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Court File No. 31-2152397

ONTAR/O
SUPERIOR COURT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE BANKRUPTCY OF
MAPLE FINANCIAL GROUP INC.

OF THE CITY OF TORONTO, PROVINCE OF ONTARIO

FACTUM OF DELOITTE RESTRUCTURING INC.,
IN ITS CAPACITY AS TRUSTEE IN BANKRUPTCY OF MAPLE FINANCIAL GROUP INC.

(MOTION RETURNABLE MAY 23, 2017)

PART I -OVERVIEW

1. Deloitte Restructuring Inc. ("Deloitte"), in its capacity as the trustee in bankruptcy (in

such capacity, the "Trustee") of the bankruptcy estate (the "Bankruptcy Estate") of Maple

Financial Group Inc. ("MFGI") pursuant to section 49 of the Bankruptcy and Insolvency Act

(Canada) R.S.0 1985. c. B-31, ("BIA"), seeks an order authorizing the Trustee to make an

interim withdrawal or advance in the aggregate amount of $200,505.16 from the funds of the

Bankruptcy Estate to pay the fees and disbursements of the Trustee in the amount of

$137,958.64 (inclusive of HST) and the fees and disbursements of its legal counsel, Cassels

Brock &Blackwell LLP ("Cassels Brock"), in the amount of $62,546.52 (inclusive of HST), in

each case for the period up to May 12, 2017 as set out in the Affidavit of Jean-Francois Nadon

sworn May 16, 2017 and the exhibits thereto (the "Deloitte Fee Affidavit") and the Affidavit of

R. Shayne Kukulowicz sworn May 16, 2017 and the exhibits thereto (the "Cassels Brock Fee

Affidavit").

2. This factum is filed on behalf of the Trustee in support of its motion.
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PART II -THE FACTS

3. The relevant facts are set out in detail in the second report of the Trustee issued on May

[16], 2017 (the "Second Report") and as summarized as follows.

4. MFGI is the ultimate parent of a group of companies located in various countries,

including Canada and Germany, and wholly owns two direct subsidiaries: Maple Futures Corp.

("Maple Futures") and Maple Financial Europe SE Germany ("MFE").

Second Report at para 1

5. MFE is a Canadian holding company and wholly owns a German bank, Maple Bank

GmbH ("Maple Bank Germany"). Maple Bank Germany also conducted business in Canada

through its Toronto branch ("Maple Bank Toronto").

Second Report at pars 1

6. On February 11, 2016, the Frankfurt Lower District Court appointed a German

insolvency administrator in respect of Maple Bank Germany (the "Maple Bank Germany

Insolvency") and thereafter this Honourable Court granted an order winding-up Maple Bank

Toronto and appointing KPMG Inc. as liquidator (the "Maple Bank Toronto Wind-Up").

Second Report at para 3

7. On August 4, 2016, MFGI filed an assignment in bankruptcy (the "MFGI Bankruptcy")

pursuant to section 49 of the BIA. Deloitte was appointed as trustee in bankruptcy of MFGI. On

August 23, 2016, the Trustee held the First Meeting of Creditors of MFGI and no inspectors

were appointed.

Second Report at paras 4-5
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8. On April 5, 2017, the Trustee sought and obtained an order of this Honourable Court

appointing Deloitte as receiver of all the assets of Maple Futures pursuant to section 101 of the

Courts of Justice Act, R.S.O. 1990, c. C.43 (the "Maple Futures Receivership").'

Second Report at pars 7

9. The administration of the Bankruptcy Estate, including the determination of creditor

claims, is completely dependent on the timing and outcome of the other Maple Group

Insolvency Proceedings and there is no certainty as to when the Trustee will be in a position to

complete the administration of the MFGI Bankruptcy and file a Final Statement of Receipts and

Disbursements. There are also no inspectors of the Bankruptcy Estate to approve an interim

payment of the fees of the Trustee and its counsel as is usually the practice. The Trustee is

therefore requesting authorization from the Court to make an interim advance or withdrawal to

pay the account of the Trustee and its counsel.

Second Report at paras 15-17

10. As at May 12, 2017, the Trustee has incurred fees and disbursements (excluding the

accounts of Cassels Brock) in the amount of $110,862.50 and $11,224.79, respectively

(exclusive of HST) as more fully described in the Deloitte Fee Affidavit.

Second Report at pars 19; Deloitte Fee Affidavit pars 4

1 1. As at May 12, 2017, the Trustee's counsel, Cassels Brock, has incurred fees and

disbursements acting as counsel to the Trustee in connection with the MFGI Bankruptcy in the

amount of $53,724.50 and $1,675.91, respectively (exclusive of HST) as more fully described in

the Cassels Brock Fee Affidavit.

~ The MFGI Bankruptcy, the Maple Bank Germany Insolvency, the Maple Bank Toronto Wind-Up, and the Maple Futures
Receivership are referred to collectively herein as the "Maple Group Insolvency Proceedings".
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Second Report at pars 19; Cassels Brock Fee Affidavit pars 3

PART III -ISSUES

12. The issue on this Motion is whether the Court should authorize the Trustee to make an

interim withdrawal or advance in the aggregate amount of $200,505.16 from the funds of the

Bankruptcy Estate to pay the fees and disbursements of the Trustee and Cassels Brock.

PART IV -LAW AND ARGUMENT

13. Pursuant to section 25(1.3) of the BIA, a trustee is not permitted to withdraw any funds

from the trust account of an estate without permission in writing of the inspectors or order of the

court.

Bankruptcy and Insolvency Act, RSC 1985, c. B-3, s.25(1.3); Schedule B

14. Directive No. 27R, Advances of Trustee's Remuneration for Bankruptcies under

Ordinary Administration issued by the Office of the Superintendent of Bankruptcy on February

10, 2010 ("Directive No. 27R") provides the procedure that a trustee must follow when making

an interim withdrawal or withdrawing an advance on his or her remuneration for an ordinary

administration bankruptcy and provides that:

4. To withdraw an advance on his or her remuneration, the trustee must obtain proper
authorization in the form of a resolution of a duly constituted meeting of creditors or of a
majority of inspectors or make an application to the Court for an order approving payment
of the advance (emphasis added)

Directive No. 27R, Advances of Trustee's Remuneration for Bankruptcies under Ordinary
Administration ("Direction No. 27R"), s.3 and s.4, Schedule B

15. A Court order approving the payment of an interim withdrawal or advance must stipulate

the specific dollar amount requested by the trustee.

Directive No. 27R, s.6. Schedule B
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16. Directive No. 27R also provides that the trustee must ensure that sufficient funds remain

in the trust account to cover the disbursements and fees necessary to complete the

administration of the estate. As noted in the Second Report, there will be more than sufficient

funds to cover the anticipated costs to administer the Bankruptcy Estate if the requested interim

advance or withdrawal is deducted.

Directive No. 27R, s.5, Schedule B

17, In the present case, given the absence of inspectors for the Bankruptcy Estate, the

Trustee cannot obtain the usual inspector approval for an interim advance or withdrawal on

account of the Trustee's and its counsels' fees and disbursements, and holding a special

meeting of creditors is not justified at this time.

18. The administration of the Bankruptcy Estate, including the Trustee's determination of the

approximately $3.8 billion proof of claim filed by Bundesverband deutscher Banken ("BdB")

relating to MFGI's guarantees of Maple Bank Germany, is completely dependent on the timing

and outcome of the other Maple Group Insolvency Proceedings.

Second Report at pars 16

19. The Trustee expects the Maple Bank Insolvency Proceedings to continue for a number

of years and there is no certainty as to when the Trustee will be in a position to complete the

administration of the Bankruptcy Estate and file a Final Statement of Receipts and

Disbursements.

Second Report at pars 15-17

20. In light of the ongoing Maple Group Insolvency Proceedings and the lack of certainty as

to when these proceedings may be complete such that the administration of the Bankruptcy

Estate can also be completed, the Trustee believes that it is just and appropriate that it be

Legal*43373260.1



~~

authorized to make an interim withdrawal or advance in the aggregate amount of $200,505.16

from the funds of the Bankruptcy Estate to pay the account of the Trustee in the amount of

$137,958.64 (inclusive of HST) and the accounts of Cassels Brock in the amount of $65,546.52

(inclusive of HST).

Second Report at para 21

21. Based on the current assets in the Bankruptcy Estate and the anticipated costs to

complete the administration, if this Honourable Court authorizes the interim advance or

withdrawal, there will still be more than sufficient funds in the Bankruptcy Estate to cover the

disbursements and fees necessary to complete the administration of the Bankruptcy Estate and

the creditors of MFGI will not be prejudiced by the requested relief for an interim withdrawal or

advance of this nature.

Second Report at pars 22

22. However, the Trustee also intends to serve its motion on each of the parties that have

filed proofs of claim against the Bankruptcy Estate, along with the liquidator in the Maple Bank

Toronto Wind-Up and the insolvency administrator in the Maple Bank Germany Insolvency as

potentially interested parties.

PART V -RELIEF SOUGHT

23. Based on the foregoing, the Trustee respectfully requests that the Court grant the relief

sought in the Trustee's Notice of Motion substantially in the form of the draft order appended at

Tab 5 to the Motion Record.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 16T" DAY OF M Y 2017.

Joseph J. Bellissimo, counsel r the Trustee
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SCHEDULE "A"

Bankruptcy and insoivencv Act, RSC 1985, c. B-3,

Trust account

Permission needed for certain act

25 (1.3) The trustee shall not withdraw any funds from the trust account of an estate
without the permission in writing of the inspectors or, on application, the court, except for
the payment of dividends and charges incidental to the administration of the estate.

Remuneration of Trustee

To be voted by creditors

39 (1) The remuneration of the trustee shall be such as is voted to the trustee by
ordinary resolution at any meeting of creditors.

Not to exceed 7'/2 per cent

(2) Where the remuneration of the trustee has not been fixed under subsection (1), the
trustee may insert in his final statement and retain as his remuneration, subject to
increase or reduction as hereinafter provided, a sum not exceeding seven and one-half
per cent of the amount remaining out of the realization of the property of the debtor after
the claims of the secured creditors have been paid or satisfied.

For carrying on debtor's business or in case of a proposal

(3) Where the business of the debtor has been carried on by the trustee or under his
supervision, he may be allowed such special remuneration for such services as the
creditors or the inspectors may by resolution authorize, and, in the case of a proposal,
such special remuneration as may be agreed to by the debtor, or in the absence of
agreement with the debtor such amount as may be approved by the court.

Successive trustees

(4) In the case of two or more trustees acting in succession, the remuneration shall be
apportioned between the trustees in accordance with the services rendered by each,
and in the absence of agreement between the trustees the court shall determine the
amount payable to each.

Court may increase or reduce

(5) On application by the trustee, a creditor or the debtor and on notice to such parties
as the court may direct, the court may make an order increasing or reducing the
remuneration.
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Bankruptcy and Insolvency Rules, C.R.C., c. 368, Rule 58

Remuneration of Trustees

58 (1) Unless the court orders otherwise, the remuneration of a trustee is deemed to
take into account all services performed by the trustee and by the trustee's partners and
employees.

(2) In taxing the accounts of a trustee pursuant to section 152 of the Act, the taxing
officer shall tax disbursements at the rates provided by the tariff.

(3) A trustee's disbursements do not include the indirect costs of the trustee's facilities or
premises.

(4) The expenses incurred by a trustee for the services of an interpreter referred to in
section 57 and subsection 108(2) are calculated, at the time of taxation, at a rate that the
taxing officer deems reasonable.

(5) The taxing officer shall determine the disbursements for which the trustee is entitled
to be repaid in accordance with this section.

Directive No. 27R, Advances of Trustee's Remuneration for Bankruptcies under Ordinary
Administration, Office of the Superintendent of Bankruptcy Canada, February 10, 2010

See attached.
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Office of the Superintendent Bureau du surintendant
of Bankruptcy Canada des fai{iites Canada

An Agency of Un org~nisme
lnd~astry Canada d'industrie Canada

Heritage Place Place Heritage
155 Queen Street 155, rue Queen
4~' Floor 4` stage
Ottawa, Ontario Ottawa (Ontario)
K 1 A OHS K l A OHS
http://osb-bsf.ic.^c.ca htt~:i/osb-bsf.ic.~c.ca

Date: FEB 1 0 ~~10 Dade : ~ ~ ~~1~ Z~~~

To: OSB Staff, Trustees and
Registrars

Subject: Directive No. 27R, Advances
of T'rustee's Remuneration
for Bankruptcies Urzder
Ordinar~~ Arlministratio~r

The Office of the Superintendent of
Bankruptcy (OSB) received a number of
questions from various stakeholders regarding
Directive No. 27, Ad1►ances o,~ Ti-~cstee's
Remuneration for Bankruptcies Under
Oj•dinaj y Adrni~~istration, which was issued
on August 14, 2009.

There vas uncertainty in terms of the trustees'
reporting obligations under paragraph 7 of the
Directive. Specifically, subparagraph 7(1)(e)
of Directive No. 27 referred to only one of the
three ways in which a trustee can obtain
proper authorization to withdraw an advance
on his or her remuneration and the term
"unless otherwise required" in subparagraph
7(2) of the Directive was too vague and
created unnecessary reporting obligations.

~anad°a

A : EmPloy~s du BSF, syndics et
registraires

Objet :Instruction n° 27R, Avances de
remuneration dry s,~~ndic daps les
faillites d'atlministration ordinaire

Le Bureau du surintendant des faillites (BSF)
a re~u un certain nombre de questions de la
part de divers intervenants au suj et de
1'instruction n° 27, Avances de remuneration
du syndic daps les faidlites d'administratio~
ordinaire, qui a ete emise ie 14 aout 2009.

Il y await une incertitude concernant les
obligations de production de rapports des
syndics aux termes du paragraphe 7 de
1'instruction. Plus particuiierement, I'aIinea
7(1 }e) de 1'instruction n° 27 ne mentionnait
qu'un seul des trois moyens par lesquels un
syndic pent obtenir la permission requise afin
de retirer une avance de remuneration, et
1'expression « sauf awls contraire », a I'alinea
7(2) de I'instruction, etait trop vague et
entrainait des obligations inutiies en matiere
de production de rapports.

Protecting fhe Proteger I'Inlegrite
Integrity o/the du systeme
insolvency System d7nsolvabflit~

t1CR • RCR



Direc;tit~e No. 27 has been amended as L'instruction n° 27 a ete modifiee comme
follows: suit

(1) Subparagraph 7(1)(e) now reflects the { l )
three ~~~a~Js in «~hich an advance on a
trustee's remuneration may be
approved (as provided far. in paragraph
4 ofd the Directi~~e):

(1) by a resolution of a duly
constituted meeting of
creditors;

(2) by a majority of the
inspectors; or

(3) by a Court Order appro~~ing
pa~mient of the ad~Jance.

(2) Subparagraph 7{2) of the Directive
nov~~ requires trustees to remit a copy
of the documents referred to in
subparagraph 7(1) to the OSB at the
lime of filing the Final Statement of
Receipts and Disbursements and to the
registrar or taxing officer if and when
there is a taxation hearing. Trustees
must only remit a espy of the
documents referred to in subparagraph
7(1) to the creditors upon request.

Coming into Force

Directive 27R comes into force on February
12, 2010.

L'alinea 7(1)e) mentionne dorenavant
les trois moyens par les9uels peut titre
apprauvee une a~~ance de
remuneration du s~rndic (tel qu'il est
indique au paragraphe 4 de
1'instruction)

(1) par resolution adoptee a
1' assembles des creanciers;

(2) par resolution adopter par
la inajorite des inspecteurs;

(3) par ordonnance du tribunal
autorisant le paiement de
I' avance.

(2) L'alinea 7(2) de 1'instruction exile
maintenant que les syndics remettent
une copie des documents mentionnes
a 1' alines 7(1) au B SF au moment de
deposer 1'Etat definitif des recettes et
des debours, ainsi yu' au ~registraire ou
au fonctionnaire taxateur au moment
de 1'audition de la taxation, si une
tells audition a lieu. Les syndics
doivent remettre une copie des
documents mentionnes a1'alinea 7(1)
aux creanciers seuiement si on le leer
demands.

Entree en vigueur

L'instruction n° 27R entre en ~~igueur Ie
12 fe~lrier 2~ 10.



Enquiries

if you require further infarinaiion, please do
not hesitate to contact the OSB office nearest

You.

Att.

Superintendent o

Demander de renseignements

Si vous desirez obtenir de plus ampler
renseignements, n'hesitez pas a
comrnunique~• a1~~ec le bureau du BSF le
plus proche.

P• t

t ~'' ~~

4̀~ ~~
3ames Callon

ankrubtcl~~ / Surintendant des faillites



' ~ Office of the Superintendent
of Bankruptcy Canada

An Agency of
Industry Canada

Dire

Bureau du surintendant
des faillites Canada

Un organisms
d' Industrie Canada

ADVANCES OF TRUSTEE'S
REMUNERATION FOR
BANKRUPTCIES UNDER ORDINARY
ADI~IINISTRATION

issued: F~~ 1 0 214

(Supersedes Directive No. 27 issued on
August 14, 2409, on the same topic)

Interpretation

1. In this Directive,

"Act" means the Banlc~•u~rcy aMd li~sotvency
Act;

"OSB" means the Office of the
Superintendent of Bankruptcy;

"Rules" means the Bankr•~ptcy and Insoli~ency
General Rules.

Authority and Purpose

2. This Directive is issued pursuant to the
authority of paragraphs 5(4}{b) and (c) of the
Act.

N° 27R

AVANCES DE REIVIUNERATION Di3
SYNDIC nANS LES FAILLITES
D'ADMINISTR.A.TIUN ORDINAIRE

Date d' emission : 
~E~ ~ ~ 2010

(La presents instruction remplace et annuls
1'instruction n° 27 sur le meme sujet emise
le 14 aout 2009)

Interpretation

1. Les definitions qui suivent s'appliquent a la
pr~sente instruction

«BSF » d~si~ne le Bureau du surintendant des
faillites;

Loi » renvoie ~ la Loi sur la faillite et
l 'insolvQbilite;

Regles » s'entend des Regles generales sir
la faillite et 1'insolvabilite.

Autorite et objet

2. La presents instruction est emise en vertu
de 1'autorite conferee par les alineas 5(4)b) et
c) de la Loi.

Directive /Instruction Amendment !Modification Page

Z7R 20 i 0 ~~~~~ 1
Protesting the Prot~ger f'int~grii~

~'~'' ~ Integrity of the du sysf~meanada Insolvency System d'inso/vablllte
OSB•BSF



3. Thy purpose of this Directive is to set out
the proper procedure the trustee must follo«~
~~ihen making an interim ~~tithdrawal or
~~ithdrav~Fing an advance on his or her
remune~•ation for an ordinary administration
banlruptcy~.

Procedure

~. To v~rithdrav~r an advance on leis or her
~•etnulleration, the trustee must obtain proper
authorization. in the f~rn1 of a resolution of a
duly constituted meeting of creditors or of a
maj ority of the inspectors or make application
to the Court for an order approving ~a}~ment
of the advance.

5. The trustee must ensure that. sufficient
funds remain in the trust account to cover the
disbursements and fees necessary to complete
the administration of estates.

6. The request of the trustee for an advance
shall stipulate the specific dollar amount,
«lhich should also be reflected in the minutes
of the meeting of creditors ar inspectors
and/or in the Court Order.

7.(l) Trustees shall ha~~e in their file the
follo~~Tin~ infot-~nation for each a~~thorized
~~d~~ance on the remuneration:

(a) number of hou~•s ~~~orked;
(b) tasks performed;

3. La p~•esente inst~•uction a pour objet
d'etablir la procedure a suivre par un syndic
qui desire effectt~er un paiement interimaire
ou retires• une avance de remuneration daps
une faillite d'administration ordinaire.

Motlalites

~. Afin de retirer une a`~ance de remuneration,
1~ syndic doit obtenir la permission requise,
soft par resolution adoptee a 1'assemblee des
creanciers ou par resolution adoptee par la
majorite des inspecteurs, ou obtenir du
tribunal une ordonnance autorisant le
paiement de I' avance.

5. Le syndic doit s'assurer qu'il ~~ a dans le
compte en fideicomi~nis suffisamment de
fonds pour couvrir les frais et honaraires
necessaires afro de mener a bier
1' admini stration des dossiers.

6. La demande d'avance de remuneration du
syndic doit indic~uer ie montant precis. Ce
montant doit e~alement titre indique dans le
proces-~Terbal de 1'assemblee des creanciers ou
des insp~cteui s ou figurer sur 1' ordonnance du
tribunal.

7.(1) Les s~Jndics doi~~ent detenir daps leur
dossier les informations suivantes pour chaque
avance de remuneration autorisee

a) le noinbre d'heurestxa~raillees;
b) les taches accomplies;

Directive l Instruction Amendment / A~todification Page

27R 2010 2



(c) haurl~~ rates;
{d) ofher factors for consideration

in the calculation o~ fees; and
(e) resolution of a duly COI1S~1tU~~d

meeting of creditors,
resolution of~ a majorit}~ of the
inspectors, or Court Order
approving pa}~ment of the
advance, ~~=hate~er the case
tnay be.

(?) Trustees shall remit a copy of the
documents referred to in subparagraph ?(l } to
the OSB at tl~e time of filing the Final
Statement of Receipts and Disbursements and
to the registrar or taxing officer if and v~~hen
there is a taxation hearing. Trustees must only
remit a copy of the documents referred. to in
subparagraph 7(1) to the creditors upon
request.

8.(1) 'V~~hen a registrar or taxing officer taxes
the remunez•ation of the trustee to an amount
that is less than the advance vvithdra~m b}r the
trustee, this ~~.cess shall be repaid to the estate
without dela}~.

(2) The trustee must notif}r the official
recei~rer in ~~vriting ~f the reps}~ment or other
changes due to the taxation.

9. The registrar or taxing officer is not bound
by this Directive and can exercise his or her•
disc~•etian in relation to the taxation of the
trustee's accounts.

cj les taux hoi•aires;
d) les autres elements a prendre

en compte dans le calcul de la
demande d' a~~ance de
remuneration; ~t

e) selon le cas, la resolution
adoptee a 1'assemblee des
creanciers, la resolution
adoptee par la majorite des
inspecteurs, ou 1' ordonnance
du tribunal autorisant le
pai~ment de l~avance.

(2) Les syndics doivent remettre une copie des
documenfis mentionnes a 1'alinea 7(1) au BSF
au moment de deposer 1'Etat def nitif des
recettes et des debours et au registraire ou a
1' officier t~ateur s' it y a audition d~ la
taxation. Les s~dndics doivent remettre une
copie des documents. menCionnes a 1'alinea
7(I) aux creanciers seulement si on le leur
demande.

8.(1) Lorsqu'un re~istraire au un officier
taxateur taxe la remuneration du syndic pour
un montant moindre que 1'a~~ance deja prise
par le s}~ndic, 1e surplus doit titre
immediatement rembourse a I'actif de la
faillite.

(2) Le syndic doit immediatement informer
far ecrit le se~uestre officiel du
remboursement ou d' autres modifications
suite a la taxation.

9. Le registrair-e ou Toff ciea• taxateur ne sont
pas lies par Ia presente instruction et.
exerceront leur discretion quat~t a la taxation
des comptes du syndic.

Directive i Instruction flmendment ? l'viodificatian Page
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Coming into Force

10. This Dit•ective comes into force on
Febrl~ary~ 12, 2410.

Enquiries

l I. Foy- any questions pertaining to this
Directi~~e, please contact ~~our local OSB
office.

Entree en ~izgueur

14. La presence instruction entre en vigueur le
12 fevrier 2010.

Demander de renseignements

1 1. Pour toute question s~ rapportant a la
presence instructions veuillez cominuniquer
atJec le bureau du BSF le plus proche.

t

1 ~~

James Callon
Superintendent o ankil~ptcy7 f Sui•intendant des faillites

Directive .' Instruction. Amendment !Modification Page
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