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2016 ONCA 912
Ontario Court of Appeal

Shewchuk v. Blackmont Capital Inc.

2016 CarswellOnt 18794, 2016 ONCA 912, [2016] O.J. No. 6190,
272 A.C.W.S. (3d) 753, 35 C.C.E.L. (4th) 1, 404 D.L.R. (4th) 512

Robert B. Shewchuk (Plaintiff / Appellant) and
Blackmont Capital Inc. (Defendant / Respondent)

George R. Strathy C.J.O., K.M. Weiler, David Watt JJ.A.

Heard: September 9, 2016
Judgment: December 2, 2016

Docket: CA C60982

Proceedings: affirming Shewchuk v. Blackmont Capital Inc. (2015), 27 C.C.E.L. (4th) 196, 2015 CarswellOnt
12601, 2015 ONSC 5079, S.A.Q. Akhtar J. (Ont. S.C.J.); additional reasons at Shewchuk v. Blackmont
Capital Inc. (2015), 27 C.C.E.L. (4th) 252, 2015 CarswellOnt 19635, 2015 ONSC 7861, S.A.Q. Akhtar J.
(Ont. S.C.J.)

Counsel: Joseph Groia, Kevin Richard, for Appellant
Nigel Campbell, Doug McLeod, for Respondent

Subject: Civil Practice and Procedure; Contracts; Public; Restitution; Employment
Related Abridgment Classifications
Contracts
VII Construction and interpretation

VII.4 Resolving ambiguities
VII.4.d Conduct of parties

Labour and employment law
II Employment law

II.3 Interpretation of employment contract
II.3.k Miscellaneous

Headnote
Labour and employment law --- Employment law — Interpretation of employment contract —
Miscellaneous
Plaintiff stockbroker worked as investment advisor for defendant company in its retail group — Defendant
entered into agreement with plaintiff — Plaintiff claimed agreement entitled him to certain compensation
for any deal sourced by him, including those involving capital markets, while defendant alleged agreement
involved retail group and had no application to capital markets transactions — Plaintiff brought action,
which was dismissed — Trial judge found parties' agreement was ambiguous and considered factual
circumstances surrounding contract to interpret it and resolve ambiguity, including consideration of
parties' conduct after formation of contract — Plaintiff appealed — Appeal dismissed — As contract
was ambiguous, trial judge properly considered parties' subsequent conduct to assess their evidence about
intended scope of contract — Plaintiff identified no palpable and overriding error in trial judge's factual
findings about parties' subsequent conduct or extricable error of law in his interpretation of contract —
Evidence was overwhelmingly consistent with interpretation of agreement as being inapplicable to capital

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036937708&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036937708&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2037865024&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CON.VII/View.html?docGuid=I42e25d4a23ca5d78e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CON.VII.4/View.html?docGuid=I42e25d4a23ca5d78e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CON.VII.4.d/View.html?docGuid=I42e25d4a23ca5d78e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/LAB.II/View.html?docGuid=I42e25d4a23ca5d78e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/LAB.II.3/View.html?docGuid=I42e25d4a23ca5d78e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
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markets transactions and with trial judge's conclusion that factual matrix of contract pointed to agreement
with retail group, not capital markets.
Contracts --- Construction and interpretation — Resolving ambiguities — Conduct of parties
Plaintiff stockbroker worked as investment advisor for defendant company in its retail group — Defendant
entered into agreement with plaintiff — Plaintiff claimed agreement entitled him to certain compensation
for any deal sourced by him, including those involving capital markets, while defendant alleged agreement
involved retail group and had no application to capital markets transactions — Plaintiff brought action,
which was dismissed — Trial judge found parties' agreement was ambiguous and considered factual
circumstances surrounding contract to interpret it and resolve ambiguity, including consideration of parties'
conduct after formation of contract — Plaintiff appealed — Appeal dismissed — Trial judge's interpretation
of contract could not be reviewed on correctness standard absent any extricable error of law — Evidence
of subsequent conduct should be admitted only if contract remains ambiguous after considering its text
and its factual matrix — As contract was ambiguous, trial judge properly considered parties' subsequent
conduct to assess their evidence about intended scope of contract — Trial judge properly used evidence
of parties' subsequent conduct to resolve any residual ambiguity in agreement, except for his reference to
subsequent conduct forming part of factual matrix — Subsequent conduct must be distinguished from
factual matrix, which only encompasses circumstances at time contract was made — Plaintiff identified no
palpable and overriding error in trial judge's factual findings about parties' subsequent conduct or extricable
error of law in his interpretation of contract — Evidence was overwhelmingly consistent with interpretation
of agreement as being inapplicable to capital markets transactions and with trial judge's conclusion that
factual matrix of contract pointed to agreement with retail group, not capital markets.
Table of Authorities
Cases considered by George R. Strathy C.J.O.:

Adolph Lumber Co. v. Meadow Creek Lumber Co. (1919), [1919] 1 W.W.R. 823, 58 S.C.R. 306, 45
D.L.R. 579, 1919 CarswellBC 24 (S.C.C.) — referred to
Arthur Andersen Inc. v. Toronto Dominion Bank (1994), 13 C.L.R. (2d) 185, (sub nom. Andersen
(Arthur) Inc. v. Toronto Dominion Bank) 71 O.A.C. 1, 17 O.R. (3d) 363, 14 B.L.R. (2d) 1, 1994
CarswellOnt 233, 14 B.L.R. (2d) 1 at 49 (Ont. C.A.) — referred to
Bank of Montreal v. University of Saskatchewan (1953), 9 W.W.R. (N.S.) 193, 1953 CarswellSask 48
(Sask. Q.B.) — referred to
Canada Square Corp. v. Versafood Services Ltd. (1981), 34 O.R. (2d) 250, 15 B.L.R. 89, 130 D.L.R.
(3d) 205, 1981 CarswellOnt 124 (Ont. C.A.) — referred to
Canadian National Railway v. Canadian Pacific Ltd. (1978), [1979] 1 W.W.R. 358, 95 D.L.R. (3d) 242,
1978 CarswellBC 525 (B.C. C.A.) — followed
Canadian National Railway v. Canadian Pacific Ltd. (1979), [1979] 2 S.C.R. 668, [1979] 6 W.W.R. 96,
105 D.L.R. (3d) 170, 1979 CarswellBC 712, 1979 CarswellBC 761 (S.C.C.) — referred to
Chippewas of Mnjikaning First Nation v. Ontario (2010), 2010 ONCA 47, 2010 CarswellOnt 273, (sub
nom. Chippewas of Mnjikaning First Nation v. Ontario (Minister Responsible for Native Affairs)) [2010]
2 C.N.L.R. 18, 265 O.A.C. 247 (Ont. C.A.) — considered
Chippewas of Mnjikaning First Nation v. Ontario (2010), 2010 CarswellOnt 4919, 2010 CarswellOnt
4920, (sub nom. Chippewas of Mnjikaning First Nation v. Ontario (Minister Responsible for Native
Affairs)) 409 N.R. 396 (note), (sub nom. Chippewas v. Mnjikaning First Nation v. Ontario (Minister
Responsible for Native Affairs)) 276 O.A.C. 398 (note) (S.C.C.) — referred to
Corporate Properties Ltd. v. Manufacturers Life Insurance Co. (1989), 63 D.L.R. (4th) 703, 36 O.A.C.
204, 9 R.P.R. (2d) 1, 70 O.R. (2d) 737, 1989 CarswellOnt 623 (Ont. C.A.) — referred to
Corporate Properties Ltd. v. Manufacturers Life Insurance Co. (1990), 68 D.L.R. (4th) vii (note), 113
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Creston Moly Corp. v. Sattva Capital Corp. (2014), 2014 SCC 53, 2014 CSC 53, 2014 CarswellBC 2267,
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335, 25 B.L.R. (5th) 1, 358 B.C.A.C. 1, 614 W.A.C. 1, (sub nom. Sattva Capital Corp. v. Creston Moly
Corp.) [2014] 2 S.C.R. 633 (S.C.C.) — considered
Danforth-Woodbine Theatre Ltd. v. Loblaws Inc. (1999), 1999 CarswellOnt 1783, 25 R.P.R. (3d) 137,
97 O.T.C. 241 (Ont. Gen. Div.) — considered
Eco-Zone Engineering Ltd. v. Grand Falls-Windsor (Town) (2000), 2000 NFCA 21, 2000 CarswellNfld
315, [2000] G.S.T.C. 106, 5 C.L.R. (3d) 55 (Nfld. C.A.) — referred to
Eli Lilly & Co. v. Novopharm Ltd. (1998), 1998 CarswellNat 1061, 1998 CarswellNat 1062, 161 D.L.R.
(4th) 1, 227 N.R. 201, [1998] 2 S.C.R. 129, 152 F.T.R. 160 (note), 80 C.P.R. (3d) 321 (S.C.C.) — referred
to
Fontaine v. Canada (Attorney General) (2016), 2016 ONCA 241, 2016 CarswellOnt 4938, (sub nom.
Fontaine Estate v. Canada (Attorney General)) 346 O.A.C. 321, 130 O.R. (3d) 1, 397 D.L.R. (4th) 243
(Ont. C.A.) — referred to
Hobbs v. Esquimalt & Nanaimo Railway (1899), 29 S.C.R. 450, 1899 CarswellBC 23 (S.C.C.) —
considered
James Miller & Partners Ltd. v. Whitworth Street Estates (Manchester) Ltd. (1970), [1970] A.C. 583,
[1970] 1 Lloyd's Rep. 269, [1970] 1 All E.R. 796 (U.K. H.L.) — considered
King v. Operating Engineers Training Institute of Manitoba Inc. (2011), 2011 MBCA 80, 2011
CarswellMan 485, 270 Man. R. (2d) 63, 524 W.A.C. 63, [2012] 3 W.W.R. 269, 341 D.L.R. (4th) 520
(Man. C.A.) — referred to
L. Schuler A.G. v. Wickman Machine Tool Sales Ltd. (1973), [1973] 2 All E.R. 39, (sub nom. Wickman
Machine Tool Sales Ltd. v. L.Schuler A.G.) [1974] A.C. 235 (U.K. H.L.) — considered
Ledcor Construction Ltd. v. Northbridge Indemnity Insurance Co. (2016), 2016 SCC 37, 2016 CSC 37,
2016 CarswellAlta 1699, 2016 CarswellAlta 1700, [2016] 10 W.W.R. 419, 54 B.L.R. (5th) 1, 59 C.C.L.I.
(5th) 173, 56 C.L.R. (4th) 1, 487 N.R. 1 (S.C.C.) — referred to
Lewis v. Union of B.C. Performers (1996), 11 E.T.R. (2d) 137, 18 B.C.L.R. (3d) 382, [1996] 6 W.W.R.
588, 70 B.C.A.C. 99, 115 W.A.C. 99, 1996 CarswellBC 160 (B.C. C.A.) — referred to
Lewis v. Union of B.C. Performers (1996), 22 B.C.L.R. (3d) xxxiv (note), 83 B.C.A.C. 238 (note), 136
W.A.C. 238 (note) (S.C.C.) — referred to
Manitoba Development Corp. v. Columbia Forest Products Ltd. (1973), [1974] 2 W.W.R. 237, 43 D.L.R.
(3d) 107, 1973 CarswellMan 94 (Man. C.A.) — referred to
Marchand (Litigation Guardian of) v. Public General Hospital Society of Chatham (2000), 2000
CarswellOnt 4362, 51 O.R. (3d) 97, 138 O.A.C. 201, 43 C.P.C. (5th) 65 (Ont. C.A.) — referred to
Mesa Operating Ltd. Partnership v. Amoco Canada Resources Ltd. (1994), 19 Alta. L.R. (3d) 38, 149
A.R. 187, 63 W.A.C. 187, 13 B.L.R. (2d) 310, 1994 CarswellAlta 89 (Alta. C.A.) — considered
Montreal Trust Co. of Canada v. Birmingham Lodge Ltd. (1995), 46 R.P.R. (2d) 153, 125 D.L.R. (4th)
193, 24 O.R. (3d) 97, 82 O.A.C. 25, 21 B.L.R. (2d) 165, 1995 CarswellOnt 541 (Ont. C.A.) — referred to
Plan Group v. Bell Canada (2009), 2009 ONCA 548, 2009 CarswellOnt 3807, 81 C.L.R. (3d) 9, (sub
nom. Bell Canada v. The Plan Group) 96 O.R. (3d) 81, 252 O.A.C. 71, 62 B.L.R. (4th) 157 (Ont. C.A.)
— followed
R. v. Rybak (2008), 2008 ONCA 354, 2008 CarswellOnt 2512, 90 O.R. (3d) 81, 236 O.A.C. 166, 233
C.C.C. (3d) 58, 171 C.R.R. (2d) 306 (Ont. C.A.) — referred to
R. v. Rybak (2009), 2009 CarswellOnt 161, 2009 CarswellOnt 162, 180 C.R.R. 376 (note), 237 C.C.C.
(3d) vi, 394 N.R. 395 (note), 259 O.A.C. 397 (note) (S.C.C.) — referred to
R. v. Vant (2015), 2015 ONCA 481, 2015 CarswellOnt 9645, 324 C.C.C. (3d) 109, 338 O.A.C. 83 (Ont.
C.A.) — referred to
Scurry-Rainbow Oil Ltd. v. Kasha (1996), 39 Alta. L.R. (3d) 153, 135 D.L.R. (4th) 1, 184 A.R. 177, 122
W.A.C. 177, 1996 CarswellAlta 402, 1996 ABCA 206 (Alta. C.A.) — referred to
Scurry-Rainbow Oil Ltd. v. Kasha (1997), 209 A.R. 400 (note), 160 W.A.C. 400 (note), 215 N.R. 158
(note) (S.C.C.) — referred to
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APPEAL by plaintiff from judgment reported at Shewchuk v. Blackmont Capital Inc. (2015), 2015 ONSC
5079, 2015 CarswellOnt 12601, 27 C.C.E.L. (4th) 196 (Ont. S.C.J.), dismissing plaintiff's action alleging
breach of contract and other claims.

George R. Strathy C.J.O.:

A. INTRODUCTION

1      The trial judge found that the parties' contract was ambiguous. He considered the factual circumstances
surrounding the contract to interpret it and to resolve the ambiguity. The main question on this appeal
is whether he erred in also considering the parties' subsequent conduct — that is, their conduct after the
formation of the contract.

2      For the reasons that follow, I would dismiss the appeal. Because the contract was ambiguous, the trial
judge properly considered the parties' subsequent conduct to assess their evidence about the intended scope
of their contract. The appellant has not identified either a palpable and overriding error in the trial judge's
factual findings about the parties' subsequent conduct or an extricable error of law in his interpretation of
the contract.

B. THE FACTS

The parties

3      The appellant, a successful stockbroker, was employed by the respondent 1  as an investment advisor
("IA") in its Calgary office. He was a member of the respondent's Retail Group brokers, whose clients were
primarily individual investors. The respondent also had a Capital Markets group, based in Toronto, which
procured financing for banks, public companies, and other institutional clients.

The IA Compensation Plan

4      Each IA, like the appellant, had a Compensation Plan, which set out their commission scale. As a
top-producing IA, the appellant was compensated at the highest level: 52 percent of the fees the respondent
earned from a retail transaction.
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5          The IA Compensation Plan identified several "Special Payout Items," including "Capital Markets
Referrals." If an IA referred business to the Capital Markets group, he or she could earn a referral fee of
"up to 15% of the net revenue" generated by the transaction. The amount of the fee was discretionary and
was determined by executives of the Retail Group and Capital Markets, depending on the "value added" of
the IA's relationship with the client, having regard to any pre-existing relationship between the respondent
and the client.

6      The appellant and other IAs were dissatisfied with their compensation for transactions they referred
to Capital Markets. The appellant, who was particularly vocal, initiated discussions for a new contract for
himself, making it clear that he would leave the company if his concerns were not resolved to his satisfaction.
His negotiations with the Calgary branch manager of the Retail Group culminated in the execution of a
letter agreement dated April 11, 2006 (the "April 11 Agreement").

The April 11 Agreement

7      The April 11 Agreement was, in essence, an amendment to the IA Compensation Plan. It had two
financial components. First, it granted the appellant 100,000 deferred stock units in the respondent's parent
corporation, each of which entitled him to acquire one share. This was in addition to the stock units to
which he was entitled as an IA upon meeting his investment targets in a given year. Second, it provided for
compensation in addition to what he received under the IA Compensation Plan. Paragraph 3 of the April
11 Agreement provided as follows:

3. With respect to the broker warrants 2  attributable to you for the transactions listed in Schedule "A"
attached hereto and for all transactions (whether you are paid in the form of broker warrants, cash or
fully paid shares) that are sourced directly by you following March 1, 2006, Blackmont shall pay to you
an additional 10% over and above that which is payable under [the IA Agreement] (the "Finder's Fee").

8      Schedule A to the agreement listed thirteen "Qualified options eligible for [a] 10% Finders Fee" and six
"non-qualified options." It provided that "[a] Finders Fee of 10% will apply to . . . new positions garnered
which could come in the form of traditional Broker B-Warrants, free trading shares, restricted shares or
cash. These new positions will be added to Schedule A as they arise." The qualified options listed in Schedule
A were related to Retail Group transactions.

9      The April 11 Agreement was expressed to be in full and final satisfaction of all compensation-related
disputes between the appellant and the respondent. Paragraphs 2 and 10 provided that the IA Agreement
would continue to govern the relationship:

2. Except as outlined further below, payouts on broker warrants will be subject to Blackmont's standard
[IA Compensation Plan] (the "Broker Warrant Payments").

. . .

10. Other than as specifically stated above, all other terms of your employment remain unchanged and
shall continue to be subject to [the IA Agreement] in existence at the relevant time.

10      The April 11 Agreement was expressed to be confidential and would be terminated if the appellant
breached confidentiality, in which case his compensation would revert to the standard IA Compensation
Plan. The appellant acknowledged that the confidentiality provision meant that he could not disclose the
existence of the April 11 Agreement to Capital Markets personnel.

The disputed transactions
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11      In his statement of claim, the appellant asserted, among other things, that he was entitled to a 52
percent commission under the IA Compensation Plan, as well as a further 10 percent commission under
the April 11 Agreement, on four Capital Markets transactions in which the respondent was a member of
the underwriting syndicate or a participant in the financing. He claimed to have directly sourced these
transactions for the respondent through his connections with the clients.

12      The central issue at trial was whether the April 11 Agreement applied to Capital Markets transactions,
as the appellant asserts.

The subsequent conduct

13      I will discuss the parties' subsequent conduct in more detail below. Briefly, however, the trial judge
heard evidence of what the respondent characterized as ongoing attempts by the appellant to negotiate
compensation for deals he introduced to Capital Markets. The respondent argued that this conduct
was inconsistent with the appellant's assertion that the April 11 Agreement applied to Capital Markets
transactions.

C. THE TRIAL JUDGE'S REASONS

14      The trial judge identified the primary issue as whether the disputed transactions fell within the scope
of the April 11 Agreement. This depended on whether the April 11 Agreement was applicable only to retail
transactions or whether it also applied to transactions involving Capital Markets. Each party argued that,
properly interpreted, the agreement was unambiguous in its favour. The trial judge found that the agreement
was ambiguous. The ambiguity could only be resolved, he said, by looking at the surrounding circumstances,
including the parties' conduct after the formation of the April 11 Agreement.

15      In response to the respondent's submission that the parties' conduct subsequent to the making of the
contract could only be considered in the event of ambiguity, the trial judge expressed the view, at para. 82,
that "if subsequent conduct demonstrates the mutual and objective intentions of the words in the contract,
it is as valuable as any conduct pre-existing the making of the contract."

16      The judge referred to Creston Moly Corp. v. Sattva Capital Corp., 2014 SCC 53, [2014] 2 S.C.R. 633
(S.C.C.), noting the role of the surrounding circumstances in determining the intentions of the parties at
the time of formation of the contract. He proceeded to consider the events leading up to the execution of
the April 11 Agreement, including:

• the Retail Group's historical grievances concerning remuneration of IAs who introduced transactions
to Capital Markets;

• the fact that Capital Markets personnel were not involved in the negotiation and execution of the
April 11 Agreement; and

• the fact that the April 11 Agreement was to be kept confidential by the appellant and not disclosed
to Capital Markets.

17      He also noted the unlikelihood that the appellant would be entitled to a fixed commission on "bought

deals," 3  as the appellant would bear none of the risk of these deals. And he noted the absence of any express
provision in the April 11 Agreement that would supersede the Capital Markets Referrals provision in the
IA Agreement.

18          The trial judge also considered events occurring after the execution of the April 11 Agreement,
including:
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• a proposal made by the appellant on November 5, 2006, for the division of compensation and a 15
percent Finder's Fee on deals he brought to Capital Markets;

• a meeting in November, 2006, in which the appellant attempted to negotiate an agreement with Capital
Markets;

• the appellant's attempts to negotiate fees on particular Capital Markets transactions — fees that
differed from and were less favourable to him than the fees he claimed were payable under the April
11 Agreement; and

• other attempts by the appellant and his associate, Mr. Harris Watson, to negotiate an agreement with
Capital Markets for a share of revenues from transactions arising out of the appellant's relationship
with clients.

19      The trial judge found that this course of conduct supported the inference that the April 11 Agreement
was not intended to apply to transactions involving Capital Markets. He found it significant that in the
course of these negotiations, the appellant did not take the position that he was entitled to share in the fruits
of Capital Markets transactions by virtue of the April 11 Agreement.

20      He also found it significant that Capital Markets representatives were not involved in the negotiation
of the April 11 Agreement; it was not signed by representatives of Capital Markets; and there were no
terms dealing with transactions that included participation by Capital Markets. The appellant was expressly
forbidden from even mentioning the existence of the agreement to Capital Markets. According to the trial
judge, it would be unreasonable to expect that Capital Markets would agree to share the fees that it earned
without any knowledge of or participation in the formation of the agreement.

21      The trial judge found that the IA Compensation Plan permitted the appellant to make agreements
with Capital Markets on joint ventures in which he would participate. He had done so after the execution
of the April 11 Agreement without ever suggesting that he was entitled to a share in the revenues from them
as of right pursuant to the agreement.

22      In the course of analyzing the parties' conduct after they signed the April 11 Agreement, the trial
judge made adverse credibility findings against the appellant and Mr. Watson, who each testified that
the agreement was intended to apply to Capital Markets transactions and fully resolve the appellant's
compensation dispute with the respondent.

23        The trial judge concluded that the April 11 Agreement was intended to heal the rifts between the
appellant and the respondent, but that it did not override the IA Compensation Plan. Rather, the April 11
Agreement coexisted with the IA Compensation Plan.

D. THE PARTIES' SUBMISSIONS

24      I will discuss the parties' submissions on appeal in the Analysis section below. They focus on three
principal questions.

25          First: The Standard of Review. The appellant submits that, notwithstanding the Supreme Court
of Canada's decision in Sattva, the trial judge's interpretation of the April 11 Agreement is reviewable
on a correctness standard, because this is a case in which the factual matrix of the contract is relatively
unimportant in the interpretive exercise. The respondent says that Sattva applies and that the trial judge's
decision is reviewable on a standard of palpable and overriding error.
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26      Second: Ambiguity. The appellant submits the contract was unambiguous. He argues that Paragraph
3 of the April 11 Agreement, when read together with Paragraphs 2 and 10, clearly superseded the Capital
Markets Referrals provision of the IA Compensation Plan. Its result was to guarantee the appellant a
referral fee of 10 percent over and above what would have been payable under the IA Compensation
Plan for transactions he referred to Capital Markets. The respondent says the trial judge did not err
by concluding that the contract was ambiguous. Although at trial each party argued that the contract
was unambiguous, the trial judge correctly noted their respective arguments advanced different and
incompatible interpretations.

27      Third: Subsequent Conduct. The appellant submits the trial judge committed a legal error by placing
undue weight on the parties' conduct subsequent to the formation of the April 11 Agreement. He says that
subsequent conduct is not part of the factual matrix. It is admissible only in the event of ambiguity and it
has a limited role to play in the interpretive exercise. The respondent submits that evidence of subsequent
conduct was properly admitted in view of the ambiguity of the contract. Although the respondent agrees
that such evidence must be approached with some caution, it maintains that the trial judge did not err in
using it the way he did.

28      At the end of these reasons, I will briefly mention two additional grounds of appeal raised by the
appellant.

E. ANALYSIS

The standard of review

29      I reject the appellant's submission that this court's decision in Plan Group v. Bell Canada, 2009 ONCA
548, 96 O.R. (3d) 81 (Ont. C.A.), remains applicable in light of Sattva and that the trial judge's interpretation
of the contract can be reviewed on a correctness standard in the absence of an extricable error of law.

30      The Supreme Court made clear in Sattva, at para. 55, that a question of contractual interpretation
is "inherently fact specific" and that, usually, appellate courts should show deference to first-instance fact
finders (at para. 52). A less deferential standard should be applied only if the appellant demonstrates an
extricable question of law within what was initially characterized as a question of mixed fact and law (at
para. 53). See also Fontaine v. Canada (Attorney General), 2016 ONCA 241, 130 O.R. (3d) 1 (Ont. C.A.),
at para. 96; and Ledcor Construction Ltd. v. Northbridge Indemnity Insurance Co., 2016 SCC 37, 54 B.L.R.
(5th) 1 (S.C.C.), at para. 21.

31      The appellant's reliance on this court's decision in Bell Canada is misplaced. In that case, the majority
described the exercise of contract interpretation as "a legal exercise" (at paras. 25, 30). This approach has
been expressly overtaken by Sattva (at paras. 49, 50, 55).

32          Finally, in Bell Canada the majority held, at para. 26, that even where a question of contractual
interpretation is one of mixed fact and law, an appellate court must determine whether the question is
primarily legal or primarily factual to select the appropriate standard of review. In Sattva, however, there is
no mention of such a spectrum-based approach to the questions of mixed fact and law raised in contractual
interpretation. Instead, as stated above, an appellate court must identify an extricable question of law within
what was initially characterized as a question of mixed fact and law before a correctness standard applies.

Ambiguity

33      The appellant submits the trial judge made an extricable error in finding ambiguity in the April 11
Agreement. He says that the language of "all transactions" in Paragraph 3, quoted above, means precisely
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what it says and necessarily includes both Retail Group and Capital Markets transactions. He relies on
Hobbs v. Esquimalt & Nanaimo Railway (1899), 29 S.C.R. 450 (S.C.C.), where the Supreme Court of Canada
held that a sale of "land" included the transfer of rights to the minerals contained therein. If the vendor
had meant to reserve the mineral rights by using the word "land" in the agreement of purchase and sale,
he should have said so. Similarly, the appellant asserts that if the respondent wanted to exclude Capital
Markets from "all transactions," it should have said so. The effect, he says, is that the discretionary payment
for Capital Markets referrals in the IA Agreement is replaced by a fixed 10 percent payment under the April
11 Agreement.

34      Leaving aside the fact that the approach to contractual interpretation in Hobbs has been overtaken by
a century of jurisprudence, culminating in Sattva, the appellant concedes that the trial judge was required to
consider the IA Compensation Plan in interpreting the April 11 Agreement, which expressly referred to the
plan and confirmed its ongoing application. Paragraphs 2 and 10 of the April 11 Agreement provided that
the IA Compensation Plan, which included the discretionary Finder's Fee provision, would continue, except
as specifically set out in the April 11 Agreement. The trial judge found at para. 83 that the provision in the
April 11 Agreement giving the appellant a 10 percent Finder's Fee on "all transactions" collided "head on"
with the Capital Markets referral provision of the IA Compensation Plan, which made the IA's payment in
the discretion of senior management of the Retail Group and Capital Markets, up to a ceiling of 15 percent.

35      I agree with the trial judge that the foregoing gave rise to an ambiguity, which he was required to
resolve through the application of the rules of contract interpretation, having regard to the factual matrix
surrounding the April 11 Agreement.

36      There was an additional source of ambiguity not considered by the trial judge. The wording of the
April 11 Agreement that "Blackmont shall pay to you an additional 10% over and above that which is payable
under Blackmont's standard investment advisor compensation plan" does not fit easily with the argument
that it was intended to apply to Capital Markets referrals. Compensation for Capital Markets referrals in
the IA Compensation Plan was entirely discretionary. It was possible for the appellant to receive no fee
for a referral to Capital Markets, which, unlike his compensation for retail transactions, did not entitle the
appellant to a fixed or minimum percentage for revenue. The use of the phrase "over and above that which
is payable" makes sense in the context of a fixed amount or percentage, but is awkward when applied to
a purely discretionary amount.

Subsequent Conduct

37           Having found ambiguity in the contract, the trial judge considered what he described at para.
84 as the "surrounding circumstances of the April 11 Agreement and what happened afterwards in its
implementation." He looked at the surrounding circumstances to see whether the parties intended the April
11 Agreement to apply to the disputed transactions involving Capital Markets. He looked to the parties'
subsequent conduct, he said at para. 85, to determine "their intentions and understanding of the agreement."

38      I will conduct my analysis of this issue by addressing three questions:

1) When is evidence of the subsequent conduct of the parties admissible to interpret their contract?

2) How should courts assess the weight or cogency of that evidence?

3) Did the trial judge make appropriate use of the evidence of subsequent conduct?

(1) The admissibility of evidence of subsequent conduct
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39      In Sattva, the Supreme Court held that evidence of the "factual matrix" or "surrounding circumstances"
of a contract is admissible to interpret the contract and ought to be considered at the outset of the interpretive
exercise. This approach contrasts with the earlier view that such evidence is admissible only if the contract
is ambiguous on its face: see Eli Lilly & Co. v. Novopharm Ltd., [1998] 2 S.C.R. 129 (S.C.C.), at paras. 55-56;
and Seven Oaks Inn Partnership v. Directcash Management Inc., 2014 SKCA 106, 446 Sask. R. 89 (Sask.
C.A.), at para. 13.

40      The issue addressed in this appeal is whether evidence of the contracting parties' conduct subsequent
to the execution of their agreement is part of the factual matrix such that it too is admissible at the outset,
or whether a finding of ambiguity is a condition precedent to its admissibility.

41      In my view, subsequent conduct must be distinguished from the factual matrix. In Sattva, the Supreme
Court stated at para. 58 that the factual matrix "consist[s] only of objective evidence of the background
facts at the time of the execution of the contract, that is, knowledge that was or reasonably ought to
have been within the knowledge of both parties at or before the date of contracting" (citation omitted and
emphasis added). Thus, the scope of the factual matrix is temporally limited to evidence of facts known to
the contracting parties contemporaneously with the execution of the contract. It follows that subsequent
conduct, or evidence of the behaviour of the parties after the execution of the contract, is not part of the
factual matrix: see Eco-Zone Engineering Ltd. v. Grand Falls-Windsor (Town), 2000 NFCA 21, 5 C.L.R.
(3d) 55 (Nfld. C.A.), at para. 11; and King v. Operating Engineers Training Institute of Manitoba Inc., 2011
MBCA 80, 270 Man. R. (2d) 63 (Man. C.A.), at para. 72.

42      There is an additional reason to distinguish subsequent conduct from the factual matrix — a reason
rooted in the reliability of the evidence. In Sattva, the Supreme Court stated at para. 60 that consideration
of the factual matrix enhances the finality and certainty of contractual interpretation. It sheds light on
the meaning of a contract's written language by illuminating the facts known to the parties at the date
of contracting. By contrast, as I will explain, evidence of subsequent conduct has greater potential to
undermine certainty in contractual interpretation and override the meaning of a contract's written language.

43      There are some dangers associated with reliance on evidence of subsequent conduct. One danger,
recognized in England where such evidence is inadmissible, is that the parties' behaviour in performing their
contract may change over time. Using their subsequent conduct as evidence of their intentions at the time
of execution could permit the interpretation of the contract to fluctuate over time. Thus, in James Miller
& Partners Ltd. v. Whitworth Street Estates (Manchester) Ltd., [1970] A.C. 583 (U.K. H.L.), Lord Reid
observed, at p. 603:

I must say that I had thought that it is now well settled that it is not legitimate to use as an aid in
the construction of the contract anything which the parties said or did after it was made. Otherwise
one might have the result that a contract meant one thing the day it was signed, but by reasons of
subsequent events meant something different a month or a year later.

Indeed, in L. Schuler A.G. v. Wickman Machine Tool Sales Ltd. (1973), [1974] A.C. 235 (U.K. H.L.), at p.
261, Lord Wilberforce described reliance on subsequent conduct as "nothing but the refuge of the desperate."

44      Another danger is that evidence of subsequent conduct may itself be ambiguous. For example, as this
court observed in Canada Square Corp. v. Versafood Services Ltd. (1981), 34 O.R. (2d) 250 (Ont. C.A.), at p.
261 quoting from the writing of Professor Stephen Waddams, "the fact that a party does not enforce his strict
legal rights does not mean that he never had them." As a consequence of the potential ambiguity inherent
in subsequent conduct, "some courts have gone so far as to assert that evidence of subsequent conduct will
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carry little weight unless it is unequivocal": see Geoff R. Hall, Canadian Contractual Interpretation Law, 3d
ed. (Toronto: LexisNexis, 2016), at p. 105.

45      A third danger is that over-reliance on subsequent conduct may reward self-serving conduct whereby
a party deliberately conducts itself in a way that would lend support to its preferred interpretation of the
contract.

46           These dangers, together with the circumscription of a contract's factual matrix to facts known
at the time of its execution, militate against admitting evidence of subsequent conduct at the outset of
the interpretive exercise. Evidence of subsequent conduct should be admitted only if the contract remains
ambiguous after considering its text and its factual matrix.

47      This approach is consistent with the weight of authority: see Adolph Lumber Co. v. Meadow Creek
Lumber Co. (1919), 58 S.C.R. 306 (S.C.C.), at p. 307; Corporate Properties Ltd. v. Manufacturers Life
Insurance Co. (1989), 70 O.R. (2d) 737 (Ont. C.A.), at p. 745, leave to appeal to S.C.C. refused, [1990]
S.C.C.A. No. 48 (S.C.C.); Arthur Andersen Inc. v. Toronto Dominion Bank (1994), 17 O.R. (3d) 363 (Ont.
C.A.), at p. 372; Montreal Trust Co. of Canada v. Birmingham Lodge Ltd. (1995), 24 O.R. (3d) 97 (Ont.
C.A.), at p. 108; and Hall, at p. 103. The leading Canadian case is Canadian National Railway v. Canadian
Pacific Ltd. (1978), 95 D.L.R. (3d) 242 (B.C. C.A.), aff'd, [1979] 2 S.C.R. 668 (S.C.C.), in which Lambert
J.A. stated, at p. 262:

In Canada the rule with respect to subsequent conduct is that if, after considering the agreement itself,
including the particular words used in their immediate context and in the context of the agreement as
a whole, there remain two reasonable alternative interpretations, then certain additional evidence may
be both admitted and taken to have legal relevance if that additional evidence will help to determine
which of the two reasonable alternative interpretations is the correct one.

. . .

The types of extrinsic evidence that will be admitted, if they meet the test of relevance and are not
excluded by other evidentiary tests, include evidence of the facts leading up to the making of the
agreement, evidence of the circumstances as they exist at the time the agreement is made and, in Canada,
evidence of subsequent conduct of the parties to the agreement.

48      Despite its dangers, evidence of subsequent conduct can be useful in resolving ambiguities. It may help
to show the meaning the parties gave to the words of their contract after its execution, and this may support
an inference concerning their intentions at the time they made their agreement: see Montreal Trust Co., at p.
108; 3869130 Canada Inc. v. I.C.B. Distribution Inc., 2008 ONCA 396, 239 O.A.C. 137 (Ont. C.A.), at para.
55; Whiteside v. Celestica International Inc., 2014 ONCA 420, 321 O.A.C. 132 (Ont. C.A.), at para. 58; and
Soboczynski v. Beauchamp, 2015 ONCA 282, 125 O.R. (3d) 241 (Ont. C.A.), at para. 60 leave to appeal to
S.C.C. refused, [2015] S.C.C.A. No. 243 (S.C.C.).

49      Canadian courts have never adopted the absolute exclusionary rule prevailing in the United Kingdom:
see Bank of Montreal v. University of Saskatchewan (1953), 9 W.W.R. (N.S.) 193 (Sask. Q.B.), at p. 199;
Manitoba Development Corp. v. Columbia Forest Products Ltd. (1973), 43 D.L.R. (3d) 107 (Man. C.A.), at
p. 114; Van Gastel v. Methner, [1979] O.J. No. 1032 (Ont. H.C.), at para. 13; and Three Hats Productions
Inc. v. RCA Inc., 1987 CarswellOnt 3295 (Ont. H.C.), at para. 36.

50      However, the lesson learned in Canada from the British position is that the parties' subsequent conduct
is relevant only to inferentially establishing their intentions at the time they executed their contract. Like
evidence of post-offence conduct in criminal matters, it is a kind of circumstantial evidence that "invokes a
retrospectant chain of reasoning"; the trier of fact is invited to infer the parties' prior intentions from their
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later conduct: see R. v. Rybak, 2008 ONCA 354, 90 O.R. (3d) 81 (Ont. C.A.), at para. 142, leave to appeal
to S.C.C. refused, (2009), [2008] S.C.C.A. No. 311 (S.C.C.); and R. v. Vant, 2015 ONCA 481, 324 C.C.C.
(3d) 109 (Ont. C.A.), at para. 121. As Juriansz J. (as he then was) wrote in Danforth-Woodbine Theatre Ltd.
v. Loblaws Inc., [1999] O.J. No. 2059 (Ont. Gen. Div.), at para. 55:

[W]here evidence of the conduct of the parties and their method of performance is admissible, it is
not admitted so that the contract may be construed to be consonant with the parties' conduct, but
rather, it is admitted because the parties' conduct and method of performance may be of assistance in
determining what the signatories intended at the time they entered the contract.

(2) The weight or cogency of evidence of subsequent conduct

51      In Canadian National Railways, Lambert J.A. suggested, at p. 262, that, once admitted, the weight or
cogency of evidence of post-contractual conduct may depend on the circumstances:

However, to say that these types of evidence become admissible where two reasonable interpretations
exist is not to say that the evidence, if tendered, must be given weight . . . In no case is it necessary
that weight be given to evidence of subsequent conduct. In some cases it may be most misleading to
do so and it is to this danger that allusions are made throughout the recent English cases, particularly
L. Schuler A.G. v. Wickman Machine Tool Sales Ltd., and James Miller & Partners Ltd. v. Whitworth
Street Estates (Manchester) Ltd. In England the risks have been considered sufficiently grave that the
possibility of illumination from the use of subsequent conduct has been ruled out. In Canada, they
have not, but those risks must be carefully assessed in each individual case before determining to give
weight to subsequent conduct. [Citations omitted.]

52      I agree. The inherent dangers of evidence of subsequent conduct mean that when it is admitted it
must be used cautiously and its weight will vary from case to case: see Danforth-Woodbine Theatre, at para.
55; Canada Square Corp., at pp. 260-261; and Water Street Pictures Ltd. v. Forefront Releasing Inc., 2006
BCCA 459, 57 B.C.L.R. (4th) 212 (B.C. C.A.), at para. 27. When ascertaining its cogency, a court should
evaluate the extent to which its inherent dangers are mitigated in the circumstances of the case.

53      In the usual course, evidence of subsequent conduct will be more reliable if the acts it considers are
the acts of both parties, are intentional, are consistent over time, and are acts of individuals rather than
agents of corporations: see Canadian National Railways, at p. 262. I agree with Kerans J.A. that "subsequent
conduct by individual employees in a large corporation are not always reliable indicators of corporate
policy, intention, or understanding": Mesa Operating Ltd. Partnership v. Amoco Canada Resources Ltd.
(1994), 19 Alta. L.R. (3d) 38 (Alta. C.A.), at para. 52.

54        Evidence of subsequent conduct will have greater weight if it is unequivocal in the sense of being
consistent with only one of the two alternative interpretations of the contract that generated the ambiguity
triggering its admissibility: Lewis v. Union of B.C. Performers (1996), 18 B.C.L.R. (3d) 382 (B.C. C.A.),
at para. 14, leave to appeal to S.C.C. refused, [1996] S.C.C.A. No. 182 (S.C.C.); and Scurry-Rainbow Oil
Ltd. v. Kasha, 1996 ABCA 206, 39 Alta. L.R. (3d) 153 (Alta. C.A.), at para. 44, leave to appeal to S.C.C.
refused, (1997), [1996] S.C.C.A. No. 391 (S.C.C.). For instance, in Chippewas of Mnjikaning First Nation
v. Ontario, 2010 ONCA 47, 265 O.A.C. 247 (Ont. C.A.), at para. 162, leave to appeal to S.C.C. refused,
[2010] S.C.C.A. No. 91 (S.C.C.), this court found that the parties' subsequent conduct was of assistance in
determining which of two reasonable interpretations of a contract should be accepted because the conduct
in question was "overwhelmingly consistent only with the trial judge's interpretation."
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55      Evidence of subsequent conduct may also be given greater weight in proportion to the proximity of
the subsequent conduct to the time of the contract's execution: see Union Natural Gas Co. v. Chatham Gas
Co. (1918), 56 S.C.R. 253 (S.C.C.), at p. 271; and Hall, at pp. 105-106.

56           In summary, evidence of the parties' subsequent conduct is admissible to assist in contractual
interpretation only if a court concludes, after considering the contract's written text and its factual matrix,
that the contract is ambiguous. The court may then make retrospectant use of the evidence, giving
it appropriate weight having regard to the extent to which its inherent dangers are mitigated in the
circumstances of the case at hand, to infer the parties' intentions at the time of the contract's execution.

(3) Did the trial judge properly use the evidence of subsequent conduct?

57      With one qualification, it is my view that the trial judge properly used the evidence of the parties'
subsequent conduct to resolve any residual ambiguity in the April 11 Agreement. The one qualification
relates to the trial judge's reference to subsequent conduct forming part of the factual matrix. As I
have noted, since the factual matrix only encompasses circumstances at the time the contract was made,
subsequent conduct does not enter into that part of the analysis.

58      However, the trial judge did not consider the subsequent conduct as part of the factual matrix. He
used it to test the appellant's contention that the parties intended the April 11 Agreement to apply to Capital
Markets transactions and to test the credibility of the appellant's explanation of his subsequent conduct. He
found that the appellant's repeated attempts to negotiate a revenue sharing agreement with Capital Markets
after April 11, 2006 were at odds with his contention that the relationship with Capital Markets had been
resolved by the April 11 Agreement. He found the appellant's conduct was consistent with the respondent's
interpretation of the contract and rejected as incredible the appellant's attempts to explain his conduct.

59      In my view, the trial judge did not err in giving undue weight to evidence of the appellant's subsequent
conduct. His considered the evidence to be relevant to the parties intentions at the time of executing the
April 11 Agreement. The evidence was primarily about the appellant's actions — the actions of an individual
rather than corporate employees. The appellant's repeated attempts to negotiate a new agreement after April
11, 2006 and his repeated failure to refer to the April 11 Agreement in these negotiations were deliberate
and consistent over time. His actions after the formation of the April 11 Agreement were unequivocal and
were consistent with the conclusion that at the time of execution neither he nor the respondent viewed the
agreement as applicable to Capital Markets. To echo the words of this court in Chippewas of Mnjikang,
the evidence was overwhelmingly consistent with the interpretation of the Agreement as being inapplicable
Capital Markets transactions. It was also consistent with the trial judge's conclusion that the factual matrix
of the contract pointed to an agreement with the retail side of the business and not Capital Markets.

Other grounds of appeal

60          The appellant argues that the trial judge failed to give adequate consideration to the defendant's
pleading, which did not specifically raise the applicability of the April 11 Agreement to Capital Markets
transactions. The issue was, however, raised by the respondent well before trial and was the subject of
evidence and full argument at trial. The trial judge did not err in considering this issue.

61      Nor would I give effect to the appellant's argument that the trial judge should not have considered
the respondent's "corrected" answers to undertakings. In accordance with settled authority, to which he
referred, he was entitled to examine both the original and the "corrected" answers and to determine what
weight, if any, to give to one or the other: Marchand (Litigation Guardian of) v. Public General Hospital
Society of Chatham (2000), 51 O.R. (3d) 97 (Ont. C.A.). Having done so, he concluded that the original
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answers contained errors that were made in good faith and that the corrected answers more accurately
reflected the facts.

62      I would not give effect to the other grounds of appeal, which were not pressed either in the appellant's
factum or in oral argument.

F. ORDER

63      For these reasons, I would dismiss the appeal, with costs to the respondent in the agreed amount of
$55,000.00, inclusive of prejudgment interest and all applicable disbursements.

K.M. Weiler J.A.:

I agree.

David Watt J.A.:

I agree.
Appeal dismissed.

Footnotes

1 During the material time, the respondent's name was Blackmont Capital Inc., but it is now owned by Richardson
GMP. Richardson GMP defended the action at trial and responded to the appeal in this court.

2 Broker warrants were a form of compensation provided by clients to the respondent and shared with IAs as part
of their compensation. A warrant gave the holder the right to purchase a share of the issuer at a specific price
and for a specific time. The warrant could be exercised or "cashed out" within the exercise time.

3 A "bought deal" was a financial arrangement where the respondent, as an underwriter of an Initial Public
Offering, agreed to finance the offering by purchasing securities from its client before the offering went public.
If the offering was a success, and the shares were purchased in the market at or above the price at which the
respondent bought them, it stood to make a substantial profit. If the IPO was not a success, the respondent bore
the risk of substantial losses.
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Subject: Criminal
Headnote
Criminal law --- Search and seizure — Unreasonable search and seizure
Criminal law --- Trial by indictment — Rights of accused — Presence at trial — General
Criminal law --- Sentencing — Sentencing principles — Multiple factors considered
Criminal law — Search and seizure — Unreasonable search and seizure — Affiant not required to have subjective belief
in existence of sufficient grounds for intercepting private communications — Accused's rights under s. 8 of Charter not
violated because authorization to intercept private communications overly broad in that it listed unnecessary targets
where accused proper target — Accused unable to rely on possible violation of rights of other persons — Canadian
Charter of Rights and Freedoms, s. 8.
Criminal law — Trial by indictment — Rights of accused — Presence at trial — Tape of intercepted communications in
Farsi and English language transcript admitted in evidence at trial — Trial judge not erring in directing that only part
of transcript be read to jury — Accused's right to be present during whole of trial and to understand proceedings not
infringed by failure to read all of transcript in open court — Criminal Code, R.S.C. 1985, c. C-46, s. 650.
Criminal law — Sentencing — Sentencing principles — Multiple factors considered — Accused sentenced to eight years'
imprisonment for conspiracy to import cocaine and eight years concurrent for conspiracy to import opium — Sentence
affirmed on appeal.
The accused was convicted of conspiracy to import cocaine and conspiracy to import opium, and was sentenced to
eight years' imprisonment on each count, the terms to be served concurrently. The Crown's case at trial was based in
large part on intercepted private communications. During the course of the police investigation, four successive judicial
authorizations were obtained for the interception of private communications. At the commencement of the investigation,
the accused was not known to the police. It was only as a result of the interception of the communications of D, pursuant
to the second authorization, that the police became aware of the accused's identity. The accused was then targeted
directly pursuant to the third and fourth authorizations. On his appeal from conviction, the accused argued that D was
improperly targeted under the second authorization, and that, consequently, any information obtained as a result had
to be set aside for the purposes of assessing the validity of the later authorizations. He also argued that the trial judge
erred in not having the entire English-language transcript of the tapes, which were in Farsi, read to the jury (both the
tapes and the transcript in full having been admitted in evidence). There was also an appeal from the sentence.
Held:
The appeal was dismissed.



R. v. Shayesteh, 1996 CarswellOnt 4226

1996 CarswellOnt 4226, [1996] O.J. No. 3934, 111 C.C.C. (3d) 225, 31 O.R. (3d) 161...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2

The affiant was not required to have a subjective belief in the existence of sufficient grounds for intercepting D's calls. In
obtaining the second authorization, the affiant omitted from his summary of telephone calls between a third person and
D some words which arguably provided an innocent explanation for suspicious elements of the conversations. However,
the trial judge properly found that there was no mala fides on the part of the affiant. Moreover, the disclosure of the
word would not have rendered the other possible (not innocent) inference available to the issuing justice untenable in the
circumstances. The non-disclosure was not material. While the third and fourth authorizations may have been overly
broad in that unnecessary targets were included, the accused was not such an unnecessary target, and he could not rely
upon the possible infringement of the rights of third parties as rendering the search unreasonable, even with respect to
those persons properly included in the authorization. The accused's rights under s. 8 of the Canadian Charter of Rights
and Freedoms were not violated.
Whether tapes of communications in a foreign language will be played for the jury during the course of the trial, and
if so, to what extent, is a matter of discretion for the trial judge. Where the translation of the communications takes
the form of a transcript, the transcript should be filed in evidence, but the extent to which the transcript should also be
read during the course of the trial depends on the particular facts of the case, and is a matter of discretion for the trial
judge. The accused's right to be present throughout the trial was not infringed in this case. His contention that he was
not afforded the opportunity to "hear" or understand the evidence, as introduced through the transcripts in the English
language (which he could not read), was not credible. No issue was raised with respect to the accuracy of the translation.
The accused was provided with an appropriate translation of the English transcripts in his language in the form of the
actual tapes in Farsi.
The accused received the same sentence as his co-accused, despite the fact that the latter spent four months in pre-trial
custody, while the accused spent 15 months in pre-trial custody. Nevertheless, the sentence was a fit one.

APPEAL from conviction for conspiracy to import cocaine and opium, and from sentence.

The judgment of the court was delivered by Charron J.A.:

I. Introduction

1      The appellant appeals from his conviction on one count of conspiracy to import cocaine and on a second count
of conspiracy to import opium, both contrary to s.5(1) of the Narcotic Control Act, R.S.C. 1985, c. N-1. He also seeks
leave to appeal his sentence of eight years imprisonment imposed with respect to each count, to be served concurrently.

2      The appeal against conviction raises two issues:

1. Did the trial judge err in admitting into evidence the intercepted private communications tendered by the
prosecution?

2. Did the trial judge err by not requiring the transcripts of the English translations of the intercepted private
communications to be read to the jury?

3      The appellant seeks to appeal his sentence on the basis that it is harsh and excessive in all the circumstances of
this case.

II. Admissibility of the Intercepted Communications

4         

A. The Facts

5      The appellant was alleged to have conspired with Ramin Shakeri and Bahram Shayesteh, his brother, to import
cocaine and opium into Canada. He was jointly charged with Ramin Shakeri. Three other individuals Mohammed
Mehrabnia (also known as Daryoosh or Dariush), Vahid Momeni and Jamshid Farhadi (also known as Khorshid) were
charged with related but separate conspiracies as a result of the same investigation.
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6      The Crown's case against the appellant depended in large part on a number of telephone calls among the appellant,
Shakeri and Bahram Shayesteh between February 2 and 22, 1993, all of which were intercepted pursuant to a judicial
authorization obtained on January 27, 1993. The Crown at trial also relied upon evidence concerning the movements of
the appellant and Shakeri on February 13 and 20, 1993 and the seizure of 410 grams of opium and 290 grams of cocaine
from Shakeri's person when he returned on a flight from Los Angeles on February 22, 1993.

7          The appellant argues that the judicial authorization dated January 27, 1993 was invalid as it was founded on
evidence obtained from prior illegal searches. As a result, he argues that the interception of his communications pursuant
to that authorization constituted an infringement of his right to protection against unreasonable search and seizure as
guaranteed by s.8 of the Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B
of the Canada Act 1982 (U.K.), 1982, c. 11. Accordingly, the appellant submits that this evidence, obtained in violation
of his Charter right, should have been excluded pursuant to s.24(2) of the Charter.

8      At the commencement of the trial, a lengthy voir dire was held to determine the admissibility of the intercepted
communications with respect to the appellant, his co-accused Shakeri and the three other individuals Daryoosh, Momeni
and Farhadi who were scheduled for a separate trial on related conspiracies. The trial judge found that there had been
no breach of the appellant's right under s.8 of the Charter and consequently ruled that this evidence was admissible.
Thereafter, a jury was selected and the appellant and Shakeri were arraigned. Three days into the Crown's case, the co-
accused Shakeri re-elected his mode of trial and pled guilty to both charges. The appellant's trial continued. After a 14-
day trial, the appellant was found guilty on both counts.

9      The correctness of the trial judge's ruling with respect to the admissibility of the intercepted communications into
evidence forms the basis of the first ground of appeal against conviction. In order to dispose of this ground of appeal, it
is necessary to briefly review the course of the investigation which led to the charges being brought against the appellant.

10           During the course of the police investigation, four successive judicial authorizations were obtained for the
interception of private communications. These authorizations were issued on the following dates: July 24, 1992;
September 25, 1992; December 3, 1992; and January, 27, 1993. Detective Constable John Green was the affiant on the
four applications.

11      At the commencement of the investigation, the appellant was not known to the police. It was only as a result of
the interception of Daryoosh's communications pursuant to the second authorization that the police became aware of
the appellant's identity. The appellant's communications were then targeted directly, pursuant to the third and fourth
authorizations, because they were likely to assist in the furtherance of the investigation.

12      As stated earlier, all communications tendered in evidence by the Crown, at the appellant's trial, were intercepted
pursuant to the fourth authorization. However, given the inter-relatedness of the authorizations, it is necessary to deal
with each of the authorizations in turn.

1. Authorization dated July 24, 1992

13      The only targeted person in this first authorization who is of direct relevance to this appeal is Farhadi, also known
as Khorshid, one of the above-mentioned persons who was eventually charged with related conspiracies. The appellant
concedes that there were reasonable grounds to believe that the interception of Farhadi's communications would assist
the investigation and that Farhadi was properly targeted under this authorization.

14      However, despite this concession, the appellant contends that there were a number of misrepresentations contained
in the affidavit sworn in support of this first wiretap application. He also argues that this first authorization was far too
broad in scope in that it targeted a number of other persons without sufficient grounds. Consequently, the appellant
submits that because this first authorization was obtained during the course of this one ongoing investigation, these two
factors should be considered by this court in its overall assessment of the reasonableness of the searches.
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2. Authorization granted on September 25, 1992

15      The appellant's main arguments with respect to the first ground of appeal pertain to the second authorization granted
on September 25, 1992. As stated earlier, the appellant was not directly targeted under this authorization. However, the
interception of Daryoosh's communications, effected pursuant to this authorization, in turn implicated the appellant
because he was either a party to, or referred to during the course of, some of the intercepted calls. These calls then formed
the principal basis for targeting the appellant in the third authorization granted on December 3, 1992.

16      The appellant contends that Daryoosh was improperly targeted under this second authorization. Consequently, he
argues that any information obtained as a result must be set aside for the purposes of assessing the validity of the later
authorizations. The validity of this second authorization is challenged by the appellant on three grounds:

1. the lack of an objective basis set out in the supporting affidavit for concluding that there were reasonable and
probable grounds to believe that the interception of Daryoosh's communications would assist the investigation;

2. material non-disclosure by the affiant; and

3. the lack of a subjective belief on the part of the affiant in the required grounds.

i) Objective basis for interception

17      The first affidavit and authorization were attached as an exhibit to Green's affidavit in support of this second
application. Three calls intercepted pursuant to the first authorization formed the basis for targeting Daryoosh in the
second authorization.

18      The first of these calls was made to Daryoosh's residence by Farhadi on September 1, 1992. At that time, Farhadi
spoke to an unknown male. The following is a summary of the communication as set out in the officer's affidavit:

Khorshid [Farhadi] calling Unknown Male, Khorshid asks if he's at home he wants to make a call from his place.
Receiver says no problem.

19      On September 10, 1992, at 5:40 p.m., Farhadi called the same number again and spoke to Daryoosh. The following
is a summary of the communication as set out in the officer's affidavit:

Khorshid to Dariush [Daryoosh], Dariush says I said he got my message one or two hours ago my wife called and
said there was a difficulty with the kid in the airport. He had no I.D. with him, they didn't let him fly. Dariush says
it was postponed for a week. I mailed his I.D. his own Canadian passport through DHL. Mehrdad was here last
night. Khorshid says if you are not busy I will bother you for a few minutes. Dariush says please do, should I call
you at night? Khorshid says late at night or what? Dariush says anytime you like it doesn't make a difference to me.
I'll be awake late at night. Khorshid says in one or two hours if possible.

20      The same day, at 7:42 p.m., Daryoosh called Farhadi. The content of the call is summarized as follows:

Dariush to Khorshid. Dariush says I have to go to my friend's place. I have to call her husband who works in airport
for the ticket. I am sorry about this. Anytime you think. Khorshid says I'll contact you tomorrow. Dariush says
I'll be home after 12:00.

It should be noted that the affidavit filed in support of this second application contained further grounds for believing
that Farhadi was involved in the trafficking of opium.

21      With respect to the first call, Green testified that he found it unusual that someone would call another person
and ask to use that person's telephone to make a call. Green believed that Farhadi was arranging to use the telephone
at Daryoosh's residence in order to make a drug-related call. With respect to the second call, Green testified that he
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found it unusual that someone would be in possession of another person's passport and would be sending that passport
to another destination by courier. Green believed that the second call was drug-related and that the reference to the kid
was possibly a reference to a drug courier. The officer also testified that he believed that the third call was a follow-up
on the second call and was also drug-related.

22      Green conceded in his testimony that the police had not carried out any follow-up investigation prior to applying
for this second authorization in order to determine whether Farhadi had in fact attended at Daryoosh's residence to
make a call or if Daryoosh had in fact sent out a passport as stated in the call.

(ii) Non-disclosure

23          With respect to the references made to the "kid" and to certain difficulties at the airport, both Khorshid and
Dariush had used the words "[i]t is Iran". Officer Green agreed that this was a clear reference to the location of the airport
out of which the "kid" was attempting to fly. This information, however, was excluded from the summary contained
in Green's affidavit.

24      The appellant contends that this reference to "[i]t is Iran" provides a plausible explanation for the content of the
call since the appellant himself is from Iran and he has a wife and child. The officer at trial could not explain why he
had excluded the words "[i]t is Iran" from the summary in the affidavit. He denied knowing, at the time he swore his
affidavit, that the appellant had a wife and child and that they had recently travelled to Iran. However, Green admitted
that he became aware of this fact prior to the next application for an authorization on December 2, 1993 but that he
did not reveal this fact at that time.

25      The appellant contends that the non-disclosure of the phrase "[i]t is Iran" was material to the second authorization.
He submits that, although the conversation was considered by Green to be suspicious, as relating to a potential drug
courier having difficulties, and that this was a plausible interpretation, it was nevertheless up to the issuing justice to
make an independent determination on the basis of all the relevant information and decide whether there was in fact
a reasonable basis for this inference.

(iii) Affiant's subjective belief

26      It is the appellant's contention that both a subjective belief, on the part of the officer, in the existence of sufficient
grounds for intercepting Daryoosh's calls and the existence of objective facts to substantiate that belief are necessary for
the issuance of an authorization.

27      Green testified at the voir dire that he relied solely on these three calls in his application for an authorization to
intercept Daryoosh's communications. At one point, he testified that it was his belief that the interception of Daryoosh's
communications "may" assist the investigation. In cross-examination, he defined what he believed to be the threshold
which has to be met in order to secure authorization for such interceptions. He testified that he believed that it was
sufficient to show that the interceptions "may", rather than "would", assist in the investigation.

28      It is on the basis of this testimony as well as the wording of the officer's affidavit, which contains the word "may"
as opposed to "would" or "will", that the appellant contends that the affiant lacked the requisite subjective belief in the
existence of sufficient grounds for intercepting Daryoosh's calls. He argues that the officer believed in no more than
a possibility that the interception of the calls may assist the investigation as opposed to the constitutionally mandated
requirement that there be probability that it would have that effect.

29      Finally, the appellant argues that this second authorization was too broad in its reach as it unjustifiably targeted
a number of individuals.
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30         On these grounds, the appellant maintains that the interception of calls between Daryoosh and other persons
pursuant to this second authorization was illegal and any information obtained thereby must therefore be excised for
the purposes of determining the validity of later authorizations.

31      In response to this argument, the Crown argues firstly that the appellant has no standing to allege a violation
of Daryoosh's Charter rights on review and that any information obtained as a result of the interception of Daryoosh's
calls may properly afford a foundation for the interception of the appellant's communications pursuant to subsequent
authorizations. In the alternative, the Crown maintains that even if the appellant does have standing to raise a violation of
Daryoosh's s. 8 rights, sufficient grounds were articulated in affidavit number two to found a belief that the interception
of his communications would assist in the investigation. Accordingly, Daryoosh was properly named in authorization
number two and any information obtained thereby could be considered on subsequent applications for authorization.

3. Authorization dated December 3, 1992

32      Green was again the affiant with respect to this third authorization. The previous affidavits and authorizations
were attached as exhibits to his third affidavit. Green provided particulars concerning the implementation of the second
authorization. He also set out numerous calls involving Daryoosh, which had been intercepted pursuant to the second
authorization. The appellant was a party to some of these calls. However, several of the calls were communications
solely between Daryoosh and the appellant's brother, Bahram Shayesteh. Some of these latter communications
contained references to the appellant and supported the inference that the appellant was also involved in drug-related
activity. Green's affidavit also set out further grounds to intercept communications including surveillance evidence and
information obtained from an informant. Both Daryoosh and the appellant, among several others, were targeted under
this third authorization.

33      It is the appellant's position that if all the information obtained pursuant to the second authorization is excised
from the third affidavit, there remains insufficient grounds to target the appellant in this third authorization. The Crown
concedes that the excision of this information would bring about this result.

34          The appellant also argues that without the excised material there remains insufficient information to provide
grounds to target Daryoosh in this third authorization. The Crown disagrees and states that even assuming that affidavit
number two fails to articulate sufficient grounds to intercept Daryoosh's communications and that the derivative
communications must be excised on review, affidavit number three sets out sufficient other grounds to justify the
interception of Daryoosh's communications. The Crown therefore argues that all of Daryoosh's communications which
were intercepted under the authority of authorization number three can therefore be considered on the application for
authorization number four regardless of the result with respect to authorization number two.

35      The appellant also argues, as with the previous authorizations, that this authorization was too broad in its reach
and that this is a factor to be considered in the determination of the reasonableness of the search.

4. Fourth and final authorization dated January 27, 1993

36      Green was again the affiant with respect to this authorization. Copies of the previous authorizations and affidavits
were attached as exhibits to his fourth affidavit. In his affidavit, Green set out the particulars of the interceptions
made under the third authorization. Both Daryoosh and the appellant, as well as many others were targeted under this
authorization.

37      The appellant concedes that there were sufficient grounds to target the appellant under this authorization if the
fruits of the prior searches are considered. He argues, however, that if the information obtained from the second and
third authorizations is excised, there are insufficient grounds to target the appellant under this final authorization.
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38      The Crown maintains that even if the information obtained from authorization number two must be excised, there
remain sufficient grounds to intercept Daryoosh's communications based on the interceptions which flowed from the
third authorization. These calls alone provide ample grounds for targeting the appellant in this final authorization.

39      The appellant again advances the argument that the authorization granted was too broad.

B. Analysis

1. Appellant's standing

40          With respect to the interception of the appellant's own calls, no issue is raised as to his standing to assert a
violation of his s. 8 Charter rights. The Crown argues, however, that the appellant has no standing to assert a violation
of Daryoosh's rights under these circumstances and he therefore has no right to demand excision of the information
derived from any such violation, if it is found to exist. The Crown states that the appellant only has standing to assert
a violation of his own Charter rights and can therefore only demand excision of information derived from interceptions
which constitute such a violation of his rights. In this regard, reliance is placed on R. v. Edwards (1996), 192 N.R. 81
(S.C.C.) and R. v. Pugliese (1992), 71 C.C.C. (3d) 295 (Ont. C.A.).

41      In my view, the cases of Edwards and Pugliese can easily be distinguished, and this argument must fail in this
case. The appellants in both Edwards and Pugliese were unable to establish that they had an expectation of privacy
with respect to the impugned search and consequently they could not argue that their rights had been violated. In this
case however, since the appellant's own telephone calls were intercepted as a result of the targeting of Daryoosh in the
second and third authorizations, he clearly had an expectation of privacy with respect to those communications. This
expectation of privacy is sufficient to give him standing to dispute the legality of those interceptions. The fact that a
consideration of the legality of these interceptions in effect entails a consideration of Daryoosh's s. 8 rights, because the
statutory requirements are identical to the constitutional requirements of s.8, does not affect the appellant's standing
to bring his application.

2. Applicable test on review

42      The applicable legal principles are not at issue in this appeal. It is uncontroverted that the interception of private
communications constitutes a search or seizure within the meaning of s.8 of the Charter: R. v. Sanelli, (sub nom. R. v.
Duarte) [1990] 1 S.C.R. 30. "A search will be reasonable if it is authorized by law, if the law itself is reasonable and if the
manner in which the search was carried out is reasonable": R. v. Collins (1987), 33 C.C.C. (3d) 1 (S.C.C.) at 14. In this
case, the appellant contends that his s. 8 rights were infringed because the interception of his private communications
was not authorized by law.

43      The wilful interception of a private communication is an offence contrary to s.184 of the Criminal Code, R.S.C. 1985,
c. C-46, except in certain specified circumstances or in cases where prior authorization is obtained. The requirements
with respect to prior wiretap authorization are as set out in the Criminal Code (s.185).

[B]efore granting an authorization, a judge must be satisfied by affidavit that there are reasonable and probable
grounds to believe that:

(a) a specified crime has been or is being committed, and

(b) the interception of the private communication in question will afford evidence of the crime": R. v. Garofoli
(1990), 60 C.C.C. (3d) 161 at 187.

Section 186 of the Criminal Code further requires that, prior to granting an authorization, the judge to whom the
application is made must be satisfied:
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(a) that it would be in the best interests of the administration of justice to grant the authorization and

(b) that other investigative procedures have been tried and have failed, other investigative procedures are unlikely
to succeed or the urgency of the matter is such that it would be impractical to carry out the investigation of the
offence using only other investigative procedures.

44      It is also clear that the trial judge in this case, as reviewing justice, should not review the authorization de novo.
Neither should this court. The Supreme Court in R. v. Garofoli [(1990), 60 C.C.C. (3d) 161] stated the following at pp.
187-8:

The correct approach is set out in the reasons of Martin J.A. in this appeal. He states (at p. 119):

If the trial judge concludes that, on the material before the authorizing judge, there was no basis upon which he
could be satisfied that the pre-conditions for the granting of the authorization exist, then, it seems to me that
the trial judge is required to find that the search or seizure contravened s. 8 of the Charter.

The reviewing judge does not substitute his or her view for that of the authorizing judge. If, based on the record which
was before the authorizing judge as amplified on the review, the reviewing judge concludes that the authorizing judge
could have granted the authorization, then he or she should not interfere. In this process, the existence of fraud, non-
disclosure, misleading evidence and new evidence are all relevant, but, rather than being a prerequisite to review,
their sole impact is to determine whether there continues to be any basis for the decision of the authorizing judge.

3. Sufficiency of the grounds in support of prior authorizations in this case

45      As stated earlier, the appellant's main arguments with respect to his first ground of appeal pertain to the second
authorization granted on September 25, 1992 since all the information which eventually led the police to him essentially
flowed from this authorization. The appellant concedes that all statutory requirements were met except the requirement
with respect to the sufficiency of the grounds relied upon in support of the application. The question for determination is
then whether Daryoosh was properly targeted in this second authorization: in effect, were there reasonable and probable
grounds to believe that Daryoosh was someone whose private communications would assist in the investigation?

46        The appellant contends that the grounds raised a suspicion only and could not provide a proper basis for the
granting of the authorization. If the grounds were insufficient as contended, the interception of Daryoosh's calls, which
included calls to which the appellant was a party, was illegal and in contravention of the appellant's s. 8 rights. If, on
the other hand, Daryoosh was properly targeted, the appellant has no cause for complaint. His communications with
Daryoosh would have been properly intercepted under the purview of the authorization as communications with a person
unknown to the authorities.

(i) Objective basis for interception of Daryoosh's calls under second authorization

47      It is not disputed that the grounds articulated in the second affidavit provided a sufficient basis upon which the
authorizing judge could conclude that probable cause existed to believe that Farhadi was the same person as "Khorshid"
and that he was engaged in the trafficking of heroin. In my view, this is an important factor to be considered in the
assessment of the significance of the calls made by Farhadi to Daryoosh's residence and Daryoosh's call back to him.

48      The trial judge concluded that the affidavit also articulated sufficient grounds such that the authorizing judge
could conclude probable cause existed to believe the interception of Daryoosh's communications would assist in the
investigation. The appellant contends that, in arriving at this conclusion, the trial judge made two errors: (a) he
misapprehended the evidence in one respect; and (b) he improperly considered evidence which had been obtained after
the granting of the second authorization.
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49      The appellant is correct when he points out that the trial judge at one point in his reasons made reference to one item
of evidence (Daryoosh's involvement with two named individuals. Gholampour and Tremblay) which was not contained
in the material in support of the second authorization. While the affidavit made reference to the two named individuals
and to their involvement in the drug trade, the affidavit contained no information as to Daryosh's involvement with them.

50      As for the alleged second error, I am not satisfied from reading the trial judge's reasons as a whole that he improperly
considered subsequently obtained evidence in his consideration of the validity of each of the authorizations. It is clear
from the reasons for decision that the trial judge was aware of the correct principles of law. He instructed himself on
the appropriate test for review and referred to the relevant governing authorities. Upon reviewing his reasons in their
entirety, I am satisfied that any confusion arising as to what evidence he considered with respect to each authorization is
not due to error but rather due to the fact that, in his reasons, he dealt with all four authorizations and all four accused
at the same time without clearly delineating his analysis with respect to each issue.

51      Notwithstanding the trial judge's misapprehension of evidence with respect to one item of evidence pertaining
to the second authorization, I find no error in the trial judge's ultimate conclusion on this issue. When viewed on an
objective basis, the three telephone calls relied upon by the affiant in support of his application for authorization were
sufficiently compelling, having regard to all the information contained in affidavits numbers one and two, to warrant
the interception of Daryoosh's communications. There was very cogent evidence supporting the belief that Farhadi was
involved in drug trafficking including an involvement in the importation of drugs.

52      Given this background information, the trial judge was correct in finding that, although capable of an alternative
innocent interpretation, the three calls were reasonably capable of supporting the inference that Green placed upon them:
one, that Farhadi was concerned about using his own telephone line because he was involved in a drug-related activity;
and two, that Farhadi and Daryoosh were involved in arranging for a person to act as a drug courier. I do not agree with
the appellant's contention that this information simply provided evidence of association which amounted to no higher
than suspicion. One cannot look exclusively at Daryoosh's direct involvement without also considering the context in
which the calls were made.

53      Alternatively, the appellant submits that, in order to minimize the effect of the authorization, the issuing justice
should have put in a condition that private communications could only be intercepted at Daryoosh's residence when
surveillance revealed Farhadi's presence at that location. In my view, such a condition would undoubtedly have been
necessary, to ensure that the search was kept within reasonable limits, if the issuing justice only had evidence of the first
call to Daryoosh's residence before him (where Farhadi asked to use the phone). However, in light of the two other
calls, from which Daryoosh's involvement may reasonably be inferred, it was open to the issuing justice to find that the
imposition of such a restricting condition was unwarranted. I therefore find no error in the failure to impose conditions
as suggested.

(ii) Non-disclosure

54      The duty of full and frank disclosure requires an affiant to provide all material facts so that the authorization justice
can come to an independent conclusion about the significance of the information relied upon in support of an application
for wiretap. As stated earlier, in this case, it is the omission of the words "[i]t is Iran" from the affiant's summary of one
of the telephone calls which is the cause for complaint with respect to the second authorization.

55      The trial judge correctly stated in his reasons that there is no obligation on the affiant to ignore evidence which is
probative of the commission of an offence simply because there may be some alternative innocent explanation. On this
basis, he found that the evidence pertaining to this call was properly included in the affidavit.

56      While the appellant takes no issue with this finding, he argues that the trial judge erred in casting the issue in terms
of whether the existence of such a potential innocent explanation for the communications barred the police from relying
on the call. He argues that the issue should have been whether or not the potential innocent explanation, as revealed
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in the words "[i]t is Iran", should have been fully disclosed to the issuing justice so that she could make an independent
assessment of the significance of the call.

57      It is incorrect to say that the trial judge simply cast the issue in terms of the police's right to rely on the information.
Later in his reasons, the trial judge states as follows:

In summary, then, with respect to the general complaints about the propriety of the manner in which the
interceptions were made and the authorizations obtained, I have concluded that there was no false or misleading
disclosure; there was no conduct of Detective Constable Green or anyone associated with him which showed any
lack of bona fides or any attempt to fraudulently mislead the authorizing judge in order to obtain an authorization
which would not otherwise have been given. There is no material disclosed on this hearing which shows that there
was any failure to disclose important information which would have in any way affected the outcome. There was no
material non-disclosure. In my opinion, the authorizing judge could have or would have issued the authorization
in any event. [Emphasis added].

58      While it may have been preferable for the affiant to include the words "[i]t is Iran" in his summary of the second
call, I see no basis to interfere with the trial judge's clear finding that there was no mala fides on the part of the affiant. It
may well be that this item of evidence did not appear to be particularly relevant at the time. In any event, while the words
"[i]t is Iran" may provide some evidence of an innocent explanation, its disclosure would by no means have rendered
the other possible inference available to the issuing justice untenable on the facts of this case. The ultimate question is
whether the non-disclosure was material. The trial judge made no error in finding that it was not.

(iii) Affiant's subjective belief

59      As stated earlier, it is the appellant's contention that both a subjective belief on the part of the officer in the existence
of sufficient grounds for intercepting Daryoosh's calls and the existence of objective facts to substantiate that belief are
necessary before an authorization may be issued. In my view, this contention is contrary to this court's finding in R.
v. Finlay (1985), 23 C.C.C. (3d) 48 (Ont. C.A.). Counsel for the appellant concedes that this is so but invites the court
to find that Finlay and Grellette has effectively been overruled by the later Supreme Court of Canada decision in R. v.
Bernshaw (1994), 35 C.R. (4th) 201 (S.C.C.). I do not agree.

60      In R. v. Finlay and Grellette, the constitutional validity of the relevant Criminal Code provisions were called into
question. This court noted, at p.71, that the "focal point of counsel's attack" on the constitutionality of the enabling
legislation was the wording of s. 178.12(1)(e) [now s.185(1)(e)] which provides that the affidavit in support of the
application must set out, among other things, "the names, addresses and occupations, if known, of all persons, the
interception of whose private communications there are reasonable grounds to believe may assist the investigation of
the offence" (emphasis added). It was argued that this wording sanctioned reliance on a mere possibility and did not
satisfy the requirements of Canada (Director of Investigation & Research, Combines Investigation Branch) v. Southam
Inc., [1984] 2 S.C.R. 145 which set a higher threshold of reasonable and probable grounds.

61      This court noted that it was s.178.13 [now s.186] that prescribed the conditions upon which the judge may grant the
authorization sought. The applicant is not required to state under oath that he has reasonable and probable grounds for
believing that communications concerning the particular offence will be obtained through the interception. It is the judge
who must be so satisfied in order to meet the constitutional requirements. The court upheld the validity of the legislation.

62      In the subsequent case of Bernshaw, the Supreme Court considered the sufficiency of the grounds which permit
a police officer to make a demand for a breath sample. Sopinka J., in the majority judgment of the Court, stated as
follows at p. 225:

The Criminal Code provides that where a police officer believes on reasonable and probable grounds that a person
has committed an offence pursuant to s. 253 of the Code, the police officer may demand a breathalyzer. The existence
of reasonable and probable grounds entails both an objective and a subjective component. That is, s. 254(3) of the

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1985194168&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994399587&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1984189913&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)


R. v. Shayesteh, 1996 CarswellOnt 4226

1996 CarswellOnt 4226, [1996] O.J. No. 3934, 111 C.C.C. (3d) 225, 31 O.R. (3d) 161...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 11

Code requires that the police officer subjectively have an honest belief that the suspect has committed the offence
and objectively there must exist reasonable grounds for this belief: R. v. Callaghan, [1974] 3 W.W.R. 70 (Sask. Dist.
Ct.); R. v. Belnavis, [1993] O.J. 637 (Gen. Div.) (QL); R. v. Richard (1993), 12 O.R. (3d) 260 (Prov. Div.); and see also
R. v. Storrey, [1990] 1 S.C.R. 241, regarding the requirements for reasonable and probable grounds in the context
of an arrest.

63      I do not agree that Bernshaw in any way overrules Finlay and Grellette. The Supreme Court of Canada in Bernshaw
was dealing with a Criminal Code provision that specifically requires the officer to believe in the existence of certain facts
on reasonable and probable grounds before he can act upon them. It stands to reason that the officer should be required
to have this subjective belief since it is the officer who is authorized to act upon the grounds. The same applies in the case
of an arrest. However, this is not so with respect to an application for a wiretap authorization. It is the judicial officer
who is authorized to act upon the grounds and grant the authorization, not the applicant. While the officer's belief may
be a relevant factor for the authorizing justice to consider, it is in no way determinative of the issue.

64        In any event, in this case, I question whether it is wise to place so much reliance on the police officer's choice
of words. The use of the word "may" as opposed to "would" in the affidavit may well have been dictated by the very
words of the Criminal Code. The relevant portions of the officer's cross-examination on the voir dire certainly reveal a
reluctance on his part to depart from the wording of his affidavit. The extent to which one should conclude by his choice
of words that he did or did not in fact believe that he had reasonable and probable grounds to seek the authorization
is another matter.

65      In the result, since the existence of a subjective belief on the part of the affiant is not required by law, there can be
no error on the part of the trial judge in "fail[ing] altogether to advert to this shortcoming" as contended by the appellant.

(iv) Conclusion

66       It follows from the above findings that there was evidence upon which the authorizing justice could grant the
second authorization. In the result, the calls intercepted pursuant to authorization number two were legally authorized
and there was no breach of the appellant's s. 8 Charter rights in this respect. Given this result, there is no issue as to the
sufficiency of the grounds to further intercept Daryoosh's calls in authorization number three and also to intercept the
appellant's calls under authorizations three and four.

4. Other alleged misrepresentations

67      It is not necessary to determine the extent to which misrepresentations with respect to the first authorization could
be of consequence to the appellant's case since I am of the view that there is no merit to the appellant's contentions in
this respect. Some of the matters raised do not amount to misrepresentations and to the extent that others may, none
can be said to be material. The appellant also alleged that there were some misrepresentations or omissions with respect
to the later authorizations. I find his argument equally without merit. I see no error in the trial judge's conclusion that
there was no false or misleading disclosure and no material non-disclosure in the material before him.

5. Overbreadth

68      A general complaint was made before the trial judge and on this appeal about what was described as the overbreadth
of the applications, and the authorizations, for intercepted communications. The trial judge indeed found that a number
of names had been included in each authorization on the basis that they might be considered to be persons who were
known to the investigative authority. In his view, this was done on the basis of a misreading of the requirement set out
by the Supreme Court of Canada in R. v. Chesson (1988), 43 C.C.C. 353 (S.C.C.).

69      In Chesson, the Crown was precluded from relying on the intercepted communications of one of the two accused
since her name had not been included in the authorization despite the fact that she was known to the authorities at
the time. The Crown therefore could not rely on the reference to "unknown" persons under the basket clause of the
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authorization. As noted by the trial judge in this case, Chesson does not stand for the proposition that any person who
is known to the authorities must be named in the authorization. In Chesson, the police not only knew the identity of the
accused in question at the time of the application but also knew that she had a specific connection and a relationship
with one of the previously known targets. In the circumstances, prior authorization should have been sought before the
interceptions of her calls could be used in evidence.

70      The trial judge concluded both with respect to the third and fourth authorizations that they "may have been overly
broad and ought not to have included so many proposed targets." He concluded nonetheless that with respect to the
appellant and the other accused before him that there was sufficient evidence upon which the authorizing judge could
have issued the authorization. He therefore did not give any effect to this defect in the authorization.

71      The appellant relies on R. v. Thompson (1990), 59 C.C.C. (3d) 225 (S.C.C.) in arguing that the breach of third party
rights is relevant to his application for the exclusion of evidence. In my view, the remedy sought by the appellant would
constitute an unwarranted extension of the principles set out in Thompson.

72      In Thompson, the court in its majority judgment stated as follows at p.272:

The Court of Appeal held in the case at bar that the appellants have no standing to raise the rights of third parties
which might be affected by interception of communications at public pay telephones... In my view, the extent of
invasion into the privacy of these third parties is constitutionally relevant to the issue of whether there has been an
"unreasonable" search or seizure. To hold otherwise would be to ignore the purpose of s.8 of the Charter which is
to restrain invasion of privacy within reasonable limits. A potentially massive invasion of the privacy of persons
not involved in the activity being investigated cannot be ignored simply because it is not brought to the attention
of the court by one of those persons. Since those persons are unlikely to know of the invasion of their privacy, such
invasions would escape scrutiny, and s.8 would not fulfil its purpose.

73      The court goes on to note that in any authorization there is the possibility of invasion of privacy of innocent third
parties and then states as follows:

In my view, in some cases the possibility of invasion of privacy of innocent persons may become so great that it
requires explicit recognition along with the interests of the investigation of crime. A "resort to" clause creates just this
possibility if among the places resorted to are telephones frequently used by the general public or other such places.
I do not mean to suggest that there should be a constitutional prohibition of intercepting communications at places
frequented by the public; in that case drug importing conspiracies could virtually insulate themselves from perhaps
the only effective investigative technique against them merely by using public places to conduct their business.

The Court was of the view that, in the circumstances of the case at hand, the authorization ought to have provided that
conversations at a public telephone were not to be intercepted unless there were reasonable and probable grounds for
believing that a target was using the telephone at the time that the listening device was activated. The failure to impose
such a condition rendered the search potentially unreasonable. In the result, the court held that "any evidence obtained
as a result of interceptions at pay telephones in the absence of reasonable and probable grounds for believing that a
target was using the telephone was obtained in contravention of s. 8."

74           Even if the same reasoning were to be followed in this case, it would only result in the potential exclusion
under s.24(2) of any evidence obtained as a result of the interception of calls of persons not properly included in the
authorization. This would not assist the appellant and it is not the remedy that he seeks. What he is seeking in effect is
a finding that the authorizations were too broad and hence, that they infringed upon the rights of third parties so as to
taint the whole investigation and render the search unreasonable even with respect to those persons properly included
in the authorization. In my view, such a conclusion would not be supported in law and the trial judge was correct in
refusing to give effect to this argument.

C. Conclusion
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75      In the result, the trial judge was correct in reaching the conclusion that the appellant's s.8 Charter rights had not
been breached. Consequently, the evidence of the intercepted calls was properly admissible. This ground of appeal fails.

III. Failure to Read the Transcripts of the Communications in Court

A. The Issues Raised

76      The second ground of appeal against conviction pertains to the manner in which the intercepted communications
were introduced into evidence. Most of the communications recorded on tape were in the Farsi language. The
communications were therefore translated into English and transcripts in the English language were prepared. Both
the tapes and the transcripts were then filed as exhibits during the course of the trial and left with the jury during its
deliberations. Although parts of the tapes were played, and the corresponding parts of the transcripts were read, in open
court, this evidence was never presented in its entirety in open court either by the playing of the tapes in full, or by the
reading of the transcripts from beginning to end.

77         Although counsel for the appellant at trial (not counsel on appeal) took the position that the tapes had to be
played for the jury, counsel on appeal argues that the judge erred by not requiring that the English transcripts of the
intercepted communications be read in full to the jury. Firstly, the appellant argues that, by reason of the manner in
which this evidence was presented, he was denied a coherent and complete presentation of the case against him. Secondly,
he contends that since all of the transcripts were not read to the jury, much of the presentation of the Crown's case
occurred in his absence in breach of his right to be present throughout his trial. As a corollary to the latter argument, he
states that, since he spoke no English and could not read the transcripts himself (although he did listen to the tapes on
his own), he effectively never heard the evidence against him which was relied upon by the jury in arriving at its verdict.

78      It is important to relate in some detail what transpired during the course of the trial in order to dispose of these issues.

B. The Facts

79      There is no issue between the parties with respect to the fact that the appellant's knowledge of the English language
is limited and that he required the services of a Farsi interpreter for his trial. An interpreter was so provided and no issue
has been raised as to the quality of the interpretation during the course of the proceedings.

80      As indicated earlier, the Crown's case against the appellant consisted mainly of intercepted private communications.
Since most of the communications were in the Farsi language, the Crown not only tendered the original and composite
tapes but also English translations of the communications in the form of transcripts. A number of witnesses were called
to testify with respect to the interception, recording, translation and proof reading of the evidence being tendered. Crown
counsel tendered 13 intercepted communications into evidence in the form of both tapes and transcripts. Parts of the
tapes were played and the corresponding parts of the transcripts were read in the process of introducing this evidence.
The tapes and the transcripts were filed as exhibits.

81           After Crown counsel completed his examination-in-chief of his last witness, Constable Ansari, he requested
permission from the court to have the Registrar read the entire transcripts into the record. The trial judge responded that
he did not think it was necessary to proceed in that way since the transcripts as filed were part of the evidence. The trial
judge then asked defence counsel whether he wanted the transcripts read into the record. The appellant's trial counsel
took the position that the tapes constituted the evidence and the transcripts were nothing more than an aid. He indicated
to the judge that he knew of no authority which would allow for the introduction of the transcripts without the hearing of
the tapes. He was therefore of the view that the tapes had to be played in open court "so my client can hear it and he can
have this officer confirm that this is the tape that he heard, that's been placed onto the composite that has been tendered
as an exhibit, and that it's an accurate translation that appears before you". The trial judge responded to defense counsel
by saying that the appellant could listen to the tapes overnight because no one else was interested in hearing them.
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82      The appellant's trial counsel then indicated to the trial judge that he wished to introduce two volumes of transcripts
himself and took the position that the tapes had to be played with respect to these as well. He estimated that it would
take approximately 30 to 40 hours to play the communications all in the Farsi language. The Crown indicated that it
was prepared to admit the accuracy of the transcripts sought to be introduced by defence counsel without having the
tapes played. As far as Crown counsel was concerned, it was not necessary to play the tapes in court so long as defence
counsel had no intention of arguing that the case had not been proved by the Crown by reason of the tapes not having
been played.

83      At this point, defence counsel sought leave to confer with his client and did so. He then asked the trial judge to defer
this issue until later in the trial. He indicated that he was prepared to proceed with the cross-examination of the Crown's
last witness (whose testimony dealt extensively with the accuracy and reliability of the transcripts) with the understanding
that the Crown would have the opportunity later in the trial to either play the tapes or read in the transcripts depending
on the judge's ruling on the issue. The trial judge made it clear to defence counsel that he could have access to the tapes
during the cross-examination to clarify any disputed points but "that does not include the unbridled right to just simply
play the whole tape."

84      Defence counsel proceeded to cross-examine Constable Ansari, during the course of which he introduced 2 volumes
of transcripts of intercepted calls, which included the conversations already introduced by the Crown. The conversations
filed by the defence were admitted by the Crown to be accurate English translations of the original communications
in Farsi.

85      Following Constable Ansari's testimony, the Crown closed its case. The defence moved for a directed verdict (on
other grounds). The motion was denied. The defence called no evidence and the question of playing the tapes or reading
the transcripts in their entirety was never revisited by anyone. In his closing address to the jury, Crown counsel reviewed
the calls tendered into evidence by him at length, reading relevant extracts from the calls to the jury. The appellant's
trial counsel also reviewed many of the communications at length during the course of his address. He also made the
following comment to the jury:

Mr. Shayesteh is desperately asking you to read these transcripts cover to cover. We didn't do it in front of you
here. We could have. We could have. Could have had every word read aloud. And it would have probably bored
you to tears, because there's a lot of stuff in there that's irrelevant — there's no question about that — except that
it provides a context for some of the calls that the Crown apparently considers to be relevant.

86      In his charge to the jury, the trial judge instructed the jury that the tapes constituted the evidence and that although
they had not heard all of them during the course of the trial, if they wanted to hear any of the calls in Farsi, they were
entitled to do so and equipment was made available for this purpose. He also instructed them on some of the frailties of
the translation as uncovered during the course of the trial and he told them that it was up to them to judge the reliability
of the disputed translation. No issue is raised with respect to the instructions to the jury.

C. Analysis

1. Coherent and complete presentation of the case against the appellant

87      Although the appellant confines his argument to the use that was made of the transcripts at trial, his submissions
must be considered in the context of what transpired at trial. Since questions were raised by trial counsel as to the use
which should be made of both the tapes and the transcripts, it may be useful to consider the appropriate approach to
the introduction of intercepted communications during the course of a trial in a more general way, assuming of course
their admissibility.
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88      This question was considered to a certain extent by this court in R. v. Rowbotham (1988), 41 C.C.C. (3d) 1 (Ont.
C.A.) when an issue was raised as to the propriety of leaving transcripts of intercepted communications with the jury.
The court stated as follows at p.47:

It is true that the tapes themselves constitute the evidence which should be and must be considered by the jury. It is
the tapes which will demonstrate not simply the words spoken by an accused or co-conspirator, but also the emphasis
given to particular words and phrases and the tone of voice employed by the participants during the intercepted
conversations. Upon hearing the tape, the jocular exclamation will be readily distinguishable from the menacing
threat of violence. The tapes may provide cogent and convincing evidence of culpability or equally powerful and
convincing evidence of innocence.

Accepting that the tapes constitute the evidence, the court held that it was nonetheless appropriate in many instances
that the transcripts of the communications not only be read while the tapes were being played but that they be retained
by the jury during its deliberations. In accordance with the principles in Rowbotham, the extent to which transcripts will
be used during a trial will depend on the particular circumstances and is a matter of discretion for the trial judge.

89           It is clear that the principles in Rowbotham were enunciated in the context of communications conducted in
a language understood by the triers of fact. This is referred to expressly in the judgment when, in summarizing the
procedure that ought to be followed, the court stated a number of propositions, at p. 49, two of which are as follows:

1. In all cases, the instructions to the jury should emphasize that if the conversation has been held in an official
language, it is the tape which constitutes the evidence that should be considered in reaching their verdict. It is
the tape which reproduces not only the words spoken, but the manner and tone in which they were uttered.

2. Where the communication has been held in an official language the jury must be provided with the necessary
equipment to play the tape as often as they may require during their deliberations. (emphasis added)

. . . . .

90      In order to determine what method of proof should be adopted when an oral communication is conducted in a
language which is foreign to the triers of fact, it may be useful to go back to some basic principles.

91      The oral communication itself is the fact which is sought to be proven in evidence. When considering any proposed
method of proof, the old principle known as the "best evidence rule", in my view, can still provide a useful starting
point. The rule may be used, not so much as a criterion for determining questions of admissibility and exclusion with
respect to any item of evidence sought to be adduced, but as a general guide for choosing the appropriate method of
proof. The parties (usually the Crown) should endeavour to put forth the best evidence "that the nature of the case will
allow" (Halsbur, 17 Hals., 4th ed., pp.8-9. para. 8) for consideration by the triers of fact. Such evidence can then be
supplemented by secondary evidence to the extent that such secondary evidence remains relevant. What particular use
will be made of the evidence during the course of the trial then becomes essentially a matter of discretion for the trial
judge depending on the particular circumstances of any given case.

92           This court considered the best evidence rule and its application in the context of wiretaps in R. v. Swartz
(1977), 37 C.C.C. (2d) 409 (Ont. C.A.) where an issue was raised as to the admissibility of re-recordings of intercepted
communications. The court stated as follows, at pp. 410-411:

It was argued that the re-recordings proffered were inadmissible as not being the best evidence of the conversations
they reproduced. However, counsel made the significant admission that no question was raised as to the authenticity
of the re-recordings.

Of the "best evidence" rule Halsbury states in 17 Hals., 4th ed., pp. 8-9, para. 8:
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That evidence should be the best that the nature of the case will allow is, besides being a matter of obvious
prudence, a principle with a considerable pedigree. However, any strict interpretation of this principle has long
been obsolete, and the rule is now only of importance in regard to the primary evidence of private documents.
The logic of requiring the production of an original document where it is available rather than relying on
possibly unsatisfactory copies, or the recollections of witnesses, is clear, although modern techniques make
objections to the first alternative less strong.

The rule itself, in its relatively modern form, did not absolutely exclude secondary evidence. It is stated by Lord
Esher, M.R., in Lucas v. Williams & Sons, [1892] 2 Q.B. 113 at p. 116:

"Primary" and "secondary" evidence mean this: primary evidence is evidence which the law requires to be given
first; secondary evidence is evidence which may be given in the absence of the better evidence which the law
requires to be given first, when a proper explanation is given of the absence of that better evidence.

Lord Denning would remove the question of secondary evidence entirely from the area of admissibility to that of
weight. In Garton v. Hunter, [1969] 2 Q.B. 37 at p. 44 he said:

It is plain that Scott L.J. had in mind the old rule that a party must produce the best evidence that the nature
of the case will allow, and that any less good evidence is to be excluded. That old rule has gone by the board
long ago. The only remaining instance of it that I know is that if an original document is available in your
hands, you must produce it. You cannot give secondary evidence by producing a copy. Nowadays we do not
confine ourselves to the best evidence. We admit all relevant evidence. The goodness or badness of it goes only
to weight, and not to admissibility.

However, the counsel of prudence mentioned by Halsbury accords with the principle stated by McCormick's
Handbook of the Law of Evidence, 2nd ed. (1972), p. 571:

If the original document has been destroyed by the person who offers evidence of its contents, the evidence
is not admissible unless, by showing that the destruction was accidental or was done in good faith, without
intention to prevent its use as evidence, he rebuts to the satisfaction of the trial judge, any inference of fraud.

The same principle should apply to tape recordings.

The court then went on to find that the Crown had met its onus in this case and that the trial judge had been correct in
admitting the "re-recordings" in evidence. The above-noted excerpt was subsequently adopted by the Supreme Court of
Canada in R. v. Cotroni (1979), (sub nom. R. v. Papalia) 45 C.C.C. (2d) 1.

93      Many authors point out that, while the best evidence rule served to express an important fundamental principle
upon which many of the earlier rules of evidence were based, it is of little practical application today. For example, the
following is stated in Phipson on Evidence, 14th ed. (1990), p.117:

The maxim that "The best evidence must be given of which the nature of the case permits," has often been regarded as
expressing the great fundamental principle upon which the law of evidence depends. Although, however, it played a
conspicuous part in the early history of the subject the maxim at the present day affords but little practical guidance.
Indeed the Division Court [in Kajala v. Noble (1982) 75 Cr. App. R. 149] has described it as having gone by the
board long ago.

Professor Ronald Delisle, in Evidence, Principles and Problems, 4th ed. (1996), discussed the impact of the best evidence
rule in the context of documentary evidence as follows, at p.260:

In contrast to the above rules which facilitate the proof of a document there is a rule which requires that, when the
terms of a document are material, proof of the terms of the document must be by production of the original. [...]
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Some text-writers in the nineteenth century spoke of a wider best evidence rule applicable to all forms of evidence
which required the best evidence that could be given and also allowed the best evidence that could be given. Thayer
described this as "an old principle which had served a useful purpose for the century while rules of evidence had been
forming and [...] was no longer fit to serve any purpose as a working rule of exclusion." Restricting the rule's use to
documents, perhaps jettisoning its use completely in favour of the name "documentary originals rule," would bring
needed clarity. As opposed to a general rule of exclusion for the other forms of real evidence, we would have then
simply the application of common sense that the failure to produce the best evidence available to the proponent
might yield a distrust for the evidence that was produced.

94      In any case where intercepted communications have been taped, whatever the language of the communications,
the tapes constitute the best evidence since they are the closest thing to the particular fact which the party is seeking to
prove. As stated earlier, the objective ought to be to produce the best that the nature of the case will allow. Hence the
tapes should be produced and filed in evidence (when of course otherwise admissible) whether the communications are
in one of the two officiai languages or in any other language because the tapes will generally constitute the best evidence
available. This should be viewed simply as a proposition of common sense rather than any strict application of a rule
of evidence.

95      The extent to which other secondary evidence should be ruled inadmissible where the best evidence is not produced (in
accordance with the principles enunciated in Swartz) is not an issue on this appeal. In this case, the tapes were produced
and filed in evidence. It may well be that, in light of new developments in the law of evidence which tend to favour greater
admissibility of relevant evidence, the unavailability of the tapes may be regarded as a matter going to the weight of the
secondary evidence as opposed to its admissibility. This issue does not arise in this case. However, it should be made
clear that the production of the best evidence, usually in the form of tapes, does not serve to exclude additional secondary
evidence. Secondary evidence will still be admissible to the extent that it remains relevant. Some secondary evidence will
be inadmissible, not because it is secondary in nature, but because it is irrelevant. It may become redundant in light of
the best evidence adduced together with other secondary evidence.

96          Secondary evidence in some form or another will almost invariably be necessary to assist the trier of fact in
understanding the primary evidence and its full impact even in cases where the communications are held in a language
understood by the triers of fact. For example, evidence of voice identification is quite commonly introduced to assist the
trier of fact in identifying the parties to the communication. As well, the quality of the tape is often such that a transcript,
which has been prepared by a person who has repeatedly listened to the tape, may provide useful assistance to the trier
of fact who is attempting to decipher the message upon hearing the communication for the first time.

97      Secondary opinion evidence may also be introduced to assist in the interpretation of a particular code used by
the parties to the communications and known only to persons with some expertise in the subject-matter. Where the
communications are in a foreign language, secondary opinion evidence in the form of a translation becomes essential for
the effective presentation of the evidence. Again, the nature of the secondary opinion evidence and the extent to which
it be admissible to assist the triers of fact will depend on the circumstances of each particular case.

98      In this case, it is quite clear, and uncontested, that both the tapes and the transcripts were properly introduced
into evidence.

99      The admissibility of the best (or primary) evidence and of the secondary evidence is a separate issue from the use
which will be made of it during the course of the trial. The latter is a matter of discretion for the trial judge and will
depend on the evidential value of the evidence in question. As stated in Rowbotham, where the communications are in
an official language the tapes should be played before the jury during the course of the trial and left with them during
their deliberations with the necessary equipment to play them.

100      Where the communications are held in a language foreign to the triers of fact, the tapes still constitute the best
evidence and should be produced and filed in evidence. To the extent that the tapes may still have evidential value, they
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should also be played for the jury. Even though the language may not be understood by the triers of fact, hearing the
tapes may still be useful in assessing the tone used, in testing the accuracy of the transcripts or translations, in presenting
voice identification evidence etc. Whether or not the tapes of communications in a foreign language will be played for
the jury during the course of the trial and, if so, to what extent, is a matter of discretion for the trial judge. It is also a
matter of discretion whether the tapes of the foreign communications should be left with the jury during its deliberations.
This discretion, of course, must be exercised judicially with consideration given to the position taken by both Crown
and defence on this issue.

101      Where the communications are in a foreign language, secondary opinion evidence in the form of a translation will
be essential to the trier of fact. It may be introduced directly by viva voce testimony or by way of a transcript introduced
by appropriate viva voce evidence or by admission. In cases where the translation takes the form of a transcript, the
transcript should be filed into evidence. The extent to which the transcript should also be read during the course of the
trial and/or left with the jury during its deliberations depends on the particular circumstances of the case. The trial judge
should always consult both Crown and defence in the determination of this matter and ensure that each party has an
opportunity to fully and adequately present its case. In many cases, one would expect that the most effective manner
of presenting evidence of communications in a foreign language would be through the reading of the transcript of the
translation. However, there is no rule of evidence requiring that a transcript, once filed into evidence, must also be read.
Again it a matter of discretion for the trial judge.

102      In this case, the tapes were made available to the appellant and his counsel long before the trial and counsel for
the appellant has conceded that his client has listened to them. The tapes were then presented as evidence and filed as
exhibits. Counsel were at full liberty to play any part of the tapes they believed was necessary to clarify any disputed
point and indeed parts of the tapes were played for the jury during the course of the trial. There is no evidence that the
tapes were not played to the fullest of their evidential value in the context of this trial. The reasons advanced by defence
counsel at trial in support of his request that the tapes be played in court were unconvincing. The playing by rote of
many hours of tapes in a foreign language not understood by the triers of fact, as suggested by defence counsel at trial,
would have amounted to a totally meaningless exercise for the triers of fact and would not have contributed in any way
to the presentation of a full answer and defence. The tapes were also made available to the jury during its deliberations
together with the necessary equipment for their playing and appropriate instructions from the trial judge.

103      In my view, the trial judge appropriately exercised his discretion as to the use which should be made of the tapes in
the context of this trial. Indeed, the appellant is no longer arguing on this appeal, as he did at trial, that the tapes should
have been played. The complaint now pertains to the failure to read the entire transcripts in open court.

104      It is very difficult for the appellant to argue that the trial judge improperly exercised his discretion in failing to
have the entire transcripts read in to the record when this position was not advanced by him at trial. As noted earlier, it
is Crown counsel who had initially requested that the transcripts be read into the record. When defence counsel at trial
was asked by the trial judge whether he wanted the tapes played, the transcripts read in or both, he clearly indicated
that it was the tapes that he wanted played. Then, as set out earlier, defence counsel asked that the issue be deferred
and he appeared content to carry on without the tapes being played or the transcripts read. In the end result, most of
the transcripts introduced by the Crown, and many introduced by the defence were in fact read during the course of the
presentation of the evidence and were again read extensively during the course of both counsel's addresses.

105      In all the circumstances, I find no merit in the appellant's contention that he was "denied a coherent and complete
presentation of the case against him" as contended. I am not satisfied that the trial judge improperly exercised his
discretion with respect to the use which should be made of the transcripts at trial.

106       The next question raised is whether the failure to read the whole of the transcripts in open court in any way
transgressed the accused's right to be present during the whole of his trial and his corollary right to understand the
proceedings.
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2. Accused's right to be present throughout his trial

107      Section 650 of the Criminal Code provides that, subject to certain specified exceptions, "an accused other than a
corporation shall be present in court during the whole of the accused's trial." The rationale behind this requirement was
succinctly set out by Martin J.A. in R. v. Hertrich (1982), 67 C.C.C. (2d) 510 (Ont. C.A.) at 537 as follows:

The essential reason the accused is entitled to be present at his trial is that he may hear the case made out against
him and, having heard it, have the opportunity of answering it: R. v. Lee Kun (1915), 11 Cr. App. R. 293. The right
of the accused to be present at his trial, however, also gives effect to another principle. Fairness and openness are
fundamental values in our criminal justice system. The presence of the accused at all stages of his trial affords him
the opportunity of acquiring first-hand knowledge of the proceedings leading to the eventual result of the trial.
The denial of that opportunity to an accused may well leave him with a justifiable sense of injustice. Indeed, in my
view, an examination of the Canadian decisions shows that the latter principle is, in fact, the implicit and overriding
principle underlying those decisions.

108      The case law is clear that an accused does not need to demonstrate any actual prejudice flowing from his or her
exclusion from the trial in the sense that he or she was impeded in his or her ability to make full answer and defence. It is
enough that an accused was excluded from a part of the trial which affected his or her vital interests in order to constitute
a violation of the right to be present under s.650 of the Criminal Code: [see Tran. supra: R. v. Meunier (1965), 48 C.R.
14 (Que. C.A.). aff'd [1966] S.C.R. 399; R. v. Reale (1973), 13 C.C.C. (2d) 345, aff'd [1975] 2 S.C.R. 624; Hertrich, supra;
and R. v. Grimba (1980), 56 C.C.C. (2d) 570 (Ont. C.A.) ].

109      It is also well established that more than mere physical presence at a trial is required to satisfy this provision.
Of particular relevance to this appeal is an accused's corollary right to understand the language of the proceedings. The
case law has long recognized that an accused has the right to be "present" in the sense of being able to understand the
language of the proceedings: see R. v. Tran, [1994] 2 S.C.R. 951 for a review of the relevant jurisprudence. The right to
an interpreter is now constitutionally entrenched in s. 14 of the Charter:

A party or witness in any proceedings who does not understand or speak the language in which the proceedings are
conducted or who is deaf has the right to the assistance of an interpreter.

Section 14 was raised for the first time before the Supreme Court of Canada in R. v. Tran. The Court made the following
general comment with respect to an accused's right to the assistance of an interpreter at p.975:

It is clear that the right to the assistance of an interpreter of an accused who cannot communicate or be understood
for language reasons is based on the fundamental notion that no person should be subject to a Kafkaesque trial
which may result in loss of liberty. An accused has the right to know in full detail, and contemporaneously, what is
taking place in the proceedings which will decide his or her fate. This is basic fairness. Even if a trial is objectively
a model of fairness, if an accused operating under a language handicap is not given full and contemporaneous
interpretation of the proceedings, he or she will not be able to assess this for him or herself. The very legitimacy
of the justice system in the eyes of those who are subject to it is dependent on their being able to comprehend and
communicate in the language in which the proceedings are taking place.

The appellant has not alleged any violation of his Charter rights. He founds his argument on his statutory right to be
present at this trial.

110          I find no merit to the appellant's first contention that, since the whole transcripts were not read to the jury,
the presentation of the Crown's case largely occurred in his absence in breach of his right to be present at his trial. The
evidence of the intercepted communications was properly introduced, in accordance with the law, during the course of
the proceedings and the accused was present throughout these proceedings. He also had the benefit of an interpreter

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1982170500&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915046035&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965069248&pubNum=0005152&originatingDoc=I10b717cb594d63f0e0440003ba0d6c6d&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965069248&pubNum=0005152&originatingDoc=I10b717cb594d63f0e0440003ba0d6c6d&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966075931&pubNum=0005156&originatingDoc=I10b717cb594d63f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1973142046&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1974146337&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1980158653&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994396780&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
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throughout the course of the proceedings and there is no evidence that there was any language difficulty with respect
to anything that took place in the courtroom.

111          The appellant's last argument, which is also related to his right to understand the proceedings, causes more
concern. In his factum, he states that since he "spoke no English and could not read the transcripts himself, he never
heard the evidence against him involving calls to which he was not a party" (emphasis added). It is undisputed that the
tapes have been available to the appellant since long before the trial and it was conceded at the hearing of the appeal that
he had listened to them. However, counsel for the appellant argues rather that, since the English transcripts were not read
out in their entirety during the course of the trial and translated back to the appellant in Farsi by the court interpreter
in open court, the appellant never heard the evidence against him which was relied upon by the jury to convict him.

112      There is no doubt that the right to understand the language of the proceedings with its attendant right to an
interpreter includes the right to understand the language of any written material which forms part of the proceedings
and this, depending on the circumstances, may well include the right to obtain a translation of the written material.
Otherwise, the right of an accused may be hollow indeed. One need only think for example of a fraud case where the bulk
of the evidence would consist of documentary evidence in a language foreign to an accused. If this evidence were not
translated for the accused, he or she would not be able to understand the proceedings. In such a situation, it could well
be said that a good part of the proceedings took place in his or her absence within the meaning of s.650 of the Criminal
Code. The appellant urges this court to arrive at the same conclusion in this case. Counsel for the appellant argues that
although his client heard the tapes in the Farsi language and in this sense was able to understand the evidence, for all
intents and purposes the "evidence" for the jury was not the tapes but the transcripts. It was therefore incumbent upon
the trial judge to have those transcripts read in court and translated back into the Farsi language for the appellant during
the course of the trial.

113      In the particular circumstances of this case, the appellant's complaint boils down to a question of translation. In
my view, his contention that he was not afforded the opportunity to "hear" or understand the evidence as introduced
through the transcripts in the English language, when considered in the light of what transpired at trial, is not credible.
The following circumstances are of particular relevance.

114      It is clear that the appellant's trial counsel was aware of the importance of giving the appellant an opportunity
to hear the tapes and compare them with the translation provided by the Crown since this matter was discussed earlier
in the trial between counsel and the trial judge prior to the introduction of the evidence (volume 5 pp.999-1001 ). It is
therefore noteworthy that one week later, when the time came to introduce the evidence, trial counsel did not raise this
issue but requested rather that the tapes in the Farsi language be played in court. Of course, the playing of the tapes
as requested would not have assisted the appellant in understanding the English transcripts. No issue was raised as to
the appellant's understanding of the English transcripts. Indeed, counsel at trial indicated that he was ready to cross-
examine as to the accuracy of the transcripts and asked that the issue of playing the tapes (or reading the transcripts,
as was requested by the Crown) be deferred.

115      The accuracy of the English translation was fully canvassed during the course of the trial and no issue is raised in
this respect. There is no issue raised as to the presence of the court interpreter during the course of the entire proceedings
or as to the quality of the interpretation. No allegation of the appellant's Charter rights in this respect has been raised.
One can only conclude, in the circumstances of this case, that the appellant was provided with an appropriate translation
of the English transcripts in his language, in the form of the actual tapes in the Farsi language.

D. Conclusion

116      Consequently I would not give effect to this ground of appeal. In the result, I would dismiss the appeal from
conviction.

IV. Appeal as to Sentence
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117           The appellant raises disparity as the basis for appealing his sentence. He argues that the trial judge erred
in sentencing the appellant to the same term of imprisonment, 8 years, as that imposed on his co-accused given the
appellant's 15 months spent in pre-trial custody as compared to the co-accused's 4 months.

118      In my view, the appellant has failed to show any error by the trial judge. The sentence was a fit one. I would
therefore dismiss the appeal as to sentence as without merit.

Appeal dismissed.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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SUPERIOR COURT OF JUSTICE - ONTARIO 

RE: SANA’A AL MASRI, Plaintiff 

AND: 

CHRISTINE BABERAKUBONA, Defendant  

BEFORE: Master LouAnn M. Pope 

COUNSEL: Allen Blemmings, for the Plaintiff  

Leslie Albert, for the Defendant  

HEARD: October 5, 2009 

REASONS FOR DECISION 
 

[1] The defendant seeks an order for security for costs against the plaintiff pursuant to Rule 
56.01(1)(a).  At the time this motion was heard, the plaintiff resided in Kuwait.  There 
appears to be no dispute that the plaintiff resides in Kuwait permanently notwithstanding 
that she resided in Windsor, Ontario at the time of the accident in question. 

[2] In January 2004 the plaintiff was injured in a motor vehicle accident that occurred in 
Windsor, Ontario.  She alleges that the accident was caused by the defendant’s failure to 
stop at a posted stop sign.  She claims to have sustained serious and permanent personal 
injuries as a result of the accident including injuries to her neck, back, legs, hands that 
require ongoing medical treatment.  She also claims economic losses including past and 
future lost income and losses as a result of her inability to perform household chores. 

[3] Although this action was commenced in December 2006, it has not proceeded to 
discoveries.  The plaintiff permitted a waiver of defence that was ultimately delivered on 
January 8, 2008.  Plaintiff’s counsel cancelled discoveries scheduled for May 15, 2008 
because the plaintiff had not returned to Canada.  At the time of this motion, discoveries 
had not been rescheduled.  In fact, plaintiff’s counsel was unable to locate his client for 
an extended period of time; however, he finally made contact with her in or about      
June 2009.  
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The Plaintiff’s Evidence 

[4] The plaintiff filed the affidavit of David Wylupek in response to this motion.  Mr. 
Wylupek is a partner with the firm Katzman, Wylupek LLP who are solicitors of record 
for the plaintiff; however, Patrick Sonoski, a lawyer with that firm, has represented the 
plaintiff since the commencement of the action.  Mr. Wylupek swore to the facts set out 
in his affidavit based on his information and belief; namely, information from the 
plaintiff and Patrick Sonoski.   

[5] The liability-related evidence is limited to the allegations in the statement of claim and 
the police report.  While the plaintiff produced a medical report and medical records to 
the defendant, those documents did not form part of the evidence on this motion.   

[6] The majority of the evidence relates to the plaintiff’s financial situation set out in 
paragraphs 14 through 24 of the affidavit. When the plaintiff lived in Canada, her sole 
means of support was derived from welfare.  In September 2009 when Mr. Wylupek 
swore his affidavit, the plaintiff’s source of income was derived solely from her 
husband’s income, which was $5,000 per month.  She had two bank accounts at RBC 
Royal Bank and CIBC with balances of approximately $400 and $100 respectively.  A 
computer-generated statement of the RBC Royal Bank “savings” account shows a loan 
payment made on September 23, 2009 of $400.  On September 18, 2009 the statement 
shows a deposit made to the account of $376.32 from “Fed-Prov/Terr-Canada.” The 
computer-generated statement of the CIBC “chequing” account shows a balance on    
July 31, 2009 of $156.81 and a balance on August 31, 2009 of $155.56 after deduction of 
a service charge of $1.25. 

[7] The plaintiff has five children who are all dependent.  Her monthly expenses consist of 
$800 for rent, plus utilities, food, clothing, car lease and insurance.  The plaintiff’s 
husband is required to pay tuition for her son at Gulf University of $20,000 per year and 
tuition for her younger son of $5,000 per year.  She has a RBC Royal Bank credit line 
that has a limit of $10,000 and as of September 23, 2009 she owed $6,037.91.  A 
computer-generated printout of the line of credit shows three payments made to reduce 
the balance between August 10, 2009 and September 23, 2009 that totals $1,600.00.  In 
comparing the RBC Royal Bank savings account statement with the credit line statement, 
it appears that the $400 payment to the credit line on September 23, 2009 came from the 
savings account that same day as the descriptive entry numbers match. 

[8] Neither the plaintiff nor her husband owns any property in Canada or Kuwait.  They do 
not have the resources or the ability to borrow money to pay security for costs and if 
ordered to pay security for costs, she will not be able to continue her claim in this action.  
Further, it is Mr. Wylupek’s evidence based on Patrick Sonoski’s belief having reviewed 
the police report and medical evidence that the plaintiff has a meritorious claim. 

The Law 
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Rule 56.01(1)(a) 

[9] This motion is brought pursuant to Rule 56.01(1)(a) which reads as follows: 

56.01(1)  The court, on motion by the defendant or respondent in a 
proceeding, may make such order for security for costs as is just where it 
appears that, 

  (a)  the plaintiff or applicant is ordinarily resident outside Ontario; 

[10] It is undisputed that the plaintiff ordinarily resides outside of Ontario. 

[11] The rule is discretionary such that a court may order security for costs where a plaintiff 
ordinarily resides outside of Ontario.  The plaintiff bears the burden of showing good 
reason why the order should not be made.  For example, she must show that it is 
unnecessary for an order to be made because she has sufficient assets in a reciprocating 
jurisdiction to satisfy any costs order against her.  Conversely, she must prove that she is 
impecunious and special circumstances exist that make it just that no security or nominal 
security be ordered.  I will now consider the relevant factors on this issue. 

Merits of the Action 

[12] The plaintiff must adduce evidence as to whether she is likely to succeed in the action.  
This action arose as a result of a motor vehicle accident that occurred on January 11, 
2005.  In order to recover damages for pain and suffering, the plaintiff must satisfy what 
is commonly referred to as the “verbal threshold” pursuant to the provisions of section 
267.5(5) of the Insurance Act, R.S.O. 1990, s. I.8, as amended; that is, that she sustained 
a permanent serious disfigurement or permanent serious impairment of an important 
physical, mental or psychological function as a result of the accident.  In her action the 
plaintiff also claimed damages for economic loss, which courts have held are not subject 
to the verbal threshold.  As such, even if she cannot prove that her injuries meet the 
verbal threshold, she may still be entitled to damages for economic loss.   

[13] It is likely that liability for the accident will not be in issue.  Upon review of the motor 
vehicle accident report, the defendant failed to stop at a posted stop sign and collided 
with the plaintiff’s vehicle.  However, there is no evidence of a formal admission of 
liability by the defendant. 

[14] The plaintiff claims to have sustained injuries to her neck, back, legs and hands in the 
accident.  Although she delivered a medical report and medical records to the defendant 
in September 2008, those documents do not form part of evidence on this motion.  
Therefore, there is no basis for this court to be able to assess the plaintiff’s likelihood of 
success for damages in this action. 

Best Evidence Rule 
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[15] The defendant submits that the plaintiff failed to put forth her best evidence on this 
motion.  Mr. Wylupek is not the solicitor for the plaintiff.  He is one of the lawyers in the 
offices of Katzman Wylupek LLP.  Mr. Sonoski of that office has represented the 
plaintiff since the action was commenced.  As such, it is submitted that based on the best 
evidence rule, the plaintiff should have filed an affidavit of the plaintiff rather than a 
lawyer who has no direct knowledge of the circumstances of the plaintiff.  It is further 
argued that the affidavit contains hearsay evidence and it lacks preciseness and important 
facts.  Lastly, it is submitted that given the best evidence rule and the fact that it is a 
contentious issue as to whether the plaintiff will be able to continue her claim in this 
action if security for costs is ordered, a blanket statement made by Mr. Wylupek on this 
issue is simply not enough in these circumstances.  The defendant references paragraph 
24 of Mr. Wylupek’s affidavit wherein he states that the plaintiff will not be able to 
continue her claim for injuries suffered in the accident should an order be made.   

[16] The defendant relies on the case of Wiley, Lowe & Co. v. Gould, [1958] O.W.N. p. 316 
(H.C.J.), where the Court of Appeal upheld the lower court’s decision to refuse to admit 
affidavits filed in support of the motion to set aside an ex parte order for substituted 
service of a writ of summons on Reva Gould, wife of the co-defendant.  The court found 
that the affidavits, which were made by solicitors and one by a student, contained 
“hearsay upon hearsay” evidence.  The defendants gave no reason for not filing an 
affidavit by the defendant.  The lower court refused to admit the evidence on the principle 
that it was discretionary under the Rules of Civil Procedure to receive affidavits on 
information and belief and that this was a case where the best evidence rule should be 
insisted on.   

[17] The defendant also relies on the case of Re Becker, [1986] O.J. No. 2980 (Surr.Ct.) where 
that court struck out portions of an affidavit filed on an application based on its finding 
that the impugned paragraphs were contentious within the meaning of rule 39.01(5) and 
therefore could not be deposed to on the basis of information and belief as it was tendered 
for the truth of the memorandum.   

[18] While the defendant is not seeking to strike out the Affidavit of Mr. Wylupek, it is 
submitted that given the lack of evidence proffered by the plaintiff, the evidence filed is 
insufficient to meet the plaintiff’s burden after a prima facie case for security for costs is 
made out.   

Conclusion 

[19] The plaintiff claims that she is impecunious.  This is one of the factors to be considered 
by the court when exercising its discretion.  It is a significant factor because courts are 
always concerned about a plaintiff’s financial ability to proceed with the action should 
security for costs be ordered.  For that reason, a plaintiff must do more than simply 
adduce some evidence.  The evidence should come from the plaintiff herself as she has 
the best knowledge of her financial circumstances.  It is established law on motions for 
security for costs that where a plaintiff uses impecuniosity as a shield against a costs 
order, details and convincing proof of impecuniosity must be presented.  I am guided by 
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the decision of Quinn J. in Morton et al. v. Canada (Attorney General), [2005] O.J. No. 
948 (S.C.J.), para. 32, where he held the following: 

In motions of this nature, the financial evidence of plaintiffs must be set 
out with robust particularity.  There should be no unanswered material 
questions, as is the case here.  It is worth remembering that the financial 
status of the plaintiffs is known only to them.  As I mentioned earlier, they 
bear the burden of proving the effect upon them of an order for security 
for costs.  They failed to discharge that burden.  Full financial disclosure is 
required and should include the following:  the amount and source of all 
income; a description of all assets (including values); a list of all liabilities 
and other significant expenses; an indication of the extent of the ability of 
the plaintiffs to borrow funds; and, details of any assets disposed of or 
encumbered since the cause of action arose.  

[20] If a plaintiff fails to demonstrate impecuniosity, the court may consider the merits of the 
plaintiff’s case if an order for security for costs would have the effect of depriving the 
plaintiff of a bona fide cause of action.  (See Ren v. Weisdorf, [2009] O.J. No. 1850 
(S.C.J.), paras. 17-19.) 

[21] I have come to the conclusion that the plaintiff has not provided satisfactory evidence of 
impecuniosity.  I considered the following factors in reaching my decision: 

(a) The plaintiff did not submit her own affidavit and there was no reason given for 
not doing so.   

(b) The financial evidence is vague and it lacks particularity.  There is no evidence or 
a lack of evidence regarding the following: 

(i) source of all income including the plaintiff’s husband’s income including 
income tax returns filed in Canada and Kuwait for both the plaintiff and 
her husband.  The plaintiff offers no explanation for the deposit of $376.32 
on September 18, 2009 from “Fed-Prov/Terr-Canada.”  Similarly, there is 
no explanation for the source of three payments on the credit line of 
$1,600 between August 10, 2009 and September 23, 2009.  A court cannot 
be left to speculate as to the source of these funds; 

(ii) whether her husband’s stated income of $5,000 monthly and the expenses 
for their sons’ tuition is in Canadian or Kuwait currency; 

(iii) bank accounts or investments, owned solely or jointly, in Kuwait; 

(iv) substantiation for qualifying for a $10,000 credit line in Canada when she 
was on welfare; 

(v) explanation why the plaintiff could not use the credit available on her 
credit line to satisfy all or part of a security for costs order; 
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(vi) the extent of her ability to borrow money and an explanation for an 
inability to borrow money.  Her evidence is that “. . . neither she nor her 
family has the resources to post security for costs or does she have the 
ability to borrow money to post security for costs.”    The veracity of her 
evidence is in issue given her ability to obtain and make substantial 
payments on a credit line in Canada; 

(vii) full particulars of her two sons for whom tuition is paid including their 
ages, names of educational institutions where both children attend, dates 
of attendance and documentary proof of payment of the expenses; 

(viii) full particulars and amounts of all expenses. 

[22] As such, I find that the plaintiff has not met her burden of proving impecuniosity; 
therefore, she has no defence against the order for security for costs. 

[23] However, if a plaintiff fails to satisfy the burden of establishing impecuniosity, a court 
may consider the merits of the plaintiff’s action and the likelihood of a cost order being 
made against the plaintiff after trial.  In doing so, a court will be concerned whether an 
order for security for costs would prevent the plaintiff from continuing her action.   For 
the reasons set out above, I am unable to make any finding regarding the strength of the 
plaintiff’s case given the lack of evidence and the early stage of this action.  
Examinations for discovery have not taken place.  Therefore, even if the plaintiff’s 
medical report and medical records were tendered as evidence on this motion, it is too 
early in the case to assess its strengths and weaknesses.  As such, I find that either party 
may succeed at trial.  This is a neutral result. 

[24] Therefore, as the plaintiff has not established impecuniosity, I order that the plaintiff pay 
security for costs. 

[25] I must now determine the amount of the security to be paid.  Defendant’s counsel filed a 
Bill of Costs for the entire action, including the costs of this motion, for fees and 
disbursements that totals approximately $42,000.  The Bill of Costs does not state 
whether the fees are based on a substantial indemnity rate.  The plaintiff challenged the 
reasonableness of several entries on the Bill of Costs as being excessive.   

[26] Rule 56.04 provides that the court with wide discretion in determining the amount and 
form of security and the time for paying: 

56.04 The amount and form of security and the time for paying into court 
or otherwise giving the required security shall be determined by the court. 

[27] Where an action is at an early stage, a court may make a pay-as-you-go order. Quinn J. in 
Morton held that: 

Despite the generous discretion available, where the need for security for costs 
is made out, the court, absent exceptional circumstances, should order security 
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in the amount of the actual anticipated costs and not become weak-kneed at 
that prospect.  This is not to say, however, that the full anticipated costs of the 
entire action must be ordered.  Where an action is in its procedural infancy, 
with examinations for discovery yet to be scheduled, a pay-as-you-go order is 
usually the most appropriate one and I find that to be so here. 

[28] In my view, this is an appropriate case for such an order.  Therefore, the plaintiff shall 
pay into court the amount of $26,000, as follows: 

(a) $7,000 by May 1, 2010.  This represents the defendant’s costs on a partial 
indemnity scale up to and including examinations for discovery of both parties 
and the completion of mediation.  This amount does not include the costs of this 
motion, which I will consider separately.   

(b) $3,000 after completion of mediation; and 

(c) $16,000 after completion of the pre-trial conference. 

Costs of the Motion 

[29] The defendant was successful on this motion therefore she is entitled to her costs.  Based 
on the Costs Outline, the defendant seeks costs of $3,403.50, which includes fees based 
on a substantial indemnity scale and disbursements.  This amount does not include GST 
or the cost of photocopies.  The Costs Outline is incomplete in that it contains no 
submissions to substantiate an award of costs on a substantial indemnity basis.  In any 
event, I am not satisfied that this is an appropriate case to award substantial indemnity 
costs.   

[30] Therefore, the plaintiff shall pay the defendant her costs of this motion based on a partial 
indemnity scale of $2,350.00, which includes GST and disbursements, payable by   
March 1, 2010.   

 

“original signed by Master Pope” 

 
Master LouAnn M. Pope 

 
Date:   January 25, 2010 
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SHIVA POURSINA (Applicant) v. FARAMARZ EFTEKHARI
MANESH and FARZAD EFTEKHARI-MANESH (Respondents)

T. Ray J.

Judgment: May 11, 2009
Docket: 07-FL-2443

Counsel: Terry Drummond for Applicant
No one for Respondent, Faramarz Eftekhari Manesh
Douglas Menzies for Respondent, Farzad Eftekhari-Manesh

Subject: Civil Practice and Procedure; Family
Related Abridgment Classifications
Civil practice and procedure
XXII Judgments and orders

XXII.17 Setting aside
XXII.17.b Grounds for setting aside

XXII.17.b.iii Irregularity
XXII.17.b.iii.B Insufficient notice or service

Headnote
Civil practice and procedure --- Judgments and orders — Setting aside — Grounds for setting aside —
Irregularity — Insufficient notice or service
Table of Authorities
Rules considered:
Family Law Rules, O. Reg. 114/99

R. 15 — considered

R. 24 — referred to
Rules of Civil Procedure, R.R.O. 1990, Reg. 194

Generally — referred to

R. 37.14 — considered

T. Ray J.:

1      This is a motion by the Respondent Farzad Eftekhari-Manesh who, in his Notice of Motion dated
January 13, 2009, inter alia, seeks an order staying the Order of Justice McLean of December 18, 2007 and
the Order of Justice Metivier of December 17, 2008 as they affect the Moving Party's rights. No grounds are
set forth in the Notice of Motion. There are two volumes (4 and 5) of the Continuing Record apparently
devoted to this motion (and cross-motion).

2      In oral argument the Moving Party ("Farzad") relies upon Rule 37.14 of the Rules of Civil Procedure,
R.R.O. 1990, Reg. 194, since he says that he knew nothing of the motion before Justice McLean. He
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contends that Rule 15, Family Law Rules, O. Reg. 114/99 applies by analogy, that he has moved without
undue delay and that he has a good defence on the merits.

3      Rule 37.14 of the Rules of Civil Procedure permits a party "or other person who is affected by an order
obtained on motion without notice" to "move to set aside or vary that order" providing the notice of motion
is served forthwith after the order comes to the person's attention and names the first available hearing date
that is at least three days after service of the notice of motion.

4           Justice McLean's Order of December 18, 2007 added Farzad as a party to this motion and while
the majority of the relief in the Order was obtained against Faramarz Eftekhari Manesh (Farzad's brother
and husband of the Applicant), Farzad's interests were affected by a finding that Farzad had been unjustly
enriched by the transfer at less than fair market value of certain property between him and his brother, that
the transaction was thereby set aside, and further enabled a charge or mortgage in favour of the Applicant
to be registered against Farzad's property. It was concluded that the transfer was fraudulent and was an
attempt to put Faramarz's assets beyond the reach of the Applicant Poursina.

5      The Order erroneously recited that the motion was without notice (ex parte). That was corrected by the
Order of Justice Metivier dated December 17, 2008 since the Order of Justice Mackinnon dated December
10, 2007 had ordered service of the motion material by substitutional service.

6      The Moving Party, Farzad, does not take the position that Justice Mackinnon's Order for substitutional
service was in error. He says simply that a careful reading of Justice Mackinnon's Order makes it clear
that it does not provide for service upon Farzad substitutionally, but provides for service upon his brother
Faramarz by serving Farzad. Farzad says he knew nothing of this motion, knew nothing of Justice
Mackinnon's Order even though an Affidavit of Service from a process server stated that Farzad was served
on September 28, 2007 and that Farzad not only identified himself as Faramarz's brother, but also that he
had a Power of Attorney for Faramarz. Both statements were true.

7      On September 30, 2007 Farzad told Faramarz about the documents. This event is important because
while Farzad acknowledges that his brother was resisting child support payments to the Applicant and was
resisting financial disclosure, that he and his brother seldom discussed the matter between them and that
the knowledge of Faramarz should not be deemed to be his knowledge, nor vice versa.

8      At the time that Justice Mackinnon made her Order for substitutional service, it was believed that
Faramarz was away from the Dynes Road condominium where he lived and that his brother Farzad was
there. Farzad's position is that both he and Faramarz were in Iran looking after their ill mother and that
a tenant was the only person there. Farzad's position is that the tenant had been instructed not to open
any documents that were addressed to either of them. The tenant recites that a process server came to the
door attempting to serve both Faramarz and Farzad and that the tenant told him "they are both out of
the country". He deposed that sometime in December 2007 three envelopes stapled together addressed to
Farzad and Faramarz were in the mailbox, that he sent them both an email telling them that mail had
arrived. Faramarz collected the envelope when he returned to the condominium in March of 2008 and told
the tenant where he could send the rent for Farzad.

9      The Affidavits of Farzad concede at length that he and his brother were frequently in contact, that
he had a Power of Attorney of his brother, yet denies that he knew anything of the contents of the letters
that Faramarz had picked up in March of 2008. Faramarz would have known when he opened the mail in
March of 2008 of the motion and affidavit material before Justice Mackinnon, as well as the motion before
Justice McLean. I find it most improbable that Farzad would not have been informed by Faramarz since
it affected the property transaction between them.
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10      This inference is reinforced by a Notice of Motion dated November 28, 2008 which Farzad says he
knew nothing about. The motion sought to set aside Justice McLean's Order of December 18, 2007 on the
basis that Faramarz knew nothing about the Order, and "seeking to remove Farzad as a party".

11      Furthermore, a December 4, 2008 letter from a solicitor to the Applicant's solicitor included various
proposals to resolve the dispute and said "Faramarz and Farzad will consent to a charge". Both the Notice
of Motion and the letter of December 4, 2008 suggest that the author of the document had instructions from
Farzad. Farzad denies that. There is no evidence from the solicitor on this point.

12          The motion came on before Justice Metivier December 17, 2008. She refused to set aside Justice
McLean's Order.

13         While there is nothing in the Continuing Record, I was advised by counsel during argument that
Faramarz has since appealed Justice McLean's Order to the Ontario Court of Appeal, and that other appeals
have been launched as well.

14      Farzad's counsel purports to know nothing of these appeals and persists in asserting that his client
knew nothing until early January 2009 when this motion was launched. The Applicant Poursina says that
this motion is simply a continuation of the proceedings launched by his brother and which are intended
to distract and preoccupy her from asserting her claims for child support and property arising out of the
separation between the Applicant Poursina and Faramarz.

15      I interpret Justice Mackinnon's Order of December 10, 2007 as correctly ordering that the proceedings
be served on Farzad as a party affected by the proceeding. Since it was a motion to set aside a conveyance
between the two brothers as a fraudulent conveyance, there can be no doubt that Farzad was a person likely
to be affected by the Order.

16      Justice McLean's Order added Farzad as a party. I do not accept that Farzad knew nothing of Justice
McLean's Order.

17      In argument, Farzad's counsel went into some detail attacking the basis of Justice McLean's Order on
its merits under the guise of saying that he was required to show a good defence on the merits once he had
established that Justice McLean's Order was made without notice and once he had satisfactorily explained
the delay in bringing the motion.

18      On the Affidavit evidence, I cannot find that Justice McLean's Order of December 18, 2007 was made
"ex parte or without notice" as provided in Rule 37.14, since it had been served in accordance with Justice
Mackinnon's Order for substitutional service December 10, 2007. Rule 37.14 is therefore not the basis upon
which this motion can reliably rest.

19      If I am wrong in concluding that Farzad was served properly in accordance with the Rules of Civil
Procedure, I find that there has been unexplained and undue delay in bringing this motion. He could easily
have joined in the motion before Justice Metivier December 17, 2008. It challenges one's common sense for
him to assert that his brother had launched proceedings to set aside the Order of Justice McLean in which
he found there had been a fraudulent conveyance, and that he, Farzad, knew nothing about it - but then
mysteriously, a very few weeks later, launched a motion for the same relief.

20      Farzad may well have an arguable case. For the purpose of this motion I am taking it that Farzad
had an arguable defence to the finding of a fraudulent conveyance and the setting aside of the transaction
between him and his brother.
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21      In summary, even if Rule 37.14 has application and by analogy Rule 15 of the Family Law Rules, O.
Reg. 114/99, I do not find that the evidence is adequate to establish on a balance of probabilities that Farzad
had no knowledge of the proceedings before Justice McLean, and further do not find that there is sufficient
evidence to establish on a balance of probabilities that he knew nothing about Justice McLean's Order until
early January 2009 when this current motion was launched. For these reasons, Farzad's motion is dismissed.

22      Both parties filed Bills of Costs at the conclusion of argument.

23      Farzad's Bill of Costs on a partial indemnity scale totals $15,695.21 including disbursements and GST.
On a full indemnity basis his costs total $23,512.72.

24      Poursina's Bill of Costs totals $12,091.79 including disbursements and GST.

25      Rule 24 of the Family Law Rules provides that costs should follow the event.

26      Under the circumstances of this matter, if the parties are unable to agree on costs, I am prepared to
consider submissions of not more than two pages on the issue of quantum and scale of costs to be awarded
to Poursina, within ten days of the date hereof.
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MOTION by ad hoc committee of shareholders for order lifting stay of proceedings and varying previous
orders to permit their claims to be commenced and continued.

Hainey J.:

Overview

1      This is a motion by the Ad Hoc Committee of Shareholders of Crystallex International Corporation
("Ad Hoc Committee") for the following relief:

a) An order lifting the stay of proceedings to allow the Ad Hoc Committee to commence and continue
the claims below with respect to alleged oppression of the shareholders of Crystallex International
Corporation ("Crystallex") and a breach of the criminal interest rate provisions in the Criminal Code
of Canada;

b) An order varying the following orders of Newbould J. (collectively "Final Orders") to the extent
necessary to permit the claims to be commenced and continued:

(i) Order dated June 5, 2013 approving the terms of the Second Credit Agreement Amendment
dated June 5, 2013;

(ii) Order dated April 14, 2014 approving the terms of the Third Credit Agreement Amendment
dated April 16, 2014;

(iii) Order dated December 18, 2014 approving the terms of the Fourth Credit Agreement
Amendment dated March 12, 2015; and,

(iv) Order dated December 18, 2014 approving the Net Arbitration Proceeds Transfer Agreement
among the Applicant, the DIP Lender, Robert Fung and Marc Oppenheimer dated March 12,
2015.

2      The grounds for the motion are as follows:

Leave Motion

a) On June 5, 2013, Newbould J. directed that no party is to bring a motion in these proceedings without
leave of the court after consultation with the Monitor;
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b) On June 7, 2016, Newbould J. further directed that any party seeking to bring a motion in this
proceeding is to provide draft motion material to counsel for the Applicant and request arrangements
be made to appear at a chambers appointment to address the scheduling and hearing of the motion
(the "Motion Protocol");

c) The Ad Hoc Committee has provided its draft motion material to counsel for the Applicant and has
requested a scheduling attendance, in compliance with the Motion Protocol;

d) Crystallex's shareholders have an economic interest in the Applicant in view of the US$1,202
billion arbitration award ("Arbitration Proceeds") made in favour of Crystallex against the Bolivarian
Republic of Venezuela ("Venezuela");

e) I approved a contract of Transaction and Settlement dated November 15, 2017 between the
Applicant and Venezuela described by the Monitor in paragraph 27 of its Twenty-Second Report as
providing "significant value to the Applicant over time beyond the quantum of asserted creditor claims
against the Applicant";

f) As particularized in the Ad Hoc Committee's draft statement of claim, Crystallex's shareholders'
interests have been diluted such that they currently represent a very small percentage of the Net
Arbitration Proceeds ("NAP"), which are the Applicant's only remaining asset;

g) The dilution of Crystallex's shareholders' interests has been caused by DIP credit agreements that
confer ever-increasing percentages of NAP on the DIP Lender. These arrangements were approved by
the court without any effective notice to Crystallex's shareholders and in circumstances in which the
Applicant, is directors and the DIP Lender acted in a manner that was oppressive, unfairly prejudicial
to and in unfair disregard of the interests of Crystallex's shareholders;

h) Unless leave to bring this motion is granted to allow the claims set out in the Ad Hoc Committee's
statement of claim to proceed, Crystallex's shareholders will have no opportunity to be heard in relation
to the severe dilution of their interests and they will lose very significant value and be denied access
to justice;

Lift Stay re Oppression Claim

i) The Ad Hoc Committee seeks to issue and proceed with a claim which alleges, among other things,
that the granting of compensation to the DIP Lender in the form of percentage interests in the NAP
that are very substantial, was oppressive, in unfair disregard of, and unfairly prejudicial to the interests
of Crystallex's shareholders (the "Oppression Claim");

Lift Stay re Breach of Criminal Interest Rate

j) The Oppression Claim further alleges that the compensation provided to the DIP Lender is in breach
of the Criminal Code of Canada.

Issue

3      The Ad Hoc Committee represents the interests of over 218 shareholders ("Complaining Shareholders")
who together hold almost 30% of the common shares of Crystallex. According to the Ad Hoc Committee
the fundamental question raised by this proposed motion is whether it is in the interests of justice for the
court to vary the Final Orders.

4      I have concluded that the answer to this fundamental question is "no" for the following reasons.
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Analysis

5      The Final Orders made over the last five years approving amendments to the DIP credit agreements
were all declared to be fair, reasonable and appropriate by Newbould J. The DIP Lender relied upon these
orders to advance and permit Crystallex to access over $75 million to pursue its claim against Venezuela.
Its claim resulted in an arbitration award of approximately US$1.3 billion. This would not have occurred
without the substantial financial support from the DIP Lender.

6          The Complaining Shareholders have been aware of this CCAA proceeding since early 2012. They
were aware of the Monitor's website where information concerning the motions to amend the DIP credit
agreements and the Final Orders was readily available. They took no steps to participate in this proceeding
or to challenge any of the orders sought by the DIP Lender to amend the DIP credit agreements despite
having notice and many opportunities to do so.

7      The Complaining Shareholders now seek to overturn the Final Orders long after the applicable appeal
periods have expired to the serious detriment of the DIP Lender who relied upon the orders in advancing a
significant amount of financing so that Crystallex could pursue is claim against Venezuela.

8      In my view, in light of this background, the Final Orders, which were made following full hearings in
court, and were issued and entered long ago, are a complete bar to the Ad Hoc Committee's proposed claim.

9      Further, I have concluded that there is no basis in law to vary the Final Orders as the Ad Hoc Committee
seeks to do. The Supreme Court of Canada made it clear in Doucet-Boudreau v. Nova Scotia (Department
of Education), 2003 SCC 62 (S.C.C.) at paras. 115 and 116 that, "... subject to an appeal, parties are secure
in the reliance on the finality of superior court decisions" and "only in strictly limited circumstances can a
court revisit an order or judgment..."

10          The only "limited circumstances" available for varying a final, issued and entered order are the
following:

a) The court's inherent jurisdiction to correct slips or errors in expression;

b) Rule 59.06(2) of the Rules of Civil Procedure (the "Rules"); and

c) Rule 37.14 of the Rules.

Inherent Jurisdiction

11      The power of a court to vary an order after it has been issued and entered is limited to making the
order conform to the judgment pronounced or intended to be pronounced. The Complaining Shareholders
are not seeking to correct a slip or an error in the expression of a judgment. Rather, they are seeking to
overturn key provisions of the Final Orders. The applicable jurisprudence is clear that this court does not
have the inherent jurisdiction to review or vary these Final Orders in the manner requested by the Ad Hoc
Committee.

12      The fairness and reasonableness of the terms of the transactions contemplated by the original DIP
credit agreement as amended by the Final Orders was determined at the time the orders were approved by
the court. This was before the DIP Lender and Crystallex relied and acted upon those court approvals. A
complaint that a shareholding interest that arguably had no value upon the CCAA filing in 2011 may be
worth more now, following six years of DIP Lender support and effort by Crystallex to create value for
stakeholders, is not evidence of an injustice to the Complaining Shareholders that warrants overturning the
Final Orders.
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13      For these reasons, I am not prepared to vary the orders on the basis of my inherent jurisdiction.

Rule 59.06(2)

14      There are no allegations that, if proved, would permit me to amend or vary the Final Orders pursuant
to the limited exceptional circumstances under Rule 59.06(2) of the Rules.

15      The two limited exceptional circumstances under Rule 59.06(2) are: (i) fraud, or (ii) new facts that
have arisen or have been discovered after the order was made.

16      The Ad Hoc Committee's motion does not make any allegations of fraud or of new facts that would
permit me to reopen and vary the Final Orders under this rule. Instead, the motion is an attempt to re-
litigate the merits of the Final Orders based on arguments that could have been advanced when the Final
Orders were sought and granted many years ago. No new facts have arisen, or are alleged to have arisen,
since the Final Orders were made.

17      I am, therefore, not prepared to vary the Final Orders on the basis of Rule 59.06(2).

Rule 37.14

18      There is also no basis to amend or vary the Final Orders under Rule 37.14 of the Rules. Under this
Rule, the court may only vary an order where "no notice or insufficient notice" has been provided to an
affected party and where the party affected by the order moves forthwith to vary the order.

Notice Effected

19      Service and notice in this CCAA proceeding were effected in compliance with the Initial Order and
s. 23 of the CCAA. There is no requirement in the CCAA or the Initial Order to give any other specific
notice to shareholders.

20      It was open to any one of the Complaining Shareholders to file a notice of appearance and to be
added to the Service List. In fact, counsel for two shareholders were added to the Service List and, therefore,
received notice of all subsequent proceedings, and made submissions at hearings dealing with the Final
Orders now under attack by the Ad Hoc Committee.

21      The Complaining Shareholders did nothing to be added to the Service List. The motion material for
the Final Orders was served upon everyone on the Service List. The Final Orders provide that no further
service is required.

22      Mr. Justin Fine, who testified on behalf of the Ad Hoc Committee, confirmed that the Complaining
Shareholders were aware of the proceedings shortly after the granting of the Initial Order. They also had
various discussions with representatives of Crystallex and the Monitor and they were aware of the Monitor's
website.

23      The Complaining Shareholders also knew or ought to have known about the Final Orders shortly after
they were issued and entered. They were in a position to have known the amounts of the additional DIP
loans and the percentage of the NAP to be earned by the DIP Lender. Each of the Final Orders was posted
on the Monitor's website after being issued and entered. The Final Orders approving the Second and Third
Credit Agreement Amendments contained the amounts of the additional DIP loans and the percentage of
the NAP to be earned by the DIP Lender. The order approving the Fourth Credit Agreement Amendment
contained a term allowing any creditor or shareholder to obtain a copy of the relevant terms from Crystallex,
on such terms as Crystallex and the Monitor agreed, or on further order of the court.
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24      Accordingly, the Complaining Shareholders were in a position to obtain the necessary information
to advance the allegations now asserted had they exercised modest due diligence in response to the Initial
Order or following the dates on which any of the Final Orders were made.

25          I am, therefore, satisfied that the Complaining Shareholders had sufficient notice concerning the
Final Orders.

Failure to Move "Forthwith"

26      The Complaining Shareholders did not move "forthwith", as required by Rule 37.14, despite the fact
that they were aware, or could have been aware, of the Final Orders, prior to or at the time they were made,
or at least shortly thereafter once posted on the Monitor's website.

27      Serving this motion in December 2017, seeking to vary the Final Orders that were issued, entered and
posted publicly between June 2013 and December 2014, was clearly not done "forthwith".

28      I have concluded that the Complaining Shareholders' failure to move forthwith is also a bar to the
variation of the Final Orders pursuant to Rule 37.14.

Legal Barriers to Variation

29      I have also concluded that the following legal barriers prevent the variation of the Final Orders sought
by the Ad Hoc Committee:

a) a court will not disturb a final order if parties have acted and relied upon it;

b) the Ad Hoc Committee's claims are barred by s. 142 of the Courts of Justice Act;

c) the Ad Hoc Committee's claims are statute-barred pursuant to the Limitations Act; and

d) the Ad Hoc Committee's claim based upon a criminal interest rate is bound to fail.

Reliance on Final Orders

30           CCAA jurisprudence is consistent that final orders that have been relied upon by parties to
the CCAA proceeding will not be disturbed. In DBDC Spadina Ltd. v. Walton, 2015 ONSC 870 (Ont.
S.C.J. [Commercial List]), at para. 16, Newbould J. held that a court should be loath to vary an order if
persons relying on the order would be materially prejudiced. With respect to CCAA initial orders, Farley
J. commented on comeback motions in Muscle tech Research and Development Inc., Re 2006 ONSC 316
at para. 5 as follows:

Comeback relief, however, cannot prejudicially affect the position of parties who have relied bona fide
on the previous order in question.

31      More recently, in Target Canada Co., Re, 2016 ONSC 316 (Ont. S.C.J.), Morawetz R.S.J. rejected a
plan of arrangement that would conflict with a final order made in the CCAA proceeding, stating as follows
at para. 81:

The CCAA process is one of building of blocks. In this [sic] proceedings, a stay has been granted and a
plan developed. During these proceedings, this court has made a number of orders. It is essential that
court orders made during CCAA proceedings be respected... Certain parties now wish to restate the
terms of the negotiated orders. Such a development would run counter to the building block approach
underlying these proceedings since the outset.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2035427864&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.UserEnteredCitation)
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http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038097323&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.UserEnteredCitation)
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32      In this case Crystallex and the DIP Lender have relied in good faith on the Final Orders. In particular,
the DIP Lender has advanced and permitted Crystallex to use in excess of US$75 million in reliance on
the Final Orders.

33      In my view, to vary the Final Orders now would turn this entire CCAA proceeding into chaos, result
in a default under the DIP credit agreement and the amendment agreements and undermine the commercial
certainty and reliability of the DIP financing process in every future CCAA proceeding. I am not prepared
to vary the Final Orders which have been relied upon by parties in good faith who have taken significant
risks and expended substantial resources to maximize value. Particularly since throughout this proceeding
the Complaining Shareholders chose to sit on the sidelines.

Claims Barred by the Courts of Justice Act

34      Section 142 of the Courts of Justice Act provides that a person is not liable for any act done in good
faith in accordance with a court order. There is no allegation of bad faith here. At all times, the DIP Lender
acted in good faith in reliance upon the Final Orders. In my view, it cannot now be liable for oppression
for having done so.

Claims Barred by the Limitations Act

35      I have also concluded that the Ad Hoc Committee's claims for oppression and breach of s. 347 of
the Criminal Code are statute-barred by the Limitations Act. A claimant is presumed to have known of the
loss or damage on the day the act or omission on which the claim is based took place, unless the contrary is
proved. To prove the contrary, the claimant must show that it was highly unlikely, if not impossible, with
reasonable due diligence, to have obtained the necessary information within the limitation period. The Ad
Hoc Committee has not demonstrated this.

36      As described above, the Complaining Shareholders knew or ought to have known about the Final
Orders at the time they were made and posted on the Monitor's website or shortly thereafter. They had
ample opportunity to challenge or oppose these terms but instead, failed to act forthwith or with reasonable
diligence within the limitation period.

Claims regarding criminal interest rate are bound to fail

37           Section 347(1) of the Criminal Code provides that "every one who enters into an agreement or
arrangement to receive interest at a criminal rate, or receive a payment or partial payment of interest at a
criminal rate" is guilty of an offence.

38      In order for there to be an offence, the agreement or arrangement in question must, on its face, require
payment of interest at a criminal rate. The DIP credit agreement does not require, and in fact expressly
prohibits, the payment of interest at a criminal interest rate:

a) the parties to the DIP credit agreement specifically agreed to comply with enumerated and detailed
procedures for the adjustment, if necessary, of interest payable under the DIP credit agreement in any
given year to ensure that "no receipt by the [DIP] Lender of any payments to the [DIP] Lender hereunder
would result in a breach of section 347 of the Criminal Code (Canada)"; and

b) the law is clear that where a payment that might be considered interest is not fixed, but is dependent
upon future events (like the collection of the Arbitration Award) which may or may not cause it to
exceed the criminal interest rate prohibition, the agreement is not contrary to s. 347(1) of the Criminal
Code.
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39      Further, the claim for receipt of interest by the DIP Lender at a criminal interest rate is premature
because no interest has yet been received, A claim based on the alleged receipt of interest at a criminal rate
is a "wait-and-see" cause of action. It cannot accrue until interest has actually been paid and its timing and
quantum are known so as to permit the calculation of the effective rate of interest.

Conclusion

40      For all of these reasons the Ad Hoc Committee's motion is dismissed.

41      If the parties cannot agree on costs they may schedule a 9:30 a.m. attendance with me.

42      I thank counsel for their helpful submissions.
Motion dismissed.
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