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PART I - OVERVIEW

I. The applicant, Export Development Canada (“EDC”), brings this application for
an order (the “Receivership Order”), among other things, appointing Deloitte Restructuring Inc.
(“Deloitte”) as receiver (in such capacity, the “Receiver”’), without security, of all the present and
future assets, undertakings, and properties of Antamex acquired for, or used in relation to, a

business carried on by Antamex (the “Business”), including all proceeds thereof (the “Property”).

2. Antamex Industries ULC (“Antamex”) is a British Columbia corporation with its
principal place of operations in Concord, Ontario. Antamex is in the business of designing,

engineering, manufacturing, and installing custom, modular glass fagcade solutions for multi-story

buildings.
Affidavit of Adam Smith sworn February 21, 2024 (the “Smith Affidavit”) at para 11,
Application Record (“AR”), Tab 2, p. A28.

3. EDC made the EDC Loan (defined below) to Antamex to finance the purchase of

certain glass production equipment to be leased to and used by Naverra LLC (formerly Solar Seal

Architectural LLC), a Delaware limited liability company affiliated with Antamex (“Naverra”).!
Smith Affidavit at para 29, AR, Tab 2, p. A33.
4. Antamex relies on Naverra both as a supplier of architectural glass products and as

guarantor of its obligations under the EDC Loan Documents. Antamex leased the equipment

purchased with the proceeds of the EDC Loan (the “EDC Priority Collateral’’) to Naverra for use

' Capitalized terms used herein but not otherwise defined have the meanings given to them in the Smith Affidavit

and the Receivership Order.
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at the Norwich Glass Plant (defined below) in Norwich, Connecticut. The Norwich Glass Plant is

a glass fabrication facility that Naverra leased from Norwich 40 TGCI LLC (the “Landlord”).

Smith Affidavit at para 52, AR, Tab 2, p. A39.

5. In June 2023, the Landlord commenced eviction proceedings in the Connecticut
Court (the “Norwich Proceedings”) alleging violations of the Norwich Lease by Naverra,
including non-payment of rents and failure to replenish a security deposit. The Connecticut Court
issued its decision in November 2023 (the “Norwich Judgment”), granting judgment to the

Landlord for the immediate possession of the Norwich Glass Plant plus legal costs.

Smith Affidavit at para 53, AR, Tab 2, p. A39.

6. Without notice or explanation to EDC, between the commencement date of the
Norwich Proceedings and the date of the Norwich Judgment, Naverra shut down its operations at
the Norwich Glass Plant, abandoning the premises and laying off all or part of its workforce. The
Landlord subsequently retook possession of the Norwich Glass Plant on January 3, 2024, changing
the locks and blocking all access to the equipment located there, including the EDC Priority

Collateral and other equipment.

Smith Affidavit at paras 54-55, AR, Tab 2, p. A40.

7. Antamex is in default of its obligations to EDC under the EDC Loan Documents

because (collectively, the “Defaults™):

(a) it has caused or allowed Naverra to cease all or a substantial portion of its business

operations without the prior written consent of EDC;
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(b) it has caused or allowed Naverra to default on its obligations under the Norwich
Lease which has resulted in the Landlord having retaken possession of the Norwich

Glass Plant (the facility where the EDC Priority Collateral is located); and

(©) it has failed to deliver its financial statements to EDC in accordance with its

obligations under the Third Amendment to the EDC Credit Agreement.

Smith Affidavit at paras 7, 51-60, AR, Tab 2, pp. A27, A39-A41.

8. The events concerning Naverra and the Norwich Glass Plant have had a materially
adverse effect on Antamex’s operations and Naverra’s ability to honour the EDC Guarantee and
constitute an event of default under the EDC Loan Documents. EDC believes that Naverra’s
conduct as described herein has imperiled EDC’s interest in the EDC Priority Collateral. Without
the timely appointment of a Receiver, EDC believes that its security position will continue to

deteriorate (as discussed further below).

Smith Affidavit at para 58, AR, Tab 2, p. A41.

0. On January 10, 2024, more than six (6) weeks ago, EDC issued a demand letter (the
“EDC Demand Letter”) notifying Antamex of the Defaults and demanding payment in full of the
Indebtedness. On that date, Antamex also issued a Notice of Intention to Enforce a Security (the
244 Notice”). The 10-day notice period under the 244 Notice has long since expired. To date,

Antamex has not repaid the Indebtedness owing to EDC.
Smith Affidavit at paras 48-49, AR, Tab 2, p. A38.
10. As of February 20, 2024, the amount of the Indebtedness totalled USD

$10,462,962.93, including interest and fees accrued to such date (exclusive of enforcement costs).

Interest and fees will continue to accrue on the Indebtedness until paid in full.
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Smith Affidavit at para 5, AR, Tab 2, p. A26.

11. The Indebtedness is secured by the EDC GSA (defined below), which provides
that upon the occurrence of an event of default, EDC is entitled to commence proceedings and
seek the appointment of a receiver of the Property, or any part thereof. The EDC Credit Agreement
and EDC GSA are governed by the laws of the Province of Ontario and Antamex has agreed to

submit to the jurisdiction of the Ontario courts in respect thereof.

Smith Affidavit at para 68, AR, Tab 2, p. A45. See also the EDC Credit Agreement
and EDC GSA at Exhibits “H” to “L” of the Smith Affidavit.

12. EDC has considered the enforcement remedies available to it and has formed the
view that the appointment of the Receiver by this Court is an expedient and appropriate remedy to
preserve and realize the value of the Business and the Property. The basis for EDC’s decision is

as follows:

(a) Antamex will soon exhaust its liquid assets which will likely eliminate the prospect

of a going concern sale and further erode the value of the Business and the Property.

(b) A court-supervised sale or other realization process will result in more value for all
stakeholders than any opportunity available to Antamex at this time, irrespective of
whether such sale process results in a going concern sale or liquidation of the

Property.

(c) The Property is encumbered by the registered interests of multiple secured parties,
some of whom may be related to Antamex, and it would be beneficial to all

stakeholders for the Property to be sold in a transparent, court-supervised process.
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(d)

(e)

-5-

EDC remains in discussions with the Landlord and the other US stakeholders, all
of whom allege various interests in the EDC Priority Collateral and other equipment
in the Norwich Glass Plant. While EDC hopes to arrive at an agreement providing
for the sale of all such equipment, the parties have yet to reach a consensus and
litigation remains probable. EDC is aware of at least two civil lawsuits commenced
against Naverra in the US for amounts allegedly owing for equipment purchased

for use at the Norwich Glass Plant.

In EDC’s view, Antamex does not have the resources or wherewithal to protect its
ownership interest in the Leased Equipment (defined below) located at the Norwich
Glass Plant. EDC believes that the appointment of a Receiver is necessary to

preserve the equipment and deal with any potential issues arising in respect thereof.

Smith Affidavit at para 66, AR, Tab 2, p. A43.

After the commencement of this application, Antamex retained insolvency counsel.

Through counsel, Antamex asked EDC to consent to an adjournment of this application for “not

less than 2-weeks” to allow for certain surety bond companies to complete a “books and records”

review. Antamex advises that the purpose of the review is for the sureties to make financing

decisions in connection with ongoing or anticipated projects of Antamex.

14.

Affidavit of Connie Deng sworn February 26, 2023 (“Deng Affidavit”), Exhibit “A”,
Supplementary Application Record (“SAR”), Tab 1.

In response, EDC asked Antamex for a more detailed proposal which clearly

defined the objective of the review and intentions of the sureties. EDC specifically asked Antamex

and the sureties to address EDC’s deteriorating security position and the payment of Antamex’s
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Indebtedness to EDC within a reasonable timeframe. Antamex and the sureties have failed to

advance such a proposal.

15.

(a)

(b)

Deng Affidavit, Exhibit “A”, SAR, Tab 1.

This Court ought to deny the adjournment request on the following grounds:

The appointment of the Receiver cannot wait any longer: There is a substantial
risk that the Landlord, competing lien claimants, and others will seek (or have
already sought) to exercise self-help remedies in respect of the Leased Equipment
(defined below) located at the Norwich Glass Plant in Connecticut. EDC needs the
Receiver to be in a position to respond to any such event and to seek recognition of
these proceedings under chapter 15 of the US Bankruptcy Code if that becomes
necessary or desirable in order to protect the EDC Priority Collateral and other
equipment located at the Norwich Glass Plant. In addition, Antamex’s cash flow
forecast shows significant expenditures during the week of March 4, 2024. Such
expenditures will further erode the value of EDC’s security. To date, the sureties
have not offered any financing to Antamex to cover these expenditures during the

review period.

An adjournment will be at the expense of EDC’s interests as secured lender: The
sureties’ position that they should be given two weeks to complete a “books and
records” review is problematic because, among other reasons, the sureties’ review
discloses no clear objective and does not offer any protection for EDC’s interest
during the review period. On the contrary, the sureties’ proposal appears to be an

attempt to protect the interests of the sureties at the expense of EDC’s interests as
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a secured lender. In short, the sureties’ proposal, if accepted by this Court, will

ultimately be paid for by EDC.

(©) The appointment of the Receiver is just and convenient and will benefit the body
of stakeholders generally: Antamex’s management has shown indifference toward
the legitimate interests of stakeholders, including by committing the
aforementioned Defaults (particularly in allowing Naverra to abandon the Norwich
Glass Plant and the Leased Equipment (defined below) located there). In addition,
EDC understands that the sureties were only recently advised of Antamex’s
financial difficulties and the Defaults, despite the fact that EDC issued the EDC
Demand Letter and 244 Notice more than six (6) weeks ago. Antamex’s failure to
notify the sureties (and possibly other stakeholders) of these matters in a more
timely manner is unacceptable and only further illustrates the urgency of the

Receiver’s appointment.

(d) The Sureties’ Review Should be Conducted in a Receivership: The “books and
records” review that the sureties want to undertake can and should be completed in
the context of a receivership under the supervision of, and in consultation with, the
Receiver. There is no disadvantage to this approach which can possibly outweigh
the prejudice that EDC will suffer if the Receiver is not appointed right away. On
the contrary, the receivership will stabilize and protect Antamex’s Property and will

be advantageous to all stakeholders.

16. For the reasons set forth herein, the appointment of the Receiver is just and

appropriate in the circumstances and ought to be granted without delay.



PART II - FACTS

The Relevant Parties

17. Antamex is a British Columbia corporation with its registered office in Vancouver.
Antamex is extra-provincially registered to do business in Ontario and its chief executive office is
located in Concord, Ontario. Antamex is in the business of designing, engineering, manufacturing,

and installing custom, modular glass facade solutions for multi-story buildings.

Smith Affidavit at para 11, AR, Tab 2, p. A28.

18. Naverra is a Delaware limited liability company. Antamex relies on Naverra both
as a supplier of architectural glass products and as the guarantor under the EDC Guarantee (defined
below). Naverra is also the lessee and user of the equipment comprising the EDC Priority
Collateral, which it leased from Antamex pursuant to a lease agreement dated as of December 1,

2022 (the “Antamex Equipment Lease”).

Smith Affidavit at paras 14, 52, AR, Tab 2, pp. A29, A39; Smith Affidavit, Exhibit
“R”, AR, Tab 2, pp. A271-A279.

19. Before its default under the Norwich Lease (defined below) and subsequent
eviction, Naverra occupied and operated a 180,000-square-foot glass fabrication facility at 40

Wisconsin Avenue in Norwich, Connecticut (the “Norwich Glass Plant”).

Smith Affidavit at para 16, AR, Tab 2, p. A29.

20. 256 Victoria Street West ULC (“256 Victoria™) is an affiliate of Antamex and owns
the Antamex Facility (defined below) in Alliston, Ontario, which Antamex uses in connection with

its business. 256 Victoria is owned by the same parent corporation as Antamex.

Smith Affidavit at para 17, AR, Tab 2, p. A30.
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21. Antamex has guaranteed (the “HSBC Guarantee”) 256 Victoria’s obligations to
HSBC Bank Canada (“HSBC”) under a credit facility letter dated as of March 29, 2021 among
HSBC Bank Canada (“HSBC”) as lender, 256 Victoria as borrower, and Antamex as guarantor,
as amended by a credit facility letter dated as of July 12, 2022 (the “HSBC Credit Agreement”).
Antamex has also executed a general security agreement (the “HSBC GSA”) in favour of HSBC
as security for the payment and performance of Antamex’s obligations to HSBC under the HSBC
Guarantee. Pursuant to the HSBC Subordination Agreement, HSBC’s security interest ranks in
priority to EDC’s security interest, subject to EDC’s first-ranking lien on the EDC Priority

Collateral located at the Norwich Glass Plant.

Smith Affidavit at paras 18, 36-38, AR, Tab 2, pp. A30, A35-A36.

The EDC Loan Documents

22. Pursuant to a credit facility agreement dated as of November 5, 2021 among EDC
as lender, Antamex as borrower, and Naverra as guarantor (as amended, the “EDC Credit
Agreement”), EDC advanced loans to Antamex in the principal aggregate amount of USD
$12,500,000 (collectively, the “EDC Loan”) to finance the purchase of certain glass production

equipment for use by Naverra at the Norwich Glass Plant.

Smith Affidavit at para 20, AR, Tab 2, pp. A30-A31; Smith Affidavit, Exhibits “H”,
“1”, “J”, and “K”, AR, Tab 2, pp. A96-A145.

23. As security for the payment of the Indebtedness, Antamex executed a general
security agreement dated as of November 5, 2021 in favour of EDC (the “EDC GSA”). Pursuant
to the EDC GSA, Antamex granted to EDC a continuing security interest in all of Antamex’s
present and after-acquired personal property as general and continuing security for the prompt and

complete payment and performance of all obligations, indebtedness, and liabilities of Antamex to
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EDC under the EDC Credit Agreement. EDC’s security interests created by the EDC GSA are

perfected by registrations under the Ontario PPSA and the BC PPSA.

Smith Affidavit at paras 23-24, AR, Tab 2, pp. A31-A32; Smith Affidavit, Exhibits
“L”, “M” and “N”, AR, Tab 2, pp. A146-A223.

24. Antamex also executed a security agreement dated as of November 5, 2021 in
favour of EDC that is governed by the law of the State of New York (the “EDC US GSA”) in
which Antamex, among other things, granted to EDC a continuing security interest in the personal
property described therein as security for the payment and performance of all obligations,
indebtedness, and liabilities of Antamex to EDC. EDC’s security interests created by the EDC US

GSA are perfected by registrations under the UCC registry in Washington, DC.

Smith Affidavit at paras 25-26, AR, Tab 2, p. A32; Smith Affidavit, Exhibit “O”, AR,
Tab 2, pp. A224-A256.

25. Pursuant to the EDC GSA, the EDC US GSA, and the related subordination
agreements, EDC was granted a first-priority security interest in the equipment that was financed
by EDC (the “EDC Priority Collateral”) as well as a residual security interest in all of Antamex’s
other property ranking third behind the security interests of HSBC and Waygar Capital Inc.

(“Waygar”). EDC’s residual security interest now ranks second, behind HSBC’s.

Smith Affidavit at paras 20, 42, AR, Tab 2, pp. A30-A31, A36-A37.

26. As an additional assurance, Naverra (then Solar Seal Architectural LLC) executed
a guarantee agreement dated as of December 17, 2021 (the “EDC Guarantee”) in favour of EDC,
in which Naverra, among other things, unconditionally and irrevocably guaranteed the prompt and

complete payment and performance of Antamex’s obligation to EDC to repay the Indebtedness.

Smith Affidavit at para 27, AR, Tab 2, p. A32; Smith Affidavit, Exhibit “Q”, AR, Tab
2, pp- A261-270.
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Antamex’s Defaults
Naverra Ceased Operations and Abandoned the Norwich Glass Plant

27. The Antamex Equipment Lease provides, and Antamex confirms, that all the
equipment leased under the Antamex Equipment Lease, including but not limited to the EDC
Priority Collateral (collectively, the “Leased Equipment”), is and remains the property of

Antamex.

Smith Affidavit at paras 30, 33, AR, Tab 2, p. A33; Smith Affidavit, Exhibit “R”, AR,
Tab 2, p. A273.

28. Before the fall of 2023, Naverra occupied and operated the Norwich Glass Plant
pursuant to a lease agreement, dated as of October 15, 2021, between Landlord as landlord and
Naverra as tenant (the “Norwich Lease”). The EDC Priority Collateral was to be installed and

used at the Norwich Glass Plant.

Smith Affidavit at para 34, AR, Tab 2, p. A34; Smith Affidavit, Exhibit “V”, AR, Tab
2, pp. A307-A313.

29. On June 27, 2023, the Landlord commenced eviction proceedings in the
Connecticut Superior Court in Norwich, Connecticut (the “Connecticut Court”). By its decision
rendered on November 9, 2023 (the Norwich Judgment), the Connecticut Court found that Naverra
was in default of its obligations under the Norwich Lease and granted judgment to the Landlord

for the immediate possession of the Norwich Glass Plant plus legal costs.

Smith Affidavit at para 53, AR, Tab 2, pp. A39-A40; Smith Affidavit, Exhibit BB,
AR, Tab 2, pp. A346-A353.

30. Without notice or explanation to EDC, between the commencement date of the
Norwich Proceedings and the date of the Norwich Judgment, Naverra shut down its operations at

the Norwich Glass Plant, abandoning the premises and laying off all or part of its workforce.
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Smith Affidavit at para 54, AR, Tab 2, p. A40.

31. On or around January 3, 2024, the Landlord retook possession the Norwich Glass
Plant, changing the locks and blocking all access to the equipment located there, including the

EDC Priority Collateral.

Smith Affidavit at para 55, AR, Tab 2, p. A40; Smith Affidavit, Exhibit CC, AR, Tab
2, pp. A354-A355.

32. On January 11, 2024, the Landlord notified EDC that the Norwich Lease had been
terminated and demanded removal of the EDC Priority Collateral. Discussions between EDC, the
Landlord, Antamex, and Naverra regarding the sale or removal of the EDC Priority Collateral and

other equipment located at the Norwich Glass Plant remain ongoing.

Smith Affidavit at para 56, AR, Tab 2, p. A40; Smith Affidavit, Exhibit DD, AR, Tab
2, pp- A356-358.

33. These events concerning Naverra and the Norwich Glass Plant have had a
materially adverse effect on Antamex’s operations and Naverra’s ability to honour the EDC
Guarantee and constitute an event of default under the EDC Loan Documents. Naverra’s conduct
has also imperiled EDC’s interest in the Leased Equipment. The Landlord, certain alleged lien
holders, and others have all asserted claims in respect of the Leased Equipment and have threatened
to seek various self-help remedies in respect thereof. EDC is already are of two lawsuits
commenced in the US by certain of these alleged lienholders. Because Antamex has shown no
intention or ability to deal with this situation, the appointment of the Receiver is necessary to
protect Antamex’s ownership interest in the Leased Equipment and to preserve EDC’s security

position.

Smith Affidavit at paras 58, 66(d)-(e), AR, Tab 2, p. A41, A44.
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Antamex Failed to Deliver Financial Statements

34. Pursuant to the Third Amendment to the EDC Credit Agreement, Antamex was
required to deliver to EDC, within 45 days of the six (6) month period ended June 30, 2023, a copy
of its financial statements for such period with a compliance certificate for such period in the
prescribed form reflecting the twelve (12) month rolling Debt Service Coverage Ratio (as defined

therein) as of June 30, 2023.

Smith Affidavit at para 59, AR, Tab 2, p. A41; Smith Affidavit, Exhibit “K”, AR, Tab
2, p. Al41.

35. Antamex provided certain financial records to EDC near the end of January 2024.
The financial records that Antamex produced do not satisfy the reporting covenant, and, in any

event, they indicate that Antamex breached the Debt Service Coverage Ratio covenant.

Smith Affidavit at para 60, AR, Tab 2, p. A41.

The Defaults Continue Despite the Demand Letter and 244 Notice

36. The foregoing Defaults have not been cured and are continuing. On January 10,
2024, EDC’s external legal counsel, Fasken Martineau DuMoulin LLP issued the EDC Demand
Letter to Antamex on behalf of EDC outlining Antamex’s defaults under the EDC Loan
Documents and demanding repayment of the Indebtedness. The EDC Demand Letter attached the
244 Notice notifying Antamex that EDC intended to enforce the security interests created by the

EDC GSA and commencing the ten (10) day notice period for said enforcement.

Smith Affidavit at paras 48-49, 65, AR, Tab 2, pp. A38, A43; Smith Affidavit, Exhibit
“AA”, AR, Tab 2, pp. A340-A345.

Antamex’s Marketing Efforts & Financial Difficulties

37. Following Naverra’s eviction and abandonment of the Norwich Glass Plant,

Antamex and Naverra canvassed their contacts in the glass fabrication industry to find a buyer to
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purchase the equipment located at the Norwich Glass Plant and, possibly, to enter into a new lease
with the Landlord. These efforts resulted in one potential buyer submitting a draft, non-binding
letter of intent on or around December 12, 2023. EDC reviewed the letter and advised Antamex
that it would not support the proposed transaction because, among other reasons, the letter
provided that the purchase price would be paid over the course of nearly 10 years and required
Antamex to incur significant obligations and liabilities, the value of which far exceed the purchase
price. Antamex ultimately chose not to pursue the transaction and has since been in discussions
with EDC with a view toward reaching an agreement with the Landlord and other alleged

stakeholders to market and sell the equipment at the Norwich Glass Plant.

Smith Affidavit at para 61, AR, Tab 2, pp. A41-A42.

38. On January 30, 2024, Antamex produced to EDC a non-binding letter of intent from
a prospective buyer providing for the purchase of the shares of Antamex and 256 Victoria. The
proposed transaction was subject to a 90-day diligence period and, in EDC’s view, did not reflect
the fair value of the Property. On February 16, 2024, Antamex provided a non-binding “formal
letter of intent” from the same prospective buyer, which proposes the same purchase price, and is
subject to financing and a 30-day diligence period. In EDC’s view the second letter did not present
any material improvement over the first. The prospective buyer has not produced a binding letter

of intent.
Smith Affidavit at para 60, AR, Tab 2, pp. A42-A43.
39. Near the end of January 2024, Antamex advised EDC that it did not have sufficient

liquidity to continue its operations beyond the end of February 2024 and also advised that it did

not have funds to pay its external legal counsel.
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Smith Affidavit at para 62, AR, Tab 2, p. A43; Smith Affidavit, Exhibit “FF”, AR,
Tab 2, pp. A362-366.

40. At that time, Antamex also advised EDC that it canvassed at least 33 lenders with
the assistance of two financial advisors in an effort to obtain additional funding. Antamex’s efforts

in this regard have failed, and Antamex has no binding offers for additional funding at this time.

Smith Affidavit at para 63, AR, Tab 2, p. A43.

41. Despite its continuing defaults and failure to pay the Indebtedness in full, Antamex
continues to make its scheduled, ordinary course payments in accordance with the EDC Loan
Documents. Based on the information provided by Antamex to EDC, Antamex will not be able to

continue these payments beyond the end of March 2024.

Smith Affidavit at para 64, AR, Tab 2, p. A43.

PART III - ISSUE

42. This factum addresses the following issues:

(a) Does this Court have jurisdiction to appoint the Receiver?

(b) Is it just or convenient to appoint the Receiver without further delay?

(c) Are the terms of the requested order appropriate?

PART IV — LAW & ARGUMENT

A. This Court Has the Jurisdiction to Appoint the Receiver
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43. Section 243(1) of the Bankruptcy and Insolvency Act (“BIA”) and section 101 of
the Courts of Justice Act (the “CJA”) each provide this Court with the authority to appoint a

receiver if the Court finds such an appointment to be just or convenient.

Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3, s 243(1); Courts of Justice Act, RSO
1990, ¢ C.43,s 101(1).

44. EDC has complied with the technical requirements of section 244 of the BIA by

sending the 244 Notice and by waiting the prescribed ten (10) day notice period.

BIA, supra, s 244.
45. Deloitte has consented to its appointment as Receiver, subject to obtaining a
Receivership Order on terms that are satisfactory.

Smith Affidavit, Exhibit “GG” (Consent to Act), AR, Tab 2, p. A368.

B. It is Just and Convenient to Appoint the Receiver without Further Delay

46. EDC seeks the appointment of the Receiver pursuant to both the BIA and CJA. As
noted, both section 243 of the BIA and section 101 of the CJA permit the Court to appoint a

receiver where it is “just or convenient” to do so.

47. There are no pre-conditions for the exercise of the Court’s discretion to appoint a

receiver. Each case depends on its own facts.

Degroote v DC Entertainment Corp et al, 2013 ONSC 7101 at para 53.



https://www.canlii.org/en/on/onsc/doc/2013/2013onsc7101/2013onsc7101.html?autocompleteStr=2013%20ONSC%207101%20&autocompletePos=1#par53
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48. Factors to consider in determining whether it is appropriate to appoint a receiver
include, among others:
o the fact that the creditor has the right to appoint a receiver under the documentation

provided for the loan;

o the nature of the property;
o the conduct of the parties; and
o the likelihood of maximizing return to the parties.

Textron Financial Canada Ltd v Chetwynd Motels Ltd, 2010 BCSC 477 at para 50.

The EDC GSA Contemplates the Relief Sought

49. In determining what is just or convenient under section 243(1) of the BIA or section
101 of the CJA, the court must have regard to all circumstances, but in particular, the nature of the
property and the rights and interests of all parties in relation thereto, which includes the rights of
the secured creditor under its security. While the appointment of a receiver is generally regarded
as an extraordinary equitable remedy, courts do not regard the nature of the remedy as
extraordinary or equitable where the relevant security document permits the appointment of a
receiver, because the applicant is merely seeking to enforce a term of an agreement that was

assented to by both parties.

RMB Australia Holdings Ltd v Seafield Resources Ltd, 2014 ONSC 5205 at paras 28-29.
Potentia Renewables Inc v Deltro Electric Ltd, 2018 ONSC 3437 at para 50.

50. As mentioned above, the EDC GSA provides that, upon the occurrence of an event
of default thereunder, EDC may appoint a receiver of the Property. The relief that EDC seeks is

therefore not extraordinary or equitable. Rather, it is expressly contemplated by the EDC GSA.


https://www.canlii.org/en/bc/bcsc/doc/2010/2010bcsc477/2010bcsc477.html?autocompleteStr=Textron%20Financial%20Canada%20Ltd%20v%20Chetwynd%20Motels%20Ltd%20&autocompletePos=1#par50
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc5205/2014onsc5205.html?autocompleteStr=2014%20ONSC%205205%20&autocompletePos=1#par28
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc3437/2018onsc3437.html?autocompleteStr=2018%20ONSC%203437%20&autocompletePos=1#par50
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Smith Affidavit at para 9, AR, Tab 2, p. A27; Smith Affidavit, Exhibit “L”, AR, Tab
2, pp. A146-A177.

The Receivership will Maximize the Return for all Stakeholders

51. Antamex has advised EDC that it does not have sufficient liquidity to continue its
operations beyond the end of February 2024 and does not have funds to pay its external legal
counsel (although, as noted above, Antamex has recently retained insolvency counsel on a limited
retainer). Current efforts by Antamex to sell the Property and obtain funding have been

unsuccessful.

Smith Affidavit at para 62, AR, Tab 2, p. A43; Smith Affidavit, Exhibit “FF”, AR,
Tab 2, pp. A362-A366.

52. Antamex and Naverra have engaged in efforts to market and sell all or part of the
Property (both in Canada and the US) and have canvassed more than 30 lenders in an effort to
obtain additional funding. None of these efforts have produced a binding offer and, in EDC’s view,
each transaction proposed thus far was unacceptable and did not represent the fair value of the

Property or the Business.

Smith Affidavit at paras 61, 63, AR, Tab 2, pp. A42-A43.

53. If the Receiver is appointed, it can undertake a court-supervised sale process and
determine the most beneficial and efficient process to maximize the return for all stakeholders. As
part of this process the Receiver will consult with the other stakeholders, including the surety bond

companies referred to above, in an effort to maximize the return for all stakeholders.

54. For the reasons set forth in paragraphs 13 to 15 above, it is necessary and
appropriate to appoint the Receiver without any further delay. Failure to appoint the Receiver at

this time will result in the further deterioration of EDC’s security position and is likely to result in
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prejudice to Antamex’s stakeholders generally. The most relevant factors in this regard are the risk
that the Landlord and other lien claimants in the US will seek to enforce their alleged interests in
the EDC Priority Collateral and other Leased Equipment at the Norwich Glass Plant, and also the

material expenditures which Antamex is forecasted to pay next week.

The Property is Subject to Multiple Security Interests and the Receivership Will Bring

Much-Needed Stability to Antamex

55. The Property is encumbered by the registered interests of eight (8) potential secured
parties, some of whom may be related to Antamex. It would benefit all parties for the Property to
be sold in a transparent, court-supervised process and to have a platform to determine the ultimate

distribution of the proceeds of realization.

Smith Affidavit at para 65, AR, Tab 2, pp. A43-A44.

56. In addition, the Landlord, certain alleged lien claimants, and others have all alleged
competing claims in the US in respect of the Property located there. These stakeholders may
contest Antamex’s claim of ownership to the Property. EDC is already aware of two civil lawsuits
commenced by such claimants in the US. The appointment of the Receiver is necessary at this time
so that the Receiver can take steps on Antamex’s behalf to protect Antamex’s ownership interest
in the Leased Equipment. Such steps may include a US recognition proceeding under chapter 15
of the US Bankruptcy Code. The Receiver will not be able to determine an appropriate realization

strategy with any certainty until it is appointment and has access to Antamex’s books and records.

Smith Affidavit at paras. 32, 58, 66(d)-(e), AR, Tab 2, pp. A33-A34, A41, A44. Deng
Affidavit, Exhibit A, SAR, Tab 1.
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57. Should this Receivership Order not be granted, it is likely that EDC and the other
stakeholders will suffer prejudice in the form of, without limitation: (a) the risk of losing the ability
to realize on the Leased Equipment in the US; (b) the risk that Antamex will make further
expenditures to the detriment of EDC and the other stakeholders; and (c) the risk of various

stakeholders in the US and also Canada commencing litigation and exercising self-help remedies.

58. The circumstances surrounding Antamex demand a solution which will stabilize
the company and allow for a transparent assessment of realization strategies for the benefit of all
stakeholders. The appointment of the Receiver, who will owe obligations to the Court and all

stakeholders generally, will help achieve both of these ends.

C. The Terms of the Receivership Order are Appropriate

Receiver’s Charge and Receiver’s Borrowings Charge should be Granted

59. The proposed Receivership Order provides for a charge on the Property in priority
to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour
of any person, subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA (the “Receiver’s

Charge”).

60. The proposed Receivership Order also provides that the Receiver, if appointed, will
have the power to borrow up to $500,000 (the “Receiver’s Borrowings”) for the purpose of
funding the exercise of the powers and duties conferred on the Receiver by the Order, including
interim expenditures and the fees and expenses of the Receiver and its counsel. The repayment of
the Receiver’s Borrowings will be secured by way of a fixed and specific charge (the “Receiver’s

Borrowings Charge”) in priority to all security interests, trusts, liens, charges and encumbrances,
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statutory or otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge

and the charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

61. The Receiver’s Charge and Receiver’s Borrowings Charge will rank first in priority
to any purchase money security interest (“PMSI”) and the security interest of HSBC. HSBC and
the other PPSA registrants with financing statements registered in respect of Antamex in Ontario
and British Columbia have been served with this Application and have not, at this time, objected

to the requested relief.

62. EDC accordingly submits that the Receiver’s Charge and Receiver’s Borrowings
Charge will not rank ahead of the security interest of any secured creditor who would be materially
affected by the Receivership Order who does not have notice of these proceedings, and that the
Receiver’s Charge and Receiver’s Borrowings Charge are therefore appropriate in the

circumstances.

63. The Receiver’s Charge and Receiver’s Borrowings Charge are necessary and

appropriate in the circumstances because:

(a) The Receiver is essential to the proposed process, and the Receiver’s Charge will
secure the payment of the receiver and its counsel’s fees incurred in respect of these

proceedings.

(b) It is anticipated that the orderly sale or liquidation of the Business and the Property
will take some time, and that the Receiver will not have sufficient funds in the estate
to meet necessary, interim expenditures. It is therefore appropriate for this Court to

authorize the Receiver to borrow funds on a priority basis under Receiver’s
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certificates to fund the costs of the receivership, subject to the monetary limit set

forth therein.

(©) The Receivership Order also provides transparency to stakeholders regarding the
receivership costs by providing that the Receiver’s accounts remain subject to a

passing of accounts before the Court, as is the practice on the Commercial List.

Termination of employees immediately prior to the date of the Appointment Order

64. Antamex employs approximately 250 employees in Ontario, some of whom are
unionized. Antamex does not have sufficient liquidity to fund payroll obligations and will not have
sufficient funds to continue funding payroll obligations. For this reason, the proposed Receiver
has recommended that the Receivership Order provide that all employees of Antamex will be
deemed to be terminated by Antamex immediately prior to the issuance of the requested

Receivership Order.

Smith Affidavit at para 12(c), AR, Tab 2, p. A28.

65. This Court has granted this relief before in similar circumstances.

Corner Flag LLC v Erwin Hymer Group North America Inc., Order Appointing receiver dated
February 15, 2019 (CV-19-614593-00CL), attached as Appendix “A” hereto.

66. As noted, Antamex has advised EDC that it does not have sufficient liquidity to
continue its operations beyond the end of February 2024, including liquidity to meet its payroll
obligations as they become due. Eliminating such payroll obligations will enable the Receiver to
focus its energies and Antamex’s limited resources on evaluating realization strategies and options

in respect of Antamex’s Business and Property.
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67. If appointed, the proposed Receiver will cause Antamex to retain sufficient former
employees to assist with the receivership proceedings while it evaluates realization strategies and

options.

68. The proposed Receiver supports all of the relief sought by EDC on this application,

including the dismissal of the adjournment request.

PART V — ORDER REQUESTED

69. For the reasons set forth herein, EDC respectfully requests that this Honourable

Court grant:

(a) an order substantially in the form as the draft Receivership Order, among other

things:

(1) abridging the time for service of the notice of application and the application

record and validating service thereof;

(11) appointing Deloitte as Receiver, without security, of all the Property

pursuant to section 243(1) of the BIA and section 101 of the CJA;

(ii1))  empowering the Receiver upon its appointment to, among other things:

(1) take possession and exercise control over the Property;

(2) manage, operate, and carry on the Business of the Antamex;

3) market and sell any or all of the Business or the Property;

(4) settle, extend, or compromise any indebtedness owing to the Debtor;

(%) borrow funds on a priority basis under Receiver’s certificates to fund
the costs of the receivership;
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(7)

(8)

©)
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initiate, prosecute, and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Debtor, the Property, or the Receiver,
and to settle or compromise any such proceedings;

act as foreign representative in any foreign recognition proceedings
which may be taken;

examine under oath any current or former directors or officers of the
Debtor in accordance with Rule 34 of the Rules of Civil Procedure,
R.R.0O. 1990, Reg 194; and

take any steps reasonably incidental to the exercise of the
aforementioned powers or the performance of any statutory
obligations;

(b) awarding the Applicant its costs of this proceeding, including legal fees,

disbursements, and HST thereon; and

(©) such further and other relief as counsel may advise and this Honourable Court may

deem just.

RESPECTFULLY SUBMITTED THIS 26TH DAY OF FEBRUARY, 2024

Fasken Martineauw DuMoulin LLP

FASKEN MARTINEAU DuMOULIN LLP

Lawyers for the Applicant
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SCHEDULE “A”
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Degroote v DC Entertainment Corp et al, 2013 ONSC 7101;

Textron Financial Canada Ltd v Chetwynd Motels Ltd. 2010 BCSC 477;
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SCHEDULE “B”
LEGISLATION

Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3
Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a
receiver to do any or all of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other
property of an insolvent person or bankrupt that was acquired for or used in relation to a
business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the
insolvent person’s or bankrupt’s business; or

(c) take any other action that the court considers advisable.

Courts of Justice Act, RSO 1990, ¢ C.43
Injunctions and receivers

101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order may be
granted or a receiver or receiver and manager may be appointed by an interlocutory order, where
it appears to a judge of the court to be just or convenient to do so.
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