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NOTICE OF MOTION 
(Re: Stay Extension) 

(Returnable on June 26, 2019) 
 

The Applicant will make a motion before a Judge of the Ontario Superior Court of Justice 

(Commercial List) on Wednesday, June 26, 2019 at 10:00 a.m., or as soon after that time as the 

motion can be heard, at 330 University Avenue, in the City of Toronto. 

PROPOSED METHOD OF HEARING:  The motion is to be heard orally. 

THE MOTION IS FOR:  

(a) An Order substantially in the form attached to the Motion Record at Tab 3 (the “Stay 

Extension and Cash Collateral Order”): 

i. ordering that the Stay Period set out in paragraph 18 of the Initial Order granted in 

these proceedings on March 8, 2019 (as amended and restated, the “Initial 

Order”) be extended to December 16, 2019;  
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ii. authorizing the Applicant to increase the cash collateral amount deposited with 

Citibank, N.A., Canada Branch (“Citibank”) by $3 million; and 

iii. such further and other relief as this Court deems just. 

THE GROUNDS FOR THE MOTION ARE:  

Background of CCAA Proceedings  

1. On March 1, 2019, the Quebec Court of Appeal released its judgment against the Applicant, 

Imperial Tobacco Canada Limited (“Imperial”) and Rothmans, Benson & Hedges Inc. 

(“RBH”), which ordered the Applicant, Imperial and RBH to pay damages to the Quebec 

class action plaintiffs in the approximate amount of $13.5 billion (including interest and an 

additional indemnity) on a solidary basis. 

2. The Applicant also is the subject of significant health care cost recovery litigation by each of 

the ten provinces. 

3. The Applicant obtained the Initial Order pursuant to the Companies’ Creditors Arrangement 

Act (“CCAA”). The Initial Order (i) appointed Deloitte Restructuring Inc. to act as monitor 

(the “Monitor”); (ii) appointed the Honourable Warren K. Winkler, Q.C. (the “Court-

Appointed Mediator”) to mediate a global settlement of the Tobacco Claims (as defined in 

the Initial Order) against the Applicant and others; and (iii) granted a stay of proceedings 

until April 5, 2019, which has been subsequently extended to June 28, 2019.  

4. All capitalized terms not otherwise defined herein have the meanings set forth in the Initial 

Order. 
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5. Since the date of the Initial Order, both Imperial and RBH have sought protection from their 

creditors under the CCAA.  

Citibank Cash Collateral 

6. The Applicant maintains seven bank accounts with Citibank.  The Applicant previously 

pledged $8 million in respect of certain cash management services, including automatic 

clearing house (“ACH”) transactions, that require extension of credit by Citibank (the 

“Citibank Cash Collateral”); 

7. The quantity of ACH transactions has increased in recent years as a result of increased 

pricing, increased excise taxes and increased direct sales to retail and associated provincial 

tobacco taxes payable.  As a result, there are certain periods when the ACH transactions 

exceed the amount of the Citibank Cash Collateral;  

8. Accordingly, Citibank has requested that the Applicant increase the Citibank Cash Collateral 

by $3 million to protect Citibank from possible exposure;  

9. The Applicant is seeking an Order authorizing it to increase the Citibank Cash Collateral by 

$3 million, to which Order the Monitor has given its consent; 

Stay Extension  

10. The Stay Period granted in the Initial Order will expire on June 28, 2019.  The Applicant 

seeks an extension of the Stay Period until December 16, 2019.  The choice of date was 

informed by discussions with the Court-Appointed Mediator;  
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11. The projected cash flow forecast, as prepared by the Applicant with the assistance of the 

Monitor, demonstrates that the Applicant has sufficient liquidity to operate its business and 

meet its obligations during the proposed extension of the Stay Period;  

12. Extending the Stay Period is required to enable the Applicant to continue to operate in the 

ordinary course while engaging in discussions to seek a collective resolution of the pending 

Tobacco Claims as against the Applicant and others;  

13. The Applicant has acted in good faith and with due diligence during the course of its CCAA 

proceedings since the date of the Initial Order;  

14.  The Applicant also relies on: 

i. the provisions of the CCAA and the statutory, inherent and equitable jurisdiction 

of this Court; and 

ii. such further and other grounds as counsel may advise and this Honourable Court 

may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of this 

application: 

(a) the Affidavit of William E. Aziz, sworn June 12, 2019; 

(b) the Fourth Report of the Monitor, to be filed; and 
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(c) such further and other evidence as counsel may advise and this Court may permit.  
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AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF JTI-MACDONALD CORP. 
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AFFIDAVIT OF WILLIAM E. AZIZ 
(sworn June 12, 2019) 

 

I, WILLIAM E. AZIZ, of the Town of Oakville, in the Province of Ontario, MAKE 

OATH AND SAY: 

1. Pursuant to the Initial Order (as amended and restated, the “Initial Order”) granted by the 

Ontario Superior Court of Justice (Commercial List) (the “Court”) on March 8, 2019 pursuant to 

the Companies’ Creditors Arrangement Act (“CCAA”) in the proceedings initiated by JTI-

Macdonald Corp. (the “Applicant” or “JTIM”),  the Court approved my appointment as the Chief 

Restructuring Officer (“CRO”) of JTIM.  As such I have knowledge of the matters hereinafter 

deposed to, save where I have obtained information from others. Where I have obtained 

information from others, I have stated the source of the information and believe it to be true. 

2. All capitalized terms used herein and not otherwise defined have the meanings set forth in 

the Initial Order. 
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INTRODUCTION 

3. This affidavit is sworn in support of a motion for an Order: 

(a) extending the Stay Period to December 16, 2019; and 

(b) authorizing JTIM to increase the cash collateral amount deposited with Citibank, N.A., 

Canada Branch (“Citibank”) by $3 million. 

4. The Applicant, through its predecessor corporations and other related business entities, has 

been a manufacturer of tobacco products in Canada since 1858.  JTIM is a private company, 

headquartered in Mississauga, Ontario and is the third largest tobacco company defendant in the 

Quebec Class Actions based on volume of sales in Canada.  

5. As further described in the affidavit of Robert McMaster sworn on March 8, 2019 in 

support of the Initial Order (the “Initial Affidavit”), on March 1, 2019, the Quebec Court of 

Appeal released its judgment (the “QCA Judgment”), which substantially upheld the judgment 

of Mr. Justice Riordan of the Quebec Superior Court released on June 1, 2015 (the “2015 

Judgment”). The QCA Judgment ordered JTIM and the other defendants to pay damages to the 

plaintiffs in the Quebec Class Actions (the “QCAPs”) in the approximate amount of $13.5 billion 

(including interest and an additional indemnity) on a solidary basis.  

6. Additionally, and as also further described in the Initial Affidavit, the Applicant is the 

subject of significant health care cost recovery litigation (the “HCCR Actions”) by each of the ten 

provinces.  Although the total potential quantum of damages claimed in the HCCR Actions is not 

yet known, I am advised by counsel to the Applicant that over $500 billion has been claimed to be 

owing by all of the defendants in the five provinces where amounts have been specified in the 

claims or detailed in expert reports.  
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7. As a result of the QCA Judgment and the HCCR Actions, the Applicant sought the 

protections afforded under the CCAA in order to (i) maintain the status quo of its operations, (ii) 

preserve going concern value, and (iii) provide the Applicant with a period of stability within 

which to attempt to find a collective resolution to all of the claims being made against it.  But for 

the QCA Judgment and the other contingent litigation claims, the Applicant is a profitable and 

viable corporation. 

8. On March 8, 2019, the Applicant was granted protection from its creditors under the CCAA 

pursuant to the Initial Order.  A copy of the Initial Order is attached as Exhibit “A”.  

9. Pursuant to the Initial Order, Deloitte Restructuring Inc. was appointed as the Monitor (the 

“Monitor”) of the Applicant in these CCAA proceedings.   Additionally, the Honourable Warren 

K. Winkler, Q.C. was appointed as an officer of the Court and a neutral third party (the “Court-

Appointed Mediator”) to mediate a global settlement of the Tobacco Claims against the 

Applicant pursuant to the Initial Order.  

10. The Initial Order provides for a Court-ordered stay of proceedings (the “Stay of 

Proceedings”), which is currently set to expire on June 28, 2019 pursuant to an Order of the Court 

dated April 5, 2019.   

11. On March 12, 2019 and March 22, 2019, Imperial Tobacco Canada Limited and Imperial 

Tobacco Company Limited (together, “Imperial”) and Rothmans, Benson & Hedges Inc. 

(“RBH”) each filed for creditor protection under the CCAA, respectively.  Imperial and RBH are 

defendants under both the QCA Judgment and the HCCR Actions.  I am advised by the Applicant’s 

counsel that there is currently a stay of proceedings against all three defendants under the QCA 

Judgment, their affiliates and all of the defendants under the HCCR Actions.   
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ACTIVITIES SINCE INITIAL ORDER 

12. I am advised by counsel to the Applicant that, since the date of the Initial Order: 

(a) external legal counsel has continued discussions with counsel to: 

(i) the Province of Ontario; 

(ii) the consortium (the “Consortium”) of the Provinces of British Columbia, 

Manitoba, New Brunswick, Nova Scotia, Prince Edward Island and 

Saskatchewan; 

(iii) the Provinces of Alberta and Newfoundland and Labrador; and  

(iv) the QCAPs, 

in an attempt to commence resolution discussions in respect of their respective claims 

against the Applicant; 

(b) external legal counsel and the Monitor have been communicating with the Court-

Appointed Mediator from time to time at the request of the Court-Appointed Mediator; 

(c) JTIM, along with Imperial and RBH, are in the process of negotiating and finalizing a 

form of non-disclosure agreement that will permit stakeholders to access requested 

commercially sensitive and confidential information; and 

(d) the Applicant’s external counsel has provided regular updates to the Monitor and its 

counsel in respect of such discussions, to the extent that the Monitor did not participate 

directly in such discussions. 



 - 5 - 

Fee Disclosure Order 

13. In response to a motion brought by the QCAPs on May 14, 2019, the Court granted an 

Order (the “Fee Disclosure Order”) requiring the Monitor to provide to counsel to the QCAPs, 

and upon written request, any other parties on the Service List, the fees and disbursements paid to 

each of the Monitor, the Monitor’s counsel, the Applicant’s counsel and any financial advisor of 

the Applicant retained in connection with the CCAA proceedings, except for any financial advisor 

in respect of whose work the Applicant properly asserts solicitor-client, settlement, litigation or 

other privilege.   

14. A substantially similar order was granted on the same date in respect of each of Imperial 

and RBH.  

15. I am advised by the Applicant’s counsel that the Monitor has received written requests 

from, and has provided such information to, each of counsel for the QCAPs, Consortium, the 

Province of Ontario, and the Provinces of Alberta and Newfoundland and Labrador.  

Communication Protocol 

16. On May 24, 2019, Justice McEwen granted an Endorsement approving a communication 

and confidentiality protocol (the “Communication Protocol”) between the Court-Appointed 

Mediator and the Court in respect of each of JTIM, Imperial and RBH’s CCAA proceedings.  The 

Communication Protocol provides that the Court and the Court-Appointed Mediator may have 

direct confidential communications between one another to discuss the conduct of the mediation 

process and the manner in which it will be coordinated within the CCAA proceedings.  There are 

certain restrictions on what can be disclosed between the Court and the Court-Appointed Mediator, 
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including: (i) how the Court will decide any matter before it for determination; and (ii) the 

negotiating positions or confidential information of the parties in the mediation process.  

17. Copies of all orders and endorsements granted in these CCAA Proceedings, including the 

Fee Disclosure Order and the Communication Protocol, are available on the Monitor’s website 

accessible at: www.insolvencies.deloitte.ca/en-ca/JTIM.  

Application of security deposit held by JTI-Macdonald TM Corp. 

18. As described in the Initial Affidavit, JTIM licenses or has the right to use trademarks owned 

by JTI-Macdonald TM Corp. (“TM”) pursuant to the Trademark License Agreement dated 

October 8, 1999 (as amended, the “Trademark Agreement”).  Under the Trademark Agreement, 

JTIM is required to pay monthly royalty payments to TM as consideration for the use of TM’s 

trademarks.  Pursuant to the Endorsement of Justice McEwen granted on March 19, 2019 (the 

“March Endorsement”), such payments have been suspended pending further order of the Court.   

19. As also set out in the Initial Affidavit, in accordance with the Trademark Agreement and 

as a condition to the forbearance by TM of exercising enforcement rights against JTIM prior to its 

commencement of these proceedings, JTIM was required to provide a deposit to TM (acting 

through its privately appointed receiver, PricewaterhouseCoopers Inc. (the “TM Receiver”)) in an 

amount equal to 1.5 times the average monthly payment under the Trademark Agreement against 

which outstanding liabilities could be set-off.  As of the date of the Initial Order, the deposit held 

by TM was $1.33 million (the “Deposit”).  

20. Since the date of the March Endorsement, JTIM has not been paying the royalty payments 

owing to TM under the Trademark Agreement and such amounts have been accruing.  I am advised 
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by Robert McMaster, Director, Taxation and Treasury for JTIM that, as of May 31, 2019, the 

amount payable to TM (including pre-filing royalties) exceeded $2.44 million.   

21. Accordingly, as permitted under the Trademark Agreement and the forbearance 

arrangements between the TM Receiver and the Applicant, the TM Receiver advised the Applicant 

and the Monitor that it intended to exercise its rights of set-off against the Deposit.  Accordingly, 

the TM Receiver has applied the Deposit in reduction of the outstanding liabilities owing from 

JTIM to TM under the Trademark Agreement, which was applied first against the outstanding 

royalty accrual related to the pre-filing period.   

Mediation Process 

22. The Applicant intends to follow the mediation timetable and procedure as recently set out 

by the Court-Appointed Mediator.   

CITIBANK CASH COLLATERAL 

23. As described in the Initial Affidavit, JTIM maintains seven bank accounts with Citibank.  

JTIM pledged $8 million in respect of certain cash management services that require the extension 

of credit by Citibank, including automatic clearing house (“ACH”) transactions and credits and 

debits initiated by JTIM (the “Citibank Cash Collateral”). 

24. The types of ACH transactions that JTIM initiates in its ordinary course of business are: (i) 

payments (i.e., payroll related or other vendor payments); and (ii) direct debits (i.e., preauthorized 

debits that JTIM collects from customers).  On a daily basis, these transactions may lead to 

potential financial exposure for Citibank as a result of, respectively, (i) a lack of sufficient funds 

in the Applicant’s bank account, resulting in Citibank advancing the funds to complete the 
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transaction; and (ii) a customer recalling the debit payment after JTIM has already expended the 

funds for other purposes.  I am advised by Robert McMaster that, in response to the 2015 Judgment 

and in accordance with Citibank’s policies, Citibank required JTIM to pledge the Citibank Cash 

Collateral to protect Citibank for any potential exposure.   

25. I am further advised by Robert McMaster that the quantity of ACH transactions has 

increased in recent years as a result of increased pricing, increased excise taxes and increased sales 

direct to retail and associated provincial tobacco taxes payable.  As a result, Citibank has requested 

that the Applicant increase the Citibank Cash Collateral by $3 million.  Based on the Applicant’s 

year-to-date activity, there are certain dates when the ACH transactions exceed the existing amount 

of the Citibank Cash Collateral by approximately $2.5 million.  Accordingly, the requested 

increase is to protect Citibank from possible exposure and, in my opinion, is a common request 

from credit providers and is reasonable in the circumstances.  

26. Paragraph 48(e) of the Initial Order provides that the Charges do not rank in priority to 

cash collateral “deposited with a financial institution after the date of [the Initial Order] with either 

the consent of the Monitor or pursuant to further order of the Court.”  Although the Monitor 

consents to this request, given the quantum, the Applicant thought it prudent to seek an Order 

authorizing it to increase the Citibank Cash Collateral.  It is imperative that JTIM remains in good 

standing with Citibank, its main banking service provider.   

EXTENSION OF THE STAY OF PROCEEDINGS 

27. The Applicant seeks an extension of the Stay Period until December 16, 2019.  This date 

was informed by my discussions with the Court-Appointed Mediator on this point. It is my 

understanding from external counsel that Imperial and RBH are also seeking an extension of their 
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Court File No. CV-19-615862-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE 

JUSTICE MCEWEN 

) 
) 
) 
) 

WEDNESDAY, THE 26TH  

DAY OF JUNE, 2019     

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF JTI-MACDONALD CORP. 

 

STAY EXTENSION AND CASH COLLATERAL ORDER 

 THIS MOTION, made by JTI-Macdonald Corp. (the “Applicant”), pursuant to the 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) was 

heard this day at 330 University Avenue, Toronto, Ontario. 

 ON READING (i) the affidavit of William E. Aziz sworn June 12, 2019 and the exhibits 

thereto and (ii) the fourth report dated June , 2019 of Deloitte Restructuring Inc. in its capacity 

as Monitor of the Applicant (the “Monitor”), and on hearing the submissions of counsel for the 

Applicant, the Monitor, and any other party appearing for any other person on the service list, 

properly served as appears from the affidavit of Rachel Bengino sworn on June 12, 2019, filed:    



 

SERVICE 

1. THIS COURT ORDERS that the time for service and filing of the Notice of Motion and 

the Motion Record is hereby validated so that this Motion is properly returnable today and hereby 

dispenses with further service thereof.  

STAY EXTENSION 

2. THIS COURT ORDERS that the Stay Period as ordered and defined in paragraph 18 of 

the Initial Order granted March 8, 2019 (as amended and restated, the “Initial Order”) is hereby 

extended until and including December 16, 2019.  

CITIBANK CASH COLLATERAL 

3. THIS COURT ORDERS that, at the request of Citibank, N.A., Canada Branch, the 

Applicant is hereby authorized to deposit additional cash collateral with Citibank in the amount of 

$3,000,000 (the “Additional Citibank Cash Collateral”).  For greater certainty, the Additional 

Citibank Cash Collateral is cash collateral deposited with a financial institution in accordance with 

paragraph 48(e) of the Initial Order.  

GENERAL 

4. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Applicant and the Monitor in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested 

to make such orders and to provide such assistance to the Applicant and the Monitor as may be 



 

necessary or desirable to give effect to this Order or to assist the Applicant and the Monitor in 

carrying out the terms of this Order. 

__________________________________ 
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