
 

 

Court File No. CV-12-9545-00CL 

 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST) 

 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS  
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS 

AMENDED 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF 3113736 CANADA LTD., 4362063 CANADA LTD., and  
A-Z SPONGE & FOAM PRODUCTS LTD. 

APPLICANTS 

 

TWENTY-FIFTH REPORT OF THE MONITOR 
DATED SEPTEMBER 16, 2021 

  



 

 

 

TABLE OF CONTENTS 

INTRODUCTION ...................................................................................................................................... 1 

PURPOSE OF REPORT ............................................................................................................................ 3 

TERMS OF REFERENCE ........................................................................................................................ 4 

BACKGROUND ......................................................................................................................................... 4 

CLAIMS SOLICITATION PROCEDURE ............................................................................................. 4 

RECEIPTS FROM THE US URETHANE PROCEEDINGS ................................................................ 6 

SECOND INTERIM DISTRIBUTION TO CREDITORS OF VALLE FOAM AND A-Z FOAM .... 7 

SECOND INTERIM DISTRIBUTION TO DOMFOAM CREDITORS .............................................. 8 

A-Z FOAM PURCHASER’S CLAIM TO RESIDUAL DOW SETTLEMENT FUNDS .................... 9 

STATUS OF VALLE FOAM’S SHARE OF THE RESIDUAL DOW SETTLEMENT FUNDS ..... 10 

RECEIPTS FROM CANADIAN POLYOLS CLASS PROCEEDING ............................................... 10 

SETTLEMENT OF DOMFOAM PURCHASER’S MOTION ............................................................ 13 

ALLOCATION OF PROFESSIONAL FEES ........................................................................................ 15 

MONITOR’S RECOMMENDATIONS ................................................................................................. 18 

 



 

 

EXHIBITS 

EXHIBIT A: Initial Order dated January 12, 2012 

EXHIBIT B: U.S. Recognition Order dated February 24, 2012 

EXHIBIT C: Claims Solicitation Procedure Order dated June 15, 2012 

EXHIBIT D: Distribution Order dated September 29, 2015 

EXHIBIT E: Sanction Order dated January 24, 2017  

EXHIBIT F: Second Distribution Order dated May 29, 2018  

EXHIBIT G: CRO Appointment Order dated June 8, 2020 

EXHIBIT H: Affidavit of Mr. Vallecoccia sworn on November 16, 2018 

EXHIBIT I: Endorsement of Justice Koehnen dated October 8, 2020 

EXHIBIT J: Statement of Receipts and Disbursements for Valle Foam for the period March 
29, 2012 to August 31, 2021  

EXHIBIT K: Statement of Receipts and Disbursements for Domfoam for the period March 
29, 2012 to August 31, 2021  

EXHIBIT L: Statement of Receipts and Disbursements for A-Z Foam for the period March 
29, 2012 to August 31, 2021  

 



- 1 - 

 

INTRODUCTION 

1. By Order of the Court dated January 12, 2012 (the “Initial Order”), Valle Foam Industries 

(1995) Inc. (“Valle Foam”), Domfoam International Inc. (“Domfoam”) and A-Z Sponge 

& Foam Products Ltd. (“A-Z Foam”) (collectively, the “Applicants” or the 

“Companies”), obtained protection from their creditors pursuant to the Companies’ 

Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”).  The CCAA 

proceeding with respect to the Applicants is referred to herein as the “CCAA Proceeding”. 

2. Pursuant to the Initial Order, Deloitte & Touche Inc. was appointed monitor of the 

Applicants as part of the CCAA Proceeding (the “Monitor”).  Pursuant to the Initial Order, 

all proceedings against the Applicants were stayed until February 10, 2012, or until such 

later date as this Court would order (the “Stay Period”).  A copy of the Initial Order is 

attached hereto as Exhibit “A”. 

3. On July 1, 2013, Deloitte & Touche Inc. changed its name to Deloitte Restructuring Inc. 

(hereafter, “Deloitte”). 

4. All of the assets utilized by the Companies in connection with operation of their businesses 

have been sold.  As described below, certain of the proceeds of the Companies’ assets 

(collectively, the “Proceeds”) have been distributed to the Companies’ creditors.  

Following the sale of its assets, Valle Foam changed its name to 3113736 Canada Ltd. and 

Domfoam changed its name to 4362063 Canada Ltd.  Throughout this Report, references 

to Valle Foam mean 3113736 Canada Ltd. and references to Domfoam mean 4362063 

Canada Ltd. 

5. By Order of the United States Bankruptcy Court, Northern District of Ohio (Western 

Division) (the “U.S. Bankruptcy Court”) dated February 24, 2012 (the “U.S. Recognition 

Order”), the CCAA Proceeding was recognized as a foreign main proceeding.  A copy of 

the U.S. Recognition Order is attached hereto as Exhibit “B”. 
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6. The Court has periodically extended the Stay Period, most recently by order dated April 

20, 2021.  Unless extended, the Stay Period will expire on October 29, 2021. 

7. Pursuant to the Order of the Court dated June 15, 2012 (the “Claims Solicitation 

Procedure Order”), the Monitor conducted and completed a claims process with respect 

to the Companies (the “Claims Solicitation Procedure”).  The claims bar date under the 

Claims Solicitation Procedure was August 31, 2012 (the “Claims Bar Date”).  A copy of 

the Claims Solicitation Procedure Order is attached hereto as Exhibit “C”. 

8. By Order of the Court dated September 29, 2015 (the “Distribution Order”), the Monitor 

was authorized and directed to make an interim distribution of the Valle Foam Proceeds 

and A-Z Foam Proceeds on a pro rata, pari passu basis to the Valle Foam Creditors and 

A-Z Foam Creditors holding Proven Claims (the “First Distribution”), subject to the 

holdbacks described in the Distribution Order in respect of amounts secured by the 

Administration Charge and Directors’ Charge.  A copy of the Distribution Order is attached 

hereto as Exhibit “D”. 

9. By Order dated September 6, 2016 (the “Meeting Order”), the Court authorized Domfoam 

to file a Plan of Compromise and Arrangement pursuant to the CCAA dated August 23, 

2016 (as amended, the “Plan”). 

10. The Plan was approved by the requisite majorities of Domfoam’s creditors and by Order 

dated January 24, 2017 (the “Sanction Order”), the Court approved and sanctioned the 

Plan and authorized the Monitor, Domfoam and its directors and officers to take all steps 

necessary to implement the Plan.  A copy of the Sanction Order is attached hereto as 

Exhibit “E”. 

11. The conditions precedent to implementation of the Plan were satisfied and the Monitor 

carried out a first distribution to the Creditors of Domfoam (the “First Domfoam 

Distribution”). 
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12. By Order of the Court dated May 29, 2018 (the “Second Distribution Order”), the 

Monitor was authorized and directed to make a second interim distribution of the Valle 

Foam Proceeds, A-Z Foam Proceeds and Domfoam Proceeds on a pro rata, pari passu 

basis to the Valle Foam Creditors, A-Z Foam Creditors and Domfoam Creditors 

respectively holding Proven Claims.  A copy of the Second Distribution Order is attached 

hereto as Exhibit “F”. 

13. As described below, the Monitor has not carried out the second interim distribution of the 

Domfoam Proceeds pending resolution of the claim to the Dow Settlement Funds (as 

defined below) asserted by Domfoam Inc. (formerly 4037057 Canada Inc.) (the 

“Domfoam Purchaser”). 

14. By order of the Court dated June 8, 2020 (the “CRO Appointment Order”), Mr. Linc 

Rogers, a partner with the law firm of Blake, Cassels & Graydon LLP, was appointed as 

the Chief Restructuring Officer of the Companies (the “CRO”).  The Monitor sought the 

appointment of the CRO as the Companies’ counsel was unable to obtain instructions from 

Mr. Tony Vallecoccia, the sole remaining officer and director of the Companies.  A copy 

of the CRO Appointment Order is attached hereto as Exhibit “G”. 

15. The Initial Order together with related Court documents, the Notice to Creditors dated 

January 17, 2012 and the Monitor’s First through Twenty-Fourth Reports to the Court 

(collectively, the “Prior Reports”) have been posted on the Monitor’s website at 

www.deloitte.com/ca/vallefoam (the “Monitor’s Website”).  The Monitor has also 

established a dedicated e-mail address at vallefoam@deloitte.ca for creditors and other 

interested parties to contact the Monitor with questions or concerns regarding the CCAA 

Proceeding. 

PURPOSE OF REPORT 

16. The purpose of this report (the “Twenty-Fifth Report”) is to provide the Court with 

information on the following:  

http://www.deloitte.com/ca/vallefoam
mailto:vallefoam@deloitte.ca
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(a) the Monitor’s activities since the filing of the Twenty-Fourth Report; and 

(b) the settlement of the competing claims to the Domfoam Dow Settlement 

Funds and the Domfoam Canadian Polyols Funds (each as defined below) 

asserted by Domfoam and the Domfoam Purchaser (the “Domfoam 

Settlement”) and provide the Court with the Monitor’s view of the 

appropriateness of the Domfoam Settlement.  

TERMS OF REFERENCE 

17. In preparing the Twenty-Fifth Report, the Monitor has relied upon unaudited financial 

information, the Companies’ books and records, the financial information prepared by the 

Companies and discussions with the CRO and legal counsel for the Companies.   

18. Unless otherwise stated, all dollar amounts contained in the Twenty-Fifth Report are 

expressed in Canadian dollars. 

19. Capitalized terms not otherwise defined in the Twenty-Fifth Report are as defined in the 

Initial Order, the Claims Solicitation Procedure Order or the Plan. 

BACKGROUND 

20. The Companies operated together as one of Canada’s leading and largest manufacturers 

and distributors of flexible polyurethane foam products from facilities located in Ontario, 

Quebec and British Columbia.  The operations of Valle Foam and Domfoam historically 

comprised substantially all of the Companies’ operations.  A-Z Foam and Valle Foam are 

wholly owned subsidiaries of Domfoam. 

CLAIMS SOLICITATION PROCEDURE 

21. Listed below is a summary of the Prefiling Claims and Postfiling Claims which have been 

admitted by the Monitor in accordance with the Claims Solicitation Procedure Order, the 

Distribution Order and the Second Distribution Order.  The Distribution Order and the 
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Second Distribution Order authorized the Monitor to admit certain late filed Proofs of 

Claim. 

 

For Valle Foam Industries (1995) Inc., one additional employee claim in the amount of $11,511.44 was added 
as noted in paragraph 39 of the Eighteenth Report to the Court. 

22. As described in the Prior Reports, the Applicants were named as Defendants in certain 

class action lawsuits in Canada and the United States (collectively, the “Class Actions”), 

based upon allegations of price fixing by certain of the Applicants and other manufacturers 

in the slab foam industry.  The Canadian Class Actions consisted of two proceedings 

commenced in each of British Columbia and Ontario and a proceeding commenced in 

Quebec.  The Canadian Class Actions advanced joint and several claims against the 

Companies and certain other defendants or respondents on behalf of proposed classes 

comprised of all persons or entities who purchased polyurethane foam and polyurethane 

foam products in Canada from and after January 1, 1999 (collectively, the “Class”). 

23. There are nine large common creditors in Valle Foam and Domfoam. These nine creditors 

with Proven Claims against Valle Foam represent $25,873,179.27 or approximately 93.0% 

of all Proven Claims against Valle Foam and the same parties collectively represent 

$25,556,747.32 or approximately 94.5% of all Proven Claims against Domfoam.  A-Z 

Foam has two common creditors with Valle Foam and Domfoam which represent 

$4,014,667.30 or 98.3% of all Proven Claims.   

24. The most significant Proven Claims against the Companies were filed in respect of the 

Canadian Class Actions in the total amount of $40.0 million (allocated to each of Valle 

Foam and Domfoam in the amount of $18.0 million, and to A-Z Foam in the amount of 

$4.0 million), and by the Competition Bureau against both Valle Foam and Domfoam each 

in the amount of $6.0 million.  The Proven Claims filed in respect of the Canadian Class 

Actions against Valle Foam, Domfoam and A-Z Foam respectively represent 

Company

Pre-Filing 

(Admitted)

Post-Filing 

(Admitted) Total
Valle Foam Industries (1995) Inc.  $ 27,834,345.47  $   168,255.98  $         28,002,601.45 

Domfoam International Inc.  $ 27,037,315.86  $     54,241.01  $         27,091,556.87 

A-Z Sponge & Foam Products Ltd.  $   4,084,071.70  $   135,372.59  $           4,219,444.29 



- 6 - 

 

approximately 64.7%, 66.6% and 97.9% of Proven Claims against Valle Foam, Domfoam 

and A-Z Foam.  The Proven Claims filed by the Competition Bureau against both Valle 

Foam and Domfoam respectively represent approximately 21.6% and 22.2% of Proven 

Claims against Valle Foam and Domfoam. 

RECEIPTS FROM THE US URETHANE PROCEEDINGS 

25. The Companies had previously advised the Monitor that they each were claimants in a class 

action proceeding before the United States District Court for the District of Kansas under 

the caption In Re Urethane AntiTrust Litigation (the “US Urethane Proceedings”).   

26. As previously reported in the Monitor’s Seventh Report to the Court dated July 12, 2013 

(the “Seventh Report”), pursuant to a 2008 services agreement (the “Services 

Agreement”) between the Companies and Refund Recovery Services, LLC (“RRS”), the 

Companies retained RRS to assist in asserting and recovering their claims in the US 

Urethane Proceedings in consideration of a fee equal to 25% of all funds paid to the 

Companies. Thereafter, Enterprise Law Group (“ELG”) was retained by RRS to assist in 

recovering the Valle Foam claim only in the US Urethane Proceedings.  Subsequently, Lex 

Group, LLC (“Lex Group”), the successor to RRS, assigned to ELG its rights under the 

Services Agreement to receive the 25% commission in respect of any funds paid to Valle 

Foam only pursuant to the US Urethane Proceedings.  The Monitor has been advised by 

Lex Group that it assigned its rights under the Services Agreement to Lex Acquisition 

Group, LLC (“Lex Acquisition”) on January 7, 2015. 

27. In 2013, the Companies received initial distributions with respect to their claims in the US 

Urethane Proceedings related to two separate settlements with BASF Corporation and 

Huntsman International LLC.  The net amount of these settlement funds, after deduction 

of the 25% fee payable to ELG and Lex Group (the “Agent Fee”), was distributed to the 

creditors of Valle Foam and A-Z Foam as part of the First Distribution and to the creditors 

of Domfoam as part of the First Domfoam Distribution. 
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28. A further settlement was reached in the US Urethane Proceedings with The Dow Chemical 

Company (“Dow”).  By letter dated March 21, 2018, class counsel delivered to the 

Companies their share of the initial distribution of 85% of the USD$835 million settlement 

reached with Dow in the US Urethane Proceedings (the “Dow Settlement”) as follows: 

USD$732,651.37 to A-Z Foam, USD$5,542,999.25 to Valle Foam and USD$3,741,639.62 

to Domfoam (collectively, the “Initial Dow Settlement Funds”).  Each of these cheques 

was deposited to the applicable account maintained by the Monitor for each of the 

Companies, following which the Monitor paid the Agent Fee from such funds.   

29. In December 2018, the Monitor received from class counsel further funds with respect to 

the Companies’ share of the Dow Settlement as follows: USD$130,519.67 to A-Z Foam, 

USD$987,486.91 to Valle Foam and USD$666,562.02 to Domfoam.  In January 2020, 

further funds with respect to the Companies’ share of the Dow Settlement were received 

as follows: USD$1,498.94 to A-Z Foam, USD$11,340.45 to Valle Foam and 

USD$7,655.05 to Domfoam (collectively, the “Residual Dow Settlement Funds” and 

together with the Initial Dow Settlement Funds, the “Dow Settlement Funds”). Each of 

these cheques was deposited to the applicable account maintained by the Monitor for each 

of the Companies, following which the Monitor paid the Agent Fee from such funds.  

SECOND INTERIM DISTRIBUTION TO CREDITORS OF VALLE FOAM AND A-Z 
FOAM 

30. In accordance with the Second Distribution Order, the Monitor carried out an interim 

distribution in June 2018 of Valle Foam’s share of the Initial Dow Settlement Funds in the 

amount of $5,600,000 to the Valle Foam Creditors holding Proven Claims on a pro rata, 

pari passu basis (the “Second Valle Foam Distribution”).  As described below, Valle 

Foam’s share of the Residual Dow Settlement Funds after payment of the Agent Fee is 

currently being held by the Monitor and has been partly utilized to fund costs of this CCAA 

Proceeding. 

31. In accordance with the Second Distribution Order, the Monitor carried out an interim 

distribution in June 2018 of A-Z Foam’s share of the Initial Dow Settlement Funds in the 
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amount of $707,950 to the A-Z Foam Creditors holding Proven Claims on a pro rata, pari 

passu basis (the “Second A-Z Foam Distribution”).  As described below, A-Z Foam’s 

share of the Residual Dow Settlement Funds after payment of the Agent Fee is currently 

being held by the Monitor. 

SECOND INTERIM DISTRIBUTION TO DOMFOAM CREDITORS 

32. Pursuant to the Second Distribution Order, the Monitor was authorized to distribute 

Domfoam’s share of the Initial Dow Settlement Funds in the amount of $3,470,000 on a 

pro rata, pari passu basis to the Domfoam Creditors holding Proven Claims (the “Second 

Domfoam Distribution”).  This would have resulted in each Creditor holding a Prefiling 

Claim against Domfoam receiving approximately $0.13 for each dollar of its Proven Claim. 

33. However, prior to the Monitor carrying out the Second Domfoam Distribution, the 

Domfoam Purchaser asserted a proprietary claim to Domfoam’s share of the Initial Dow 

Settlement Funds.  The Domfoam Purchaser claimed that Domfoam’s interest in the Dow 

Settlement Funds was included in the “Purchased Assets” conveyed to the Domfoam 

Purchaser pursuant to the Asset Purchase Agreement dated March 8, 2012 between 

Domfoam as vendor and the Domfoam Purchaser as purchaser (the “Domfoam APA”).  

34. As noted in the Monitor’s Seventh Report, the affidavit of Mr. Vallecoccia sworn July 11, 

2013 provided that each of Domfoam, Valle Foam and A-Z Foam did not intend to sell to 

the purchaser of its assets its claim in the US Urethane Proceedings (the “Domfoam US 

Urethane Claim”, the “Valle Foam US Urethane Claim”, the “A-Z Foam US Urethane 

Claim” respectively and, collectively, the “US Urethane Claims”), and that the US 

Urethane Claims remained assets of the Companies’ estates.  The Monitor was not involved 

in any of the negotiations between the Companies and the purchasers of their assets.   

35. Pursuant to a notice of motion dated September 14, 2018, the Domfoam Purchaser brought 

a motion (the “Domfoam Purchaser’s Motion”) for an order setting aside the Second 

Distribution Order and directing Domfoam and the Monitor to pay to the Domfoam 

Purchaser the Dow Settlement Funds attributable to Domfoam.  The total amount of the 
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Dow Settlement Funds attributable to Domfoam held by the Monitor (including interest 

net of the Agent Fee) is $4,411,147.76 (the “Domfoam Dow Settlement Funds”). 

36. Domfoam later consented to the Second Distribution Order being set aside with respect to 

the second interim distribution of the Domfoam Proceeds.   

37. The Companies retained Lax O’Sullivan Lisus Gottlieb LLP as special litigation counsel 

(“Special Counsel”) to represent Domfoam in connection with the Domfoam Purchaser’s 

Motion to accommodate the Companies’ restructuring counsel giving evidence at the 

hearing of the Domfoam Purchaser’s Motion. 

A-Z FOAM PURCHASER’S CLAIM TO RESIDUAL DOW SETTLEMENT FUNDS 

38. 0932916 BC Ltd. (the “A-Z Purchaser”) purchased certain of A-Z Foam’s assets pursuant 

to the Asset Purchase Agreement between A-Z Foam as vendor and the A-Z Purchaser as 

purchaser dated February 21, 2012 (the “A-Z Foam APA”).  As noted above, Mr. 

Vallecoccia’s affidavit sworn July 11, 2013 indicated that A-Z Foam did not intend to sell 

the A-Z Foam US Urethane Claim to the A-Z Purchaser.    

39. On November 5, 2018, subsequent to the Second A-Z Foam Distribution (but prior to 

receipt of the Residual Dow Settlement Funds), the A-Z Purchaser contacted the Monitor 

to advise of its position that the A-Z Foam US Urethane Claim was conveyed to the A-Z 

Purchaser pursuant to the A-Z Foam APA.  The A-Z Purchaser remains on the Service List 

in this proceeding and was served with the Monitor’s Eighteenth Report in connection with 

the Companies’ motion for the Second Distribution Order.   

40. To date, the A-Z Purchaser has not filed any motion materials with respect to its purported 

entitlement to the Residual Dow Settlement Funds. It is the Monitor’s view that the A-Z 

Purchaser is waiting for the resolution of the Domfoam Purchaser’s entitlement to the Dow 

Settlement Funds. In the meantime, the Monitor will not distribute any further amount from 

A-Z Foam’s share of the Residual Dow Settlement Funds.  
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STATUS OF VALLE FOAM’S SHARE OF THE RESIDUAL DOW SETTLEMENT 
FUNDS 

41. Fybon Industries Limited (“Fybon”) purchased certain of Valle Foam’s assets pursuant to 

the Asset Purchase Agreement between Valle Foam as vendor and Fybon as purchaser 

dated February 22, 2012 (the “Valle Foam APA”).  As noted in the Seventh Report, which 

was served upon Fybon, it appeared that the Valle Foam assets purchased by Fybon did 

not include the Valle Foam US Urethane Claim since Valle Foam’s accounts receivable 

were not included as purchased assets under that transaction.  As far as the Monitor is 

aware, Fybon has not asserted any claim to the Valle Foam US Urethane Claim.  Fybon 

was removed from the Service List following the Applicants’ motion for the Distribution 

Order. 

42. By email dated March 5, 2019, the Monitor advised Fybon of (i) the claim to the Dow 

Settlement Funds asserted by the Domfoam Purchaser; and (ii) the claim to the Residual 

Dow Settlement Funds asserted by the A-Z Purchaser.  Fybon advised the Monitor that it 

sold the assets it purchased from Valle Foam and confirmed that it did not have any 

concerns at that time.   

43. The Monitor has not yet distributed to Valle Foam’s creditors Valle Foam’s share of the 

Residual Dow Settlement Funds.  As described below, given the claims asserted by the 

Domfoam Purchaser and the A-Z Purchaser described above, the Monitor has suspended 

payment of professional fees attributable to Domfoam and A-Z Foam from the Domfoam 

and A-Z Foam estates and all such fees have been paid from the Valle Foam estate, subject 

to later reimbursement as appropriate. 

RECEIPTS FROM CANADIAN POLYOLS CLASS PROCEEDING 

44. As described in the Affidavit of Mr. Vallecoccia sworn on November 16, 2018 

(“November 2018 Affidavit”) in connection with the Companies’ motion for an extension 

of the Stay Period, a class proceeding was commenced before the Ontario Superior Court 

of Justice under the style of cause Crosslink Technology Inc. v BASF Canada et al, Ontario 
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Superior Court of Justice, London (Court File No. 50305CP) (the “Canadian Polyols 

Proceeding”), seeking similar relief to that sought in the US Urethane Proceedings.  A 

copy of the November 2018 Affidavit (with only Exhibit E included) is attached hereto as 

Exhibit “H”. 

45. Exhibit E to the November 18 Affidavit is a summary of the Canadian Polyols Proceeding 

extracted from the website maintained by class counsel, Siskinds LLP (the “Siskinds 

Polyols Site”). As described on the Siskinds Polyols Site, the Canadian Polyols Proceeding 

alleges that the defendants unlawfully conspired to fix, increase, and/or maintain prices in 

the market for Polyether Polyols, defined as polyether polyols, monomeric or polymeric 

diphenylmethane diisocyanate (MDI), toluene diisocyanate (TDI), and polyether polyol 

systems. 

46. As disclosed on the Siskinds Polyols Site, settlements were reached in the Canadian 

Polyols Proceeding with Bayer Inc. and certain related entities, Lyondell Chemical 

Company, Huntsman International LLC, BASF Corporation, BASF Canada Inc. and most 

recently with the Dow Chemical Company and Dow Chemical Canada Inc.   

47. As described in paragraph 32 of the November 2018 Affidavit, Mr. Vallecoccia 

advised that the Applicants, with the assistance of Lex Acquisition, were in the process 

of determining whether or not they are class members in the Canadian Polyols 

Proceeding.  

48. Counsel to the Companies advised the Monitor that it was retained by Lex Acquisition to 

file the Companies’ claims in the Canadian Polyols Proceeding.  As set out in Mr. 

Vallecoccia’s affidavit sworn April 18, 2019, counsel to the Companies filed placeholder 

claims in February 2019.  Counsel to the Companies have confirmed to the Monitor that 

the claims were submitted through the on-line claim portal administered by RicePoint 

Administration Inc. as the claims administrator in the Canadian Polyols Proceeding (the 

“Claims Administrator”). 
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49. By letter dated November 1, 2019, counsel for the Domfoam Purchaser advised that the 

Domfoam Purchaser had received a cheque in the amount of $1,399,002.24 (the 

“Domfoam Canadian Polyols Funds”) from the Claims Administrator.  Counsel to 

Domfoam advised counsel to the Domfoam Purchaser that Domfoam asserts an interest in 

the foregoing funds and requested that such funds be held by counsel to the Domfoam 

Purchaser pending resolution of the competing claims to such funds.   

50. Prior to receipt of the foregoing correspondence from counsel to the Domfoam Purchaser, 

the Monitor was not aware that the Domfoam Canadian Polyols Funds had been paid to 

Domfoam.   

51. As described in more detail in the Twenty-Fourth Report, the Monitor subsequently 

determined that a cheque from the Claims Administrator payable to “Valle Foam Industries 

1995 Inc.” in the amount of $1,892,110.59 (the “Valle Foam Canadian Polyols Funds”) 

had been received and negotiated by VPC Group Inc., the party to whom Fybon sold the 

assets it purchased from Valle Foam (the “New Valle Foam Purchaser”).  The New Valle 

Foam Purchaser initially declined to return the Valle Foam Canadian Polyols Funds but, 

following demand therefor by Companies’ counsel, the New Valle Foam Purchaser 

eventually paid the Valle Foam Canadian Polyols Funds to the Monitor on March 19, 2020.  

The Monitor paid the Agent Fee of $473,027.65 to Lex Acquisition in connection with 

collection of the Valle Foam Canadian Polyols Funds on April 17, 2020. 

52. As described in more detail in the Twenty-Fourth Report, the Monitor also determined that 

a cheque from the Claims Administrator payable to “A-Z Sponge & Foam Ltd.” in the 

amount of $239,274.74 (the “A-Z Canadian Polyols Funds”) had been delivered to the 

premises occupied by A-Z Foam prior to the sale of its assets. 

53. That cheque was intercepted and negotiated by an individual that at the time worked for 

the A-Z Purchaser.  After being confronted by the A-Z Purchaser, the individual 

acknowledged that the funds had been misappropriated and offered to return the missing 

funds.  The Monitor has been advised by counsel to the A-Z Purchaser that this matter was 

reported to the police. 
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54. Eventually, the individual delivered a bank draft to the Monitor on November 5, 2020 in 

the amount of $239,274.74 which represented the full amount of the A-Z Canadian Polyols 

Funds as noted above. 

55. Lex Acquisition has issued an invoice to Domfoam in the amount of $349,750.56 for the 

applicable 25% Agent Fee (the “Domfoam Canadian Polyols Agent Fee”) in connection 

with the claims filed on behalf of Domfoam in the Canadian Polyols Proceeding.  As 

described below, the Domfoam Canadian Polyols Agent Fee will be paid by the Monitor 

from funds held in the Domfoam estate as a term of the Domfoam Settlement. 

56. Lex Acquisition has not issued an invoice for the A-Z Foam Agent Fee in connection with 

the A-Z Canadian Polyols Funds and is waiting for the resolution of the competing claims 

to such funds.  The Monitor will address payment of that invoice once entitlement to the 

A-Z Canadian Polyols Funds is resolved. 

SETTLEMENT OF DOMFOAM PURCHASER’S MOTION 

57. Following an unsuccessful mediation held on June 24, 2020, the Domfoam Purchaser 

brought a motion for certain relief, including for an order that Domfoam pay into court 

security for the Domfoam Purchaser’s costs of this proceeding in the amount of 

$213,132.90. 

58. Domfoam brought a cross-motion for an order directing the Domfoam Purchaser to pay 

the Domfoam Canadian Polyols Funds to the Monitor pending resolution of the dispute 

between the parties regarding entitlement to those funds. 

59. The foregoing motions were heard before Justice Koehnen on October 7, 2020.  As set out 

in the Court’s endorsement dated October 8, 2020, Justice Koehnen ordered that, among 

other things, (i) the Monitor set aside $215,000.00 from the Valle Foam estate to stand as 

security for the Domfoam Purchaser’s costs in this proceeding (the “Costs Reserve”); and 

(ii) the Domfoam Purchaser pay the Domfoam Canadian Polyols Funds to its counsel to be 
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held in trust pending a determination as to entitlement to those funds. A copy of Justice 

Koehnen’s October 8, 2020 endorsement is attached as Exhibit “I”. 

60. The Domfoam Purchaser’s Motion was scheduled to be heard over several days 

commencing September 13, 2021.  Prior to commencement of the hearing, the parties 

reached an agreement to settle their competing claims to the Domfoam Dow Settlement 

Funds and the Domfoam Canadian Polyols Funds.  A copy of the agreement setting out the 

terms of the Domfoam Settlement (but redacted for the Settlement Amount, as defined 

below) is attached as an exhibit to the affidavit of the CRO dated September 15, 2021. 

61. The following are the principal terms of the Domfoam Settlement: 

(a) the Monitor will pay an agreed amount to the Domfoam Purchaser from the 

Domfoam Dow Settlement Funds (the “Settlement Amount”); 

(b) the Monitor will pay to Lex Acquisition the outstanding Domfoam 

Canadian Polyols Agent Fee in the amount of $349,750.56 in connection 

with the claims filed on behalf of Domfoam in the Canadian Polyols 

Proceeding; 

(c) Domfoam shall release any claim that it has to the Domfoam Canadian 

Polyols Funds, which release shall become effective immediately upon 

payment of the Settlement Amount; 

(d) the Domfoam Purchaser shall release any claim that it has to the Domfoam 

Dow Settlement Funds and the Costs Reserve, which release shall become 

effective immediately upon payment of the Settlement Amount; 

(e) Domfoam and the Domfoam Purchaser shall exchange a mutual release; 

(f) the Purchaser’s Motion shall be dismissed without costs; and 

(g) the Domfoam Settlement is subject to Court approval. 

62. In the Monitor’s view, the Domfoam Settlement is a reasonable resolution of the 

competing claims by Domfoam and the Domfoam Purchaser to the Domfoam Dow 
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Settlement Funds and the Domfoam Canadian Polyols Funds for the following 

reasons: 

(a) the Domfoam Settlement will eliminate any further fees being incurred by 

Domfoam in connection with the Domfoam Purchaser’s Motion.  Although 

significant fees have been incurred to date, further fees would have been 

incurred by Special Counsel in connection with final preparation for and 

participation in the hearing of the Purchaser’s Motion.  In addition, the 

Domfoam Settlement eliminates any further fees being incurred by the 

CRO, the Monitor and the Companies’ counsel in connection with this 

dispute; 

(b) the Domfoam Settlement provides a tangible benefit to the creditors of both 

Domfoam and Valle Foam in circumstances in which the outcome of the 

Domfoam Purchaser’s Motion is uncertain given the inherent risk in 

litigating the Domfoam Purchaser’s Motion to judgment.  If the Domfoam 

Purchaser is successful, no funds will be available for distribution to 

Domfoam’s creditors.  The Domfoam Settlement will permit Domfoam to 

make a further distribution to its creditors and to repay to Valle Foam the 

fees incurred by Domfoam and funded from the Valle Foam estate since 

2018; 

(c) As authorized by the CRO Appointment Order, the terms of the Domfoam 

Settlement were negotiated by the CRO with the support of Domfoam’s two 

most significant creditors together holding approximately 89% of all Proven 

Claims against Domfoam. 

ALLOCATION OF PROFESSIONAL FEES 

63. As noted in the Monitor’s Eleventh Report to the Court, the Applicants, with the 

concurrence of the Monitor, determined that the appropriate pro rata allocation of 

professional fees to Valle Foam, Domfoam and A-Z Foam should be 45%, 45% and 10%, 

respectively.  In its Sixteenth Report to the Court, the Monitor recommended that since the 
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great majority of the professional fees and disbursements incurred by the Monitor, its 

counsel and counsel to the Applicants for the periods referenced in the Sixteenth Report 

related to the Plan alone, that all such fees and disbursements should be paid entirely from 

the Domfoam Proceeds.  As noted in the Monitor’s Seventeenth Report to the Court, the 

45%/45%/10% professional fee allocation was reinstated following implementation of the 

Plan. 

64. Following assertion by the Domfoam Purchaser of its claim to the Domfoam Dow 

Settlement Funds, the great majority of costs incurred or payable by the Companies have 

been incurred in connection with resolving that claim.  The Monitor will address as part of 

the final distribution to the Companies’ creditors the appropriate allocation of such costs 

between the Companies. 

STATEMENTS OF CASH RECEIPTS AND DISBURSEMENTS 

65. The following chart summarizes the cash on hand in the Companies’ estates as at August 

31, 2021: 

 

66. The only significant disbursements since the date of the Twenty-Fourth Report to the Court 

relate to the fees of the Monitor and its counsel, Applicants’ counsel, Special Counsel and 

the CRO, all of which have been paid from the Valle Foam estate in the total amount of 

$214,087.21, including HST.  Payment of the fees and disbursements of the Monitor, 

Monitor’s counsel and the CRO is subject to approval of the Court.  Payment of the fees 

and disbursements of the Applicants’ counsel and Special Counsel is authorized by the 

Initial Order.   

As at August 31, 2021 

Valle Foam Domfoam A-Z Foam

Cash on hand as at August 31, 2021 841,516.60$      4,411,147.76$   378,359.14$      

Directors' Charge Holdback 115,281.34        

Balance of Administration Charge Holdback -                    6,179.75            

Total cash available as at April 14, 2021  * 956,797.94$      4,411,147.76$   384,538.89$      

*Funds exclude the security for costs in the amount of $215,000
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67. Attached hereto as Exhibit “J” is the Statement of Receipts and Disbursements for Valle 

Foam for the period March 29, 2012 to August 31, 2021.  Total cash receipts from the sale 

of assets, the collection of accounts receivable, settlement funds, reimbursement of legal 

fees and other receipts are $18,079,950.87.  Total disbursements are $17,238,434.27 which 

includes the First Distribution payment of $5,585,546.00 and the Second Valle Foam 

Distribution of $5,602,260.97 (which includes a distribution of $2,271.97 made to an 

additional creditor after the First Distribution was completed), and the accruals for the 

Administration Charge and the Valle Foam Directors’ Charge in the amounts of 

$225,000.00 and $200,000.00, respectively, of which nil and $115,281.34 remain.  There 

is also a holdback for the Costs Reserve in the amount of $215,000.00.  Net cash on hand 

as of August 31, 2021 is $841,516.60.   This amount excludes any possible recovery of 

funds that may not be required to pay amounts secured by the Valle Foam Directors’ 

Charge or the Costs Reserve. 

68. Attached hereto as Exhibit “K” is the Statement of Receipts and Disbursements for 

Domfoam for the period March 29, 2012 to August 31, 2021.  Total cash receipts from the 

sale of assets, the collection of accounts receivable, settlement funds and other receipts are 

$10,546,917.17.  Total disbursements are $6,135,769.41 which includes the First 

Distribution payment of $1,524,785.47.  Net cash on hand as at August 31, 2021 is 

$4,411,147.76, which excludes any possible recovery from the Domfoam Canadian 

Polyols Funds. 

69. Attached hereto as Exhibit “L” is the Statement of Receipts and Disbursements for A-Z 

Foam for the period March 29, 2012 to August 31, 2021.  Total cash receipts from the sale 

of assets, the collection of accounts receivable, settlement funds and other receipts are 

$2,581,999.24.  Total receipts include the receipt of the A-Z Canadian Polyols Funds in 

the amount $239,274.74 as noted above.  Total disbursements are $2,203,640.10 which 

includes the First Distribution payment of $624,054.25, the Second A-Z Foam Distribution 

of $707,950.00 and the accrual for the Administration Charge in the amount of $50,000.00, 

of which $6,179.75 remains.  Net cash on hand as at August 31, 2021 is $378,359.14, which 
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Court File No. CV-12-9545-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

THE HONOURABLE MR. 

JUSTICE NEWBOULD 

COMMERCIAL LIST 

) 
) 
) 

THURSDAY, THE 12th

DAY OF JANUARY, 2012 

IN THE MATTER OF THE COMPANIES' CRF,DJTORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS 
AMENDED 

AND IN THE MATTER OF A PLAN OF 
COMPROMISE OR ARRANGEMENT OF VALLE 
FOAM INDUSTRIES (1995) INC., DOMFOAM 
INTERNATIONAL INC., and A-Z SPONGE & FOAM 
PRODUCTS LTD. 

(the "Applicants") 

INITIAL ORDER 

THIS APPLICATION, made by Valle Foam Industries (1995) Inc., 

Domfoam International Inc., and A-Z Sponge & Foam Products Ltd. (hereinafter, 

collectively referred to as the "Applicants"), pursuant to the Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was heard this 

day at 330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of Tony Vallecoccia sworn January 11, 2012 

and the exhibits thereto (the "Vallecoccia Affidavit"), and on hearing the 

submissions of counsel for the Applicants, no one else appearing although duly 

served as appears from the affidavit of service of Victoria Stewart sworn January 
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

WESTERN  DIVISION 
 

 
 
In re: 
 
VALLE FOAM INDUSTRIES (1995) 
INC., et. al.1 

 
Foreign Applicants in Foreign 
Proceedings. 
______________________________________ 
 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
Case Nos. 12-30214 
(Jointly Administered) 
 
Chapter 15 
 
Judge Mary Ann Whipple 
 
 

ORDER GRANTING RECOGNITION OF FOREIGN MAIN 
PROCEEDINGS AND OTHER CHAPTER 15 RELIEF 

 
Upon the Verified Chapter 15 Petitions (the “Chapter 15 Petitions”) filed 

by Deloitte & Touche Inc., the court appointed Monitor (the “Monitor”) of Valle 

Foam Industries (1995) Inc. (“Valle Foam”), Domfoam International Inc. 

(“Domfoam”), and A-Z Sponge & Foam Products Ltd. (“A-Z” and, together with 
                                            
1 The Foreign Applicants include Valle Foam Industries (1995) Inc., Domfoam International, Inc., 
and A-Z Sponge & Foam Products Ltd. 
2 Capitalized terms not defined herein shall have the meanings given to them in the Declaration 

Dated:  February 24 2012

The court incorporates by reference in this paragraph and adopts as the findings and
orders of this court the document set forth below. This document has been entered
electronically in the record of the United States Bankruptcy Court for the Northern
District of Ohio.
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Valle Foam and Domfoam, the “Valle Foam Group”) in proceedings (the 

“Canadian Proceedings”) under Canada’s Companies’ Creditors Arrangement 

Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”), pending before the Ontario 

Superior Court of Justice (Commercial List) (the “Ontario Court”), and upon the 

statements and affirmations made and contained therein, and the Court having 

reviewed the Chapter 15 Petitions and the Declarations filed contemporaneously 

with the Chapter 15 Petitions and the exhibits attached thereto, including a 

certified copy of the Initial Order entered by the Ontario Court on January 12, 

2012 (the “Canadian Order for Relief”); and a hearing having been held on the 

23rd day of February, 2012 (the “Recognition Hearing”); and upon the oral 

statements of counsel for the Monitor; and the Court having reviewed the Notice 

of the filing of the Chapter 15 Petitions and of the Recognition Hearing and its 

certificate of service [Dkt No. 15], which notice is deemed adequate for all 

purposes such that no other or further notice need be given; and the Court having 

determined that the legal and factual bases set forth in the Chapter 15 Petitions 

and all other pleadings and proceedings in this case establish just cause  to grant 

the relief ordered herein, and after due deliberation therefore, 

THE COURT HEREBY FINDS AND DETERMINES THAT: 

A. The findings and conclusions set forth herein constitute the Court’s 

findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, made 

applicable to this proceeding by Bankruptcy Rule 9014. To the extent that any of 

the following findings of fact constitute conclusions of law, they are adopted as 
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such. To the extent that any conclusions of law constitute finds of fact, they are 

adopted as such. 

B. This Court has jurisdiction over this matter pursuant to 11 U.S.C. 

§§ 1334 and 157(a) of the Bankruptcy Code and General Order 84 entered on 

July 16, 1984 by the United States District Court for the Northern District of 

Ohio. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P). Venue is 

proper before this Court pursuant to 28 U.S.C. § 1410(2). 

C. The Monitor is a “person” within the meaning of section 101(41) of 

the Bankruptcy Code and is the duly appointed “foreign representative” of the 

Valle Foam Group within the meaning of section 101(24) of the Bankruptcy Code. 

D. The Chapter 15 cases of Valle Foam, Domfoam and A-Z (the 

“Chapter 15 Cases”) were properly commenced pursuant to sections 1504, 1509, 

and 1515 of the Bankruptcy Code. 

E. The Monitor has satisfied the requirements of section 1515 of the 

Bankruptcy Code and Rule 2002(q) of the Federal Rules of Bankruptcy 

Procedure. 

F. The Canadian Proceedings are a “foreign proceeding” within the 

meaning of section 101(23) of the Bankruptcy Code. 

G. The Canadian Proceedings are entitled to recognition by this Court 

pursuant to section 1517 of the Bankruptcy Code. 

H. The Canadian Proceedings are pending in Canada, which is the 

location of each member of the Valle Foam Group’s center of main interests, and 
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accordingly, the Canadian Proceedings are a “foreign main proceeding” pursuant 

to section 1502(4) of the Bankruptcy Code and are entitled to recognition as a 

foreign main proceeding pursuant to section 1517(b)(1) of the Bankruptcy Code. 

I. The Monitor is entitled to all the automatic relief provided by 

section 1520 of the Bankruptcy Code, without limitation. 

J. The relief granted herein is necessary and appropriate, in the 

interests of the public and international comity, consistent with the public policy 

of the United States, and warranted pursuant to sections 1517, 1520, and 1521 of 

the Bankruptcy Code. 

NOW, THEREFORE, THE COURT HEREBY ORDERS, ADJUDGES, 

AND DECREES AS FOLLOWS: 

1. The Canadian Proceedings are hereby recognized as a foreign main 

proceeding pursuant to section 1517 of the Bankruptcy Code. 

2. All relief afforded foreign main proceedings pursuant to section 1520 

of the Bankruptcy Code is hereby granted to each member of the Valle Foam 

Group, including, without limitation, the stay under section 362 throughout the 

duration of these Chapter 15 Cases or until otherwise ordered by this Court. 

3. The stay pursuant to section 362(a)(1) of the Bankruptcy Code is 

hereby modified and limited in the following respects: 
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(a) The stay shall not stay any act pertaining to finalizing the 

Settlements;2 and 

(b) The stay shall not stay the filing of a new complaint against any 

member of the Valle Foam Group, but shall stay any act to 

continue such litigation after the filing of the complaint, 

including service of process on any member of the Valle Foam 

Group. 

4. The Canadian Order for Relief (and any extensions, amendments or 

modifications thereof as may be granted from time to time by the Ontario Court) 

shall be granted comity and is hereby given full force and effect in the United 

States to the same extent that it is given effect in Canada. 

5. The Monitor is hereby recognized as the “foreign representative’ in 

these bankruptcy proceedings, and may exercise the rights and powers of a 

trustee under and to the extent provided by section 1520 of the Bankruptcy Code. 

6. The Monitor, the members of the Valle Foam Group, and each of 

their successors, agents, representatives, advisors or counsel shall be entitled to 

the protections contained in sections 306 and 1510 of the Bankruptcy Code. 

7. A copy of this Order, conformed to be true and correct, shall be 

served, within three business days of the entry of this Order, by facsimile, 

electronic mail or overnight express delivery, upon all persons or bodies 

authorized to administer foreign proceedings of the Valle Foam Group, all 

                                            
2 Capitalized terms not defined herein shall have the meanings given to them in the Declaration 
in Support of the Chapter 15 Petitions [Dkt. No. 2]. 
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entities against whom provisional relief was granted under section 1519 of the 

Bankruptcy Code, all parties to litigation pending in the United States in which 

any member of the Valle Foam Group was a party at the time of the filing of the 

Chapter 15 Petitions, the United States Trustee, and such other entities as the 

Court may direct. Such service shall be good and sufficient service and adequate 

notice for present purposes. 

8. The Chapter 15 Petitions and any supporting papers shall be made 

available by the Monitor through its website at 

http://www.deloitte.com/ca/Vallefoam or upon request at the offices of Kohrman 

Jackson & Krantz P.L.L., One Cleveland Center, 20th Floor, 1375 East 9th St., 

Cleveland, Ohio, 44114, to the attention of Mary K. Whitmer or James W. 

Ehrman, (216) 686-8700, mkw@kjk.com or jwe@kjk.com. 

9. This Court shall have continuing jurisdiction to the fullest extent 

permitted by law with respect to: (i) the enforcement, amendment or modification 

of this Order; (ii) any requests for further or additional relief or any adversary 

proceeding filed by the Monitor or any other party in interest; and (iii) any 

request by a person or entity for relief from the provisions of this Order, for cause 

shown. 

10. This Order shall be immediately effective and enforceable upon its 

entry, and upon its entry shall become final and appealable, notwithstanding 

Bankruptcy Rule 7062 made applicable to chapter 15 cases by Bankruptcy Rule 

1018. 
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# # # 

 

Prepared and Submitted by: 

KOHRMAN JACKSON & KRANTZ P.L.L. 
 
 
/s/ Mary K. Whitmer    
Mary K. Whitmer  (0018213) 
James W. Ehrman (0011006) 
One Cleveland Center, 20th Floor 
1375 East 9th Street 
Cleveland, OH   44114-1793 
Telephone:  (216) 696-8700 
Facsimile:  (216) 621-6536 
Email: mkw@kjk.com 
  jwe@kjk.com 

Counsel for Deloitte & Touche Inc., 
the Foreign Representative of Valle 
Foam Industries (1995) Inc., 
Domfoam International Inc., and 
A-Z Sponge & Foam Products Ltd. 

12-30214-maw    Doc 30    FILED 02/24/12    ENTERED 02/24/12 13:19:12    Page 7 of 712-30214-maw    Doc 31-1    FILED 02/28/12    ENTERED 02/28/12 09:39:46    Page 7 of 7



EXHIBIT C 



Court File No. CV-12-9545-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. ) FRIDAY, THE 15th DAY
)

JUSTICE BROWN ) OF JUNE, 2012

IN THE MATTER OF THE COMPANIES’ CREDITORS
EMENTACT R.S.C. 1985, c. C-36, AS AMENDED

THE MATTER OF A PLAN OF COMPROMISE OR
“JT OF 3113736 CANADA LTD., 4362063

TD., and A-Z SPONGE & FOAM PRODUCTS LTD.

(the “Applicants”)

ORDER
(Claims Solicitation Procedure)

THIS MOTION, made by 3113736 Canada Ltd. (formerly Valle Foam

Industries (1995) iflC.), 4362063 Canada Ltd. (formerly Domfoam international

Inc.) and A-Z Sponge & Foam Products Ltd. (collectively, the “Applicants”) for

an order approving a procedure for the solicitation of claims against any or all of

the Applicants, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of Tony Vallecoccia sworn June 12, 2012, and

the Fourth Report of Deloitte & Touche Inc., the Court-appointed monitor (the

“Monitor”), and on hearing the submissions of counsel to the Applicants, the

Monitor, no one appearing for any other person on the service list, although

properly served as appears from the affidavit of service, filed:



_, -

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion

and Motion Record herein be and is hereby abridged and validated so that this

motion is properly returnable today and hereby dispenses with further service

thereof.

DEFINITIONS

1. THIS COURT ORDERS that for puiposes of this Order, in addition to the

terms defined elsewhere herein, the following terms shall have the following

meanings:

(a) “Applicants” means 3113736 Canada Ltd. (formerly Valle Foam

Industries (1995) Inc.), 4362063 Canada Ltd. (formerly Domfoam

International Inc.) and A-Z Sponge & Foam Products Ltd.;

(b) “Business Day” means a day, other than a Saturday, Sunday or a

statutory holiday, on which banks are generally open for business in

Toronto, Ontario;

(c) “CCAA” means the Companies’ Creditors Arrangement Act, R.S.C.

1985, c. C-36, as amended;

(d) “CCAA Proceeding” means the proceeding commenced by the

Applicants in the Court at Toronto under Court File No. CV-12-9545-

OOCL;

(e) “Claim” means any Prefihing Claim or Postfihing Claim;

(f) “Claims Bar Date” means 5:00 p.m. (Eastern Standard time) on

August 3 1. 201 2. or any later date ordered by the Court:



(g) “Claims Solicitation Procedure” means the procedures outlined in

this Order, as they may be amended by further order of the Court,

including the Schedules hereto;

(h) “Court” means the Ontario Superior Court of Justice (Commercial

List);

(i) “Creditor” means any Person asserting a Claim or a D&O Claim;

(j) “D&O Claim” means any right of any Person against one or more of

the Directors and Officers (as defined below) which arose as a result

of their position, supervision, management or involvement as Director

and Officer, where such right arose on or before June 15, 2012, and

whether enforceable in any civil, administrative or criminal

proceedings;

(k) “DIP Loan” means the loan by 3113736 Canada Ltd. (formerly

known as Valle Foam Industries (1995) Inc.) to either A-Z Sponge &

Foam Products Ltd. or 4362063 Canada Ltd. (formerly known as

Domfoam International Inc.) in an amount not exceeding $1,000,000

as authorized by the Court in the CCAA Proceeding;

(1) “Directors and Officers” means

(i) the current and former directors of any of the Applicants; and

(ii) the current and former officers of any of the Applicants;

(m) “Distribution” means any distribution within the CCAA Proceeding

of the proceeds of the Applicants’ assets;
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(n) “Excluded Claim” means (i) any claim secured by any of the

Charges as defined in the Initial Order (as defined below); (ii) the DIP

Loan; and (iii) any Intercompany Claim (as defined below);

(o) “Filing Date” means January 12, 2012;

(p) “Initial Order” means the Initial Order of the Honourable Mr. Justice

Newbould dated January 12, 2012 in the CCAA Proceeding;

(q) “Intercompany Claim” means any claim by any of the Applicants

against one or more of the Applicants, whether secured or unsecured

but not including the DIP Loan;

(r) “Known Creditor” means any Person, based on the financial or other

records of an Applicant as of the Filing Date, who had or may be

entitled to assert, a Claim, where monies in respect of such Claim

remain unpaid in full or in part, without acknowledging in any respect

the validity or existence of any such Claim;

(s) “Monitor’s Website” means http://www.deloitte.com/ca/vallefoam;

(t) “Notice to Creditors of Claims Bar Date” means the notice for

publication substantially in the form attached as Schedule “A”;

(u) “Notice of Dispute” means a form substantially in accordance with

the form attached as Schedule “E”;

(v) “Notice of Revision or Disallowance” means a form substantially in

accordance with the form attached as Schedule ‘D”;

(w) “Person” means any individual, partnership, firm, joint venture, trust,

entity, corporation, unincorporated organization, trade union, pension
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plan administrator, pension plan regulator, governmental authority or

agency, employee or other association, or similar entity, howsoever

designated or constituted;

(x) “Postfihing Claim” means any right or claim of any Person, or class

of Persons or representative Person, against one or more of the

Applicants whether or not asserted, in connection with any

indebtedness, liability or obligation of any kind whatsoever of one or

more of the Applicants which came into existence after the Filing

Date but before the Claims Bar Date, any accrued interest thereon and

costs payable in respect thereof, whether or not such right or claim is

reduced to judgment, liquidated, unliquidated, fixed, contingent,

matured, unmatured, disputed, undisputed, legal, equitable, secured,

unsecured, perfected, unperfected, present, future, known or

unknown, by guarantee, surety or otherwise, and whether or not such

right is executory or anticipatory in nature;

(y) “Prefi!ing Claim” means any right or claim of any Person, or class of

Persons or representative Person, against one or more of the

Applicants whether or not asserted, in connection with any

indebtedness, liability or obligation of any kind whatsoever of one or

more of the Applicants in existence on the Filing Date, any accrued

interest thereon and costs payable in respect thereof to and including

the Filing Date, whether or not such right or claim is reduced to

judgment, liquidated, unliquidated, fixed, contingent, matured,

unmatured, disputed, undisputed, legal, equitable, secured, unsecured,

perfected, unperfected, present, future, known or unknown, by

guarantee, surety or otherwise, and whether or not such right is
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executory or anticipatory in nature, and includes any other claims that

would have been claims provable in bankruptcy had the Applicants

become bankrupt on the Filing Date;

(z) “Proof of Claim” means the aggregate of the documentation

submitted by a Creditor pursuant to the Claims Solicitation Procedure

to evidence its Claim which shall include the Proof of Claim form

attached hereto as Schedule “B”;

(aa) “Proof of D&O Claim” means the aggregate of the documentation

submitted by a Creditor pursuant to the Claims Solicitation Procedure

to evidence its D&O Claim which shall include the Proof of D&O

Claim form attached hereto as Schedule “C”;

(bb) “Proven Claim” means a Claim filed by the Claims Bar Date in

respect of which the Monitor has not sent a Notice of Revision or

Disallowance to the Creditor asserting the Claim and which the

Monitor accepts or is deemed to accept for distribution purposes

pursuant to the Claims Solicitation Procedure;

(cc) “Surviving Claim” means a Claim to which CCAA subsection 19(2)

applies; and

(dd) “Surviving D&O Claim” means a D&O Claim to which CCAA

subsection 5.1(2) applies.

ADMINISTRATION OF THE CLAIMS SOLICITATION PROCEDURE

2. THIS COURT ORDERS that the Claims Solicitation Procedure shall

govern the solicitation of Claims against the Applicants and the D&O Claims

against the Directors and Officers of the Applicants and shall be conducted and
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administered by the Monitor with the assistance of the Applicants except as

otherwise provided for in this Order. No Creditor may participate in the

Distribution if such Claim has not been reviewed, accepted and valued in

accordance with this Claims Solicitation Process, subject to any further Order of

this Court.

3. THIS COURT ORDERS that the Monitor, in addition to its prescribed

rights and obligations under the CCAA and under the Initial Order, is hereby

directed and empowered to administer and implement the Claims Solicitation

Procedure on the terms set out in this Order and the Monitor may take any steps

and fulfill such other roles as are contemplated by this Order or which it believes

are incidental or necessary for the implementation of the Claims Solicitation

Procedure. The Monitor may seek advice and directions from the Court in respect

of any aspect of the Claims Solicitation Procedure, including any of the Monitor’s

obligations provided for in this Order.

4. THIS COURT ORDERS that the Monitor is authorized and directed to use

reasonable discretion as to adequacy of compliance with the Claims Solicitation

Procedure and the terms of this Order including, without limitation, with respect to

the manner in which a Proof of Claim, Proof of D&O Claim, Notice of Dispute or

any other notices or documents are completed and executed and may, where it is

satisfied that a Claim or D&O Claim has been adequately filed or, in the case of a

Claim, proven, waive strict compliance with the requirements of this Order as to

completion, execution and delivery of Proofs of Claim, Proofs of D&O Claim,

Notices of Dispute or any other notice or document contemplated by the Claims

Solicitation Procedure and request any further documentation the Monitor may

require in order to enable it to determine the validity of a Claim; provided that

nothing in this Order shall confer upon the Monitor or the Applicants the discretion
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or authority to amend or to extend the Claims Bar Date without a further Order of

this Court.

5. THIS COURT ORDERS that the Monitor shall not have any responsibility

or liability with respect to any information, confidential or otherwise, including

without limitation, a Proof of Claim, a Proof of D&O Claim, a Notice of Dispute

or otherwise, distributed, circulated, or released, whether intentionally or

unintentionally, by the Monitor relating to the exercise of its powers and discharge

of its obligations under this Order. The Monitor shall be entitled to rely upon the

Applicants’ advice and the Applicants’ books and records for all purposes

including establishing the names and addresses of Known Creditors. In addition to

the rights and protections afforded to the Monitor under the CCAA and the Initial

Order or as an officer of this Court, the Monitor shall incur no liability or

obligation as a result of its appointment or the fulfillment of its duties in the

carrying out of the provisions of this Order, save and except for any gross

negligence or wilful misconduct on its part.

6. THIS COURT ORDERS that the Applicants shall advise the Monitor of all

Known Creditors, including the amounts owed to all Known Creditors and their

last known address pursuant to the Applicants’ books and records, and that the

Monitor shall be entitled to rely upon the accuracy and completeness of the

information provided by the Applicants regarding the Known Creditors. For

greater certainty, the Monitor shall have no liability in respect of the information

provided to it regarding the Known Creditors and shall not be required to conduct

any independent inquiry and/or investigation with respect to such information.
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SOLICITATION OF CLAIMS

7. THIS COURT ORDERS that:

(a) the Monitor shall cause the Notice to Creditors of Claims Bar Date to

be published in each of The Globe and Mail (national edition) and La

Presse as soon as practicable after the date of this Order;

(b) the Monitor shall cause the Notice to Creditors of Claims Bar Date to

be posted on the Monitor’s Website as soon as practicable after the

date of this Order and cause it to remain posted until its discharge as

Monitor of the Applicants;

(c) the Monitor shall, as soon as practicable after the date of this Order,

mail to all Known Creditors at the last known address for such Known

Creditor on the Applicants’ books and records a Notice to Creditors of

Claims Bar Date, a Proof of Claim form, a Proof of D&O Claim form

substantially in the form attached as Schedules “B” and “C” to this

Order and an instruction letter regarding the completion of the Proof

of Claim and Proof of D&O Claim forms by a Creditor; and

(d) the Monitor shall, as soon as practicable following receipt of a request

therefor and provided such request is received prior to the Claims Bar

Date, deliver a copy of the Proof of Claim or Proof of D&O Claim

form as applicable to any Person claiming to be a Creditor and

requesting such material, or in the alternative, notify such Person that

it may obtain an electronic copy of the Proof of Claim and Proof of

D&O Claim forms on the Monitor’s Webs ite.
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8. THIS COURT ORDERS that service and delivery of the Notice to

Creditors of Claims Bar Date, Proof of Claim form, Proof of D&O Claim form, the

Dispute Notice and any other correspondence or document from the Monitor to

any Creditor or any other Person pursuant to the Claims Solicitation Procedure

shall be by ordinary mail, prepaid registered mail, courier, personal delivery,

electronic communication or facsimile transmission. Any such service and

delivery by the Monitor for all purposes under this Order shall be deemed to have

been received: (i) if sent by ordinary mail, on the third Business Day after mailing

within Ontario, the fifth Business Day after mailing within Canada (other than

within Ontario), and the tenth Business Day after mailing internationally; (ii) if

sent by prepaid registered mail, on the third Business Day after mailing within

Ontario, the fifth Business Day after mailing within Canada (other than within

Ontario), and the tenth Business Day after mailing internationally; (iii) if by

courier, on the next following Business Day for courier deliveries within Canada,

and on the third following Business Day for courier deliveries outside of Canada;

(iv) if sent by personal delivery, on the same date as delivery; (v) if sent by

electronic communication, on the same date as the electronic communication is

sent or, if sent on a day that is not a Business Day or after 5:00 p.m. (Eastern

Standard Time) on a Business Day, the following Business Day; and (vi) if sent by

fax, on the date on which the Monitor receives a successful facsimile transmission

report or, if sent on a day that is not a Business Day or after 5:00 p.m. (Eastern

Standard Time) on a Business Day, the following Business Day

9. THIS COURT ORDERS that service by the M.onitor of the Proof of Claim

and Proof of D&O Claim forms on Creditors and publication of the Notice to

Creditors of Claims Bar Date in the manner set forth in this Order shall constitute

good and sufficient service upon the Creditors of notice of this proceeding, this

Order, the Claims Bar Date and the related deadlines and procedures set forth
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herein and that no other form of service or notice need be made by the Applicants

or the Monitor to any Person, and no other document or material need be served on

any Person in respect of the Claims Solicitation Procedure.

10. THIS COURT ORDERS that the form and substance of each of the Notice

to Creditors of Claims Bar Date, Proof of Claim, Proof of D&O Claim, Notice of

Revision or Disallowance and Notice of Dispute, substantially in the forms

attached as schedules hereto, are hereby approved. Despite the foregoing, the

Applicants and the Monitor may, from time to time, make minor changes to such

forms as the Monitor considers necessary or desirable.

11. THIS COURT ORDERS that any Person asserting a Claim against one or

more of the Applicants or a D&O Claim against one or more of the Directors or

Officers shall file a Proof of Claim or a Proof of D&O Claim, as applicable

(including all supporting documentation), with the Monitor by no later than the

Claims Bar Date.

12. THIS COURT ORDERS that any Creditor with a Claim or a D&O Claim

who does not deliver a completed Proof of Claim or Proof of D&O Claim, as

applicable, to the Monitor in accordance with the Claims Solicitation Procedure by

the Claims Bar Date, or such later date as this Court may otherwise order:

(a) shall be forever barred from asserting or enforcing any Claim (other

than a Surviving Claim) against any of the Applicants or a D&O

Claim (other than a Surviving D&O Claim) against any of the

Director or Officers, and the Applicants or any of them, and the

Directors and Officers, or any of them, shall not have any liability

whatsoever in respect of such Claim (other than a Surviving Claim) or

D&O Claim (other than a Surviving D&O Claim), and any such
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Claim (other than a Surviving Claim) or D&O Claim (other than a

Surviving D&O Claim) shall be forever barred and extinguished;

(b) shall not be entitled to any further notice of any Orders made or steps

taken in the CCAA Proceeding; and

(c) shall not be entitled to participate as a Creditor in the CCAA

Proceeding and shall not be entitled to receive any funds pursuant to

the Distribution.

13. THIS COURT ORDERS that Creditors with Excluded Claims shall not be

required to file a Proof of Claim in this process, unless required to do so by further

Order of this Court.

ADJUDICATION OF CLAIMS

14. THIS COURT ORDERS that there shall be no adjudication of the D&O

Claims by the Applicants or the Monitor, pursuant to the Claims Solicitation

Procedure Order, pending a further Order of this Court.

15. THIS COURT ORDERS the Monitor shall, with the assistance of the

Applicants, review all Proofs of Claim (but not any Proofs of D&O Claim)

delivered to the Monitor by the Claims Bar Date and shall accept, revise or reject

each Claim as submitted therein. If the Monitor disputes a Claim in whole or in

part, the Monitor shall by no later than 11:59 p.m. (Eastern Standard Time) on

September 21, 2012, send to the Creditor who has submitted the disputed Claim a

Notice of Revision or Disallowance indicating the reasons for the revision or

disallowance.
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16. THIS COURT ORDERS that the Monitor may attempt to resolve any

disputed Claim with the Creditor prior to accepting, revising or disallowing such

Claim.

17. THIS COURT ORDERS that any Claim received by the Claims Bar Date

in respect of which the Monitor does not send a Notice of Revision or

Disallowance by the deadline date referenced above shall be deemed a Proven

Claim.

DISPUTE NOTICES

18. THIS COURT ORDERS that any Creditor who receives a Notice of

Revision or Disallowance and who objects to the amount of the Claim set out in or

any other provision of the Notice of Revision or Disallowance shall deliver to the

Monitor on or before 5:00 p.m. (Eastern Standard Time) on October 5, 2012 a

Notice of Dispute by registered mail, courier service or facsimile.

19. THIS COURT ORDERS that if a Creditor receives a Notice of Revision or

Disallowance and does not file a Notice of Dispute by the time set out in paragraph

18 above, then the value of such Creditor’s Claim shall be deemed to be as set out

in the Notice of Revision or Disallowance.

20. THIS COURT ORDERS that any Creditor who delivers a Notice of

Dispute to the Monitor by the time set out in paragraph 18 above shall, unless

otherwise agreed by the Monitor in writing, thereafter serve on the Monitor and the

Applicants a notice of motion in the Court returnable not less 30 days after the

service of the Notice of Dispute for determination of the Claim in dispute. failing

which the value of such Creditor’s Claim shall be deemed to be as set out in the

applicable Notice of Revision or Disallowance.
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SET-OFF

21. THIS COURT ORDERS that the Applicants may set-off (whether by way

of legal, equitable or contractual set-off) against payments or other distributions to

be made to any Creditor in respect of its Proven Claim, any claims of any nature

whatsoever that any of the Applicants may have against such Creditor, however,

neither the failure to do so nor the allowance of any Claim as a Proven Claim

hereunder shall constitute a waiver or release by the Applicants of any such claim

that the Applicants may have against such Creditor.

DISTRIBUTIONS

22. THIS COURT ORDERS that the Monitor and the Applicants shall not

distribute any funds to Creditors holding Proven Claims prior to the approval by

this Court of a distribution methodology to be proposed by the Monitor and/or the

Applicants in a subsequent motion to this Court.

NOTICE OF TRANSFEREES

23. THIS COURT ORDERS that if, after the Filing Date, the holder of a

Claim or D&O Claim transfers or assigns the whole of such Claim or D&O Claim

to another Person, neither the Monitor nor the relevant Applicant shall be obligated

to give notice or otherwise deal with the transferee or assignee of such Claim or

D&O Claim in respect thereof unless and until actual notice of transfer or

assignment, together with satisfactory evidence of such transfer or assignment,

shall have been received and acknowledged by the relevant Applicant and the

Monitor in writing and thereafter such transferee or assignee shall for the purposes

hereof constitute the “Creditor” in respect of such Claim or D&O Claim. Any such

transferee or assignee of a Claim or D&O Claim shall be bound by any notices

given or steps taken in respect of such Claim or D&O Claim in accordance with
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this Order prior to receipt and acknowledgment by the relevant Applicant and the

Monitor of satisfactory evidence of such transfer or assignment. A transferee or

assignee of a Claim or D&O Claim takes the Claim or D&O Claim subject to any

rights of set-off to which the Applicants or the Directors and Officers may be

entitled with respect to such Claim or D&O Claim respectively. For greater

certainty, a transferee or assignee of a Claim or D&O Claim is not entitled to set-

off, apply, merge, consolidate or combine any Claims or D&O Claims assigned or

transferred to it against or on account or in reduction of any amounts owing by

such Person to any of the Applicants or the Directors and Officers. Reference to

transfer in this Order includes a transfer or assignment whether absolute or

intended as security.

GENERAL PROVISIONS

24. THIS COURT ORDERS that any Creditor who submits a Proof of Claim

or Proof of D&O Claim authorizes the Monitor to post the information contained

therein to the Monitor’s Website and that the Monitor shall have no liability for the

information submitted other than as a result of gross negligence or wilful

misconduct.

25. THIS COURT ORDERS that for the purposes of the Claims Solicitation

Procedure, all Claims or D&O Claims which are denominated in United States

dollars shall (i) in the case of Prefiling Claims or D&O Claims, be converted to

Canadian dollars at the rate of 1.0198%, being the Bank of Canada noon spot rate

of exchange for exchanging US dollars to Canadian dollars on the Filing Date; and

(ii) in the case of Postfiling Claims, be converted to Canadian dollars at the Bank

of Canada noon spot rate of exchange for exchanging US dollars to Canadian

dollars on the date of the applicable Proof of Claim.
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26. THIS COURT ORDERS that any document, notice or communication

required to be filed with the Monitor by a Creditor pursuant to the terms of this

Order must be delivered by facsimile, email or electronic transmission, personal

delivery, courier or prepaid mail to:

Deloitte & Touche Inc.
1 81 Bay Street West
Suite 1400
Toronto, Ontario
M5J 2V1

Attention: Catherine Hristow
Telephone: (416) 775-8831
Facsimile: (416) 601-6690
E-mail: christow@deloitte.ca

27. THIS COURT ORDERS that in the event that the day on which any notice

or communication required to be delivered pursuant to the Claims Solicitation

Procedure is not a Business Day then such notice or communication shall be

required to be delivered on the next Business Day.

28. THIS COURT ORDERS that references to the singular include the plural

and to the plural include the singular.

29. THIS COURT ORDERS that in the event of any strike, lock-out or other

event which interrupts postal service in any part of Canada, all notices and

communications during such interruption may only be delivered by email,

facsimile transmission, personal delivery or courier and any notice or other

communication given or made by prepaid mail within the seven (7) Business Day

period immediately preceding the commencement of such interruption, unless

actually received, shall be deemed not to have been delivered. All such notices

and communications shall be deemed to have been received, in the case of notice
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by email, facsimile transmission, personal delivery or courier prior to 5:00 p.m.

(Eastern standard Time) on a Business Day, when received, if received after 5:00

p.m. (Eastern Standard Time) on a Business Day or at any time on a non-Business

Day, on the next following Business Day, and in the case of a notice mailed as

aforesaid, on the fourth Business Day following the date on which such notice or

other communication is mailed.

30. THIS COURT ORDERS AND REQUESTS the aid and recognition of

any court or any judicial, regulatory or administrative body in any province or

territory of Canada and the Federal Court of Canada and any judicial, regulatory or

administrative tribunal or other court or any judicial, regulatory or administrative

body of the United States and the States or other subdivisions of the United Sates

and of any notion or state to act in aid of and be complimentary to this Court in

carrying out the terms of this Claims Solicitation Procedure Order.

ENTERED AT/ NSCRJT A TORQNT
ON BOOK NO:
LE / DANS LE flEGSTRE NO,.

JUN 15 2012

#1900657



SCHEDULE “A”

Court File No.: CV-12-9545-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENTACT, R.S.C. 1985, c. C-36, AS AMENDED

AD IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 3113736 CANADA LTD., 4362063

CANADA LTD., and A-Z SPONGE & FOAM PRODUCTS LTD.

(the “Applicants”)

NOTICE OF CLAIMS SOLICITATION PROCEDURE AND

CLAIMS BAR DATE REGARDING:

3113736 CANADA LTD. (FORMERLY VALLE FOAM
INDUSTRIES (1995) INC.,

4362063 CANADA LTD. (FORMERLY DOMFOAM
T1%T’I’L’DNTAT’Tf’hl%TAT T1%Tg’ \ A1%TT
L1 1I1 1r1t a11J-L 11.) J-1L

A-Z SPONGE & FOAM PRODUCTS LTD.

By Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”)
dated January 12, 2012 (the “Initial Order”), the Applicants listed above filed for
and obtained relief from their creditors under the companies Creditors’
Arrangement Act (the “CCAA”). Pursuant to the Initial Order, Deloitte & Touche
Inc. was appointed by the Court as monitor in the Applicants’ CCAA proceeding
(the “Monitor”).

By Order of the Court dated June 15, 2012 (the “Claims Solicitation Procedure
Order”), a process was established for creditors to prove claims against the
Applicants in existence as at the date of the Initial Order or with respect to
Postfiling Claims (as defined below) or with respect to claims against the current
or former Directors and Officers of the Applicants which arose on or before June
15. 2012. Capitalized terms in this notice are as defined in the Claims Solicitation
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Procedure Order, a copy of which can be found on the Monitor’s Website:
http://www.deloitte.com/calvallefoarn.

In accordance with the Claims Solicitation Procedure Order, the Monitor shall mail
to all known creditors (“Known Creditors”) of the Applicants a Proof of Claim
form together with this notice. Any Creditor who does not receive a Proof of
Claim form may obtain this form on the Monitor’s Website,
http://www.deloitte.com/ca/vallefoarn or by contacting the Monitor directly as
follows: (i) by email: christow@deloitte.ca; (ii) by mail at Deloitte & Touche Inc.,
181 Bay Street West, Suite 1400, Toronto, Ontario, M5J 2V 1, attention: Catherine
Hristow; or (iii) by facsimile at (416) 601-6690.

In accordance with the Claims Solicitation Procedure Order, any Person or
representative class of Persons who wishes to assert a claim against one of more of
the Applicants (each, a “Claim”) which arose (i) at any time up to January 12,
2012; (ii) at any time after January 12, 2012 (a “Postfiling Claim”) must complete
and deliver the Proof of Claim form to the Monitor by mail, fax, e-mail, courier or
hand delivery by no later than 5:00 p.m. (Eastern Standard Time) on August
31, 2012 or such other date as ordered by the Court (the “Claims Bar Date”).

In accordance with the Claims Solicitation Procedure, any Person or representative
class of Persons who wishes to assert a claim against one of more of the current or
former Directors and Officers of the Applicants which arose on or before June 15,
2012 (each, a “D&O Claim”) must complete and deliver the Proof of D&O Claim
form to the Monitor by mail, fax, e-mail, courier or hand delivery by no later than
inc uiaims ar i,aie.

IF YOUR PROOF OF CLAIM OR PROOF OF D&O CLAIM IS NOT
RECEIVED BY THE MONITOR BY THE CLAIMS BAR DATE, YOUR
CLAIM AGAINST THE APPLICANTS OR THE OFFICERS AND
DIRECTORS WILL BE BARRED AND EXTINGUISHED FOREVER.

A Proof of Claim which is disputed by the Monitor will be addressed in the manner
set out in the Claims Solicitation Procedure Order.

Address of the Monitor:

Deloitte & Touche Inc.
1 81 Bay Street West
Suite 1400
Toronto, Ontario
M5J 2V1
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Attention: Catherine Hristow
Telephone: (416) 775-8831
Facsimile: (416) 601-6690
E-mail: christow@deloitte.ca

Datedat

________________

this

______

day of ,2012.

#1900657



SCHEDULE “B”

DELOITTE & TOUCHE INC., solely in its OFFICE USE ONLY
capacity as the Court-appointed Monitor of the
Applicants, and without personal or corporate
liability
.

: Date Received

Telephone: (416) 775-8831
Telecopier: (416) 601-6690
Email: christow@deloitte.ca

Court File No.: CV-12-9545-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 3113736 CANADA LTD., 4362063 CANADA LTD.,

and A-Z SPONGE & FOAM PRODUCTS LTD.

(the “Applicants”)

PROOF OF CLAIM

I. DESCRIPTION OF DEBTOR, CREDITOR AND NATURE OF CLAIM

Name of entity against which claim is being made: (Check appropriate box inJllowing list. If claims are
being made against more than one entity, use a separate Proofof Claim formfor each entity.)

3113736 Canada Ltd. (formerly known as Valle Foam Industries (1995) Inc.)

n 4362063 Canada Ltd. (formerly known as Domfoam International Inc.)

A-Z Sponge & Foam Products Ltd.

(hereinafter the “Debtor)

Name of person asserting a claim against the Debtor:

___________

(hereinafter the Creditor”)

Individual: E Corporation: Other: Specify:

If individual. Creditors Social Insurance Number:

If corporation. Business Identification Number:

Address of Creditor:



Telephone number of Creditor:

_________________________________________

E-mail address of Creditor:

___________________________________________

Fax number of Creditor:

_________________________________________

I, , of , do hereby certify:

(Name) (City andprovince,)

1. That I am a Creditor of the Debtor

or that I am of

(‘State position or title,) (Name of Creditor)

a Creditor of the Debtor.

2. That I have knowledge of all the circumstances connected with the claim referred to in this form.

3. (Check and complete appropriate category:)

LI That, as at January 12, 2012, the Creditor had and still has an unsecured claim against the Debtor in
the sum of CAD$ , as shown by the statement (or affidavit or solemn
declaration) attached hereto and marked Annex “A”, after deducting any counterclaims to which the
Debtor may be entitled. (Claims in US dollars should be converted to Canadian dollars at the rate of
[insert], being the Bank of Canada noon spot rate of exchange Jör exchanging US dollars to
Canadian dollars on January 12, 2012. The attached statement, affidavit or solemn declaration must
specify and attach the evidence in support of the claim.) (Give full particulars of the claim with all
necessary supporting documentation.)

ii That, as at the date hereof, the Creditor has an unsecured claim against the Debtor which arose after
January 12, 2012 in the sum of CAD$ , as shown by the statement (or
affidavit or solemn declaration) attached hereto and marked Annex “A”, after deducting any
counterclaims to which the Debtor may be entitled, ,“Claims in US’ dollars should be converted to
Canadian dollars at the Bank of Canada noon spot rate of exchange for exchanging US dollars to
Canadian dollars as of the date hereof The attached statement, affidavit or solemn declaration must
specify and attach the evidence in support of the claim.) (Give full particulars of the claim with all
necessary supporting documentation.)

-or

That, as at January 12, 2012, the Creditor had and still has a secured claim against the Debtor in the
sum of CAD$ . as shown by the statement (or affidavit or solemn
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declaration) attached hereto and marked Annex ‘A”, after deducting any counterclaims to which the
Debtor may be entitled. (The attached statement, qffidavit or soleniii declaration must specifi’ and
attach the evidence in support of the claim and the security held in respect qf the claim, including
copies of all security.) (Give ,hill particulars of the claim and security wit/i all necessary supporting
documentation.)

4. That to the best of my knowledge and belief, I am (or the above-named Creditor is) (or am not or is
not) related to the Debtor within the meaning of section 4 of the Bankruptcy and Insolvency Act.

IL ATTESTATION

I hereby attest that, to the best of my knowledge, the information in this document is and any and all
annexes hereto are truthful and accurate in all material respects.

_____

day of

(Signature of Creditor)

(Name of Creditor in block letters)

(Signature ofwitness)

(IVame of witness in block letters)

SIGNED this 2012.

(Address of witness in block letters)



ANNEX “A”

DETAILS OF CLAIM



SCHEDULE “C”

DELOITTE & TOUCHE INC., solely in its OFFICE USE ONLY
capacity as the Court-appointed Monitor of the
Applicants, and without personal or corporate
liability
.

: Date Received

Telephone: (416) 775-8831
Telecopier: (416) 601-6690
Email: christov(deloifte.ca

Court File No.: CV-12-9545-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ €‘REDITORS ARRANGEMENT
ACT, R.S.C. 1985, c. C-36, AS AMETDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 3113736 CANADA LTD., 4362063 CANADA LTD.,

and A-Z SPONGE & FOAM PRODUCTS LTD.

(the “Applicants”)

PNOOF OF D&O ClAIM

III. DESCRIPTION OF DEBTOR, CREDITOR AND NATURE OF D&O CLAIM

Name of entity against which claim is being made: (Check appropriate box in following list. If claims are
being made against more than one entity, use a separate Proofof Claimformfor each entity.)

Director or Officer of 3113736 Canada Ltd. (formerly known as Valle Foam Industries (1995) Inc.)

E Director or Officer of 4362063 Canada Ltd. (formerly known as Domfoam International Inc.)

u Director or Officer of A-Z Sponge & Foam Products Ltd.

(hereinafter the “Debtor”)

Name of person asserting a claim against the Debtor:

__________

(hereinafter the “Creditor”)

Individual: i Corporation: Other: z Specify:

If individual. Creditor’s Social Insurance Number:

________

If corporation. Business Identification Number:

________

Address of Creditor:
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Telephone number of Creditor:

E-mail address of Creditor:

Fax number of Creditor:

I, . of . do hereby certify:

(Name,) (City andprovince)

1, That I am a Creditor of the Debtor

or that I am of

(State position or title) (Name of Creditor)

a Creditor of the Debtor.

2. That I have knowledge of all the circumstances connected with the claim referred to in this form.

3. (Check and co,nplete appropriate category:)

E That, as at June 15, 2012, the Creditor had and still has an unsecured claim against the Debtor in the
sum of CAD$ , as shown by the statement (or affidavit or solemn
declaration) attached hereto and marked Annex ‘A”, after deducting any counterclaims to which the
Debtor may be entitled. (Claims in US dollars should be converted to Canadian dollars at the rate of
1.0198%, being the Bank of Canada noon spot rate of exchange for exchanging US dollars to
Canadian dollars on January 12, 2012. The attached statement, affidavit or solemn declaration must
specfv and attach time evidence in support of the claim.) (Give full particulars of the claim with all
necessary supporting documentation.)

4. That to the best of my knowledge and belief, I am (or the above-named Creditor is) (or am not or is
not) related to the Debtor within the meaning of section 4 of the Bankruptcy and JnsolvencyAct.

IV. ATTESTATION

I hereby attest that, to the best of my knowledge. the information in this document is and an and all
annexes hereto are truthftil and accurate in all material respects.
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SIGNEDthis

_____

dayof ,2012.

(Signature ofCreditor) (Signature ofwitness)

(Name of Creditor in block letters) (Name ofwitness in block letters)

(Address ofwitness in block letters)
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SCHEDULE “D”

Court File No. CV-12-9545-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENTACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 3113736 CANADA LTD., 4362063

CANADA LTD., and A-Z SPONGE & FOAM PRODUCTS LTD.

(the “Applicants”)

NOTICE OF REVISION OR DISALLOWANCE

TO: [INSERT NAME AND ADDRESS OF CREDITORI

The Monitor has disallowed in full or in part your Claim as set out in your Proof of

Claim, as set out below:

Prefiling Claim:

[ Claim Against Claim per Proof of Allowed Amount Disallowed

Claim Amount

$ $ $

Total $ $ $
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Postfihing Claim:

Claim Against Claim per Proof of Allowed Amount Disallowed

Claim Amount

$ $ $

Total $ $ $

REASONS FOR DISALLOWANCE:

IF YOU INTEND TO DISPUTE THIS NOTICE OF REVISION OR
DISALLOWANCE:

You must, no later than 5:00 p.m. (Toronto Time) on September 21, 2012,
deliver to the Monitor a Notice of Dispute of Revision or Disallowance (a copy of
which can be found on the Monitor’s Website at
http://www.deloitte.com/ca/vallefoam) in accordance with the Claims Solicitation
Procedure Order to the following address, email, or facsimile:



DATE:

#1900657

Deloitte & Touche Inc.
181 Bay Street West
Suite 1400
Toronto, Ontario
M5J2V1

Attention: Catherine Hristow
Telephone: (416) 775-8831
Facsimile: (416) 601-6690
E-mail: christow@deloitte.ca



SCHEDULE “E”

Court File No. CV-12-9545-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENTACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 3113736 CANADA LTD., 4362063

CANADA LTD., and A-Z SPONGE & FOAM PRODUCTS LTD.

(the “Applicants”)

NOTICE OF DISPUTE OF REVISION OR DISALLOWANCE

PARTICULARS OF CREDITOR:

(a) Full Legal Name of Creditor:____

(b) Full Mailing Address of Creditor:

(c) *Telephone Number of Creditor:

(d) *Facsjmjle Number of Creditor:

(e) *Emajl Address of Creditor:
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(f) Attention (Contact Person):_

*In order to ensure that all Claims are processed in an expedited manner you

must provide one (1) or more of your telephone number, fax number or e-mail

address.

2. PARTICULARS OF ORIGINAL CREDITOR FROM WHOM YOU

ACQUIRED CLAIM, IF APPLICABLE:

(a) Have you acquired this Claim by Assignment? Yes No

(if yes, attach document evidencing assignment)

(b) Full Legal Name of original Creditor(s):___________________________

3. DISPUTE OF REVISION OR DISALLOWANCE OF CLAIM FOR

VOTING AND/OR DISTRIBUTION PURPOSES:

We hereby disagree with the value of our Claim set out in the Notice of Revision

or Disallowance dated

_______________________________,

as set out below:

Claim:

Claim Against Claim per Proof of Allowed Amount Disallowed

Claim Amount

$ $ $

Total Claims



- 10-

REASONS FOR DISPUTE:

(Provide fill particulars of the Claim and supporting documentation, including amount,
descrption of transaction (s) or agreement(s) giving rise to tile Claim, name of am’
guarantor(s) that has guaranteed the Claim, and amount of Claim allocated thereto, date
and number ofall invoices, particulars ofall credits, discounts, etc. claimed.)

If you intend to dispute a Notice of Revision or Disallowance, you must, no later

than 5:00 p.m. (Toronto Time) on October 5, 2012 deliver to the Monitor a

Notice of Dispute of Revision or Disallowance in accordance with the Claims

Solicitation Procedure Order to the following address, email or facsimile:

Deloitte & Touche Inc.
1 81 Bay Street West
Suite 1400
Toronto, Ontario
M5J 2V1

Attention: Catherine Hristow
Telephone: (416) 775-8831
Facsimile: (416) 601-6690
E-mail: christow@deloitte.ca
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If you do not deliver a Notice of Dispute of Revision or Disallowance by the time

and date set out above, as applicable, the value of your Claim shall be deemed to

be as set out in the Monitor’s Notice of Revision or Disallowance.

Dated at

____________

this

______

day of ,2012.

Per:

# 1900657
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S Court File No. CV-12-9545.OOCI.
• •.

it 7•
•

•1 ART

V SUPERJOR COURT OF JtTST1CI

. <tr* %‘ . COMMJRCIAL LJST
Y.. ‘•:Cr 3:’

• fliiflte ;.—

THE HONOURABUt ) TLJJSDAY, TILE 29th DAY

)
JIJS1’(C13 NEWBOULT) ) OF SEP1 KMBKR, 2015.

IN TI TB MAilER OF TIlE COAIPANI&V’ CREDITORS ARRANGEMENT ACt

R.S.C. 1985. c. (‘-36, AS AMENDED

ANI) IN 11W MAilER OF A PLAN OF COMPROMISE OR

ARRANGItMENT OF 3113736 CANADA LTD., 4362063 CANADA LTD.. and

4-7 SPON(fl & FOAM PRODUCTS CCL).

(the “Applicants”)

ORDItR
(Extension of Stay Period, Admission ot’ Late Claims

and Interim DIstributions)

TillS MOTION made by the Applicants for an Order extending the stay of proceedings.

admittmg certain kite flh.’d claims and approving the Wile Foam Interim Distribution and the A

Z Foam Interim Distribution (each as defined below) was heard this day at 330 University

Avenue. Toronto. Ontario.

ON READING the Affidavit of Tony Vallecoccia sworn September 25. 2015. and the

exhibits thereto, the Twelfth Report of Deloitte Restructuring Inc. (formerly known as Dcloitte &

Touche Inc.), In its capacity us Court-appointed monitor of the Applicants (the ‘Monitor”) and

the appendices attached thereto (the “Twelfth Report”). and on hearing the submissions of

counsel for the Applicants, counsel for the Monitor, no one appearing (‘or anyonc else on the
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Service List, although properly served as appears from the affidavit ofservice of Nada Hannouch

sworn September 25, 2015.

I. TIllS COURT ORDERS that each capitalized term not otherwise defined in this Order

shall have the meaning set out in the Twelfth Report or the order of the Court dated June 15,

2012 (the “Claims Solicitation Procedure Order”).

2. THIS COURT ORDERS that the time for service of the Notice of’ Motion and Motion

Record is hereby abridged and validated so that this motion is properly returnable today and

hereby dispenses with tirther service thereof.

Slay Extension

3. THIS COURT ORDERS that the Stay Period granted under the Initial Order of Justice

Newbould dated January 12, 2012 (the “Initial Order”) and as subsequently extended by, Inter

nib, the Order of Justice Panillo dated April 22, 2015, is hereby extended from September 30,

2015 to and including February 29.2016.

Late Claims

4. THIS COURT ORDERS that the following Claims filed after the Claims Bar Date

(collectively, the “Valle Foam Late Claims”) shall be admitted as Profiling Claims against

3113736 Canada Ltd. (“Valic Foam”) and shall deemed to be Proven Claims against Valle Foam

for the purpose ofany Distribution In these proceedings;

J

Claimant -.

-. Preflling Claim
Amount

Just Energy Group Inc. -

$185,408.93

Ontario Ministry of Labour ( $46,309. IS

Pitney Howes $1,395.57
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$ 4 2

La13

lot Zreater certainty, none of the Urditors holding a VoIle Foam Late Claim shall he

entitled to send a Notice of Dispute or otherwise diSpute or seek to vary the amount or priority of’

such Voile Foam Late Claim.

5, III IS COURT ORI)ERS that the Claim tiled by WorkSafe BC in the amount of

$1,673.41 afler the (loims l3ar Dale (the “A—Z Foam Late Claim”) against A—Z Foam and

Sponge Ltd. C’A—Z Foam”) shall be admitted as Prefiling Claims againstA—Z Foam and shall

deemed to he a Proven Claim fir the purpose of any Distribution in these proceedings.

I-or greater certainty, WorkSafi BC shall not be entitled to send a Notice of Dispute or otherwise

dispute or seek to vary the umot.mt or priority of the A.Z loam Late Claim.

6. THIS COURT ORDERS that the Claim against Valle Foam filed by Manulife Financial

after the Claims Bar Date in the amount of $39,240.08 shall be admitted as a PosIfling Claim

against Valle Foam and paid in full by Valle Foam prior to the Vall Foam Interim Distribution

7, THIS COURT ORDERS that any Person with a Claim against any of the Applicants

that is not a Proven Claim as of the date of this order shall not be entitled to participate in the

VoIle Foam interim Distribution or the A—Z Foam Interim Distribution.

Indemnity iIntl Chai-gc

8. THIS COURT ORI)ERS that paragraph 19 of the Initial ()rdcr be and is hereby

amended and restated as tbllow
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19. THIS COURT ORDERS that each of the Applicants shall indemnify its

respective directors and officers from and against all claims, costs, charges,

expenses, obligations and liabilities that they may Incur as directors or officers of

the applicable Applicant, after the date hereof except to the extent that, with

respect to any officer or director, such claim, cost, charge, expense obligation or

liability was incurred as a result of the officer’s or director’s gross negligence or

wilful misconduct.

9. THIS COURT ORDERS that paragraph 20 of the Initial Order be and is hereby

amended and restated as follows:

20A. THIS COURT ORDERS that. the directors and officers of 3113736

Canada Ltd. ((brmerly Valle Foam Industries (1995) Inc.) shall be entitled to the

benefit of and are hereby granted a charge (the ‘Waite Foam Directors’

Charge9 on the Property of3l 33736 Canada Ltd., which charge shall not exceed

the amount of $200,000 as security lbr the indemnity provided in paragraph 19 of

this Order.

2013. THIS COURT ORDERS that the directors and officers of 4362063

Canada Ltd. (formerly Doamfoam International Inc.) shall be entitled to the

benefit of and are hereby granted a charge (the ‘Domfoam Directors’ Charg&’)

on the Property of 4362063 Canada Ltd., which charge shall not exceed the

amount of $3,000,000 as security for the indemnity provided in paragraph 19 of

this Order. The Vane Foam DisectoW Charge and the Doamfoam Directors’

Charge granted shall have the priority set out in paragraph 32 herein.
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10. THiS COURT ORI)ERS that the Directors’ Charge granted to the Directors arci

Officers on the Property of AZ Foam he and is hereby permanently discharged.

11. TillS COURT ORDERS that paragraph 32 of the initial Order be and is hereby

amended and restated as fbllows:

32. TillS COURT ORDERS that the priorities of the Vaile Foam Directors’

Charge, the Domfoam Directors’ Charge and the Administration Charge a

among them, shall be as follows;

On the Property of 311 3’73 Canada !td: lirsi Administration Charge (to the

maximum amount of $500,000) Second \ial Ic Foam Directors’ Charge (to the

maximum of $200000)

On the Property of 4362063 Canada I .td.: First Administration Charge (to the

maximum amount of $500,000) Second—— Dornftam Directors’ Charge (to the

maxinium 1 $1 ,000,000)

i/a/ic Foam Interim l)isfribution

12. THIS COURT ORDERS that the Monitor he and is hereby authorized to hold back

from the Valle Foam interim Disirihution the following amounts from the Valie Foam Proceeds

(as defined in the Twelfth Report):

(a) $225,000 as security ftr the Mministration Charge and

(h) $200,000 as security for the Valle Foam Directors’ Charge.

I 3. ‘11115 COURT ORI)KRS that, subject to the holdbacks Set out in paragraph 12 above.

the Monitor he and is hereby authorized to make an interim l,)istribution of Ote Vaile Foam
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Proceeds in the amount of $5,583 ,436.23 to the Valle Foam Creditors holding Proven Claims on

apro rota, portpassu basis (the “Valle Foam Interim Distribution”).

A•Z Foam Interim Distribution

14. THIS COURT ORDERS that the Monitor be and is hereby authorized to hold back

$50,000 of the AZ Foam Proceeds (as defined in the Twelfth Report) from the AZ Foam

Interim Distribution as security for the Administration Charge.

15. THJS COURT ORDERS that, subject to the holdback set out in paragraph 34 above, the

Monitor be and is hereby authorized to make an interim Distribution of the A-Z Foam Proceeds

In the amount of $623,820.39 to the A-Z Foam Creditors holding Proven Claims on a pro rala,

paripassu basis (the “A-Z Foam Interim DIstributIon.

Approval ofike Monitor c Actions, Fees and Expenses

16. THIS COURT ORDERS that the Twelfth Report and the actions, decisions and conduct

of the Monitor as set out in the Twelfth Report are hereby authorized and approved.

17. THIS COURT ORDERS that the ieee and disbursements of the Monitor and its legal

counsel, as set out in the Twelfth Report and the Affidavit of Catherine Hristow sworn

September 22, 2015 and the Affidavit of Grant Moffat sworn September 18, 2015, and the

exhibits attached thereto, are hereby authorized and approved.

18. THIS COURT HEREBY requests the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States, to give

effect to this Order and to assist the Applicants, the Monitor and their respective agents in

carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies

are hereby respectfully requested to make such Orders and to provide such assistance to the
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Applicants and to the Momtor, as an offtcer of this Cc>urt, as may be necessary or desirable to

dve effect to this Order, or to assist the Appf ic-ants and the Monitor and their respective agents in

carrying out the terms of this Order.

19. ‘lIDS COURT ORDERS that each of the Applicants and the Monitor be at liberty and

are hereby authorized and empowered to apply to any Court, tribunal, regulatory or

administrative both, wherever located. for the recognition of this Order and for assistance in

carrying out the terms of this Order.

SEP 302015
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EXHIBIT G 



 

 

 

 

Court File No. CV-12-9545-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)    

THE HONOURABLE  

JUSTICE CONWAY 

) 

) 

) 

MONDAY, THE 8TH 

DAY OF JUNE, 2020 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c.C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF 3113736 CANADA LTD., 4362063 

CANADA LTD., and A-Z SPONGE & FOAM PRODUCTS LTD.  

(the “Applicants”) 

ORDER 

(CRO Appointment) 

THIS MOTION made by Deloitte Restructuring Inc. (formerly Deloitte & Touche Inc.) 

in its capacity as the Court-appointed Monitor (in such capacity, the “Monitor”) of 3113736 

Canada Ltd., 4362063 Canada Ltd., and A-Z Sponge & Foam Products Ltd. (collectively, the 

“Applicants”), for an order appointing Linc Rogers, a partner with the law firm of Blake, 

Cassels & Graydon LLP (“Blakes”) in Toronto, as Chief Restructuring Officer (in such capacity, 

the “CRO”) of the Applicants, was heard on this day by a Judge of the Ontario Superior Court of 

Justice (Commercial List) through videoconference due to the COVID-19 crisis.  

ON READING the Twenty-Second Report of the Monitor (the “Twenty-Second 

Report”), and on hearing submissions of counsel to the Monitor, the Applicants and Domfoam 

Inc., no one else appearing, although properly served as appears from the affidavit of service of 

Bobbie-Jo Brinkman sworn June 8, 2020,   



 

 

 

 

DEFINITIONS 

1. THIS COURT ORDERS that any capitalized terms used herein and not otherwise 

defined shall have the meanings given to them in the Twenty-Second Report.  

SERVICE 

2. THIS COURT ORDERS that (a) the time for service of the Notice of Motion and the 

Motion Record is hereby abridged and validated so that this Motion is properly returnable today 

and hereby dispenses with further service thereof, and (b) authorizes and validates service of the 

Notice of Motion and the Motion Record via electronic means.  

APPOINTMENT OF CHIEF RESTRUCTURING OFFICER 

3. THIS COURT ORDERS that Mr. Linc Rogers is hereby appointed as CRO, an officer 

of this Court, over and in respect of the Applicants and shall have the powers and duties 

specified in this Order.  

CRO’S DUTIES 

4. THIS COURT ORDERS that, subject to the terms of this Order, the CRO is hereby 

empowered, authorized and directed to: 

(a) in consultation with the Monitor, take any and all steps required in order to resolve: 

(i) the entitlement of the Domfoam Purchaser’s claim to the Dow Settlement Funds 

and the Domfoam Canadian Polyols Funds; and (ii) the entitlement of the A-Z 

Purchaser to A-Z Foam’s share of the Residual Dow Settlement Funds and the A-Z 

Canadian Polyols Funds; and 



 

 

 

 

(b) perform such other duties as required by this Order or by this Court from time to time 

and such other duties as the CRO and the Monitor may from time to time agree 

(collectively, the “CRO Duties”). 

CRO’S POWERS 

5. THIS COURT ORDERS that, subject to the terms of this Order, the CRO, in the 

discharge and fulfilment of the CRO’s Duties, is hereby empowered and authorized to: 

(a) take any and all steps for and in the name of, and on behalf of, the Applicants in 

connection with the proceedings herein and to instruct counsel to the Applicants in 

connection with any such steps; 

(b) represent the Applicants in any negotiations with any other party, including creditors, 

customers, litigants and stakeholders of the Applicants; 

(c) communicate with and provide information to the Monitor and other stakeholders 

regarding the affairs of the Applicants;  

(d) report to the Court at such times and intervals as the CRO may deem appropriate with 

respect to any matters that may be relevant to the proceedings herein; 

(e) have full and complete access to the Property, as defined in the Initial Order of this 

Court dated January 12, 2012 (the “Initial Order”);  

(f) engage, give instructions to and pay counsel, consultants, appraisers, agents, advisors, 

experts, auditors, accountants, managers and such other persons from time to time on 



 

 

 

 

whatever basis the CRO may agree, in consultation with the Monitor, to assist with 

the exercise of the CRO’s powers and obligations; 

(g) take all such steps and actions, enter into and execute all such agreements and 

documents in the name of and on half of the Applicants, and incur such expenses and 

obligations necessary or incidental to the exercise of the foregoing powers;  

provided that:  

(i) each of the foregoing actions, agreements, expenses and obligations shall 

be construed to be those of the Applicants and not of Blakes, the CRO, nor 

any of his partners, employees (and/or employees of Blakes), 

representatives or agents; and, 

(ii) the Applicants (directly or through its counsel) shall  

(1) advise the CRO of all material steps taken by the Applicants in 

these proceedings; and  

(2) cooperate fully with and provide the CRO with the assistance 

necessary to enable the CRO to exercise its powers and discharge 

the CRO Duties. 

LIMITATION OF LIABILITY 

6. THIS COURT ORDERS that the CRO shall not be in Possession of the Property (as 

such terms are defined in the Initial Order) and shall not, by fulfilling its obligations hereunder 

be deemed to have taken or maintained Possession of the Property or any part thereof. Without 

limiting the foregoing, the CRO shall not take possession or be deemed to take possession of any 

Property that might be environmentally contaminated, might be a pollutant or a contaminant, or 

might cause or contribute to a spill, discharge, release or deposit of a substance contrary to any 

federal, provincial or other law respecting the protection, conservation, enhancement, 

remediation or rehabilitation of the environment or relating to the disposal of waste or other 



 

 

 

 

contamination including, without limitation, the Environmental Legislation (as defined in the 

Initial Order), provided however that nothing herein shall exempt the CRO from any duty to 

report or make disclosure imposed by applicable Environmental Legislation. The CRO shall not, 

as a result of this Order or anything done in pursuance of the CRO’s Duties and powers under 

this Order, be deemed to be in Possession of any of the Property within the meaning of any 

Environmental Legislation, unless he is actually in possession. 

7. THIS COURT ORDERS that, in addition to the rights and protections afforded the 

CRO as an officer of this Court, neither the CRO nor any other CRO Indemnified Party (as 

defined below) shall be deemed to be a director or trustee of any of the Applicants and the CRO 

shall incur no liability or obligation as a result of his appointment or the carrying out of the 

provisions of this Order, save and except for any gross negligence or wilful misconduct on his 

part.  

INDEMNITY AND INDEMNIFIED PARTIES 

8. THIS COURT ORDERS that the Applicants shall indemnify and hold harmless the 

CRO and any of his partners, employees (and/or employees of Blakes), agents or representatives 

who may assist the CRO with the exercise of his powers and obligations under this Order 

(collectively, with the CRO, the “CRO Indemnified Parties”) with respect to any liability or 

obligation that the CRO Indemnified Parties may incur as a result of the appointment of the CRO 

or the fulfilling of the CRO’s Duties, including any claims or liabilities subject to 

indemnification pursuant to this Order, except to the extent the obligation or liability was 

incurred as a result of the CRO Indemnified Parties’ gross negligence or wilful misconduct. The 

CRO Indemnified Parties shall be treated as unaffected parties, and the foregoing indemnity shall 



 

 

 

 

be treated as unaffected and may not be compromised, for the purpose of this proceeding or any 

bankruptcy proceeding with respect to one or more of the Applicants.  

9. THIS COURT ORDERS that no action or other proceeding shall be commenced 

directly, or by way of counterclaim, third party claim or otherwise, against or in respect of the 

CRO Indemnified Parties, and all rights and remedies of any person against or in respect of the 

CRO Indemnified Parties are hereby stayed and suspended, except with the written consent of 

the CRO or with leave of this Court on notice to the Applicants, the Monitor and the CRO. 

Notice of any such motion seeking leave of this Court shall be served upon the Applicants, the 

Monitor and the CRO at least seven (7) days’ prior to the return date of any such motion for 

leave. 

10. THIS COURT ORDERS that the Applicants’ indemnity in favour of the CRO 

Indemnified Parties shall survive any termination, replacement or discharge of the CRO. 

11. THIS COURT ORDERS that the appointment of the CRO and the granting of powers 

and responsibilities of the CRO hereunder will not constitute the sale or disposition of any of the 

Property. 

PROFESSIONAL FEES AND PASSING OF ACCOUNTS 

12. THIS COURT ORDERS that the Monitor on behalf of the Applicants is hereby 

authorized to pay to the CRO a retainer in the amount of $25,000 to be held by the CRO as 

security for payment of his respective fees and disbursements, outstanding from time to time 

13. THIS COURT ORDERS that the CRO Indemnified Parties shall submit their accounts 

to the Monitor for payment by the Applicants, provided however each CRO Indemnified Party 



 

 

 

 

shall not be required to submit a separate account and the CRO may submit consolidated 

accounts showing the professional fees and disbursements of the CRO Indemnified Parties (the 

“CRO Accounts”).  The CRO and the other CRO Indemnified Parties shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges, by the 

Applicants as part of the costs of these proceedings, or such alternate rates as may be agreed to 

by the Monitor.  The Applicants are authorized and directed to pay the CRO Accounts on a bi-

weekly basis or such other timeframe as the Monitor and the CRO mutually agree. 

14. THIS COURT ORDERS that the CRO shall pass the CRO Accounts from time to time 

and for this purpose the CRO Accounts are hereby referred to a Judge of the Ontario Superior 

Court of Justice (Commercial List). 

15. THIS COURT ORDERS that the CRO Indemnified Parties shall be entitled to the 

benefit of the Administration Charge (as defined in the Initial Order) as security for their 

professional fees and disbursements incurred in respect of these proceedings.  

GENERAL 

16. THIS COURT ORDERS that the CRO shall consult with the Monitor regarding all 

material issues relating to these proceedings. 

17. THIS COURT ORDERS that the CRO may resign or the appointment of the CRO may 

be terminated by further order of this Court at any time. 

18. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the CRO in carrying out the terms of this Order. All courts, 



 

 

 

 

tribunals, regulatory and administrative bodies are hereby respectfully requested to make such 

orders and to provide such assistance to the CRO as may be necessary or desirable to give effect 

to this Order or to assist the CRO and his agents in carrying out the terms of this Order. 

19. THIS COURT ORDERS that the CRO is hereby authorized and empowered to apply to 

any court, tribunal, regulatory or administrative body, wherever located, for the recognition of 

this Order and for assistance in carrying out the terms of this Order, and that the CRO is 

authorized and empowered to act as a representative in respect of the within proceedings for the 

purpose of having these proceedings recognized in a jurisdiction outside Canada. 

20. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order at least seven (7) days’ notice to the CRO and the Monitor and to any other 

party likely to be affected by the order sought or upon such other notice, if any, as this Court 

may order. 

21. THIS COURT ORDERS that this Order is effective from the date that it is made and is 

enforceable without any need for entry and filing.  

 

____________________________________ 
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Court File No.  CV-12-9545-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, c.C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF 3113736 CANADA LTD., 4362063 CANADA LTD., and 

A-Z SPONGE & FOAM PRODUCTS LTD.

(the “Applicants”) 

AFFIDAVIT OF TONY VALLECOCCIA 

(Sworn November 16, 2018) 

I, TONY VALLECOCCIA, of the Town of Milton, in the Regional Municipality of 

Halton, in the Province of Ontario, MAKE OATH AND SAY: 

1. I am the President and Chief Executive Officer of 3113736 Canada Ltd., formerly known

as Valle Foam Industries (1995) Inc. (“Valle Foam”), and of 4362063 Canada Ltd., formerly 

known as Domfoam International Inc. (“Domfoam”), and a director of Valle Foam, Domfoam 

and A-Z Sponge & Foam Products Ltd. (“A-Z Foam”) (collectively, the “Applicants”), and as 

such have knowledge of the matters to which I hereinafter depose, except where otherwise 

stated.   

2. To the extent that the matters deposed to in this affidavit are based on my review of

documents or information and belief, I have stated the source of my information and belief and 

do verily believe the information to be true.  



3. I swear this affidavit in support of the Applicants’ motion for an Order, inter alia,

extending the stay of proceedings for all of the Applicants to and including April 30, 2019, and 

approving the Nineteenth Report of the Monitor, to be filed separately.  

Background 

4. On January 12, 2012, the Applicants sought and were granted protection under the

Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended (“CCAA”), pursuant 

to the Order of the Honourable Mr. Justice Newbould (the “Initial Order”).  

5. Deloitte & Touche Inc., now known as Deloitte Restructuring Inc., was appointed in the

Initial Order to act as monitor in these CCAA proceedings (“Monitor”). 

6. As a result of the sale of assets of the Applicants, Valle Foam changed its name to

3113736 Canada Ltd., and Domfoam changed its name to 4362063 Canada Ltd.  The style of 

cause of these proceedings was changed by the Order of Justice Brown dated June 15, 2012 to 

reflect the change of names.  For the purpose of this affidavit, the said Applicants will still be 

referred to as Valle Foam, Domfoam and A-Z Foam. 

7. On September 6, 2016, the Honourable Mr. Justice Penny approved the Applicants’ order

seeking acceptance of Domfoam’s Plan of Compromise and Arrangement, dated August 23, 

2016 (“Plan”) for filing with the Court and authorizing Domfoam to seek approval of the Plan 

at a meeting of the creditors (“Meeting Order”).  

8. Pursuant to the Meeting Order, the meeting of the creditors of Domfoam was held on

October 19, 2016 (“Creditors’ Meeting”). The Plan was approved by an overwhelming 

majority (92% in number and 99% in value) of creditors at the Creditors’ Meeting.  



9. The Plan was approved and sanctioned by the Honourable Mr. Justice Hainey on January

24, 2017.  

10. The prerequisites to the implementation of the Plan have all now been satisfied, and, on

June 23, 2017, the Monitor filed with the Court its Plan Implementation Certificate, a copy of 

which is attached hereto and marked as Exhibit “A”.   

11. Following the sanction and implementation of the Plan, the Monitor has the ongoing

responsibility to collect funds from the Polyols Settlement (discussed below), and to distribute 

those funds to creditors with proven claims under the Plan.  

Extension of the Stay Period 

12. The Initial Order granted a stay of proceedings (“Stay Period”) until February 10, 2012.

13. The Stay Period granted under the Initial Order was subsequently extended from time to

time by orders of the Court, the most recent being the Order of the Honourable Mr. Justice 

Wilton-Siegel, dated May 29, 2018, which extended the Stay Period to November 30, 2018.  

14. The Applicants are seeking to extend the Stay Period up to and including April 30, 2019.

15. No cash flow is being provided with this affidavit as the Applicants have limited

expenses and no employees. I am confident that the Applicants each have sufficient funds on 

hand to meet their obligations on a go forward basis for the period of the proposed extension. 

16. I believe that the Applicants have acted, and continue to act, in good faith and with due

diligence in pursuing the orderly wind down of Domfoam and collecting outstanding amounts 



owed to Valle Foam (as explained in further detail below). I am informed by the Monitor that it 

supports the request to extend the Stay Period to April 30, 2019.   

17. An extension of the Stay Period is required to allow the Applicants to continue collecting

outstanding accounts as well as funds due under the Polyols Settlement (as defined below), and 

to allow the Monitor to distribute these funds to creditors with proven claims.  

Collection of the Polyols Settlement 

18. Each of the Applicants are claimants in a U.S. class action proceeding that relates to price

fixing for a product known as “Polyether Polyol” (the “US Urethane Proceeding”). 

19. There was a trial in respect of one of the defendants in the US Urethane Proceeding, the

Dow Chemical Company (“Dow”), in which a judgment was rendered against Dow in the 

amount of $1.06 billion (“Judgment”).   

20. In March 2016, Dow withdrew its appeal of the Judgment to the United States Supreme

Court and accepted a settlement under which it agreed to pay $834 million USD, for distribution 

to the class members, including the Applicants (the “Polyols Settlement”). 

21. Refund Recovery Services LLC (now known as Lex Recovery Group) (“Lex Recovery”)

was retained as the Applicants’ exclusive agent to assist in filing the necessary documents to 

secure their share of the Polyols Settlement funds. Lex Recovery has filed claims with the 

administrator on behalf of the Applicants in accordance with the deadlines set out in the US 

Urethane Proceeding.  



22. A distribution hearing with respect to the Polyols Settlement took place on December 19,

2017 in Kansas City, Kansas, and the Court approved the proposed distribution of the Polyols 

Settlement funds on that date.  

23. On or about March 21, 2018, an initial distribution representing 85% of the total recovery

from the Polyols Settlement was made to the creditors. The Applicants each received the 

following amounts from the Polyols Settlement:  

a) Valle Foam received $5,542,999.25 USD;

b) Domfoam received $3,741,639.62 USD; and

c) A-Z Foam received $732,651.37 USD.

Attached hereto and marked as Exhibit “B” is a copy of the letters from US class action counsel 

in the US Urethane Proceeding to the Applicants enclosing the respective cheques.  I am advised 

by my counsel, David Ullmann, that these cheques have been sent to the Monitor.   

24. The Applicants were required to pay $2,504,322.56 USD to Lex Recovery from the funds

they received from the Polyols Settlement, which represents the 25% fee owing to Lex 

Recovery based on the retainer with the Applicants to assist and recover their claims in the US 

Urethane Proceeding. I am advised by my lawyer, Alexandra Teodorescu, that this fee was paid 

to Lex Recovery by the Monitor in May 2018. 

25. The Applicants are set to receive a second and final tranche of money from the Polyols

Settlement holdback. On November 5, 2018, the United States District Court for the District of 

Kansas approved the distribution of the balance of the Polyols Settlement holdback (“Final 

Distribution Order”). A copy of the Final Distribution Order is attached hereto and marked as 



Exhibit “C”.  The Final Distribution Order provides that the holdback funds will be disbursed 

after the appeal period from the Order has run out. If no appeal is filed, it is expected that funds 

will be distributed by the end of the year, but as of the swearing of this affidavit, no exact date is 

known. 

26. I am advised by CJ Kishish of Lex Recovery that the Applicants are expected to receive

the following gross amounts, which are subject to a 25% fee in favour of Lex Recovery: 

a) Valle Foam: $992,796

b) Domfoam: $670,158

c) A-Z Foam: $131,223

27. An extension of the Stay Period is required to allow for further distributions to be made

to the Applicants pursuant to the Polyols Settlement. The funds paid to Domfoam under the 

Polyols Settlement will be distributed to proven creditors pro-rata under the Plan. 

28. It should be noted that the purchaser of Domfoam (now known as 4362063 Canada Ltd.),

Domfoam Inc. (formerly known as 4037057 Canada Inc.) (“Purchaser”), has brought a motion 

directing the Applicants to pay the proceeds recovered from the Polyols Settlement to the 

Purchaser. I have sworn an affidavit in response to the Purchaser’s motion, which is attached 

hereto and marked as Exhibit “D”. The Purchaser’s motion is currently scheduled to be heard 

on November 29, 2018.   



Canadian Class Action 

29. A similar class action was initiated and certified against Dow and a number of other

defendants in Ontario. The class action was certified on behalf of all persons in Canada who 

purchased polyether polyol products between January 1, 1999 and December 31, 2004 

(“Canadian Urethane Proceeding”).  

30. Settlements have been reached in the Canadian Urethane Proceeding with several

defendants wherein the defendants agreed to pay a total of $13.3 million. Dow agreed to 

contribute $5,080,000 CDN into the settlement funds, which are being held in trust for the 

benefit of the class members.  

31. Class counsel for the Canadian Urethane Proceeding, Siskinds LLP, intends to implement

a claims process in order to determine the class members entitled to a distribution from the 

Canadian settlement funds. Attached hereto and marked as Exhibit “E” is a copy of a summary 

of the Canadian Urethane Proceeding from the website of class counsel, and the proposed 

distribution protocol.  

32. The Applicants with the assistance of Lex Recovery are currently in the process of

determining whether or not they are class members in the Canadian Urethane Proceeding. The 

Applicants hope to recover additional funds from the Canadian class action for the benefit of the 

creditors of the respective estates.  

Valle Foam Collection Efforts 

33. As set out in my previous affidavits, there were eight actions initiated by Valle Foam to

collect various outstanding receivables. Judgment has now been obtained with respect to three 



of these actions, and Valle Foam has diligently been enforcing these judgments during the stay 

period. In addition, two of these actions have been settled, and one has been dismissed on 

consent without costs.  

34. With respect to the remaining two pieces of litigation, Valle Foam continues to

vigorously pursue these actions. A summary judgment motion is currently scheduled to be heard 

on December 8, 2018 in regards to one of the outstanding matters, and the second matter is 

potentially proceeding to a mediation. The Monitor has been advised of the status of each of 

these actions. 

35. Extending the Stay Period will provide Valle Foam with the breathing room required to

continue pursuing its collection and enforcement efforts. 

A-Z Foam

36. Although the business of A-Z Foam has been ceased for several years at this point in

time, it is an affiliated entity of the Applicants, and the continuation of the stay is convenient as 

there remain amounts to collect from the Polyols Settlement and inter-company accounting to 

be resolved.  

37. No one has at any time during the CCAA Proceedings objected to the continuation of the

stay with respect to A-Z Foam, and I am not aware of any objections at this time. 

38. I swear this affidavit in support of the Applicants’ motion for an Order, inter alia,

extending the Stay Period to and including April 30, 2019, and for no improper purpose. 
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Jacqueline Dais-Visca – 
Department of Justice 
Canada 

 

Reidar Mogerman - B.C. 
Class Plaintiffs 

 
☒ Order ☐ Direction for Registrar (No formal order need be taken out) 

 ☐ Above action transferred to the Commercial List at Toronto (No formal order need be taken 
out) 

 ☐ Adjourned to: _________________________________   
☐Time Table approved (as follows): 

Date Heard: October 7, 2020  

 
1. This motion involves a series of 5 requests for relief by various parties.   

Costs of the motion before Wilton-Siegel J. 

2. In 2012 Domfoam Inc. purchased the assets, rights and undertakings of the debtor 

4362063 Canada Ltd.  (the “Debtor”), during the course of the Debtor’s CCAA 

proceeding. 

 

3. There was some discussion during the negotiations leading the sale about the extent 

to which the purchaser would be entitled to any proceeds of a class action in which 

the Debtor was a plaintiff.   

 
4. In March 2018, the Debtor received a cheque in the amount of U.S.  $3,741,639.62 

representing one instalment of the proceeds from the class action.  The debtor then 

obtained an order without notice from Wilton-Siegel J. on May 29, 2018 allowing the 

proceeds of the class action settlement to be distributed to creditors. 

 



 

3 
 

5. The materials filed on the motion before Justice Wilton-Siegel indicated that there was 

at least an issue about the extent to which the proceeds of the class action settlement 

were excluded from the Debtor’s sale to Domfoam.  Despite this issue, the Debtor did 

not give Domfoam notice of the motion. 

 
6. Shortly after the order was granted, Domfoam   learned of the settlement and 

demanded payment of the settlement proceeds to itself on the basis that the class 

action was included in the assets rights and undertakings that Domfoam had 

purchased in the CCAA proceedings. 

 
7. Domfoam brought a motion to set aside the order of Wilton-Siegel J.  After one year 

of litigating the set-aside motion,  the Debtor consented to it.    

 
8. On today’s motion, Domfoam seeks costs of the set-aside motion in the amount of 

$54,888.73 

 
9. The Debtor resists arguing that it consented to the set aside order and that the request 

for costs demonstrates that “no good deed goes unpunished.”  In addition, the Debtor 

argues that much of the work on the set-aside motion is work that would be necessary 

to argue the underlying issue of whether proceeds of the class action were included 

in what Domfoam purchased. 

 
10. I cannot agree that either of those arguments should relieve the Debtor of the cost 

obligation arising out of the set-aside motion. 

 
11. First, with respect to the no good deed goes unpunished argument, the better deed 

on the part of the Debtor would have been to have consented to the set-aside order 

immediately rather than forcing Domfoam through one year of litigation before 
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consenting.  Still better would have been to have given Domfoam notice of the motion 

before Wilton-Siegel J.   

 
12. In support of its motion before Wilton-Siegel J.,  the Debtor relied on the Seventh 

Report of the Monitor which stated at paragraph 34: 

 
Mr. Vallecoccia’s affidavit sworn July 11, 2013 provides 
that the Domfoam [i.e. the Vendor’s] US Urethane Claim 
was specifically excluded from the Domfoam assets 
purchased by 4037057 Canada Inc…Accordingly, the net 
proceeds of the Domfoam US Urethane Claim…should be 
available for distribution to the creditors of Domfoam.. 

 
13. On cross-examination, Mr. Vallecoccia admitted that he did not know about the lawsuit 

or about what was excluded from the Domfoam purchase. 

 

14. The agreement under which Domfoam purchased the assets at one point spoke of 

“BASF receivables” being retained for the Debtor.  The BASF receivables was a 

defined term that spoke about the sum of approximately $642,000 that was about to 

be paid to the Debtor and was in fact paid before closing.  The sum of U.S.  

$3,741,639.62 came not from BASF but from Dow chemicals. 

 
 

15. After litigating the set-aside motion for one year, the Debtor advised on September 

11, 2019 that it would consent to it.    

 

16. That history does not fall into the category of no good deed going unpunished. 

 
 

17. Courts have made it clear that even where a party consents to an order, the litigation 

costs incurred in getting the opposing party to the point of consent are costs for which 
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a consenting party is liable: Markle v. Toronto (City),  (2004) C.C.P.B. 69 (Ont. Sup. 

Ct.) at paragraph 4. 

 

18. Nor does the Debtor’s submission that the work on the set-aside motion would need 

to be done in the proceeding to adjudicate the underlying issue, relieve it of costs.  In 

Ledore Investments Ltd. v. Murray, (2002), 58 O.R. (3d) 627 (Ont. Sup. Ct.),   Justice 

Stinson addressed a similar argument when dealing with costs of an abandoned 

motion for summary judgment.  The moving party argued that the work the  respondent 

did would have to be done in any event for trial as a result of which it should not be 

awarded costs. Stinson J.  rejected the argument at para 19.  

 
19. I appreciate that Stinson J. was dealing with the issue in the context of summary 

judgment where a specific rule provides for cost consequences on unsuccessful 

motions.  That should have no bearing on the issue here.  As a practical matter, the 

work Domfoam did on the set-aside motion may have some overlap with what is  

required on the adjudication of the underlying issue but that should not prevent 

Domfoam from being awarded costs.  There will be a considerable time lag between 

the work done on the set-aside motion and the adjudication the final issues.  Whatever 

work was done in 2018-2019 will have to be substantially re-done for the final 

adjudication.  Moreover, the set-aside motion was not even completed, making 

duplication even more necessary.     

 
20. In my view Domfoam is entitled to costs of the set-aside motion which I fix at 

$54,888.73. 

 
Domfoam’s Evidentiary Motions 
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21. Domfoam seeks orders striking the affidavit of Mr. Vallecoccia and prohibiting the 

Debtor from introducing any further evidence on adjudication of the underlying issue.  

It bases those motions on the allegation that the Debtor has not complied with the 

direction of  Conway J.  that compelled the parties to produce affidavits of documents 

by a particular date.  Domfoam submits that the Debtor did not comply with that 

direction because it delivered only an unsworn affidavit of documents. 

 

22. I dismiss Domfoam’s motion in this regard. 

 
23. The Debtor offered to deliver a sworn affidavit from Mr. Lincoln Rogers the Chief 

Restructuring Officer of the Debtor.  Domfoam rejected that request.  

 
24. It strikes me that if Domfoam was not satisfied with the Debtor’s compliance with the 

direction of Conway J.,  a more proportionate first step would be to re-attend before 

her or another judge of the Commercial List for further directions or relief.  It is 

somewhat draconian to strike a party’s evidence and preclude them from introducing 

any further evidence in the circumstances here. 

 
Security for Costs 

 
25. Domfoam seeks security for costs in the amount of $213,132.90.  The Debtor objects 

noting that Domfoam is a plaintiff and that security for costs is not generally available 

plaintiffs. 

 

26. In my view the issue is a bit of a red herring. 
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27. The Debtor’s monitor has already agreed to set aside an amount equal to the security 

requested from the estate of Vallefoam, a company related to the Debtor which is also 

under CCAA protection and shares the same monitor as the Debtor does.   

 
28. The creditors of the Debtor and Vallefoam are largely similar.  Two creditors of 

Vallefoam who make up 86% of the claims against Vallefoam were present at the 

motion and did not object to the Monitor’s proposal.  Given the overlapping creditors 

in Domfoam and Vallefoam, the work done to adjudicate the underlying issue will 

benefit the creditors of Vallefoam, at least insofar as they are also creditors of 

Domfoam.   

 
29. I therefore order the Monitor of the Debtor to set aside $215,000 from the estate of 

Vallefoam to stand as security for costs Domfoam in this proceeding.   

 
Canadian Settlement Funds 

 
30. Since the set-aside motion was brought,  Domfoam has received $1,300,000 in 

settlement of a Canadian class action in which the Debtor was a plaintiff.  That class 

action arises out of issues similar to the ones raised in the American class action.  The 

debtor asserts that the settlement funds Domfoam received do not belong to Domfoam 

but belong to the Debtor because that action was not transferred as part of the 

purchase of the assets, interest and undertaking of the Debtor in the CCAA 

proceeding.   

31. The Debtor asks that those funds be transferred to the Monitor for safekeeping until 

the underlying issues are disposed of. 

32. It strikes me that if there is an issue with respect to the entitlement to the settlement 

funds, both sides should be treated similarly.   
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33. I therefore order Domfoam to pay the funds it has received the Canadian class action 

to Mr. Tayar’s and Mr. Linthwaite’s firm which is directed to hold those funds in trust 

until the underlying issue entitlement to the funds has been disposed of.  Mr. Tayar 

and Mr. Linthwaite are directed to advise the Debtor and the Monitor when he has 

received those funds. 

Next Steps 

34. The overriding issue remains.  To whom do settlement funds from the class actions 

belong:  The Debtor or Domfoam.  All parties require a resolution to that issue on an 

expedited basis. 

 

35. There is disagreement about the appropriate manner in which to resolve that issue. 

 
36. Domfoam submits it can be determined on a paper record.  The Debtor submits it 

requires a trial or the trial of an issue.  The debtor also submits that Conway J.  has 

already implicitly determined that the matter requires at least the trial of an issue 

because she ordered that affidavits of documents be produced.    

 
37. I read Justice Conway’s endorsement differently.  The affidavit of documents that she 

directed was a limited one.  It did not relate to all matters relevant to the proceeding 

but was limited to  the surrounding circumstances; that is to say what the parties knew 

about the class action at the time and not what the parties’ subjective intentions were.   

 

38. She then ordered the parties to attend a mediation.  If the mediation did not resolve 

the matter, she ordered the parties to return for a one hour case conference before 
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her “for directions on how this motion will proceed and what evidence (written and viva 

voce) will be put before the court.” 

 
39. That does not strike me as indicating that Justice Conway had decided that this matter 

should proceed to a trial or the trial of an issue.  She clearly left the issue open to 

decide a later stage. 

 
40. The parties are clearly at a stage where they need a case conference to move the 

matter forward.  I have conferred with Justice Conway to determine whether it would 

be more efficient for me or her to conduct that case conference and to deal with the 

matter going forward.  I have concluded that it is more appropriate for the case 

conference to be held before me.  Although Justice Conway recalls the high level 

issues, her total involvement with the matter is now less than my involvement as a 

result of having reviewed materials for the motion before me and listened to 3 hours 

of argument. 

 
41. The parties are to confer amongst themselves to agree on a time at which they would 

be available for one hour case conference with me.  The case conference will have to 

occur at 8:30 a.m. or after 4:30 p.m.  Mr. Linthwaite should provide me with 3 or 4 

dates between October 26, 2020 and November 9, 2020 that work for all parties.  

 
42. The object of the case conference will be to design a procedure that will allow this 

matter to be adjudicated on a real-time, expedited timetable.  There has been enough 

uncertainty about who is entitled to the settlement funds.  All parties are entitled to a 

decision on that issue.   
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43. If the parties have not agreed to an adjudicative process before the case conference, 

all parties should be prepared to make full, detailed arguments about why the 

procedures they advocate are appropriate or required. 

 
Costs 

 
44. the parties have agreed that costs for this motion are appropriate to set at $17,000.  

Given that success has been divided, each side shall bear its own costs. 

 
 

  

 

October 8, 2020 

 

Koehnen J. 

 



EXHIBIT J 



Exhibit "J"

Deloitte Restructuring Inc., CCAA Monitor of
3113736 Canada Ltd. 

(formerly Valle Foam Industries (1995) Inc.)
Statement of Receipts and Disbursements

For the period March 29, 2012 to August 31, 2021 

$CDN

For the period 
March 29, 2012 to 

April 14, 2021 

For the period 
April 15, 2021 to 
August 31, 2021

For the period 
March 29, 2012 

to August 31, 
2021 

Receipts
Sale of assets 1,560,000.00        1,560,000.00       
Accounts Receivable  - Collected by Purchaser 3,777,523.31        3,777,523.31       
Accounts Receivable  - Collected by Applicants 191,858.59           20,833.30            212,691.89          
Reimbursement of Legal Fees (net of payment of post-filing obligations) 631,451.21           631,451.21          
Insurance Refund 51,297.00             51,297.00            
Interest Earned 225,624.95           4,259.72              229,884.67          
Class Action Settlements 10,778,841.79      10,778,841.79     
Loan Repayment & Interest from 4362063 Canada Ltd. 838,261.00           838,261.00          
Total cash receipts 18,054,857.85      25,093.02            18,079,950.87     

Disbursements
Holdback - Legal & Monitor Fees 110,699.70           110,699.70          
Holdback - Directors Fees 200,000.00           200,000.00          
CCAA Monitor's Fees 404,810.98           22,760.00            427,570.98          
HST on CCAA Monitor's Fees 52,625.49             2,958.80              55,584.29            
Legal Fees and Disbursements (including CRO fees, special counsel and 
mediation disbursements) 1,759,477.47        166,617.52          1,926,094.99       

HST Paid on Legal and Disbursements 219,746.86           21,650.89            241,397.75          
Other Disbursements (Newspaper Notices, Bank Charges) 6,647.06               100.00                 6,747.06              
HST on Disbursements 841.14                  841.14                 
PST Paid on D&O Premium 2,070.00               2,070.00              
D&O Insurance premium 25,875.00             25,875.00            
Post-filing Claims Paid 168,255.98           168,255.98          
Dividend Payments 11,187,806.97      11,187,806.97     
Commission payment on Dow Chemical Settlement 2,590,601.68        2,590,601.68       
Cost Award regarding Domfoam 54,888.73             54,888.73            
CRO Retainer 25,000.00             25,000.00            
Holdback for security for costs per court order 215,000.00           215,000.00          
Total cash disbursements 17,024,347.06      214,087.21          17,238,434.27     

Cash on hand as at April 14, 2021 1,030,510.79        (188,994.19)        841,516.60          

Remaining Funds for Valle Foam Holdback and Directors Charge 115,281.34           -                      115,281.34          

Security for Costs per court order 215,000.00           -                      215,000.00          



EXHIBIT K 



Exhibit "K"
Deloitte Restructuring Inc., CCAA Monitor of

4362063 Canada Ltd.
(formerly Domfoam International Inc.)

Statement of Receipts and Disbursements
For the period March 29, 2012 to August 31, 2021 

$CDN

For the period 
March 29, 2012 

to April 14, 
2021 

For the period 
April 15, 2021 
to August 31, 

2021

For the period 
March 29, 2012 

to August 31, 
2021 

Receipts
Sale of assets 4,050,879.66     4,050,879.66     
Funds received from Domfoam RBC bank accounts 296,932.86        296,932.86        
Interest earned 202,652.77        14,016.00         216,668.77        
Class Action Settlement 5,982,435.88     5,982,435.88     
Total cash receipts 10,532,901.17   14,016.00         10,546,917.17   

Disbursements
CCAA Monitor's Fees 378,079.17        378,079.17        
HST on CCAA Monitor's Fees 48,306.90          48,306.90          
Legal Fees and Disbursements 1,655,491.10     1,655,491.10     
HST Paid on Legal and Disbursements 142,133.56        142,133.56        
Other Disbursements (Newspaper Notices, bank charges) 10,011.04          10,011.04          
HST & QST on Disbursements 1,280.19            1,280.19            
PST Paid on D&O Premium 2,070.00            2,070.00            
D&O Insurance premium 25,875.00          25,875.00          
Loan Payment & Interest to 3113736 Canada Ltd. 839,095.34        839,095.34        
Dividend Payments 1,524,785.47     1,524,785.47     
Revenu Quebec GST payment 54,241.01          54,241.01          
Commission payment on Dow Chemical Settlement 1,429,631.03     1,429,631.03     
Disbursements for D&O insurance and director's legal fees 24,769.60          24,769.60          
Total cash disbursements 6,135,769.41     -                    6,135,769.41     

Cash on hand as at April 14, 2021 4,397,131.76     14,016.00         4,411,147.76     



EXHIBIT L 



Exhibit "L"

Deloitte Restructuring Inc., CCAA Monitor of
of A-Z Sponge & Foam Products Ltd.

Statement of Receipts and Disbursements
For the period March 29, 2012 to August 31, 2021

$CDN

For the period 
March 29, 2012 

to April 14, 
2021 

For the period 
April 15, 2021 
to August 31, 

2021

For the period 
March 29, 2012 
to August 31, 

2021 

Receipts
Sale of assets 842,278.49       842,278.49      
Funds received from A-Z bank account 304,564.36       304,564.36      
Insurance Refund 8,517.80           8,517.80          
Interest Earned 27,500.92         448.00              27,948.92        
Class Action Settlement 1,398,689.67    1,398,689.67   
Total cash receipts 2,581,551.24    448.00              2,581,999.24   

Disbursements
Holdback Legal and Monitors Fees and Disbursements 50,000.30         50,000.30        
CCAA Monitor's Fees 55,949.84         55,949.84        
HST on CCAA Monitor's Fees 7,273.49           7,273.49          
Legal Fees and Disbursements 311,166.49       311,166.49      
HST Paid on Legal and Disbursements 23,633.17         23,633.17        
Other Disbursements (Newspaper Notice, bank charges) 1,386.15           1,386.15          
HST on Disbursements 272.50              272.50             
PST Paid on D&O Premium 460.00              460.00             
D&O Insurance premium 5,750.00           5,750.00          
Post-filing claims paid 135,372.59       135,372.59      
Dividend Payments 1,332,004.25    1,332,004.25   
Commission payment on Dow Chemical Settlement 280,371.32       280,371.32      
Total cash disbursements 2,203,640.10    -                   2,203,640.10   

Cash on hand as at April 14, 2021 377,911.14       448.00              378,359.14      

Remaining A-Z Foam Administration Charge 6,179.75           6,179.75          
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