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Hon. Justice Sitting in Chambers

Supreme Court of Newfoundland and Labrador
General Division

Courthouse

309 Duckworth Street

P.0. Box 937

St. John's, NL A1C 5M3

My Lord/Lady:

Re: Re: The Proposal of British Bazaar Company Limited and British
Confectionery Company Limited: Court Nos. 22375 and 22376.

An application is scheduled to be heard before you on Thursday April 4, 2019, at 10 a.m.

wherein the Applicants seek the following orders:

(a) An Order abridging the notice periods pursuant to the Bankruptcy and Insolvency
General Rules, Rule 3, and the Rules of the Supreme Court, 1986, Rule 2.01(1);

(b) An Order pursuant to 50.4(9) of the Bankruptcy and Insolvency Act (“BIA”)
directing that service on the service list set out in Schedule “A” hereto is sufficient

for the purposes of this Application;

(c) An Order pursuant to Section 50.4(9) of the BIA extending the time to file a
Proposal in this proceeding, such extension to be up to and including May 5, 2019;

and

(d) An Order sealing the Confidential Addendum to the 4™ Report of the Proposal
Trustee, such that said Addendum may be filed with the Court on a confidential

basis until the completion of the restructuring process.
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We represent the Applicants. Please accept this as our client’s written submissions with

respect to the application.
FACT SITUATION

The overall circumstances of the Applicants are summarized in the Application Notice
and supporting affidavit of Brian Connolly, and in the 1st, 2nd, 3rd and 4% Reports of
Deloitte Restructuring Inc. (“the Proposal Trustee”), filed in support of each extension
application. The 4t Report of the Proposal Trustee is being filed contemporaneously with

the Application materials.

The materials filed describe in some detail the operations of the Applicants, the
circumstances leading up to filing of the Notices of Intention to Make a Proposal (“NOI"),

and the restructuring efforts undertaken since the filing of the NOI up to the present time.

The following facts are particularly germane to the Application before the Court.

British Bazaar Company Limited (“Bazaar”) and British Confectionery Company Limited
(“Confectionery”) are the primary operating entities of a group of companies. Bazaar is a

company wholly owned by Confectionary.

Confectionery operates a manufacturing facility from leased premises located in St.
John's, Newfoundland and Labrador. This facility specializes in the production of

specialty paper products: specifically, break-open lottery and promotional products.

Bazaar administers the customer contracts for the purchase of break-open lottery and
promotional products. To fulfill these contracts, Bazaar purchases tickets directly from
Confectionery. Outside of the purchase and sale of tickets from Confectionery, the

economic activity within Bazaar is negligible.
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Confectionery and Bazaar undertook a number of restructuring initiatives prior to the

NOI filing. These included:

M
(i)

(iii)

(iv)

Since the date

limited to:

M

(i)

(iii)
(iv)

V)

(vi)

(vii)

reorganizing the companies’ ownership structure;

partnering with another company so as to increase the companies’ ability
to source product and sell to the United States and the central Canadian
market;

hiring of a Chief Financial Officer in March 2018 and a new corporate
accountant in October 2018; and

focusing on overhead cost reductions.

of the NOI Filing, the companies’ activities have included, but were not

working with the Proposal Trustee to complete statutory requirements,

including giving notice to creditors and preparing the NOI Cash Flow;

meeting in person with both of the key customers, Atlantic Lottery

Corporation (“ALC") and British Columbia Lottery Corporation;
Addressing issued identified by ALC;

holding preliminary discussions with potential lenders and equity

sources;

working with the Proposal Trustee to answer questions of creditors and

establish payment arrangements regarding post-filing obligations;

working with the Proposal Trustee to organize discussions with the
significant secured and unsecured creditors including Bank of Montreal
(“BMO"), Atlantic Canada Opportunities Agency and Business Investment

Corporation;

working with the Proposal Trustee to monitor actual cash flow, and

reporting on variances to the NOI Cash Flow;
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(viii) working with the Proposal Trustee to develop a Confidential Information
Memorandum (“CIM") in support of the search for alternative financing,
which was circulated immediately after the second extension was

granted;

(ix) reviewing with the Proposal Trustee the responses to the CIM received

from potential refinancing sources and potential asset purchasers; and

(x) working with the Proposal Trustee to solidify the potential equity

injection and financing so as to enable a proposal to be made.

As noted in the Reports of the Proposal Trustee, during the period since the filing of the
NOI the Applicants have continued operations in the ordinary course of business, without

any significant deviation from the cashflow projections.

On this hearing an extension has been requested to May 5, 2019. The maximum
permissible extension is to that date as this will conclude the available extensions under

section 50.4(9) of the BI4, i.e. the initial 30 days plus five months in aggregate.

The Companies also seek an order sealing the Confidential Addendum to the 4 Report
of the Proposal Trustee, such that said Addendum may be filed with the Court on a

confidential basis until the completion of the restructuring process.
ARGUMENT
Each of the substantive order requests are dealt with in turn.

The Extension
The Applicants makes application to the court pursuant to section 50.4(9) of the BIA:

50.4(9) The insolvent person may, before the expiry of the
30-day period referred to in subsection (8) or of any
extension granted under this subsection, apply to the
court for an extension, or further extension, as the case
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may be, of that period, and the court, on notice to any
interested persons that the court may direct, may grant
the extensions, not exceeding 45 days for any individual
extension and not exceeding in the aggregate five months
after the expiry of the 30-day period referred to in
subsection (8), if satisfied on each application that

(a) the insolvent person has acted, and is acting, in good
faith and with due diligence;

(b) the insolvent person would likely be able to make a
viable proposal if the extension being applied for were
granted; and

(c)no creditor would be materially prejudiced if the
extension being applied for were granted.

As a starting point, a useful elucidation of the requisite approach to section 50.4(9) is to

be found in Re Lockhart Saw Ltd!. and the cases cited therein:

5 The Proposal sections of the BIA are designed to give
an insolvent company an opportunity to put forward a
proposal as long as a court is satisfied that the
requirements of section 50.4(9) are met: Doaktown
Lumber Ltd., Re (1996), 39 C.B.R. (3d) 41 (N.B. C.A) at
paragraph 12.

6 In considering applications under section 50.4(9) of
the BIA, an objective standard must be applied and
matters considered under this provision should be judged
on a rehabilitation basis rather than on a liquidation basis:
See Cantrail Coach Lines Ltd, Re (2005), 10 C.B.R. (5th)
164 (B.C. Master) and Convergix Inc., Re, [2006] N.B.J. No.
354 (N.B.Q.B.)

With this in mind, each ofthe three branches of the test which the Applicants must satisfy

are dealt with separately.

12007 NBQB 93 [Tab 1]
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Good faith and Due Diligence
The Applicants have clearly acted in good faith and with due diligence.
The filing of the NOI by the Applicants was a prudent step given that:

(a) unsecured creditors might obtain judgments against the Applicants which might

interfere with or otherwise prejudice a restructuring of debt; and

(b) BMO had given the Applicants notices of intention to enforce security pursuant to
section 244 of the BIA.

The court’s attention is drawn to Re Convergix Inc?, and particularly paragraph 39
thereof, as examples satisfying the court that the Applicants are acting with good faith
and due diligence. It is noted that the Applicants have retained a trustee, they have
worked on developing a proposal with the assistance of the Proposal Trustee, have
proceeded with a CIM, have received expressions of interest both from potential
refinancers, equity partners and asset purchasers, and are engaged in negotiations with

those potential financers, asset purchasers and equity partners.

It is submitted that it is clear the Applicants have acted in good faith and with due
diligence, and that they continue to so act. As noted by the Proposal Trustee, discussions

with potential investors, finance providers, and potential asset purchasers are ongoing.
Likelihood of a Viable Proposal
There is evidence of the likelihood of a viable proposal being made, as opined by the

Proposal Trustee. That Proposal Trustee has opined that a successful restructuring will

require new financing or an equity injection. The CIM was designed to solicit same, and

22006 NBQB 288 [Tab 2]
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expressions of interest were received both with respect to potential new financing, equity

investors and from possible asset purchasers.

Re Kocken Energy Systems Inc.? is a recent case where the senior secured creditor,
coincidentally BMO, took the position that the bank would not vote in favour of any
proposal, and thus there could be no likelihood of a viable proposal. Justice Moir in that

case concluded:

19  Next is the requirement that a viable proposal is
likely to be made.

20 Ms. Graham swears that the Bank of Montreal “has
lost all confidence and trust in current management and
ownership”. “BMO will not engage in negotiations.” She is
of the view “that any proposal is doomed to fail”. The Bank
of Montreal is the primary secured creditor and its
support will be necessary when the time comes for a vote.

21  Such statements by a secured creditor with a veto
are not determinative. They are forecasts rather than
evidence of present fact We must not assume
intransigence in a world in which misunderstandings
occur, they are sometimes corrected, and trust is
sometimes restored in whole or in part. Nor may we, in
this case, assume that the proposed terms will require a
restoration of confidence or trust or a continuing
relationship with the Bank of Montreal.

22 I have some difficulty with the decision of Justice
Penny in NS United Kaiun Kaisha, Ltd. v. Cogent Fibre Inc.,
2015 ONSC 5139 (Ont. S.CJ.), which suggests that s.
50.4(9)(b) requires at least a hint of what the insolvent
will offer to the secured creditor and what the proposal
will contain. It is in the nature of proposals that they are
developed and, if an extension is needed, the proposal is
developing.

23 The requirement is “would likely be able to make a
viable proposal’, not “has settled on terms likely to be
accepted”. I think that is the point made by Justice

32017 NSSC 80 [Tab 3]
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Goodfellow in H & H Fisheries Ltd,, Re, 2005 NSSC 346 (N.S.
S.C.), when he says that s. 50.4(9)(b) means “that a
reasonable level of effort dictated by the circumstances
must have been made that gives some indication of the
likelihood a viable proposal will be advanced within the
time frame of the extension applied for.”

24  The affidavits prove the cash flow projections, the
preparation of other documents or reports, arrangements
for appraisals, the trustee’s investigation of accounts
receivable, and the trustee’s opinion that time is required
for analysis of revenue and expense. Further, terms for a
proposal are being discussed and need more
development. In the meantime, Kocken has remained in
operation. I am told that one appraisal has been delivered
and another is close. All of this has been done over the
holiday season. This evidence satisfies me that there is a
better than even chance of a viable proposal being
developed.

The extension was granted, and ultimately the bank voted in favour of the proposal

made?.

Here the reasonable level of effort is readily apparent in the four Reports of the Proposal
Trustee. A great deal of work has been done in laying the foundation for a successful

process. There is clearly a “better than even chance” of a viable proposal being made.

No Creditor Would Be Materially Prejudiced

There is no evidence that any creditor would be materially prejudiced by the stay being
sought. Indeed, the opposite is true. The creditors will benefit from an orderly process

rather than a straight bankruptcy.

It is noted that the Proposal Trustee has reviewed the potential prejudice to BMO, and
has offered the conclusion that there is no material prejudice to the bank’s margin

position.

4 Re Kocken Energy Systems Inc., 2017 NSSC 215 [Tab 4]
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Summary on the Issue

It is respectfully submitted that the Applicants have adduced satisfactory evidence to

show:
(a) that they have acted, and are acting, in good faith and with due diligence;

(b) that they will likely be able to make a viable proposal if the extension being
applied for is granted; and |

(c) that no creditor will be materially prejudiced if the extension is granted.
Sealing the Confidential Addendum to the 4™ Report of the Proposal Trustee
On March 1, 2019, Justice Stack ordered that the Confidential Addendum to the 3t Report
of the Proposal Trustee be sealed pro tem. The order submitted on this Application
exactly mirrors that granted by justice Stack, and itis requested that the sealing order be

granted.

All of which is respectfully submitted.

TH/jb
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Lockhart Saw Ltd,, Re, 2007 NBQB 83, 2007 CarswellNB 123
2007 NEQB 03, 2007 CarswellNB 123, 1668 A.CW.S. (3d) 290, 312 N.B.R. (2d) 19..,

" TAB1

2007 NBQB 93
New Brunswick Court of Queen’s Bench

Lockhart Saw Ltd,, Re

2007 CarswellNB 123, 2007 NBQB 93, 156 A.CW.S. (3d) 290, 312 N.B.R, (2d) 19, 31 C.B.R. (5th) 116, 806 APR,
19

In the Matter of the Proposal of Lockhart Saw Limited
P.8. Glennie J,

Heard; February 2, 2007
Judgment: February 9, 2007
Docket: 12795, Estate No. 51~919744

Counsel; R, Gary Faloon, Q.C. for Lockhart Saw Limited
Subject: Insolvency; Civil Practics and Procedure
Related Abridgment Classifications

Bankruptey and insolvency
VI Proposal
VL2 Time period to file
V12,8 Extension of time

Headnote

Bankruptey and insolvency --- Proposal — Time perlod to file — Extension of time

Company was owner of property — Cotnpany filed notice of intention to make propasal for bankruptey — Notice of
intention provided that third party had consented to act as trustee of estate — Company canvassed market in effort to find
purchaser of property — Company brought application to extend time for filing of proposal for bankruptcy — Application
granted — Company's creditors had not demonstrated materis! prejudics or made attompts to quantify its supposed losses if
extension was granted — Company had exhibited good falth and dus diligence In actions to date — Cotnpany was Working
on restructuring and had worked to successfully reduce its overall indebtedness — Company would fikely be able to make
viable proposal if granted extension,

Table of Authorities
Cases considered by P.S, Glennle J.:

Acepharm ‘Inc., Re (1998), 1998 CarswellOnt 1801, 4 C.B.R. (4th) 19 (Ont, Bktey.) ~— considered

Baldwin Valley Investors Inc, Re (1994), 1994 CarswellOnt 253, 23 CB.R, (3d) 219 (Ont, Gets, Div, [Commercial
List]) — followed

Camtrail Coach Lines Ltd, Re (2005), IO‘C.B.R. (5th) 164, 2005 BCSC 351, 2005 CarswellBC 581 (B.C. Maater) —
referred to

WastlawNaxt-2ANADA Copyright © Thomaon Reuters Canada Limited or its licansors {excluding individual court docurnents), ANl rights ressrved. 4
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Lockhart Saw Ltd., Re, 2007 NBQB 93, 2007 CarswelINB 123
2007 NBGB 93, 2007 CarsweliNB 123, 158 A.CW.S. (3d) 290, 312 N.B.R. (2d) 19...

Convergly Inc, Re (2006), 307 NB.R. (2d) 259, 795 APR. 259, 24 CB.R. (5th) 289, 2006 NBQB 288, 2006
CarswellNB 460 (N.B, Q. B.) — referred to

Cztt,mbe(ri'land Trading e, Re (1994), 23 C.B.R. (3d) 225, 1994 CarsweliOnt 255 (Ont. Gen, Div. [Commercial Lis¢}) —
referred to .

Doakiown Lumber Ltd, Re (1996), 39 CB.R, (3d) 41, (sub nom, Dogktown Lumber Lid, 'v. BNY Financlal Corp.

Canadg) 1714 N.B.R. (2d) 297, (sub nom, Doaktown Lumber Ltd. v. BNY Financial Corp, Canade) 444 ARR, 297,
. 1996 CarswellNB 100 (N.B, C.A)) — referred to

Scotiq Rainbow Inc. v. Bank of Montredl (2000), 18 C.B.R, (4th) 114, 2000 CarswellNS 216, (sub nom. Scotfa Rainbow
Ine. (Bankrupl) v. ‘Bank of Montreal) 186 N.S.R. (2d) 153, (sub nom. Seotia Rainbow Inc. (Bankrupt) v. Bank of
Montreal) 581 A PR, 153 V.8, 8,C,) —referred to

Statutes consideréd:

Buanlruptey and Insolvency det, R.S.C, 1985, ¢, B-3
Generally — referred to

5. 504(1) [en. 1992, ¢. 27, 5. 19] — refetted to
8, 50.4(9) [en. 1992, ¢, 27, 5. 19] — considered
s 69.4 [en, 1992, ¢. 27, s, 36(1)] —referted to
8, 69.4(a) [en, 1992, ¢, 27, 5. 36(1)] — considered

APPLICATION by company to extend time for filing of proposal for bankruptoy.

P.S. Glennie J, (orally):

1 Lockhart Saw Limited, (’Lockbart”), seeks an order pursuant to section 50.4(9) of the Bankruptcy and Insolvency Act,
R.C.S, 1985, c.B-3 ("BIA®) extending the time for filing a Proposal.

Overview
2 Lockhart filed a Notice of Intention to Make a Proposal under s, 50.4(1) of the BIA on January 3, 2007, (the “Nofice of

intention”), The Notice of Intention provided that A.C. Poirier & Assoctates Inc., (" ACP”), had congented to act as Trustee
under a Proposal,

3 Since the filing of the proposal, Lockhart says it has been canvassing the market in an effort to find a purchaser of its
real property situate in the City of Saint John. At present, based on coutinued cystotter support and discussions with certaln
stalcehalders, it appears that there is a reasonable opportunity to complete the successful reorganization and sale of Lockhart's
teal property. ‘ .

4  ACP is of the opinion that the creditors of Lockhart will not be materially prejudiced by the requested extension, No
creditor has demonstrated material prejudice or attetmpted to quantify its supposed losses if an extension is granted,

Analysis

5  The Proposal sections of the BIA are designed to give an insolvent company an opportunity to put forward a proposal a3

WastiawMext.caniba Copyright © Thomson Reulers Ganada Limlied or fts icensors (excluding individuat caurt dooumants). Al fights reserved. 2
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2007 NBQB 93, 2007 CarswellNB 123, 166 A.C.W,8, (3d) 290, 312 N.B.R. (2d) 19...

long as a court is satisfied that the requirements of section 50,4(9) are met: Doaktown Lumber Ltd., Re (1996), 39 CB.R. (3d)
41 (N.B. C.A.) at paragraph 12,

6 In considering applications under section 50.4(9) of the BIA, an objective standard must be applied and matters
considered under this provision should be judged on a rehabilitation basis rather than on a liquidation basls: See Cantrail
Coach Lines Ltd, Re (2005), 10 CBR, (5th) 164 (B.C, Master) and Convergix Inc., Re, [2006) NB.J, No, 354 (N.B. Q.B.)

Actlng In Good Fafth and with Due Diligence

7 Lockhart has been dillgently working on a restructuring for over a year, It has retained the professional services of ACP
to assist It {n restructuring, has successfully reduced its overall indebtedness and is actively attempting to elther sell or lease
its real propetty. I am accordingly satisfied that Lockhart has acted, and is acting, in good faith and with due diligence,

Ability to Make a Viable Proposal

8  ‘The test for whether Lockhart would likely be able to make a viable proposal if granted the extension is whether
Lockhart would likely (as opposed to certainly) be sble to present a proposal that scems on Its face to be reasonable to a
reasonable creditor, The test is not whether or not a specific oreditor would be prepared to support the proposal, In Baldwin
Valley Investors Inc,, Re (1994), 23 CB.R. (3d) 219 (Ont, Gen, Div. [Commetcial List]) Justice Farley was of the oplnion
that “viable” meant reasonable on its face to & reasonsble creditor and that “likely” did not require certainty but meant “might

well happen” “probable” “to be reasonably expected”, See also Scotia Rainbow Inc. v. Bank of Montreal (2000), 183 CB.R.
(4¢h) 114 (N.8. 8.C.).

9  Onthe evldence befare me I find that there appears to be a core business to form the base of a business enterprise; that
management s key to the ongoing viability of the business and that management appears commiited to such ongoing
viability; and that debts owed to creditors after sale of the real property can likely be serviced by the resiructured entity,

10 Accordingly, I am satisfied that Lockhart would likely be able to make a viable proposal.

Absence of Material Prejudice to Creditors

11 On the evidence I conclude that Lockhart has hanouted all of its post-filing obligations and is in a position to honoug
these obligations during the extension period, As well, It appears that the position of secured cteditors has not and will not be
adversely affected for several reasons including, mortgage payments continue to be paid and the buliding on Lockhart's real
property continues to be insured and properly maintained; the book value of the assets forming the security of Royal Bank of
Canada, ("RBC"), exceeds the amount owed to RBC by a significant amount, Lockhart continues in operation and made a
profit from its operation for the month of January, 2007; Lockbart reduced the gmount outstanding on its RBC operating line
of credit in January, 2007; Lockhart is acilvely trying to lease or sell its real property; over the past year Lockhart has reduced
its indebtedness to RBC from neatly $800,000 to under $200,000; and Lockhart's real property has an assessed value for real
property taxes of $419,700,

12 The material prejudice referenced in section 6§9.4(1) of the BIA. is an objective prejudice as opposed to a subjective
prejudloe. In other words, It refers to the degree of the prejudice suffered vis-a-vis the indebtedness and the attendant secutity
and not to the extent that such prejudice may affect the creditor qua person, arganization or entity. See Cumberland Trading
Inc,, Re(1994),23 C.B.R. (3d) 225 (Ont, Gen. Div, [Commercial List]). .

13 TnAcepharm Inc, Re (1998), 4 C.BR. (4th) 19 (Ont. Bltcy.) the cou;'t refused to lift a stay under section 69.4 of the
BIA as the moving party pleaded subjective prejudice, which did not constitute material prejudice. At patagraph 10 the court
cited with approval the following passage from Honsberger, Debt Restructuring at section 8-44:

what amounts to material prejudice must be decided on a case-by-case basls, It is a broad concept..the Bankruptoy
Coutt being a coutt of equity must consider the impact of a stay on the parties. This will involve a weighing of the

WasttawNext CAADS Gopyright © Thomaon Reuters Ganada Limiled or ts ficensors (axoluding individuaf court docurnents). All ights reservad. 4
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Lockhart Saw Ltd., Re, 2007 NBQB 93, 2007 GarswallNB 123
5007 NBQB 93, 2007 CarswellNB 123, 156 A.C.W.S, (3d) 290, 312 N.B.R. (2d) 19...

interest of the debtor against the hardship incurred on the cteditor, This has been referred to as the “balance of hurt” test, g

14  Onthe evidence, I conclude that the proposed extension would not materially prejudice Lockhart's creditors.

Disposltion .

16  Inthe result an order will issue pursuant to section 50.4(9) of the BIA extending the time for filing a proposal to March
19, 2007.

Application granted, .
Footnotes
* A corrigendum lssued by the court on April 13, 2007 has been Incorporated hevein,
Tind of Docnment Copyright © Thomson Reuters Cannda Limito ot ity toensors (xcluding individoal court doowments). Alf rights reserved,

WastiawNaxtCANADA Copyright ® Thomson Reulers Canada Limited or itg losnsora (exchiding Indlvidual caurt documents), All rights reaerved. 4
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Case Name:
Convergix Inc. (Re)

IN THE MATTER of the Proposals of Convergix, Inc.,
Cynaptec Information Systems Inc., InteliSys
Acquisition Ingc., InteliSys (NS) Co,, InteliSys

Aviation Systems Inc,
{2006] N.B.J. No, 354
[2006] AN.-B. no 354
2006 NBQB 288
2006 NBBR 288
307 N.B.R, (2d) 259
24 C.BR. (5th) 289
150 A.C.W.8. (3d) 765
2006 CarswellNB 460
Court Nos. 12381, 12382, 12383, 12384 and 12385
Estate Nos, 51-879293, 879309, 879319, 879326
and 879332
New Brunswick Court of Queen's Bench
In Bankruptcy and Insolvency
Judicial District of Saint John,
P.S. Glennie J.

Heard: July 27, 2006,
Oral judgment: August 1, 2006,

(44 paras.)
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Insolvency law -- Proposals -- Notice of intention to file a proposal - Court approval - Time for
filing -- Related insolvent corporations were permitted to file a joint proposal pursuant to the
Bankruptcy and Insolvency Act, without a court order authorizing the filing -- The time to file the
proposal was extended, as the applicants demonstrated good faith and were diligently working on
the restructuring -- Extension would not materially prejudice creditors.

Application by four related insolvent corporations to determine whether they were permitted to file
ajoint proposal pursuant to the Bankruptcy and Insolvency Act -- Applicants also sought exten-
sion of time for filing proposal -~ The four applicant cotporations were wholly owned subsidiaries
of InteliSys Aviation Systems, and had operated as one entity since 2001 -- They had one directing
mind, had the same directors, and the same bank account -- Superintendent of Bankruptey advised
that it would not accept applicants' joint filing of Notice of Intention to Make a Proposal where
there was no Court otder authorizing the filing -- HELD: Application allowed -~ The filing of ajoint
proposal under the BIA was permitted, and a formal court order was not required ~ The cost of
preparing separate proposals.and vetting all creditors' claims to determine which corpotation they
were actually a creditor of would be unduly expensive and countet-productive to the goal of re-
structuring the insolvent corporations -- A joint filing would occasion no prejudice to any of the
creditors ~- An extension of time to file the proposal was granted, as the applicants demonstrated
good faith and were diligently working on the restructuring -~ Further, if granted the extension, the
applicants would likely be able to make a viable proposal, as management appeared to be commit-
ted to the ongoing viability of the business -- Extension would not materially prejudice creditors.

Statutes, Regulations and Rules Cited:

Bankruptey and Insolvency Act, s. 2, 8. 50.4(9), s. 50(2), 5. 54(3), 5. 66.12(1.1)
Income Tax Act (Canada), '

Counsel:
R. Gary Faloon, Q.C., on behalf of the Applicants

DECISION

1 P.S. GLENNIE J. (orally):— The issue to be determined on this application 1s whether relat-
ed insolvent corporations are permitted to file a joint proposal pursuant to the Bankruptcy and In-
solvency Act, For the reasons that follow, I conclude that such corporations are petmitted to do so,

OVERVIEW

2 The Applicants, Convergix, Inc., Cynaptec Information Systems Inc., InteliSys Acquisition
Inc,, InteliSys (NS) Co., and InteliSys Aviation Systems Inc. (the "Insolvent Cotrporations") are
each wholly owned subsidiaries of InteliSys Aviation Systems of America Inc, ("TYSA").
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3 Forall intents and purposes, the Insolvent Corporations have operated as one entity since
2001, The Insolvent Corporations have one "directing mind" and have the same directots. The In-
solvent Cotporations maintain one bank account,

4  The Insolvent Corporations are considered related companies under the provisions of the In-
come Tax Act (Canada).

5  Payments to all creditors of the Insolvent Corporations, including some of the major eteditors
such as Atlantic Canada Opportunities Agency bave all been made by one of the Insolvent Cotpora-
tions, namely, InteliSys Aviation Systems Inc., ("InteliSys"), even though loan agreements may
have been made with other of the Insolvent Cotporations, Similarly, all employees of all the Insol-
vent Cotpotations are paid by InteliSys.

Filing of Notice of Intention to malke a Proposal

6 The Insolvent Corporations attempted to file a joint Notice of Intention to Make a Proposal
pursuant to the Banlruptcy and Insolvency Act (the "BIA") on June 27th, 2006 in the Office of the
Supetintendent of Bankruptey ("OSB"), By letter dated June 28th, 2006 the OSB advised that it
would not accept the filing of this joint Proposal,

7 On June 29th, 2006 each of the Applicants filed in the OSB a Notice of Intention to Make a
Proposal. The Insolvent Corporations have each filed in the OSB a Projected Monthly Casb-Flow
Summary and Trustee's Report on Cash-Flow Statement.

Extension Pursuant to Subsection 50.4(9) of the BIA

8  TYSA is tequited to file quarterly reports with the U.S. Securities and Exchange Commission
in Washington, D.C. Tt is a publicly traded security, over-the-countet, on the NASDAQ, The Ap-
plicants say the implications on IYSA created by the financial situation of the Insolvent Cotpora-
tions must be considered. The Applicants assert that the initial 30 day period of protection under the
BIA is not suffictent time for all of the implications on IYSA to be determined and dealt with.

9  The Applicants say that their insolvency was caused by the unexpeocted loss of their major
olient which represented in excess of 25% of their combined revenue. They say that time is needed
to assess the matket and determine if this revenue can be replaced and over what period of time.

10  The Insolvent Corporations and Grant Thornton Limited have completed a business plan. It

has been presented to investors and/or lenders, The Insolvent Corporations will need mote time than :
the initial period of protection of 30 days under the BIA to have these lenders and investots consider "
the business plan and make lending and/or investment decisions.

11 Counsel for the Applicants advise the Court that the OSB does not object to joint in*oposals
being filed by related cotporations but requires a Court Order to do so. .

12 The Insolvent Corpotations host systems for several Canadian aitlines. They provide all as-

pects of reservation management including booking through call centets arid web sites as well as

providing the capability to check in and board passengers. The total reservation booking volume is

about 1300 reservations per day which results in a revenue stream of $520,000 per day. The appli- -
cants say the loss of revenue for even one day would be catastrophic, They assert that setious dam- :
age would be caused to the various client airlines. The Applicants also say it would take at least 30

days to bring another reservation system online.

ANALYSIS
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13 There are no reported decisions dealing with the issue of whether a Division I proposal can
be made under the BIA on a joint basis by related corporations. Thete ate two decisions, one deal-
ing with partners [Howe Re, [2004] O.J. No, 4257, 49 C.B.R. (4th) 104, 2004 CarswellOnt 1253]
and the other dealing with individuals [Nitsopoulos Re, [2001] O.J. No, 2181, 25 C.B.R, (4th) 305,
2001 CarswellOnt 1994].

14 Section 2 of the BIA provides that persons' includes corporations,

15  'When interpreting the breadth of the BIA section dealing with proposals, I am mindful of
the following comments from Bankruptcy and Insolvency Law of Canada by Hon, LW, Houlden
and Hon. G.B. Morawetz, Third Edition Revised, (2006, Release 6, pages 1-6 and 1-6.1):

The Aet should not be interpreted in an overly narrow, legalistic manner: 4.
Marquette & Fils Inc. v. Mercure, [1977] 1 S.C.R, 547, 65 D.L.R. (3d) 136, 10
NR. 239; Re Olympia and York Developments Ltd, (1997), 143 D.L.R, (4ih) 536,
45 C.B.R. (3d) 85, 1997 CarswellOnt 657 (Ont. Gen. Div.); Sun Life Assurance
Co. of Canada v, Revenye Canada (Taxation), 45 C.B.R. (3d) 1,47 AltaL.R.
(3d) 296, 1997 CarswellAlta 254, [1997] 5 W.W.R. 159, 144 D.L.R, (4th) 653
(C.A.); Re County Trucking Ltd, (1999), 10 C.B.R. (41h) 124, 1999 CarswelINS
231 (N.S.8.C.). It should be given a reasonable interpretation which suppotts the
framework of the legislation; an absurd result should be avoided: Re Handelman
(1997), 48 C.B.R. (3d) 29, 1997 CarswellOnt 2891 (Ont, Gen, Div.).

The Act puts day-to-day administration into the hands of business people -- trus-
tees in bankruptcy and inspectors, It is intended that the administration should be
practical not legalistic, and the At should be interpreted to give effect to this in~
tent: Re Rassell (1999), 177 DLL.R. (4th) 396, 1999 CarswellAlta 718, 12 CB.R.
(4th) 316, 71 Alta, L.R. (3d) 85,237 A.R. 136,197 W.A.C. 136 (C.A).

16 In Howe, supra, the debtors brought a maotion for an order directing the OSB to accept for
filing a joint Division I proposal, together with a Joint statement of affairs, joint assessment certifi-
cate and Joint cash flow statement.

17 The OSB accepted that the filing of a joint Division I proposal by the debtors was appropri-
ate as the debts were substantially the same and because the joint filing was in the best interests of
the debtars and their creditors, However, the OSB attended at the motion to make submissions re-
garding its policy in relation to the filing of joint Division I proposals, The policy stipulated that the
OSB would refuse the filing of a proposal that did not on its face meet the eligibility criteria set out
in the BIA., The policy further provided that the OSB would refuse the filing of a joint Division I
proposal whete the trustee or the debtors failed to obtain a Court Order authorizing the filing,

18  Registrar Sproat rejected the OSB's position as expressed in the policy, He held that the
OSB had no authority to reject the filing of a proposal, subject to the proposal meeting the require-
ments of section 50(2) of the BIA, namely the lodging of documents, '

19 The Registrar reviewed case law dealing with the permissibility of joint DivisionI proposals
under the BIA. He found that, while not explicitly authorized, the provisions of the BIA could rea-
sonably be interpreted as permitting a trustee to file with the official receiver a joint Division I pro-




posal, In this regard he quoted from his comments in Re Shireen Catharine Bennett, Coust File No,
31-2070727T, where he stated; '

It seems to me that the decision of Farley J, in Re Nitsopoulos (2001) 25 CB.R.
(4th) 305 (Ont. 8.C.) is clear on the issue that the BIA does not prohibit the filing
of a joint proposal and .., does not formally approve/permit a joint proposal to be
filed. In my view, it would be consistent with the purpose of the BIA and most
efficient and economical to extend the decision in Re Nitsopoulos and hold that
joint proposals may be filed, ... I am not persuaded that a formal court order is
required to permit g joint proposal to be filed, It seems to me that potential abus-
es can be avoided in the fashion outlined at paragraph 9 of re Nitsopoulos i.e. on
an application for court approval, .., and determination of abuse (if any) can be
dealt with on that application,

Thus to summarize, no order is necessary for a joint Division I proposal to be
filed, In the event that the Trustee has difficulty in the said filing the matter may
be restored to my list and the OSB shall attend on the date agreed upon,

20 Inthe result, the Registrar ordered the OSB to accept for filing the joint proposal. The Court
further held that a joint Division I proposal is permitted under the BIA and that the OSB must ac-
cept the filing of the joint proposal even in the absence of a Court Order authorizing such filing.

21 In Nitsopoulos, supra, a creditor of each of M, and Mrs, Notsopoulos brought a motion for
an order that a proposal could not be filed on a joint basis.

22 The joint proposal lumped all unsecured creditors of the Nitsopouloses into one class,
whether such creditors were creditors of the husband, the wife, or both, Justice Farley identified the
issue as whether the BIA allowed a joint Division I proposal to be made:

23 He focused on an important distinction between a Division Il consumer proposal and a Di-
vision I proposal. A Division I proposal must be approved by the Court to be effective. In contrast, a
Division II proposal need not be specifically approved by the Court unless the Official Receiver or

any other interested party applies within fifteen days of creditor acceptance to have the proposal re-

viewed. Justice Farley stated that the role of the Superintendent in Bankeuptey, on g directive basis,
i8 hot necessaty given that there will automatically be a review by the Court to defermine whether
the terms and conditions of the proposal are fair and reasonable and generally beneficial to the cred-
itors. He concluded that this review would encompass a consideration equivalent to section
66.12(1.1) of the BLA such that it would be able to determine if a joint proposal should be permit-
ted.

24  Justice Farley concluded that the BIA should not be construed so as to prohibit the filing of
ajoint Division I proposal. :

25  In my opinion the filing of & joint proposal is permitted under the BIA and with respect to
this case, the filing of a joint proposal by the related corporations is permitted. The BIA should not
be construed so as to prohibit the filing of a joint proposal. As well, I am not persuaded that a for-
mal court order'is required to permit a joint proposal to be filed.

26 Tn this particular case, the affidavit evidence reveals various facts which support the view
that a joint filing is in the best interest of the Insolvent Corporations and their creditors.
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27  lam satisfied that the Insolvent Corpotations have essentially operated as a single entity
since 2001, Payments to all creditors have been made by InteliSys, even though the loan agreements
may have been made with other of the insolvent corporations. Inter-corporate accounting for the
Insolvent Corporations may not reflect these payments or transactions.

28 In reaching the conclusion that a joint filing is in order in this case, I have taken the follow-
ing factors into consideration:

(a) The cost of reviewing and vetting all inter-cotporate transactions of the
Insolvent Corporations in order to prepate sepatate proposals would be
unduly expensive and counter-productive to the goal of restructuring and -
rehabilitating the Insolvent Corporations.

(b)  The cost of reviewing and vetting all arms-length cteditors' claims to de-
termine which Insolvent Corporation they are actually a creditor of would
be unduly expensive and counter-productive to the goal of restructuring
and rehabilitating the Insolvent Corporations,

(c) Thecost of reviewing and determining ownership and title to the assets of
the Insolvent Corporations would be unduly expensive and coun-
ter-productive to the goal of restructuring and rehabilitating the Insolvent
Corporations, '

29  TIn addition, certain of the Insolvent Corporations have only related party debt. Pursuant to

section 54(3) of the BIA, arelated creditor can vote against a proposal, but not in favor of the pro- i
posal, As aresult, InteliSys (NS) Co, and InteliSys Acquisition Inc. caunot obtain the required votes
for the approval of an individual proposal without a court order,

30  Inmy opinion, these considerations ate consistent only with a finding that a jolnt proposal is
the most efficient, beneficial and appropriate approach in this case,

31  In view of the reasoning in Howe and Nitsopoulos, the interrelatedness of the Insolvent
Cotporations, the court review inherent in any Division I proposal,.and the lack of any prejudice to
the creditors of the Insolvent Corporations, I conclude that the Insolvent Corporations ought to be
permitted to file a joint proposal.

32 In Re Pateman [1991] M.J, No. 221 (Q.B.), Justice Oliphant commented, "1 have some se- '
rious reservations as to whether a joint proposal can be made save and except in the case of part-
ners, but since [ need not determine that issue, I leave it for another day."

33 Inmy opinion, the companies in this case are in effect corporate partners because they are so
interrelated. They have the same bank aceount, the same controlling mind and the same location of
their offices.

34  Iam of the view that the filing of ajoint proposal by related corporations i permitted under
the BIA, and that on the facts of this case, an Order should issue authorizing such a filing, Such an
Order is congistent with the principles underlying the intorpretation of the BIA, and is in the best
interests of all stakeholdets of the Insolvent Corporations.

Extension of Time for Filing a Proposal :

35  The Applicants also seek an order pursuant to Section 50.4(9) of the BIA that the time for
filing a Proposal be extended by 45 days to September 10th, 2006.
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36 The Proposal sections of the BIA are designed to give an insolvent company an opportunity
to put forth a proposal as long as a court is satisfied that the requirements of section 50,4(9) are
met: Re Doaktown Lumber Ltd, (1996), 39 CB.R. (3d) 41 (N.B.C.A.) at paragraph 12.

37  Anextension may be granted if the Insolvent Cotporations satisfy the Court that they meet
the following criteria on a balance of probabilities: 4 “
(&  The Insolvent Cotporations have acted, and are acting, in good faith and
with due diligence;
(b) The Insolvent Cotporations would likely be able to malke a viable proposal
if the extension is granted; and,
() No creditor of the Insolvent Cototations would be materially prejudiced if
the extension is granted.

38 In considering applications under section 50,4(9) of the BIA, an objective standard must be
applied and matters considered under this provision should be judged on a rehabilitation basis rather
than on a liquidation basis: See ReCantrail Coach Lines Ltd, (2005), 10 C.BR. (5th) 164

39 I am satisfied that the Insolvent Corporations' actions demonstrate good faith and diligence.
These actions include the following:

(@ The Insolvent Cotporations have retained the professional setvices of
Grant Thomton Limited to assist them in their restructuring;
(b) The Isolvent Cotporations have completed a business plan;
(c) The Insolvent Corporations ate diligently working on the Restructuring;
(d) Since the filing of the five Notices of Intention to Make a Proposal, repre-
sentatives of the Insolvent Corporations and Grant Thornton Limited have
met with representatives of ACOA, the principle outside creditor of the ~
Insolvent Corporations, to advise them of these proceedings, and !
(6) Representatives of the Insolvent Corporations have met with outside in- '
vestors, -

40  The test for whether insolvent persons would likely be able to make a viable proposal if
granted an extension is whether the insolvent person would likely (as opposed to certainly) be able
to ptesent a proposal that seems reasonable on its face to a reasonable creditor, The test is not
whether or not a specific creditor would be prepared to support the proposal. In Re Baldwin Valley
Investors Inc. (1994), 23 C.BR, (3d) 219 (Ont. G.D,), Justice Farley was of the opinion that "via-
ble" means reasonable on its face to a reasonable creditor and that "likely" does not require certainty
but means "might well happen” and “probable" “to be reasonably expected”, See also Scotia Rain~
bow Inc. v. Bank of Montreal (2000), 18 C.BR. (4th) 114 (N.8.5.C.).

41 The Affidavit evidence in this case demonstrates that the Insolvent Corporations would
likely be able to make a viable proposal as there appears to be a core business to form the base, of a
business enterprise; management is key to the ongoing viability of the business and management
appears committed to such ongoing viability; and debts owing to secured creditors can likely be
serviced by arestructured entity.

42 I am satisfied that the ptoposed extension would not materially prejudice creditors of the
Insolvent Corporations. My conclusion in this regatd is based on the fqllowing facts: the Insolvent
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Corporations continue to pay equipment leases and the equipment continues to be insured and
properly maintained and preserved by the Insolvent Corporations; the principle debt of the Insolvent
Corpotations is inter-company debt; the collateral of the secured creditors is substantially comprised
of equipment and softwate and its value is unlikely to be eroded as a result of an extension; based
on the Projected Monthly Cash-Flow Summary the Insolvent Corporations have sufficient cash to
meet theit ongoing current liabilities to the end of Septembet, 2006 and in a bankruptcy scehario it
is likely that there will be little if any recovery for the unsecured creditors of the Insolvent Corpora-
tlons. ‘

43  Accordingly, I conclude that each of the requitements of section 50,4(9) of the BIA are sat- '
isfied on the facts of this case and that an extension of time for filing a proposal should be granted,

CONCLUSION AND DISPOSTTION

44  Intheresult, an Order will issue that the Insolvent Corporations may file a joint proposal
pursuant to the provisions of the BIA, and that, pursuant to Section 50.4(9) of the BIA, the time for
filing a Proposal is extended by 45 days to September 10th, 2006.

P.S. GLENNIE ],
cple/qw/qlbxm/qlbxs
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Bankruptcy and insolvency --- Propoesal — Time petiod to file — Extension of time

Applicant compaty manufectuted process equipment for oil and gas industry — In 2011, two shaveholders of compauy
moved manufactuting from Alberta to Nova Scotia and company acquired plant in New Brunswick in 2015 and incorporated
in Barbados — Company’s maln secured creditot bank had 3 million dollars in venture — Company brought motlon for 45
day extenston to file proposal for bankruptcy pursuant to Bankeuptcy and Insolvency Act — Motlon granted with conditions
— Since cross-examinations had not been heard, there was no resolve to conflicting evidence on company’s side and
generalized opiniots without raw facts on bank’s side — Howevet, judge was satisfied on three points that absence of
information left bank and insolvency practitioners with setious questions relevant to bank’s Interest in company's inventory
and receivables and they had rationally founded suspicion that equipment could be transferred to Barbados company without
payment, comptomising bank’s interest in inventory and receivables — On conditional approval, reservation stemmed from
strange purchage orders from Barbados campany to Canadian company with large prices — It was ordered that company give
four business days’ notice of bank before shipping anything out of Canada and advise bank of amount to be paid and
arrangements for payment. . .
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Kocken Enérgy Systems in¢., Re, 2017 NSSC 80, 2017 CarswellNS 187
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NS United Kaiun Kaisha, Ltd. v. Cogent Fibre Inc, (2015), 2015 ONSC 5139, 2015 CarswellOnt 12962, 30 CB.R. (6th)
315 (Ont, 8.C.J.) — considered

Statutes considered;

Banleuptey and Insolvency Act, R.S.C. 1985, c. B-3 . 7
Genetally — referred to Q
e

8, 50.4(9) [en. 1992, ¢, 27, s. 19] — considered
5, 50.409)(b) [en. 1992, o, 27, 5. 19] — considered

8. 178 — considered

MOTION for 45 day extension to file proposal pursuant to Bankruptey and Insolvency Aot,

Gerald R.P. Moir J. (orally):

Introdu éﬂon

1 Kocken Rnergy Systems Incorporated filed a notice of intention to make a proposal on December 7, 2016, It moves to
extend the deadline for filing the proposal by the maximum allowed undet the Bankruptay and Insolvency Act, forty five
days. Tts major secured oreditor, the Bank of Montreal, opposes the extension, It says that the stay should end and Kocken
should be bankrupt, Alternatlvely, the extension should be no more than thirty days.

Facts

2 Kooken manufacturers specialized process equipment for the oil and gas industry. The company’s predecessor did
business in Alberta stnce about 2005, By 2007, it had just two shaveholders, William Famulak and Arthur Sager. In 2011, E
they decided to move manufacturing to Eastern Canada, In 2015, Kocken acquired a plant at St. Antoine, New Brunswick, ¥

3 The Bank of Montreal provided financing to purchase the plant as well as current financing. Kooken also had a
relationship with the Royal Bank of Canada, .

4  OnTuesday, November 8, 2016 the Bank of Montreal stopped extending current credit, Kocken reverted to the Royal
Bank. The Bank of Montreal invited PricewatethouseCoopets to review Kocken’s performance and make recommendations,
PricewaterhouseCoapers prepated, and Bank of Montreal and Kocken endorsed, an engagoment letter dated November 14,
Mt, David Boyd took charge of the assignment. (I have an affidavit from him.) ‘ .

5 PricewaterhouseCoopets studied the St. Antoine plant, read accounting records, and interviewed Kocken operatives 4
until about November 21, 2015, After that, it reported to the Bank of Montreal. The bank fssued a notice of Intention to .
enforce seeutity on November 25, . ; . .

Kocken and Bank of Montreal Brealcdown

6 1have the affidavit of Ms, Anna Graham fot the bank, She sweas to a debt well over $3 miltion dollars and security in
the St. Antoine plant, personal property, accounts recelvable, and inventory, She also swears to these defaults at para. 9 of het _
affidavit: R

Based on the information available to BMO, the Botrower hag breached its obligations to BMO including the following: )

WesttaviMext. cANADA Copyright ® Thomaon Reuters Canada Limited or its icensors (axelding individual court documents), All fights reserved. 2
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insufficient working capital to meet financial cevenants, insbility to fund current operations, entering into the

Reorganization, as defined in the Boyd Affidavit, failing to provide financial statements and information, ceasing to
conduct its banking with BMO and disposing of assets subject to the Security,

7  In para, 10, Ms, Graham swears that these defaults continue, She adds that Kocken failed to respond to. requests for
basic information, She offers het opinion that Kocken is deliberately hiding information.

8 At the heart of Ms. Graham's concerns is the belief that Kocken underwent some kind of reorganization and Kocken

assets are belng transferred to a related company vecently incorporated in Barbades, That company is Kocken Energy
Systems Interpational Incorporated,

9  That this is the fundamental concern underlying the bank’s declsions to suspendx current financing, to enforce security,

" and to oppose the proposal is apparent from para, 16 of M, Boyd’s affidavit as well as Ms, Graham’s affidavit as a whole.

10 According to Mr. Sager, Kocken was simply a manufacturer, Most contracts for the sale of manufactured equipment
and the intellectual property behind the equipment were with Mr. Famulak independently. Mr Sager retained Mr, Rick
Oruston, an accountant and consultant of Halifax about establishing a company that would be the deslgn and engineering
base for Mr, Famulak, That consultation lead to the Barbados company I mentioned, which I shall refer to as Kocken
Barbados.

11 Mr. Ormston developed a plan, the details of which were unknown to the Bank of Montreal or
PricewaterhouseCoopers, There are nutnetous contradictions between Mr. Boyd's affidavit and Mr, Sager’s second affidavit,
which responded to Mr, Boyd's. The contradictions concern what one said to the otber, what M. Sager informed Mr. Boyd,
and the subjects on which information was withheld or unavailabie,

12 No one was ctoss-examined and [ am in o position to resolve the evidentiary contradictions. The conflicting svidence
is therefare unhelpful for making findings, Similarly, Ms, Graham's affidavit contains many generalized opinions without the
raw facta required for findings on her subjects, I am, however, satisfied on three points,

13 Firstly, neither the Bank of Montreal nor PricowatethouseCoopers knew the details of the Ormston plan. The absence
of information left the bank and the insolvency practitioners wlith serlous questions, itemized at para, 18 of Mr, Boyd's
affidavit. Secondly, these questions wete relovant to the bank’s intetest in Kocken {aventory and recelvables. Thirdly, the
bank and the insolvency practitioners had a rationally founded suspicion that equipment may be transferred to Kocken
Barbados without payment, compromising the bank’s interest in inventory and receivables .

Recent Dovelopments

14  In the last three working days, Kocken made some disclosure to the bank and PricewaterhouseCoopers. Most
importantly, Kocken delivered a copy of the Ormston plan, It referred to draft documents that had not been disclosed yet, but
the bank and the tristee must now know what the plan was really about,

Disposltion

15  Subsection 50,4(9) provides thres thresholds that the insolvent must prove béfore the court has aniy discretion to grant
an extension: .

() the insolvent person has acted, and is acting, in good faith and with due diligence;

{b) the Insolvent person would likely be able to make a viable proposal if the extension being applied for were
granted; and,

(c) no creditor would be materially prejudiced if the extension being applied for were granted,

WastlavNaxt: cARADA Copyright ® Thomaon Reuters Ganada Limited or Its licensors (axaluding individual caurt documents), Al dights reserved. 4
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16 1 am not prepared to embrace the generalized allegations made in Ms, Graham’s affidavit because this court makes

findings on evidence of raw fact. Nor can I resolve the evidentlary contradictions between Mr. Sager and Mr, Boyd, What is
left suggests good fuith and due diligence,

17 Irelect the submission that Kocken's initial evidence falled to disclose materlal facts. This submission ls' premised on
the PricewaterhouseCoapers characterization of the reiationship between Kocken and Kocken Barbados, As I said, the

contradictions between the evidence of Mr, Boyd and Mr, Sager are irresolvable at present, The rest of the evidence supports
good faith and due diligence.

18  Iam satisfied on the first threshold,
19 Next is the requitement that a viable proposal is likely to be made,

20  Ms, Graham swears that the Bank of Montreal “has lost ail confidence and trust in current management and
ownetship®, “BMO will not engage in negotiations.” She is of the view “that any proposal is doomed to fail”, The Bank of
Montteal ls the primary secured creditor and its support will be necessary when the time comes for a vote,

21  Such statements by a secured credifor with & veto ate not determinative, They are forecasts rather than evidence of
present fact, We must not assume intransigence in a world in which misunderstandings occur, they are sometimes corrected,
and trust is sometimes restored in whole or in part, Nor may we, in this case, assume that the proposed terms will require a
restoration of confidence o trust or a continuing relationship with the Bank of Montreal,

22 I have some difficulty with the decision of Justice Penny In NS’ United Katun Kaisha, Ltd. v, Cogent Fibre Inc., 2015
ONSC 5139 (Ont. 8.C.J.), which suggests that s, 50.4(9)(b) requires at least a hint of what the insolvent will offer to the
secured creditor and what the proposal will coutain, It is in the nature of proposals that they are developed and, if an
extension is needed, the proposal Is developing, '

23 The requirement is “would likely be able to make a viable proposal®, not “has settled on terms likely to be accepted”, I
think that is the point made by Justice Goodfeliow in H & H Fisheries Ltd,, Re, 2005 NSSC 346 (N.S. 8.C.), when he says
that 8, 50.4(9)(b) means “that a reasonable level of effort dictated by the circumstances must have been made that gives some
{ndication of the likelthood a viable proposal will be advanced within the time ftame of the extension applled for.”

24  The affidavits prove the cash flow projectlons, the preparation of other documents of reports,.artangements for
appraisals, the trustec’s investigation of accounts receivable, and the trustee’s opinion that time is required for analysis of
revenue and expense, Further, terms for a proposal are being discussed and need more development, In the meantime,
Kocken has remained in operation. I am told that one appraisal has been delivered and another is close, All of this has beent
done over the holiday season. This evidence satisfies me that there is a better than even chance of a viable proposal being
developed,

25  Finally, I have only one reservation about “no creditor would be matertalty prejudiced”, The reservatlon stems from
very sirange purchase orders from Kocken Barbados to Kocken with very large prices. They purport to be conditlonal on
resolving issues between Kocken and the Baak of Montreal,

26 By virtue of its s, 178 secutity, the bank owns the Inventory, The extension would prejudice the bank if it was used to
deliver inventory off shore without getting paid flest. ‘

97 1 can diminish my concern by exercising my Inherent jurisdiction to control this proceeding and the parties to it, T will
order that Kocken give four business days® notice to the bank before it ships anything out of Canada and, along with the
notice, advise the bank of the amount to be paid and the arrangements for payment. In view of my willingtess to make such
an order, I find that no creditor will be prejudiced by the order extending time,

28 Tam prepared to extend the period for filing a proposal by the fuil 45 days, counting fromn last Thursday,
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Motion granted with conditions.
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TAB 4

2017 NSSC 215
Nova Scotia Supreme Court

Kocken Energy Systems Inc,, Re
2017 CarswelINS 598, 2017 NSSC 215, 282 A.C.W.S, (3d) 15, 51 C.B.R. (6th) 339
In the Matter of the Proposal of Kocken Energy Systems Incorporated
Gerald R.P, MoirJ, |

Heard: June 28, 2017
Judgment: August 11, 2017
Docket: Hix. 458774

Proceedings: additional reasons to Kocken Energy Systems Inc,, Re (2017), 2017 CarswelINS 187, 2017 NSSC 80, Gerald
R.P, Moir J, (N.8,8.C) i

Counsel; Tim Hill, Q.C,, for Kocken Energy Systems Incorpotated
Gavin MacDonald, for Bank of Montreal

Subject: Ingolvency
Related Abridgment Classifications

Bankruptey and insolvency
V1 Proposal
V1.2 Time period to file
V12,8 Bxtension of time

Headnote

Bankruptey and ingolvency --- Proposal — Time period to file — Extension of time

Major secured creditor (bank) of oil and gas equipment manufacturer, K Inc,, provided K Inc, with financing to purchase
plant — Batk became concerned that K Inc, was transferting sssets to related Barbados company, considered that K Ine,
broached its obligations to have sufficient wotking capital to meet obligations, was unable to find current operations, failed
to provide financial staternents and information, and was banking with another bank and disposing of secured assets — Bank
withdrew credit and issued notice of intentlon to etforce security —— K Inc, filed notice of intention to make proposal in
bankruptey and then obtained 45-day extension of deadline for filing proposal from court despite bank’s opposition — Court
granted extension on condition that K Inc, gave bank prior notice of any shipments out of Canada and payment arrangements
therefor — Court noted bank’s reasonable suspicion that equipment might be transforred to Barbados company without
payment given strange purchase orders with very large prices from K Tne. Barbados to K Inc., and noted that extension would
prejudice bank ifused to deliver inventory off shore without first being paid — Extenslon decision was apparently Interproted
in manner unfavourable to I Inc.'s reputation with some international businesses — K Inc, brought motion for order
clarifying extension decision — Motlon granted — Rarlier decision was rogrettably misinterpreted by some to cast doubt on
K Inc.'s business efficacy — Reference to suspicion about equipment transfors was reference to bank's suspicion, not court’s
findings — Reference In oarlier dectsion to concerns that K Inc, underwent some kind of reorganization and that its assets
were belng transferred (o related, recently incotporated company in Barbados was statement about bank’s concerns, not
finding court made against K Inc, on that issue,
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Kocken Energy Systems Inc., Re, 2017 NSSC 215, 2017 CarswelINS 598
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ADDITIONAL REASONS to judgment reported at Kockew Energy Systems Inc, Re (2017), 2017 NSSC 80, 2017
CarswelINS 187 (N.8, 8.C), extending bankrupt’s time to fite proposal in bankruptoy,

Gerald R.P, Moir J. (orally):

1 Last winter, the Bank of Montreal opposed Kocken’s motion to extend time for it to make a proposal. I granted the
motion on reasons given from the bench, Kocken requested transcription, The transcript was published.

2 Tam told that the decision lead to news reports unfavourable to Kocken, and these reports hurt its reputation with some
international businesses, &

3 This summer I heard an uncontested motion to approve Kocken’s proposal, I read the proposal and studied the Trustee’s
report, I found the creditors voted unanimously in favour of the proposal and the proposal provides a much betier recovery
for creditors than bankruptey would have done, Therefore, I was prepared to grant the motion,

4  However, Kodken asked that I issue reasons in writing because of the news reports, I agreed, The reports should be
corrected, ‘

S Also, we have hiere an example of something seldom written about but relevant in early challenges to a reorganization
effort. A secured creditor who is able to veto a proposal, or a plan of atrangement, vehemently opposes the effort from the
beginning and says it is doomed because the creditor will exercise its veto when the time comes, That forecast does not
always come frue,

6 My earlier decision was published as Kocken Energy Systems Inc,, Re, 2017 NSSC 80 (N.S. S.C.), I summarized the
banl’s concerns and expressed a reservation. I also noted the banks present intetition to veto any proposal.

7 1said at para, 8, “At the heart of [the bank’s] concerns is the belief that Kocken undetwent some kind of reorganization
and Kooken assets are being transfered to arelated company recently incorporated in Batbados.” Note that this is a statement
about the bank’s concerns, and it would be wrong to report that the court made any finding against Kocleen on that scots,
Further, at the time of the hearing for an extension, Kocken made a disclosure relevant to the expressed concern. See pata,
14,

8 . Atpara, 13, I said ., the bank and the insolvency practitioners had a rationa.lly founded suspicion that equipment may
be transfarred to Kooken Barbados without payment,..”, This vefers to the bank’s suspicion, tot my findings.

9 1found Koocken acted in good faith (para. 18). I found there was a good chance a viable proposal would be developed b
(para, 24). Subject to one reservation, I found that no creditor would be materially prejudiced by the extension (para, 23). :

10 Isald at para, 25, “The reservation stems from very strangs purchase orders from Kocken Batbados to Kocket with
very large prices” I said at para, 26, “The extension would prejudice the bank if it was used to deliver inventory off shore
without getting paid first” The solution was an injunction restraining Kocken from shipping product out of Canada without
notloe to the bank: para. 27. Nothing came of this,

11 As I sald, the creditors voted unanimously o accept the proposal that was developed further in the extended period,
That included the positive vote of the Bank of Montreal, who s to receive substantlal funds under a formula and write off any
balatice, . '

12 In conclusion, the outcome bore out Kocken’s submission that a threat to veto a developing proposal is always subject
to assessment. See para, 21, T regret that my earlier decision was misinterpreted by some to cast doubt on Kocken’s business
efficacy. I have granted the requested order.

Additional reasons darifying original judgment extending time to file proposal issued,
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