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Applicant

NOTICE OF MOTION
(Re: Stay Extension)
(Returnable on October 2, 2019)

The Applicant will make a motion before a Judge of the Ontario Superior Court of Justice
(Commerecial List) on Wednesday, October 2, 2019 at 10:00 a.m., or as soon after that time as the

motion can be heard, at 330 University Avenue, in the City of Toronto.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

(a) An Order extending the Stay Period (as defined in the Initial Order granted in these
proceedings on March 8, 2019 (as amended and restated, the “Initial Order”) up to and

including March 6, 2020; and

(b) Such further and other relief as this Court deems just.
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THE GROUNDS FOR THE MOTION ARE:
A. Background of CCAA Proceedings

1. All capitalized terms not otherwise defined herein shall have the meanings set forth in the

Initial Order.

2. On March 1, 2019, the Quebec Court of Appeal released its judgment, which
substantially upheld the judgment of Mr. Justice Riordan of the Quebec Superior Court
released on June 1, 2015. The QCA Judgment ordered the Applicant and the other
defendants to pay damages to the Quebec class action plaintiffs (the “QCAPs”) up to the
approximate amount of $13.5 billion (including interest and an additional indemnity) on a

solidary basis.

3. The Applicant is a defendant in significant healthcare cost recovery litigation by each of

the ten provinces.

4. On March 8, 2019, the Applicant obtained the Initial Order pursuant to the Companies’
Creditors Arrangement Act (“CCAA”) and Deloitte Restructuring Inc. was appointed as
monitor of the Applicant (the “Monitor”’). On April 5, 2019, pursuant to the Amended
and Restated Initial Order, the Honourable Warren K. Winkler, Q.C. (the “Court-
Appointed Mediator”) was appointed to mediate a global settlement of the Tobacco

Claims against the Applicant and the other defendants.

! None of the three territories has commenced healthcare cost recovery litigation against the Applicant.



10.

11.
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The Initial Order granted a stay of proceedings until April 5, 2019, which Stay Period

was subsequently extended most recently up to and including October 4, 2019.

Since the date of the Initial Order, Imperial Tobacco Company Limited and Imperial
Tobacco Canada Limited (together, “Imperial”) and Rothmans, Benson & Hedges Inc.

(“RBH”) have sought protection from their creditors under the CCAA;

Stay Extension

The Applicant seeks an extension of the Stay Period until March 6, 2020;

The projected cash flow forecast, as prepared by the Applicant, with the assistance of the
Monitor, demonstrates that the Applicant has sufficient liquidity to operate its business

and meet its obligations during the proposed extension of the Stay Period;

Extending the Stay Period is required to enable the Applicant to continue to operate in the
ordinary course while participating in the mediation process in an effort to seek a

collective resolution of the Tobacco Claims against the Applicant;

The Applicant has acted in good faith and with due diligence during the course of its
CCAA proceedings since the date of the Initial Order;
The Applicant also relies on:

(a) the provisions of the CCAA and the statutory, inherent and equitable jurisdiction

of this Court;



(b) Rules 1.04, 1.05, 2.03, 3.02, 16, 37 and 39 of the Ontario Rules of Civil

Procedure, R R.O. 1990, Reg 194, as amended and Section 106 of the Courts of

_4-

Justice Act, R.S.0. 1990, c. C.43 as amended; and

(c) such further and other grounds as counsel may advise and this Honourable Court

may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of this

application:

(a) the Affidavit of William E. Aziz, sworn September 20, 2019;

(b) the Fifth Report of the Monitor, to be filed; and

(c) such further and other evidence as counsel may advise and this Court may permit.
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AFFIDAVIT OF WILLIAM E. AZIZ
(Sworn September 20, 2019)

I, WILLIAM E. AZIZ, of the Town of Oakville, in the Province of Ontario, MAKE

OATH AND SAY:

1. I am the President of BlueTree Advisors Inc., which has been retained by JTI-Macdonald
Corp. (the “Applicant” or “JTIM”) to provide my services to JTIM as Chief Restructuring Officer

(“CRO™) of JTIM.

2. My appointment as CRO of JTIM was approved pursuant to the Initial Order (as amended
and restated from time to time, the “Initial Order”) granted by the Ontario Superior Court of
Justice (Commercial List) (the “Court”) on March 8, 2019 under the Companies’ Creditors

Arrangement Act (“CCAA”).

3. As the CRO of JTIM, I have knowledge of the matters to which | herein depose, except
where | have obtained information from others. Where | have obtained information from others, |

have stated the source of the information and believe it to be true.
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4, All capitalized terms used herein and not otherwise defined have the meanings set forth in

the Initial Order.

INTRODUCTION

5. This affidavit is sworn in support of a motion for an Order extending the Stay Period to
March 6, 2020.

6. The Applicant, through its predecessor corporations and other related business entities, has
been a manufacturer and distributor of tobacco products in Canada since 1858. JTIM is a private
company, headquartered in Mississauga, Ontario and is the smallest tobacco company defendant in

the Quebec Class Actions based on volume of sales in Canada.

7. As further described in the affidavit of Robert McMaster sworn on March 8, 2019 in
support of the Initial Order (the “Initial Affidavit”), on March 1, 2019, the Quebec Court of
Appeal released its judgment (the “QCA Judgment”), which substantially upheld the judgment
of Mr. Justice Riordan of the Quebec Superior Court released on June 1, 2015 (the “2015
Judgment”). The QCA Judgment ordered JTIM and the other defendants to pay damages to the
plaintiffs in the Quebec Class Actions (the “QCAPs”) up to the approximate amount of $13.5

billion (including interest and an additional indemnity) on a solidary basis.

8. Additionally, and as also further described in the Initial Affidavit, the Applicant is the
subject of significant health care cost recovery litigation (the “HCCR Actions”) by each of the ten
provinces.! Although the total potential quantum of damages claimed in the HCCR Actions is not

yet known, | am advised by counsel to the Applicant that over $600 billion has been claimed by

! None of the three territories has commenced healthcare cost recovery actions against the Applicant, Imperial or
RBH (each as defined below).
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the provincial plaintiffs who have quantified their claims.

0. As a result of the QCA Judgment and the HCCR Actions, the Applicant sought the
protections afforded under the CCAA in order to: (i) maintain the status quo of its operations, (ii)
preserve going concern value, and (iii) provide the Applicant with a period of stability within
which to attempt to find a collective resolution to all of the tobacco-related claims being made
against it. But for the QCA Judgment and the other contingent tobacco-related litigation claims,

the Applicant is a profitable and viable corporation.

10. On March 8, 2019, the Applicant was granted protection from its creditors under the CCAA
pursuant to the Initial Order. A copy of the Initial Order is attached as Exhibit “A”. Pursuant to
the Initial Order, Deloitte Restructuring Inc. was appointed as the Monitor (the “Monitor”) of the

Applicant in these CCAA proceedings.

11. The Honourable Warren K. Winkler, Q.C. was appointed on April 5, 2019, pursuant to the
Amended and Restated Initial Order of the Honourable Mr. Justice McEwen, as an officer of the
Court and a neutral third party (the “Court-Appointed Mediator”) to mediate a global settlement

of the Tobacco Claims against the Applicant pursuant to the Initial Order.

12. The Initial Order provides for a Court-ordered stay of proceedings (the “Stay of
Proceedings”), which is currently set to expire on October 4, 2019, pursuant to the Stay Extension

and Cash Collateral Order issued on June 26, 2019 (the “Initial Stay Extension Order”).

13.  On March 12, 2019 and March 22, 2019, Imperial Tobacco Canada Limited and Imperial
Tobacco Company Limited (together, “Imperial”) and Rothmans, Benson & Hedges Inc.

(“RBH?”) each filed for creditor protection under the CCAA, respectively. Imperial and RBH are
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defendants under both the QCA Judgment and the HCCR Actions. | am advised by the Applicant’s

counsel that there is currently a similar stay of proceedings in respect of all three tobacco

defendants under the QCA Judgment, their affiliates and all of the defendants under the HCCR

Actions.

ACTIVITIES SINCE INITIAL STAY EXTENSION ORDER

14.

Since the date of the Initial Stay Extension Order:

(a) the Applicant finalized and executed an amending agreement with Citibank, N.A.,
Canada Branch (“Citibank™) regarding the deposit of $3,000,000 in additional cash

collateral with Citibank, in accordance with the Initial Stay Extension Order;

(b) the Applicant’s advisors and | have communicated with the Court-Appointed Mediator
from time to time, directly and indirectly through his counsel, at the request of the

Court-Appointed Mediator and in order to advance the mediation process;

(c) the Applicant has complied with the timetable and procedure of the mediation process
set out by the Court-Appointed Mediator, including the delivery of the Applicant’s

mediation brief and preparation for the upcoming plenary session.

(d) the Applicant’s external counsel and I collaborated with the Monitor with respect to the
availability of certain initial information that would be made available to the

stakeholders through a virtual data room (*VDR”) administered by the Monitor;

(e) the Applicant gathered the information to be populated in the VDR and provided same

to the Monitor;
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(F) the Applicant and I, with external legal counsel, reviewed the additional information
requests from the financial advisor to certain of the Provinces and collaborated with the
Monitor to populate the VDR with additional information that was available to and

controlled by the Applicant;

(9) the Applicant’s external counsel, with counsel to both Imperial and RBH, continued
negotiations of the advisor non-disclosure agreement and client non-disclosure
agreement to allow stakeholders to access the VDR. The Applicant has settled on the

form of the advisor non-disclosure agreement;

(h) the Applicant’s external counsel and | continued to provide regular updates to the
Monitor and its counsel of material developments with respect to the business, the
CCAA proceedings and the mediation, to the extent that the Monitor was not directly

involved in such discussions;

(1) in accordance with the Professional Fee Disclosure Order issued May 14, 2019, the
Monitor delivered the monthly fee disclosure summaries to the stakeholders in

consultation with the Applicant; and

() external counsel and I coordinated with counsel to Imperial and counsel to RBH from

time to time in respect of common CCAA issues among the three tobacco companies.

Mediation Process

15.  The Applicant continues to follow the mediation timetable and procedure as set out by the

Court-Appointed Mediator.
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16. The QCAPs brought a motion originally returnable on June 26, 2019, requiring JTI-
Macdonald TM Corp. (“TM?”), the Applicant’s subsidiary (in receivership), to return the $1.33
million deposit it previously held which was set off against accrued and unpaid royalty amounts
due and owing to TM by JTIM (the “Royalties Issue”). The Royalties Issue was referred by the
Court to the Court-appointed Mediator to attempt to find a resolution. | have been advised by
counsel to the TM receiver that the Royalties Issue is no longer being pursued as a discrete issue

in the mediation.

JTI Group Global Transformation Project

17. I am advised by senior management at JTIM that, as part of a global restructuring of the
JTI Group that commenced approximately 18 months ago, JTIM’s operations were reviewed and
a decision was made that certain activities in the human resources, finance, information technology
and purchasing departments at JTIM will be centralized globally to reduce duplication and
capitalize on economies of scale, improving global competitiveness and efficiencies. The global
restructuring was reported in the Swiss media where JTI’s international HQ operations are located.

An article on the topic in English is attached hereto as Exhibit “B”.

18.  Approximately 3,720 of 45,000 employees (roughly 8%) worldwide are expected to be
affected. The Applicant expects the changes to affect 48 employees of JTIM between 2019 and
2022. | am advised by senior management at JTIM that 21 of these affected employees provide
global services and their costs are met in large part by another entity in the group pursuant to a
global services agreement. During the proposed extension of the Stay Period to March 6, 2020,

12 of the employees either have been, or will be terminated.
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19. Terminated employees will receive salary continuance depending on the employees’
position and years of service in accordance with JTIM’s existing compensation policies in the
ordinary course of business. | am advised by senior management of JTIM that certain employees
in critical roles that are being asked to stay for a period of time before being terminated will, if
they remain in employment with JTIM throughout the retention period, receive a retention bonus
payment in accordance with standard global arrangements for the restructuring. JTIM will be
reimbursed in full by another JTI entity for salary continuance and retention bonus payments made
to 21 employees that are subject to a global services agreement. The below chart provides an
annual summary of the amounts that JTIM projects to pay and be reimbursed with respect to the

salary continuance and retention bonus payments:

2019 2020 2021 2022
Termination Amounts | ($538,842) | ($1,302,756) ($4,331,494) ($1,593,348)
Reimbursed Amounts $0 $281,167 $2,193,466 $664,465
Net Cash Impact ($538,842) | ($1,021,589) ($2,138,028) ($928,883)

20.  JTIM is responsible for the salary continuance and retention bonus payments to the 27
employees not subject to a global services agreement. | understand that paragraph 7(a) of the

Initial Order authorizes the Applicant to make such payments. Paragraph 7(a) provides:

THIS COURT ORDERS that the Applicant shall be entitled but not required to
pay the following expenses whether incurred prior to, on or after the date of this
Order:

(@) all outstanding and future wages, salaries, commissions, ...
termination pay, salary continuance and severance pay, all of which
is payable to or in respect of employees, independent contractors
and other personnel, in each case in the ordinary course of business
and consistent with existing compensation policies and
arrangements or with Monitor approval.

21. Based on discussions with the Monitor, | understand that the Monitor has reviewed such

transformation steps with the Applicant. | further understand that the Monitor agrees that the
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arrangements with the Applicant’s employees affected by the global transformation are in the
ordinary course of business, consistent with existing compensation practices and arrangements,

and the Monitor has approved of such arrangements.

EXTENSION OF THE STAY OF PROCEEDINGS

22. The Applicant seeks an extension of the Stay Period until March 6, 2020. It is my
understanding from counsel to JTIM that Imperial and RBH are also seeking an extension of their
respective stay periods until the same date. The Applicant believes that coordinating the stay

periods at this stage in the proceedings is efficient and cost-effective.

23. JTIM, with the assistance of the Monitor, has prepared a forecast of the projected cash
flows (the “Cash Flow Statement”) of JTIM for the week commencing September 16, 2019 to
the week ending March 6, 2020. | understand that the Cash Flow Statement will be appended to
the Monitor’s Fifth Report to the Court, to be filed. The Cash Flow Statement demonstrates that
JTIM has sufficient liquidity to operate its business and meet its obligations during the proposed

extension of the Stay of Proceedings.

24. Extending the Stay Period is required to enable the Applicant to continue to operate in the
ordinary course while participating in the mediation process established by the Court-appointed
Mediator and continuing to engage in discussions to seek a collective resolution of the pending
litigation claims against the Applicant. The Applicant has acted in good faith and with due

diligence during the course of its CCAA proceedings since the date of the Initial Order.
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SWI swissinfo.ch

STIFF COMPETITION

Japan Tobacco to cut over
250 jobs in Geneva

SEP 3, 2019 - 09:20

JTI currently employs over 1,100 staff in Geneva.

(Keystone / Martial Trezzini)

Japan Tobacco International (JTl) is planning to cut one quarter of its staff in Geneva
over a three-year period as part of restructuring measures.

On Monday, the multinational firm behind cigarette brands like Winston, Camel and

Benson & Hedges confirmed restructuring plans and job cuts, which had been earlier
reported in the GHI local newspaper.



Email address

SUBSCRIBE

Some of the 268 posts cut in Geneva may be relocated to east Asia and eastern Europe,
JTI said. The company informed staff of its plans on Monday, it told Le Temps newspaper.
Worldwide cuts are expected to affect 3,720 employees or 6% of the workforce. JTI will
concentrate its resources on three sites: Warsaw, St Petersburg and Manila.

The move comes after 18 months of analysis of the company’s operation in a bid to
improve competitiveness. JTI currently employs over 1,100 staff in Geneva and it is
expected that 900 employees will remain after the slimming down.

The company, which employs 45,000 people worldwide and has been based in Geneva
since 2015, reiterated its commitment to remain headquartered in Geneva.

Its distinctive sloping glass building, which was built to regroup local staff, is located

in the international district close to the UN headquarters and World Meteorological
Organization (WMO).

Declining sales, especially in Japan, have hurt the company’s bottom line in recent

years. A restrictive smoking ban in Tokyo at the Olympic Games venues in 2020 is unlikely
to help matters. The potential merger of rival Philip Morris with another tobacco giant
Altria could also put further pressure on the industry.
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Court File No. CV-19-615862-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
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THE HONOURABLE ) WEDNESDAY, THE 2ND
)
JUSTICE MCEWEN ) DAY OF OCTOBER, 2019
)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF JTI-MACDONALD CORP.

STAY EXTENSION ORDER

THIS MOTION, made by JTI-Macdonald Corp. (the “Applicant”), pursuant to the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) was

heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of William E. Aziz sworn September 20, 2019 and the
exhibits thereto and the Fifth Report of the Monitor dated September P>, as filed by Deloitte
Restructuring Inc. in its capacity as Monitor of the Applicant (the “Monitor”), and on hearing the
submissions of counsel for the Applicant, counsel for the Monitor and such other counsel as were

present, no one else appearing although duly served as appears from the affidavit of P> sworn on

September P>, 2019, filed:



SERVICE

1. THIS COURT ORDERS that the time for service and filing of the Notice of Motion and
the Motion Record is hereby validated so that this Motion is properly returnable today and hereby

dispenses with further service thereof.

STAY EXTENSION

2. THIS COURT ORDERS that the Stay Period, as ordered and defined in paragraph 18 of
the Initial Order granted March 8, 2019 (as amended and restated from time to time) is hereby

extended until and including March 6, 2020.

GENERAL

3. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Applicant and the Monitor in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested
to make such orders and to provide such assistance to the Applicant and the Monitor as may be
necessary or desirable to give effect to this Order or to assist the Applicant and the Monitor in

carrying out the terms of this Order.
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