
  

  

CANADA S U P E R I O R  C O U R T  
(Commercial Division) 

(Sitting as a court designated pursuant to the 
Companies’ Creditors Arrangement Act, RSC 1985, 

c. C-36) 

PROVINCE OF QUÉBEC 

DISTRICT OF MONTRÉAL 

No.: 500-11-061483-224 
 

IN THE MATTER OF THE COMPROMISE OR 
ARRANGEMENT OF: 

 FORMERXBC INC. (formerly XEBEC ADSORPTION 
INC.) 

-and- 

11941666 CANADA INC. (formerly XEBEC RNG 
HOLDINGS INC.) 

-and- 

APPLIED COMPRESSION SYSTEMS LTD. 

-and- 

1224933 ONTARIO INC. (formerly COMPRESSED 
AIR INTERNATIONAL INC.) 

-and- 

FORMERXBC HOLDING USA INC. (formerly 
XEBEC HOLDING USA INC.) 

-and- 

ENERPHASE INDUSTRIAL SOLUTIONS, INC. 

-and- 

CDA SYSTEMS, LLC 

-and- 

FORMERXBC ADSORPTION USA INC. (formerly 
XEBEC ADSORPTION USA INC.) 

-and- 

FORMERXBC PENNSYLVANIA COMPANY 
(formerly THE TITUS COMPANY) 

-and- 

FORMERXBC NOR CORPORATION (formerly 
NORTEKBELAIR CORPORATION)  

-and- 
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FORMERXBC FLOW SERVICES – WISCONSIN 
INC. (formerly XBC FLOW SERVICES – 
WISCONSIN INC.) 

-and- 

CALIFORNIA COMPRESSION, LLC 

-and- 

FORMERXBC SYSTEMS USA, LLC (formerly 
XEBEC SYSTEMS USA, LLC) 

Debtors / Petitioners 

-and- 

 DELOITTE RESTRUCTURING INC. 

Monitor 

 -and- 

MAURICE LECLAIR, residing and domiciled at 465 
des Lacasse Avenue in the City of Laval, District of 
Laval, Province of Québec, H7K 2Z3 

-and- 

EVERT SCHURINGA, residing and domiciled at Iwan 
Kantemanplein, 1060 RM, Amsterdam, Netherlands 

 -and- 

KURT SORSCHAK, domiciled for the purpose hereof 
at 1000 De La Gauchetière Street West, Suite 2100, 
in the City and District of Montréal, Province of 
Québec, H3B 4W5 

-and- 

STÉPHANE ARCHAMBAULT, domiciled for the 
purpose hereof at 1000 De La Gauchetière Street 
West, Suite 2100, in the City and District of Montréal, 
Province of Québec, H3B 4W5 

-and- 

LOUIS DUFOUR, domiciled for the purpose hereof at 
1000 De La Gauchetière Street West, Suite 2100, in 
the City and District of Montréal,  Province of Québec, 
H3B 4W5 

-and- 

WILLIAM BECKETT, domiciled for the purpose 
hereof at 1000 De La Gauchetière Street West, Suite 
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2100, in the City and District of Montréal,  Province of 
Québec, H3B 4W5 

-and- 

GUY SAINT-JACQUES, domiciled for the purpose 
hereof at 1000 De La Gauchetière Street West, Suite 
2100, in the City and District of Montréal,  Province of 
Québec, H3B 4W5 

-and- 

DESJARDINS SECURITIES INC., a legal person 
carrying on business and having an establishment at 
Suite 300, 1170 Peel Street, in the City and District of 
Montréal, Province of Québec, H3B 0A9 

-and- 

TD SECURITIES INC., a legal person carrying on 
business and having an establishment at Suite 2315, 
1 Place Ville Marie, in the City and District of Montréal, 
Province of Québec, H3B 3M5 

-and- 

NATIONAL BANK FINANCIAL INC., a legal person 
carrying on business and having and establishment at 
1155 Metcalfe Street, 5th floor, in the City and District 
of Montréal, Province of Québec, H3B 4S9 

-and- 

CANACCORD GENUITY GROUP INC., a legal 
person carrying on business and having an 
establishment at Suite 2930, 1250 René-Lévesque 
Boulevard West, in the City and District of Montréal, 
Province of Québec, H3B 4W8 

-and- 

RAYMOND JAMES LTD., a legal person carrying on 
business and having an establishment at 1000 De 
La Gauchetière Street West, Suite 2600, in the City 
and District of Montréal, Province of Québec, H3B 
4W5 

-and- 

BEACON SECURITIES LIMITED, a legal person 
carrying on business and having an establishment at 
1200 McGill College Avenue, Suite 1100, in the City 
and District of Montréal, Province of Québec, H3B 
4G7 
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-and- 

STIFEL NICOLAUS CANADA INC., a legal person 
carrying on business and having an establishment at 
1250 René-Lévesque Boulevard West, Suite 1605, in 
the City and District of Montréal, Province of Québec, 
H3B 4W8 

Impleaded Parties 

APPLICATION FOR A DE BENE ESSE AUTHORIZATION TO 
EXECUTE A SETTLEMENT AGREEMENT AND FOR A PARTIAL 

LIFT OF THE STAY OF PROCEEDINGS  

(Sections 11 and 11.02 of the Companies’ Creditors 
Arrangement Act, RSC 1985, c C-36) 

 
TO THE HONOURABLE JUSTICE CHRISTIAN IMMER, J.S.C., SITTING IN 
COMMERCIAL DIVISION, IN THE JUDICIAL DISTRICT OF MONTRÉAL, THE 
DEBTORS / PETITIONERS RESPECTFULLY SUBMIT AS FOLLOWS: 

I. INTRODUCTION 

1. The Debtors / Petitioners FormerXBC Inc. (formerly Xebec Adsorption Inc.) 
(“FormerXBC”), 11941666 Canada Inc. (formerly Xebec RNG Holdings Inc.), 
Applied Compression Systems Ltd., 1224933 Ontario Inc. (formerly Compressed 
Air International Inc.,), FormerXBC Holding USA Inc. (formerly Xebec Holding USA 
Inc.), Enerphase Industrial Solutions, Inc., California Compression, LLC, CDA 
Systems, LLC, FormerXBC Adsorption Inc. (formerly Xebec Adsorption USA Inc.), 
FormerXBC Pennsylvania Company (formerly The Titus Company), FormerXBC 
NOR Corporation (formerly Nortekbelair Corporation), FormerXBC Systems USA, 
LLC (formerly Xebec Systems USA, LLC), FormerXBC Flow Services – XBC 
Wisconsin Inc. (formerly XBC Flow Services – Wisconsin Inc.) (collectively, the 
“Petitioners”) formed part of a global provider of sustainable gas solutions used 
in energy, mobility and industry applications, headquartered in Montréal, Québec. 

2. By the present Application, the Petitioners are seeking the issuance of an order 
substantially in the form of the draft Order Authorizing the Execution by 
FormerXBC of a Settlement Agreement and Partially Lifting the Stay of 
Proceedings communicated herewith as Exhibit P-1, inter alia: 

(a) authorizing FormerXBC to execute the Settlement Agreement (as defined 
below);  

(b) authorizing FormerXBC to execute and deliver, or cause to be executed 
and delivered, such further documents and instruments or to take, or cause 
to be taken, such further actions as may be necessary or may be ordered 
or requested by the Court to make effective the Settlement Agreement or 
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the judgment to be sought in connection therewith from the Class Action 
Court (as defined below); and 

(c) lifting the Stay (as defined below) for the sole purpose of authorizing the 
filing of a settlement approval application, and related proceedings, 
dissemination of notices and holding of hearings, before the Superior Court 
of Québec (Class Action Division) (the “Class Action Court”) in file no. 
500-06-001135-215 (Maurice Leclair et al. v. FormerXBC et al.) (the “Class 
Action”) seeking approval of a settlement agreement therein (the 
“Settlement Agreement”). 

II. CLASS ACTION PROCEEDINGS 

3. On or about March 15, 2021, Mohamad Davarinia filed an Application for 
Authorization to Institute a Class Action and to Bring a Statutory Misrepresentation 
Claim Pursuant to Articles 574 ff., C.C.P. and Section 225.4 of the Québec 
Securities Act (the “Authorization Application”) against: 

(a) FormerXBC, then known as Xebec Adsorption Inc.; 

(b) Kurt Sorschak, Stéphane Archambault, Louis Dufour, William Beckett and 
Guy Saint-Jacques, in their capacity as directors or former directors of 
FormerXBC; and 

(c) the underwriters Desjardins Securities Inc., National Bank Financial Inc., 
Canaccord Genuity Group Inc., Raymond James Ltd., Beacon Securities 
Limited and Stifel Nicolaus Canada Inc.; 

(collectively, the “Class Action Respondents”); 

4. On or about November 9, 2021, at the request of Mohamad Davarinia, the Class 
Action Court permitted an amendment to the Authorization Application, notably to 
include Lucia Trgocevic, Maurice Leclair and Evert Schuringa as co-representative 
plaintiffs.  

5. On or about May 18, 2022, at the request of Mohamad Davarinia, Lucia Trgocevic, 
Maurice Leclair and Evert Schuringa, the Class Action Court allowed Mohamad 
Davarinia and Lucia Trgovcevic to discontinue their personal actions and to 
withdraw as plaintiffs, such that only Maurice Leclair and Evert Schuringa remain 
as plaintiffs (the “Class Action Plaintiffs”). 

6. For ease of reference, a copy of the Authorization Application, as most recently 
amended, is communicated herewith as Exhibit P-2 (without its exhibits). 

7. Following certain other preliminary proceedings and prior to the FDIO (as defined 
below), the hearing on the Authorization Application was set to be heard before 
the Class Action Court on December 6, 2022.  
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III. CCAA PROCEEDINGS 

8. On September 29, 2022, at the Petitioners’ request, the Court issued inter alia a 
First Day Initial Order (the “FDIO”) pursuant to the Companies’ Creditors 
Arrangement Act, RSC 1985, c C-36 (“CCAA”), as appears from the Court record. 

9. The FDIO, inter alia: 

(a) appointed Deloitte Restructuring Inc. as monitor of the Petitioners’ CCAA 
proceedings (the “Monitor”); and 

(b) ordered a stay of proceedings in respect of the Petitioners and their 
directors and officers until October 7, 2022 (as extended thereafter the 
“Stay”). 

10. On or about October 18, 2022, the Petitioners filed an Application for the Issuance 
of an Amended and Restated Initial Order (“Application for the issuance of an 
ARIO”), which included a request to extend the Stay. 

11. Through correspondence sent on October 19, 2022 and the next day at the hearing 
on the Petitioners’ Application for the Issuance of an ARIO, the Class Action 
Plaintiffs asked the Court to partially lift the Stay, for the purpose of allowing the 
hearing on the Authorization Application to occur as previously planned on 
December 6, 2022, and to allow the Class Action Court to issue a decision on 
authorization. The Petitioners contested this request. 

12. On October 20, 2022, the Court granted the Petitioners’ Application for the 
Issuance of an ARIO and extended the Stay, but did not grant the partial lift of the 
Stay sought by the Class Action Plaintiffs, as appears from the Court record. 

13. On October 24, 2022, the Court rendered its reasons for issuing the ARIO and 
denying the partial lift of the Stay sought by the Class Action Plaintiffs. 

14. The Stay was subsequently extended by the Court from time to time. On March 
16, 2023, at the Petitioners’ request, the Court extended the Stay until May 5, 2023, 
as appears from the Court record.  

15. On or about the date hereof, the Petitioners will file an Application for an extension 
of the Stay to obtain an extension until May 24, 2023. 

IV. SETTLEMENT 

16. As a result of extensive negotiation, the Class Action Plaintiffs and Class Action 
Respondents, and the latter’s insurers, have now agreed to the full settlement of 
the Class Action, subject to the Class Action Court’s approval, on the terms and 
conditions that will be more fully set out in the draft settlement agreement being 
currently finalized between the Class Action Plaintiffs and FormerXBC (the 
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“Settlement Agreement”), as appears from the redacted Term Sheet dated April 
3, 2023 (the “Term Sheet”), communicated herewith as Exhibit P-3. 

17. If possible, a copy of the Settlement Agreement will be communicated prior to the 
hearing on the present Application. Otherwise, to the extent the order sought 
herein is issued, it will be filed before the Class Action Court as soon as possible 
thereafter. 

18. The Settlement Agreement will provide for, inter alia: 

(a) payment by the insurers of FormerXBC of the sum of five million dollars 
(CAD $5,000,000.00) in full settlement of the Class Action, including all 
interest, taxes, fees, costs, expenses, disbursements, class counsel fees, 
administration expenses and litigation disbursements (the “Settlement 
Amount”);  

(b) deposit of the Settlement Amount into the escrow account of the Class 
Action Plaintiffs’ attorneys within fifteen (15) days from the order sought 
herein; 

(c) full and complete releases by the Class Action Plaintiffs and the Class 
Members (as defined in the Settlement Agreement) of the Released Claims 
(as defined in the Settlement Agreement), which include all manner of 
claims arising out of the purchase or disposition by the Class Members of 
securities issued by FormerXBC and the allegations of the Class Action. 

19. The Settlement Amount will be entirely paid by the FormerXBC’s insurers, and all 
Class Action Respondents will be released as a result of the Settlement 
Agreement. 

20. The Settlement Agreement does not in any way constitute an admission of liability 
by the Class Action Respondents and is entered into for the sole purpose of 
avoiding further costs, delays, distractions and risks in connection with the Class 
Action. 

21. FormerXBC wishes to execute the Settlement Agreement, so that the Class Action 
Plaintiffs may seek approval of the Settlement Agreement by the Class Action 
Court which will, once approved and implemented, fully and finally resolve the 
Class Action. 

22. The Petitioners are also applying for a lift of the Stay, for the sole purpose of 
seeking the approval of the Settlement Agreement from the Class Action Court, 
and all steps required to implement the Settlement Agreement. 

V. CONCLUSION 

23. The Monitor has informed the Petitioners that it supports the present Application, 
the Term Sheet and the proposed settlement, namely given the fact that no 
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payment is to be made by the Petitioners, as will be confirmed in a report of the 
Monitor to be filed prior to the hearing on the Present Application. 

24. For the reasons set forth above, the Petitioners respectfully submit that it is both
appropriate and necessary that this Honourable Court render the order sought
herein.

FOR THESE REASONS, MAY IT PLEASE THIS HONOURABLE COURT TO: 

GRANT the present Application for a de bene esse authorization to execute a settlement 
agreement and for a partial lift of the stay of proceedings; 

ISSUE an order substantially in the form of the Draft Order Authorizing the Execution by 
FormerXBC of a Settlement Agreement and Partially Lifting the Stay of Proceedings 
communicated in support of the Application as Exhibit P-1; 

THE WHOLE WITHOUT COSTS, save in the event of contestation. 

MONTRÉAL, April 28, 2023 

Osler, Hoskin & Harcourt LLP 
Mtre. Sandra Abitan | Mtre. Julien Morissette | 
Mtre. Jessica Harding | Mtre. Sophie Courville 
Attorneys for Debtors / Petitioners 

1000 de La Gauchetière Street West, Suite 2100 
Montréal, Québec H3B 4W5 
Telephone: (514) 904-8100 
Fax: (514) 904-8101 
Email: sabitan@osler.com | jmorissette@osler.com 
| jharding@osler.com | scourville@osler.com 
Email notification: notificationosler@osler.com 
Our file: 1233913 



AFFIDAVIT 

I the undersigned, Dimitrios Vounassis, domiciled for the purpose hereof at 1000 De La 
Gauchetière Street West, Suite 2100, Montréal, Québec, H3B 4W5, solemnly declare the 
following: 

1. I am the President and CEO of FormerXBC Inc. (formerly Xebec Adsorption Inc.)
and a duly authorized representative of the Debtors / Petitioners for the purposes
hereof.

2. I have taken cognizance of the attached Application for a de bene esse
authorization to execute a settlement agreement and for a partial lift of the stay of
proceedings (the “Application”).

3. All of the facts alleged in the Application of which I have personal knowledge are
true.

4. Where the facts alleged in the Application have been obtained from others, I
believe them to be true.

AND I HAVE SIGNED: 

Dimitrios Vounassis 

SOLEMNLY DECLARED BEFORE ME BY 
VIRTUAL MEANS IN LASALLE, QUÉBEC, 
ON APRIL 28, 2023. 

France Boulais 
Commissioner for Oaths for the Province of 
Québec 



  

  

NOTICE OF PRESENTATION 

COMMERCIAL DIVISION 

 
 
TO: SERVICE LIST (See attached)  

   

1. PRESENTATION OF THE PROCEEDING 

TAKE NOTE that the Application for a de bene esse authorization to execute a settlement 
agreement and for a partial lift of the stay of proceedings will be presented for adjudication 
before the Commercial Division of the Superior Court of Québec, in Courtroom 15.04 of 
the Montréal Courthouse during the virtual calling of the roll on May 5, 2023, at 9:30 a.m. 

2. HOW TO JOIN THE VIRTUAL CALLING OF THE ROLL 

The contact information to join the virtual calling of the roll in room 15.04 is as follows: 

By Teams: by clicking on the link available at http://www.tribunaux.qc.ca (“Liens TEAMS 
pour rejoindre les salles du Palais de justice”): 

You must then enter your name and click «Join now» (« Rejoindre 
maintenant »). To facilitate the process and the identification of participants, 
we ask that you enter your name in the following manner: 

Attorneys: Mtre Name, Surname (name of party represented)  

Trustees: Name, Surname (trustee) 

Superintendent: Name, Surname (superintendent) 

Parties not represented by an attorney: Name, Surname (specify: plaintiff, 
defendant, applicant, respondent, creditor, opposing party, or other) 

Persons attending a public hearing may simply indicate “public”. 

 

By telephone: 

Canada, Québec (Charges will apply): +1 581-319-2194 

Canada (Toll-free): (833) 450-1741 

Conference ID: 436 929 434# 

By VTC videoconference: teams@teams.justice.gouv.qc.ca  

Videoconference ID: 1167171546 
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In person:  If and only if you do not have access to one of the above-mentioned 
technological means. You may then go to room 15.04 of the Montréal 
Courthouse located at:  

1, Notre-Dame Street East, Montréal, Québec. 

3. DEFAULT TO PARTICIPATE IN THE VIRTUAL CALLING OF THE ROLL

TAKE NOTICE that in accordance with the Second Amended and Restated Initial Order, 
if you wish to contest this Application, you must serve responding materials or a notice 
stating the objection to the Application and the grounds for such objection in writing to the 
Petitioners and the Monitor, with a copy to all persons on the Service List, no later than 
5:00 P.M. on May 2, 2023, and participate at the virtual calling of the roll, failing which, 
judgment may be rendered during the presentation of the proceeding, without further 
notice or delay. 

4. OBLIGATIONS

4.1 Duty of cooperation 

TAKE NOTE that the parties are duty-bound to cooperate and, in particular, to keep one 
another informed at all times of the facts and particulars conducive to a fair debate and 
make sure that relevant evidence is preserved (s. 20, Code of Civil Procedure). 

4.2 Dispute prevention and resolution processes 

TAKE NOTE that the parties must consider private prevention and resolution processes 
before referring their dispute to the courts, which are namely negotiation, mediation or 
arbitration, for which the parties call on a third party (Code of Civil Procedure, art. 2). 

DO GOVERN YOURSELF ACCORDINGLY. 

MONTRÉAL, April 28, 2023 

Osler, Hoskin & Harcourt LLP 
Attorneys for the Debtors / Petitioners 



 

  

CANADA S U P E R I O R  C O U R T  
(Commercial Division) 

(Sitting as a court designated pursuant to the 
Companies’ Creditors Arrangement Act, RSC 1985, 

c. C-36) 

PROVINCE OF QUÉBEC 

DISTRICT OF MONTRÉAL 

No.: 500-11-061483-224 
 

IN THE MATTER OF THE COMPROMISE OR 
ARRANGEMENT OF: 

 FORMERXBC INC. (formerly XEBEC ADSORPTION 
INC.) 

-and- 

11941666 CANADA INC. (formerly XEBEC RNG 
HOLDINGS INC.) 

-and- 

APPLIED COMPRESSION SYSTEMS LTD. 

-and- 

1224933 ONTARIO INC. (formerly COMPRESSED 
AIR INTERNATIONAL INC.) 

-and- 

FORMERXBC HOLDING USA INC. (formerly 
XEBEC HOLDING USA INC.) 

-and- 

ENERPHASE INDUSTRIAL SOLUTIONS, INC. 

-and- 

CDA SYSTEMS, LLC 

-and- 

FORMERXBC ADSORPTION USA INC. (formerly 
XEBEC ADSORPTION USA INC.) 

-and- 

FORMERXBC PENNSYLVANIA COMPANY 
(formerly THE TITUS COMPANY) 

-and- 

FORMERXBC NOR CORPORATION (formerly 
NORTEKBELAIR CORPORATION)  

-and- 



 

  

FORMERXBC FLOW SERVICES – WISCONSIN 
INC. (formerly XBC FLOW SERVICES – 
WISCONSIN INC.) 

-and- 

CALIFORNIA COMPRESSION, LLC 

-and- 

FORMERXBC SYSTEMS USA, LLC (formerly 
XEBEC SYSTEMS USA, LLC) 

Debtors / Petitioners 

 -and- 

 DELOITTE RESTRUCTURING INC. 

Monitor 

 -and- 

MAURICE LECLAIR, residing and domiciled at 465 
des Lacasse Avenue in the City of Laval, District of 
Laval, Province of Québec, H7K 2Z3 

-and- 

EVERT SCHURINGA, residing and domiciled at Iwan 
Kantemanplein, 1060 RM, Amsterdam, Netherlands 

 -and- 

KURT SORSCHAK, domiciled for the purpose hereof 
at 1000 De La Gauchetière Street West, Suite 2100, 
in the City and District of Montréal, Province of 
Québec, H3B 4W5 

-and- 

STÉPHANE ARCHAMBAULT, domiciled for the 
purpose hereof at 1000 De La Gauchetière Street 
West, Suite 2100, in the City and District of Montréal, 
Province of Québec, H3B 4W5 

-and- 

LOUIS DUFOUR, domiciled for the purpose hereof at 
1000 De La Gauchetière Street West, Suite 2100, in 
the City and District of Montréal,  Province of Québec, 
H3B 4W5 

-and- 

WILLIAM BECKETT, domiciled for the purpose 
hereof at 1000 De La Gauchetière Street West, Suite 



 

  

2100, in the City and District of Montréal,  Province of 
Québec, H3B 4W5 

-and- 

GUY SAINT-JACQUES, domiciled for the purpose 
hereof at 1000 De La Gauchetière Street West, Suite 
2100, in the City and District of Montréal,  Province of 
Québec, H3B 4W5 

-and- 

DESJARDINS SECURITIES INC., a legal person 
carrying on business and having an establishment at 
Suite 300, 1170 Peel Street, in the City and District of 
Montréal, Province of Québec, H3B 0A9 

-and- 

TD SECURITIES INC., a legal person carrying on 
business and having an establishment at Suite 2315, 
1 Place Ville Marie, in the City and District of Montréal, 
Province of Québec, H3B 3M5 

-and- 

NATIONAL BANK FINANCIAL INC., a legal person 
carrying on business and having and establishment at 
1155 Metcalfe Street, 5th floor, in the City and District 
of Montréal, Province of Québec, H3B 4S9 

-and- 

CANACCORD GENUITY GROUP INC., a legal 
person carrying on business and having an 
establishment at Suite 2930, 1250 René-Lévesque 
Boulevard West, in the City and District of Montréal, 
Province of Québec, H3B 4W8 

-and- 

RAYMOND JAMES LTD., a legal person carrying on 
business and having an establishment at 1000 De 
La Gauchetière Street West, Suite 2600, in the City 
and District of Montréal, Province of Québec, H3B 
4W5 

-and- 

BEACON SECURITIES LIMITED, a legal person 
carrying on business and having an establishment at 
1200 McGill College Avenue, Suite 1100, in the City 
and District of Montréal, Province of Québec, H3B 
4G7 



-and-

STIFEL NICOLAUS CANADA INC., a legal person 
carrying on business and having an establishment at 
1250 René-Lévesque Boulevard West, Suite 1605, in 
the City and District of Montréal, Province of Québec, 
H3B 4W8 

Impleaded Parties 

LIST OF EXHIBITS 

P-1: Draft Order Authorizing the Execution of a Settlement Agreement by 
FormerXBC and Partially Lifting the Stay of Proceedings 

P-2: Re-Amended Authorization Application, dated May 13, 2022 

P-3: Redacted Copy of Settlement Agreement Term Sheet 

MONTRÉAL, April 28, 2023 

Osler, Hoskin & Harcourt LLP 
Attorneys for Debtors / Petitioners 



SUPERIOR COURT 
(Commercial Division) 

CANADA 
PROVINCE OF QUÉBEC 
DISTRICT OF MONTRÉAL 

No.: 500-11-061483-224

DATE: May 5, 2023 
______________________________________________________________________ 

BEFORE THE HONOURABLE CHRISTIAN IMMER, J.S.C. 
______________________________________________________________________ 

IN THE MATTER OF THE COMPROMISE OR ARRANGEMENT OF: 

FORMERXBC INC. (FORMERLY XEBEC ADSORPTION INC.) 
11941666 CANADA INC. (FORMERLY XEBEC RNG HOLDINGS INC.) 
APPLIED COMPRESSION SYSTEMS LTD. 
1224933 ONTARIO INC. (FORMERLY COMPRESSED AIR INTERNATIONAL INC.) 
FORMERXBC HOLDING USA INC. (FORMERLY XEBEC HOLDING USA INC.) 
ENERPHASE INDUSTRIAL SOLUTIONS, INC. 
CDA SYSTEMS, LLC 
FORMERXBC ADSORPTION USA INC. (FORMERLY XEBEC ADSORPTION USA INC.)
FORMERXBC PENNSYLVANIA COMPANY (FORMERLY THE TITUS COMPANY) 
FORMERXBC NOR CORPORATION (FORMERLY NORTEKBELAIR CORPORATION) 
FORMERXBC FLOW SERVICES – WISCONSIN INC. (FORMERLY XBC FLOW
SERVICES – WISCONSIN INC.) 
CALIFORNIA COMPRESSION, LLC 
FORMERXBC SYSTEMS USA, LLC (FORMERLY XEBEC SYSTEMS USA, LLC) 

Debtors / Petitioners 

and 

DELOITTE RESTRUCTURING INC. 
Monitor 

and 

(P-1)
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MAURICE LECLAIR 
EVERT SCHURINGA 
KURT SORSCHAK 
STÉPHANE ARCHAMBAULT 
LOUIS DUFOUR 
WILLIAM BECKETT 
GUY SAINT-JACQUES 
DESJARDINS SECURITIES INC. 
TD SECURITIES INC. 
NATIONAL BANK FINANCIAL INC. 
CANACCORD GENUITY GROUP INC. 
RAYMOND JAMES LTD. 
BEACON SECURITIES LIMITED 
STIFEL NICOLAUS CANADA INC. 

Impleaded Parties 
______________________________________________________________________ 

 
ORDER AUTHORIZING THE EXECUTION BY FORMERXBC INC. OF A 
SETTLEMENT AGREEMENT AND PARTIALLY LIFTING THE STAY OF 

PROCEEDINGS  
______________________________________________________________________ 
 

 

[1] CONSIDERING the Application for a de bene esse authorization to execute a 
settlement agreement and for a partial lift of the stay of proceedings (the 
“Application”) pursuant to the Companies’ Creditors Arrangement Act, RSC 1985, 
c C-36, as amended (“CCAA”) and the exhibits and the affidavit of Mr. Dimitrios 
Vounassis, filed in support thereof; 

[2] CONSIDERING the Ninth Report of the Monitor dated May , 2023;  

[3] CONSIDERING the submissions of counsel; 

[4] GIVEN the provisions of the CCAA; 

THE COURT HEREBY: 

[5] GRANTS the Application. 

[6] LIFTS the stay of proceedings herein for the sole purpose of authorizing the filing 
of proceedings before the Superior Court of Québec (Class Action Division), in file 
no. 500-06-001135-215 (Maurice Leclair et al. v. FormerXBC et al.) seeking 
approval of a settlement agreement therein (the “Settlement Agreement”). 
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[7] AUTHORIZES FormerXBC Inc. (formerly Xebec Adsorption Inc.) to execute the 
Settlement Agreement with such deletions or modifications that the Superior Court 
of Québec (Class Action Division) may order or request. 

[8] AUTHORIZES FormerXBC Inc. (formerly Xebec Adsorption Inc.) to execute and 
deliver, or cause to be executed and delivered, such further documents and 
instruments or to take, or cause to be taken, such further actions as may be 
necessary or may be ordered or requested by the Superior Court of Québec (Class 
Action Division) to make effective the Settlement Agreement or the judgment to be 
sought in connection therewith from the Superior Court of Québec (Class Action 
Division).  

[9] ORDERS the provisional execution of this Order notwithstanding appeal and 
without security.  

[10] THE WHOLE WITHOUT COSTS. 

 

 __________________________________ 
Christian Immer, J.S.C. 

 
MTRE SANDRA ABITAN 
MTRE JULIEN MORISSETTE 
MTRE JESSICA HARDING 
MTRE SOPHIE COURVILLE 
(OSLER HOSKIN & HARCOURT LLP) 
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-and- 
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——————————————————————————————————————— 
RE-AMENDED APPLICATION FOR AUTHORIZATION TO INSTITUTE A CLASS 

ACTION  
AND TO BRING A STATUTORY MISREPRESENTATION CLAIM 

PURSUANT TO ARTICLES 574 ff., C.C.P.  
AND SECTION 225.4 OF THE QUÉBEC SECURITIES ACT 

 

 
IN SUPPORT OF THIS RE-AMENDED APPLICATION FOR AUTHORIZATION, THE 
APPLICANTS RESPECTFULLY SUBMIT AS FOLLOWS: 

I. DEFINITIONS 

1. In this document, in addition to the terms that are defined elsewhere herein or in 
the Québec Securities Act, the following terms have the following meanings: 

a. “Applicants” (each being an “Applicant”) means the Applicants (…), 
Maurice Leclair (…) and Evert Schuringa; 

b. “CBCA” means Canada Business Corporations Act, RSC, 1985, c C-44, as 
amended; 

c. “C.C.P.” means the Code of Civil Procedure, CQLR c C-25.01, as amended; 

d. “C.C.Q.” means the Civil Code of Québec, as amended; 
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e. “Class” and “Class Members” refer to the following group, other than the 
Excluded Persons: 

all persons and entities, wherever they may reside or may be domiciled, 
who purchased or otherwise acquired Xebec’s securities during the Class 
Period, and held some or all of such securities as of the close of trading 
on the TSX on March 11, 2021 or March 24, 2021; 

f. “Class Period” means the period from November 10, 2020 to March 24, 
2021, both dates inclusive;  

g. “Equivalent Securities Acts” means, collectively, the Securities Act, 
R.S.A. 2000, c. S-4, as amended; the Securities Act, R.S.B.C. 1996, c 418, 
as amended; The Securities Act, C.C.S.M. c. S50, as amended; the 
Securities Act, S.N.B. 2004, c. S-5.5, as amended; the Securities Act, 
R.S.N.L. 1990, c S-13, as amended; the Securities Act, S.N.W.T. 2008, c. 
10, as amended; the Securities Act, R.S.N.S. 1989, c. 418, as amended; 
the Securities Act, S Nu 2008, c. 12, as amended; the Securities Act, 
R.S.P.E.I. 1988, c S-3.1, as amended; Securities Act, R.S.O. 1990, c. S.5, 
as amended; The Securities Act, 1988, S.S. 1988-89, c. S-42.2, as 
amended; and the Securities Act, S.Y. 2007, c. 16, as amended; 

h. “Excluded Persons” means Xebec, each of the Underwriters, and their 
respective past or present subsidiaries, directors, officers, legal 
representatives, predecessors, successors and assigns, as well as the 
Individual Respondents, members of the immediate families of the 
Individual Respondents, and any entity in which the Individual Respondents 
hold a controlling interest; 

i. “FY 2020” means Xebec’s fiscal year ended December 31, 2020; 

j. “ICFR” means Internal Controls over Financial Reporting; 

j. “Impugned Documents” (each being an “Impugned Document”) means 
the following documents: 

i. Xebec’s Interim Financial Statements and MD&A for Q3 2020, filed on 
SEDAR on November 10, 2020, communicated herewith as Exhibits 
P-1 and P-2, respectively; and 

ii. Xebec’s Preliminary Short-Form Prospectus dated December 14, 
2020 and Final Short-Form Prospectus dated December 21, 2020, 
communicated herewith as Exhibit P-3 and Exhibit P-4, respectively 
(collectively, the “Prospectus”); and 

iii. Xebec’s Material Change Report dated March 23, 2021, and Xebec’s 
associated March 12, 2021 New Release titled “Xebec Provides 
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Updated 2020 Guidance,” communicated herewith as Exhibits P-16 
and P-11, respectively;  

k. “Individual Respondents” (each being an “Individual Respondent”) 
means Kurt Sorschak, Stéphane Archambault, Louis Dufour, William 
Beckett and Guy Saint-Jacques; 

l. “MD&A” means Management’s Discussion and Analysis; 

m.  “Offering” means the issuance and distribution of the securities of Xebec 
in December 2020, as elaborated herein; 

n. “Q1”, “Q2”, “Q3” and “Q4” means the reporting periods ended March 31, 
June 30, September 30, and December 31, respectively; 

o. “QSA” means the Québec Securities Act, CQLR c V-1.1, as amended; 

p. “RNG” means renewable natural gas; 

q. “SEDAR” means the system for electronic document analysis and retrieval 
of the Canadian Securities Administrators; 

r. “TSX” means the Toronto Stock Exchange;  

s. “Underwriters” (each being an “Underwriter”) means Desjardins Securities 
Inc., TD Securities Inc., National Bank Financial Inc., Canaccord Genuity 
Group Inc., Raymond James Ltd., Beacon Securities Limited and Stifel 
Nicolaus Canada Inc.; and 

t. “Xebec” means the Respondent, Xebec Adsorption Inc. 

 
II. NATURE OF THE ACTION 

2. This is a securities class proceeding arising out of the misrepresentations in 
Xebec’s Impugned Documents, which were released during the Class Period.  

2.1. Xebec is a provider of gas purification solutions, namely biogas upgrading, natural 
gas, field gas, and hydrogen purification solutions for the clean energy/fossil fuels 
displacement markets. Xebec purports to report its financial statements, balance 
sheet and consolidated statements of income or loss in accordance with 
International Financial Reporting Standards. 

2.2. Xebec has a significant accounting policy under which it purports to recognize and 
report revenue on its “long-term production type contracts” based on the 
percentage of completion revenue accounting method.  Under this accounting 
method, Xebec purports to recognize and report revenue based on the progress 
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of the so-called long-term contracts.  The progress of the contract is measured on 
the basis of the costs incurred as of the reporting period relative to the total 
estimated costs of the project.   

2.3. The proper utilization of this revenue accounting method requires proper control 
systems and processes in order to measure the costs reliably and on a timely 
basis, and to ensure the project is fulfilled within the estimated costs and in time.  
At all material times relevant to this action, Xebec did not maintain the appropriate 
internal controls, processes and systems to ensure reliable financial reporting. 

2.4. At all material times relevant to this action, Xebec experienced execution and 
delivery issues as well as project cancellations on its production type, long-term 
contracts, which negatively impacted Xebec’s revenue and its revenue recognition 
practices. 

2.5. As a direct result of Xebec’s execution and delivery issues on its “long-term, 
production-type contracts”, the costs of the projects grew larger than estimated.  
Therefore, Xebec’s revenue accounting on the basis of the percentage of 
completion methodology was adversely affected.  As a result, Xebec’s Impugned 
Documents overstated the revenue, and contained misrepresentations. 

3. The Applicants claim that the impugned disclosure documents of Xebec: 

a. overstated Xebec’s revenue; 

b. contained revenue forecast of $70 to $80 million for FY 2020, which 
constituted a misrepresentation; and 

c. misrepresented the fact that Xebec failed to maintain proper internal 
controls necessary to ensure that its financial statements were reliable 
and free of material misstatements. 

4. Those misrepresentations were partially corrected on March 12, 2021, when 
Xebec announced that: 

a. as a result of its improper revenue accounting practices and problems 
with long-term contracts, it had to take “extraordinary” charges and 
reverse $12.9 million in previously-recognized revenue, representing 
23% of its full FY 2020 revenue; and 

b. as a result, Xebec would not meet the full year 2020 revenue forecast of 
$70-$80 million, rather FY 2020 revenue would be approximately $57 
million, or approximately 24% lower than previously represented. 

4.1. The misrepresentations were, furthermore, corrected on March 25, 2021, where 
Xebec’s FY 2020 disclosures revealed that the revenue reversals and adjustments 
were not extraordinary charges.  Rather, they would continue to negatively impact 
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Xebec’s financial results during Q1 and Q2 of 2021 as Xebec continued to work 
through the order backlog that had caused the problem.  

4.2. On August 12, 2021, in conjunction with the release of its Q2 2021 results, Xebec 
provided further particulars regarding the problems with its long-term RNG 
contracts and their negative impact on Xebec’s financial results, including 
disclosing that it had experienced project cancellations in Q4 2020 (namely, during 
the Class Period).  

4.3. As a result of Xebec’s disclosures on March 12, 2021, the price of Xebec’s 
securities plummeted by approximately 31% overnight on March 12, 2021.  
Xebec’s stock price declined again following its March 25 and August 12, 2021 
disclosures.  Consequently, the Applicants and the Class suffered damages and 
losses. 

5. The Applicants bring this action to recover their own and the Class’s losses and 
damages, asserting the following rights of action: 

a. The statutory claim for damages for misrepresentation in primary market 
pursuant to sections 218 and 221 of the QSA and, if necessary, the concordant 
provisions of the Equivalent Securities Acts; 

b. The statutory claim for damages for misrepresentation in secondary market 
pursuant to section 225.8 of the QSA and, if necessary, the concordant 
provisions of the Equivalent Securities Acts; 

c. Article 1457 C.C.Q.; and 

d. The oppression remedy prescribed in section 241 of CBCA. 

 
III. THE PARTIES 

A. The Applicants 

6. (…).   

7. (…). 

8. (…). 

8.1. The Applicant Maurice Leclair is a retail investor residing in Laval, Québec. On 
March 4, 2021, he purchased 2,000 shares of Xebec at a purchase price of $6.98 
per share, exclusive of commissions.  He continued to hold those shares as of the 
end of the Class Period. 

8.2. (…). 



- 7 - 

 

 

 

8.3. The Applicant Evert Schuringa is a retail investor residing in Amsterdam, the 
Netherlands.  He acquired the securities of Xebec pursuant to Xebec’s acquisition 
of HyGear, whereby his HyGear shares were converted to approximately 18,416 
Xebec shares at a deemed value of $6.03 per Xebec share.  Schuringa continued 
to hold those Xebec shares as of the end of the Class Period. 

9. The Applicants incurred damages and losses on their investments in the securities 
of Xebec. 

B. Xebec 

10. Xebec is a provider of gas purification solutions, namely biogas upgrading, natural 
gas, field gas, and hydrogen purification solutions for the clean energy/fossil fuels 
displacement markets.   

11. Xebec is incorporated under the CBCA.  Xebec’s head office and registered office 
is located in Blainville, Québec.  Xebec has two manufacturing facilities, one of 
which is located in Blainville, Québec, and the other is located in Shanghai, China. 

12. Xebec is a reporting issuer in Québec and the other provinces of Canada. 

13. Xebec’s securities traded on the TSX Venture Exchange until January 6, 2021 
under ticker “XBC.”   Thereafter, Xebec’s securities transitioned and were listed for 
trading on the TSX under ticker symbol “XBC.”   

14. Xebec’s principal securities regulator is the Autorité des marchés financiers, the 
whole as appears in Xebec’s profile on SEDAR, which is communicated herewith 
as Exhibit P-5. 

14.1. During the time relevant to this action, Xebec experienced significant managerial 
changes.   

14.2. On November 10, 2020, the date of commencement of the Class Period, Xebec 
announced the departure of its former Chief Financial Officer, Respondent Louis 
Dufour, the whole as appears in Exhibit P-44. 

14.3. On February 12, 2021, a month before Xebec disclosed that its operational issues 
had negatively impacted its FY 2020 revenue and its revenue accounting practices, 
Xebec announced the departure of its former Chief Operating Officer and Director, 
Prabhu Rao, the whole as appears in Exhibit P-45. 

C. Individual Respondents 

15. At all material times relevant to this action, Kurt Sorschak was President, Chief 
Executive Officer, a director, Chairman of the board of directors, and Chair of the 
Governance Committee of the board of directors of Xebec. Sorschak is a director 
and an officer of Xebec within the meaning of the QSA. He resides in Québec.  
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16. At all material times relevant to this action, Louis Dufour was Chief Financial Officer 
and an officer of Xebec within the meaning of QSA, until November 10, 2020, 
where Xebec announced that Dufour had resigned effective immediately.  Dufour 
resides in Québec. 

17. Stéphane Archambault was appointed Chief Financial Officer of Xebec on 
November 10, 2020, replacing Louis Dufour.  Archambault is an officer of Xebec 
within the meaning of the QSA.  He resides in Québec. 

18. At all material times relevant to this action, William Beckett was a director, the Lead 
Director, a member of the Audit Committee and a member of the Governance 
Committee of the board of directors of Xebec.  Beckett is a director of Xebec within 
the meaning of the QSA.  He resides in Québec. 

19. At all material times relevant to this action, Guy Saint-Jacques was a director of 
Xebec, and Chair of the Audit Committee of the board of directors of Xebec.  Saint-
Jacques is a director of Xebec within the meaning of the QSA.  He resides in 
Québec. 

D. The Underwriters  

20. The Underwriters are financial institutions who acted as underwriters in relation to 
the Offering pursuant to an Underwriting Agreement dated December 14, 2020, 
which is communicated herewith as Exhibit P-6.  

21. In accordance with the terms of the Underwriting Agreement, it is governed by the 
laws of the Province of Québec. 

 
IV. THE ACQUISITION OF HYGEAR AND RELATED OFFERING 

22. On December 8, 2020, Xebec announced that it had entered into a definitive 
agreement to acquire all of the issued and outstanding shares of Green Vision 
Holding B.V., the parent company of HyGear Technology and Services B.V., which 
is located in the Netherlands (“HyGear”).  Xebec paid cash consideration for this 
acquisition of € 82.0 million (approximately $127.3 million) and assumed € 18.4 
million (approximately $28.6 million) of HyGear’s debt.  The acquisition of HyGear 
was extremely important to Xebec’s business and its purported growth plans.  
Xebec described the transaction as a “transformative acquisition,” which would 
enable it to accelerate its entry into the fast-growing hydrogen fuel market.  
Concurrently, Xebec announced the Offering in order to finance the acquisition of 
HyGear, the whole as appears in Exhibit P-7. 

23. The Offering was undertaken pursuant to the Prospectus, and it was completed on 
or about December 30, 2020.The acquisition of HyGear was completed on or about 
December 31, 2020 using the proceeds of the Offering, the whole as appears in 
Exhibits P-8 and P-9, respectively. 
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24. Pursuant to the Offering, Xebec: 

a. issued and publicly distributed 24,784,800 Subscription Receipts, at a 
price of $5.80 per subscription receipt, for gross proceeds of 
$143,751,840, and  

b. issued and distributed pursuant to a private placement further 10,905,174 
Subscription Receipts at $5.80 per Subscription Receipt, for gross 
proceeds of $63,250,009;  

for the aggregate gross proceeds of $207,001,849. 

25. The value of the Subscription Receipts was on par with their underlying common 
shares of Xebec.  Upon the completion of the acquisition of HyGear, each 
Subscription Receipt was converted to a common share of Xebec at no additional 
cost to their holders. 

26. All of the Underwriters acted as underwriters in relation to the public distribution 
component of the Offering.  In connection therewith, the Underwriters received a 
commission fee of $0.29 per Subscription Receipt, or approximately $7.2 million in 
the aggregate. 

27. Additionally, Desjardins Capital Markets and TD Securities Inc. acted as joint 
bookrunning agents in relation to the private placement component of the Offering, 
and received further cash commissions in connection therewith. 

28. The Respondents’ misrepresentations alleged herein, which were contained in the 
Prospectus, were significant.  They allowed Xebec to maintain an artificially inflated 
price of its securities, which securities were sold and distributed by Xebec and the 
Underwriters to the public pursuant to the Prospectus, thus allowing Xebec to raise 
the funds it needed to successfully complete its acquisition of HyGear.   

29. But for the misrepresentations in the Prospectus, Xebec would have been unable 
to complete the Offering on the terms reflected in the Prospectus, or at all.  
Consequently, it would have been unable to complete the acquisition of HyGear 
on the terms reflected in the Prospectus, or at all. 

29.1. In connection with the acquisition of HyGear, Xebec issued and distributed 
10,014,364 shares to the holders of HyGear shares at a deemed price of $6.03, 
corresponding to the weighted average trading price over the last 15 days prior to 
the date of announcement of the transaction.  The holders of HyGear shares 
received 2.279 Xebec shares for each HyGear share, the whole as appears in 
Exhibit P-17. 

29.2. The Applicant Schuringa received 18,416 Xebec shares for his HyGear shares in 
connection with Xebec’s acquisition of HyGear. 
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V. XEBEC’S SIGNIFICANT ACCOUNTING POLICIES RELEVANT TO REVENUE 

RECOGNITION AND ACCOUNTS RECEIVABLE 

30. Xebec is a Canadian provider of gas purification solutions, namely biogas 
upgrading, natural gas, field gas, and hydrogen purification solutions for the clean 
energy/fossil fuels displacement markets. Xebec reports its financial statements, 
balance sheet and consolidated statements of income or loss in accordance with 
International Financial Reporting Standards. 

31. Xebec’s significant accounting policies, which are outlined in its Audited Financial 
Statements for fiscal year 2019, describe Xebec’s general revenue recognition 
policy as follows: 

The Company recognizes revenue on commercial equipment sales 
when it is probable that the economic benefits will flow to the 
Company and delivery has occurred. These criteria are generally 
met at the time the product is shipped and delivered to the customer 
and, depending on the delivery conditions, title and risk have 
passed to the customer. Provisions are established for estimated 
product returns and warranty costs at the time revenue is 
recognized. Cash received in advance of all of these revenue 
recognition criteria being met is recorded as contract liabilities, 

the whole as appears in Exhibit P-10, at page 8. 

32. Xebec’s significant accounting policies elaborate that it uses the accounting 
method known as “percentage of completion” revenue accounting on its “long-term 
production type contracts”, and further describe the conditions upon which the 
revenue recognition requirements are met, as follows: 

Revenues from long-term production-type contracts such as biogas 
purification equipment and engineering service contracts are 
determined under the percentage-of-completion method whereby 
revenues are recognized based on the costs incurred to date in 
relation to the total expected costs of a contract (costs being 
composed mainly of materials and labour). Costs and estimated 
profit on contracts in progress in excess of amounts billed are 
reflected as work in progress. Cash received in advance of 
revenues being recognized on contracts is recorded as contract 
liabilities, 

the whole as appears in Exhibit P-10, at page 8. 

33. Xebec, furthermore, assures investors that it exercises due care in order to ensure 
that the revenues and losses are reported properly and in a timely fashion, stating, 
as follows: 
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The Company monitors its contracts with customers on a regular 
basis to determine if a loss is likely to occur. If a loss is anticipated 
on a contract, the entire estimated loss is recorded as a cost of 
goods sold in the year in which the loss becomes evident and 
reasonably estimable, 

the whole as appears in Exhibit P-10, at page 8. 

34. Furthermore, Xebec’s significant accounting policies assure investors that, 
although contracts’ conditions may change due to unforeseeable circumstances, 
Xebec’s management properly exercises judgment at the time of the reporting of 
the financial statements in light of all available information in order to ensure proper 
application of the “percentage of completion” revenue accounting method.  In that 
regard, Xebec’s significant accounting policies state as follows: 

Percentage of completion and revenues from long-term production-
type contracts 

Revenues recognized on long-term production-type contracts 
reflect management’s best assessment by taking into consideration 
all information available at the reporting date and the result on each 
ongoing contract and its estimated costs.  The management 
assesses the profitability of the contract by applying important 
judgments regarding milestones marked, actual work performed 
and estimate costs to complete.  Actual results could differ because 
of these unforeseen changes in the ongoing contracts’ models, 

the whole as appears in Exhibit P-10, at page 14. 

35. Additionally, Xebec’s significant accounting policies provide that it must record 
proper allowances for expected credit losses, stating as follows: 

Allowance for expected credit loss 

The Company recognizes the impairment of financial assets in the 
amount of expected credit losses by means of the simplified 
approach, measuring impairment losses as lifetime expected credit 
losses the trade receivables have been assessed on a collective 
basis as they possess shared credit risk characteristics and have 
been grouped based on the days past due, 

the whole as appears in Exhibit P-10, at page 14. 

 

VI. THE EVENTS OUT OF WHICH THIS ACTION ARISES 

A. Xebec’s Long-Standing Internal Control Deficiencies 

35.1. Xebec came into being in its current form in June of 2009, as a result of a “reverse 
take-over” and a “back-door listing” between a formerly privately-owned entity 
called Xebec Adsorption Inc. and QuestAir Technologies Inc., a public company 
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whose securities were listed on the Toronto Stock Exchange (“QuestAir”), all of 
which as appears in the Management Information Circular dated April 20, 2009, in 
relation to a special meeting of QuestAir’s shareholders to be held on May 22, 
2009, the whole as appears from Exhibit P-18, at pages 1-3. 

35.2. At the relevant time prior to the amalgamation, QuestAir was a company 
incorporated under the CBCA, with its head office and principal place of business 
located in Burnaby, British Columbia.  

35.3. QuestAir carried on business as a developer and supplier of advanced gas 
purification systems, with a primary focus on the biogas upgrading market.  
Amongst other products, QuestAir’s offerings included compact, modular gas 
purification products which incorporated QuestAir’s proprietary pressure swing 
adsorption technology. The pressure swing adsorption systems (also known as 
PSA systems) would constitute the core of Xebec’s business following its 
acquisition of QuestAir.  

35.4. Prior to the reverse take-over, the formerly privately-owned Xebec Adsorption Inc. 
was a company that purported to specialize in the design and manufacture of 
filtration, purification, separation and dehydration equipment for gases and 
compressed air.   

35.5. Following the reverse take-over of QuestAir by Xebec Adsorption Inc., the 
Respondent Sorschak (who, at the time, was Xebec Adsorption Inc.’s principal 
shareholder) became President and Chief Executive Officer of the resulting entity.    

35.6. In June 2009, Xebec’s shares were listed on the Toronto Stock Exchange under 
ticker symbol “XBC”, the whole as appears from Exhibit P-19, at pages 3, 8. 

35.7. Since Xebec’s reverse-takeover of QuestAir, Xebec never maintained effective 
internal controls.  The new Xebec’s first set of annual disclosures, issued and filed 
on SEDAR on March 29, 2010, state that the company’s management “performed 
a high-level, minimally documented” evaluation of the effectiveness of Xebec’s 
internal controls and identified “certain weaknesses.”  Specifically, “the company 
did not have sufficient accounting documentation, policy, procedures or 
segregation of duties for certain transaction cycles,” according to Xebec, the whole 
as appears in Exhibit P-19, at pp 16-17. 

35.8. In the years that followed, Xebec continued to report material weaknesses in its 
internal controls.  Xebec’s MD&A for fiscal year ended December 31, 2013, 
reported that Xebec’s management had identified material weaknesses in its 
disclosure controls and procedures as well as ICFR, as follows: 

a. Xebec failed to maintain proper “entity level controls,” as it failed to maintain 
“A completely effective control environment.” Specifically, Xebec failed to 
maintain “comprehensive procedure manuals to clearly communicate 
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management’s and employee’s roles and responsibilities in [its] internal 
control over financial reporting”; 

b. Xebec failed to “adequately maintain effective control over access to [its] 
accounting system within [its] accounting department,” and it failed to test 
backup tapes to ensure their accuracy, amongst other deficiencies; 

c. Xebec had “deficient controls within [its] accounting department over 
segregation of duties inherent to its size.  Specifically, “certain financial 
personnel had incompatible duties that allowed for the creation, review and 
processing of certain financial data without independent review 
authorization”; and 

d. Xebec identified “unusual transactions in [its] subsidiary Xebec Shanghai, 
which “resulted in adjustments to the Company’s annual consolidated 
financial statements as at December 31, 2013.”  According to Xebec, it 
“dismissed” a management employee at Xebec Shanghai who was involved 
in those “unusual transactions”;  

the whole as appears in Exhibit P-20, at pages 21-22. 

35.9. On or about December 23, 2013, Xebec’s common shares were delisted from the 
Toronto Stock Exchange, and they were relegated to the Toronto Stock Exchange 
Venture (TSX-V), the whole as appears in Exhibit P-20, at page 9. 

35.10. Following Xebec’s relegation to TSX-V, Xebec became a “venture issuer” within 
the meaning of National Instrument 52-109. Venture issuers are not required to 
certify the design or effectiveness of their internal controls in their continuous 
disclosure certifications. Accordingly, Xebec’s management ceased reporting on 
internal controls’ design or effectiveness beginning in 2014. 

35.11. Although as a venture issuer Xebec’s management were not required under 
National Instrument 52-109 to certify the design or effectiveness of internal 
controls, Xebec was at all material times required to maintain proper internal 
controls to enable it to prepare and report reliable financial statements.   

35.12. In 2020, Xebec sought relisting on the Toronto Stock Exchange, which required it 
to improve its internal controls to the requisite level such that their design and 
effectiveness would be certifiable.  

35.13. Accordingly, Xebec embarked on a process to improve its internal controls. 
Xebec’s management’s statements during this process indicate that Xebec’s 
internal controls had not improved, rather they had likely deteriorated over the 
years. During Xebec’s Q3 2020 earnings call held on November 11, 2020, 
Respondent Sorschak acknowledged that Xebec was updating its controls 
systems and processes with “an upgraded ERP (Enterprise Resource Planning) 
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system,” which Xebec expected to establish not before January 2021, the whole 
as appears in Exhibit P-21, at pages 6, 16. 

35.14. At all material times, Xebec represented that it had proper internal controls.  For 
example, in the Xebec’s Audited Financial Statements for FY 2019, filed on 
SEDAR on April 15, 2020, the auditors’ report to the shareholders states: 

Management is responsible for the preparation and fair 
presentation of the consolidated financial statements in accordance 
with International Financial Reporting Standards (IFRS), and for 
such internal control as management determines is necessary to 
enable the preparation of consolidated financial statements that are 
free from material misstatement, whether due to fraud or error, 

the whole as appears in Exhibit P-10, at page 3 (of PDF). 

35.15. The design, maintenance and implementation of proper and effective internal 
control systems and processes was imperative to ensure the accuracy and 
reliability of Xebec’s disclosures and financial reporting. 

35.16. To the extent that Xebec did not maintain proper internal controls necessary to 
enable the preparation of reliable financial statements that were free from material 
misstatements (which it did not maintain), that fact constituted a material fact that 
the Defendants ought to have disclosed.   

35.17. Xebec’s Impugned Documents however failed to disclose the material fact that 
Xebec did not maintain proper internal controls necessary to enable the 
preparation of reliable financial statements that were free from material 
misstatements. 

35.18. The failure to disclose that Xebec failed to maintain appropriate internal controls 
constituted a misrepresentation.  

B. Xebec Experienced Execution and Delivery Issues with “Long-Term, 
Production-Type Contracts” 

35.19. At all material times relevant to this action, Xebec’s core business involved the 
manufacturing of RNG facilities.  In this line of business, which Xebec carries on 
through its Cleantech systems business segment, Xebec manufactures and 
provides systems and equipment to convert biogas to RNG from agricultural 
digesters, source separated facilities, landfill and Wastewater Treatment Plants.  
This process involves removing undesired gases and substances from biogas, and 
the production of purified biomethane, which is primarily done through Xebec’s 
proprietary PSA systems. 

35.20. A Xebec biogas upgrading facility is comprised of various system components, the 
whole as appears on Xebec’s website, Exhibit P-22. 
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35.21. The manufacturing, delivery and installation of Xebec’s RNG facilities are capital 
intensive and time-consuming.  Proper management, processes and controls are 
essential in order to ensure that these contracts are executed and delivered in time 
and within budget.  

35.22. At all material times, Xebec experienced execution and delivery issues with respect 
to its legacy, production-type RNG contracts, at both manufacturing and supply 
chain as Xebec’s management acknowledged during the earnings call for Q2 2021, 
held on August 12, 2021, Exhibit P-23, at pages 4, 7, 9, 11, 19. 

35.23. While Xebec has provided little information regarding the execution and delivery 
issues with its legacy RNG contracts, the following contracts are noteworthy. 

B.1. Three-year, C$51 million minimum-commitment order in Italy 

35.24. On May 16, 2018, Xebec announced that it was entering into “a minimum purchase 
order commitment for multiple Xebec biogas upgrading plants for a total value of 
Euro 33 million (CDN$51 million) to be delivered over three years.”  According to 
Xebec, this contract was being entered into with Sapio Group, an Italian entity 
located in Monza, Italy, the whole as appears in Exhibit P-24. 

35.25. Xebec’s disclosures indicate that the purported agreement with Sapio Group was 
a major business development for Xebec.  On May 23, 2018, Xebec announced 
that it had appointed Francesco Massari as the General Manager of its European 
operations, reporting that it “anticipate[d] its Italian business to grow rapidly, 
requiring operational scale-up as order volume grows,” the whole as appears in 
Exhibit P-46. 

35.26. Xebec added the purportedly minimum commitment order of $51 million with Sapio 
Group to its order backlog, thereby increasing its order backlog from $13.9 million 
to $66.1 million (or by approximately 475%).  The order backlog is a dollar figure 
and part of Xebec’s historical disclosures, which indicates the dollar value of 
purchase orders where “contracts [have been] received and are considered as firm 
orders,” according to Xebec, the whole as appears in Xebec’s Q1 2018 MD&A, 
communicated herewith as Exhibit P-25, at page 14.  

35.27. Since the announcement of this contract, Xebec has provided little information 
regarding how that order has been executed and how much of the $51 million, 
purportedly “minimum commitment” revenue has been earned and realized.   

35.28. Nonetheless, Xebec’s disclosures indicate that for the three years of 2018, 2019 
and 2020, Xebec only realized approximately $10.6 million from its sales in Italy.  
The breakdown of Xebec’s revenues from Italian sales is as follows: 
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 Reported Revenues from Italy 

2018 $2,469,183 

2019 $7,512,614 

2020 $599,999 

Total $10,581,796 

 

the whole as appears in Xebec’s audited financial statements for FY 2018, Exhibit 
P-26, at page 42; Xebec’s audited financial statements for FY 2019, Exhibit P-10, 
at page 37; and Xebec’s audited financial statements for FY 2020, Exhibit P-27, 
at page 54. 

35.29. Without providing any meaningful disclosure regarding the status of this contract, 
Xebec’s Annual Information Form for FY 2020 states in passing that “Sapio and 
Xebec have extended their partnership to an additional year to provide adequate 
time to execute the projects. Projects based on this partnership are in the 
deployment and commissioning stage pending the end of the COVID-19 
restrictions,” the whole as appears in Exhibit P-28, at page 14. 

35.30. Nonetheless, Xebec’s Q2 2021 financial statements ceased reporting on Italy as a 
reportable business segment, the whole as appears in Exhibit P-29, at page 48.  
Of note, it appears that Xebec’s General Manager for Europe, Francesco Massari, 
departed Xebec in or around December 2020, the whole as appears in Exhibit P-
47. 

35.31. While Xebec has not provided meaningful disclosure regarding its operations in 
Italy under the $51 million contract with Sapio or otherwise, a landfill biogas 
upgrading plant in Genova, Italy, is illustrative of the execution and delivery issues 
Xebec has experienced in Italy. 

35.32. On March 12, 2019, Xebec announced that it had received an order for a landfill 
biogas upgrading plant in Italy valued at over $6 million.  According to Xebec, the 
order was “to be delivered in late 2019,” the whole as appears in Exhibit P-30. 

35.33. On November 6, 2019, Xebec provided an update on this project, reporting that it 
was “in the final construction phase” of the project…. Scheduled completion date 
is end of 2019,” the whole the whole as appears in Exhibit P-31.   
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35.34. However, Xebec’s disclosures during 2020 revealed that the Genova, Italy, landfill 
biogas project had not been finished by the end of 2019, as scheduled and 
represented.    

35.35. On March 16, 2020, Xebec provided an update that the Genova project, and a 
further project located in Sicily, Italy, continued to be under construction, the whole 
as appears in Exhibit P-32. 

35.36. According to Respondent Sorschak, it seems that the two Italian projects were 
commissioned in or about August 2020, the whole as appears in Exhibit P-33, at 
page 3.  A local Italian source seems to suggest that the Genova landfill biogas 
project was commissioned in January 2021, the whole as appears in Exhibit P-
34. 

35.37. As Xebec’s management acknowledged at the end of the Class Period, the delays 
in the execution and delivery of the contracts had a direct, adverse impact on 
Xebec’s revenue accounting under the percentage of completion methodology.  It 
is as such indicative of revenue reversals, costs accruals or other adjustments that 
Xebec reported only $599,000 in revenue from Italy in 2020 (2019: $7,512,614), 
although it continued to work on two projects in Genova and Sicily, Italy, and 
commissioned those projects in second half of 2020.  

B.2. $5.9 million purchase order in France for delivery in 2019 

35.38. On November 29, 2018, Xebec announced that its French partner had won 
contracts for “multiple biogas upgrading Pressure Swing Adsorption (PSA) units to 
be delivered in 2019.”  Xebec stated that the value of the order was $5.9 million, 
the whole as appears in Exhibit P-35. 

35.39. There is no follow-on disclosure regarding the fate of this order. Specifically, it is 
unclear whether Xebec delivered on this order in 2019 or ever at all. 

35.40. However, for fiscal year 2020, Xebec reported negative $2,001,298 in revenue 
from France (2019: $4,375,266), which is indicative of revenue reversals, costs 
accruals or other adjustments following the initial recognition of revenue from 
France, as reflected in Xebec’s Audited Financial Statements for FY 2020, the 
whole as appears in Exhibit P-27, at page 54. 

35.41. Of note, Xebec’s interim financial statements for Q2 2021 ceased reporting on 
France as a reportable business segment, the whole as appears in Exhibit P-29, 
at page 48. 

B.3. $27 million order for United States dairy projects for delivery in 2020 and 
early-2021 

35.42. On February 12, 2020, Xebec announced that it had received $24 million in orders 
from United States dairy farmers “for a total of six turnkey biogas upgrading plants 
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and small-scale containerized Biostream TM systems.”  According to Xebec, the 
projects were expected to be delivered “throughout 2020 and early 2021,” the 
whole as appears in Exhibit P-36. 

35.43. Xebec, in fact, failed to deliver any of the six projects in 2020.  In its FY 2020 
Annual Information Form, which was issued on March 31, 2021, Xebec reported 
that the first project under this order was delivered and installed in Q1 2021, the 
whole as appears in Exhibit P-28, at page 12.   

35.44. While Xebec failed to provide any meaningful insight into the specifics of this order 
and the revenues recognized thereunder, Xebec’s segmented revenue from the 
United States on a quarterly basis is as follows: 

 Reported Revenues from United States 

Q1 2020  $5,280,448 

Q2 2020 $11,840,400 

Q3 2020 $11,681,719 

Q4 2020 ($2,155,938) * 

 

* Xebec reported total revenue of $26,646,629 from United States in FY 2020.  The 
revenue indicated for Q4 2020 represents the total FY 2020 revenue deducted by the 
aggregate of the revenues reported for Q1 through Q3 2020. 

the whole as appears in Xebec’s interim financial statements for Q1 2020, Exhibit 
P-37, at page 25; Xebec’s interim financial statements for Q2 2020, Exhibit P-38, 
at page 31; Xebec’s interim financial statements for Q3 2020, Exhibit P-1, at page 
38; and Xebec’s audited annual financial statements for FY 2020, Exhibit P-27, at 
page 54. 

35.45. It is indicative of revenue reversals, cost accruals or other adjustments that for Q4 
2020, Xebec reported negative $2,155,938 in revenue from the United States. 

C. Xebec’s Execution and Delivery Issues Increased Projects’ Costs, Reduced 
Margins and Negatively Impacted Revenue 

35.46. As a direct result of Xebec’s execution and delivery issues on its “long-term, 
production-type contracts”, the costs of the projects grew larger than estimated, 
therefore Xebec’s revenue accounting on the basis of the percentage of completion 
method was adversely effected.  As a result, Xebec’s financial disclosures during 
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the Class Period misstated the company’s revenue and contained 
misrepresentations.   

35.47. At the Q3 2020 earnings call held on November 11, 2020, Xebec’s former Chief 
Operating Officer Prabhu Rao acknowledged the negative impact of the “higher 
installation costs and associated delays, the whole as appears in Exhibit P-21, at 
page 11.  

35.48. During the same November 11, 2020 earnings call, Rao provided further insight 
into these circumstances in an exchange with David Quezada, an equity analyst 
with Raymond James, reporting that Xebec had experienced increased project 
costs at both manufacturing and delivery, the whole as appears in Exhibit P-21, 
at pages 20-21. 

35.49. At the announcement of Xebec’s Q3 2020 results on November 10, 2020, Xebec 
revised the 2020 revenue forecast from $80-$90 million to $70-$80 million, a 
further indication that Xebec had recognized the negative impact of the operational 
shortcomings on its revenue practices and financial reporting, the whole as 
appears in Exhibit P-39. 

35.50. At all material times relevant to this action, Xebec elected to recognize revenue on 
the “long-term, production-type contracts” on the basis of the percentage of 
completion revenue accounting.  This revenue recognition method is beneficial to 
Xebec, as it allows that Xebec recognize and report revenues over time, before the 
product has been delivered to customers. 

35.51. The percentage of completion revenue accounting calculates the revenue based 
on the cost incurred relative to the total expected cost of the contract.  The proper 
utilization of this revenue accounting method requires proper, effective and reliable 
processes and control systems, such that the projects’ costs and progress can be 
properly and reliably measured.   

35.52. In breach of the Respondents’ duties to provide reliable and timely disclosures, 
Xebec’s Impugned Documents continued to include overstated revenue and 
provided FY 2020 revenue forecast of $70 to $80 million, which was a 
misrepresentation. 

D. The Corrective Disclosures 

D.1. March 12, 2021 

36. Before the market opened on March 12, 2021, Xebec issued a press release titled 
“Xebec Provides Updated 2020 Guidance,” which is communicated herewith as 
Exhibit P-11.   

37. In this press release, Xebec reported that its revenue for FY 2020, which are 
scheduled for release on March 25, 2021, would be approximately $57 million.  
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This would be materially lower than Xebec’s FY 2020 revenue guidance of $70 
million to $80 million, which Xebec had provided on November 10, 2020. 

38. Xebec attributed the significant revenue shortfall to three specific items, each of 
which impacted Xebec’s previously-recognized revenue.  Namely, revenue 
improperly recognized and reported by Xebec in prior reporting periods, including 
in Q3 2020, which were released, and reported on November 10, 2020.  Those 
three specific items are as follows. 

39. First, Xebec admitted to the improper application of the “percentage of completion” 
revenue accounting method, which resulted in a negative impact of $5.6 million.  
According to Xebec: 

Xebec underwent a detailed review of its fixed price contracts for 
renewable natural gas (RNG) projects, where revenues are 
recognized based on the percentage of completion method. As a 
result of its review, Xebec determined that:  

i. Previously incurred expenses represented a lower percentage 
of total costs than previously estimated, and previously 
recognized revenue is required to be adjusted to reflect the 
revised percentage of completion for contracts that remain 
profitable under Xebec’s updated estimates. 

ii. Some of the contacts previously estimated to be profitable are 
now projected to result in losses.  The percentage of 
completion method requires that the losses on such contracts 
be recognized immediately, 

the whole as appears in Exhibit P-11. 

40. Second, reversal of revenues on two sales that were cancelled, representing a 
further negative impact of $5.4 million.  According to Xebec: 

[The further negative revenue impact was due to the] [c]ancellation 
of the sale of two systems for which approximately 50% of the 
revenue was already recognized based on the percentage of 
completion method, 

the whole as appears in Exhibit P-11. 

41. Third, reversal of revenue as a result of a credit loss, representing a further 
negative impact of $1.9 million.  According to Xebec: 

[The further negative revenue impact was due to the] [r]eversal of 
revenue previously recognized based on the percentage of 
completion method due to the deteriorating financial position of a 
client where collection for payment became uncertain, 

the whole as appears in Exhibit P-11. 
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42. The foregoing disclosures revealed that Xebec had improperly applied the 
“percentage of completion” revenue accounting method and, consequently, it had 
improperly recognized revenues before it was probable that the economic value of 
the contract would flow to Xebec.   

43. As a result, Xebec had to reverse previously recognized revenues, representing in 
the aggregate a negative impact on the full FY 2020 revenue of $12.9 million, or 
approximately 24% of its full FY 2020 revenue of $57 million. 

44. Upon this disclosure, the price of Xebec’s common shares on the TSX plummeted 
from $7.94 as of the close of trading on March 11, 2021 to $5.46 on March 12, 
2021 (or, by 31%) on extraordinarily heavy trading volume, the whole as appears 
in Exhibit P-50. 

D.2. March 25, 2021 

44.1. Before the market’s open on March 25, 2021, Xebec issued and filed on SEDAR 
its Q4 and FY 2020 disclosures and financial statements, reporting negative 
revenue from its reportable Cleantech Systems Segment and negative gross 
margins, as seen below: 

 Q4 2020 FY 2020 

Revenue from Cleantech 
Systems Segment 

($4.1) $28.1 

Revenue from Industrial 
Services and Support 

$10.4 $28.4 

Revenue Total $6.4 $56.5 

Costs of Goods Sold $17.8 $56.3 

Gross Margin ($11.4) $0.3 

Gross Margin as a 
Percentage 

180% 0.5% 

Net Income (Loss) ($28.3) ($32.0) 

Earnings (Loss) Per Share (0.26) ($0.33) 

 

(in millions of Canadian dollars, except percentages and per share data), the whole 
as appears in Xebec’s FY 2020 MD&A, Exhibit P-40, at page 17. 
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44.2. Xebec’s FY 2020 MD&A provided further details regarding the revenue reversals 
during Q4 2020 as Xebec determined that it had not correctly calculated the 
revenue based on the percentage of completion method: 

Revenues decreased by $7.2 million to $6.4 million for the three-
month period ended December 31, 2020, compared to $13.6 million 
for the same period the prior year. The decrease is mainly due to 
revenue adjustments in the last quarter due to extraordinary items 
in the Cleantech Systems business segment resulting from the 
impact of the COVID-19 pandemic and other operational issues, 
which substantially increased product, operational and installation 
costs. With the impact of COVID-19 lasting longer than expected 
and additional restrictions being re-imposed by local authorities in 
Q4/20, Xebec undertook a detailed accounting review of its long-
term, production-type contracts for its renewable natural gas 
projects where revenues are recognized based on the percentage 
of completion method. As a result of the projected total cost of 
fulfilling these contracts having increased substantially, Xebec 
determined that previously incurred expenses represent a lower 
percentage of total costs than previously estimated. As such, 
revenues recognized to date had to be adjusted ($5.2 million) to 
reflect the revised percentage of completion for contracts under 
Xebec’s updated estimates. Furthermore, Xebec reversed 
revenues ($1.9 million) previously recognized based on the 
percentage of completion method due to the deteriorating financial 
position of a client where the likelihood of payment became 
uncertain in early 2021. Finally, two contracts that had become 
unprofitable were cancelled by a customer in early 2021 as a result 
of the delivery delays, due to COVID-19 and other related 
disruptions. This impact led to a $5.4 million revenue adjustment. 
The parts and materials used for these contracts have since been 
inventoried and are expected to be used for future contracts, 

the whole as appears in Exhibit P-40, at pages 17-18. 

44.3. During the earnings call for FY 2020 held on March 25, 2021, Respondent 
Sorschak noted that but for the revenue reversals incurred during Q4, Xebec’s 
“revenue for the quarter would have been approximately $20.7 million,” the whole 
as appears in Exhibit P-41, at page 6.  This revealed that the revenue reversals 
incurred during the quarter were in fact not $12.9 million (as Xebec had stated in 
the March 12, 2021 press release), but approximately $14.3 million ($20.7 million 
- $6.4 million) or approximately 11% greater than Xebec had initially represented.  

44.4. Furthermore, during the March 25, 2021 earnings call, Respondent Sorschak 
stated that the revenue issues would continue to have a negative impact on 
Xebec’s financial statements in Q1 and Q2 of 2021, as Xebec continued to “work[] 
through the order backlog that caused the problem,” the whole as appears in 
Exhibit P-41, at page 3.   
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44.5. Upon Xebec’s March 25, 2021 disclosures, the price of its common shares fell to 
$4.0 during intraday trading, representing $0.62 (or 13%) decline compared to the 
close of trading on March 24, 2021.  Xebec’s common shares closed at $4.38 on 
March 25, 2021, and continued to decline over the following trading days, the 
whole as appears in Exhibit P-50. 

D.3. Recent Updates 

44.6. In conjunction with the release of its Q2 2021 financial results, Xebec further 
acknowledged the problems with its “legacy production type RNG contracts,” the 
whole as appears in Exhibit P-42. 

44.7. Furthermore, Xebec’s Q2 2021 MD&A acknowledged that the revenue issues were 
due to cancellation of certain projects in Q4 2020, the whole as appears in Exhibit 
P-43, at page 21.  During an earnings call held on August 12, 2021, Respondent 
Sorschak similarly acknowledged that the contract issues had arisen in Q4 2020, 
the whole as appears in Exhibit P-23, at page 4. 

44.8. Xebec’s Q2 2021 MD&A, furthermore, confirmed that its long-term, production type 
contracts were “less predictable” and “experienced cost overruns,” the whole as 
appears in Exhibit P-43, at page 32. 

44.9. Xebec’s Q2 2021 disclosures also confirmed that the contract issues were 
negatively impacting the company’s margins and revenue, and accordingly revised 
its adjusted EBITDA margin forecast from 3% to 4% to negative 3% to negative 
4%, the whole as appears in Exhibit P-43, at page 34. 

44.10. Upon Xebec’s August 12, 2021 announcements, its stock price plummeted from 
$3.75 at the close of trading on August 11, 2021 to $3.43 at the close of trading on 
August 12, 2021, and continued to decline to reach a low of $2.85 on August 17, 
2021, the whole as appears in Exhibit P-50. 

44.11. In its Q2 2021 MD&A, Xebec reported on the status of its internal controls and for 
the first time since its up-listing to the TSX in January 2021.  In the MD&A’s report 
on the internal controls, Xebec excluded certain entities (representing 64% of 
Xebec’s combined revenue for the six months ended June 30, 2021) from the 
scope of its design of the internal controls. The report states that management 
evaluated the internal controls on the basis of this limited scope and concluded 
that the internal controls were designed properly.  However, the report fails to state 
that management concluded that the internal controls were also effective, the 
whole as appears in Exhibit P-43, at pages 40-42.   

44.12. The substantial limitation of the scope of the design of the internal controls, and 
the fact that nonetheless Xebec’s management did not conclude that the internal 
controls were effective, constitute a further indication that Xebec failed to maintain 
internal controls necessary to enable the preparation of reliable financial 
statements that were free from material misstatements. 
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VII. THE MISREPRESENTATIONS 

A. Q3 2020 Interim Financial Statements and MD&A 

45. The Q3 2020 Interim Financial Statements and MD&As included representations 
regarding Xebec’s application of the “percentage of completion” revenue 
accounting method substantially as those outlined above, the whole as appears in 
Exhibit P-1, at pages 4-5.  

46. However, contrary to those representations: 

a. Xebec failed to properly apply the “percentage of completion” revenue 
accounting method; 

b. Xebec failed to properly recognize revenue based on appropriate costs 
incurred as of the date of the reporting of the financial statements in relation to 
the total costs of the contract meaning that, it overestimated the percentage of 
completion of the project and, thereby, it overstated and inflated the associated 
revenue from those projects; 

c. Xebec improperly recognized inflated revenue on the basis of the “percentage 
of completion” revenue accounting method before delivery had occurred or title 
or risk had passed to the customer, requiring Xebec to reverse the revenue 
that was previously recognized when the contract was cancelled; and 

d. in the circumstances, Xebec recognized revenues before it was probable that 
the economic value of the contract would flow to it, contrary to its stated 
significant accounting policies. 

47. Accordingly, the representations regarding Xebec’s application of the “percentage 
of completion” revenue accounting method, and the assurances provided to 
investors that Xebec’s management diligently apply it, were misrepresentations. 

48. Furthermore, Xebec’s financial statements contained misrepresentations in that 
they improperly recorded revenue that ought not to have been recognized under 
Xebec’s relevant accounting policies. Xebec’s Q3 2020 Interim Financial 
Statements and MD&A reported revenues of approximately $18.39 million for Q3 
2020 and $50.17 for Q1 through Q3 of 2020.  

49. These figures included revenues that Xebec subsequently was required to reverse 
as a result of its misapplication of the “percentage of completion” revenue 
accounting, as Xebec reported on March 12, 2021.  Accordingly, the revenue was 
overstated, constituting a misrepresentation. 

49.1. Xebec’s Q3 2020 disclosures contained the FY 2020 revenue forecast of $70 to 
$80 million, which constituted a misrepresentation within the meaning of the QSA. 
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49.2. The revenue forecast of $70 to $80 million was provided to the market on 
November 10, 2020, and it was included in the Prospectus dated December 21, 
2020, days before the conclusion of the fiscal year.  The revenue forecast of $70 
to $80 million purported to derive from Xebec’s revenues up to and including 
December 2020, and it accordingly did not constitute forward-looking information. 

49.3. Alternatively, to the extent that the revenue forecast of $70 to $80 million was 
forward-looking information, it constituted “forward-looking information in a 
financial statement required to be filed under [the QSA] or the regulations or in a 
document released in connection with an initial public offering]”, therefore the 
provisions of section 225.0.1 of the QSA do not apply. 

49.4. In the further alternative, the revenue forecast of $70 to $80 million lacked a 
reasonable basis when made, therefore it constituted a misrepresentation.  

50. (…).  

51. (…). 

52. (…). 

53. In relation to Xebec’s Interim Financial Statements and MD&A for Q3 2020, which 
are Impugned Documents, Sorschak and Dufour issued Certifications of Interim 
Filings on Form 52-109FV2 dated November 10, 2020, attesting to the veracity of 
those disclosure documents, as follows: 

No misrepresentations: Based on my knowledge, having 
exercised reasonable diligence, the interim filings do not contain 
any untrue statement of a material fact or omit to state a material 
fact required to be stated or that is necessary to make a statement 
not misleading in light of the circumstances under which it was 
made, with respect to the period covered by the interim filings.  

Fair presentation: Based on my knowledge, having exercised 
reasonable diligence, the interim financial report together with the 
other financial information included in the interim filings fairly 
present in all material respects the financial condition, financial 
performance and cash flows of the issuer, as of the date of and for 
the periods presented in the interim filings; 

the whole as appears in Exhibits P-48 and P-49.     

54. As elaborated herein, Xebec’s Q3 2020 interim filings contained 
misrepresentations and its Interim Financial Statements failed to fairly present the 
financial condition and financial performance of Xebec.   Sorschak’s and Dufour’s 
certifications of Xebec’s Q3 2020 Interim Financial Statements and MD&A were 
false, and they constituted misrepresentations. 
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B. The Prospectus 

55. The Prospectus incorporated by reference the Interim Financial Statements and 
MD&A for Q3 2020.  It accordingly contained all the misrepresentations alleged 
herein to have been contained in those documents. 

56. Furthermore, the Prospectus incorporated by reference the audited annual 
financial statements of Xebec for fiscal year 2019, which is communicated herewith 
as Exhibit P-10.   

57. The audited financial statements for fiscal year 2019 represented that 
management of Xebec had established such ICFR as “management determines is 
necessary to enable the preparation of consolidated financial statements that are 
free from material misstatement, whether due to fraud or error,” the whole as 
appears in Exhibit P-10, in the report of the Independent Auditors of Xebec, 
Raymond Chabot Grant Thornton LLP to the shareholders. 

58. That representation was a misrepresentation, as Xebec did not have effective 
ICFR regarding the proper application of the “percentage of completion” revenue 
accounting and/or proper accounting for expected credit losses. 

58.1. Furthermore, the fact that Xebec failed to maintain proper internal controls 
necessary to enable its preparation and presentation of reliable financial 
disclosures constituted a material fact that the Prospectus ought to have disclosed.  

59. Furthermore, the Prospectus contained a Certificate of the Corporation executed 
by Sorschak, Archambault, Beckett and Saint-Jacques, dated December 21, 2020, 
which stated as follows: 

This short form prospectus, together with the documents 
incorporated by reference, constitutes full, true and plain disclosure 
of all material facts relating to the securities offered by this short 
form prospectus as required by the securities legislation of each of 
the provinces of Canada. 

60. The Prospectus also contained a Certificate of Underwriters executed by each of 
the Underwriters, dated December 21, 2020, which stated as follows: 

To the best of our knowledge, information and belief, this short form 
prospectus, together with the documents incorporated by 
reference, constitutes full, true and plain disclosure of all material 
facts relating to the securities offered by this short form prospectus 
as required by the securities legislation of each of the provinces of 
Canada. 

61. As a result of the misrepresentations contained in the Prospectus, the Certificate 
of the Corporation dated December 21, 2020 as well as the Certificate of the 
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Underwriters dated December 21, 2020, were false, and they constituted 
misrepresentations. 

C. The March 12, 2021 News Release and Its Corresponding March 23, 2021 
Material Change Report 

61.1. Even though Xebec’s March 12, 2021 news release and its corresponding material 
change report filed on March 23, 2021, partially corrected the misrepresentations 
alleged herein, they continued to contain two misrepresentations. 

61.2. First, these disclosure documents of Xebec understated the amount of revenue 
reversals by at least approximately $1.4 million (or approximately 11%).  Xebec 
continued to address the revenue issues arising out the problems with its “legacy, 
production type RNG contracts,” which continued to negatively impact its financial 
disclosures as of Q1 and Q2 2021. 

61.3. Second, these disclosure documents of Xebec stated that the revenue reversals 
constituted “extraordinary items,” which was reasonably understood to mean that 
they were one-time, non-recurring charges. This was a misrepresentation.  As 
Xebec’s management revealed at the end of the Class Period, the problems with 
its “legacy, production type RNG contracts” continued to negatively impact Xebec’s 
financial results in Q1 and Q2 2021. 

 
VIII. THE RESPONDENTS’ DUTIES, WHICH THEY VIOLATED 

A. Duties Applicable to Xebec and the Individual Respondents, Which They 
Violated 

62. At all material times, the Individual Respondents were directors and officers of 
Xebec.  As such, pursuant to section 122 of the CBCA, the Individual Respondents 
each had duties to:  

a. act honestly and in good faith with a view to the best interests of the 
corporation; and 

b. exercise the care, diligence and skill that a reasonably prudent person 
would exercise in comparable circumstances. 

63. Furthermore, as members of Xebec’s board of directors’ Audit Committee, William 
Beckett and Guy Saint-Jacques had duties pursuant to Xebec’s Audit Committee 
Charter to: 

a. monitor Xebec’s accounting and financial reporting practices and 
procedures; 
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b. ensure the adequacy of Xebec’s internal accounting controls and 
procedures; and 

c. ensure the quality and integrity of Xebec’s financial statements and other 
financial information provided by Xebec to shareholders; 

the whole as appears in Exhibit P-12 

64. Furthermore, as members of Xebec’s board of directors’ Governance Committee, 
Kurt Sorschak and William Beckett had duties pursuant to Xebec’s Governance 
Committee Charter to enhance Xebec’s implementation of sound governance 
practices and compliance with applicable laws, including securities laws, the whole 
as appears in Exhibit P-13. 

65. Furthermore, as directors and officers of Xebec, the Individual Respondents had 
duties pursuant to Xebec’s Statement of General Principles and Code of Ethics to 
conduct business in accordance with the highest level of ethical conduct and 
standards, which the Code of Ethics recognized as being “extremely important to 
the success of our Company,” the whole as appears in Exhibit P-14. 

66. Furthermore, Xebec and the Individual Respondents had responsibilities to 
properly communicate the material information regarding Xebec’s business, its 
financial position and its financial performance, pursuant to the QSA and its 
subsidiary instruments, including National Instrument 51-102 (Continues 
Disclosure Obligations), National Instrument 52-109 (Certification of Disclosure in 
Issuers' Annual and Interim Filings), National Instrument 41-101 (General 
Prospectus Requirements) and National Instrument 45-106 (Prospectus 
Exemptions). 

67. By failing to ensure that Xebec took proper care to ensure that its financial 
statements were free of misrepresentations, as set out above, Xebec and the 
Individual Respondents violated the duties applicable to them. 

B. Duties Applicable to the Underwriters, Which They Violated 

68. As the Underwriters and bookrunners acting under contract in relation to the 
Offering, the Underwriters had duties to act diligently and exercise such care and 
diligence as reasonably required to ensure that the Prospectus contained full, true 
and plain disclosure of the material information concerning Xebec and its financial 
position and its financial performance.   

69. The Underwriters were on notice of the heightened risk of misrepresentation, and 
they were required to exercise proper diligence in light of Xebec’s rapid growth, the 
significant increase in its year-over-year revenue and accounts receivable, and the 
abrupt resignation of its Chief Financial Officer Louis Dufour on November 10, 
2020.   
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70. Of note, the abrupt resignation of Chief Financial Officer Louis Dufour occurred 
shortly before the highly critical audit season, in the course of Xebec’s negotiation 
of the transformative acquisition of HyGear and shortly before the company’s 
significant equity raise of over $150 million in December 2020.  These 
circumstances taken together would have or should have raised red flags and 
concern about the timing of the sudden resignation of Chief Financial Officer of 
Xebec, a nearly-billion-dollar market cap public issuer. 

71. These circumstances constituted “red flags” suggesting a heightened risk of error 
or fraud, and they should have prompted the Underwriters to exercise a heightened 
professional skepticism and properly scrutinize Xebec’s governance environment 
and its financial reporting practices. 

72. Had the Underwriters exercised the due diligence required from them in all of these 
specific circumstances, they would have discovered that Xebec’s ICFR were not 
effective in ensuring proper application of the “percentage of completion” revenue 
accounting, and/or that Xebec’s revenue was accordingly not properly recognized 
or reported. 

73. The duty of care of the Underwriters is informed by the QSA and its subsidiary 
instruments, including National Instrument 51-102 (Continues Disclosure 
Obligations), National Instrument 41-101 (General Prospectus Requirements) and 
National Instrument 45-106 (Prospectus Exemptions) and the policies and forms 
promulgated thereunder, the professional rules and standards applicable to 
underwriters in public offerings including the rules and guidelines established by 
the Investment Industry Regulatory Organization of Canada, the underwriting 
agreement between the Underwriters’ and Xebec, and the Underwriters’ internal 
policies. 

74. By failing to exercise reasonable care and diligence to ensure that the Prospectus 
constituted full, plain and true disclosure of material facts, and that it did not contain 
misrepresentations, the Underwriters violated the duties applicable to them. 

 
IX. THE CLASS’S DAMAGES 

75. At all material times, common shares of Xebec traded in efficient markets that 
incorporated the publicly available information about Xebec, including the 
information regarding its financial position and its financial performance, into the 
price of its securities.   

76. The Respondents knew and intended that the market price or value of common 
shares of Xebec would reflect the information that they communicated to the 
market, including the misrepresentations alleged herein. 

77. The Applicants and the Class suffered damages and losses a result of the 
Respondents’ misrepresentations and their improper conduct alleged herein, as 
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they purchased or acquired the securities of Xebec at artificially inflated prices that 
as a result of the Respondents’ misrepresentations and improper conduct alleged 
herein. 

 
X. THE RIGHTS OF ACTION 

A. Statutory Claim for Misrepresentation in the Primary Market  

78. On behalf of all Class Members who purchased or acquired the securities of Xebec 
in the Offering, the Applicants plead and assert the statutory right of action 
prescribed in sections 218 and 221 of the QSA and, if necessary, the concordant 
provisions of the Equivalent Securities Acts. 

79. This claim is being asserted in relation to the misrepresentations contained in the 
Prospectus, as particularized herein. 

80. This claim is asserted against: 

a. Xebec, which is the issuer; 

b. Kurt Sorschak, Stéphane Archambault, William Beckett and Guy Saint-
Jacques, who were the directors and officers of Xebec who signed the 
Prospectus; and 

c. each of the Underwriters, who were the dealers under contract to Xebec 
in relation to the issuance and distribution of Xebec’s securities in the 
Offering. 

B. Statutory Claim for Misrepresentation in the Secondary Market 

81. On their own behalf and on behalf of the other Class Members who purchased or 
acquired the securities of Xebec in the secondary market or pursuant to the 
acquisition of HyGear, the Applicants plead and assert the statutory right of action 
prescribed in section 225.8 of the QSA and, if necessary, the concordant 
provisions of the Equivalent Securities Acts. 

82. This claim is being asserted in relation to the misrepresentations contained in each 
of the Impugned Documents. 

83. This claim is being asserted against: 

a. Xebec, which is the issuer; 

b. Kurt Sorschak, William Beckett and Guy Saint-Jacques, who were 
directors of Xebec at the time of the release of each of the Impugned 
Documents; 
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c. Louis Dufour, who was an officer of Xebec at the time of the release of 
the Q3 2020 Interim Financial Statements and MD&A, as he authorized 
the release of those documents; and 

d. Stéphane Archambault, who was an officer of Xebec at the time of the 
release of the Prospectus, as well as Xebec’s March 12, 2021 news 
release and its corresponding material change report issued on March 
23, 2021, as he authorized the release of those Impugned Documents. 

83.1. As for the March 12, 2021 news release, which is an Impugned Document, these 
Respondents: 

a. knew, at the time that the document was released, that the document 
contained a misrepresentation or deliberately avoided acquiring such 
knowledge at or before that time; or 

b. were guilty of a gross fault in connection with the release of the document. 

84. The Applicants hereby seek the authorization of the Court to bring this claim. 

85. The projected statement of claim is communicated herewith as Exhibit P-15A. 

C. Article 1457 of the C.C.Q. 

86. On behalf of themselves and all Class Members, the Applicants assert a civil right 
of action under art. 1457 C.C.Q. for breaches of their general duty of diligence 
owed to all Class Members. 

87. The Respondents owed duties to the Applicant and the Class, which they violated, 
as a result of which the Impugned Documents were released while they contained 
misrepresentations.  The Applicants and the other Class Members suffered 
damages and losses when those misrepresentations were corrected. 

88. The Respondents’ violations of their duty of diligence are particularized herein. 

89. By authorizing, permitting and acquiescing to the publication and dissemination of 
false and misleading information by way of press releases and public statements, 
the Respondents did not fulfill the legal obligations. 

90. The accuracy of the information set out in Xebec’s financial statements in the Class 
Period underpinned the Class’s dealing with Xebec’s securities in the Class Period. 

91. The Respondents committed a fault which caused significant monetary damages 
to the Class Members. The Respondents are solidarily liable to the Class 
Members. 

92. The Respondents’ faults, wilful acts and breaches of the Respondents' duties and 
applicable laws and regulations were committed in Québec. 
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93. Furthermore, pursuant to art. 1463 C.C.Q., Xebec is vicariously liable for the faults 
committed by the Individual Respondents or any other officer, director, agent or 
employee of Xebec. 

94. As alleged herein, each of the Respondents committed a fault by allowing the 
publication of documents and dissemination of public statements which they knew 
or ought to have known contained misrepresentations of material facts. In doing 
so, the Individual Respondents breached the duty of diligence applicable to them 
under art. 1457 C.C.Q., as particularized herein. 

95. In exchange for their work as the Company's management, the Individual 
Respondents received compensation by way of salaries and other consideration 
from Xebec. 

96. While performing their duties, the Individual Respondents were legally under the 
direction and control of Xebec. 

97. Xebec benefited directly from their misrepresentations and failure to make timely 
disclosure of material changes as it artificially inflated Xebec’s stock price. 

98. In view of the foregoing, Xebec is solidarily liable towards the Class Members for 
the faults committed by the Individual Respondents in the performance of their 
duties. 

D. Oppression Remedy  

99. On behalf of themselves and the other Class Members, the Applicants plead the 
oppression remedy pursuant to section 241 of the CBCA.  This claim is being 
asserted against Xebec and the Individual Respondents. 

100. The Applicants and the other Class Members are complainants for the purposes 
of section 241 of the CBCA. 

101. The Applicant and the other Class Members had reasonable expectations that 
Xebec and the Individual Respondents comply with the duties applicable to them 
at law and by way of Xebec’s constituting instruments and board charters.   

102. These Respondents violated the Applicants’ and the Class Members’ reasonable 
expectations.  As a result: 

a. the act or omissions of Xebec and the Individual Respondents effected a 
result; 

b. the business or affairs of Xebec or were carried on or conducted in a 
manner; or 

c. the powers of the directors of Xebec were exercised in a manner, 
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that was oppressive or unfairly prejudicial to, or that unfairly disregards the 
interests of the Applicant and the other Class Members. 

103. The Applicants and the Class plead that they are entitled to relief under section 
241(3) of the CBCA to offset the effect of the oppressive conduct, including 
compensation for the damages and losses on their investments in the company’s 
common shares pursuant to subsection 241(3)(j). 

 
XI. THE CRITERIA OF ARTICLE 575 C.C.P. 

A. The facts alleged appear to justify the conclusions sought 

104. The Applicants allege that the Impugned Documents contained misrepresentations 
within the meaning of the QSA, and that the Respondents engaged in improper 
and oppressive conduct in violation of their duties at law and under Xebec’s 
constituting corporate documents. 

105. Specifically, as Xebec disclosed by way of its press release dated March 12, 2021, 
it had improperly applied the “percentage of completion” revenue accounting 
method and, as a result, it recognized revenues that had to be reversed when this 
error was discovered.  

106. Xebec’s March 12, 2021 disclosure furthermore revealed that, at the relevant time, 
Xebec did not have proper ICFR to ensure that the “percentage of completion” 
method was properly applied, Xebec’s financial results were properly reported, and 
that they were free of errors and misstatements. 

106.1. Subsequently, on March 25, 2021, Xebec disclosed that the revenue reversals 
were greater than $12.9 million, and that the negative impact would continue 
through Q1 and Q2 2021 as Xebec continued to work through the order backlog 
that had caused the problem. 

106.2. On August 12, 2021, Xebec furthermore acknowledged the negative impact of its 
“legacy, production-type RNG contracts”, also disclosing that it had experienced 
project cancellations in Q4 2020. 

106.3. On these disclosures, the market price of Xebec’s shares declined to as low as 
$2.85 per share, compared to a high of $11.20 on January 18, 2021. 

107. The Applicants and the other Class Members suffered damages and losses on 
their investments in Xebec’s securities as a result of the Respondents’ 
misrepresentations and their improper conduct. 

108. These circumstances give rise to the following rights of action: 
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a. Statutory right of action for damages for misrepresentation in primary 
market pursuant to sections 218 and 221 of the QSA and, if necessary, the 
concordant provisions of the Equivalent Securities Acts; 

b. Statutory right of action for damages for misrepresentation in secondary 
market pursuant to section 225.8 of the QSA and, if necessary, the 
concordant provisions of the Equivalent Securities Acts; 

c. Article 1457 of the C.C.Q.; and 

d. Section 241 of the CBCA. 

109. The foregoing claims and rights of action are well-founded in fact and in law. 

110. In light of the above, and as detailed herein, the faults committed by the 
Respondents support the Applicant’s and Class Members’ claims. 

B. The claims of the Class Members raise identical, similar or related issues of 
fact or law 

111. In the context of the facts and the law pleaded herein, the principal issues of fact 
and law to be dealt with collectively are as follows: 

a. Did the Impugned Documents, or any of them, contain one or more 
misrepresentations?  If so, what Impugned Documents contained what 
misrepresentations? 

b. If the answer to (a) is yes, are any of the Respondents liable pursuant to 
sections 218 and/or 221 of the QSA and, if necessary, the concordant 
provisions of the Equivalent Securities Acts?  If so, which Respondent is 
liable and to whom? 

c. If the answer to (a) is yes, are any of the Respondents liable pursuant to 
section 225.8 of the QSA and, if necessary, the concordant provisions of 
the Equivalent Securities Acts?  If so, which Respondent is liable and to 
whom? 

d. Are any of the Respondents liable under article 1457 of the C.C.Q.?  If so, 
which Respondent is liable and to whom? 

e. Are any of the Respondents liable to pay compensation pursuant to the 
oppression remedy prescribed in section 241 of the CBCA?  If so, which 
Respondent should pay compensation, and to whom? 

f. If the answer to any of (b), (c), (d) and/or (e) is yes, what is the appropriate 
measure of the damages? 
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g. Are any directions of the Court necessary in order to determine individual 
issues, if any, or to administer the notice or a judgment to the Class?  If so, 
what are those directions? 

112. The majority of the issues to be dealt with are issues common to every Class 
member. 

113. The interests of justice favor that this Application be granted in accordance with its 
conclusions.  

114. Consequently, the Applicants respectfully request that this Honourable Court 
authorize the conclusions sought by the class action as being the following: 

GRANT this class action on behalf of the Applicants and the Class; 

GRANT the Applicants’ and the Class’ statutory claim for damages 
under sections 218 and/or 221 of the QSA and, if necessary, the 
concordant provisions of the Equivalent Securities Acts; 

GRANT the Applicants’ and the Class’ statutory claim for damages 
under section 225.8 of the QSA and, if necessary, the concordant 
provisions of the Equivalent Securities Acts; 

GRANT the Applicants’ and the Class’ claim for damages under article 
1457 of the C.C.Q.; 

GRANT the Applicants’ and the Class’ claim for compensation 
pursuant to section 241 of the CBCA; 

CONDEMN the Respondents to solidarily pay to the Applicants and the 
Class compensatory damages for all monetary losses; 

ORDER collective recovery in accordance with articles 595 to 598 of 
the C.C.P.; 

THE WHOLE with interest and additional indemnity provided for in the 
C.C.Q. and with full costs and expenses, including expert fees, notice 
fees and fees relating to administering the plan of distribution of the 
recovery in this action. 

C. The composition of the group makes it difficult or impracticable to apply the 
rules for mandates to take part in judicial proceedings on behalf of others or 
for consolidation of proceedings 

115. Xebec is a publicly-traded company and it has numerous investors.  Accordingly, 
there are many Class Members.  In this context, it would be impracticable for each 
Class Member to bring a separate action. 
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116. There are thousands of investors that could be members of the putative Class and 
that are likely located throughout the world. 

117. In this context, it would be impracticable for each member of the Class to bring a 
separate action. 

D. The Applicants are in a position to properly represent the Class Members 

118. The Applicant (…) Leclair (…) purchased the securities of Xebec during the Class 
Period, and held (…) those shares as of March 24, 2021.  He (…) incurred losses 
and damages on his (…) investments in Xebec securities as a result of the 
Respondents’ misrepresentations and misconduct alleged herein. 

118.1. (…). 

118.2. Mr. Maurice Leclair is a retail investor residing in Québec.  He purchased 2,000 
shares of Xebec on March 4, 2021, shortly before Xebec disclosed the operational 
and revenue issues on its long-term contracts.  Mr. Leclair paid $6.98 per share, 
exclusive of commissions, and he has incurred damages on his investment in 
Xebec’s securities.  It is respectfully submitted that Mr. Leclair is cognizant of his 
duties as a proposed class representative, is willing and able to fulfill those duties, 
and does not have a conflict of interests with the other Class Members. 

118.3. (…). 

118.4. Mr. Evert Schuringa is a retail investor residing in the Netherlands.  Mr. Schuringa 
is a former shareholder of HyGear, which was acquired by Xebec in December 
2020.  Mr. Schuringa acquired approximately 18,416 shares of Xebec at a deemed 
price of $6.03 per share in exchange for his HyGear shares. Mr. Schuringa has 
incurred damages on his investment in Xebec’s securities, and he is in a position 
to represent the class members who acquired Xebec shares in connection with the 
acquisition of HyGear.  It is respectfully submitted that Mr. Schuringa is cognizant 
of his duties as a proposed class representative, is willing and able to fulfill those 
duties, and does not have a conflict of interests with the other Class Members. 

119. The Applicants understand the requirements of time and dedication required of his 
role and is prepared to devote the required resources to carry forward this 
proposed class action on behalf of the Class. 

120. The Applicants have the resources, knowledge, time and dedication required to 
act as the Class Representative and to advance the case on behalf of the Class. 

121. The Applicants purchased or acquired Xebec’s securities during the Class Period, 
held them until after the Corrective Disclosures, and suffered a financial loss. 

122. The Applicants have no conflict of interest with other Class Members.  
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123. The Applicants have given the mandate to the undersigned attorneys to post the 
present matter on their firm website in order to keep the Class members informed 
of the progress of these proceedings and in order to more easily be contacted or 
consulted by said Class Members. 

124. The Applicants have brought this action in good faith, in order to recover the losses 
and damages he and the other Class Members have suffered as a result of the 
Respondents’ misrepresentations and their improper conduct alleged herein. 

125. The Applicants have also brought this action in order to hold the Respondents 
accountable for their conduct, and to deter others from engaging in violations of 
securities laws. 

126. The Applicants are able and willing to properly represent the Class. 

127. The present Application is well founded in fact and in law. 

FOR THESE REASONS, MAY IT PLEASE THE COURT TO: 

GRANT the present Application; 

AUTHORIZE the institution of this class action in the form of an originating 
application on behalf of the Class defined as follows: 

all persons and entities, wherever they may reside or may be domiciled, 
who purchased or otherwise acquired Xebec’s securities during the Class 
Period, and held some or all of such securities as of the close of trading 
on the TSX on March 11, 2021 or March 24, 2021; 

“Class Period” means the period from November 10, 2020 to March 24, 
2021, both dates inclusive; 

APPOINT the Applicants (...) Maurice Leclair (…) and Evert Schuringa as the 
Class Representatives representing the Class as described herein; 

IDENTIFY the principal issues of law and fact to be treated collectively and 
DECLARE that the following questions of fact and law shall be dealt with 
collectively in this class action: 

a. Did the Impugned Documents, or any of them, contain one or more 
misrepresentations?  If so, what Impugned Documents contained what 
misrepresentations? 

b. If the answer to (a) is yes, are any of the Respondents liable pursuant to 
sections 218 and/or 221 of the QSA and, if necessary, the concordant 
provisions of the Equivalent Securities Acts?  If so, which Respondent is liable 
and to whom? 
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c. If the answer to (a) is yes, are any of the Respondents liable pursuant to 
section 225.8 of the QSA and, if necessary, the concordant provisions of the 
Equivalent Securities Acts?  If so, which Respondent is liable and to whom? 

d. Are any of the Respondents liable under article 1457 of the C.C.Q.?  If so, 
which Respondent is liable and to whom? 

e. Are any of the Respondents liable to pay compensation pursuant to the 
oppression remedy prescribed in section 241 of the CBCA?  If so, which 
Respondent should pay compensation, and to whom? 

f. If the answer to any of (b), (c), (d) and/or (e) is yes, what is the appropriate 
measure of the damages? 

g. Are any directions of the Court necessary in order to determine individual 
issues, if any, or to administer the notice or a judgment to the Class?  If so, 
what are those directions? 

IDENTIFY the conclusions sought by the action to be instituted as being the 
following: 

GRANT this class action on behalf of the Applicants and the Class; 

GRANT the Applicants’ and the Class’ statutory claim for damages 
under sections 218 and/or 221 of the QSA and, if necessary, the 
concordant provisions of the Equivalent Securities Acts; 

GRANT the Applicants’ and the Class’ statutory claim for damages 
under section 225.8 of the QSA and, if necessary, the concordant 
provisions of the Equivalent Securities Acts; 

GRANT the Applicants’ and the Class’ claim for damages under 
article 1457 C.C.Q.; 

GRANT the Applicants’ and the Class’ claim for compensation 
pursuant to section 241 of the CBCA; 

CONDEMN the Respondents to solidarily pay to the Applicants and 
the Class compensatory damages for all monetary losses; 

ORDER collective recovery in accordance with articles 595 to 598 
of the C.C.P.; 

THE WHOLE with interest and additional indemnity provided for in 
the C.C.Q. and with full costs and expenses, including expert fees, 
notice fees and fees relating to administering the plan of distribution 
of the recovery in this action; 

APPROVE the notice to the Class in the form to be submitted to the Court; 
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ORDER the publication of the notice to the members of the Class no later than 
sixty (60) days after the date of the Judgment authorizing the class proceedings in 
accordance with Article 579 CCP; 

ORDER that the deadline for a member of the Class to exclude themselves from 
the Class action proceedings shall be sixty (60) days from the publication of the 
notice to the Class members;  

DECLARE that all Class members who have not requested their exclusion from 
the Class in the prescribed delay to be bound by any Judgment to be rendered on 
the class action to be instituted; 

THE WHOLE WITH COSTS including experts’ fees and all costs related to the 
publication of the notices to Class Members and the timbre judiciaire. 

 
 
 

MONTRÉAL, (...) May 13, 2022 
 
(s) Lex Group Inc.  
 
 
 

-and-  TORONTO, (...) May 13, 2022 
 
(s) KND Complex Litigation 

Lex Group Inc. 
Per: David Assor  
Attorneys for the Applicants  
 

 KND Complex Litigation 
Per: Eli Karp & Sage Nematollahi 
1186 Eglinton Ave West 
Toronto (Ontario) 
M6C 2E3 
Telephone: (416) 537-3529 
 
Attorneys for the Applicants 

 
 

 
 

 



MINUTES OF SETTLEMENT 
APRIL 3, 2023 

Maurice Leclair and Evert Schuringa, on behalf of a proposed settlement class 
(“Plaintiffs”) 

- and -

FormerXBC Inc. (formerly Xebec Adsorption Inc.) (“Xebec”) 

Subject to the memorialization in a settlement agreement with customary terms (the “Settlement 
Agreement”), Xebec Adsorption Inc (“Xebec”) and the Plaintiffs, on behalf of the proposed 
Settlement Class (as defined below), agree as follows:  

1. Xebec to pay or cause to be paid (“Settlement Amount”) to KND Complex Litigation, in
trust on behalf of the proposed Settlement Class, the amount of CDN $5 million in full and
final settlement against all defendants of the proceeding styled Leclair et al. v. Xebec
Adsorption Inc. et al. in the Superior Court of Quebec (the “Class Action Court”), bearing
Court File No. 500-06-001135-215) (“Action”), by or on behalf of a putative class of
persons defined as follows:

all persons and entities, wherever they may reside or may be domiciled, who purchased or
otherwise acquired securities of Xebec by any means (whether pursuant to a primary
market offering, in the secondary market or otherwise) on any date between November 10,
2019 and March 24, 2021 (the “Class Period:), and held some or all of such securities as
of the close of trading on the TSX on March 11, 2021 or March 24, 2021;

(the “Settlement Class”);

2. The following persons and entities shall be excluded from the Settlement Class:

a. Xebec, each of the Underwriters, and their respective past or present subsidiaries,
directors, officers, legal representatives, predecessors, successors and assigns, as
well as the Individual Respondents, members of the immediate families of the
Individual Respondents, and any entity in which the Individual Respondents hold
a controlling interest; and

b. SDI,  Oost NL and the Trust Foundation, as those entities are defined in the Share
Purchase Agreement dated December 8, 2020.

3. The Settlement Amount mentioned in section 1 shall be all-inclusive of all amounts,
including taxes, interest and costs. Neither Xebec nor its insurers shall have any obligation
to pay any amount in addition to the Settlement Amount in section 1, for any reason,
pursuant to or in furtherance of the Settlement Agreement or the Action, including, but not
limited to, legal fees, judicial costs or costs of notice.

4. Xebec, its direct and indirect subsidiaries and other affiliated entities and related persons,
both past and present, and their respective present and former directors, officers,

(P-3)
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employees, agents, representatives, underwriters, auditors and insurers deny any liability 
with respect to the allegations made or which could have been made in the Action or in any 
other proceeding referenced in section 1. 

5. Full and final releases of the claims asserted and any claims which could have been asserted
by the Settlement Class, whether known or unknown, including both contractual and extra-
contractual claims, will be provided by the Settlement Class in favour of Xebec, its direct
and indirect subsidiaries and other affiliated entities and related persons, both past and
present, as well as their respective present and former directors, officers, employees,
agents, representatives, underwriters, auditors and insurers.

6. The releases will use customary language and be in a form acceptable to the Plaintiffs,
Xebec, its insurers, and the individual defendants and underwriter defendants in the Action.

7. The parties will work in good faith to formalize the Settlement Agreement by April 17,
2023. The Defendants will provide the Plaintiffs with a first draft of the agreement in
English and French. The Plaintiffs will provide the Defendants with draft notices to class
members, in English and French,

8. If the Lift Stay Application (as defined below) is not granted by the CCAA Court (as
defined below) or if the Settlement Agreement is not approved by the Class Action Court,
or if the Settlement Agreement is otherwise validly terminated in accordance with its terms,
the Settlement Agreement and all steps taken pursuant to it will not be referred to in
subsequent litigation and are without prejudice to any position the Plaintiffs or Xebec may
take in such litigation.

9. Plaintiffs to provide drafts of all materials relating to the settlement that are to be filed with
the Class Action Court as part of the settlement approval to Xebec for Xebec’s review and
comment prior to those materials being so filed.

10. Xebec shall have the option, but not the obligation, to terminate the Settlement Agreement
within twenty (20) business days of Plaintiffs’ counsel notifying Xebec of the putative
members of the Settlement Class who have submitted a valid opt-out form by the stipulated
opt-out deadline (the “Opt-Outs”), in the event that the total number of Xebec shares
claimed to have been acquired by the Opt-Outs during the Class Period equals or exceeds

% of Xebec’s outstanding shares (“Opt-Out Threshold”).  

11. The Opt-Out Threshold shall be maintained as confidential and, subject to orders of the
Class Action Court, shall not be filed with the Class Action Court unless a dispute arises
as to its terms, and in that event the Parties shall request that it be filed and maintained with
the Class Action Court under seal. The Opt-Out Threshold may not be disclosed to any
person other than the parties to the Action, their respective counsel, Xebec’s insurers,
Deloitte Restructuring Inc. in its capacity as court-appointed Monitor in respect of Xebec
(“Deloitte”) and the claims administrator, unless otherwise ordered by the Class Action
Court. Notwithstanding the foregoing, the Opt-Out Threshold may be disclosed to the Class
Action Court and the CCAA Court, as may be required by the Class Action Court or the
CCAA Court as applicable, for purposes of approval of the Settlement Agreement, but such
disclosure shall be carried out to the fullest extent possible in accordance with the practices
of the Class Action Court so as to maintain the confidentiality of the Opt-Out Threshold.
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12. Xebec and the Plaintiffs and their respective counsel shall not publicly disclose the fact of
the settlement or its terms until the Settlement Agreement is executed; however, the fact of
the settlement and its terms may be disclosed to any party to the Action or his/her/its
counsel. This section also does not limit the ability of Xebec to disclose the fact of the
settlement or its terms to Deloitte, its auditor or financial advisors or of any party to make
such disclosure as may be required by law.

13. The settlement funds of CDN$5 million referenced in section 1 hereof are to be paid to
designated class counsel for the Settlement Class within 15 business days of the CCAA
Court (as defined below) granting the Lift Stay Application (as defined below) and to be
held in escrow subject to the terms of the Settlement Agreement pending the Class Action
Court’s approval of the Settlement Agreement.

14. Subject to the terms of these Minutes of Settlement, the Parties agree to take all reasonable
steps within their power to effect the agreement contemplated by these Minutes of
Settlement and to prepare and execute such documents or undertake such proceedings as
may reasonably be required to obtain its approval and implementation, including an
application by Xebec before the Superior Court of Quebec, Commercial Division (the
“CCAA Court”)  to lift the stay of proceedings against Xebec and its former and present
directors and officer granted in The Matter of the Compromise or Arrangement of
FormerXBC Inc. et al. (Court File No. 500-11-0611483-224) for the sole purpose of
permitting the Plaintiffs to seek the approval of the Class Action Court of the Settlement
Agreement (the “Lift Stay Application”).

15. The Settlement Agreement shall be subject to the laws of Quebec.

16. If there is any dispute regarding the formalization of the terms of the Settlement Agreement
the parties shall attempt in good faith to resolve the dispute amongst themselves, failing
which such dispute shall be mediated by Joel Wiesenfeld, subject to his agreement to do
same, and if he does not so agree, to be mediated by another mutually acceptable mediator.

17. The signatories to this Minutes of Settlement represent and warrant that they have full
authority to agree to and execute same; and

18. The Parties agree that this Minutes of Settlement be drafted in the English language. Les
parties conviennent que la présente entente soit rédigée en anglais.



No: 500-11-061483-224 

SUPERIOR COURT 
(Commercial Division) 

(Sitting as a court designated pursuant to the 
Companies’ Creditors Arrangement Act,  

RSC 1985,c. C-36) 
DISTRICT OF MONTRÉAL 

IN THE MATTER OF THE COMPROMISE OR 
ARRANGEMENT OF: 

FORMERXBC INC. & AL 
Debtors / Petitioners 

and 

DELOITTE RESTRUCTURING INC. 

Monitor 
and 

MAURICE LECLERC & AL 
Impleaded Parties 

APPLICATION FOR A DE BENE ESSE 
AUTHORIZATION TO EXECUTE A SETTLEMENT 

AGREEMENT AND FOR A PARTIAL LIFT OF 
THE STAY OF PROCEEDINGS, AFFIDAVIT, 

NOTICE OF PRESENTATION, LIST OF EXHIBITS 
AND EXHIBITS P-1 TO P-3  

(Sections 11 and 11.02 of the Companies’ 
Creditors Arrangement Act, RSC 1985, c C-36) 

ORIGINAL 

Osler, Hoskin & Harcourt LLP 
Me Sandra Abitan / Me Julien Morissette / 
Me Jessica Harding / Me Sophie Courville  

1000 de La Gauchetière St. West, Suite 2100 
Montréal, Québec H3B 4W5 

Tél: 514.904.8100 Téléc.: 514.904.8101 
sabitan@osler.com; jmorissette@osler.com; 
jharding@osler.com; scourville@osler.com / 

notificationosler@osler.com 
Code: BO 0323 Our file: 1233913 
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