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sonCourt File No. CV-18-604759-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C.
1985, C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
KRAUS BRANDS INC., KRAUS CANADA LTD., KRAUS CARPET INC.,

KRAUS PROPERTIES INC., KRAUS USA INC., and STRUDEX INC.

Applicants

NOTICE OF MOTION
(returnable Tuesday, October 9, 2018)

(Proposed Distribution to Wells Fargo, Approval of Liquidation Agreement and
CCAA Stay Extension)

Kraus Brands Inc., Kraus Canada Ltd., Kraus Carpet Inc., Kraus Properties Inc.,

Kraus USA Inc., and Strudex Inc. (collectively, the “Applicants”, with the partnerships

listed in Schedule “A” hereto, collectively, the “Kraus Group”), the Applicants in these

proceedings, will make a motion to the Honourable Mr. Justice Penny sitting on the

Commercial List on Tuesday October 9, 2018, at 10:00 a.m., or as soon after that time

as the motion can be heard, at the Court House at 330 University Avenue, Toronto,

Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR an Order substantially in the form attached hereto as Schedule

“B” (“Distribution Order”), inter alia:

(a) if necessary, abridging the time for service and filing of this notice of

motion and the motion record and dispensing with further service thereof;
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(b) authorizing and directing Deloitte Restructuring Inc. (“Deloitte”), in its

capacity as court-appointed monitor of the Kraus Group (“Monitor”), to

make a distribution to Wells Fargo Capital Finance Corporation Canada

(“Wells Fargo”), in partial satisfaction of its secured claim against the

Kraus Group;

(c) approving a certain asset marketing agreement (“Asset Marketing

Agreement”), made between Kraus Canada Ltd., Kraus Carpet Inc.,

Kraus Properties Inc., and Strudex Inc. (collectively, the “Broadloom

Vendors”) and Hilco Industrial Acquisitions Canada ULC (“Hilco”) and

dated as of October 2, 2018, in the form attached as Exhibit B to the

Affidavit of Christopher Emmott, sworn October 2, 2018 (“Third Emmott

Affidavit”), and the transactions contemplated thereunder;

(d) authorizing Hilco to conduct the sale of the Assets (as defined in the Asset

Marketing Agreement) in accordance with the Distribution Order and the

Asset Marketing Agreement;

(e) extending the Stay Period (as defined in paragraph 14 of the Initial Order

of the Honourable Mr. Justice Penny, dated September 11, 2018 (“Initial

Order”)), as amended and restated by order dated September 18, 2018,

to and including January 9, 2019 (“Stay Extension”);

(f) approving the first report of the Monitor, dated September 17, 2018 (“First

Report”), and the second report of the Monitor, to be served (“Second

Report”) and the activities of the Monitor as set out therein;
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(g) approving the Monitor’s fees and disbursements and those of the

Monitor’s counsel, Miller Thomson LLP, as set out in the Second Report;

and

(h) such further and other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

Overview

(a) The Kraus Group is a Waterloo, Ontario based manufacturer of premium

carpet for the commercial and residential market (“Broadloom

Business”). It is also a distributor across North America of flooring

products produced by other manufacturers (“TPS Business”).

(b) On September 11, 2018, the Applicants were granted creditor protection

and related relief under the Companies’ Creditors Arrangement Act,

R.S.C. 1985, c. C-36, as amended (“CCAA”), pursuant to the Initial Order

and Deloitte was appointed monitor of the Kraus Group in the CCAA

proceedings.

(c) On September 12, 2018, the United States Bankruptcy Court (District of

Delaware) (“US Bankruptcy Court”) granted a provisional order

recognizing the within CCAA proceedings as a foreign main proceeding,

and granting a stay of execution against the Kraus Group’s assets. The

provisional order was made a final order by order of the US Bankruptcy

Court dated October 1, 2018.
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Sale of TPS Business

(d) On September 18, 2018, the Applicants sought and obtained an approval

and vesting order (i) approving a certain asset purchase agreement made

between Kraus Canada LP, Kraus Properties LP and Kraus USA Inc.

(collectively, the “Kraus Sellers”) and Q.E.P. Co., Inc. and Roberts

Company Canada, Ltd. (collectively, the “Purchaser”), and dated

September 10, 2018 (“Purchase Agreement”), (ii) authorizing the Kraus

Group to complete the sale of the Purchased Assets (as defined in the

Purchase Agreement); and (iii) vesting title in and to the Purchased Assets

to the Purchaser (“Sale Approval and Vesting Order”).

(e) The Sale Approval and Vesting Order was recognized by the US

Bankruptcy Court on October 1, 2018.

(f) The sale of the TPS Business is scheduled to close on October 5, 2018,

and, upon the filing of a form of Monitor’s certificate, the Purchased Assets

will vest in the Purchaser free and clear of claims and encumbrances.

(g) On the closing of the sale of the TPS Business, the Monitor (as escrow

agent) will receive payment of the purchase price under the Purchase

Agreement. The purchase price is less than the amounts owing by the

Kraus Group to Wells Fargo.
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Distribution to Wells Fargo

(h) As of August 31, 2018, the Kraus Group is indebted to its senior secured

creditors, Wells Fargo and Red Ash Capital Partners II Limited Partnership

(“Red Ash”), in the aggregate amount of at least $148,170,248.

(i) Contemporaneous with the commencement of these CCAA proceedings,

the Kraus Group negotiated and entered into a form of forbearance

agreement with Wells Fargo (“Forbearance Agreement”).

(j) Pursuant to the Forbearance Agreement, Wells Fargo agreed to extend

certain credit accommodations to the Kraus Group provided that, among

other things, that the Kraus Group implement the Purchase Agreement

and use the net sale proceeds to repay the Wells Fargo debt as soon as

practicable and, in any event, by October 12, 2018.

(k) The Monitor has obtained a legal opinion from its independent legal

counsel stating that, subject to the usual qualifications and assumptions,

Wells Fargo’s security with respect to the Kraus Group’s indebtedness to

Wells Fargo is valid and enforceable.

(l) In the above circumstances it is appropriate that a distribution of available

sale proceeds be made to Wells Fargo in partial reduction of the Kraus

Group indebtedness;
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Approval of Asset Marketing Agreement

(m) The Kraus Group, with the assistance of Deloitte Corporate Finance Inc.,

sought to sell the Broadloom Business as a going concern. Unfortunately,

no going concern or en bloc purchaser was secured for the Broadloom

Business.

(n) The Broadloom Vendors and Hilco have negotiated and executed (subject

to court approval) the Asset Marketing Agreement pursuant to which Hilco

proposes to market and sell certain assets of the Broadloom Business

(“Broadloom Assets”).

(o) The Asset Marketing Agreement contemplates the sale of the Broadloom

Assets commencing on October 9, 2018 (assuming the agreement is

approved by the Court), and to conclude no later than March 31, 2019, or

the date the Assets are removed from the Kraus Group’s facilities in

Waterloo, Ontario.

(p) The terms of the Asset Marketing Agreement and the process and

transactions contemplated thereunder are fair and commercially

reasonable and consistent with industry standards.

(q) The process and transactions contemplated under the Asset Marketing

Agreement are designed to maximize the liquidation value of the

Broadloom Assets for the benefit of the Kraus Group’s stakeholders.
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(r) Engaging a professional liquidator to prepare an advertising and

marketing plan and provide qualified and experienced personnel to supply

auction and sale accounting and other services on a defined timeline will

maximize the net recovery on the assets.

(s) Approval of the proposed liquidation process for the Broadloom Assets,

including the Asset Marketing Agreement, is supported by the Monitor.

Stay Extension

(t) The Kraus Group is seeking the Stay Extension to, among other things: (i)

provide sufficient time to close the TPS Transaction and transition the TPS

Business to the Purchaser pursuant to the transition services agreement

made between the parties; (ii) conduct a commercially reasonable and

court-approved liquidation of the assets of the Broadloom Business; (iii)

seek an orderly and timely conclusion to these proceedings, with

consideration being given as to whether any further insolvency

proceedings may be required or desirable with respect to the Kraus

Group; and, (iv) to otherwise afford the Kraus Group and the Monitor

sufficient time to distribute assets to creditors in accordance with their

legal entitlement and to finalize the administration of these proceedings.

(u) The Kraus Group, with the assistance of the Monitor, has prepared a cash

flow forecast for the period October 9, 2018 to January 9, 2019, which

indicates that the Kraus Group will have sufficient liquidity to fund both



- 8 -

LEGAL*46639584.3

operating costs and the costs of its CCAA proceedings during the Stay

Extension.

(v) The Kraus Group has acted, and continues to act, in good faith and with

due diligence in pursuing the closing of the TPS Transaction and

liquidation of the assets of the Broadloom Business.

Approval of Monitor’s Activities and Fees

(w) The Applicants also seek approval of the Monitor’s First Report and

Second Report and its activities as set out therein.

(x) As set out in the Second Report, the Monitor and its counsel, Miller

Thomson LLP, have incurred fees in the course of their respective duties

as Monitor and counsel, and such fees ought to be approved.

Other Grounds

(y) The grounds set out in the Third Emmott Affidavit, and the exhibits thereto;

(z) The grounds set out in the Second Report, and the Appendices thereto,

filed;

(aa) The provisions of the CCAA and the inherent and equitable jurisdiction of

this Honourable Court;

(bb) Rules 1.04, 1.05, 2.01, 2.03, 3.02, 16 and 37 of the Rules of Civil

Procedure, R.R.O. 1990, Reg. 194, as amended; and



- 9 -

LEGAL*46639584.3

(cc) Such further and other grounds as counsel may advise and this Court may

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

(a) The Third Emmott Affidavit;

(b) The First Report and the Second Report and the appendices thereto; and

(c) Such other material as counsel may advise and this Honourable Court

may permit.

October 2, 2018 CASSELS BROCK & BLACKWELL LLP
2100 Scotia Plaza
40 King Street West
Toronto, ON M5H 3C2

David S. Ward LSUC#: 33541W
Tel: 416-869-5960
Fax: 416-640-3154
dward@casselsbrock.com

Larry Ellis LSUC#: 49313K
Tel: 416.869.5406
Fax: 416.640.3004
lellis@casselsbrock.com

Erin Craddock LSUC #: 62828J
Tel: 416.860.6480
Fax: 416.644.9324
ecraddock@casselsbrock.com

Lawyers for the Applicants
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Schedule “A” – Partnerships
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Schedule “B”

Court File No.: CV-18-604759-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE

MR. JUSTICE PENNY

)

)

)

TUESDAY, THE 9TH

DAY OF OCTOBER, 2018

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C.
1985, C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
KRAUS BRANDS INC., KRAUS CANADA LTD., KRAUS CARPET INC.,

KRAUS PROPERTIES INC., KRAUS USA INC., and STRUDEX INC.

Applicants

ORDER
(Distribution to Wells Fargo, Approval of Liquidation Agreement

and CCAA Stay Extension)

THIS MOTION, made by the Applicants and the partnerships listed in Schedule

“A” hereto (collectively, the “Kraus Group”) pursuant to the Companies’ Creditors

Arrangement Act, R.S.C. 1985, c. C-36, as amended (“CCAA”), for an order, among

other things, (i) authorizing and directing Deloitte Restructuring Inc. (“Deloitte”), in its

capacity as court-appointed monitor of the Kraus Group (“Monitor”), to make a

distribution to Wells Fargo Capital Finance Corporation Canada (“Wells Fargo”), in

partial satisfaction of its secured claim against the Kraus Group; (ii) approving the asset

marketing agreement (“Asset Marketing Agreement”), made between certain of the

Applicants (“Broadloom Vendors”) and Hilco Industrial Acquisitions Canada ULC

(“Agent”) and dated as of October 2, 2018 in the form attached as Exhibit B to the
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Affidavit of Christopher Emmott, sworn October 2, 2018 (“Third Emmott Affidavit”); (iii)

extending the Stay Period (as defined in paragraph 14 of the order of the Honourable

Mr. Justice Penny, dated September 11, 2018 (“Initial Order”)), as amended and

restated by order dated September 18, 2018, to and including January 9, 2019 (“Stay

Extension”); (iv) approving the First Report of the Monitor, dated September 17, 2018

(“First Report”), and the Second Report of the Monitor, dated October , 2018

(“Second Report”) and the activities of the Monitor as set out therein; and (v) approving

the Monitor’s fees and disbursements and those of the Monitor’s counsel, Miller

Thomson LLP, as set out in the Second Report was heard this day at 330 University

Avenue, Toronto, Ontario.

ON READING, the notice of motion dated October 2, 2018, the Third Emmott

Affidavit, the First Report, and the Second Report, and on hearing the submissions of

counsel for the Kraus Group, counsel for the Monitor, and counsel for Wells Fargo and

no one appearing for any other person on the service list, although properly served as

appears from the affidavit of service, filed:

SERVICE

1. THIS COURT ORDERS that the time for service of the notice of motion, the

motion record, and the Second Report is hereby abridged and validated so that this

Motion is properly returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein

shall have the meaning ascribed thereto in the Asset Marketing Agreement.
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APPROVAL OF ASSET MARKETING AGREEMENT

3. THIS COURT ORDERS that the Asset Marketing Agreement be and it is hereby

authorized and approved and that the execution of the Asset Management Agreement

by the Broadloom Vendors is hereby authorized and approved with such minor

amendments as the Broadloom Vendors (with the consent of the Monitor) and the Agent

may agree to in writing.

SALE

4. THIS COURT ORDERS that the Agent is authorized to market and sell the

Assets, free and clear of all liens, claims, encumbrances, security interests, mortgages,

charges, trusts, deemed trusts, executions, levies, financial, monetary or other claims,

whether or not such claims have attached or been perfected, registered or filed and

whether secured, unsecured, quantified or unquantified, contingent or otherwise,

whatsoever and howsoever arising, and whether such claims arose or came into

existence prior to the date of this Order or came into existence following the date of this

Order (in each case, whether contractual, statutory, arising by operation of law, in equity

or otherwise) (all of the foregoing, collectively “Claims”), including, without limitation the

Administration Charge, the Directors’ Charge, as such charges are defined in the Initial

Order, and any other charges hereafter granted by this Court in these proceedings

(collectively the “CCAA Charges”), and all Claims, charges, security interests or liens

evidenced by registrations pursuant to the Personal Property Security Act (Ontario) or

any other personal or movable property registration system (all of such Claims, charges

(including the CCAA Charges), security interests and liens collectively referred to herein

as “Encumbrances”), which Encumbrances will attach instead to the Gross Proceeds
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and any amounts due and payable by the Agent to the Broadloom Vendors under the

Asset Management Agreement, in the same order and priority as they existed on

October 9, 2018 (“Sale Commencement Date”).

5. THIS COURT ORDERS that subject to the terms of this Order and the Initial

Order, or any greater restrictions in the Asset Marketing Agreement, the Agent shall

have the right to enter and use the Location and all related Location services and all

furniture, trade fixtures, and equipment located at the Location and other assets of the

Broadloom Vendors as designated under the Asset Management Agreement for the

purpose of conducting the sale, and for such purposes the Agent shall be entitled to the

benefit of the Kraus Group’s stay of proceedings provided under the Initial Order, as

such stay of proceedings may be extended by further Order of the Court.

6. THIS COURT ORDERS that until the earlier of the date the Assets are removed

from the Location or March 31, 2019, the Agent shall have the right to use the Kraus

Group’s trademarks and logos relating to and used in connection with the Assets solely

for the purpose of advertising and conducting the sale in accordance with the terms of

the Asset Marketing Agreement and this Order.

7. THIS COURT ORDERS that upon delivery of a Monitor’s certificate to the Agent

substantially in the form attached as Schedule “B” hereto (“Monitor’s Certificate”), and

subject to payment in full by the Agent to the Broadloom Vendors of the Gross

Proceeds and all other amounts due to the Broadloom Vendors under the Asset

Marketing Agreement, all of the Kraus Group’s right, title, and interest in and to any

Assets shall vest absolutely in the Agent, free and clear of and from any and all Claims,
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including without limiting the generality of the foregoing, the Encumbrances, and such

Encumbrances will instead attach to the Gross Proceeds, and all other amounts due

and payable to the Broadloom Vendors under the Asset Marketing Agreement, in the

same order and priority as they existed on the Sale Commencement Date. Nothing in

this paragraph 7 shall discharge the obligations of the Agent pursuant to the Asset

Marketing Agreement, or the rights or claims of the Broadloom Vendors in respect

thereof including, without limitation, the obligations of the Agent to account for and remit

the Gross Proceeds to the Broadloom Vendors.

8. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy

of the Monitor’s Certificate forthwith after delivery thereof.

AGENT LIABILITY

9. THIS COURT ORDERS that the Agent shall act solely as an agent to the

Broadloom Vendors and that it shall not be liable for any claims against the Broadloom

Vendors other than as expressly provided in the Asset Marketing Agreement (including

the Agent’s indemnity obligations thereunder). More specifically:

(a) the Agent shall not be deemed to be an owner or in possession, care,

control or management of the Location, of the assets located therein or

associated therewith or of the Kraus Group’s employees located at the

Location or any other property of the Kraus Group;

(b) the Agent shall not be deemed to be an employer, or a joint or successor

employer or a related or common employer or payor within the meaning of

any legislation governing employment or labour standards or pension

benefits or health and safety or other statute, regulation or rule of law or
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equity for any purpose whatsoever, and shall not incur any successorship

liabilities whatsoever; and

(c) the Kraus Group shall bear all responsibility for any liability whatsoever

(including without limitation losses, costs, damages, fines or awards)

relating to claims of customers, employees and any other persons arising

from events occurring at the Location during and after the Term in

connection with the sale, expect in accordance with the Asset Marketing

Agreement.

AGENT AN UNAFFECTED CREDITOR

10. THIS COURT ORDERS that the Asset Marketing Agreement shall not be

repudiated, resiliated or disclaimed by the Broadloom Vendors nor shall the claims of

the Agent pursuant to the Asset Marketing Agreement be comprised or arranged

pursuant to any plan of arrangement or compromise among the Kraus Group and its

creditors (“Plan”). The Agent shall be treated as an unaffected creditor in these

proceedings and under any Plan.

11. THE COURT ORDERS that the Broadloom Vendors are hereby authorized and

directed to remit, in accordance with the Asset Marketing Agreement, all amounts that

become due to the Agent thereunder.

12. THIS COURT ORDERS that no Encumbrances shall attach to any amounts

payable or to be credit or reimbursed to, or retained by, the Agent pursuant to the Asset

Marketing Agreement including, without limitation, any amounts to be reimbursed by the

Broadloom Vendors to the Agent pursuant to the Asset Marketing Agreement, and the

Broadloom Vendors will pay such amounts to the Agent in accordance with the Asset

Marketing Agreement, and at all times the Agent will retain such amounts, free and
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clear of all Encumbrances, notwithstanding any enforcement or other process or

Claims, all in accordance with the Asset Marketing Agreement.

CLIENT ACCOUNT

13. THIS COURT ORDERS that no individual, firm, corporation, governmental body

or agency, or any other entities (all of the foregoing, collectively being “Persons” and

each being a “Person”) shall take any action, including any collection or enforcement

steps, with respect to the Gross Proceeds and the Gross Proceeds deposited into the

Client Account pursuant to the Asset Marketing Agreement.

14. THIS COURT ORDERS that the Gross Proceeds deposited in the Client Account

by or on behalf of the Agent or Broadloom Vendors pursuant to the Asset Marketing

Agreement shall be and be deemed to be held in trust for the Broadloom Vendors and

the Agent, as the case may be and, for clarity, no Person shall have any claim,

ownership interest or other entitlement in or against such Gross Proceeds including,

without limitation, by reason of any claims, disputes, rights of offset, set off, or claims for

contribution or indemnity that it may have against or relating to the Kraus Group.

DISTRIBUTION TO WELLS FARGO

15. THIS COURT ORDERS that the Monitor be and is hereby authorized and

directed to forthwith distribute the amount of $ to Wells Fargo, in partial repayment of

amounts owing by the Kraus Group to Wells Fargo relating to advances made under the

credit agreement dated August 6, 2013 between Kraus Canada LP, Strudex LP, Kraus

Carpet LP and Kraus USA Inc. and Wells Fargo (“Wells Fargo Distribution”).

16. THIS COURT ORDERS that, notwithstanding:
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(a) the pendency of these proceedings;

(b) any application for a bankruptcy order now or hereafter issued pursuant to

the Bankruptcy and Insolvency Act (Canada) (“BIA”) in respect of the

Kraus Group or any part thereof and any bankruptcy order issued

pursuant to any such applications; and

(c) any assignment in bankruptcy made in respect of the Kraus Group or any

part thereof;

the Wells Fargo Distribution shall be binding on any trustee in bankruptcy that may be

appointed in respect of the Kraus Group and shall not be void or voidable by creditors of

the Kraus Group, nor shall it constitute nor be deemed to be a fraudulent preference,

assignment, fraudulent conveyance, transfer at undervalue, or other reviewable

transaction under the BIA or any other applicable federal or provincial legislation, nor

shall it constitute oppressive or unfairly prejudicial conduct pursuant to any applicable

federal or provincial legislation and shall, upon the receipt thereof by Wells Fargo, be

free of all claims, liens, security interests, charges or encumbrances granted by or

relating to the Kraus Group.

STAY EXTENSION

17. THIS COURT ORDERS that the Stay Period (as defined in paragraph 14 of the

Initial Order) be and it is hereby extended until and including January 9, 2018.

APPROVAL OF MONITOR REPORTS

18. THIS COURT ORDERS that the First Report and the Second Report, and the

activities of the Monitor referred to therein, be and they are hereby approved.
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APPROVAL OF FEES

19. THIS COURT ORDERS that the fees and disbursements of the Monitor and its

counsel, Miller Thomson LLP, as disclosed in the Second Report, be and they are

hereby approved.

GENERAL

20. THIS COURT HEREBY REQUESTS the aid and recognition of any Court,

tribunal, regulatory or administrative bodies have jurisdiction in Canada or in the United

States of America, to give effects to this Order and to assist the Kraus Group, the

Monitor, and their respective agents in carrying out the terms of this Order. All courts,

tribunals, regulatory and administrative bodies are hereby respectfully requested to

make such orders and to provide such assistance to the Kraus Group and to the

Monitor, as an officer of this Court, as may be necessary or desirable to give effect to

this Order, to grant representative status to Kraus Carpet Inc. in any foreign proceeding,

or to assist the Kraus Group and the Monitor and their respective agents in carrying out

the terms of this Order.

____________________________________



SCHEDULE “A”

Partnerships

Kraus Brands LP

Kraus Canada LP

Kraus Carpet LP

Kraus Properties LP

Strudex LP



Schedule “B”

Monitor’s Certificate

Court File No.: CV-18-604759-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C.
1985, C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
KRAUS BRANDS INC., KRAUS CANADA LTD., KRAUS CARPET INC.,

KRAUS PROPERTIES INC., KRAUS USA INC., and STRUDEX INC.

Applicants

MONITOR’S CERTIFICATE

RECITALS

A. Capitalized terms not otherwise defined herein have the meanings

ascribed to them in the asset marketing agreement (“Asset Marketing Agreement”),

dated as of October 2, 2018, between certain of the Applicants (“Broadloom Vendors”)

and Hilco Industrial Acquisitions Canada ULC (“Agent”), in the form attached as Exhibit

B to the Affidavit of Christopher Emmott, sworn October 2, 2018.

B. Pursuant to an Order of the Court dated October 9, 2018, the Court

ordered that all of the Assets shall vest absolutely in the Agent, free and clear of and

from any and all claims and encumbrances, upon the delivery by the Monitor to the

Agent of a certificate certifying that (i) the sale has ended, and (ii) the Gross Proceeds

and all other amounts due and payable to the Broadloom Vendors under the Asset

Marketing Agreement have been paid in full to the Broadloom Vendors.



C. Deloitte Restructuring Inc., in its capacity as Court-appointed Monitor in

the Companies’ Creditors Arrangement Act proceedings of the Kraus Group certifies

that it has been informed by the Agent and the Broadloom Vendors that:

1. The sale has ended; and

2. The Gross Proceeds and all other amounts due and payable to the

Broadloom Vendors under the Asset Marketing Agreement have been

paid in full to the Broadloom Vendors.

DATED as of this __ day of ___, 201__.

DELOITTE RESTRUCTURING INC.,
solely in its capacity as Court-appointed
Monitor of the Kraus Group, and not in its
personal capacity

By:_____________________________
Name:
Title:
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Court File No. CV-18-604759-0OCL

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C.
1985, C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
KRAUS BRANDS INC., KRAUS CANADA LTD., KRAUS CARPET INC., 

KRAUS PROPERTIES INC., KRAUS USA INC., and STRUDEX INC.

Applicants

AFFIDAVIT OF CHRISTOPHER EMMOTT 
(sworn October 2, 2018)

I, Christopher Emmott, of the City of London, in the United Kingdom, MAKE OATH 

AND SAY:

1. I am a Director of Kraus Carpet Inc., one of the applicants herein. I have 

knowledge of the matters hereinafter deposed, which knowledge is either personal to me, 

obtained from a review of the documents referred to herein or, where indicated, based on 

information and belief upon being advised by others, in which case I verily believe such 

information to be true.

2. I swear this affidavit in support of a motion by Kraus Brands Inc., Kraus Canada 

Ltd., Kraus Carpet Inc., Kraus Properties Inc., Kraus USA Inc., and Strudex Inc. 

(collectively, the “Applicants”, with the partnerships listed in Exhibit “A” hereto, 

collectively, the “Kraus Group") for an order (“Distribution Order”):

(a) authorizing and directing Deloitte Restructuring Inc. (“Deloitte”), in its 

capacity as court-appointed monitor of the Kraus Group (“Monitor”), to

LEGAL'46648880.4
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make a distribution to Wells Fargo Capital Finance Corporation Canada 

(“Wells Fargo"), in partial satisfaction of its secured claim against the Kraus 

Group (“Wells Fargo Distribution”);

(b) approving the asset marketing agreement (“Asset Marketing 

Agreement”), dated as of October 2, 2018, between Kraus Canada Ltd., 

Kraus Carpet Inc., Kraus Properties Inc., and Strudex Inc. (collectively, the 

“Broadloom Vendors”) and Hilco Industrial Acquisitions Canada ULC 

(“Agent”) in the form attached as Exhibit “B” hereto and the transactions 

contemplated thereunder;

(c) extending the Stay Period (as defined in paragraph 14 of the Initial Order of 

the Honourable Mr. Justice Penny, dated September 11, 2018 (“Initial 

Order”)), as amended and restated by order dated September 18, 2018, to 

and including January 9, 2019 (“Stay Extension”); and

(d) approving the first report of the Monitor, dated September 17, 2018 (“First 

Report”), and the second report of the Monitor, to be served (“Second 

Report”) and the activities of the Monitor as set out therein.

I. Background

3. The Kraus Group is a Waterloo, Ontario based manufacturer of premium 

residential and commercial broadloom carpet (“Broadloom Business”). It is also a 

distributor across North America of flooring products produced by other manufacturers.

(“TPS Business”).
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4. The Kraus Group's financial decline and insolvency is attributable to a variety of 

factors including relatively significant fixed costs associated with maintaining 

manufacturing facilities in Waterloo, Ontario (“Waterloo Premises”) and a North 

American-wide distribution network. Those fixed costs could not be reduced or 

downsized to correspond with a change in consumer preferences and an overall decline 

in market demand.

5. The Applicants were granted creditor protection and related relief under the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (“CCAA”) on 

September 11,2018. Pursuant to the Initial Order, Deloitte was appointed monitor of the 

Kraus Group in the CCAA proceedings.

6. The Initial Order was amended and restated by the Amended and Restated Initial 

Order of the Honourable Mr. Justice Penny dated September 18, 2018. Attached and 

marked as Exhibit “C” is a copy of the Amended and Restated Initial Order.

7. On September 12, 2018, the United States Bankruptcy Court (District of Delaware) 

(“US Bankruptcy Court”) granted a provisional order recognizing the within CCAA 

proceedings as a foreign main proceeding, and granting a stay of execution against the 

Kraus Group’s assets (“US Provisional Order”). Attached and marked as Exhibit “D” is 

a copy of the US Provisional Order.

8. The US Provisional Order became a final order by order of the US Bankruptcy 

Court, dated October 1, 2018 (“Final Recognition Order”). A copy of the Final 

Recognition Order is attached and marked as Exhibit “E”.
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9. Further details regarding the background of these CCAA proceedings are set out 

in the Affidavit of Christopher Emmott, sworn September 10, 2018 (“First Emmott 

Affidavit”).

II. TPS Transaction

10. On September 18, 2018, the Court granted an order (i) approving an asset 

purchase agreement (“Purchase Agreement”) between Kraus Canada LP, Kraus 

Properties LP and Kraus USA Inc. (collectively, the “Kraus Sellers”) and Q.E.P. Co., Inc. 

and Roberts Company Canada, Ltd. (collectively, the “Purchaser”), (ii) authorizing the 

Kraus Sellers to complete the sale (“TPS Transaction”) of the Purchased Assets (as 

defined in the Purchase Agreement); and (iii) vesting title in and to the Purchased Assets 

to the Purchaser (“Sale Approval and Vesting Order”).

11. On September 11, 2018, Kraus Carpet Inc., in its capacity as the authorized 

foreign representative of the Kraus Group in the CCAA proceedings, filed a motion (“Sale 

Recognition Motion”) for an order recognizing and enforcing the Sale Approval and 

Vesting Order, authorizing the sale of the TPS Business to the Purchaser and granting 

certain other related relief in the US Bankruptcy Court.

12. On October 1, 2018, the US Bankruptcy Court granted an order recognizing the 

Sale Approval and Vesting Order and authorizing the sale of the TPS Business to the 

Purchaser. A copy of the US Bankruptcy Court’s October 1, 2018 order is attached 

hereto and marked as Exhibit “F”.

13. The TPS Transaction is scheduled to close on October 5, 2018.

LEGAL’46648880.4



- 5 -

14. On the closing of the sale of the TPS Business, the Monitor (as escrow agent) will 

receive payment of the purchase price under the Purchase Agreement. The purchase 

price is less than the amounts owing by the Kraus Group to Wells Fargo.

III. Distribution to Wells Fargo

15. As of August 31, 2018, the Kraus Group was indebted to its senior secured 

creditors Wells Fargo and Red Ash Capital Partners II Limited Partnership (“Red Ash”) in 

the aggregate amount of at least $148,170,248.

16. As described in the First Emmott Affidavit, Wells Fargo has a first priority security 

interest in all present and after-acquired real and personal property of the Kraus Group.

17. The Kraus Group is in default of its debt agreement with Wells Fargo. Immediately 

prior to the within CCAA proceedings, the Kraus Group negotiated and entered into a 

forbearance agreement with Wells Fargo (“Forbearance Agreement").

18. Pursuant to the Forbearance Agreement, Wells Fargo agreed to extend certain 

credit accommodations to the Kraus Group provided that, among other things, the Kraus 

Group operate in accordance with certain agreed upon cash flow projections, and that the 

Kraus Group implement the Purchase Agreement and use proceeds from the TPS 

Transaction, in an amount satisfactory to Wells Fargo, to repay the Wells Fargo debt as 

soon as practicable and in any event by October 12, 2018.

19. The Kraus Group is seeking court approval for the Wells Fargo Distribution, which 

represents the net proceeds from the TPS Transaction. The amount of the Wells Fargo 

Distribution will be finalized prior to the hearing of this motion.
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20. I am advised by the Monitor and do verily believe that the Monitor has obtained a 

legal opinion from its independent counsel stating that, subject to the typical qualifications 

and assumptions, Wells Fargo's security with respect to the indebtedness of the Kraus 

Group to Wells Fargo is valid and enforceable.

IV. Approval of Asset Marketing Agreement

21. In the months prior to these CCAA proceedings, the Kraus Group, with the 

assistance of Deloitte Corporate Finance Inc., made extensive efforts to sell the 

Broadloom Business as a going concern. Unfortunately, no going concern or en bloc 

purchaser was secured for the Broadloom Business.

22. The Broadloom Vendors recently retained the Agent to market and sell certain 

assets of the Broadloom Business (“Broadloom Assets") pursuant to the Asset 

Marketing Agreement. Attached hereto and marked as Exhibit “B” is a copy of the Asset 

Marketing Agreement.

23. The Agent has experience conducting liquidations of industrial machinery, 

equipment, and inventory. I am advised by John Sharpe, Managing Director of the Agent, 

and do verily believe that since its founding in 2000, the Agent has sold over $5 billion in 

assets in various industries including construction, steel fabrication, woodworking and 

textiles.

24. The Asset Marketing Agreement contemplates the sale of the Broadloom Assets 

will commence on the date the Asset Market Agreement is approved by the Court 

(assuming court approval is obtained) and conclude no later than March 31,2019, or the 

date on which the Assets are removed from the Waterloo Premises.
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25. The Asset Marketing Agreement provides that the Agent will act as the Broadloom 

Vendors’ exclusive marketing and sale agent for the sale of the Broadloom Assets. To 

sell the Broadloom Assets, the Agent will develop an advertising and marketing plan and 

will use webcast auctions and other sale strategies as agreed to by the Broadloom 

Vendors and the Agent, with the consent of the Monitor.

26. Some of the other key terms of the Asset Management Agreement include:

(a) the sale of the Broadloom Assets will be for cash or other immediately 

available funds to the highest bidder(s) on an “as is, where is” basis and will 

be "final sales”;

(b) the Agent will deposit all gross proceeds from the sale(s) in a separate 

account maintained by the Agent and will remit proceeds to the Broadloom 

Vendors, less any amounts due to the Agent under the Asset Management 

Agreement, within 30 days of the sale of each Broadloom Asset;

(c) the Broadloom Vendors will grant the Agent a license to use the Waterloo 

Premises to perform its obligations under the Asset Marketing Agreement 

without any cost to the Agent;

(d) the Broadloom Vendors will provide employees to stage the Broadloom 

Assets and provide technical assistance and support with the marketing 

and inspection of the Broadloom Assets; and

(e) the Broadloom Vendors will grant the Agent a license to use certain of the 

Kraus Group’s business names and other marks and logos in the Agent’s
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advertising and promotional activities until the end of the Asset Marketing 

Agreement.

27. As consideration for the Agent's services under the Asset Marketing Agreement, 

the Agent will be entitled to a 16% fee (18% for online sales) on proceeds from the sale of 

the Broadloom Assets (“Sales Fee"). The Sales Fee will be in addition to the sale price of 

the Broadloom Assets and will be paid by the purchaser of the assets. The Sales Fee will 

be held by the Agent upon collection of the sale proceeds from any buyer(s).

28. The Broadloom Vendors will reimburse the Agent for any expenses that the Agent 

incurs in connection with the services it performs pursuant to the Asset Marketing 

Agreement.

29. I believe that the proposed sale of the Broadloom Assets under the Asset 

Marketing Agreement is the best way to maximize the value of the Broadloom Assets for 

the benefit of the Kraus Group’s stakeholders.

30. Engaging a professional liquidator to prepare an advertising and marketing plan 

and provide qualified and experienced personnel to supply auction and sale accounting 

and related services on a set timeline will maximize the net recovery on the Broadloom 

Assets.

V. Cash Flow Forecast

31. The Kraus Group has, with the assistance of the Monitor, prepared a forecast of its 

receipts, disbursements and financing requirements for the period October 9, 2018 to 

January 9, 2019 (“Cash Flow Forecast”). I understand that a copy of the Cash Flow 

Forecast will be appended to the Second Report.
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32. The Cash Flow Forecast indicates that the Kraus Group will have sufficient liquidity 

to fund its post-filing obligations and the costs of its CCAA proceedings during the 

extension of the Stay Period.

33. The Cash Flow Forecast has been prepared with the assistance of the Monitor and 

will be accompanied by the prescribed representations in accordance with the CCAA.

VI. Stay Extension

34. The Kraus Group is seeking the Stay Extension to, among other things: (i) provide 

sufficient time to close the TPS Transaction and transition the TPS Business to the 

Purchaser pursuant to the transition services agreement between the parties; (ii) conduct 

a commercially reasonable and court-approved liquidation of the assets of the Broadloom 

Business; (iii) seek an orderly and timely conclusion to these proceedings, with 

consideration being given as to whether any further insolvency proceedings may be 

required or desirable with respect to the Kraus Group; and (iv) to otherwise afford the 

Kraus Group and the Monitor sufficient time to distribute assets to creditors in accordance 

with their legal entitlements and to finalize the administration of these proceedings.

35. It is my believe that the Kraus Group has acted, and continues to act, in good faith 

and with due diligence during these CCAA proceedings including closing the TPS 

Transaction, transitioning the TPS Business to the Purchaser and liquidating the 

Broadloom Assets.

36. Ido not believe that any of the Kraus Group’s creditors will be materially prejudiced 

if the Stay Period is extended as requested.
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37. I understand that the Monitor, Wells Fargo and Red Ash support the requested 

Stay Extension.

38. I swear this affidavit in support of the motion for the Distribution Order and for no 

other or improper purpose.

SWORN BEFORE ME at the City of 
Waterloo, Province of Ontario on the 2nd 
day of October, 2018

(or as may be)
CHRISTOPHER EMMOTT

Kennedy Erin MacDonald, a Commissioner, etc. 
Province of Ontario, while a Student-at-Law.
Expires June 12,2020.
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This is Exhibit “A” referred to in the Affidavit of Christopher
Emmott sworn October 2, 2018

Kennedy Erin MacDonald, a Commissioner, etc.,
Province of Ontario, while a Student-at-Law.
Expires June 12,2020.
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Exhibit “A” – Partnerships

Kraus Brands LP

Kraus Canada LP

Kraus Carpet LP

Kraus Properties LP

Strudex LP



TAB B



This is Exhibit “B" referred to in the Affidavit of Christopher
Emmott sworn October 2, 2018

Commi for Taking Affidavits (or as may be)

Kennedy Erin MacDonald, a Commissioner, etc.
Province of Ontario, while a Student-at-Law.
Expires June 12,2020.



ASSET MARKETING AGREEMENT

This Asset Marketing Agreement (this “Agreement”) is dated as of the day of 
October, 2018, by and between Hilco Industrial Acquisitions Canada ULC (“Hilco”), on the one 
hand, Kraus Canada Ltd., Kraus Carpet Inc., Kraus Properties Inc., and Strudex 
Inc. (collectively, the "Company"), on the other hand.

WHEREAS, Hilco is in the business of marketing and selling assets on behalf of its
clients;

WHEREAS, on September 11, 2018, the Company sought and obtained an order (the 
“Initial Order”) under the Companies' Creditors Arrangement Act (Canada) from the Ontario 
Superior Court of Justice (Commercial List) (the “CCAA Proceeding”). Pursuant to the Initial 
Order, Deloitte Restructuring Inc. has been appointed Monitor (in such capacity, the “Monitor”) 
in the CCAA Proceeding; and

WHEREAS, the Company is the owner and possessor of certain assets and desires to 
engage Hilco, with the consent of the Monitor, as its exclusive agent to sell such assets as more 
fully described herein.

Therefore, in consideration of the covenants contained herein, Hilco and the Company 
(individually, each “Party,” and together, the “Parties”) do hereby agree as follows:

I. Engagement and Agreement to Market Assets

A. The Company hereby engages Hilco as its exclusive marketing and sales agent, 
and Hilco hereby accepts such engagement, with respect to (but not limited to) certain assets 
classes identified in Exhibit A attached hereto and by this reference incorporated herein (the 
“Assets”), which Assets are located at 65 Northfield Dr W, Waterloo, ON N2L 0A8 (the 
“Location”).

B. For purposes of selling the Assets, Hilco shall utilize webcast auctions and such 
other sale strategies as the Parties mutually agree, with the consent of the Monitor.

II. Exclusivity

In order to permit successful marketing and sale of the Assets, the Company giants to 
Hilco the exclusive right to sell the Assets for a period beginning on the date upon which this 
Asset Marketing Agreement is approved by the Ontario Superior Court of Justice (Commercial 
List) (the “Court”) and continuing until the earlier of (a) March 31, 2019 and (b) the date on 
which the Assets are removed from the Location (such period, the “Term”). The Company 
acknowledges that Hilco or its affiliated entities may be engaged to sell or market similar assets 
by other persons or entities, and that any such engagement shall not constitute or be deemed to 
be a violation of this Agreement. All inquiries regarding the Assets made to the Company, its 
representatives or related parties to the Company, shall be redirected to Hilco. For certainty, 
nothing herein shall prevent the Company from retaining specific advisors, with unique 
expertise, to assist the Company and the Agent with the sale of the Assets.

- 1 -
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III. Method of Sale and Certain Covenants

A. In connection with the services to be provided by Hilco hereunder, Hilco will:

(i) develop an advertising and marketing plan for the sale of the Assets;

(ii) implement the advertising and marketing plan as deemed necessary or 
appropriate by Hilco to maximize the net recovery on the Assets;

(iii) prepare for the sale of the Assets, including gathering specifications and 
photographs for pictorial brochures and arranging the Assets in a manner, 
which in Hilco’s judgment would be designed to enhance the net recovery 
on the Assets;

(iv) provide fully qualified and experienced personnel who will prepare for 
and sell the Assets in accordance with the tenns of this Agreement;

(v) provide a complete auction crew to handle computerized accounting 
functions necessary to provide auction buyers with invoices and the 
Company with a complete accounting of all Assets sold at the auction

(vi) oversee the removal of Assets by buyers from the Location;

(vii) sell the Assets for cash or other immediately available funds to the highest 
bidder(s) on an “AS IS,” “WHERE IS” and “all sales are final” basis and 
in accordance with the tenns of this Agreement;

(viii) charge and collect on behalf of Company from all purchasers any purchase 
price together with all applicable taxes in connection therewith;

(ix) deposit all collected Gross Proceeds into a separate account maintained by 
Hilco and remit such proceeds to the Company by transferring them to the 
account described on Exhibit B attached hereto and by this reference 
incorporated herein (the “Client Account”), less any amounts due to Hilco 
hereunder, within thirty (30) days after the sale of each Asset. “Gross 
Proceeds” shall be defined as cumulative collected gross receipts from the 
sale of the Assets, exclusive of sales taxes and buyer’s premiums; and

(x) submit an initial sales report to the Company and the Monitor within 
fourteen (14) days after the sale of the Assets and a final complete sales 
report to the Company and the Monitor within fourteen (14) days after the 
end of the Tenn.

B. In connection with the services to be provided by Hilco hereunder, the Company, 
at the Company’s expense, shall perform the following actions and hereby grants to Hilco the 
following rights and authority:
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(i) The Company shall provide sufficient employees to stage the Assets and 
prepare the Location for the sale, including providing technical assistance 
and support with the marketing and inspection of the Assets, as directed 
by Agent and otherwise assist in granting potential buyers access for 
inspections of the Assets at the Location prior to sale and for the removal 
of the Assets from the Location after the sale.

(ii) The Company hereby grants Hilco a license to use the names “Kraus 
Brands Inc.”, “Kraus Canada Ltd.”, “Kraus Carpet Inc.”, “Kraus 
Properties Inc.”, “Kraus USA Inc.”, and “Strudex Inc.” and similar 
derivations thereof (collectively, the “Kraus Business Names”), and any 
marks and logos related thereto, in all of its advertising and promotional 
activities related to this Agreement. Hilco’s license to use such names, 
marks and logos shall continue until the end of the Term of this 
Agreement.

(iii) The Company hereby grants Hilco a license to allow Hilco to enter and 
use the Location. Specifically, Hilco shall have the right to enter and use 
the Location during the Term solely for the purposes of performing its 
obligations under this Agreement, including (without limitation) taking 
photographs and preparing the marketing material for the Assets, and 
selling and overseeing the removal of the Assets. Hilco shall have quiet 
enjoyment of the Location during its use of the Location with no 
interference from any labor unions or any other third parties. Hilco will 
use the Location as licensee and shall not be obligated to pay any rent, 
taxes, utilities, or other charges therefore. The Company agrees to 
continue to provide and pay for all utilities during the course of Hilco’s 
use. The Company agrees to maintain and bear the cost of any existing 
security persomiel on the Location during the term of this Agreement. 
The Company acknowledges that Hilco is not an insurer of the Company’s 
personal property. Hilco shall have the right to abandon at the Location 
any Asset not sold.

(iv) The parties hereto agree, and the Company hereby expressly 
acknowledges, that Hilco shall not be responsible for the removal or 
disposition of any environmentally hazardous chemicals, pollutants, waste, 
solvents or substances howsoever occurring found at the Location or in the 
Assets or obtaining or maintaining any Environmental Permits. The 
Company shall be responsible for ensuring that the Company possesses and 
is in compliance with all Environmental Permits that are required for the 
operation of the Company’s business. As used in this Agreement, 
"Environmental Laws" means all domestic, federal, state, provincial and 
local statutes, regulations, ordinances, rules, regulations, policies and by
laws, all court orders and decrees and arbitration awards, and the common 
law, which pertain to environmental matters or contamination of any type 
whatsoever; and "Environmental Permits" means licenses, permits,

-3-
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registrations, governmental approvals, agreements and consents which are 
required under or are issued pursuant to Enviromnental Laws. The 
Company hereby agrees to defend, indemnify and hold Hilco harmless 
from any and all claims, losses, damages and liabilities of any kind 
whatsoever which arise from or are in connection with any hazardous 
chemicals, pollutants, waste, solvents or substances howsoever occurring 
found at the Location or in the Assets, Environmental Laws or 
Enviromnental Permits, (v) The Company acknowledges that with 
respect to any export transaction involving any of the Assets sold 
hereunder, and unless the Company and purchaser agree otherwise, the 
Company shall be the Canadian principal party in interest. Accordingly, 
the Company authorizes Hilco to provide the Company's business 
identification number ('BIN') to purchasers, their agents, customs officials 
or similar parties for the purposes of completing a bill of lading, 
commercial invoice, NAFTA Certificate of Origin, Import/Export License 
or customs bond, or any other information or documentation necessary to 
facilitate the respective purchaser’s export of the purchased Assets.

IV. Commission Payable to Hilco; Expense Reimbursement

A. In consideration of its services hereunder, Hilco shall be entitled to charge and 
retain for its own account an industry standard buyer’s premium of sixteen percent (16%) of the 
Gross Proceeds (eighteen percent (18%) for online sales) for Assets that are sold. For purposes 
of clarification, the buyer’s premium is a fee charged in addition to the sale price of the Assets 
and is paid for by the buyer. All buyer’s premiums shall be withheld by Hilco upon collection of 
proceeds from applicable buyer(s).

B. Hilco shall advance and shall be entitled to reimbursement by the Company for all 
Expenses regardless whether or not any Assets are sold, provided that the Expenses shall not 
exceed $60,000 without the prior consent of the Company and the Monitor. “Expenses” mean 
expenses incurred by Hilco in comiection with Hilco’s performance of its services hereunder, 
including, but not limited to, advertising, promotion and sales costs, lodging, travel, labor 
associated with project management oversight, labor and other costs and expenses associated 
with previewing and removing the Assets, and other miscellaneous costs and expenses. The 
Company agrees that all Expenses may be withheld from Gross Proceeds of the sale of any 
Assets.

C. Within ten (10) calendar days after expiration of the Tenn or earlier termination 
of this Agreement, Hilco may provide the Company and the Monitor with a list of third parties 
(each, a “Prospect”) that Hilco has engaged in negotiations with respect to the Assets covered 
hereunder. If Hilco provides a Prospect list and within one hundred and eighty (180) days after 
the expiration of the Tenn of this Agreement or earlier termination (if applicable), the Company 
and one or more Prospects should enter into one or more written agreements to purchase all or 
any portion of the Assets, Hilco shall be entitled to fee(s) calculated in accordance with the terms 
of this Agreement. Each fee shall be paid by the Company to Hilco within five (5) business days 
after applicable closing between the Company and each Prospect.

LEGALM6672998.2
-4-



V. Representations and Covenants of the Company and Hilco

A. The Company represents and warrants to Hilco and covenants that: (i) subject to 
approval in the CCAA Proceeding, if required, the Company has all legal right and authority to 
sell the Assets; (ii) except as may be required in the CCAA Proceeding, the Company has taken 
all necessary actions required to authorize the execution, delivery and performance of this 
Agreement and the related documents contemplated hereby, and no further consent or approval is 
required for the Company to enter into and deliver the Agreement and to perform its obligations 
under the Agreement; (iii) except as may be required in the CCAA Proceeding, no court order, 
decree or by-law of any domestic, federal, provincial, state or local governmental authority or 
regulatory body is in effect that would prevent or impair, or is required for the Company's 
consummation of, the transactions contemplated by this Agreement, and no consent of any third 
party which has not been obtained is required therefore; (iv) the Company has the authority to 
grant the license to Hilco to utilize the Location and to use the Kraus Business Names as well as 
marks and logos related thereto as provided for under this Agreement; (v) Hilco shall have 
access to the Assets and the Location in accordance with this Agreement; (vi) to the best of the 
Company’s knowledge and belief, the Asset representations and descriptions on Exhibit A are 
accurate, true and complete; and (vii) upon sale by Hilco, all Assets shall be free and clear of all 
liens, claims, and encumbrances of any kind whatsoever. The Company further represents and 
warrants to Hilco that any amounts due and payable hereunder shall be free and clear of any 
liens, claims, or encumbrances of any kind whatsoever.

B. Hilco represents and warrants to the Company that (i) Hilco is an unlimited 
liability company duly organized, validly existing and in good standing under the laws of Nova 
Scotia and (ii) Hilco has taken all necessary actions required to authorize the execution, delivery 
and performance of this Agreement and the related documents contemplated hereby, and no 
further consent or approval is required for Hilco to enter into and deliver the Agreement and to 
perfonn its obligations under the Agreement.

VI. Indemnification

A. Hilco understands that the Assets will be sold “AS IS” and “WHERE IS”, and the 
Company does not make any representations or warranties with respect to the Assets except as 
specifically stated in Section V of this Agreement. The Company hereby agrees to indemnify 
and hold Hilco hannless from any and all claims, causes of actions, damages, losses, or liabilities 
(including, without limitation, reasonable attorney’s fees) of any kind arising from or related to 
(i) the Company’s breach of any of its obligations, representations and warranties hereunder, (ii) 
its perfonnance or failure to perform hereunder, or (iii) the Company’s failure to pay any 
personal property taxes or Sales Tax (as defined below) associated with the Assets. The 
Company further agrees to indemnify and hold Hilco hannless from any and all claims, causes of 
actions, damages, losses, or liabilities (including, without limitation, reasonable attorney’s fees) 
of any kind arising from or related to the demonstration and sale of the Assets or any inaccurate 
statements or representations concerning the Assets made by the Company to Hilco.

B. Hilco hereby agrees to indemnify and hold the Company hannless from any and 
all claims, causes of actions, damages, losses, or liabilities (including, without limitation, 
reasonable attorney’s fees) by any buyer or prospective buyer of the Assets based on Hilco’s
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breach of any of its obligations, representations or warranties hereunder or its performance or 
failure to perform hereunder.

VII. Insurance

The Company agrees to procure and maintain, during the Term of this Agreement, fire 
and other perils insurance in appropriate amounts in respect of all Assets until sold and removed 
from the Location.

VIII. Taxes

Hilco shall be responsible for collecting any federal and provincial sales taxes (including 
but not limited to harmonized sales tax, goods and services tax, or retail sales tax) and all other 
taxes, duties, fees or other like charges of any jurisdiction properly payable in connection with 
the sale and transfer of the Assets by Hilco (collectively referred to as the “Sales Tax”), if any. 
Hilco shall forthwith pay to the Company the Sales Tax as collected by Hilco and the Company 
shall be responsible for filing and making the remittance of the Sales Tax. If in the future there 
is any issue in respect of Hilco’s assessment and collection of Sales Tax, Hilco shall be 
responsible for any shortfall in the collection and payment of Sales Tax, together with any 
penalties and interest related thereto, and Hilco shall indemnify the Company in respect thereof.

IX. General Provisions

A. Hilco shall not subcontract the whole of its obligations under this Agreement, but 
shall be permitted to utilize independent contractors and subcontractors for performing various 
obligations, including (without limitation) as part of the auction crew and overseeing the removal 
of the Assets.

B. This Agreement constitutes the entire agreement between the Parties and 
supersedes all prior agreements and understandings, both written and oral, among the Parties 
with respect to the subject matter hereof.

C. Hilco shall be entitled to compensation for services rendered under this 
Agreement and this Agreement shall be binding upon the Company and any successor or 
assignee.

D. The Parties agree, and the Company hereby expressly acknowledges, that Hilco 
has not guaranteed the Company any return from the sale of the Assets.

E. The Company and Hilco shall deal with each other fairly and in good faith so as 
to allow both Parties to perform its duties and earn the benefits of this Agreement.

F. TECHNOLOGY DISCLAIMER: HILCO DOES NOT WARRANT THAT THE 
FUNCTIONS, FEATURES OR CONTENT CONTAINED IN ANY WEBSITE USED IN 
CONNECTION WITH THE SALE OF THE ASSETS, INCLUDING ANY THIRD-PARTY 
SOFTWARE, PRODUCTS OR OTHER MATERIALS USED IN CONNECTION WITH ANY
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SUCH WEBSITE, WILL BE TIMELY, SECURE, UNINTERRUPTED, OR THAT DEFECTS 
WILL BE CORRECTED.

G. The Company recognizes and acknowledges that the services to be provided by 
Hilco pursuant to this Agreement are, in general, transactional in nature, and Hilco will not be 
billing the Company by the hour nor maintaining time records. It is agreed that Hilco is not 
requested or required to maintain such time records and that its compensation will be fixed on 
the percentages set forth herein.

H. Any correspondence or required notice shall be addressed as follows:

If to Hilco: Hilco Industrial Acquisition Canada ULC
c/o Hilco Global 
5 Revere Drive, Suite 206 
Northbrook, Illinois 60062 
Email: rlawlor@hilcoglobal.com 
Attn: Ryan Lawlor

If to the Company: Kraus Canada Ltd.
65 Northfield Drive West, Waterloo 
Ontario N2L 0A8 
44 7780 964 759
Email: chris.emmott@hilcocapital.com 
Attn: Chris Emmott

If to the Monitor: Deloitte Restructuring Inc. in its capacity as Monitor
of the Kraus Group 
33 Yonge Street,
2nd floor - Suite #200 & 201 
Toronto, Ontario 
M5E 1G4 Canada 
Email: paucasey@deloitte.ca 
Attn: Paul Casey

with a copy to:

Miller Thomson LLP
Scotia Plaza
40 King Street West
Suite 5800
P.O. Box 1011
Toronto, Ontario
M5H3S1 Canada
Email: gazeff@millerthomson.com
Attn: Gregory Azeff
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I. This Agreement shall be deemed drafted by the Parties, and there shall be no 
presumption against either Party in the interpretation of this Agreement.

J. By executing or otherwise accepting this Agreement, the Company and Hilco 
acknowledge and represent that they are represented by and have consulted with independent 
legal counsel with respect to the terms and conditions contained herein.

K. The Company shall provide Hilco with:

• all reasonably requested Asset information to the extent in the Company’s
possession;

• titles, if applicable, to all of the Assets; and

• information on prospect interest and evidence of all Asset inquiries, to the
extent that the Company has such information and evidence.

L. This Agreement may be executed in original counterparts, and if executed and 
delivered via facsimile shall be deemed the equivalent of an original.

M. This Agreement creates no third-party beneficiaries.

N. This Agreement and any dispute arising from or in relation to this Agreement are 
governed by, and interpreted and enforced in accordance with, the laws of the Province of 
Ontario and the laws of Canada applicable in that Province. Each Party irrevocably and 
unconditionally attorns to the exclusive jurisdiction of the courts of the Province of Ontario.

O. Hilco recognizes that it may come into possession of information relating to the 
business of the Company that is not available to the general public or that reasonably or logically 
may be considered to be confidential or proprietary (“Confidential Information”). Hilco shall 
hold confidential and not use (except as necessary to perform its obligations under this 
Agreement) or disclose, and shall cause its employee, agents, directors, and other representatives 
to hold confidential all Confidential Information. Upon the Company’s request, all such 
information shall be returned to the Company in any physical medium. Confidential Information 
shall not include information that is or becomes publicly available through no wrongful act of the 
Hilco, is furnished to others by the Company without similar restrictions on their right to use or 
disclose, is known by Hilco without any proprietary restrictions at the time of receipt of such 
information from the Company or becomes rightfully known to Hilco without proprietary 
restrictions from a source other than the Company or is independently developed by Hilco by 
persons who did not have access, directly or indirectly, to the Confidential Information.

X. Miscellaneous

This Agreement may not be transferred or assigned without the express written consent 
of the other Parties, provided that Hilco shall be permitted to joint venture with certain third 
parties. This Agreement does not create, and shall not be construed as creating, any rights 
enforceable by any person not a Party to this Agreement. The Parties hereto are acting as
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independent contractors and nothing contained herein shall be deemed to create any other type of 
partnership, joint venturer or other relationship. This Agreement may not be modified or 
amended except by an instrument in writing executed by an authorized representative of each 
party to this Agreement. If any part or subpart of this agreement is found or held to be invalid, 
that invalidity shall not affect the enforceability and binding nature of any other part of this 
agreement. No Party shall be considered in default hereunder to the extent that performance by 
such Party is prevented or delayed by any cause, existing or future, which is beyond the 
reasonable control of such Party. The Parties do hereby agree that this Agreement and related 
documents be drawn up in the English language only. Les Parties aux presentes ont convenu que 
cette convention et les documents s'y rattachant soient rediges en langue anglaise seulement.

* * *
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IN WITNESS WHEREOF, the Parties hereto have duly executed this Agreement as of 

the date written below. 

 
  

 

HILCO INDUSTRIAL ACQUISITION CANADA ULC 

 

 

 

__________________________ 

     By: Ryan Lawlor 

     Title: VP & AGC, Managing Member 

     Date: __________________________ 

 

 

 

 
KRAUS CANADA LTD., KRAUS CARPET INC., KRAUS 

PROPERTIES INC. AND STRUDEX INC. 

 

 

__________________________ 

     By: Chris Emmott 

     Title: Director 

     Date: __________________________ 

10/2/18



IN WITNESS WHEREOF, the Parties hereto have duly executed this Agreement as of 
the date written below.

HILCO INDUSTRIAL ACQUISITION CANADA ULC

By: Ryan Lawlor
Title: VP & AGC, Managing Member 
Date:

KRAUS CANADA LTD., KRAUS CARPET INC., KRAUS 
PROPERTIES INC. AND STRUDEX INC.

By: Chris Emmott
Title: Director
Date: 2 ( ' O ( (£ •
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EXHIBIT A

ASSETS CATEGORIES

1. All of the Companies’ assets related to the manufacture of broadloom carpet.
2. All of the Companies’ assets related to the preparation and processing of synthetic yard.
3. All of the Companies’ assets related to the manufacture of synthetic yam.
4. All of the Companies’ common services and infrastructure assets, including but not

limited to mobile equipment, which are used at any stage of the manufacture or 
distribution of broadloom.

5. All of the Companies’ office equipment, fixtures, fittings and office furniture.
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EXHIBIT B

CLIENT ACCOUNT INFORMATION
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TAB C



This is Exhibit “C” referred to in the Affidavit of Christopher
Emmott sworn October 2, 2018

Kennedy Erin MacDonald, a Commissioner, etc.,
Province of Ontario, while a Student-at-Law.
Expires June 12,2020.









































TAB D



This is Exhibit “D" referred to in the Affidavit of Christopher
Emmott sworn October 2, 2018

Kennedy Erin MacDonald, a Commissioner, etc.,
Province of Ontario, while a Student-at-Law.
Expires June 12,2020.
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This is Exhibit “E” referred to in the Affidavit of Christopher
Emmott sworn October 2, 2018

Commi r for Taking Affidavits (or as may be)

Kennedy Erin MacDonald, a Commissioner, etc.,
Province of Ontario, while a Student-at-Law.
Expires June 12,2020.
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This is Exhibit "F” referred to in the Affidavit of Christopher
Emmott sworn October 2, 2018

mg Affidavits (or as may be)

Kennedy Erin MacDonald, a Commissioner, etc.,
Province of Ontario, while a Student-at-Law.
Expires June 12,2020.
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(to be filed)
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