
Court File No. CV-20-00649558-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36 (the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD.  
(the “Applicant”) 

 

MOTION RECORD 
(Extension of Stay Period) 

(returnable December 4, 2023) 
 
 
DATE: November 17, 2023 GOLDMAN SLOAN NASH & HABER LLP 

Barristers and Solicitors  
Suite 1600, 480 University Avenue 
Toronto, Ontario, M5G 1V2  
Fax: 416-597-3370  
 
Mario Forte (LSO #27293F) 
Tel:  416-597-6477 
Email: forte@gsnh.com   
 
Lawyers for the Applicant, Express Gold Refining 
Ltd. 

 



 

 

INDEX  

 

 



Court File No. CV-20-00649558-00CL 

ONTARIO  
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36 (the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD.  
(the “Applicant”) 

 
INDEX 

 
 

Tab No. Description Page 

1.  Notice of Motion (returnable December 4, 2023)  1 

2.  Affidavit of Atef Salama (sworn November 17, 2023)  9 

 Exhibit “A” – Second Amended and Restated Initial Order 
(dated October 27, 2021) 

15 

 Exhibit “B” – Letter to Registrar of Tax Court (dated November 
1, 2023) requesting case management conference  

31 

3.  Draft Order 38 

 
 



TAB  1 

1



Court File No. CV-20-00649558-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36 (the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD.  
(the “Applicant”) 

NOTICE OF MOTION 
(extension of stay period) 

(returnable December 4, 2023) 

The Applicant will make a motion to Mr. Justice Cavanagh of the Commercial List at 

330 University Avenue, Toronto, on Monday, December 4, 2023, at 10:00 a.m. or as soon 

thereafter as the motion can be heard, via Zoom teleconference the details for which will be made 

available by the courthouse prior to the hearing on the Caselines portal set up for this matter. 

PROPOSED METHOD OF HEARING: orally. 

THE MOTION IS FOR: an order, substantially in the form of the suggested draft in the 

motion record: 

a. To the extent necessary, abridging the time for the service on this motion and

validating the return of this motion for December 4, 2023 and dispensing with

further service thereof;

b. extending the “Stay Period” as defined in the second amended and restated initial

order made on October 27, 2020 to and including March 4, 2024 (3 months).
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THE GROUND FOR THE MOTION ARE: 

2. Capitalized terms are defined in the affidavit of Atef Salama sworn November 17, 2023 

(the “Salama November 2023 Affidavit”). 

3. Since the last extension made on September 12, 2023, EGR has notably: 

a. supported and worked toward maintaining the timetable established by order from 

the Tax Court setting out a timetable for the Tax Litigation; 

b. continued operating its business in accordance with the court’s orders and the 

Protocol; and 

c. continued to prosecute the Tax Litigation with a view to timeliness and cost-

efficiency. 

4. EGR will be able to support its operations, the Tax Litigation, the herein proceeding and 

the Protocol for the duration of the extension sought. 

5. The Applicant has acted, is acting and will continue to act in good faith and with due 

diligence, and the sought extension is appropriate, as more fully appears from the Salama 

November 2023 Affidavit. 

6. CCAA s. 11, 11.02, 11.03, 11.09, and 18.6. 

7. Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rules 2.03 and 3.02. 

8. Such other and further grounds as counsel may advise and the court permit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

application: 

a. the Salama November 2023 Affidavit,

b. the Seventeenth Report of the Monitor, Deloitte Restructuring Inc. to be filed

separately, and

c. such further and other evidence as counsel may advise and the court may permit.

November 17, 2023 GOLDMAN SLOAN NASH & HABER LLP 
480 University Avenue, Suite 1600 
Toronto, Ontario M5G 1V2 
Fax: 416-597-6477 

Mario Forte (LSO #27293F) 
Tel: 416-597-6477 
Email: forte@gsnh.com 

Lawyers for the Applicant, Express Gold Refining Ltd. 

TO: THE SERVICE LIST 

4



Court File No.: CV-20-00649558-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
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ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
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SERVICE LIST 

GOLDMAN SLOAN NASH & HABER LLP 
480 University Avenue, Suite 1600 
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Lawyers for the Monitor, Deloitte Restructuring 
Inc. 
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DELOITTE RESTRUCTURING LLP 
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Phil Reynolds 
Tel:  647.620.2996 
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On Court File No. CV-20-00649558-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
(the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 
(“EGR”) 

AFFIDAVIT OF ATEF SALAMA 
(sworn November __, 2023) 

I, Atef Salama, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am EGR’s Vice-President and have been since 2001. As such I have personal

knowledge of the facts and matters deposed in this affidavit save where the same are stated to be 

based upon information or belief, and where so stated I verily believe the same to be true. 

2. I make this affidavit in support of EGR’s motion for an extension of these CCAA

proceedings and the October 27, 2020 second amended and restated initial order (the “SARIO”), 

of which I attach a copy as Exhibit “A”, to March 4, 2024 (3 months). 

3. The current extension expires on December 12, 2023.

I. INITIAL AND CONTINUED NEED FOR CCAA PROTECTION

4. EGR is in the precious metal (predominantly, gold) refining and trading business and has

been so engaged since 1994. 

17
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5. EGR’s resort to relief under the CCAA was necessary due to (i) the Canada Revenue

Agency (“CRA”)’s refusal to pay EGR’s net tax refunds, including input tax credits under the 

Excise Tax Act, since August 2018, and (ii) reassessments in excess of $189,000,000 issued to 

EGR on July 28, 2020 for the period from June 1, 2016 to October 31, 2018 (the “2020 

Reassessments”).  

6. The 2020 Reassessments are being challenged by EGR (the “Tax Litigation”) in the Tax

Court of Canada (“Tax Court”). However, they are enforceable notwithstanding contestation,1 

and on or around October 8, 2020, CRA announced it would commence enforcement measures 

on October 15, 2020.  

7. This is not an operational restructuring. But for CRA’s refusal to pay EGR’s net tax

refunds and the 2020 Reassessments, EGR would be solvent and its business would be 

profitable. An application under the CCAA was necessary to create a status quo and allow EGR 

to obtain, as a first milestone of a restructuring, a decision on the merits in the Tax Litigation. 

8. The SARIO provides that a stay of proceedings applies but the Tax Litigation may

continue.2 

II. TAX LITIGATION STATUS

9. On November 1, 2023 tax counsel for EGR wrote to the registrar of the Tax Court

requesting a case management conference with a view to streamlining the hearing for which a 

trial date has yet to be set. I understand that the registrar’s response was favourable in that they 

would seek to convene such a conference, however at the time of the swearing of this affidavit 

no further correspondence has been received from the Tax Court. Attached hereto as Exhibit 

1 I am referred to the Excise Tax Act, s. 315. 
2 I am referred to paragraph 10 of the SARIO. 
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“B” is a true copy of Tax Counsel’s letter to the Tax Court registrar requesting a case 

management conference.  

10. As set out in my affidavit sworn September 6, 2023, filed in support of EGR’s motion to 

request for a further three-month extension of these CCAA proceedings EGR has been a 

consistent advocate for the exploration and utilization of appropriate means for the parties to 

streamline the Tax Litigation process, with the objectives of avoiding delays, and redundant and 

unnecessary process, which is expensive, time consuming and unproductive. EGR supports the 

Monitor’s motion for the appointment of a mediator in furtherance of these objectives.  

III. OTHER MATTERS   

11. As outlined in my previous four affidavits sworn December 6, 2022, March 9, 2023, June 

9, 2023, and September 6, 2023, respectively, I described a situation where proceedings were 

commenced against EGR in violation of the stay of proceedings connected to EGR through 

several transactions conducted by persons who are alleged to have committed mortgage fraud 

against the party and had obtained various relief against EGR. This relief was expunged against 

EGR, and EGR has engaged in discussions alongside the Monitor to settle the terms of an order 

providing disclosure of all information EGR has with respect to those impugned transactions 

which occurred between July 20 and August 24, 2020. The matter remains in the hands of the 

Monitor who is communicating with the party on a form of order to address information requests 

concerning the impugned transactions and the parties to those transactions. At the time of the 

swearing of this affidavit, there is no resolution of this element of the proceedings, through no 

fault of EGR who remains engaged and has put forward useful and productive suggestions and 

drafts to settle the matter months ago.  

12
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IV. OPERATIONS

12. Throughout these CCAA proceedings and as mentioned at every extension hearing, EGR

has continued to operate its business in accordance with the Protocol as currently drafted. As 

noted above, this is not an operational restructuring. There are no material changes or 

developments. EGR’s day-to-day, and it is operating in the normal course. There is a financial 

reality that the Tax Litigation is expensive and such expenses will need to be addressed by EGR. 

EGR and its counsel have been working together to achieve such efficiencies and 

accommodations as may be required to ensure that EGR is able to meet its obligations in the 

ordinary course over the currency of the litigation process.  

13. I understand that the details and figures regarding EGR’s business since the latest

Monitor’s report will be set out in the Monitor’s seventeenth report (the “Seventeenth Report”), 

to be filed and served separately.  

14. With accommodations, I believe EGR will be able to support its operations, the Tax

Litigation, the herein proceeding and the Protocol for the duration of the extension sought, as I 

understand will more fully appear from the Seventeenth Report. 

V.  NEED FOR CONTINUED CCAA RELIEF

15. The extension of the stay provisions is necessary considering that the $189 million

2020 Reassessments are otherwise enforceable notwithstanding contestation. The continuation of 

the stay is intended to maintain the status quo so that EGR may obtain, as a first milestone of its 

restructuring, a decision on the merits of its case in the Tax Litigation. 

13
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16. The SARIO provides that the Protocol terminates automatically upon termination of these

CCAA proceedings, and so EGR requests the continuation of these proceedings to allow the 

Protocol to remain within this court’s jurisdiction to enforce, as the case may be. 

17. With the above in place, EGR has and will continue to act with due diligence and in good

faith with respect to the Tax Litigation, its business and operations, and its relationship with 

CRA more generally. 

SWORN BEFORE ME via video conference at 
the City of Toronto, in the Province of Ontario, 
this ___ day of November, 2023 in accordance 
with O. Reg. 431/20, Administering Oath or 
Declaration Remotely 

Commissioner for taking affidavits 
(present at Toronto at the time of swearing) 

ATEF SALAMA 
(present at Toronto at the time of 

swearing) 

17
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This is Exhibit “A” to the affidavit of  
Atef Salama sworn before me via Zoom 

this ___ day of November, 2023,  
in accordance with O. Reg. 431/20, 
Administering Oath or Declaration 

Remotely 

A Commissioner, etc. 
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This is Exhibit “B” to the affidavit of  
Atef Salama sworn before me via Zoom 

this ___ day of November, 2023,  
in accordance with O. Reg. 431/20, 
Administering Oath or Declaration 

Remotely 

A Commissioner, etc. 

17
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11/1/23, 4:52 PM Tax Court of Canada - Electronic Filing

https://apps.tcc-cci.gc.ca/appeals/do/doc/confirmUpload 1/2

    Fr

Tax Court of Canada Cour canadienne de l'impôt

Home  File a Document  File Documents

Con�rmation
Thank you for using the Tax Court of Canada's Online Filing System.

An electronic copy of your document(s) has(have) been received at the Tax Court of Canada.

Your Reference Number is: WEB862835

Session Details
Submitted on: November 1, 2023 4:51:30 EDT PM

Company's Name (if appellant): Express Gold Re�ning Ltd.

Appeal Number: 2020-1214(GST)G

Type of Document Document Name

Case management Conference - Request for a Express Gold Re�ning Ltd. - Court File #2020-1214(GST)G.pdf

Please save or print this page for your records.

Your comments are important to us. Please give us some feedback on the use of our Online Filing System.

Close Session
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Court File No. CV-20-00649558-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST  

THE HONOURABLE MR. 

JUSTICE CAVANAGH  

) 

) 

) 

MONDAY, THE 4th  

DAY OF DECEMBER, 2023 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
(the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 
(the “Applicant”) 

 
ORDER 

(extension of stay period) 
 

THIS MOTION by the Applicant pursuant to the CCAA was heard before me on 

December 4, 2023 at 330 University Avenue, Toronto, by videoconference. 

ON READING the materials filed including the affidavit of Atef Salama sworn 

November 17, 2023, and the exhibits thereto, and on reading the seventeenth report 

(the “Seventeenth Report”) of Deloitte Restructuring Inc. in its capacity as 

court-appointed monitor (in such capacity, the “Monitor”) filed, and on hearing the 

submissions of counsel for the Applicant, the Monitor, Canada Revenue Agency and such 

other counsel as were present as may be indicated on the counsel slip, no one else 

appearing despite being served as appears from the affidavit of service, filed: 

39



  

1. THIS COURT ORDERS that the time for service of the motion record in respect 

of this motion and the Seventeenth Report is hereby abridged and validated so that the 

motion is properly returnable today, and that further service thereof is hereby dispensed 

with. 

2. THIS COURT ORDERS that the “Stay Period” as defined in the second amended 

and restated initial order made by this court on October 27, 2020 in this proceeding is 

hereby extended to and including March 4 2024.  

3. This order is effective as of its date at 12:01 am.  
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