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Court File No. CV-19-615862-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

COMMERCIAL LIST 

 

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF JTI-MACDONALD CORP. 

Applicant 

NOTICE OF MOTION 
 (Returnable on February 3, 2021) 

 

JTI-McDonald Corp. (the “Applicant”) will make a motion to the Honourable 

Mr. Justice McEwan on Wednesday, February 3, 2021, at 2:00 p.m., or as soon after that time as 

the motion can be heard, by judicial video conference via Zoom at Toronto, Ontario.  Please 

refer to the conference details attached as Schedule “A” hereto in order to attend the motion and 

advise if you intend to join the motion by emailing Leanne Williams at lwilliams@tgf.ca. 

PROPOSED METHOD OF HEARING: This motion is to be heard orally by video 

conference. 

THE MOTION IS FOR:  

1. An Order, substantially in the form attached at Tab 3 of this Motion Record, inter alia: 

(a) amending and replacing paragraph 3 of the order of Justice McEwan dated 

May 14, 2019 in this proceeding (the “Lift Stay Order”) as follows: 

mailto:lwilliams@tgf.ca
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3.   THIS COURT ORDERS that the stay of proceedings 

provided for in the Amended and Restated Initial Order dated 

March 8, 2019 (the “Stay of Proceedings”) be and is hereby lifted 

to permit the action in Court File No. CV-16-559813 (the “Swann 

Action”) to continue in the ordinary course and directs that any 

recovery in respect of the Swann Action as against the Applicant 

only be and is hereby limited to the recovery of proceeds from 

available and collectible insurance. 

(b) authorizing that the Stay of Proceedings be lifted to permit the commencement of 

an action by Allianz Global Corporate & Specialty, pursuant to its right of 

subrogation under a policy of insurance with the Applicant, against Groupe 

Robert Inc. for the recovery of damages resulting from the theft of the Applicant’s 

product that was in the possession of Groupe; and 

(c) such further and other relief as this Court deems just. 

THE GROUNDS FOR THE MOTION ARE:  

A.  Overview 

1. All capitalized terms not herein defined shall have the meanings set out in the Affidavit 

of William E. Aziz dated January 26, 2021 (the “Aziz Affidavit”); 

2. Pursuant to the terms of the Initial Order, no proceeding or enforcement process in any 

court or tribunal may be commenced, continued or take place by or against the Applicant, 

except with leave of the Court; 
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B. Swann Action 

3. Prior to the Initial Order, an action was commenced against the Applicant, one of its 

employees, Midfield and an employee of Midfield seeking damages as a result of a 

personal injury which is alleged to have occurred during an incentive trip arranged by 

Midfield on behalf of the Applicant; 

4. Pursuant to the terms of the Lift Stay Order, the Stay of Proceedings was partially lifted 

to permit the continuation of the Swann Action in the ordinary course and limiting the 

recovery to the proceeds of Midfield’s insurance; 

5. The Swann Plaintiff is seeking to amend the claim to increase the amount claimed to an 

amount in excess of Midfield’s insurance relating to the incident.  As the Applicant’s 

insurance would be required to respond to any increased claim amount and the fact that 

the Lift Stay Order erroneously limited recovery to Midfield’s insurance, a further order 

is required to allow a potential recovery to the proceeds of the Applicant’s insurance 

policy and to allow recovery against Midfield; 

6. As a condition to the relief proposed, the Swann Plaintiff has agreed to the dismissal of 

the Swann Action against Christopher Chaulk and Carlos Sousa; 

7. As the Swann Plaintiff’s claim will be limited to recovery of available insurance, there 

will be no material economic impact on the Applicant or its stakeholders.  The Monitor 

consents to the relief sought in respect of the Swann Action; 
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C.  Allianz Action  

8. The Applicant recovered under a policy of insurance with Allianz as a result of a theft of 

its product that was in the possession of Groupe.  Allianz, pursuant to its right of 

subrogation, wishes to commence an action against Groupe in JTIM’s name for the 

recovery of its damages resulting from the theft; 

9. Allianz has requested that the Stay of Proceedings be lifted to permit it to commence and 

continue the proposed proceeding in the ordinary course in the name of the Applicant.  

As there is no economic impact on the Applicant or its stakeholders, the Applicant 

requests and the Monitor consents to the relief sought in respect of the Allianz Action; 

and 

10. The Applicant also relies on: 

(a) the provisions of the CCAA and the statutory, inherent and equitable jurisdiction 

of this Court; and 

(b) such further and other grounds as counsel may advise and this Court may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of this 

application: 

1. the Aziz Affidavit; and 

2. such further and other evidence as counsel may advise and this Court may permit.  



- 5 - 

 

January 26, 2021  Thornton Grout Finnigan LLP 
100 Wellington Street West 
Suite 3200 
TD West Tower, Toronto-Dominion Centre 
Toronto, ON   M5K 1K7 
 
Robert I. Thornton (LSO# 24266B) 
Email: rthornton@tgf.ca   
 
Leanne M. Williams (LSO# 41877E) 
Email: lwilliams@tgf.ca  
 
Rebecca L. Kennedy (LSO# 61146S) 
Email: rkennedy@tgf.ca   
  
Tel: 416-304-1616 
Fax: 416-304-1313 
 
Lawyers for the Applicant 
 

 
TO:   THE ATTACHED COMMON SERVICE LIST 
 
AND TO: THE ADDITIONAL PARTIES LISTED ON SCHEDULE “B” HERETO 
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Schedule “A” 
Conference Details to Join Motion via Zoom 

 
 
Join Zoom Meeting:  
 
https://tgf-ca.zoom.us/j/85769187373?pwd=RXIyT0pKOWV6VFJQbHRGSFRTL2xYdz09  
 
Meeting ID: 857 6918 7373 
Passcode: 402288 
 
Participant one tap mobile 
+16473744685,,85769187373#,# Canada (Toronto) 
 
Dial by your location 
        +1 587 328 1099 Canada (Calgary) 
        +1 613 209 3054 Canada (Ottawa) 
        +1 647 374 4685 Canada (Toronto) 
        +1 778 907 2071 Canada (Vancouver) 
        +1 204 272 7920 Canada (Winnipeg) 
        +1 438 809 7799 Canada (Montreal)  
        +1 786 635 1003 US (Miami) 
        +1 206 337 9723 US (Seattle) 
        +1 213 338 8477 US (Los Angeles) 
        +1 267 831 0333 US (Philadelphia) 
        +1 312 626 6799 US (Chicago) 
        +1 646 518 9805 US (New York) 
 
Meeting ID: 857 6918 7373 
 
Find your local number: https://tgf-ca.zoom.us/u/kdLI6CKcam 

https://tgf-ca.zoom.us/j/85769187373?pwd=RXIyT0pKOWV6VFJQbHRGSFRTL2xYdz09
https://tgf-ca.zoom.us/u/kdLI6CKcam


Schedule “B” 

ADDITIONAL PARTIES TO BE SERVED 

 

AND TO: FERNANDES HEARN LLP 

Barristers & Solicitors 

155 University Ave. Suite 700 

Toronto ON, M5H 3B7 

 

Janice C. Pereira 

Email: janice@fhllp.ca  

DL: (416) 203-9818 

GL: (416) 203-9500  

Fax:  (416) 203-9444    

 

Lawyers for Allianz Global Corporate & Specialty  

 

AND TO: GROUPE ROBERT INC. 

20 boul. Marie-Victorin 

Boucherville, QC J4B 1V5 

 

Jean-Francois Chauvin  

Claims Manager 

Email: jeanfrancois.chauvin@robert.ca  

 

Me Martin Longpré 

Tel:  (514) 521-1416, ext. 1836 

Email: martin.longpre@robert.ca 

 

Chantal Proulx 

Email: chantal.proulx@robert.ca  

 

Defendant in the proposed Allianz Action 

 

mailto:janice@fhllp.ca
mailto:jeanfrancois.chauvin@robert.ca
mailto:martin.longpre@robert.ca
mailto:chantal.proulx@robert.ca
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AND TO: RACHLIN & WOLFSON LLP 

390 Bay Street, Suite 1500 

Toronto, ON  M5H 2Y2 

 

Alan L. Rachlin 

Tel: (416) 367-0202 Ext. 232 

Fax: (416) 367-1820 

Email:  arachlin@rachlinlaw.com  

 

Jozsef Horvath  
Email: horvath@rachlinlaw.com  

 

Lawyers for the Plaintiffs (Eric Swann and Marissa Swann) in Swann Action 
bearing Court File No. CV-16-559813 

 

AND TO: DUTTON BROCK LLP 

1700-438 University Avenue  

Toronto, ON  M5G 2L9                                            

 

Paul Tushinski  

Email: ptushinski@duttonbrock.com  

Tel: (416) 593-4411 

Fax:  (416) 593-5922 

 

Lawyers for Chubb Insurance 

  

AND TO: BROWN & BURNES 

390 Bay Street, Suite 1400 

Toronto, ON  M5H 2Y2 

 

Dena Oberman 

DL:  (416) 366-7288 

Fax:      (416) 363-9602 

Email:  doberman@brownburnes.com  

 

Lawyers for Midfield Interactive Corporation 

  

 

  

mailto:arachlin@rachlinlaw.com
mailto:horvath@rachlinlaw.com
mailto:ptushinski@duttonbrock.com
mailto:doberman@brownburnes.com
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ADDITIONAL EMAIL SERVICE LIST 
 

janice@fhllp.ca; jeanfrancois.chauvin@robert.ca; martin.longpre@robert.ca; 
chantal.proulx@robert.ca; arachlin@rachlinlaw.com; horvath@rachlinlaw.com; 
ptushinski@duttonbrock.com; doberman@brownburnes.com 

 

mailto:janice@fhllp.ca
mailto:jeanfrancois.chauvin@robert.ca
mailto:martin.longpre@robert.ca
mailto:chantal.proulx@robert.ca
mailto:arachlin@rachlinlaw.com
mailto:horvath@rachlinlaw.com
mailto:ptushinski@duttonbrock.com
mailto:doberman@brownburnes.com
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Rachel A. Bengino 

Tel: 416-304-1153 
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Mitchell W. Grossell 
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Email: mgrossell@tgf.ca  
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Email:  jfinnigan@tgf.ca 
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AND TO: DELOITTE RESTRUCTURING INC. 

Bay Adelaide East 

8 Adelaide Street West 

Suite 200 

Toronto, ON  M5H 0A9 

Fax: 416-601-6690 

Paul Casey 

Tel:  416-775-7172 

Email: paucasey@deloitte.ca 

Warren Leung 

Tel: 416-874-4461 

Email: waleung@deloitte.ca 

Jean-Francois Nadon 

Tel: 514-390-0059 

Email: jnadon@deloitte.ca 

Phil Reynolds 

Tel:  416-956-9200 

Email:  philreynolds@deloitte.ca 

The Monitor of JTI-Macdonald Corp. 

AND TO: BLAKE, CASSELS & GRAYDON LLP 

199 Bay Street 

Suite 4000, Commerce Court West 

Toronto, ON  M5L 1A9 
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Email: nancy.thompson@blakes.com 

Lawyers for Deloitte Restructuring Inc., 

in its capacity as Monitor of JTI-Macdonald Corp. 

AND TO: MILLER THOMSON LLP 

Scotia Plaza 

40 King Street West, Suite 5800 

Toronto, ON  M5H 3S1 

Craig A. Mills 

Tel: 416-595-8596 

Email: cmills@millerthomson.com 

Lawyers for North Atlantic Operating Company, Inc. 

AND TO: MILLER THOMSON LLP 

1000, rue De La Gauchetière Ouest, bureau 3700 

Montreal, QC  H3B 4W5 

Hubert Sibre 

Tel: 514-879-4088 

Email: hsibre@millerthomson.com 

Lawyers for AIG Insurance Canada  
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AND TO: BLUETREE ADVISORS INC. 

First Canada Place 

100 King Street West 

Suite 5600 

Toronto, ON  M5X 1C9 

William E. Aziz 

Tel: 416-640-7122 

Email: baziz@bluetreeadvisors.com 

Chief Restructuring Officer of JTI-Macdonald Corp. 

AND TO: STIKEMAN ELLIOTT LLP 

Commerce Court West 

199 Bay Street, Suite 5300 

Toronto, ON  M5L 1B9 

Fax: 416-947-0866 

David R. Byers 

Tel: 416-869-5697 

Email:  dbyers@stikeman.com 

Maria Konyukhova 

Tel: 416-869-5230 

Email: mkonyukhova@stikeman.com 

Lesley Mercer 

Tel: 416-869-6859 

Email: lmercer@stikeman.com  

Sanja Sopic 

Tel: 416-869-6825 

Email: ssopic@stikeman.com 

Lawyers for British American Tobacco p.l.c., B.A.T. Industries p.l.c. 

and British American Tobacco (Investments) Limited 

AND TO: OSLER, HOSKIN & HARCOURT LLP 

100 King Street West 

1 First Canadian Place 

Suite 6200, P.O. Box 50 

Toronto, ON  M5X 1B8 

Fax: 416-862-6666 

Deborah Glendinning 

Tel: 416-862-4714 

Email: dglendinning@osler.com  
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Marc Wasserman  

Tel: 416-862-4908 

Email: mwasserman@osler.com 

John A. MacDonald  

Tel: 416-862-5672 

Email: jmacdonald@osler.com 

Michael De Lellis  

Tel: 416-862-5997 

Email: mdelellis@osler.com 

Craig Lockwood 

Tel: 416-862-5988 

Email: clockwood@osler.com 

Lawyers for Imperial Tobacco Canada Limited and 

Imperial Tobacco Company Limited 

AND TO: DAVIES WARD PHILLIPS & VINEBERG LLP 

155 Wellington Street West 

Toronto, ON  M5V 3J7 

Jay Swartz 

Tel: 416-863-5520 

Email: jswartz@dwpv.com 

Robin Schwill 

Tel: 416-863-5502 

Email: rschwill@dwpv.com 

Natasha MacParland 

Tel: 416-863-5567 

Email: nmacparland@dwpv.com 

Lawyers for FTI Consulting Canada Inc., in its capacity as Monitor of Imperial 

Tobacco Canada Limited and Imperial Tobacco Company Limited 

AND TO: FTI CONSULTING CANADA INC. 

79 Wellington Street West 

Suite 2010, P.O. Box 104 

Toronto, ON  M4K 1G8 

Fax: 416-649-8101 

Greg Watson 

Tel: 416-649-8077 

Email: greg.watson@fticonsulting.com 
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Paul Steep 
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Email: psteep@mccarthy.ca 

Trevor Courtis 

Tel: 416-601-7643 

Email: tcourtis@mccarthy.ca 

Deborah Templer 

Tel: 416-601-8421 

Email: dtempler@mccarthy.ca 

Lawyers for Rothmans, Benson & Hedges, Inc. 
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AND TO: BCF LLP 

1100, René-Lévesque Blvd., Suite 2500 

Montreal, QC  H3B 5C9 

Me Bertrand Giroux 

Tel: 514-397-6935 

Email: bertrand.giroux@bcf.ca 

Me Mireille Fontaine 

Tel: 514-397-4561 

Email: mireille.fontaine@bcf.ca 

Lawyers for the Top Tube Company 

AND TO: TORYS LLP 

79 Wellington St. West, Suite 3000 

Box 270, TD Centre 

Toronto, ON  M5K 1N2 

Fax: 416-865-7380 

Scott Bomhof 

Tel: 416-865-7370 

Email: sbomhof@torys.com  

Adam Slavens 

Tel:  416-865-7333 

Email: aslavens@torys.com 

Lawyers for JT Canada LLC Inc. and PricewaterhouseCoopers Inc., 

in its capacity as receiver of JTI-Macdonald TM Corp. 

AND TO: PRICEWATERHOUSECOOPERS 

PwC Tower 

18 York St., Suite 2600 

Toronto, ON  M5J 0B2 

Fax: 416-814-3210 

Mica Arlette 

Tel: 416-814-5834 

Email: mica.arlette@pwc.com 

Tyler Ray 

Email: tyler.ray@pwc.com 

Receiver and Manager of JTI-Macdonald TM Corp.  
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100 King Street West 

Suite 3400 

Toronto, ON  M5X 1A4 
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Email: zweigs@bennettjones.com  

Lawyers for the Provinces of British Columbia, Manitoba, New Brunswick, Nova 

Scotia, Prince Edward Island and Saskatchewan, in their capacities as plaintiffs in 

the HCCR Legislation claims 

AND TO: MINISTRY OF THE ATTORNEY GENERAL 

Legal Services Branch 

1001 Douglas Street 

Victoria, BC  V8W 2C5 

Fax: 250-356-6730 

Peter R. Lawless 

Tel: 250-356-8432 

Email: peter.lawless@gov.bc.ca 

AND TO: KSV ADVISORY INC. 

150 King Street West 

Suite 2308, Box 42 

Toronto, ON  M5H 1J9 

Fax:  416-932-6266 

Noah Goldstein 

Tel:  416-932-6207 

Email:  ngoldstein@ksvadvisory.com 

Bobby Kofman 

Email:  bkofman@ksvadvisory.com 
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Brunswick, Nova Scotia, Prince Edward Island and Saskatchewan, in their 

capacities as plaintiffs in the HCCR Legislation claims 

AND TO: MINISTRY OF THE ATTORNEY GENERAL 

Crown Law Office - Civil 

720 Bay Street, 8th Floor 

Toronto, ON  M7A 2S9 

Fax: 416-326-4181 

Jacqueline Wall  

Tel: 416-434-4454 

Email: jacqueline.wall@ontario.ca 

Edmund Huang 

Tel: 416-524-1654 

Email: edmund.huang@ontario.ca 

Peter Entecott 

Tel: 647-467-7768 

Email: peter.entecott@ontario.ca 

Lawyers for Her Majesty the Queen in Right of Ontario 

AND TO: FISHMAN FLANZ MELAND PAQUIN LLP 

4100 – 1250 René-Lévesque Blvd. West 

Montreal, QC  H3A 3H3 

Avram Fishman 

Email: afishman@ffmp.ca 

Mark E. Meland 

Tel: 514-932-4100 

Email: mmeland@ffmp.ca 

Margo R. Siminovitch 

Email: msiminovitch@ffmp.ca 

Jason Dolman 

Email: jdolman@ffmp.ca 

Nicolas Brochu 

Email: nbrochu@ffmp.ca  

Tina Silverstein 

Email: tsilverstein@ffmp.ca 
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Harvey Chaiton 
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George Benchetrit  
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Email: george@chaitons.com 
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750, Cote de la Place d’Armes, Bureau 90 

Montréal, QC  H2Y 2X8 
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Tel: 514-871-0800 

Email: philippe@tjl.quebec 

Bruce Johnston 

Tel: 514-871-085 

Email: bruce@tjl.quebec 

André Lespérance 

Tel: 514-871-8385 x204 

Email: andre@tjl.quebec 

Gabrielle Gagné 

Tel: 514-871-8385 x207 

Email: gabrielle@tjl.quebec 

Lawyers for Conseil québécois sur le tabac et la santé, Jean-Yves Blais and 

Cécilia Létourneau (Quebec Class Action Plaintiffs) 

AND TO: KLEIN LAWYERS 

100 King Street West, Suite 5600 

Toronto, ON  M5X 1C9 

Douglas Lennox 

Tel: 416-506-1944 

Email: dlennox@callkleinlawyers.com 

Lawyers for the representative plaintiff, Kenneth Knight, in the certified British 

Columbia class action, Knight v. Imperial Tobacco Canada Ltd., Supreme Court 

of British Columbia, Vancouver Registry No. L031300 
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AND TO: JENSEN SHAWA SOLOMON DUGID HAWKES LLP 
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Calgary, AB  T2P 1C2 

Fax:  403-571-1528 

Carsten Jensen, QC 
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Danielle Glatt 

Email: Danielle.glatt@paliareroland.com 

Elizabeth Rathbone 

Tel: 416-646-4300 

Email: elizabeth.rathbone@paliareroland.com 

Lawyers for Her Majesty the Queen in Right of Alberta 

AND TO: STEWART MCKELVEY 

1959 Upper Water Street, Suite 900 

PO Box 997 

Halifax, NS  B3J 2X2 

Fax: 902-420-1417 
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Robert G. MacKeigan, Q.C. 

Tel: 902-444-1771 

Email: robbie@stewartmckelvey.com 

Lawyers for Sobeys Capital Incorporated 

AND TO: CASSELS BROCK & BLACKWELL LLP 
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40 King Street West 
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This is Exhibit “A”, referred to in the 

Affidavit of William E. Aziz,  
sworn before me via videoconference 

this 26th day of January, 2021. 
 

 

_________________________________ 
A Commissioner for taking Affidavits, etc. 
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Affidavit of William E. Aziz,  
sworn before me via videoconference 

this 26th day of January, 2021. 

 

 

___________________________________ 
A Commissioner for taking Affidavits, etc. 

 



 

 

Court File No.                   

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 

 

B E T W E E N: 

JTI-MACDONALD CORP. 
 

Plaintiff  

 

-and- 

 
 

GROUPE ROBERT INC. 

 

Defendant  

 

 

STATEMENT OF CLAIM 

 

 
 

TO THE DEFENDANT(S): 

 

 A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the 

plaintiff. The claim made against you is set out in the following pages. 

 IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer 

acting for you must prepare a statement of defence in Form 18A prescribed by the Rules of 

Civil Procedure, serve it on the plaintiff’s lawyer or, where the plaintiff does not have a 

lawyer, serve it on the plaintiff, and file it, with proof of service, in this court office, WITHIN 

TWENTY DAYS after this statement of claim is served on you, if you are served in Ontario. 

 If you are served in another province or territory of Canada or in the United States of 

America, the period for serving and filing your statement of defence is forty days. If you are 

served outside Canada and the United States of America, the period is sixty days. 

 Instead of serving and filing a statement of defence you may serve and file a notice of 

intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you 

to ten more days within which to serve and file your statement of defence. 



 

 

 IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE 

GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE 

TO YOU. IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE 

TO PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY 

CONTACTING A LOCAL LEGAL AID OFFICE. 

 IF YOU PAY THE PLAINTIFF’S CLAIM, and $1,000 for costs, within the time 

for serving and filing your statement of defence you may move to have this proceeding 

dismissed by the court. If you believe the amount claimed for costs is excessive, you may pay 

the plaintiff’s claim and $400 for costs and have the costs assessed by the court. 

 TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED 

if it has not been set down for trial or terminated by any means within five years after the 

action was commenced unless otherwise ordered by the court. 

 

Date:  Issued by  

   Local registrar 

 

  Address of court 
office: 

 

 
330 University Avenue,  

Toronto, Ontario  

M5G 1R7 

 

    

TO: GROUPE ROBERT INC.  

 20, boulevard Marie-Victorin,  

 Boucherville, QC  

 J4B 1V5  
  

 Defendant 

 

 

 
 

 

 

 

 
 

 



 

 

THIS ACTION IS BROUGHT AGAINST YOU UNDER THE SIMPLIFIED 

PROCEDURE PROVIDED IN RULE 76 OF THE RULES OF CIVIL PROCEDURE. 
 

 

CLAIM 

 

 

1. The plaintiff, JTI-Macdonald Corp. (“JTI”) claims against the defendant, Groupe  

Robert Inc. (“Groupe Robert”) for: 

(a) damages in the amount of $131,375.43, or such other amount as may be proven 

at trial; 

(b) pre-judgment interest in accordance with section 128 of the Courts of Justice 

Act, R.S.O. 1990, c. C43, as amended;  

(c) post-judgment interest in accordance with section 129 of the Courts of Justice 

Act, R.S.O. 1990, c. C43, as amended; 

(d) costs of this action; and 

(e) such further and other relief as this Court may permit.  

2. JTI is a corporation incorporated pursuant to the laws of Canada. JTI carries on 

business as a manufacturer of tobacco products. 

3. At all material times, JTI was the owner of the Cargo, as described below.  

4. Groupe Robert is a corporation incorporated pursuant to the laws of the Province of 

Quebec. Groupe Robert carries on business as a trucking company.  



 

 

5. In or around December 2018, JTI engaged Groupe Robert to haul a load, which 

consisted of 50 cases of fine blended strips of tobacco leaf product, from the Port of 

Montreal in Quebec, to a location in Saint-Hyacinthe, Quebec (the “Cargo”). 

6. Groupe Robert picked up the Cargo in good order and condition from the Port of 

Montreal.  

7. On or about December 17, 2018, prior to the Cargo being delivered as mandated, 

and while in the possession, care and/or control of Groupe Robert, the Cargo was reported 

stolen from Groupe Robert’s yard in Boucherville, Quebec. The stolen Cargo has not been 

recovered. 

8. Groupe Robert had an obligation to JTI to deliver the Cargo to Saint-Hyacinthe, 

Quebec in the same good order and condition in which it was received. As a result of 

Groupe Robert’s failure to deliver the Cargo, JTI has suffered a total loss of the Cargo and 

associated costs including shipping and customs duties.   

9. JTI pleads that Groupe Robert is liable for breach of its contractual obligations as a 

common carrier for failure to deliver the Cargo.  

10. Further, and in any event, JTI pleads that Groupe Robert was a common carrier and 

a bailee for hire with respect to the Cargo, and that it owed JTI a duty of care to carry the 

Cargo with due care, and take such care of the Cargo as would a reasonable and prudent 

owner. JTI pleads that Groupe Robert failed to do so and is thus liable for breach of its 

duties as a common carrier and/or a bailee of the Cargo.  



 

 

11. JTI pleads that its losses and damages are a result of the negligence and gross 

negligence of Groupe Robert and its employees, servants and agents, the particulars of 

which include but are not limited to: 

a) they failed to keep the Cargo secure;  

b) they failed to have adequate security measures in place; 

c) they failed to follow the security measures that were in place; 

d) they failed to hire adequate and competent security personnel; 

e) they failed to properly screen the employees who were working as security 

guards;  

f) they failed to hire adequate and competent employees, servants and agents;  

g) they failed to adequately supervise their employees, servants and agents; 

h) they failed to have checks and balances in place to prevent theft;  

i) they failed to have adequate security cameras in place; 

j) they left the Cargo unattended;  

k) they failed to exercise due care and diligence in the handling and care of the 

Cargo;  

l) they failed to ensure that the Cargo was secure; and,  

m) such further and other grounds as counsel may advise and this Court may permit. 



 

 

12. In the alternative, JTI pleads that Groupe Robert was, at the time the Cargo was 

stolen, a warehouseman or storer of the Cargo. As a storer of the Cargo, Groupe Robert 

was obligated to safely and securely keep and store the Cargo and it is liable for the loss 

resulting therefrom. JTI pleads and relies upon the Warehouse Receipts Act, R.S.O. 1990, 

c. W.3, as amended.  

13. As a result of Groupe Robert’s breach of contract, breach of duty as bailee and/or 

as common carrier and/or negligence, the Cargo was lost and has not been recovered. 

Accordingly, JTI claims the value of the Cargo and associated costs including shipping and 

customs duties from Groupe Robert, along with such other amounts as may be proven at 

trial.  

14. JTI pleads and relies upon the following:  

a) The Negligence Act, R.S.O. 1990, c.N.1, as amended;  

b) The Courts of Justice Act, R.S.O. 1990, c.43, as amended; and,  

c) The Warehouse Receipts Act, R.S.O. 1990, c. W.3, as amended.  

15. JTI proposes that this action be tried in Toronto, Ontario.  
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Court File No.: CV-19-615862-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE 

JUSTICE MCEWEN 

) 

) 

) 

) 

WEDNESDAY, THE 3RD  

DAY OF FEBRUARY, 2021    

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF JTI-MACDONALD CORP. 

 

ORDER 

(Lift of Stay of Proceedings) 

 THIS MOTION, made by JTI-Macdonald Corp. (the “Applicant”), pursuant to the 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) was 

heard in writing this day at 330 University Avenue, Toronto, Ontario. 

 ON READING the Notice of Motion and the affidavit of William E. Aziz sworn 

January 26, 2021 and the exhibits thereto (the “Aziz Affidavit”),   

DEFINITIONS 

1. THIS COURT ORDERS that all capitalized terms not defined herein shall have the 

meanings set out in the Aziz Affidavit. 
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STAY OF PROCEEDINGS 

2. THIS COURT ORDERS that the Order in this proceeding dated May 14, 2019 be and is 

hereby amended by replacing paragraph 3 as follows: 

3. THIS COURT ORDERS that the stay of proceedings provided for in the 

Amended and Restated Initial Order dated March 8, 2019 (the “Stay of 

Proceedings”) be and is hereby lifted to permit the action in Court File No. 

CV-16-559813 (the “Swann Action”) to continue in the ordinary course and 

directs that any recovery in respect of the Swann Action as against the Applicant 

only be and is hereby limited to the recovery of proceeds from available and 

collectible insurance. 

4. THIS COURT ORDERS that the Stay of Proceedings be and is hereby lifted to permit 

the commencement of the Allianz Action by Allianz in the name of the Applicant, in the form 

attached to this Order as Schedule “A”, and the continuation of such action in the ordinary 

course.   

GENERAL 

5. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or outside of Canada, to give 

effect to this Order and to assist the Applicant, the Monitor and their respective agents in 

carrying out the terms of this Order.  All courts, tribunals and regulatory and administrative 

bodies are hereby respectfully requested to make such orders and to provide such assistance to 

the Applicant and to the Monitor, as an officer of this Court, as may be necessary or desirable to 

give effect to this Order, to grant representative status to the Monitor in any foreign proceeding,  
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or to assist the Applicant and the Monitor and their respective agents in carrying out the terms of 

this Order.   

       ____________________________________ 

 



 

Court File No.                   

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 

 

B E T W E E N: 

JTI-MACDONALD CORP. 
 

Plaintiff  

 

-and- 

 
 

GROUPE ROBERT INC. 

 

Defendant  

 

 

STATEMENT OF CLAIM 

 

 
 

TO THE DEFENDANT(S): 

 

 A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the 

plaintiff. The claim made against you is set out in the following pages. 

 IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer 

acting for you must prepare a statement of defence in Form 18A prescribed by the Rules of 

Civil Procedure, serve it on the plaintiff’s lawyer or, where the plaintiff does not have a 

lawyer, serve it on the plaintiff, and file it, with proof of service, in this court office, WITHIN 

TWENTY DAYS after this statement of claim is served on you, if you are served in Ontario. 

 If you are served in another province or territory of Canada or in the United States of 

America, the period for serving and filing your statement of defence is forty days. If you are 

served outside Canada and the United States of America, the period is sixty days. 

 Instead of serving and filing a statement of defence you may serve and file a notice of 

intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you 

to ten more days within which to serve and file your statement of defence. 

SCHEDULE "A" 



 

 

 IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE 

GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE 

TO YOU. IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE 

TO PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY 

CONTACTING A LOCAL LEGAL AID OFFICE. 

 IF YOU PAY THE PLAINTIFF’S CLAIM, and $1,000 for costs, within the time 

for serving and filing your statement of defence you may move to have this proceeding 

dismissed by the court. If you believe the amount claimed for costs is excessive, you may pay 

the plaintiff’s claim and $400 for costs and have the costs assessed by the court. 

 TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED 

if it has not been set down for trial or terminated by any means within five years after the 

action was commenced unless otherwise ordered by the court. 

 

Date:  Issued by  

   Local registrar 

 

  Address of court 
office: 

 

 
330 University Avenue,  

Toronto, Ontario  

M5G 1R7 

 

    

TO: GROUPE ROBERT INC.  

 20, boulevard Marie-Victorin,  

 Boucherville, QC  

 J4B 1V5  
  

 Defendant 

 

 

 
 

 

 

 

 
 

 



 

 

THIS ACTION IS BROUGHT AGAINST YOU UNDER THE SIMPLIFIED 

PROCEDURE PROVIDED IN RULE 76 OF THE RULES OF CIVIL PROCEDURE. 
 

 

CLAIM 

 

 

1. The plaintiff, JTI-Macdonald Corp. (“JTI”) claims against the defendant, Groupe  

Robert Inc. (“Groupe Robert”) for: 

(a) damages in the amount of $131,375.43, or such other amount as may be proven 

at trial; 

(b) pre-judgment interest in accordance with section 128 of the Courts of Justice 

Act, R.S.O. 1990, c. C43, as amended;  

(c) post-judgment interest in accordance with section 129 of the Courts of Justice 

Act, R.S.O. 1990, c. C43, as amended; 

(d) costs of this action; and 

(e) such further and other relief as this Court may permit.  

2. JTI is a corporation incorporated pursuant to the laws of Canada. JTI carries on 

business as a manufacturer of tobacco products. 

3. At all material times, JTI was the owner of the Cargo, as described below.  

4. Groupe Robert is a corporation incorporated pursuant to the laws of the Province of 

Quebec. Groupe Robert carries on business as a trucking company.  



 

 

5. In or around December 2018, JTI engaged Groupe Robert to haul a load, which 

consisted of 50 cases of fine blended strips of tobacco leaf product, from the Port of 

Montreal in Quebec, to a location in Saint-Hyacinthe, Quebec (the “Cargo”). 

6. Groupe Robert picked up the Cargo in good order and condition from the Port of 

Montreal.  

7. On or about December 17, 2018, prior to the Cargo being delivered as mandated, 

and while in the possession, care and/or control of Groupe Robert, the Cargo was reported 

stolen from Groupe Robert’s yard in Boucherville, Quebec. The stolen Cargo has not been 

recovered. 

8. Groupe Robert had an obligation to JTI to deliver the Cargo to Saint-Hyacinthe, 

Quebec in the same good order and condition in which it was received. As a result of 

Groupe Robert’s failure to deliver the Cargo, JTI has suffered a total loss of the Cargo and 

associated costs including shipping and customs duties.   

9. JTI pleads that Groupe Robert is liable for breach of its contractual obligations as a 

common carrier for failure to deliver the Cargo.  

10. Further, and in any event, JTI pleads that Groupe Robert was a common carrier and 

a bailee for hire with respect to the Cargo, and that it owed JTI a duty of care to carry the 

Cargo with due care, and take such care of the Cargo as would a reasonable and prudent 

owner. JTI pleads that Groupe Robert failed to do so and is thus liable for breach of its 

duties as a common carrier and/or a bailee of the Cargo.  



 

 

11. JTI pleads that its losses and damages are a result of the negligence and gross 

negligence of Groupe Robert and its employees, servants and agents, the particulars of 

which include but are not limited to: 

a) they failed to keep the Cargo secure;  

b) they failed to have adequate security measures in place; 

c) they failed to follow the security measures that were in place; 

d) they failed to hire adequate and competent security personnel; 

e) they failed to properly screen the employees who were working as security 

guards;  

f) they failed to hire adequate and competent employees, servants and agents;  

g) they failed to adequately supervise their employees, servants and agents; 

h) they failed to have checks and balances in place to prevent theft;  

i) they failed to have adequate security cameras in place; 

j) they left the Cargo unattended;  

k) they failed to exercise due care and diligence in the handling and care of the 

Cargo;  

l) they failed to ensure that the Cargo was secure; and,  

m) such further and other grounds as counsel may advise and this Court may permit. 



 

 

12. In the alternative, JTI pleads that Groupe Robert was, at the time the Cargo was 

stolen, a warehouseman or storer of the Cargo. As a storer of the Cargo, Groupe Robert 

was obligated to safely and securely keep and store the Cargo and it is liable for the loss 

resulting therefrom. JTI pleads and relies upon the Warehouse Receipts Act, R.S.O. 1990, 

c. W.3, as amended.  

13. As a result of Groupe Robert’s breach of contract, breach of duty as bailee and/or 

as common carrier and/or negligence, the Cargo was lost and has not been recovered. 

Accordingly, JTI claims the value of the Cargo and associated costs including shipping and 

customs duties from Groupe Robert, along with such other amounts as may be proven at 

trial.  

14. JTI pleads and relies upon the following:  

a) The Negligence Act, R.S.O. 1990, c.N.1, as amended;  

b) The Courts of Justice Act, R.S.O. 1990, c.43, as amended; and,  

c) The Warehouse Receipts Act, R.S.O. 1990, c. W.3, as amended.  

15. JTI proposes that this action be tried in Toronto, Ontario.  
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