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Court File No. CV-12-9545-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, c.C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF 3113736 CANADA LTD., 4362063 CANADA LTD., and 

A-Z SPONGE & FOAM PRODUCTS LTD. 

(the “Applicants”) 

 

CASE CONFERENCE BRIEF OF THE APPLICANTS 

(Returnable November 3, 2020) 

 

I. OVERVIEW 

1. The Applicants, 4362063 Canada Ltd. (formerly known as Domfoam International Inc.) 

(“Domfoam”), 3113736 Canada Ltd. (formerly known as Valle Foam Industries (1995)) (“Valle 

Foam”), and A-Z Sponge & Foam Products Ltd. (“A-Z Foam”), are insolvent companies granted 

protection under the Companies’ Creditors Arrangement Act, RSC 1985, c C-36 (“CCAA”) in 

2012.    

2. This Case Conference Brief is submitted pursuant to paragraph 43 of the Reasons for 

Decision issued by Justice Koehnen in these proceedings (the “Reasons”), wherein His Honour 

directed that if the Applicants and Domfoam Inc. (formerly known as 8032858) (the “Domfoam 

Purchaser”) were unable to reach an agreement as to the mechanism to resolve the dispute 

between them, the parties should be: “prepared to make full, detailed arguments about why the 

procedures they advocate are appropriate or required.”  The parties have not been able to reach 

agreement, and this Case Conference Brief constitutes the Applicants’ written argument in support 
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of its position regarding: (a) the evidence to be submitted in connection with the adjudication 

process; and (b) the format the adjudication process should follow.   

3. While not exhaustive, this Case Conference Brief sets out the Applicants’ key positions in 

a summary fashion for two reasons: (1) an understanding of the Applicants’ position is necessary 

in order to understand the need for the evidence and process that the Applicants propose for the 

hearing of the dispute; and (2) on the procedural motions heard in early October 2020, the 

Domfoam Purchaser advanced its argument on the merits of the dispute, while the Applicants 

refrained from doing so, and therefore to date, the Court has not heard the counter-vailing position 

of the Applicants.  The Applicants seek to assist the Court in understanding the positions of all 

parties in order that it may fashion a fair adjudication process.  

II. BACKGROUND 

The Asset Purchase Agreement 

4. In March 2012, Domfoam’s operational assets were sold to the Domfoam Purchaser 

pursuant to the terms of an Asset Purchase Agreement (the “APA”) between Domfoam and the 

Domfoam Purchaser dated March 8, 2012.  The APA expressly provided that “withdrawn” from 

the transaction was an asset referred to as “BASF Receivables”.  “BASF Receivables”, however, 

was not defined in the APA.  A copy of the APA is attached at Tab A. 

5. It is Domfoam’s position that the BASF Receivables, which were withdrawn and thus not 

sold, was intended to refer to the right to recover settlement proceeds payable from U.S. and 

Canadian class actions relating to the polyether polyols industry (the “US Class Action” and the 
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“Canadian Class Action” respectively).  Domfoam is a claimant in both the US Class Action and 

the Canadian Class Action.  BASF Corp. is one of numerous defendants in both proceedings.   

6. The Domfoam Purchaser, however, submits that the BASF Receivables is to be narrowly 

construed to refer only to amounts that may be owing by the defendant BASF and not by the other 

defendants in the same class action proceeding as BASF.  Thus, the Domfoam Purchaser submits 

that the approximately USD $3.7 million (the “Disputed Funds”) that was received by the Monitor 

from Dow Chemicals Company (“Dow”), representing US Class Action settlement proceeds paid 

by Dow, one of the numerous defendants in the US Class Action, was purchased by the Domfoam 

Purchaser and thus not captured by the undefined term “BASF Receivables”.  

7. As the term BASF Receivables is not defined in the APA, both parties – Domfoam and the 

Domfoam Purchaser – point to extrinsic evidence, outside the four corners of the APA, in support 

of their respective positions. 

The Superseded Draft       

8. In support of its position, the Domfoam Purchaser points to a cherry-picked piece of 

extrinsic evidence from a superseded and unfinalized draft purchase agreement that was discussed 

between the Domfoam and the Domfoam Purchaser prior to the commencement of the CCAA 

proceedings (the “Superseded APA”).  A copy of the Superseded APA is attached at Tab B. 

9. The Superseded APA described the BASF Receivables as an amount of approximately 

$642,000.  Therefore, the Domfoam Purchaser asserts all that all that was withdrawn was 

Domfoam’s right to collect $642,000 from BASF in connection with the class action litigation. 

Domfoam disagrees that this is in any way determinative. 
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10. First, the $642,000 referenced in the Superseded APA was payable by BASF and another 

defendant known as Huntsman International, LLC, not just by BASF.  Thus, the reference to the 

BASF Receivable was always intended to be more expansive than just amounts payable by BASF.  

Second, Domfoam was never entitled to recover $642,000 in connection with the settlement funds 

paid by BASF and Huntsman.  This was the approximate amount payable by BASF and Huntsman 

to all three Applicants.  Third, the Superseded APA was drafted by counsel for the Domfoam 

Purchaser and not by counsel to Domfoam.  To suggest that this unilateral, unagreed to proposition 

by the Domfoam Purchaser’s counsel is, in and itself, dispositive of the parties’ intention following 

the CCAA filing, is fundamentally flawed. 

Other Extrinsic Evidence        

11. The Applicants submit that there is other more reliable extrinsic evidence to assist the Court 

in resolving this matter.  The only remaining director of Domfoam, Tony Vallecoccia, however, 

lacks capacity and is not able to further assist the Court.  Linc Rogers, who was appointed as Chief 

Restructuring Officer of the Applicants to fill the decision-making void resulting from Mr. 

Vallecoccia’s incapacity, was only recently appointed by the Court and does not have first-hand 

knowledge of the surrounding circumstances in connection with the APA.  David Ullmann, 

counsel to the Applicants and the lead negotiator in connection with the APA, is best positioned 

to further assist the Court through the provision of affidavit evidence.  

12. Mr. Ullmann was involved in the negotiation of both the Superseded APA and the APA 

and has remained as restructuring counsel to the Applicants throughout the course of these 

proceedings.  Mr. Ullmann is also familiar with the context in which the term BASF Receivables 

was used in the Superseded APA, and can give testimony as to the surrounding circumstances 
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known by the parties at the time.  Mr. Ullman can advise on how information regarding the US 

Class Action was communicated to the Domfoam Purchaser, what assets were and were not offered 

for sale in the CCAA proceedings, how issues in connection with allocation of purchase price were 

considered (i.e. if the Domfoam Purchaser’s view is correct, the practical effect is that it will have 

received significantly greater funds than it paid for all of Domfoam’s operating assets, which 

would create a commercial absurdity) and issues in connection with the resolution of the purchase 

price adjustment, among other relevant facts.  Of course, as Mr. Ullmann would be a witness, the 

Applicants are securing special litigation counsel to argue this matter. 

13. Despite the Domfoam Purchaser’s prior motion to preclude Domfoam from introducing 

any further evidence being dismissed at paragraph 24 of the Reasons, the Domfoam Purchaser now 

objects to Mr. Ullmann filing an affidavit.  The Domfoam Purchaser takes the position that 

Domfoam must rest on the statements made by Mr. Vallecoccia in his prior affidavits and related 

cross-examination, effectively asking the Court to reconsider a motion the Domfoam Purchaser 

already lost earlier this month.    

14.    The Domfoam Purchaser also points to various “concessions” made by Mr. Vallecoccia.  

Counsel for the Domfoam Purchaser makes much of the fact that Mr. Vallecoccia testified that he 

could not think of any asset that would not have been sold to the Domfoam Purchaser, and he was 

not aware at the time that BASF owed Domfoam any money.     

15. However, context is important: by the time of his examination in 2018, Mr. Vallecoccia 

was an elderly man, and more than six years had passed since Mr. Vallecoccia had worked at 

Domfoam.  When one reads the transcript of his cross-examination, it is clear that Mr. Vallecoccia 
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did not have a clear memory of many of the topics he was being examined on and did not 

understand certain lines of questioning.   

16. For instance, when Mr. Vallecoccia testified that he was not aware of any assets that 

Domfoam would not have sold, he was clearly mistaken.  The list of excluded assets in the APA 

sets out numerous assets that Domfoam did not sell: tax losses, cash on hand, deposits with banks, 

shareholders’ and employees’ loans, equipment leases, and the issued and outstanding shares of 

Valle Foam and A-Z Foam which were owned by Domfoam.   

17. When examined about the BASF Receivable, Mr. Vallecoccia initially did not understand 

that the payment owing that he was being questioned about was from a class action settlement in 

which Domfoam was a claimant – for instance, he questioned why BASF would owe Domfoam 

money, noting that Domfoam did not have a rebate program with BASF, seeing as Domfoam was 

BASF’s customer, not the other way around.1  Once the context of the questioning was clarified, 

and when shown the settlement agreement with BASF, Mr. Vallecoccia testified that he could not 

remember whether he had seen it before.  From that point on, his answers to follow up questions 

were generally that he could not remember, could not “put his finger on it”, and did not know.2   

18. The Court is of course free to give whatever weight it considers appropriate to the affidavit 

evidence provided by Mr. Vallecoccia and his statements under cross-examination.  The Court, 

however, should also be able to consider, weigh and assess additional evidence that can provide 

the Court with further context with respect to the surrounding circumstances in connection with 

                                                      
1 Transcript of cross-examination of Tony Vallecoccia, pg. 34, q. 115 

2
 Transcript of cross-examination of Tony Vallecoccia, pgs. 37-41, qs. 128-145 
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the APA at the relevant time.  In addition to surrounding circumstances, the Court is also entitled 

to consider extrinsic evidence where there is ambiguity in the APA, which therefore does not 

offend the parol evidence rule.  As indicated above, the person best placed to provide concise, 

clear and reliable evidence on this point is Mr. Ullmann, lead counsel to the Applicants in 

connection with the negotiation and settlement of the APA.   

19. The Domfoam Purchaser is of course free to cross-examine Mr. Ullmann and test the 

veracity of his sworn evidence.  Thus, it is submitted that there is no principled reason to preclude 

the submission of such evidence for the Court’s consideration. 

Estoppel 

20. The Applicants further submit that the Domfoam Purchaser is now estopped from asserting 

any right it may have (which is not admitted) to the Disputed Funds.  Over a period of 

approximately three years from June 2012 to October 2015, Domfoam repeatedly noticed the 

Service List that the US Class Action settlement proceeds were expected, and that the right to 

recover such funds remained an asset of Domfoam’s estate.  The Domfoam Purchaser was on the 

Service List this entire time, and raised no objection through this period, nor did it ever send a 

single piece of correspondence to Domfoam disagreeing with Domfoam’s position or asserting 

any interest in any of the forthcoming class action settlement proceeds.   

21. The following evidence is set out in the various affidavits of Mr. Vallecoccia that were all 

served on the Service List in the CCAA proceeding at the time when the Domfoam Purchaser was 

still on the Service List:  
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Date Affidavit Sworn Sworn Evidence  

June 12, 2012 “There is also a further substantial amount due from a litigation 

settlement entered into by each of Domfoam and Valle Foam prior to 

the CCAA process in connection with a class action with BASF where 

Domfoam and Valle Foam were part of a class of plaintiffs. This 

receivable was not sold to Domfoam Newco and remains an asset 

of Domfoam.” [emphasis added] 

February 22, 2013 “…I am advised by David Ullmann that one of the defendants, The 

Dow Chemical Company in the US Polyol litigation has refused to 

settle. A trial is proceeding with that defendant. It is anticipated that 

there could either by a substantial settlement, or a substantial 

award made in respect of that remaining defendant, which could 

result in further funds being payable to the Applicants.” 

… 

“The extension sought herein will provide the Applicants with the 

time necessary to…attend to the collection of the further 

instalments of the US Polyol settlement funds…” [emphasis 

added] 

July 11, 2013 “I am advised by David Ullmann that there has now been a trial in 

respect of one of the defendants, The Dow Chemical Company 

(“Dow”), in which a judgment has been rendered against Dow in the 

amount of $1.2 Billion. This judgment will be appealed. The 

Applicants could receive a further significant payment from this 

judgment, or any related settlements. 

The right to receive the amounts due with respect to the Polyol 

claims remains an asset of the Applicants’ estates. 

The first $200,000.00 of the Polyol claims was assigned to the Class 

Action Settlement. The Polyol claims were not marketed for sale 

in the sale process conducted in these proceedings. The Polyol 

claims were not listed as an asset available for sale in the sale 

process conducted by the Applicants and the Monitor. 

The Polyol claims were not included as an asset to be acquired by 

any purchaser in any of [the] agreements of purchase and sale 

with the Applicants.” [emphasis added] 

December 12, 2013 “The right to receive the amounts due with respect to the Polyol 

claims remains an asset of the Applicants’ estates. 

… 

It is anticipated at this time that, net of fees to RRS, the aggregate of 

the payments to the Applicants should be approximately $140,000.00 

(A-Z - $8,000, Domfoam - $58,000, Valle Foam - $73,000).” 

[emphasis added]   
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April 22, 2014 “By order dated November 7, 2013, the US Court authorized a second 

distribution of settlement funds.” 

“The right to receive the amounts due with respect to the Polyol 

claims remains an asset of the Applicants’ estates.” [emphasis 

added]. 

 

October 22, 2014 “The right to receive the amounts due with respect to the Polyol 

claims remains an asset of the Applicants’ estates.  

… 

I am advised by our counsel that, in the event the Dow judgment 

is upheld and payment is made by Dow in the full amount of the 

claim, the recovery to the Applicants could be significant.  

On a rough calculation, the gross amount, before attorney fees, 

payable in respect of the Applicants’ claim in the Polyol 

proceedings, in the event of a one billion dollar judgment, could 

be as high as: Valle Foam $6,000,000.00. Domfoam $4,900,000.00 

and A-Z Foam $690,000.00.”  [emphasis added]   

September 25, 2015 As stated in my Affidavit in these proceedings sworn October 22, 

2014, on a rough calculation, before attorney fees, payable in 

respect of the Applicants’ claim in the Polyol proceedings, in the 

event of a one billion dollar judgment, could be as high as: Valle 

Foam $6,000,000.00. Domfoam $4,900,000.00 and A-Z Foam 

$690,000.00.”  [emphasis added]  

The extension sought herein will provide the Applicants and the 

Monitor further opportunity to deal with, among other things… to 

collect funds from the Polyol proceeding ...  

 

22. Copies of Mr. Vallecoccia’s affidavits cited above are attached at Tabs C, D, E, F, G, H, 

and I. 

23. It was not until September 14, 2018, six years after the APA was finalized that the 

Domfoam Purchaser brought a motion asserting its purported entitlement to the Disputed Funds. 

24. During the intervening period, while the Domfoam Purchaser was watching and waiting, 

the Applicants and their stakeholders in the CCAA proceeding advanced matters on the expressly 

stated understanding that the Disputed Funds were assets of the estate.     
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25. A Plan of Compromise and Arrangement (the “Plan”) was filed with the Court on August 

16, 2016, primarily providing for the distribution of the now Disputed Funds to creditors.  A 

meeting of creditors was held in respect of the Plan.  The Plan was recommended to creditors by 

Deloitte Restructuring Inc. in its capacity as Court-appointed monitor (the “Monitor).  The Plan 

was voted on and approved by the requisite majorities of creditors at the creditors’ meeting.  With 

the recommendation of the Monitor, the Plan was sanctioned by the Court. The Plan 

Implementation Certificate was filed by the Monitor on June 23, 2017. 

26. All service procedures followed by the Applicants were approved by the Court.  The Plan 

contains: (a) a release of claims against Domfoam to any claims for sums of money and payments 

or receipt of proceeds; and (b) a paramountcy provision that provides that in the event of any 

conflict between the Plan and the terms of any contract between Domfoam and any person, the 

terms of the Plan and the related Sanction Order shall have precedence and priority.  

27. CCAA case law provides that even if a party has a right, the failure of that party to exercise 

that right in an expeditious manner can lead to the loss of that right, especially in circumstances 

where third party stakeholders have relied, to their detriment, on the sanctity of the “building 

blocks” laid down in a CCAA case.  A summary of the relevant case law, demonstrating that this 

view is judicially well founded, is set out at Tab J.   

28. Accordingly, the evidence of the steps taken by the Applicants and stakeholders in reliance 

on the expressly stated understanding that the Disputed Funds were available for distribution, on 

full notice to the Domfoam Purchaser, are relevant material facts at issue. 
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III. PROPOSED PROCEDURE 

29. Consistent with His Honour’s directive at paragraph 42 of the Reasons, that the 

adjudication procedure allow the matter to be adjudicated on a real-time, expedited timetable, the 

Applicants propose that the dispute be adjudicated by way of a motion supported by affidavit 

evidence only.  The Applicants propose that the following should be considered in connection with 

adjudication process: 

(a) an affidavit from Mr. Ullmann to give evidence of the surrounding circumstances 

known by the parties around the time of the sale of Domfoam’s operating assets to 

the Domfoam Purchaser and other relevant extrinsic evidence to resolve the 

ambiguity in the APA, and outlining the steps taken in the CCAA proceedings by 

the Applicants.  Mr. Ullmann will not make submissions or serve as advocate on 

the motion; 

(b) an affidavit from counsel or other representative of the proven creditors, the B.C. 

class action plaintiffs.  The B.C. class action plaintiffs, among other things, entered 

into two separate settlement agreements, both before and after the sale to the 

Domfoam Purchaser, both known to the Domfoam Purchaser, in reliance on the 

fact that the Disputed Funds were an asset of Domfoam.  The B.C. creditors proven 

claim is in the amount of $22 million1;  

(c) an affidavit or brief from the Federal Department of Justice who is owed significant 

fines imposed by the Competition Bureau against the Applicants including 

Domfoam and who supported the Plan on reliance on the fact that the Disputed 

Funds were an asset of Domfoam.  The Government of Canada’s proven claim is 

in the amount of $6 million2; and 

                                                      
1 Twenty Third Report of the Monitor, para. 26 

2 Twenty Third Report of the Monitor, para. 26 
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(d) that all prior affidavits exchanged and evidence from cross-examinations and Rule 

39.03 examinations including transcripts and answers to undertakings remain part 

of the record for the hearing of the dispute.  

30. Parties submitting these affidavits would be subject to out of court cross examination.  

Following completion of cross-examinations and the resolution of any undertakings and/or refusals 

deriving therefrom, the parties will then exchange facta and argue the motion which the Applicants 

estimate will take a day and a half.  It is proposed that facta not exceed 50 pages (plus any 

supporting compendiums).  It is proposed that a hearing date be set for late January or early 

February 2021, and that once the adjudication process is approved by the Court, the parties agree 

on a timeline for the exchange of pleadings, or failing agreement, seeking further direction from 

the Court. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED BY, 

 

 

 

Varoujan Arman  

Blaney McMurtry LLP 

Lawyers for the Applicants   
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Court File No. CV-12-9545-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENTACT, R.S.C. 1985, c. C36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF VALLE FOAM INDUSTRIES (1995) INC.,
DOMFOAM INTERNATIONAL INC. and A-Z SPONGE & FOAM
PRODUCTS LTD.

(the “Applicants”)

AFFIDAVIT OF TONY VALLECOCCIA
(sworn June 12, 2012)

I, TONY VALLECOCCIA, of the City of Brampton, Province of Ontario,

MAKE OATH AND SAY:

1. I am the President and CEO of Valle Foam Industries (1995) Inc. and of

Domfoam International Inc. and a director of each of the Applicants, and as such

have knowledge of the matters to which I hereinafter depose, except where

otherwise stated. Where my evidence is based on information and belief, I have

stated the source of that information and believe it to be true.

2. This affidavit is sworn in support of a motion by Valle Foam Industries

(1995) Inc. (“Valle Foam”), and its affiliated companies, Domfoarn International
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Inc. (“Domfoam”) and A-Z Sponge & Foam Products Ltd. (“A-Z”) (collectively,

the “Applicants”) i) to seek an extension of the stay granted pursuant to the Initial

Order from June 30, 2012 to October 31, 2012; ii) to report to the Court on the

completion of the sales of the Applicant’s businesses; iii) to seek an Order

instituting a claims process; and iv) to report to Court on the status of the Class

Action Claims against the Applicants.

3. Pursuant to the sale of assets of the Applicants, Valle Foam changed its

name to 3113736 Canada Ltd. and Domfoam changed its name to 4362063

Canada Ltd. For the purpose of this affidavit, the said Applicants will still be

referred to as Valle Foam and Domfoam.

BACKGROUND

4. On January 12, 2012, the Applicants sought and were granted protection

under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as

amended (the “CCAA”) pursuant to the Order of Justice Newbould (the “Initial

Order”).

5. The Applicants collectively operated as one of Canada’s largest

manufacturers and distributors of flexible polyurethane foam products from

facilities located in Ontario, Quebec and British Columbia.
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6. As reported in my previous Affidavits in this proceeding, as a result of

declining sales, fines imposed by the Competition Bureau of Canada, and class

action lawsuits commenced against the Applicants in Canada and the United

States, the Applicants required protection under the CCAA.

Activities Since CCAA Filing

7. All three of the Applicants have now sold their businesses in accordance

with the sale agreements which were approved by this Court pursuant to the Order

of Justice Brown dated March 16, 2012. As such, as anticipated the Applicants

no longer have any active business.

DOMFOAM

8. The transaction for the sale of the assets of Domfoam to 8032858 Canada

Inc. (“Domfoam Newco”) closed on March 26, 2012. Subject to the settlement

of an adjustment of working capital, the entire purchase price payable has now

been provided to the Monitor, including the $200,000.00 holdback which

Domfoam Newco had held against possible employee claims. No such employee

claims arose during the holdback period.
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9. As anticipated, Domfoam Newco has retained effectively all of the

Domfoam employees.

10. Pursuant to section 2.9 and 2.10 of the agreement of purchase and sale for

Domfoam, the purchase price was subject to a working capital adjustment to

reflect the actual value of the assets sold as they existed on Closing.

11. The anticipated amount of the working capital adjustment to the purchase

price will be an increase to the purchase price of approximately $400,000.00 to

$450,000.00. The Applicants’s counsel have been in negotiations with counsel

for the purchaser of Domfoam over this issue.

12. Pursuant to the terms of that agreement, the parties are to seek the

assistance of the court to resolve any deadlock on the issue of the working capital.

In the event, the remaining issue with the working capital is not resolved, the

Applicants may apply to the Court to seek the direction of the Court.

VALLE FOAM

13. The Valle Foam transaction to sell its assets to Valle Foam Ltd. (“VFL”)

closed in escrow on March 30, 2012 with escrow released on April 10, 2012 upon

the filing of the Monitor’s Certificate.
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14. The proceeds of sale have been provided to the Monitor. As anticipated,

VFL retained the majority of the Valle Foam employees on closing.

15. There remains an issue outstanding with respect to the calculation of an

inventory adjustment. The Applicant’s counsel has been in negotiations with

counsel for the VLF over this issue. The anticipated amount of the adjustment to

the purchase price is in the amount of a net upward adjustment to the purchase

price of approximately $79,000.00. In the event that this issue is not resolved, the

Applicants may apply to the Court to seek the direction of the Court.

16. Following the closing of the transaction Valle Foam was made aware of a

claim by the landlord to one of the Valle Foam properties, being the property

located on Orenda Road (the “Orenda Property”). The landlord alleged that

post-filing rent was outstanding and that there were outstanding claims for clean

up of the premises resulting from the removal of the assets acquired by the

purchaser. The issue of the cleaning up of the property has been resolved and the

landlord shall make a claim for the cost of such clean up in the Claims Process (as

defined below). The claim with respect to the outstanding rent is being reviewed

and it is expected that the same will be resolved prior to the hearing of this

Motion.
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17. Pursuant to the terms of the agreement, VFL was exclusively empowered to

collect the receivables owing to Valle Foam for a period of 90 days after closing.

As at May 28, 2012, approximately 60% of those receivables have been collected.

The remaining receivables will be returned to Valle Foam’s control after June 29,

2012 for collection.

A-Z

18. The A-Z transaction closed on April 2, 2012. There are no remaining

issues on the A-Z transaction. The proceeds of sale have been paid to the

Monitor.

19. The Monitor, along with the Applicants are reviewing the payment of

certain post-filing amounts incurred by A-Z. These amounts total approximately

$100,000.00. There are sufficient funds in the A-Z bank account to make these

payments.

STATUS OF CLASS ACTION

20. As reported in my Affidavit of January 11, 2012 in the proceedings, both

Domfoam and Valle Foam were charged with, and on January 5, 2012, pled guilty

to certain offences under the Competition Act, R.S.C. 1985, c C34 (the
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“Competition Act”). Although not charged, A-Z also participated, to a lesser

extent in the underlying events. Through agreement with the Director of Public

Prosecutions, the resolution of the charges under the Competition Act included A

z.

21. A-Z was released from all possible liability in conjunction with this matter

as a result of the plea arrangement.

22. Domfoam was fined a total of $6 million and Valle Foam was fined a total

of $6.5 million. No fine was assessed against A-Z as no charges were laid against

A-Z. In accordance with the terms of the sentence imposed, on the day of the

guilty pleas, Valle Foam paid $500,000.00 in partial payment of the fines imposed

against it.

23. Prior to the plea and on the advice of counsel, the applicants undertook to

participate in the Competition Bureau’s leniency program. Domfoam and Valle

Foam agreed to cooperate fully in the investigation, plead guilty and continue to

provide cooperation on a going forward basis. I am advised by counsel and do

verily believe that meetings are to be scheduled for this summer with Crown

counsel to implement the obligations of the companies and its officers and
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directors. Attached hereto and marked as Exhibit “A” to this my affidavit is a

copy of the statement of admissions in respect of the pleas of guilty.

24. The companies are also obliged to maintain the books and records relating

to the business and affairs of the companies to further assist the Crown in

subsequent prosecutions. Attached hereto and marked as Exhibit “B” to this my

affidavit is a copy of a letter dated March 22, 2012 from Robert Morin of the

Public Prosecution Service of Canada confirming the obligation to maintain the

records. Steps have been taken to ensure that the records are maintained in both

electronic and hard copies.

25. Full disclosure of the applicants’ financial difficulties was made to the

Crown prior to finalizing the statement of admissions and the entry of the pleas.

The Crown was specifically advised of the applicants’ intention to file for

protection under the provisions of the CCAA.

CLASS ACTIONS

26. In connection with the conduct related to the Competition Act charges, class

counsel in the US and Canada initiated a number of proposed class proceedings

against the Applicants in the US and in Canada in 2010, and afterwards on behalf

of purchasers of polyurethane foam and products containing polyurethane foam
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products for lengthy class period. Some or all of the Applicants have been named

as a defendant in at least five class action lawsuits in Canada, and over two dozen

class action lawsuits in the United States (together, the “Class Actions”).

Although not named in these actions, it is likely that A-Z could be added to such

actions as a defendant given that A-Z was to some extent complicit or involved in

the prohibited acts. These actions have been stayed as a result of the Initial Order.

STATUS OF U.S. LITIGATION

27. Immediately prior to the Initial Order, our lawyers in New York, Skadden,

Arps, successfully negotiated on behalf of the applicants a settlement with the

three different groups of plaintiffs in the United States which are part of a multi-

district litigation proceedings styled in Re Polyurethane Foam Anti Trust

litigation in the United States District Court for the Northern District of Ohio.

28. The agreements specifically provided that they were contingent upon the

applicants filing for creditor protection.

29. The class settlements have been approved on a preliminary basis by the

court. The plaintiffs have voluntarily dismissed Domfoam and Valle Foam from

the lawsuits. The direct class plaintiffs are in the process of submitting a notice
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plan to the court and notices will be distributed to class members once the plan is

approved and the court will hold a hearing on final approval.

30. A number of additional claims were also issued. The applicants, through

the Monitor, sought and received recognition of the CCAA proceeding in the

United States Bankruptcy Court for the Northern District of Ohio. Attached hereto

and marked as Exhibit “C” to this my affidavit is a copy of the Recognition

Order of Judge Whipple dated February 24, 2012. The Order recognizes the

CCAA proceedings as a forum main proceeding pursuant to the U.S. Bankruptcy

Code.

CANADIAN CLASS ACTION LITIGATION

31. To the knowledge of the Applicants, there are currently five class action

proceedings in Canada that are pending before the courts in Ontario, Quebec and

British Columbia in connection with the Competition Bureau’s investigation of

price-fixing allegations in the polyurethane foam industry. The Applicants have

been named (or one or more of the Applicants have been named) in four of these

class proceedings. These proceedings have been brought by a coordinated group

of plaintiffs (the “Class Plaintiffs”) against a number of manufacturers of

polyurethane foam in Canada and elsewhere, as well as certain individuals, and
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the Class Plaintiffs collectively seek to represent a broad class consisting of all

purchasers of polyurethane foam and products containing polyurethane foam

during a period generally ranging from 1999 to the present. The Class Plaintiffs

allege that the Applicants and the other manufacturers, along with certain

individuals, are jointly and severally liable for damages to the proposed class

members under the Competition Act, at common and under civil law, and they

seek $100 million dollars of damages along with other relief.

32. As previously reported in my Affidavit sworn in these proceedings dated

January 11, 2012, I have been informed by Christopher Naudie at Oslers, lead

counsel for the Applicants in the Canadian Class Proceedings, regarding the

potential risks and exposures for the Applicants in the Canadian Class Proceedings

if liability was established at trial. During the class period, the Applicants had

approximately $975 million in sales in Canada. Even if the Applicants are only

exposed to several liability and the claims filed are based on a modest 5%

overcharge, the Applicants could be exposed to a claim of $48.75 million. If the

Applicants are exposed to joint and several liability, the claims would be

substantially higher.

33. As previously reported in my earlier Affidavits, a proposed national class

settlement on behalf of the Applicants with the Class Plaintiffs in respect of all of
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the Canadian Class Proceedings has been reached. The settlement agreement was

executed by the Applicants and the Class Plaintiffs on January 11, 2012.

34. Under the terms of this proposed national settlement, in exchange for

cooperation from certain current and former Domfoam, Valle Foam and A-Z

officers, employees and agents (in the form of interviews, depositions, and

testimony), and the production of certain available documents by the companies

(to the extent practicable), the Class Plaintiffs have agreed, subject to separate

court approvals by the Ontario Superior Court, the B.C. Supreme Court and the

Quebec Superior Court, to discontinue their proceedings as against the companies

and to fully and forever release any of the companies’ current or former officers,

employees, agents, shareholders, or owners from any and all liability in this and

potentially related matters. The proposed settlement also provides for certain “bar

order” protection in favour of such releasees in the event of future contribution

claims by other defendants or other third parties that have been involved in this

matter. The Class Plaintiffs in Canada have also agreed to dismiss proceedings

against one employee of Valle Foam that was individually named in the class

proceedings in Ontario.

35. The implementation of the settlements were delayed for some time as a

result of a carriage dispute in Quebec. It appears that the dispute has been
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resolved and the plaintiffs are proceeding with the implementation of the class

settlement.

36. It is expected that in accordance with the settlement agreements the various

class action claimants in both countries will file proofs of claim in these

proceedings in accordance with the proposed Claims Procedure Order which will

facilitate the receipt and vetting of the claims.

STATUS OF FUNDS

37. As a result of completing the transactions and consolidating the remaining

bank accounts and other amounts outstanding, the Applicants now have

significant funds available for distribution to the creditors.

38. In particular, the Applicants have funds in approximately the following

amounts:

a) Valle Foam: $4,483,315.08 held by the Monitor, plus cdn $2,208.79 and

usd 14,160.13 held in the company’s bank account

b) A-Z: $798,321.75 held by the Monitor, plus cdn $210,232.19 and usd

$92,922.91 held in the company’s bank account



c) Domfoam: $3,524,296.72 held by the Monitor plus cdn $212,539.63 and

usd $7053.75 held in the company’s bank account

39. In addition to the foregoing, it is anticipated there will be further amounts

payable to Valle Foam from the future collections of the remaining accounts

receivables and the anticipated net upward adjustment to the purchase price

discussed above.

40. In respect of Domfoam, it is anticipated there will be as much as a further

$400,000.00 to $450,000.00 adjustment once the working capital issue has been

resolved.

41. There is also a further substantial amount due from a litigation settlement

entered into by each of Domfoam and Valle Foam prior to the CCAA process in

connection with a class action with BASF where Domfoam and Valle Foam were

part of a class of plaintiffs. This receivable was not sold to Domfoam Newco and

remains an asset of Domfoam.

42. As previously reported in my earlier affidavits, Domfoam entered into a

loan agreement with Valle Foam to allow Valle Foam to make advances to

Domfoam to assist it during the CCAA process. Valle Foam was granted a

charge to secured these advances.
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43. The Monitor and the Applicants are in the process of reconciling the

various intercompany accounts to determine how much was advanced by Valle

Foam to Domfoam under this agreement and to consider any other intercompany

debts. These funds will be reconciled before any distribution is made to the

creditors and may significantly change the balance of funds shown for each of

Valle Foam and Domfoam in paragraph 38.

44. The Monitor is working with the applicants to allocate the payment of

professional fees between the various applicants. These fees were paid from

Valle Foam on account of all three Applicants since the commencement of these

proceedings, due to Valle Foam’s superior cash position.

45. The Applicants have determined with the Monitor that the fees will be

allocated on the basis of 10% to be paid by AZ, 45% to be paid by Valle and 45%

to be paid by Domfoam, reflecting the relative size of the applicants and the fact

that the majority of the work done has related to the two principal companies,

rather than AZ. The amounts set out in paragraph 38 above reflect a reconciliation

conducted on this basis.
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CLAIMS PROCESS

46. In order to ascertain the status of the claims against the Applicants, the

Applicants, with the assistance of the Monitor, propose running a claims process

to identify claimants against the Applicants and or their officers and directors. The

process is meant to solicit claims from all parties, including the Crown and the

various Class Action claimants in Canada and in the United States. I have

reviewed the draft Claims Solicitation Procedure Order which sets out the

following procedure to solicit these claims:

a) The Monitor shall mail to all known creditors of the Applicants a Proof

of Claim form together with a Notice of Claims Solicitation Procedures

and Claims Bar Date. The Applicants will provide the Monitor with a

detailed list of potential US claimants, as assembled by the Applicant’s

US Counsel, to be used in this process;

b) The Monitor will advertize for claims in The Globe and Mail (National

Edition) and La Presse,

c) Any Person or representative class of Persons who wishes to assert a

claim against any of the Applicants must complete and deliver the Proof

of Claim form to the Monitor by no later than 5:00 p.m. (Eastern
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Standard Time) on August 31, 2012 (the “Claims Bar Date”) or such

other date as ordered by this Honourable Court;

d) Any Person or representative class of Persons who wishes to assert a

claim against one or more of the culTent or former Directors and Officers

of the Applicants must complete and deliver the Proof of D&O Claim

form to the Monitor by no later than the Claims Bar Date;

e) If a Proof of Claim or Proof of D&O Claim is not received by the

Monitor by the Claims Bar Date, a claim against any of the Applicants or

the Directors and Officers of the Applicants will be barred and

extinguished forever, subject to certain limitations as imposed by the

CCAA on what claims can be barred in this manner;

D&O Claims will not be adjudicated through this process.

g) All other Claims shall be reviewed by the Monitor, with the assistance of

the Applicants. The claimants claim will either be accepted or disputed in

accordance with the time period set out in the Claims Procedure Order;

and
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h) in the event the claimant and the Monitor and the Applicant cannot

resolve the claims by October 5, 2012, the claim will be referred to the

Court for resolution.

47. I am advised by Minden Gross LLP, counsel to the Applicants, that this

claims process, and the terms of the Claims Procedure Order (collectively, the

“Claims Process”), are in form and substance similar to other orders and

processes which have been instituted in other CCAA proceedings.

48. The proposed Claims Process as set out in the draft Claims Procedure

Order has been reviewed by the Monitor. I understand the Monitor supports the

Claims Process.

49. It is anticipated at this time that there will be sufficient funds to repay the

creditors of A-Z in full and for any surplus funds from A-Z to form part of the

estate of Domfoam (given that A-Z is a wholly owned subsidiary of Domfoam).

50. The extent of the anticipated distribution to Domfoam and Valle Foam will

be determined once the claims have been received.
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PROPOSED EXTENSION

51. The Applicants propose that the stay of the proceeding be extended from

June 30, 2012 to October 31, 2012.

52. The extension sought herein will provide the Applicants with the time

necessary to attend to the remaining post closing issues with the transactions, the

resolution of the Class Action settlements, to allow for the receipt and review of

claims, and otherwise attend to the possible development of a plan for the

distribution of the sale proceeds.

53. I am not aware of any party who objects to the proposed extension.

54. No cash flow is being provided with this affidavit as the Applicants have

very limited expenses and no employees nor are they purchasing any further

goods or services other than professional services. I am confident that the

Applicants each have sufficient funds on hand to meet these obligations on a go

forward basis for the period of the proposed extension.

55. I have been advised that the Monitor will support the proposed extension of

the stay to October 31, 2012.

56. The Applicants are operating with good faith and with due diligence.



20

57. This affidavit is sworn in support of the Applicants’ motion and for no

other improper purpose

SWORN before me at the City )
4
‘Z— of Ty,to, in the Province of ) ///J )

Ontario, this 1211 day of ) ‘ OY VALLECOCCIA
)

une&l

msaits

I9Oi2l I v5 4079509

Paullre ma Wtgeb e CommissiOner. eta,.
Province of Ontario, far Minden Gross U.?.
Barristers and Solicitors.
Expires July 4, 2012.
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Court File No. CV-12-9545-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, c.C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF 3113736 CANADA LTD., 4362063 CANADA LTD., and 

A-Z SPONGE & FOAM PRODUCTS LTD. 

(the “Applicants”) 

 

MEMORANDUM OF LAW IN SUPPORT OF CASE CONFERENCE  

SUBMISSIONS OF THE APPLICANTS 

 

1. The seminal case on the “building blocks” approach to CCAA proceedings is Re Target 

Canada Co [Target]1.  In that case Justice Morawetz explained that restructuring processes 

constantly develop and are processes built on a foundation that creates expectations.  That 

foundation is then relied upon by creditors and stakeholders in making decisions during the 

proceeding, who are entitled to rely upon the building blocks established during the proceeding.  

At paragraph 81, Justice Morawetz stated:  

The CCAA process is one of building blocks. In this proceedings [sic], a stay has been 

granted and a plan developed. During these proceedings, this court has made number 

of orders. It is essential that court orders made during CCAA proceedings be 

respected. In this case, the Amended Restated Order was an order that was heavily 

negotiated by sophisticated parties. They knew that they were entering into binding 

agreements supported by binding orders. Certain parties now wish to restate the terms of 

the negotiated orders. Such a development would run counter to the building block 

approach underlying these proceedings since the outset.  

                                                      
1 Re Target Canada Co [Target], 2016 ONSC 316 (SCJ).  



(emphasis added)  

2. In Lindsay v Transtec Canada Ltd (1994)2, a creditor in a CCAA plan did not receive notice 

of the meeting of creditors through inadvertence.  After the plan was sanctioned and the case at an 

end, the creditor sued the company for the full amount owing to him.  The Court was satisfied that 

the claimant had other opportunities to object, and stated at paras. 73-74:   

Those who participate in CCAA proceedings must be assured that there are not others 

waiting outside them for a mistake to be made of which they can take 

advantage.  Those who purchase the reorganized companies must be assured of whatever 

certainty a court can ensure in its supervision of these voluntary proceedings.  

While Alberta-Pacific can be criticized in some aspects of its behaviour in these 

proceedings, Mr. Lindsay had every bit of knowledge he needed to make a decision 

about whether or not to participate in them.  He chose to remain outside the proceedings 

until December 20, 1991, and thereafter, until it was too late.  I do not think it would be 

fair to Alberta-Pacific or to 8808 for him to be now allowed to participate beyond this 

application where he had the opportunity to defend the interpretation of the Plan on which 

he chose to rely in making his decisions.  A CCAA proceeding is not a stage for an 

individual creditor to try to ensure the best possible position for himself.  Whatever it 

may have been in past years, it is now a stage where creditors are to participate in the 

collective enterprise of keeping a company going for the benefit of employees, customers, 

and the general community, as well as the creditors.  As in bankruptcy proceedings, it is 

not unfair that a creditor who attempts to gain an advantage for himself should find 

himself disentitled to recover anything. 

(emphasis added)  

3. In Aveos Fleet Performance Inc.3 at para. 92, the Court found that the Office of the 

Superintendent of Financial Institutions had reserved its rights but failed to exercise them in a 

timely manner:  

The Initial Order was renewed six (6) times.  The Superintendent has been on the service 

list.  It is not sufficient to reserve one's rights.  These rights must be exercised.  Where a 

                                                      
2 Lindsay v Transtec Canada Ltd (1994), 1994 CanLII 1539 (BCSC) 

3 Aveos Fleet Performance Inc., 2013 QCCS 5762.  



failure to exercise those rights may cause prejudice to other parties, those rights, though 

not time barred by statute, may be subject to an estoppel in virtue of the doctrine of 

laches in common law or as a result of the doctrine of “fin de non-recevoir” in civil 

law.   

 

(emphasis added)  

4. In Re Mid-Bowline Group Corp.4, the Court found that a secured creditor, Catalyst, failed 

to act in good faith when it asserted a claim against the debtor for breach of an exclusivity 

agreement just as the debtor sought approval of a plan.  The Court found that Catalyst had no good 

reason to have waited before instituting proceedings, as it had known of the supposed breach since 

early 2015, and stated at para. 59:  

To lie in the weeds until the hearing of the application and assert such a right 

to stop the plan of arrangement is troubling indeed and not acting in good 

faith. Waiting and seeing how things are going in the litigation process before 

springing a new theory at the last moment is not to be encouraged. 

 (emphasis added)  

5. Finally, in Crystallex International Corp (Re), a group of shareholders moved to set aside 

a series of DIP orders.  Justice Hainey found that the moving parties were aware of the CCAA 

proceedings since 2012, and aware of the Monitor’s website where information concerning the 

motions and orders was readily available.  Justice Hainey held that notice under Rule 37.14 had 

been effected and criticized the shareholders’ lack of initiative: 

The Complaining Shareholders did nothing to be added to the Service List. 

The motion material for the Final Orders was served upon everyone on 

the Service List. The Final Orders provide that no further service is 

required. 

… 

                                                      
4 Re Mid-Bowline Group Corp., 2016 ONSC 669 (SCJ).  



Accordingly, the Complaining Shareholders were in a position to obtain 

the necessary information to advance the allegations now asserted had 

they exercised modest due diligence in response to the Initial Order or 

following the dates on which any of the Final Orders were made. 

 

I am, therefore, satisfied that the Complaining Shareholders had sufficient 

notice concerning the Final Orders.5 

 

                                                      
5 Crystallex International Corp. (Re), 2018 ONSC 2443, paras. 21, 24-25, leave to appeal denied.  
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