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PART I - INTRODUCTION

1. The Applicants seek an order under the CCAA giving effect to and approving the

settlement agreement dated September 14, 2021 between the Applicants and Domfoam Inc.

2. The Applicants also seek an order sealing the unredacted settlement agreement until this
CCAA proceeding is terminated to protect commercially sensitive information contained in the

agreement.

3. It a longstanding principle of insolvency law that a CCAA court has the jurisdiction to
approve a settlement reached by a debtor if the settlement is beneficial to the debtor and its

stakeholders, is fair and reasonable, and is consistent with the purpose and spirit of the CCAA.!

4. The Applicants submit that the settlement should be approved and the proposed approval

order granted for the following reasons:

@ The settlement avoids the litigation risk associated with proceeding to

adjudication;

(b) The settlement reduces the professional costs associated with proceeding to
adjudication, which would include the costs of the Monitor, the Monitor’s

counsel, the Chief Restructuring Officer, and the Applicants’ counsel,

(c) The two largest creditors 0f4362063 Canada Ltd., who represent approximately

89 per cent of the total claims against that debtor, support the settlement; and

! Labourers Pension Fund of Central and Eastern Canada v Sino-Forest Corp., 2013 ONSC 1078 at para
49 [Sino-Forest].
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(d) The Monitor supports the settlement.?
5. The Applicants are unaware of any opposition to the settlement.

PART Il - SUMMARY OF FACTS
A. Background

6. The applicants 3113736 Canada Ltd., formerly known as Valle Foam Industries (1995)
Inc. (“Valle Foam”), 4362063 Canada Ltd., formerly known as Domfoam International Inc. (the
“Vendor”), and A-Z Sponge & Foam Products Ltd. (“A-Z Foam”, and together with Valle
Foam and the Vendor, the “Applicants’) were in the business of manufacturing and distributing
flexible polyurethane foam product from facilities located in Ontario, Quebec and British

Columbia.

7. On January 12, 2012, the Applicants sought and obtained protection under the CCAA

pursuant to an order of this Court granted the same day (the “Initial Order”).?

8. Pursuant to the Initial Order, Deloitte Restructuring Inc. (as it is now called) was
appointed as monitor for the Applicants (in such capacity, the “Monitor”). During the CCAA
proceedings, the Applicants have sold substantially all of their operating assets pursuant to
various sale approval and vesting orders issued by this Court. The Monitor is holding any

remaining proceeds of such sale.*

2 Affidavit of Linc Rogers, sworn September 15, 2021 at para 19 [CRO Affidavit].
3 CRO Affidavit at para 6.
* CRO Affidavit at para 7.
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9. The Court has extended the stay of proceedings provided for in the Initial Order many

times, including most recently on April 20, 2021. The stay is set to next expire on October 29,

20215

B. The Dispute over Class Action Proceeds

10. In 2018, a dispute over entitlement to class action proceeds arose. Domfoam Inc. (the
“Purchaser”) brought a motion on September 14, 2018 to set aside a Court order dated May 19,
2018 (the “Distribution Order”). The Distribution Order provided for the distribution to the
Applicants’ proven creditors certain proceeds (the “US Class Action Proceeds”) that had been
paid to the Vendor as a result of its claims in a litigation settlement in a US class action lawsuit

(the “US Class Action™).®

11.  The Purchaser also sought to have the US Class Action Proceeds paid to it. The
Distribution Order was ultimately set aside on consent and the US Class Action Proceeds
continue to be held by the Monitor pending the adjudication of the dispute over entitlement to the

US Class Action Proceeds.’

12. In addition to the US Class Action Proceeds, the Purchaser’s counsel is holding
approximately $1.4 million of Canadian litigation settlement proceeds (the “Canadian Class

Action Proceeds” and, together with the US Class Action Proceeds, the “Class Action

% Stay Extension Order, dated April 21, 2021; CRO Affidavit at para 8.
® CRO Affidavit at para 10; Distribution Order, dated May 19, 2018.
" 1bid.
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Proceeds”) from a Canadian class action proceeding involving substantially the same facts as the

US Class Action.® The Vendor was also a claimant in the Canadian Class Action.®

13.  The Purchaser took the position in its motion that it had purchased the Class Action
Proceeds pursuant to the terms of the asset purchase agreement between the Purchaser and the
Vendor (the “APA”). The Vendor took the position that the Purchaser did not purchase the Class
Action Proceeds, and in any event, the Purchaser is estopped from asserting a claim to the Class

Action Proceeds by its conduct.©

C. CRO Appointed in June 2020

14. In the Twenty-Second Report of the Monitor, dated April 22, 2020 (the “Twenty-Second
Report”), the Monitor reported that Applicants’ counsel, Blaney McMurtry LLP (“Blaneys”)
had advised that they were unable to obtain instructions from the sole remaining director of the
Vendor, Anthony Vallecoccia, because on April 16, 2020, Mr. Vallecoccia advised that he no

longer felt capable of continuing his duties as a director.

15.  OnJune 8, 2020, Linc Rogers was appointed Chief Restructuring Officer at the Monitor’s
request to fill the corporate governance void and primarily to resolve the dispute, either by way

of consensual resolution or by adjudication.*?

8 CRO Affidavit at para 11. The Canadian Class Action Proceeds were initially paid to the Purchaser
directly in or about November 2019. Pursuant to Justice Koehnen’s Reasons for Decision dated October
8, 2020, the Court ordered that the Purchaser pay the Canadian Class Action Proceeds to the trust account
of its counsel. On October 19, 2020, the Purchaser’s counsel confirmed receipt of the Class Action
Proceeds. These amounts continue to be held by the Purchaser’s counsel.

® CRO Affidavit at para 11.

10 CRO Affidavit at para 12.

11 CRO Affidavit at para 8.

12 CRO Affidavit at para 9.
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D. The Mediation and Interim Matters to Adjudication

16. On June 28, 2020, the CRO, along with counsel to the Applicants, the Monitor, Monitor’s
counsel, the Purchaser’s principal and counsel to the Purchaser attended a confidential mediation
with the Honourable Peter Cumming. The mediation did not result in a resolution of the

dispute.t3

17.  When it became evident in October 2020 that it would be necessary for David Ullmann, a
partner at Blaneys who had carriage of the matter, to be a witness in any adjudication of the
dispute, the CRO directed the Applicants to retain special litigation counsel. The Applicants

retained Lax O’Sullivan Lisus Gottlieb LLP (“LOLG”) in late October 2020.1*

18.  The dispute (following an initial adjournment) was scheduled to be adjudicated at a
hearing commencing on September 13, 2021, for up to 3.5 days. The hearing was to include both

viva voce evidence and written and oral submissions.'®

E. Settlement Agreement and Release

19. In September 2021, the Applicants and the Purchaser settled the dispute, with the
Applicants principally represented by the CRO (the “Settlement”). The CRO consulted with the

Monitor and the major creditors in all material respects.®

20.  The Settlement involves a single aggregate payment by the Monitor, for and on behalf of

the Vendor, to the Purchaser, in full and final settlement of the Purchaser’s claims against the

13 CRO Affidavit at paras 13-14.
14 CRO Affidavit at para 15.
15 CRO Affidavit at para 16.
16 CRO Affidavit at para 17.



-6-
Applicants arising out of the CCAA proceedings, the APA, or any of the materials filed in

connection with the Dispute.*’

21.  The Settlement also provides for a mutual release as between the Purchaser and
Applicants for all claims made in respect of the Dispute, the APA, and this CCAA proceeding

(the “Release”).

22.  The Settlement is conditional on Court approval. A draft Approval Order is included in

the Applicants’ motion record. The Approval Order would, among other things:

@ Approve the Settlement between the Applicants and the Purchaser, including the

Release as described in the Settlement;

(b) Authorize the Monitor to pay the “Settlement Amount” (as that term is defined in

the Settlement)

(© Confirm that the payment of the settlement funds under the Settlement is fair and
reasonable in the circumstances, is made in good faith, and does not violate the

interest of any person who may claim against the Vendor; and

(d) Seal the unredacted copy of the minutes of settlement in the motion record

pending the conclusion of these CCAA proceedings.

F. Ongoing Matters

23.  Although the dispute was the largest outstanding contested matter facing the Applicants

from a monetary standpoint, there are still outstanding issues between the Applicants and the

7 1bid.
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purchaser of the operating assets of A-Z Foam. The contested amount in that dispute is

approximately $325,000, which settlement negotiations are ongoing.18

24.  Asaresult, the unredacted version of the minutes of settlement contains commercially
sensitive information, which, if publicly disclosed, could potentially impact the negotiations with

the purchaser of A-Z Foam assets.*

PART Il - STATEMENT OF ISSUES, LAW & AUTHORITIES

25. The two issues on this motion are whether (i) the Settlement should be approved and the
Approval Order granted and (ii) the unredacted minutes of settlement should be sealed. The

answer to both issues is “yes” for the reasons that follow.

A. The Court has jurisdiction to approve the Settlement

26.  Section 11 of the CCAA provides the Court with broad powers to make any order that it
considers appropriate.?® The CCAA is a flexible statute that allows the Court to give effect to the
objects of the CCAA beyond merely staying proceedings and adapt to meet contemporary
business needs. Third-party releases are not an uncommon feature of CCAA restructurings and
are justified where the release forms part of a comprehensive compromise that considers the

arrangement between the debtor and its creditors.?

B. The Settlement is fair and reasonable and should be approved

217. In approving a settlement under the CCAA, the Court must be satisfied that:

18 CRO Affidavit at para 18.

19 1bid.

20 Companies' Creditors Arrangement Act, RSC 1985, ¢ C-36, s 11.
2L Sino-Forest, supra note 1 at paras 44-47.
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@ the settlement would be beneficial to the debtor and its stakeholders generally;

(b) the settlement is fair and reasonable; and

(© the settlement is consistent with the purpose and spirit of the CCAA.??

28.  The Settlement meets these criteria for four reasons. First, the Applicants and their
creditors will benefit from resolving the dispute without further litigation because a 3.5-day
hearing would cost considerable amounts in lawyers’ fees for all parties involved, including the

Applicants, the Monitor and the CRO.

29.  Second, the Settlement also avoids the uncertainty and risk of litigation.

30.  Third, the Vendor’s two largest creditors—representing 89 per cent of the total claims—

support the Settlement. The Monitor also supports the Settlement.

31. Finally, the Settlement is consistent with the purpose and spirit of the CCAA. It resolves
the dispute consensually instead of through further litigation and allows the Vendor to finally

distribute funds that the Monitor has held for over three years.

C. A Sealing Order is necessary in the circumstances

32.  Sealing orders—particularly where limited to protecting settlement amounts—are
appropriate in CCAA proceedings where the full disclosure of the terms would undermine
further settlement initiatives with respect to ongoing litigation of related claims. If the Court does

not approve the settlement of a claim, the parties could be prejudiced in other negotiations by the

22 Sino-Forest, supra note 1 at para 49.
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unsuccessful offers being made public. Protecting litigation privilege through proportional and

limited sealing orders fosters the strong public interest in settling disputes.?

33.  The Applicants seek the limited Sealing Order to redact only the Settlement Amount. The
Settlement Amount is commercially sensitive information, which, if publicly disclosed, could
potentially impact the Applicants’ ongoing negotiations with the purchaser of the A-Z Foam

assets. The Sealing Order sought is limited and proportionate in the circumstances.

34.  Overall, the Settlement is fair, reasonable and consistent with the objectives of the CCAA
and principles supported by Canadian courts promoting settlement and the efficient pursuit of

litigation.

PART IV - ORDER REQUESTED

35.  The Applicants submit that the Court should approve the Settlement and grant the
Approval Order substantially in the form included as Schedule “A” to the notice of motion,
including the provision that seals the unredacted minutes of settlement pending the termination

of this CCAA proceeding.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 15th day of September, 2021.

Matthew E?'_.I’_G_o_ttl m_bqp)j Jasmine Landau

2 Re Hollinger Inc., 2011 ONCA 579 at paras 15-22.



https://www.canlii.org/en/on/onca/doc/2011/2011onca579/2011onca579.html?resultIndex=1#par15

September 15, 2021

-10-

LAX O'SULLIVAN LISUS GOTTLIEB LLP
Counsel

Suite 2750, 145 King Street West

Toronto ON M5H 1J8

Matthew P. Gottlieb LSO#: 32268B
mgottlieb@Ilolg.ca

Tel: 416 644 5353

Jasmine K. Landau LSO#: 74316K
jlandau@lolg.ca
Tel: 416956 0110

Lawyers for the Applicant, 4362063 Canada Ltd.



SCHEDULE “A”
LIST OF AUTHORITIES

1. Labourers Pension Fund of Central and Eastern Canada v Sino-Forest Corp., 2013
ONCA 1078

2. Re Hollinger Inc., 2011 ONCA 579



SCHEDULE “B”
TEXT OF STATUTES, REGULATIONS & BY-LAWS

Companies' Creditors Arrangement Act, RSC 1985, ¢ C-36, s 11
General power of court

11 Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring
Act, if an application is made under this Act in respect of a debtor company, the court, on the
application of any person interested in the matter, may, subject to the restrictions set out in this
Act, on notice to any other person or without notice as it may see fit, make any order that it
considers appropriate in the circumstances.



Paras 44-47 and 49

CITATION: Labourers’ Pension Fund of Central and Eastern Canada v. Sino-Forest

Corporation, 2013 ONSC 1078

COURT FILE NO.: CV-12-9667-00CL
CV-11-431153-00CP

DATE: 20130320

SUPERIOR COURT OF JUSTICE - ONTARIO
(COMMERCIAL LIST)

RE:

AND RE:

BEFORE:

COUNSEL:

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SINO-FOREST CORPORATION, Applicant

THE TRUSTEES OF THE LABOURERS’ PENSION FUND OF CENTRAL
AND EASTERN CANADA, THE TRUSTEES OF THE INTERNATIONAL
UNION OF OPERATING ENGINEERS LOCAL 793 PENSION PLAN
FOR OPERATING ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN,
DAVID GRANT AND ROBERT WONG, Plaintiffs

AND:

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO
LIMITED (FORMERLY KNOWN AS BDO MCCABE LO LIMITED),
ALLEN T.Y. CHAN, W. JUDSON MARTIN, KAI KIT POON, DAVID J.
HORSLEY, WILLIAM E. ARDELL, JAMES P. BOWLAND, JAMES M.E.
HYDE, EDMUND MAK, SIMON MURRAY, PETER WANG, GARRY J.
WEST, POYRY (BEIJING) CONSULTING COMPANY LIMITED,
CREDIT SUISSE SECURITIES (CANADA) IN., TD SECURITIES INC,,
DUNDEE SECURITIES CORPORATION, RBC DOMINION
SECURITIES INC., SCOTIA CAPITAL INC,, CIBC WORLD MARKETS
INC., MERRILL LUNCH CANADA INC., CANACCORD FINANCIAL
LTD., MAISON PLACEMENTS CANADA INC., CREDIT SUISSE
SECURITIES (USA) LLC AND MERRILL LYNCH, PIERCE, FENNER &
SMITH INCORPORATED (SUCCESSOR BY MERGER TO BANC OF
AMERICA SECURITIES LLC), Defendants

MORAWETZ J.

Kenneth Rosenberg, Max Starnino, A. Dimitri Lascaris, Daniel Bach,
Charles M. Wright, and Jonathan Ptak, for the Ad Hoc Committee of
Purchasers including the Class Action Plaintiffs

Peter Griffin, Peter Osborne, and Shara Roy, for Emst & Young LLP

2013 ONSC 1078 (CanLlI)


http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/
wlau
Text Box
Paras 44-47 and 49


HEARD:

- Page 2 -
John Pirie and David Gadsden, for Poyry (Beijing) Consulting Company
Ltd.
Robert W. Staley, for Sino-Forest Corporation

Won J. Kim, Michael C. Spencer, and Megan B. McPhee, for the Objectors,
Invesco Canada Ltd., Northwest & Ethical Investments LP and Comité
Syndical National de Retraite Batirente Inc.

John Fabello and Rebecca Wise for the Underwriters
Ken Dekker and Peter Greene, for BDO Limited
Emily Cole and Joseph Marin, for Allen Chan
James Doris, for the U.S. Class Action

Brandon Bames, for Kai Kit Poon

Robert Chadwick and Brendan O’Neill, for the Ad Hoc Committee of
Noteholders

Derrick Tay and Cliff Prophet for the Monitor, FT1 Consulting Canada Inc.
Simon Bieber, for David Horsley
James Grout, for the Ontario Securities Commission

Miles D. O’Reilly, Q.C., for the Junior Objectors, Daniel Lam and Senthilvel
Kanagaratnam

FEBRUARY 4, 2013

ENDORSEMENT

INTRODUCTION

[1] The Ad Hoc Committee of Purchasers of the Applicant’s Securities (the “Ad Hoc
Securities Purchasers’ Committee” or the “Applicant”), including the representative plaintiffs in
the Ontario class action (collectively, the “Ontario Plaintiffs”), bring this motion for approval of
a settlement and release of claims against Ernst & Young LLP [the “Ernst & Young Settlement”,
the “Ernst & Young Release”, the “Emnst & Young Claims” and “Emst & Young”, as further
defined in the Plan of Compromise and Reorganization of Sino-Forest Corporation (“SFC”)
dated December 3, 2012 (the “Plan”)].

2013 ONSC 1078 (CanLlI)
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[2] Approval of the Ernst & Young Settlement is opposed by Invesco Canada Limited
(“Invesco”), Northwest and Ethical Investments L.P. (“Northwest”), Comité Syndical National
de Retraite Bétirente Inc. (“Batirente”), Matrix Asset Management Inc. (“Matrix”), Gestion
Férigue and Montrusco Bolton Investments Inc. (“Montrusco”) (collectively, the “Objectors”).
The Objectors particularly oppose the no-opt-out and full third-party release features of the Ernst
& Young Settlement. The Objectors also oppose the motion for a representation order sought by
the Ontario Plaintiffs, and move instead for appointment of the Objectors to represent the
interests of all objectors to the Ernst & Young Settlement.

[3] For the following reasons, | have determined that the Ernst & Young Settlement, together
with the Ernst & Young Release, should be approved.

FACTS

Class Action Proceedings

[4] SFC is an integrated forest plantation operator and forest productions company, with
most of its assets and the majority of its business operations located in the southern and eastern
regions of the People’s Republic of China. SFC’s registered office is in Toronto, and its
principal business office is in Hong Kong.

[5] SFC’s shares were publicly traded over the Toronto Stock Exchange. During the period
from March 19, 2007 through June 2, 2011, SFC made three prospectus offerings of common
shares. SFC also issued and had various notes (debt instruments) outstanding, which were
offered to investors, by way of offering memoranda, between March 19, 2007 and June 2, 2011.

[6] All of SFC’s debt or equity public offerings have been underwritten. A total of 11 firms
(the “Underwriters”) acted as SFC’s underwriters, and are named as defendants in the Ontario
class action.

[7] Since 2000, SFC has had two auditors: Ernst & Young, who acted as auditor from 2000
to 2004 and 2007 to 2012, and BDO Limited (“BDO”), who acted as auditor from 2005 to 2006.
Ernst & Young and BDO are named as defendants in the Ontario class action.

[8] Following a June 2, 2011 report issued by short-seller Muddy Waters LLC (“Muddy
Waters”), SFC, and others, became embroiled in investigations and regulatory proceedings (with
the Ontario Securities Commission (the “OSC”), the Hong Kong Securities and Futures
Commission and the Royal Canadian Mounted Police) for allegedly engaging in a “complex
fraudulent scheme”. SFC concurrently became embroiled in multiple class action proceedings
across Canada, including Ontario, Quebec and Saskatchewan (collectively, the ‘‘Canadian
Actions”), and in New York (collectively with the Canadian Actions, the “Class Action
Proceedings”), facing allegations that SFC, and others, misstated its financial results,
misrepresented its timber rights, overstated the value of its assets and concealed material
information about its business operations from investors, causing the collapse of an artificially
inflated share price.

2013 ONSC 1078 (CanLlI)
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[9] The Canadian Actions are comprised of two components: first, there is a shareholder
claim, brought on behalf of SFC’s current and former shareholders, seeking damages in the
amount of $6.5 billion for general damages, $174.8 million in connection with a prospectus
issued in June 2007, $330 million in relation to a prospectus issued in June 2009, and $319.2
million in relation to a prospectus issued in December 2009; and second, there is a noteholder
claim, brought on behalf of former holders of SFC’s notes (the “Noteholders™), in the amount of
approximately $1.8 billion. The noteholder claim asserts, among other things, damages for loss
of value in the notes.

[L0] Two other class proceedings relating to SFC were subsequently commenced in Ontario:
Smith et al. v. Sino-Forest Corporation et al., which commenced on June 8, 2011; and Northwest
and Ethical Investments L.P. et al. v. Sino-Forest Corporation et al., which commenced on
September 26, 2011.

[11] In December 2011, there was a motion to determine which of the three actions in Ontario
should be permitted to proceed and which should be stayed (the “Carriage Motion”). On January
6, 2012, Perell J. granted carriage to the Ontario Plaintiffs, appointed Siskinds LLP and Koskie
Minsky LLP to prosecute the Ontario class action, and stayed the other class proceedings.

CCAA Proceedings

[12] SFC obtained an initial order under the Companies’ Creditors Arrangement Act, R.S.C.
1985, ¢. C-36 (“CCAA”) on March 30, 2012 (the “Initial Order”), pursuant to which a stay of
proceedings was granted in respect of SFC and certain of its subsidiaries. Pursuant to an order
on May 8, 2012, the stay was extended to all defendants in the class actions, including Ernst &
Young. Due to the stay, the certification and leave motions have yet to be heard.

[13] Throughout the CCAA proceedings, SFC asserted that there could be no effective
restructuring of SFC’s business, and separation from the Canadian parent, if the claims asserted
against SFC’s subsidiaries arising out of, or connected to, claims against SFC remained
outstanding.

[14] In addition, SFC and FTI Consulting Canada Inc. (the “Monitor”) continually advised
that timing and delay were critical elements that would impact on maximization of the value of
SFC’s assets and stakeholder recovery.

[15] On May 14, 2012, an order (the “Claims Procedure Order”) was issued that approved a
claims process developed by SFC, in consultation with the Monitor. In order to identify the
nature and extent of the claims asserted against SFC’s subsidiaries, the Claims Procedure Order
required any claimant that had or intended to assert a right or claim against one or more of the
subsidiaries, relating to a purported claim made against SFC, to so indicate on their proof of
claim.

[16] The Ad Hoc Securities Purchasers’ Committee filed a proof of claim (encapsulating the
approximately $7.3 billion shareholder claim and $1.8 billion noteholder claim) in the CCAA
proceedings on behalf of all putative class members in the Ontario class action. The plaintiffs in

2013 ONSC 1078 (CanLlI)
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the New York class action filed a proof of claim, but did not specify quantum of damages. Ernst
& Young filed a proof of claim for damages and indemnification. The plaintiffs in the
Saskatchewan class action did not file a proof of claim. A few shareholders filed proofs of claim
separately. No proof of claim was filed by Kim Orr Barristers P.C. (“Kim Orr”), who represent
the Objectors.

[L7] Prior to the commencement of the CCAA proceedings, the plaintiffs in the Canadian
Actions settled with Poyry (Beijing) Consulting Company Limited (“POyry”) (the “Poyry
Settlement”), a forestry valuator that provided services to SFC. The class was defined as all
persons and entities who acquired SFC’s securities in Canada between March 19, 2007 to June 2,
2011, and all Canadian residents who acquired SFC securities outside of Canada during that
same period (the “Poyry Settlement Class”).

[18] The notice of hearing to approve the POyry Settlement advised the Pdyry Settlement
Class that they may object to the proposed settlement. No objections were filed.

[19] Perell J. and Emond J. approved the settlement and certified the Poyry Settlement Class
for settlement purposes. January 15, 2013 was fixed as the date by which members of the Poyry
Settlement Class, who wished to opt-out of either of the Canadian Actions, would have to file an
opt-out form for the claims administrator, and they approved the form by which the right to opt-
out was required to be exercised.

[20] Notice of the certification and settlement was given in accordance with the certification
orders of Perell J. and Emond J. The notice of certification states, in part, that:

IF YOU CHOOSE TO OPT OUT OF THE CLASS, YOU WILL BE OPTING
OUT OF THE ENTIRE PROCEEDING. THIS MEANS THAT YOU WILL BE
UNABLE TO PARTICIPATE IN ANY FUTURE SETTLEMENT OR
JUDGMENT REACHED WITH OR AGAINST THE REMAINING
DEFENDANTS.

[21]  The opt-out made no provision for an opt-out on a conditional basis.

[22] On June 26, 2012, SFC brought a motion for an order directing that claims against SFC
that arose in connection with the ownership, purchase or sale of an equity interest in SFC, and
related indemnity claims, were “equity claims” as defined in section 2 of the CCAA, including
the claims by or on behalf of shareholders asserted in the Class Action Proceedings. The equity
claims motion did not purport to deal with the component of the Class Action Proceedings
relating to SFC’s notes.

[23] In reasons released July 27, 2012 [Re Sino-Forest Corp., 2012 ONSC 4377], | granted the
relief sought by SFC (the “Equity Claims Decision”), finding that “the claims advanced in the
shareholder claims are clearly equity claims”. The Ad Hoc Securities Purchasers’ Committee
did not oppose the motion, and no issue was taken by any party with the court’s determination
that the shareholder claims against SFC were “equity claims”. The Equity Claims Decision was
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subsequently affirmed by the Court of Appeal for Ontario on November 23, 2012 [Re Sino-
Forest Corp., 2012 ONCA 816].

Ernst & Young Settlement

[24] The Ernst & Young Settlement, and third party releases, was not mentioned in the early
versions of the Plan. The initial creditors’ meeting and vote on the Plan was scheduled to occur
on November 29, 2012; when the Plan was amended on November 28, 2012, the creditors’
meeting was adjourned to November 30, 2012.

[25] On November 29, 2012, Emnst & Young’s counsel and class counsel concluded the
proposed Ernst & Young Settlement. The creditors’ meeting was again adjourned, to December
3, 2012; on that date, a new Plan revision was released and the Ernst & Young Settlement was
publicly announced. The Plan revision featured a new Article 11, reflecting the “framework™ for
the proposed Ernst & Young Settlement and for third-party releases for named third-party
defendants as identified at that time as the Underwriters or in the future.

[26] On December 3, 2012, a large majority of creditors approved the Plan. The Objectors
note, however, that proxy materials were distributed weeks earlier and proxies were required to
be submitted three days prior to the meeting and it is evident that creditors submitting proxies
only had a pre-Article 11 version of the Plan. Further, no equity claimants, such as the Objectors,
were entitled to vote on the Plan. On December 6, 2012, the Plan was further amended, adding
Ernst & Young and BDO to Schedule A, thereby defining them as named third-party defendants.

[27] Ultimately, the Ernst & Young Settlement provided for the payment by Ernst & Young of
$117 million as a settlement fund, being the full monetary contribution by Ernst & Young to
settle the Ernst & Young Claims; however, it remains subject to court approval in Ontario, and
recognition in Quebec and the United States, and conditional, pursuant to Article 11.1 of the
Plan, upon the following steps:

@ the granting of the sanction order sanctioning the Plan including the terms of the
Ermnst & Young Settlement and the Ernst & Young Release (which preclude any
right to contribution or indemnity against Ernst & Young);

(b) the issuance of the Settlement Trust Order;

(©) the issuance of any other orders necessary to give effect to the Ernst & Young
Settlement and the Ernst & Young Release, including the Chapter 15 Recognition
Order;

(d) the fulfillment of all conditions precedent in the Ernst & Young Settlement; and
e) all orders being final orders not subject to further appeal or challenge.

[28] On December 6, 2012, Kim Orr filed a notice of appearance in the CCAA proceedings on
behalf of three Objectors: Invesco, Northwest and Batirente. These Objectors opposed the
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sanctioning of the Plan, insofar as it included Article 11, during the Plan sanction hearing on
December 7, 2012.

[29] At the Plan sanction hearing, SFC’s counsel made it clear that the Plan itself did not
embody the Ermnst & Young Settlement, and that the parties’ request that the Plan be sanctioned
did not also cover approval of the Ernst & Young Settlement. Moreover, according to the Plan
and minutes of settlement, the Ernst & Young Settlement would not be consummated (i.e. money
paid and releases effective) unless and until several conditions had been satisfied in the future.

[30] The Plan was sanctioned on December 10, 2012 with Article 11. The Objectors take the
position that the Funds’ opposition was dismissed as premature and on the basis that nothing in
the sanction order affected their rights.

[31] On December 13, 2012, the court directed that its hearing on the Ernst & Young
Settlement would take place on January 4, 2013, under both the CCAA and the Class
Proceedings Act, 1992, S.0. 1992, c. 6 (“CPA”). Subsequently, the hearing was adjourned to
February 4, 2013.

[32] On January 15, 2013, the last day of the opt-out period established by orders of Perell J.
and Emond J., six institutional investors represented by Kim Orr filed opt-out forms. These
institutional investors are Northwest and Bétirente, who were two of the three institutions
represented by Kim Orr in the Carriage Motion, as well as Invesco, Matrix, Montrusco and
Gestion Ferique (all of which are members of the Poyry Settlement Class).

[33] According to the opt-out forms, the Objectors held approximately 1.6% of SFC shares
outstanding on June 30, 2011 (the day the Muddy Waters report was released). By way of
contrast, Davis Selected Advisors and Paulson and Co., two of many institutional investors who
support the Ernst & Young Settlement, controlled more than 25% of SFC’s shares at this time. In
addition, the total number of outstanding objectors constitutes approximately 0.24% of the
34,177 SFC beneficial shareholders as of April 29, 2011.

LAW AND ANALYSIS

Court’s Jurisdiction to Grant Requested Approval

[34] The Claims Procedure Order of May 14, 2012, at paragraph 17, provides that any person
that does not file a proof of claim in accordance with the order is barred from making or
enforcing such claim as against any other person who could claim contribution or indemnity
from the Applicant. This includes claims by the Objectors against Ernst & Young for which
Ernst & Young could claim indemnity from SFC.

[35] The Claims Procedure Order also provides that the Ontario Plaintiffs are authorized to
file one proof of claim in respect of the substance of the matters set out in the Ontario class
action, and that the Quebec Plaintiffs are similarly authorized to file one proof of claim in respect
of the substance of the matters set out in the Quebec class action. The Objectors did not object
to, or oppose, the Claims Procedure Order, either when it was sought or at any time thereafter.
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The Objectors did not file an independent proof of claim and, accordingly, the Canadian
Claimants were authorized to and did file a proof of claim in the representative capacity in
respect of the Objectors’ claims.

[36] The Ernst & Young Settlement is part of a CCAA plan process. Claims, including
contingent claims, are regularly compromised and settled within CCAA proceedings.  This
includes outstanding litigation claims against the debtor and third parties. Such compromises
fully and finally dispose of such claims, and it follows that there are no continuing procedural or
other rights in such proceedings. Simply put, there are no “opt-outs” n the CCAA.

[37] It is well established that class proceedings can be settled in a CCAA proceeding. See
Robertson v. ProQuest Information and Learning Co., 2011 ONSC 1647 [Robertson].

[38] As noted by Pepall J. (as she then was) in Robertson, para. 8:

When dealing with the consensual resolution of a CCAA claim filed in a claims
process that arises out of ongoing litigation, typically no court approval is
required. In contrast, class proceedings settlements must be approved by the
court. The notice and process for dissemination of the settlement agreement must
also be approved by the court.

[39] Inthis case, the notice and process for dissemination have been approved.

[40] The Objectors take the position that approval of the Ernst & Young Settlement would
render their opt-out rights illusory; the inherent flaw with this argument is that it is not possible
to ignore the CCAA proceedings.

[41] In this case, claims arising out of the class proceedings are claims in the CCAA process.
CCAA claims can be, by definition, subject to compromise. The Claims Procedure Order
establishes that claims as against Ernst & Young fall within the CCAA proceedings. Thus, these
claims can also be the subject of settlment and, if settled, the claims of all creditors in the class
can also be settled.

[42] In my view, these proceedings are the appropriate time and place to consider approval of
the Ernst & Young Settlement. This court has the jurisdiction in respect of both the CCAA and
the CPA.

Should the Court Exercise Its Discretion to Approve the Settlement

[43] Having established the jurisdictional basis to consider the motion, the central inquiry is
whether the court should exercise its discretion to approve the Ernst & Young Settlement.

CCAA Interpretation

[44] The CCAA is a “flexible statute”, and the court has “jurisdiction to approve major
transactions, including settlement agreements, during the stay period defined in the Initial
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Order”. The CCAA affords courts broad jurisdiction to make orders and “fill in the gaps in
legislation so as to give effect to the objects of the CCAA.” [Re Nortel Networks Corp., 2010
ONSC 1708, paras. 66-70 (“Re Nortel”)); Re Canadian Red Cross Society (1998), 5 C.B.R. (4th)
299, 72 O.T.C. 99, para. 43 (Ont. C.J.)]

[45] Further, as the Supreme Court of Canada explained in Re Ted Leroy Trucking Ltd.
[Century Services], 2010 SCC 60, para. 58:

CCAA decisions are often based on discretionary grants of jurisdiction. The
incremental exercise of judicial discretion in commercial courts under conditions
one practitioner aptly described as “the hothouse of real time litigation” has been
the primary method by which the CCAA has been adapted and has evolved to
meet contemporary business and social needs (internal citations omitted). ...\WWhen
large companies encounter difficulty, reorganizations become increasingly
complex. CCAA courts have been called upon to innovate accordingly in
exercising their jurisdiction beyond merely staying proceedings against the
Debtor to allow breathing room for reorganization. They have been asked to
sanction measures for which there is no explicit authority in the CCAA.

[46] It is also established that third-party releases are not an uncommon feature of complex
restructurings under the CCAA [ATB Financial v. Metcalf and Mansfield Alternative Investments
Il Corp., 2008 ONCA 587 (“ATB Financial”); Re Nortel, supra; Robertson, supra; Re Muscle
Tech Research and Development Inc. (2007), 30 C.B.R. (5th) 59, 156 A.C.W.S. (3d) 22 (Ontario
S.C.J.) (“Muscle Tech”); Re Grace Canada Inc. (2008), 50 C.B.R. (5th) 25 (Ont. S.C.J.); Re
Allen-Vanguard Corporation, 2011 ONSC 5017].

[47] The Court of Appeal for Ontario has specifically confirmed that a third-party release is
justified where the release forms part of a comprehensive compromise. As Blair J. A. stated in
ATB Financial, supra:

69. In keeping with this scheme and purpose, | do not suggest that any and all
releases between creditors of the debtor company seeking to restructure and third
parties may be made the subject of a compromise or arrangement between the
debtor and its creditors. Nor do | think the fact that the releases may be
“necessary” in the sense that the third parties or the debtor may refuse to proceed
without them, of itself, advances the argument in favour of finding jurisdiction
(although it may well be relevant in terms of the fairness and reasonableness

analysis).

70. The release of the claim in question must be justified as part of the
compromise or arrangement between the debtor and its creditors. In short, there
must be a reasonable connection between the third party claim being
compromised in the plan and the restructuring achieved by the plan to warrant
inclusion of the third party release in the plan ...
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71. In the course of his reasons, the application judge made the following
findings, all of which are amply supported on the record:

a) The parties to be released are necessary and essential to the restructuring of the
debtor;

b) The claims to be released are rationally related to the purpose of the Plan and
necessary for it;

c) The Plan cannot succeed without the releases;

d) The parties who are to have claims against them released are contributing in a
tangible and realistic way to the Plan; and

e) The Plan will benefit not only the debtor companies but creditor Noteholders
generally.

72. Here, then — as was the case in T&N — there is a close connection between the
claims being released and the restructuring proposal. The tort claims arise out of
the sale and distribution of the ABCP Notes and their collapse in value, just as do
the contractual claims of the creditors against the debtor companies. The purpose
of the restructuring is to stabilize and shore up the value of those notes in the long
run. The third parties being released are making separate contributions to enable
those results to materialize. Those contributions are identified earlier, at para. 31
of these reasons. The application judge found that the claims being released are
not independent of or unrelated to the claims that the Noteholders have against the
debtor companies; they are closely connected to the value of the ABCP Notes and
are required for the Plan to succeed ...

73. | am satisfied that the wording of the CCAA — construed in light of the
purpose, objects and scheme of the Act and in accordance with the modern
principles of statutory interpretation — supports the court’s jurisdiction and
authority to sanction the Plan proposed here, including the contested third-party
releases contained in it.

78. ... | believe the open-ended CCAA permits third-party releases that are
reasonably related to the restructuring at issue because they are encompassed in
the comprehensive terms “compromise” and “arrangement” and because of the
double-voting majority and court sanctioning statutory mechanism that makes
them binding on unwilling creditors.
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113. At para. 71 above | recited a number of factual findings the application judge
made in concluding that approval of the Plan was within his jurisdiction under the
CCAA and that it was fair and reasonable. For convenience, | reiterate them here
— with two additional findings — because they provide an important foundation for
his analysis concerning the fairness and reasonableness of the Plan.  The
application judge found that:

a) The parties to be released are necessary and essential to the restructuring of the
debtor;

b) The claims to be released are rationally related to the purpose of the Plan and
necessary for it;

c) The Plan cannot succeed without the releases;

d) The parties who are to have claims against them released are contributing in a
tangible and realistic way to the Plan;

e) The Plan will benefit not only the debtor companies but creditor Noteholders
generally;

f) The voting creditors who have approved the Plan did so with knowledge of the
nature and effect of the releases; and that,

g) The releases are fair and reasonable and not overly broad or offensive to public
policy.

[48] Furthermore, in ATB Financial, supra, para. 111, the Court of Appeal confirmed that
parties are entitled to settle allegations of fraud and to include releases of such claims as part of
the settlement. It was noted that “there is no legal impediment to granting the release of an
antecedent claim in fraud, provided the claim is in the contemplation of the parties to the release
at the time it is given”.

Relevant CCAA Factors

[49] In assessing a settlement within the CCAA context, the court looks at the following three
factors, as articulated in Robertson, supra:

(@) whether the settlement is fair and reasonable;
(b) whether it provides substantial benefits to other stakeholders; and
(c) whether it is consistent with the purpose and spirit of the CCAA.

[50] Where a settlement also provides for a release, such as here, courts assess whether there
is “a reasonable connection between the third party claim being compromised in the plan and the
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restructuring achieved by the plan to warrant inclusion of the third party release in the plan”.
Applying this “nexus test” requires consideration of the following factors: [ATB Financial,
supra, para. 70]

(@) Are the claims to be released rationally related to the purpose of the plan?
(b) Are the claims to be released necessary for the plan of arrangement?

(c) Are the parties who have claims released against them contributing in a tangible and
realistic way? and

(d) Will the plan benefit the debtor and the creditors generally?

Counsel Submissions

[51] The Objectors argue that the proposed Ernst & Young Release is not integral or necessary
to the success of Sino-Forest’s restructuring plan, and, therefore, the standards for granting third-
party releases in the CCAA are not satisfied. No one has asserted that the parties require the
Ernst & Young Settlement or Ernst & Young Release to allow the Plan to go forward; in fact, the
Plan has been implemented prior to consideration of this issue. Further, the Objectors contend
that the $117 million settlement payment is not essential, or even related, to the restructuring,
and that it is concerning, and telling, that varying the end of the Ernst & Young Settlement and
Ernst & Young Release to accommodate opt-outs would extinguish the settlement.

[52] The Objectors also argue that the Ernst & Young Settlement should not be approved
because it would vitiate opt-out rights of class members, as conferred as follows in section 9 of
the CPA: “Any member of a class involved in a class proceeding may opt-out of the proceeding
in the manner and within the time specified in the certification order.” This right is a
fundamental element of procedural fairness in the Ontario class action regime [Fischer v. 1G
Investment Management Ltd., 2012 ONCA 47, para. 69], and is not a mere technicality or
illusory. It has been described as absolute [Durling v. Sunrise Propane Energy Group Inc., 2011
ONSC 266]. The opt-out period allows persons to pursue their self-interest and to preserve their
rights to pursue individual actions [Mangan v. Inco Ltd., (1998) 16 C.P.C. (4th) 165 38 O.R. (3d)
703 (Ont. C.J.)].

[53] Based on the foregoing, the Objectors submit that a proposed class action settlement with
Ernst & Young should be approved solely under the CPA, as the Poyry Settlement was, and not
through misuse of a third-party release procedure under the CCAA. Further, since the minutes of
settlement make it clear that Ernst & Young retains discretion not to accept or recognize normal
opt-outs if the CPA procedures are invoked, the Ernst & Young Settlement should not be
approved in this respect either.

[54] Multiple parties made submissions favouring the Ernst & Young Settlement (with the
accompanying Ernst & Young Release), arguing that it is fair and reasonable in the
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circumstances, benefits the CCAA stakeholders (as evidenced by the broad-based support for the
Plan and this motion) and rationally connected to the Plan.

[55] Ontario Plaintiffs’ counsel submits that the form of the bar order is fair and properly
balances the competing interests of class members, Ernst & Young and the non-settling
defendants as:

(@) class members are not releasing their claims to a greater extent than necessary;

(b) Ernst & Young is ensured that its obligations in connection to the Settlement will
conclude its liability in the class proceedings;

(c) the non-settling defendants will not have to pay more following a judgment than they
would be required to pay if Ernst & Young remained as a defendant in the action; and

(d) the non-settling defendants are granted broad rights of discovery and an appropriate
credit in the ongoing litigation, if it is ultimately determined by the court that there is
a right of contribution and indemnity between the co-defendants.

[56] SFC argues that Emst & Young’s support has simplified and accelerated the Plan
process, including reducing the expense and management time otherwise to be incurred in
litigating claims, and was a catalyst to encouraging many parties, including the Underwriters and
BDO, to withdraw their objections to the Plan. Further, the result is precisely the type of
compromise that the CCAA is designed to promote; namely, Ernst & Young has provided a
tangible and significant contribution to the Plan (notwithstanding any pitfalls in the litigation
claims against Ernst & Young) that has enabled SFC to emerge as Newco/Newcoll in a timely
way and with potential viability.

[57] Emst & Young’s counsel submits that the Emst & Young Settlement, as a whole,
including the Ernst & Young Release, must be approved or rejected; the court cannot modify the
terms of a proposed settlment. Further, in deciding whether to reject a settlement, the court
should consider whether doing so would put the settlement in “jeopardy of being unravelled”. In
this case, counsel submits there is no obligation on the parties to resume discussions and it could
be that the parties have reached their limits in negotiations and will backtrack from their
positions or abandon the effort.

Analysis and Conclusions

[58] The Ernst & Young Release forms part of the Ernst & Young Settlement. In considering
whether the Ernst & Young Settlement is fair and reasonable and ought to be approved, it is
necessary to consider whether the Ernst & Young Release can be justified as part of the Ernst &
Young Settlement. See ATB Financial, supra, para. 70, as quoted above.

[59] In considering the appropriateness of including the Ernst & Young Release, | have taken
into account the following.
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[60] Firstly, although the Plan has been sanctioned and implemented, a significant aspect of
the Plan is a distribution to SFC’s creditors. The significant and, in fact, only monetary
contribution that can be directly identified, at this time, is the $117 million from the Ernst &
Young Settlment. Simply put, until such time as the Ernst & Young Settlement has been
concluded and the settlement proceeds paid, there can be no distribution of the settlement
proceeds to parties entitltd to receive them. It seems to me that in order to effect any
distribution, the Ernst & Young Release has to be approved as part of the Ernst & Young
Settlement.

[61] Secondly, it is apparent that the claims to be released against Ernst & Young are
rationally related to the purpose of the Plan and necessary for it. SFC put forward the Plan. As |
outlined in the Equity Claims Decision, the claims of Ernst & Young as against SFC are
intertwined to the extent that they cannot be separated. Similarly, the claims of the Objectors as
against Ernst & Young are, in my view, intertwined and related to the claims against SFC and to
the purpose of the Plan.

[62] Thirdly, although the Plan can, on its face, succeed, as evidenced by its implementation,
the reality is that without the approval of the Ernst & Young Settlement, the objectives of the
Plan remain unfulfilled due to the practical inability to distribute the settlement proceeds.
Further, in the event that the Ernst & Young Release is not approved and the litigation continues,
it becomes circular in nature as the position of Ernst & Young, as detailed in the Equity Claims
Decision, involves Ernst & Young bringing an equity claim for contribution and indemnity as
against SFC.

[63] Fourthly, it is clear that Ernst & Young is contributing in a tangible way to the Plan, by
its significant contribution of $117 million.

[64] Fifthly, the Plan benefits the claimants in the form of a tangible distribution. Blair J.A., at
paragraph 113 of ATB Financial, supra, referenced two further facts as found by the application
judge in that case; namely, the voting creditors who approved the Plan did so with the knowledge
of the nature and effect of the releases. That situation is also present in this case.

[65] Finally, the application judge in ATB Financial, supra, held that the releases were fair
and reasonable and not overly broad or offensive to public policy. In this case, having
considered the alternatives of lengthy and uncertain litigation, and the full knowledge of the
Canadian plaintiffs, 1 conclude that the Ernst & Young Release is fair and reasonable and not
overly broad or offensive to public policy.

[66] In my view, the Ernst & Young Settlement is fair and reasonable, provides substantial
benefits to relevant stakeholders, and is consistent with the purpose and spirit of the CCAA. In
addition, in my view, the factors associated with the ATB Financial nexus test favour approving
the Ernst & Young Release.

[67] In Re Nortel, supra, para. 81, | noted that the releases benefited creditors generally
because they ‘reduced the risk of litigation, protected Nortel against potential contribution
claims and indemnity claims and reduced the risk of delay caused by potentially complex
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litigation and associated depletion of assets to fund potentially significant litigation costs”.  In
this case, there is a connection between the release of claims against Ernst & Young and a
distribution to creditors. The plaintiffs in the litigation are shareholders and Noteholders of SFC.
These plaintiffs have claims to assert against SFC that are being directly satisfied, in part, with
the payment of $117 million by Ernst & Young.

[68] In my view, it is clear that the claims Ernst & Young asserted against SFC, and SFC’s
subsidiaries, had to be addressed as part of the restructuring. The interrelationship between the
various entities is further demonstrated by Ernst & Young’s submission that the release of claims
by Ernst & Young has allowed SFC and the SFC subsidiaries to contribute their assets to the
restructuring, unencumbered by claims totalling billions of dollars. As SFC is a holding
company with no material assets of its own, the unencumbered participation of the SFC
subsidiaries is crucial to the restructuring.

[69] At the outset and during the CCAA proceedings, the Applicant and Monitor specifically
and consistently identified timing and delay as critical elements that would impact on
maximization of the value and preservation of SFC’s assets.

[70] Counsel submits that the claims against Ernst & Young and the indemnity claims asserted
by Ernst & Young would, absent the Ernst & Young Settlement, have to be finally determined
before the CCAA claims could be quantified. As such, these steps had the potential to
significantly delay the CCAA proceedings. Where the claims being released may take years to
resolve, are risky, expensive or otherwise uncertain of success, the benefit that accrues to
creditors in having them settled must be considered. See Re Nortel, supra, paras. 73 and 81; and
Muscle Tech, supra, paras. 19-21.

[71] TImplicit in my findings is rejection of the Objectors’ arguments questioning the validity
of the Ernst & Young Settltment and Ernst & Young Release. The relevant consideration is
whether a proposed settlement and third-party release sufficiently benefits all stakeholders to
justify court approval. | reject the position that the $117 million settlement payment is not
essential, or even related, to the restructuring; it represents, at this point in time, the only real
monetary consideration available to stakeholders. The potential to vary the Ernst & Young
Settlement and Ernst & Young Release to accommodate opt-outs is futile, as the court is being
asked to approve the Ernst & Young Settlement and Ernst & Young Release as proposed.

[72] 1 do not accept that the class action settlement should be approved solely under the CPA.
The reality facing the parties is that SFC is insolvent; it is under CCAA protection, and
stakeholder claims are to be considered in the context of the CCAA regime. The Objectors’
claim against Ernst & Young cannot be considered in isolation from the CCAA proceedings. The
claims against Ernst & Young are interrelated with claims as against SFC, as is made clear in
the Equity Claims Decision and Claims Procedure Order.

[73] Even if one assumes that the opt-out argument of the Objectors can be sustained, and opt-
out rights fully provided, to what does that lead? The Objectors are left with a claim against
Ernst & Young, which it then has to put forward in the CCAA proceedings. Without taking into
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account any argument that the claim against Ernst & Young may be affected by the claims bar
date, the claim is still capable of being addressed under the Claims Procedure Order. In this way,
it is again subject to the CCAA fairness and reasonable test as set out in ATB Financial, supra.

[74] Moreover, CCAA proceedings take into account a class of creditors or stakeholders who
possess the same legal interests. In this respect, the Objectors have the same legal interests as
the Ontario Plaintiffs. Ultimately, this requires consideration of the totality of the class. In this
case, it is clear that the parties supporting the Ernst & Young Settlement are vastly superior to
the Objectors, both in number and dollar value.

[75] Although the right to opt-out of a class action is a fundamental element of procedural
fairness in the Ontario class action regime, this argument cannot be taken in isolation. It must be
considered in the context of the CCAA.

[76] The Objectors are, in fact, part of the group that will benefit from the Ernst & Young
Settlement as they specifically seek to reserve their rights to “opt-in” and share in the spoils.

[77] It is also clear that the jurisprudence does not permit a dissenting stakeholder to opt-out
of a restructuring. [Re Sammi Atlas Inc., (1998) 3 C.B.R. (4th) 171 (Ont. Gen. Div. (Commercial
List)).] If that were possible, no creditor would take part in any CCAA compromise where they
were to receive less than the debt owed to them. There is no right to opt-out of any CCAA
process, and the statute contemplates that a minority of creditors are bound by the plan which a
majority have approved and the court has determined to be fair and reasonable.

[78] SFC is insolvent and all stakeholders, including the Objectors, will receive less than what
they are owed. By virtue of deciding, on their own volition, not to participate in the CCAA
process, the Objectors relinquished their right to file a claim and take steps, in a timely way, to
assert their rights to vote in the CCAA proceeding.

[79] Further, even if the Objectors had filed a claim and voted, their minimal 1.6% stake in
SFC’s outstanding shares when the Muddy Waters report was released makes it highly unlikely
that they could have altered the outcome.

[80] Finally, although the Objectors demand a right to conditionally opt-out of a settlement,
that right does not exist under the CPA or CCAA. By virtue of the certification order, class
members had the ability to opt-out of the class action. The Objectors did not opt-out in the true
sense; they purported to create a conditional opt-out. Under the CPA, the right to opt-out is “in
the manner and within the time specified in the certification order”. There is no provision for a
conditional opt-out in the CPA, and Ontario’s single opt-out regime causes ‘“no prejudice...to
putative class members”. [CPA, section 9; Osmun v. Cadbury Adams Canada Inc. (2009), 85
C.P.C. (6th) 148, paras. 43-46 (Ont. S.C.J.); and Eidoo v. Infineon Technologies AG, 2012
ONSC 7299.]

Miscellaneous
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[81] For greater certainty, it is my understanding that the issues raised by Mr. O’Reilly have
been clarified such that the effect of this endorsement is that the Junior Objectors will be
included with the same status as the Ontario Plaintiffs.

DISPOSITION

[82] In the result, for the foregoing reasons, the motion is granted. A declaration shall issue to
the effect that the Ernst & Young Settlement is fair and reasonable in all the circumstances. The
Ernst & Young Settlement, together with the Ernst & Young Release, is approved and an order
shall issue substantially in the form requested. The motion of the Objectors is dismissed.

MORAWETZ J.

Date: March 20, 2013
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In the Matter of a Proposed Plan of Conprom se or
Arrangenment wth Respect to Hollinger Inc. et al.

[ ndexed as: Hollinger Inc. (Re)]

107 OR (3d) 1

2011 ONCA 579

Court of Appeal for Ontario,
Goudge, Sharpe and Karakatsanis JJ. A
Septenber 8, 2011

Cvil procedure -- Sealing order -- Mtion judge not erring
in granting sealing order in Conpanies' Creditors Arrangenent
Act proceedings on basis of assertion that full disclosure of
terms of settlenent agreenments would underm ne Litigation
Trustee's initiatives with respect to litigation in event that
settlements were not approved by court -- Litigation privilege
applying to terns of settlenent agreenents -- Sealing order
constituting mnimal intrusion on open court principle as it
applied only to anbunts to be paid under settlenent agreenents
-- Sealing order not inposing undue burden on non-settling
parties by requiring themto sign confidentiality agreenent as
pre-condition to disclosure of redacted information -- Settling
parties not waiving privilege by putting virtually al
settlenment terns on public record and by disclosing redacted
portions of settlenent agreenents to non-settling parties who
signed confidentiality agreenent.

I n proceedi ngs under the Conpanies' Creditors Arrangenent
Act, R S. C 1985, c¢c. C36, the notion judge granted a sealing
order which provided for the imrediate full disclosure of the
terms of two settlenent agreenents, other than the anounts to
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be paid. The sealing order provided that any non-settling party
coul d have access to the redacted information upon signing a
confidentiality agreenent and agreeing to only use the redacted
information in the settlenent approval proceeding. The order
was granted on the basis of an assertion that full disclosure
of the terns of the settlenent agreenents woul d underm ne the
Litigation Trustee's initiatives with respect to the litigation
in the event that the settlenents were not approved by the
court. One of the non-settling parties appeal ed the sealing
order, arguing that it was a serious and unjustified

i nfringenment of the open court principle.

Hel d, the appeal should be dism ssed.

Litigation settlement privilege applied to the terns of the
two settlenent agreenents until the court either accepted or
rejected the settlenents. Litigation settlenment privilege
constitutes a social value of superordinate inportance capable
of justifying a sealing order that limts the open court
principle. It was open to the notion judge to conclude that the
salutary effects of the sealing order outweighed its
del eterious effects on the right to free expression and the
public [page2 J]interest in open and accessible court
proceedi ngs. The sealing order did not inpose an undue burden
on the non-settling parties by requiring themto sign a
confidentiality agreenent as a pre-condition to disclosure. The
settling parties did not waive privilege by putting virtually
all of the terns of the settlenents on the public record and by
di scl osing the redacted portions of the settlenent agreenents
to those non-settling parties who signed confidentiality
agr eement s.

Cases referred to
Sierra Cub of Canada v. Canada (M nister of Finance), [2002] 2

S.CR 522, [2002] S.C.J. No. 42, 2002 SCC 41, 211 D.L.R

(4th) 193, 287 NR 203, J.E. 2002-803, 40 Admn. L.R

(3d) 1, 44 CE L.R (N S.) 161, 20 CP.C. (5th) 1, 18

CP.R (4th) 1, 93 CR R (2d) 219, 113 AC WS. (3d) 36

apl d
O her cases referred to
Inter-Leasing Inc. v. Ontario (Mnister of Finance), [2009]

O J. No. 4714, [2010] 1 C. T.C 177, 256 OA.C. 83 (Dv. C.);
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Kel vin Energy Ltd. v. Lee, [1992] 3 S.C. R 235, [1992] S. C J.
No. 88, 97 D.L.R (4th) 616, 143 N.R 191, J.E 92-1625, 51
QA C 49, 36 ACWS. (3d) 362; Sparling v. SouthamInc.
(1988), 66 OR (2d) 225, [1988] OJ. No. 1745, 41 B.L.R

22, 12 ACWS. (3d) 205 (H.C J.)

Statutes referred to

Conpani es' Creditors Arrangenent Act, R S.C. 1985, c. C36 [as
am |

Authorities referred to

Bryant, Alan W, Sidney N. Lederman and M chell e Fuerst, The
Law of Evidence in Canada, 3rd ed. (Markham Ont.:
Lexi sNexi s, 2009)

APPEAL fromthe sealing order of C. L. Canpbell J. of the
Superior Court of Justice dated February 5, 2011

Earl A Cherniak, QC., Kenneth D. Kraft and Jason Squire,

for Conrad Bl ack and Conrad Bl ack Capital Corporation.

Paul D. Guy and Faren Bogach, for Daniel Col son.

M chael E. Barrack and Megan Keenberg, for Hollinger Inc.

John Lorn McDougall, QC., Norman J. Enblem and Matthew
Fl em ng, for KPMG LLP

Ronal d Foerster, for Torys LLP

David C. Moore, for Catalyst Fund General Partner | Inc.
CGeorge Benchetrit, for indenture trustee.

Lawr ence Thacker, for Ernst & Young Inc., nonitor.

[1] BY THE COURT: -- Conrad Bl ack and Conrad Bl ack Capit al
Corporation ("Black") appeal a sealing order redacting the

anopunts to be paid by the respondents, Torys LLP and KPMG LLP
Canada, to the respondent, Hollinger Inc., pursuant to two
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proposed settl enment agreenents. The settl enment agreenents were
made in the context of a Conpanies' Creditor Arrangenent Act,
R S.C. 1985, c¢c. C 36 ("CCAA") proceeding and are subject to
court approval. The sealing order provides for the inmmedi ate
full disclosure of all terns of the settlenents, other than the
anounts to be paid, and details as to the manner of paynent in
[ page3 Jthe Torys agreenent. The sealing order further

provi des that any non-settling party may have access to the
redacted i nformati on upon signing a confidentiality agreenent
only to use the redacted information in the settlenent approval
proceedi ng. The sealing order term nates upon final approval of
the settl enents.

[2] For the follow ng reasons, we reject Black's argunent
that the sealing order constitutes a serious and unjustified
i nfringenment of the open court principle and dism ss the
appeal .

Facts

[3] Hollinger and two rel ated corporations have been granted
CCAA protection pursuant to a Comrercial List order nmade in
August 2007. The order appoints a Litigation Trustee to deal
with the assets available to Hollinger's creditors which
consist alnost entirely of Hollinger's clains against fornmer
officers, directors and advisors, including Black, Torys and
KPMG,

[4] Black asserts a claimagainst Hollinger in the CCAA
proceedi ngs, as well as clains for contribution and i ndemity
agai nst Torys and KPM5in relation to several clains asserted
agai nst him by Hol I'i nger.

[5] Settlenent discussions and nedi ati ons between Hol |l i nger,
the Litigation Trustee, Torys and KPMG led to two settl enent
agreenents that require court approval. The draft settl enent
agreenents were circulated to all parties with the amunts to
be paid by way of settlenent redacted. The respondents noved
before the judge dealing with the CCAA proceedi ngs for the
sealing order that is the subject of this appeal. The cruci al
par agraph of the affidavit filed by Hollinger in support of
that notion reads as foll ows:
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21. In nmy view, disclosure of the commercially sensitive
terms contained in the Settlenents and the strategy of the
Litigation Trustee and other confidential details relating to
Litigation Assets set out in the Litigation Trustee's Report
woul d underm ne the Litigation Trustee's initiatives with
respect to the remaining Litigation Assets including, wthout
[imtation, any possible settlenents the Litigation Trustee
may reach in respect of any of the remaining Litigation
Assets and litigation with KPMG or Torys, in the event that
the settlenents are not approved.

[6] The Litigation Trustee's report has since been disclosed.
There was no cross-exam nation on that affidavit.

[ 7] Although the terns of the settlenents are not directly at
i ssue on this appeal, Black relies on the fact that both
settlenment agreenents provide for a "bar order"” that would
prevent anyone sued by Hol linger; any sharehol der, officer,
director or creditor of Hollinger; and any person who could
claimrights or interest through Hollinger from nmaki ng any
cl ai m agai nst Torys [page4 Jor KPMGin relation to the advice
given by those parties to Hollinger. Black points out that the
bar orders woul d extinguish his indemity clains against Torys
and KPMa On the other hand, the respondents submt that the
bar orders are economcally neutral for Black and ot her non-
settling defendants. This is because Hollinger waives its
right to claimjoint and several liability with respect to
shared liability between settling and non-settling defendants
if the non-settling defendant can establish a right to
contribution and indemity froma settling defendant.

Deci sion of the Mdtion Judge

[8] The notion judge found that litigation settlenment
privilege applied to the terns of the two settl enent
agreenents. He concluded that the onus to establish that a
sealing order protecting the confidentiality of the anmpbunts of
the settlenents was in the public interest had been satisfied
and that the test set out in Sierra Cub of Canada v. Canada
(Mnister of Finance), [2002] 2 S.C.R 522, [2002] S.C J.

No. 42 ("Sierra Cub") had been net.
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[9] On the notion judge's suggestion, the sealing order

i ncluded a "coneback"” clause, permtting any party affected by
the settlenent notion to request relief fromthe sealing order
if it operated in a manner that would prevent that party from
maki ng full subm ssions as to the approval of the settlenent.

| ssues

[ 10] Bl ack submts

(1) that the evidence was insufficient to justify a sealing
order and departure fromthe open court principle;

(2) that the requirenent that a party seeking disclosure of the
settl enment anounts nust sign a confidentiality agreenent
i nposes an undue burden; and

(3) that the respondents have wai ved privil ege.

Anal ysi s
1. Sufficiency of the evidence to justify a sealing order

[11] It is comon ground that the notion judge applied the
correct legal test, nanely, that |laid dowm by the Suprene Court
of Canada in Sierra Cub, at para. 53:

A confidentiality order . . . should only be granted when:

(a) such an order is necessary in order to prevent a
serious risk to an inportant interest, including a
commercial interest, in the context [page5 ]of
[itigation because reasonably alternative nmeasures
will not prevent the risk; and

(b) the salutary effects of the confidentiality order,
including the effects on the right of civil
l[itigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free
expression, which in this context includes the
public interest in open and accessi ble court
pr oceedi ngs.

[ 12] Before us, there were two significant concessions.
[13] First, the respondents indicated that they place no

reliance upon the portions of the Litigation Trustee's
affidavit referring to the "comrercial sensitivity" of the
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redacted terns of the settlenent. They rely solely upon the
evi dence that public disclosure of the settlenent anounts
before the agreenents had been approved "woul d underm ne the
Litigation Trustee's initiatives with respect to

l[itigation wwth KPM5 or Torys, in the event that the
settlenments are not approved".

[ 14] Second, Bl ack conceded that his attack on the terns of
the sealing order rests on the open court principle and that he
does not assert that the terns of the sealing order give rise
to any procedural disadvantage.

[ 15] The respondents assert that their interest in

mai ntai ning the confidentiality of the anpbunts of the proposed
settlenments falls squarely within litigation settlenent
privilege. Sinply put, the respondents say that should the
settl enment agreenents not be approved, they would be unfairly
prejudiced in the litigation that would followif they had to
di scl ose publicly the anbunts they were prepared to pay or
accept in settlenent of the clains asserted by the Litigation
Tr ust ee.

[16] It is well established that in order to foster the
public policy favouring the settlenent of litigation, the | aw
wi |l protect fromdisclosure communi cati ons nade where
(1) there is a litigious dispute;

(2) the communi cation has been nmade "with the express or
inplied intention it would not be disclosed in a |egal
proceeding in the event negotiations failed"; and

(3) the purpose of the communication is to attenpt to effect a
settlenent: see Bryant, Lederman and Fuerst, The Law of
Evi dence in Canada, 3rd ed. (Markham Ont.: Lexi sNexis,
2009) at p. 1033, 14.322); Inter-Leasing Inc. v. Ontario
(Mnister of Finance), [2009] O J. No. 4714, 256 O A C
83 (Div. Ct.).

[17] We agree with the notion judge that those conditions are
met here. W see no error in the notion judge' s conclusion that
[page6 ]"[l]itigation settlenment privilege . . . applies in
this case at least until the Court either accepts or rejects
the settlenent”. In the context of this case, Hollinger, Torys
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and KPMG have a legally protected interest in being afforded a
zone of confidentiality to shelter the nost sensitive aspect of
their proposed settl enent.

[18] The sealing order protects litigation settlenent
privilege and thereby fosters the strong public interest in the
settlement of disputes and the avoi dance of litigation. "This
policy pronotes the interests of litigants generally by saving
them t he expense of trial of disputed issues, and it reduces
the strain upon an al ready overburdened provincial Court
systent (Kelvin Energy Ltd. v. Lee, [1992] 3 S.C R 235, [1992]
S.C.J. No. 88, at p. 259 SSC R, citing Sparling v. Southam
Inc. (1988), 66 O R (2d) 225, [1988] OJ. No. 1745 (H.C. J.),
at p. 230 OR (enphasis added by the Suprene Court)).

[19] The rationale for litigation settlenent privilege is
that unl ess parties have an assurance that their efforts to
negotiate a resolution will not be used against themin
litigation should they fail to resolve their dispute, they wll
be reluctant to engage in the settlenment process in the first
pl ace. A legal rule that created a disincentive of that nature
woul d run contrary to the public policy favouring settlenents.

[20] W agree with the respondents that |litigation settlenent
privilege constitutes a social value of superordinate
i nportance capable of justifying a sealing order that limts
t he open court principle.

[21] In our view, it was open to the notion judge to concl ude
under the Sierra test that the salutary effects of the sealing
order outweighed its deleterious effects on the inportant right
to free expression and the public interest in open and
accessi bl e court proceedi ngs.

[22] While the evidence led in support of the sealing order
islimted to a bald statenent that full disclosure of the
terms of the settlenent agreenent "woul d underm ne the
Litigation Trustee's initiatives with respect to

litigation with KPM5 or Torys, in the event that the
settlenments are not approved", in light of the strong public
policy favouring settlenents and the recogni zed privil ege that
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protects the confidentiality of settlenent discussions, the
notion judge did not err in concluding that the evidence was
sufficient to satisfy the onus under the Sierra test.

[23] W agree with the respondents that the notion judge's
sealing order was a mninmal intrusion on the open court
principle and on the procedural rights of the non-settling
parties. The sealing order protected only the anobunts of the
settlenments and [page7 ]it gave the non-settling parties ready
access to the amounts of the settlenent upon signing a
confidentiality agreenent. The "cone back" clause allowed any
party to return to court for a reassessnent of the need for the
seal i ng order should the circunstances change.

[ 24] W& do not accept Black's subm ssion that these are
concl uded agreenents for which the litigation settlenent
privilege is spent. The settlenent agreenents at issue here
have no |l egal effect until they are approved. In the context of
this litigation and these settlenent discussions, we are
satisfied that just as the threat of disclosure of pre-
resol ution discussions would |ikely discourage parties from
attenpting to settle, so too would the threat of disclosure of
their tentative settlenent requiring court approval. W add,
however, that our conclusion on the privileged nature of a
settlenment requiring court approval is based on the facts and
circunstances of this case, and we | eave to another day the
i ssue of whether the privilege always attaches to other
settlenments requiring court approval, for exanple, class action
settlenments or infant settlenents, where different val ues and
consi derations may apply.

[ 25] Nor do we agree wth Black's argunent that because the
litigation settlenment privilege would still prevent any party
fromintroducing the terns of the settlenent into evidence in
any trial that mght foll ow should the court not approve the
settlenments, the information can now be nade available to the
public at large. W know of no authority that limts the reach
of litigation settlement privilege in this manner. Moreover,
the argunent that no harmcould flow fromfull public
di scl osure appears to us to ignore the practical reality that
allowng for full public disclosure of all terns of the
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settl enment agreenents prior to court approval would have a very
perverse effect on the desired incentives to engage in
settlenment discussions in the context of high-stakes, high-
profile litigation.
2. Did the confidentiality agreenent inpose an undue
bur den?

[26] W see no nerit in the submssion that Black's right to
obtain disclosure of the settlenent anmounts was unduly burdened
by the termof the sealing order requiring himto sign a
confidentiality agreenent as a pre-condition to disclosure.
This termof the sealing order protects the non-settling
parties' procedural right to have full access to the terns of
the settl enment agreenents while naintaining the protection of
the litigation settlenent privilege. It is only if Black uses
the privileged information for sone inproper purpose that he
woul d face the [page8 ] prospect of sonme sanction for breach.
Contrary to the subm ssion that that sanction would inevitably
be "draconian", it would be a matter for the discretion of the
court to decide an appropriate sanction in the circunstances
and we see no reason to fear that the court would decide to
i npose a sanction that did not fit the circunstances of the
case.

[27] W add here that we do not consider the terns of the bar
orders relevant to the issue of the sealing order. Neither the
notion judge nor this court was asked to pass upon the
appropriateness of the bar orders at this stage and as the
sealing order allows Black to obtain full disclosure of the
terms of the settlenent, Black suffers no disadvantage if he
chooses to challenge the settlement on the ground that the bar
orders shoul d not be approved.

3. Dd the respondents waive privil ege?

[ 28] Black submts that by putting virtually all of the terns
of the settlenents on the public record and by disclosing the
redacted portions of the settlenent agreenents to those non-
settling parties who sign confidentiality agreenents, the
respondents have wai ved privil ege.

[29] W di sagree. These terns were inposed by court order
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(al beit at the suggestion of the parties) and we fail to see
how or why abiding by the terns of a court order should result
ina finding that a party has waived privilege. Mreover, in
our view, this argunent is inconsistent with Black's purported
reliance on the open court principle as requiring disclosure of
the settlenent anmounts. The ternms of the order said to anount
to a waiver of privilege were plainly notivated to ensure that
the sealing order was mnimally intrusive on the open court
principle. To accept Bl ack's subm ssion that those terns of the
order constitute waiver would be to require sealing orders to
be nore restrictive than necessary to protect the public
interest in fostering settlenents. Such a rule would be self-
defeating and contrary to the public interest in open access
to court proceedings.

4. Concl usion

[ 30] We conclude that the sealing order strikes an
appropri ate bal ance between the public interest in the
pronotion of settlenments and the public interest in the open
court principle:

(1) the public interest in the pronotion of settlenents and the
protection of settlenent privileged information and
communi cations is met by the sealing of the redacted
portions of the settlenent agreenents fromthe public
record; and [page9 ]

i) the public interest in the open court principle is nmet by
the public disclosure of all but the redacted terns of the
settlenment agreenents, and the tinme-limted nature of the
sealing order, lasting only so long as the settlenents
remai n contingent on court approval.

~—

[31] In addition, the sealing order strikes the appropriate
bal ance between the conpeting private interests of the parties:
(1) the settling parties' interest in maintaining the

confidentiality of their privileged information is met by
the sealing of the redacted portions of the settlenent
agreenents;

(1i) the interests of all non-settling defendants (including
Bl ack) are net by the approval of the confidentiality
agreenent provision affording themaccess to the redacted
portions of the settlenment agreenents and thereby enabling
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themto respond neaningfully to the settl ement approval
noti on.
Di sposition

[32] The appeal is dismssed. In accordance with the
agreenent of counsel, the respondents Hollinger, Torys and KPMG
are entitled to costs of $10,000 each, inclusive of
di sbursenents and applicabl e taxes.

Appeal dism ssed.
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