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FACTS

1.

On June 17, 2020 (the “Date of Receivership”’) the Receiver was appointed by Order of
this Court (the “Receivership Order”) as the recéiver of all of the assets, undertakings,
and property {the "Property’) of Alderon Iron Ore Corp. (“Alderon”), The Kami Mine
Limited Partnership ("Kami LP"), and Kami General Partner Limited (‘Kami GP")
(collectively the "Companies”) acquired for, or used in relation to the business carried on
by the Companies.

On November 13, 2020, a Sale Approval and Vesting Order was issued by this Court
approving the sale of certain assets of the Companies (the “Assets”) to Quebec ron'Ore
Inc. and 12364042 Canada Inc. (collectively, the “Purchaser”). - .

Oh April 1, 2021, the sale of the Assets was concluded and the sale proceeds for the
Assets (the "Sale Proceeds”) were paid to the Receiver.

On August 13, 2021, a Clalms Process Order was issued by this Court dlrect:ng the
Receiver to sollmt claims from all creditors and shareholders in respect of the Companies
(the ‘Claims Process Order”). : :

The sale of the Assets resulted in the following consideration:

(a) - The extinguishment of the Companies’ indebtedness to Sprott Private: Resource
~ Lending (Collector), LP of $19.4 million;

(b) $15 million in cash;.and

(c) An undertaking in favour of the Receiver to maks a finite production-payment on a
fixed amount of future iron ore concentrate production from the Kami Project. - .-

Disallowance of Claim of Metso Minerals Canada Inc. (*Metso”)

6.

The Receiver is seeking Court approval of the disallowance of Metso's claims against the
Companies. Such disallowance is appropriate as the Assets relate fo a Purchase Order
between Kami LP and Metso, of which Kami LP has already advanced payments totaling
approximately USD $14.5 million of the USD $18.4 million purchase price (79% of the total

Purchase Order). :

Metso has asserted ownership of the Assets in its possession. On June 2, 2021 the
Receiver advised Metso that it did not oppose Metso’s efforts o resell the Assets provided

that:

(a) Metso shall make commercially reasonable efforts to maximize the value of the
Assets;

(b) . Metso shall seek the Receiver’s consent to any proposed sale of the Assets;

(c) Metso shall provide the Receiver with a full accounting of any sale of the Assets;
and

(d) Metso shall forward to the Receiver any surplus funds from the sale proceeds
following payment of the Metso payable

38582885_1
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8. The Receiver is seekihg a disallowance of Metso’s claims for the following reasons:

(a) Kami LP has paid approximately USD$14.5 million of the Assets’ purchase price
of USD$18.4 million,

(b) .. The total value of the Assets is greater than the amount owed to Metso; and

(c) Metso has asserted ownership of the Assets in its possession and is not entitled
to keep any surplus resulting from the sale of the Assets.

Distribution of Funds

9. The Receiver seeks a Distribution Order for the following reasons:

(a) substantially all of the asséts of the Companiéé have been sold a.nd a fair and
equitable distribution of the Sale Proceeds has been establlshed through the
Claims Process Order; S : ,

(b) there are sufficient Sale Proceeds to fully address the Companies’ creditor: claims
and there are funds available for distribution to the Companies’ shareholders;

(c) the Companies are no longer operating and there is no other use for the Sale
‘Proceeds other than to dlstnbute them  to - the Companles cred[tors and
- shareholders; S

(d) the Companies cannot distribute the surplus Séle Proceeds to their sharéholdérs
in the ordinary course since all of the directors and officers of the Compantes have
resigned,

(e) the proposed Distribution Order will allow for the most efficient, timely and cost-
effective distribution of the funds to the creditors and shareholders of the
Companies; and

(f) no prejudice will result from approving the proposed Distribution Order.

10, The Receiver relies on the facts as set out in the Third Report of the Receiver dated April
26, 2022 (the “Third Report”). Capitalized terms used herein, where not defined, have
the same meaning as ascribed to them in the Third Report.

11. The Receiver has agreed to schedule a hearing date for the Metso disallowance issue.

' This Memorandum shall therefore only deal with the requested distribution ordef: At the
hearing on May 25, 2022, the Receiver shall only be seeking a distribution to the proven
creditors of the Companies. The Receiver has agreed to postpone any distribution to
shareholders pending the resclution of the Metso claim.

1. Should this Court approve the distribution of funds?

38592885_1




'LAW AND ARGUMENT
Approval of Distribution of Funds

1. The distribution of funds to the proven creditors of the Companles is set out in Appendlx
“C” to the Third Report. S

2. The British Columbia Court of Appeal has noted the implicit power of the court to authorize
a Receiver to make a distribution order under the BIA as a practical necessity to-achieve
the objectives of the Act!

“| cannot accede to that argument. The original order appointing the Receiver was
expressly made pursuant to both the BIA and the LEA. Neither Act expressly addresseés
the power of the court to make distribution orders. However, such orders are practically
necessary for the accomplishment of the objectives of the teg|slatlon and may be
'conSIdered to be granted by implication.”

Reference Forjay Management Lidv 625536 BC Lid., 201 9 BCCA 368 at para 26 (BCCA)
[Tab 1]

3. In the Forjay Manaérement decision, the Court explained that the impiicit power to
authorize a distribution order is incorporated in the initial order appointing the Receiver:

“The order appointing the Receiver on October 4, 2017 included a provision, in para. 12,
that funds collected by the Receiver would be "held by the Receiver to be paid in
accordance with the terms of this Order or any further Order of the Court’. The order; in
para. 25, further authorized the Receiver to apply to the court for advice and directions in
the discharge of its powers and duties.

In my view, the distribution order was such an order; contemplated by para. 25 of the
appointment order, directing how the Receiver should discharge his obligations. It was an
order made by a court deriving its original jurisdiction from the BIA." . . e

Reference: Forjay Management Ltd v 6256636 BC Ltd 2019 BCCA 368 at paras 27-28
(BCCA) [Tab 1] . :

4, In the present case, the requested distribution order is contemplated in paragraphs 15 and
. 31 of the Receivership Order.

Reference: Receivership Order issued by Justice Stack with respect to the Companies
dated June 17, 2020 [Tab 2]

5. The Ontario Superior Court of Justice has stated that funds held by a receiver may be paid
out absent a serious issue to be tried regarding any competing claim to the funds:

“There is no serious issue to be fried regarding Liguibrands' claim to the proceeds of the
sale of Sun Pac's assets held by the receiver. 852 has the right to those proceeds. There
may be a serious issue to be tried regarding the claim for damages by Sun Pac and
Liquibrands against 852 and Bridging, although | make no such finding, but that is a
different matter.

The funds held by the receiver of Sun Pac may be paid out to 852.”

38582885_1
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Reference: 8527504 Canada Inc v Liquibrands Inc., 2014 ONSC 7015 at para 26 27
{ONSC) [Tab 3]

6. There are no serious issues to be tried with respect to the funds to be distributed to the
proven creditors of the Companies. t is submitted that it is appropriate for the court to
grant the requested distribution order at this time. .

7. The Receiver has also requested that the cour‘f approve the activities, fees and
disbursements of the Receiver as desctibed in the Third Report. Courts will generally
approve the activities of a court appointed Receiver if the Receiver meets the objective
test of demonstrating that its activities are reasonable, prudent, and not arbitrary:

“The court has inherent jurisdiction to review and approve or disapprove the activities of a
court appointed receiver. If the receiver has met the objective test of demonstrating that it
has acted reasonably, prudently and not arbitrarily, the court may approve the activities set
out in its report to the court: Bank of Ametica Canada v. Willann Investments Ltd., [1993]
0.J. No. 1847 (Ct. J.) at paras. 3-5, aff'd [1996] O.J. No. 2808 (C.A.); Lang Michener v.
American Bullion Minerals Ltd., 2005 BCSC 684 at para. 21."

Reference: Leslie & Irene Dube Foundation Inc. v. P218 Enterpnses Lid., 2014 BCSC
1855 at para 54 (BCSC) [Tab 4]

8. it is submitted that the activities of the Receiver, as outlined in the Third Report, have been
carried out in a manner that is reasonable, prudent, and not arbitrary. The Receiver has
acted in a fair and reasonable manner throughout these proceedings and has given due
regard to the interests of all of the stakeholders in this matter.

9. The Receiver respectfully requests that this Honorable Court grant the relief requested,
for the reasons set out in the Third Report and in this Memorandum.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

4
DATED at the City of St. John's, in the Province of Newfoundland and Labrador, this 20 day of
May, 2022.

KO e
Geoffrey Spencer
Mclinnes Cooper
Solicitors for the Receiver
Whose address for service is:
5% Floor, Baine Johnston Centre
10 Fort Willlam Place
St. John's, N A1C 5X4
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TO: Supreme Court of Newfoundland & Labrador
Trial Division (in Bankruptcy)
P.0. Box 937
313 Duckworth Street
St. John's, NL A1C 5M3

AND TO: The Service List attached as Schedule “A” to the Application
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List of Authorities:

1. Forjay Management Ltd v 625536 BC Ltd., 2019 BCCA 368

2. Receivership Order issued by Justice Stack with respect to the Companies dated June 17,
2020

3. 8527504 Canada Inc v Liquibrands Inc., 2014 ONSC 7015

4. lLeslie & Irene Dube Foundation Inc. v. P218 Enterprises Lid., 2014 BCSC 1855
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COURT OF APPEAL FOR BRITISH COLUMBIA

Citation: Forjay Management Lid. v. 625536 B.C. Lid.,
2019 BCCA 368 :

Date: 20190822
Docket: CA46209

Between;
' Forjay Management Ltd. _
Respondent
(Petitioner)
And '
625536 B.C. Ltd,
‘Appellant
(Respondent)
And

0981478 B.C. Ltd., Mark Chandler, Canadian Western Trust Company in trust,
HMF Home Mortgage Fund Corporation, James Mercier, Morris Kadylo,
Urszula Piaseczna, U.S. Bank National Association, Baramundi Investments
Ltd., Charanjit Kaur, Simrat Virdi, Mukhtiar Singh Nijar, Mohan Vilkhu, Jaspreet
Singh Khatra, Amandeep Singh Dhaliwal, Nirmal Singh Chohan, Sajal Jain,
Suparna Jain, Babal Rani Bansal, Satpal Bansal, Parminder K. Mann, Leena
Jain, Vasant Patel, 1074936 B.C. Ltd., 1084165 B.C. Ltd., 1084164 B.C. Ltd.,
1084322 B.C. Ltd., Surjit Kaur Parmar, Harbhajan Singh Parmar, Daljeet Kaur
Gill, Bhasham Kaur Giil, 812 Capital Holdings Ltd., Catalyst Assets Corp.,
0951019 B.C. Ltd., Wonder Marble & Sfone Inc., Intech Pay Lid., 1086286 B.C.
Ltd., 1085537 B.C. Ltd., 1083516 B.C. Ltd. and Reliable Mortgages Investment
Corp.

Respondents
{Respondents)

Before: The Honourable Mr. Justice Willcock
(In Chambers)

On appeal from: an Order of the Supreme Court of British Columbia, dated
June 11, 2019 (Forjay Management Lid. v. 0981478 BC Lid., 2019 BCSC 1129,
Vancouver Docket H170498).

Oral Reasons for Judgment

2018 BCCA 368 (Canllh)
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Counsel for the Appellant:

Counsel for the Respondents, Forjay
Management Ltd. and Reliable Mortgages
[nvestment Corp..

Counsel for the Respondents, HMF Home
Mortgage Fund Corporation and Canadian
Western Trust Company in frust:

Place and Date of Hearing:

Place and Date of Judgment:

J.E. Shragge

K.M. Jackson
L.M. Hellrung

G.G. Plottel

Vancouver, British Columbia
August 20, 2019

Vancouver, British Columbia
August 22, 2019
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Summary:

The appellant filed a notice of appeal 24-days after a court order was pronounced
authorizing a court-appointed Receiver to make distributions to the respondent. The
respondent applies for an order quashing the appeal because it was not filed within
the 10-day limit prescribed by s. 31(1) of the Bankruptcy and Insolvency Act (BIA).
The appellant argues the jurisdictional basis for the order arose pursuant to the
Supreme Court Civil Rules or the court’s inherent jurisdiction, and therefore the 30-
day limit under s. 14(1)(a) of the Court of Appeal Act governs. Alternatively, the
appellant applies for an extension of the time within which an appeal may be brought
pursuant to the BIA. Held: The power to authorize a receiver to make a distribution is
implicit in the order appointing the receiver, which is expressly made pursuant to the
BIA and the Law and Equity Act. The appeal provisions of the BIA are paramount.
The 10-day limit for filing an appeal governs. Although the delay was brief and not
prejudicial to the respondents, an extension of time is denied because the appeal
has no reasonable prospect of success.

WILLCOCK J.A.:
Introduction

[1 There are three applications before me arising from an order made by Justice
Fitzpatrick on June 11, 2018, for reasons indexed as 2019 BCSC 1120. That order
authorized payment by the Bowra Group, a court-appointed receiver (the
“Receiver”), of $7.5 million in proceeds from the sale of units in a condominium
development in Langley to the Second Mortgagees, Forjay, Canadian Western Trust
Company ("CWT”") and HMF Home Mortgage Fund Corporation ("HMF").

[2] 625536 B.C. Ltd. (“625”) is a corporation that now ranks third in priority but, in
other related proceedings, contests an order determining priorities. 625 filed a notice
of appeal on July 5, 2019, 24 days after pronouncement of the order. It does not
take issue with a distribution to the Second Mortgagees but says the distribution

should have been ordered on terms that secured its interests.

[3] Forjay says the notice of appeal was filed out of time and is a nullity. It seeks
an order “pursuant to sections 14, 20, 24 and 28 of the Courf of Appeal Act,

R.S.B.C. 1996, c. 77 as well as section 31 of the Bankruptcy and Insofvency General
Rufes, C.R.C., c. 368", quashing the appeal.

2019 BCCA 388 (CanlLlj)
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[4] Of those the most relevant provision is s. 28 which provides:

If a party fails to comply with this Act or the rules, the court or a justice may

(a) dismiss the appeal as abandoned if the party is the appellant,

(5] That provision is, in my view, applicable in bankruptcy appeals by virtue of
\
s. 183(2) of the Bankruptcy and insolvency Act, R.8.C. 1885, ¢. B-3 [BIA]:

(2) ... the courts of appeal throughout Canada, within their respective

jurisdictions, are invested with power and jurisdiction at law and in equity,

according to their ordinary procedures, except as varied by this Act or the
General Rules, to hear and determine appeals from the courts vested with
original jurisdiction under this Act.

[Emphasis added.]

[6] In the alternative, Forjay seeks an order for security for costs of the appeal.

[7] 625 says because its appeal is from the refusal to impose terms and
conditions that might be ordered pursuant to the Supreme Court Civil Rufes B.C.
Reg. 168/2009 [Civil Rules] it is not an appeal referred to in the B/A and,

accordingly, was filed in time.

(8] in the alternative, it seeks an order pursuant to the B/A and the Bankrupfcy
and Insolvency General Rules, C.R.C. c. 368 [BIA General Rules] extending the time
for bringing its appeal to July 5, 2019.

2] The BIA General Rules provide:

31(1) An appeal to a court of appeal referred to in subsection 183(2) of the
Act must be made by filing a notice of appeal at the office of the registrar of
the court appealed from, within 10 days after the day of the order or decision
appealed from, or within such further time as a judge of the court of appeal
stipulates.

[10] The relevant provision of the B/A reads:

183(2) Subject to subsection (2.1), the courts of appeal throughout Canada,
within their respective jurisdictions, are invested with powet and jurisdiction at
taw and in equity, accerding to their ordinary procedures, except as varied by
this Act or the General Rules, to hear and determine appeals from the courts
vested with original jurisdiction under this Act.

2018 BCCA 368 {CanlLH)
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Background

[11] Some contextual background is necessary. There are three mortgages

registered against the Lands:

a) a first mortgage registered May 28, 2014 in the amount of $4.2 million in
favour of CWT and its co-mortgagee, Reliable Mortgages Investment
Corp. ("RMIC"),

b} a second mortgage registered January 23, 2015 in the amount of $10

million in favour of the Second Mortgagees; and

¢) a third mortgage registered May 28, 2014 in the amount of $1.8 million in
favour of 625.

[12] OnJanuary 2'1, 2015, 625 executed a priority agreement in favour of the
Second Mortgagees which was filed in the Land Title Office on January 23, 2015.
The owner of the condominium development paid 625 a $300,000 fee for executing

the priority agreement.

[13] On October 4, 2017, the judge appointed the Receiver as receiver of the
lands under s. 243(1) of the BIA and s. 39 of the Law and Equity Act, R.8.B.C. 1996,
c. 253 [LEA). Since that time, the Receiver has marketed and sold units in the

development.

[14] On November 20, 2018, the judge granted an order for payment of
approximatety $6.8 million to the First Mortgagees from the sale proceeds held by

the Receiver.

[15] Issues arose as to the validity, priority and enforceability of the first mortgage
and the second mortgage. In particular, 625 raised the issue as to whether “over-
advances”, that is, advances made under the first mortgage and the second
mortgage to the owner of the development beyond the face value of the mortgages,

were subordinated to the third mortgage.

2019 BOCA 2368 (CanLif)
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[16] Those questions were resolved largely in favour of the Second Mortgagees
by Justice Fitzpatrick in February 2019. On March 14, 2019, 625 filed an application
for leave to appeal that judgment (CA45942 and CA45958). On May 2, 2019,

Frankel J.A. granted leave. That appeal is set for hearing on November 15, 2019.

[17] A ten-day hearing has been scheduled in the British Columbia Supreme Court
commencing February 24, 2020 to address 625's argument that the priority
agreement is not valid and enforceable, such that the third mortgage should be

recognized as second in priority after the first mortgage.

18] The order with which we are concerned was made, in that context, on the

application of Forjay and RMIC for a direction to the Receiver to pay $7.5 million to
the Second Mortgagees, from money on hand, on account of amounts owing under
the second mortgage. 625 did not oppose the proposed payment, but sought terms

that would protect its interests.

[18] The judge noted the Receiver estimated that approximately $7.629 million
would be on hand as of the end of June 2019. Further, the Receiver estimated that,
after deducting disbursements, $28.324 million would be on hand by March 2020.

[20] The judge held that 625’s proposed terms were complex, unworkabte and

needless.

[21] She held that 625 remained secured against the remaining and substantial
real estate in the form of unsold units in the development, with over $20 million in
value in the development to secure 625's debt. The judge did not see any issue as

to timing, as the terms of the third mortgage called for interest at 24% per annum.

[22] In the circumstances, the judge found no prejudice to 625 would result from
the distribution. She ordered that the Receiver pay out $7.5 million to the Second

Mortgagees.

2019 BCCA 3588 (CanLhi)
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Analysis

[23] The questions before me are:

a) whether this is an appeal from a court vested with original jurisdiction
under the BIA and, thus, an appeal “referred to in subsection 183(2) of the
Act’, in which case it ought to have been brought within 10 days of its

pronouncement or with an extension of time; if so,
b) whether an extension of time should be granted; and, finally,
c) if an extension is granted, whether security for costs should be ordered.

[24] For reasons that follow | am of the view that an extension of time is required
but should not be granted and the appeal should be dismissed as abandoned, rather

than quashed.

The order was made by a court vested with original jurisdiction under
the BIA -

[25] 625 says that the jurisdictional basis to grant or refuse the conditions arose
pursuant to R. 13-1(19) of the Civil Rules, the court’s inherent jurisdiction, or both,
for two reasons. First, by applying under the Civif Rules, Forjay engaged the
procedural mechanisms thereunder, including the jurisdiction of the judge to grant or
refuse the relief sought on terms and conditions. Second, 625 says that the
conditions did not concern the conduct of the Receiver, rather, it was a direction that
the Second Mortgagees post acceptable security. As such, 625 contends that the
30-day limit to appeal under s. 14(1)(a) of the Court of Appeal Act governs.

[26] |cannotaccede to that argument. The original order appointing the Receiver
wés expressly made pursuant to both the BJIA and the LEA. Neither Act expressly
addresses the power of the court to make distribution orders. However, such orders
are practically necessary for the accomplishment of the objectives of the legislation
and may be considered to be granted by implication. Where authority to make the
distribution order may be found in both the B/A and the LEA, to use the words of

68 (CanLil)

-
2
fal

2012 BCCA
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Zarnett J.A. in Business Development Bank of Canada v. Astoria Organic Matters
Ltd., 2019 ONCA 269 at para. 5, “since the receiver was appointed under both |
statutes, the appeal is governed by the BIA as a matter of paramountcy”.

[27] The order appointing the Receiver on October 4, 2017 included a provision, in
para. 12, that funds collected by the Receiver would be "held by the Receiver to be
paid in accordance with the terms of this Order or any further Order of the Court".
The order, in para. 25, further authorized the Receiver to apply to the court for

advice and directions in the dischérge of its powers and duties.

[28] In my view, the distribution order was such an order, contemplated by

para. 25 of the appointment order, directing how the Receiver should discharge his
obligations. It was an order made by a court deriving its original jurisdiction from the
BIA.

[29] The same would be said of any term imposed on the Receiver as a condition
upon which the distribution could be made, regardless of who sought the term. | see
no merit in 625's submission that by seeking to have terms imposed it invoked a

jurisdiction other than that permitting the judge to make the distribution order.

[30] Here, it may fairly be said of the appointment of the Receiver, that the parties
knew the proceedings were brought pursuant to the BJA: it is referred to in the model
order by which the Receiver was appointed. The comments of Groberman J.A. at
paras. 20-21 of Industrial Alliance Insurance and Financial Services Inc. v.
Wedgemount Power Limited Partnership, 2018 BCCA 283, are apposite:

[20] No one suggests, in this case, that any filings were improper or
calculated to mislead. The parties knew, at all times, that the proceeding was
brought pursuant to the Bankruptcy and Insolvency Act, and that remedies
were being sought in reliance on that statute. Where a party obtains remedies
in reliance on the Bankruptcy and insolvency Act, it is the appeal provisions
of that statute that govern: see, for example, 2003945 Alberta Ltd. v. 1951584
Ontario Inc., 2018 ABCA 48. To require special notations or words on the
documents, would, in these circumstances, elevate form over substance.

[21] | acknowledge that, in a case such as the present one, where relief.is
sought under both common law equitable principles and the Law and Equity
Act as well as under the Bankruptcy and Insolfvency Act, there can be some

2018 BCCA 3838 {CanLll)
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guestion as to whether the appeal provisions of the Bankruptcy and
Insolvency Act are engaged. In my view, the answer depends on whether the
order under appeal is one granted in reliance on jurisdiction under the
Bankruptcy and Insolvency Act. Where it is, the appeal provisions of that
statute are applicable.

[31] As | have noted, the power to authorize a receiver to make a distribution to
creditors is implicit in the B/A. Itis incorporated in the order appointing the Receiver,
which is expressly made pursuant to the B/A and the LEA. The appeal provisions of
the BIA are paramount. It matters not, in my view, that the provisions of the Civi/

Rules were referred to by Forjay in its notice of application for the distribution order.

[32] In my view, unless an extension of time is granted the notice of appeal is a

nullity.

An extension of time for bringing an appeal should not be granted

[33] Section 10 of the Court of Appeal Act and R. 52 of the Court of Appeal Rules,
B.C. Reg. 297/2001 allow a justice of this Court to grant extensions of time in a
proceeding: Hamilton v. F&M Management Ltd., 2018 BCCA 116 at para. 16
(Savage J.A. in Chambers). Subsection 31(1) and s. 187(11) of the BIA General
Rules afford a similar discretionary power. The criteria that should be considered on
such an application were recently described by Groberman J.A. at para. 30 of

Industrial Alliance:

[30]

a)Was there an intention to apply for leave before the expiry of the
time for doing s0?

b) Did the appellant communicate the intention fo the respondents?
c) Was the delay [engthy?

d) Did the applicant act expeditiously to seek an extension of time?
e} Is there an explanation for the delay?

f)Is there prejudice to the respondents consequent on the delay?
g) Is there merit to the application for leave?

h) s it in the interests of justice that the extension be granted?

20182 BCCA 388 {CanLli)
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[34] Here, as in that case, the answers to the first four questions weigh in the
applicant’s favour. The delay was not long. It suggests there was an intention to
appeal the order soon after it was pronounced. There is no explanation proffered for
the failure to file the notice of appeal within 10 days. Delay may perhaps be
aftributed to what is referred to in Industrial Alliance as “widespread unawareness of
the abbreviated appeal périod‘under the Bankruptcy and Insolvency Act”. In any
event, whether there is a good excuse for the delay or not, it is so short that this

factor cannot weigh heavily.

[35] There cannot be prejudice to the respondents because most of the funds
have been paid out. For reasons set ouf below, | consider this to make the appeal
largely moot, rather than this being a case where the payment gives rise to

prejudice.

[36] Inmy view, there is no reasonable prospect the appeal will succeed and it is

not in the interests of justice to grant an extension of time.

[37] First, it must be borne in mind that the order was a discretionary one made in
the course of management of a complicated commercial receivership. The judge’s

exercise of that discretion will be afforded considerable deference.

[38] 625 does not identify an error of law in the exercise of the discretion. It says
“[iln the absence of proper security, the Appellant faces the real possibility of a
deficiency, even if only a temporary one”. The judge did not accept that submission

and found:

[27] | have already referred to the evidence from Mr. Bowra concerning the
Receiver's estimate in terms of sales of units in the future. Again, | accept
that this is simply an estimate and not any guarantee. in my view, itis a
reasonable estimate.

[28] That said, based on this estimate, there is over $20 million in value in
the Development to secure 625's debt, even estimating 625's debt at

$7.5 million after about a year. As Forjay's counsel argues, even applying a
very negative and conservative contingency to say that only half of that
amount would be recovered (for example, if the bottom should fall out of the
Langley real estate market), 625 still enjoys a sizable cushion in terms of
being repaid on its debt if it succeeds in its arguments.

2019 BCCA 368 (CanLi))
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[28]  With respect to the timing, | also do not see that as posing any
difficulty here. Timing is always an issue and time is money. It is interesting

" that, given how 625's mortgage is currently structured, time is very much a
money-making exercise for it given that the interest rate being accrued is
24% per annum.

[39] There is, in the material before me, no arguable case that these conclusions

were based on a palpable and overriding error.

[40] 625 says the “clawback” provision of the order is hollow security. That clause,

para. 4 of the distribution order, reads as follows:

4, If, as a result of any distributions made pursuant to this Order, a party with a
claim that is secured by an interest in the Lands that ranks, or is subsequently
determined to rank, in priority to the Second Mortgagees' interests in the Lands
(such claim, a "Prior Ranking Claim”) does not receive payment in full of the
amount of such claim, then the Second Mortgagees shall, upon written request by
the Receiver, pay to the Receiver the amount necessary to satisfy such Prior
Ranking Claim up to the total amount of all distributions received by the Second
Mortgagees on a pro rata basis based upen the respective amounts received by the
Second Mortgagees pursuant to this [O]rder.

[Emphasis in original.]

[41] An appeal cannot be founded upon that proposition. First, it cannot be said
that the judge misapprehended the value of the clawback provision. She did not
expressly place any reliance upon it and referred to the “comfort” it provided to 625

in quotation marks.

[42] The rejection of the terms proposed by 625 did not hinge upon the efficacy of
the clawback provision. The judge could not conceive of “any reasonable scenario in
which 625 could be said to be prejudiced, let alone seriously prejudiced by the order

sought” because of the value of imminently pending sales.

[43] Finally, although it is unnecessary to say anything further with respect to the
prospects of success, | note that the order has not been stayed and the appeal of
the distribution order may be moot. As of July 18, $6.85 million of the $7.5 million
had been paid out, without conditions. The remainder was to be paid out on August

20 and may now have been paid out unconditionally (but for the clawback provision)
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to the Second Mortgagees. What remains of the appellant's appeal is difficult to
discern. It is no longer open to the court to direct the Receiver to pay out the funds
on the terms sought by 625. By its notice of appeal, 625 seeks an order requiring the
Second Mortgagees to provide security for funds they have already received. That is
not an order giving directions to the Receiver, it is a different order from that sought
below and it may not be open to an appellate court to make such an order on the
evidentiary record that would be before it on appeal from the decision of the
chambers judge.

[44] For those reasons, | dismiss the application to extend the time for filing the
notice of appeal. The application will stand dismissed as abandoned pursuant to
s. 10(2)(e) of the Court of Appeal Act.

[45] There is, in my view, no need to address the application for security for costs.

“The Honourable Mr. Justice Willcock”

2019 BCCA 368 {CanlLll)
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2020 01G 2883
SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF the
Bankruptcy and Insolvency Act, RSC
1985 ¢ B-3, as amended

AND IN THE MATTER OF The
Kami Mine Limited -Parinership,
Kami General Partner Limited, and
Alderon Iron Ore Corp.

AND IN THE MATTER of the
Banhruptcy and Insolvency Act, RSC
1985, ¢ B-3, as amended

Estate No.
Court No. 2020 01G 2883

RECEIVERSHIP ORDER
BEFORE THE HONOURABLE JUSTICE STACK

UPON APPLICATION by Sprott Private Resource Lending (Collector), LP (the “Applicant™)
for an order pursuant to Section 243 of the Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3, as
amended (the “BIA™) to appoint Deloitte Restruciuring Inc. as receiver (the “Receiver™) without
security, of all of the assets, undertakings and property of The Kami Mine Limited Partnership,
Kami General Partner Limited, and Alderon Iron Ore Corp. (collectively, the “Respondents”,

and each a “Respondent™).;

AND UPON HEARING Darren O'Keefe and John Regush, of counsel for the Applicant, and

other counsel appearing;

AND UPON READING the Application and the Affidavits of Narinder Nagra sworn May 26,
2020, June 3, 2020, and June 4, 2020, along with other supporting materials filed herein.

L__fFiled; . . -
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THIS COURT HEREBY ORDERS AS FOLLOWS:

Service

1. The time for service of the Application is hereby abridged and validated, and the service
of the Application on the Respondents is hereby validated, so that this application is
properly returnable foday and further service of the Application is hereby dispensed with.

Appoiniment

2. ' Pursuant to Rule 25(1) of the Rules of the Supreme Court, 1986 and section 243 of the
BiA, the Receiver is hereby appointed receiver, without security, of all of the assets,
undertakings, and property of the Respondents, acquired for, or used in relation fo a
business carried on by the Respondents, including any bank accounts/trust accounts in the
name of the Respondents {or any of them} or in the name of the Receiver on behalf of the

Respondents (or any of them), and including all proceeds thereof (the "Property").

Receiver’s Powers

3. The Receiver is hereby empowered and authorized, but not obligated, fo act at once in
respect of the Property and, without in any way limiting the generality of the foregoing,
the Receiver is hereby expressly empowered and authorized to do any of the following

where the Receiver considers it necessary or desirable:

(a) to take possession and control of the Property and any proceeds or receipts
arising from the Property but, while the Receiver is in possession of any of the

Property, the Receiver must preserve and protect it;

{b) to change locks and security codes, relocate the Property to safeguard it,
engage independent security personnel, take physical inventories, and place

insurance coverage;

{c) to engage consultanis, appraisers, agents, cxperts, auditors, accountants,
managers, counsel, and such other persons from time to time and on whatever

QS& basis, including on a temporary basis, to assist with the exercise of the
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(d)

{e)

®

(2)

(h)

()

i)

®

Receiver’s powers and duties, including without limitation those conferred by
this Order;

to purchase or lease such machinery, equipment, inventories, supplies,
premises, or other assefs to fulfil its mandate under this Order, or any part or

parts thereof;

to receive and collect all monies and accounts now owed or hereafter owing to
any one of the Respondents and to exercise all remedies of the Respondents
(or any of them) in collecting such monies, including, without limitation, to

enforce any security held by the Respondents (or any of them);

to setile, extend, or compromise any indebfedness owing to any one of the

Respondents;

to execute, assign, issue, and endorse documents of whatever nature in respect
of any of the Property, whether in the Receiver's name or in the name and on
behalf of the Respondents (or any of them), for any purpose pursuant to this
Order;

to undertake environmental or workers' health and safety assessments of the

Property and operations of the Respondents (or any of them),

to initiate, prosecute, and continue the prosecution of any proceedings and to
defend proceedings now pending or hereafier instituted with respect to the
Property or the Receiver, and to settle or compromise any such proceedings,
which authority extends to appeals or applications for judicial review in

respect of any order or judgment pronounced in any such proceeding;

to make payment of any and all costs, expenses, and other amounts that the
Receiver determincs, in its sole discretion, are necessary or advisable to
preserve, protect, or maintain the Property, including, without limitation taxes,

municipal taxes, insurance premiums, repair and maintenance costs, costs or
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k)

M

{m)

)

(o}

charges related to security, management fees, and any costs and disbursements

incurred by any manager appointed by the Receiver;

to market any or all of the Property, including advertising and soliciting offers
in respect of the Property or any part or paris thereof and negotiating such
terins and conditions of sale as the Receiver in its discretion may deem

appfopriate;

to sell, convey, transfer, lease, or assign the Property or any part or parts

thereof out of the ordinary course of business,

(i) without the approval of this Court in respect of any transaction not
exceeding $50,000, provided that the aggregate consideration for

all such transactions does not exceed $250,000; and

(i)  with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds

the applicable amount set cut in the preceding clause;

and in each such case the notice and sale provisions under the Convepancing Act

or under section 60 of the Personal Property Security Act shall not be required.

to sell the right, title, interest, property, and demand of the Reépondents (or
any of them) in and to the Property at the time the Respondents (or any of
them) pranted a security interest or at any time since, fiee of all claims

including the claims of subsequent encumbrancers;

to report to, meet with, and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such terms

as to confidentiality as the Receiver deems advisable;

to register a copy of this Order and any other orders in respect of the Property
against title to any of the Property;
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®)

@

(r)

{s)

to apply for any permits, licences, approvals, or permissions as may be
required by any governmental authority and any renewals thereof for and on
behalf of and, if thought desirable by the Receiver, in the name of the

Respondents (or any of them);

to enter into agreements with any trustee in bankruptey appointed in respect of
the Respondents (or any of them) including, without limiting the generality of
the foregoing, the ability o enter into occupation agreements for any property

owned or leased by any one of the Respondents (or any of them);

to exercise any shareholder, partnership, joint venture, or other rights which

the Respondents {or any of them) may have; and

to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations;

and in each case where the Receiver takes any such actions or steps it shall be authorized

and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Respondents, and without interference from any other Person.

Duty to Provide Access and Co-Operation to the Receiver

4, The Respondents, all of their current and former directors, officers, employees, agents,

accountants, legal counsel and shareholders, and all other persons acting on its

instructions ot behalf, and all other individuals, firms, corporations, governmental bodies

or agencies, or other entities having notice of this Order (collectively, Persons, and each

a Person) shall forthwith advise the Receiver of the existence of any Property in such

Person’s possessiorn or control or of which they have knowledge of the existence thereof,

shall grant immediate and continued access to the Property to the Receiver, and shall

deliver all such Property to the Receiver upon the Receiver's request.

5. All Persons shall forthwith advise the Receiver of the existence of any books, documents,

securities, contracts, orders, corporate and accounting records, and any other papers,
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records and information of any kind related to the business or affairs of the Respondents
{or any of them), and any computer programs, tapes, disks, or other data storage media
containing any such information {collectively, the Records) in that Person's possession or
contrel, and shall provide to the Receiver or permit the Receiver to make, retain and take
away copies thereof and grant to the Recsiver unfettered access to and use of accounting,
computer, software and physical facilities relating thereto, provided however that nothing
in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,
or the granting of access to Records, which may not be disclosed or provided to the
Receiver due to the privilege attaching to solicitor-client communication or due to

statutory provisions prohibiting such disclosure.

6. If any Records are stored or otherwise contained on a compuier or other electronic system
of information siorage, whether by independent service provider or otherwise, all Persons
in possession or control of such Records shall, subject to their right to seek a variation of
this Order, forthwith give unfettered access to the Receiver for the purpose of allowing
the Receiver to recover and fully copy all of the information contained therein whether by
way of printing the information onto paper, making copies of computer disks, or such
other manner of retrieving and copying the information as the Receiver in its discretion
deems expedient, and shall not alter, erase, or destroy any Records without the prior
written consent of the Receiver. Further, for the purposes of this paragraph, all Persons
shall provide the Receiver with all such assistance in gaining immediate access to the
information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names, and account

numbers that may be required to gain access to the information.

No Proceedings Against the Receiver

7. No proceeding or enforcement process in anty court or tribunal (each, a Proceeding) shall
be commenced or continued against the Receiver except with the written consent of the

Receiver or with leave of this Coutt.

No Proceedings Against the Respondents or the Property
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8. No Proceeding against or in respect of the Respondents (or any of them) or the Property
shall be commenced or continued except with the written consent of the Receiver or with
leave of this Court and any and all Proceedings currenily under way against or in respect
of the Respondents (or any of them) or the Property are hereby stayed and suspended
pending further order of this Court,

No Exercise of Rights or Remedies

9. All rights and remedies of any individual, firm, corporation, governmental body or
agency or any other entities against the Respondents {or any of them), the Receiver, or
affecting the Property, are hereby stayed and suspended except with the written consent
of the Receiver or leave of this Court, provided however that this stay and suspension
does not apply in respect of any "eligible financial coniract" as defined in the BIA, and
further provided that nothing in this paragraph shall (i) empower the Receiver or the
Respondents (or any of them) to carry on any business which the Respondents (or any of
them) are not lawfiilly entitled to carry on; {ii) exempt the Receiver or the Respondents
(or any of them) from compliance with statutory or regulatory provisions relating to
health, safety or the environment, (jii) prevent the filing of any registration to preserve or
perfect a security interest, or (iv) prevent the registration of a claim for lien and the
related filing of an action to preserve the right of a lien holder, provided that the
Applicant shall not be required to file a defence to same as the further prosecution of any
such claim is stayed except with the written consent of the Applicant or the Receiver, or
leave of this Court.

Personal Property Lessors

10.  All rights and remedies of any Person pursvant to any arrangement or agreement to which
the Respondents {or any of them) are a party for the lease or other rental of personal
property of any nature or kind are hereby restrained except with consent of the Receiver
in writing or leave of this Court. The Receiver is authorized to return any Property which
is subject to a lease from a third party to such Person on such terms and conditions as the
Receiver, acting reasonably, considers appropriate and upon the Receiver being satisfied

as to the registered interest of such Person in the applicable Property. The return of any
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itemn by the Receiver to a Person is without prejudice to the rights or claims of any other

Person to the property returned or an interest therein.

Ne Interference with the Receiver

11.

Subject to paragraph 16 of this Order related to the Respondents’ employees, no Person
shall discontinue, fail to honour, alter, interfere with, repudiate, terminate or cease to
perform any right, renewal tight, contract, agreement, licence or permit in favour of or
held by the Respondents (or any of them), without writien consent of the Receiver or
leave of this Court.

Continuation of Services

12,

13.

o

All Persons having oral or written agreements with the Respondents (or any of them), or
statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer sofiware, communication and other data services,
ceniralized banking services, payroll services, insurance, transportation services, utility or
other services to the Respondents (or any ef them), are hereby resirained until further
Order of this Court from discontinuing, altering, interfering with or terminating the
supply of such goods or services as may be required by the Receiver, and that the
Receiver shall be entitled fo the continued use of the Respondenis’ current {elephone
numbers, facsimile nunbers, intemet addresses and domain names, provided in each case
that the normal prices or charges for all such goods or services received after the date of
this Order are paid by the Receiver in accordance with normal payment practices of the
Respondents or such other practices as may be agreed upon by the supplier or service

provider and the Receiver, or as may be ordered by this Court.

The Receiver, in its sole diseretion, may, but shall not be obligated to, establish accounts
or payment on delivery arrangements with suppliers in its name on behalf of the
Respondents (or any of them) for the supply of goods or services, including without
limitation, all computer sofiware, communication and other data services, centralized

banking services, payroll services, insurance, transportation services, ntility, or other
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services to the, if the Receiver determines that the opening of such accounts is

appropriate,

14,  Ne creditor of the Respondents (or any of them) shall be under any obligation as a result
this Order to advance or re-advance any monies or otherwise extend any credit to the

Respondents {or any of them}.

Receiver to Hold Funds

15.  All finds, monies, cheques, instruments, and other forms of payments received or
collected by the Receiver from any source whatsoever on behalf of the Respondenis, or
any one of them (the “Funds"™), including without limitation the sale of all or any of the
Property and the collection of any accounts receivable in whole or in part, whether in
existence on the date of this Order or hereafier coming into existence, shall be deposited
into one or more new accounts opened by the Receiver or to be opened by the Receiver
(the “Post Receivership Accounts”) and the monies standing to the credit of such Post
Receivership Accounts from time to time, net of any disbursements provided for herein,
shall be held by the Receiver to be paid in accordance with the terms of this Order or any
further order of this Court, and ail Funds paid into the Post Receivership Accounts shall
be recorded and documented by the Receiver as being Funds collected on behalf of each
Respondent to ensure that all Funds can be accounted back to the realization of the

Property of each Respondent that is the subject of this Order.

Employees

16.  All employees of the Respondents (or any of them) shail remain employees until such
time as the Receiver, on behalf of the Respondents {or any of them), may terminate the
employment of such employees or they resign in accordance with their employment
confract. The Receiver shall not be liable as a result of this Order for any employee-
related [iabilities, including any successor employer liabilities as provided for in
subsection 14.06(1.2) of the BIA, wages, severance pay, termination pay, vacation pay,
and pension or benelit amounts, other than such amounts as the Receiver may specifically

agree in writing to pay, or in respect of its obligations under subsections 81.4(5) or
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81.6(3) of the BIA or under the Wage Earner Protection Program Act, such amounts as

may be determined by a court or tribunal of competent jurisdiction.

PIPEDA

17.

Pursuant to paragraph 7(3)(c) of the Canada Personal Information Pratection and
FElectronic Documents Act, the Receiver may disclose personal information of identifiable
individuals to prospective purchasers or bidders for the Property and to their advisors, but
only to the extent desirable or required to negotiate and atiempt fo complete one or more
sales of the Property (each, a "Sale") as permitted at law. Each prospective purchaser or
bidder to whom such personal information is disclosed shall maintain and protect the
privacy of such information and limit the use of such information to its evaluation of the
Sale, and if it does not complete a Sale, shall return all such information fo the Receiver,
or in the alternative destroy all such information, A prospective purchaser or bidder
requesting the disclosure of personal information shail execute such documents to
confirm the agreement of such Person to maintain the confidentiality of such information
on terms acceptable to the Receiver. The purchaser of any Property shall be entitled to
continue to use the personal information provided to it, and related to the Property
purchased, in a manner which is in ail material respects identieal to the prior use of such
information by the Respondents (or any of them), and shall return all other personal

information to the Receiver, or ensure that all other personal information is destroyed.

Limitation on Environmental Liabilitics

18.

Nothing herein contained shall require or obligate the Receiver to occupy or to take
control, care, charge, cccupation, possession, or management (separately or collectively,
"Possession") of any of the Properiy that might, or any part thereof, which may be
environmentally contaminated, might be a pollutant or a contaminant, or might cause or
contribute to a spill, discharge, release, or deposit of a substance contrary to any federal,
provincial, or other legislation, statute, regulation or, rule of law or equity respecting the
protection, conservation, enhancement, remediation, or rehabilifation of the environment
or relating to the disposal of waste or other contamination including, without limitation,

the Canadian Enviroumental Protection Act, 1999, SC 1999 c. 33, as amended, the

NATDOCS4E612673W-3




Environmental Protection Act, SNL 2002 c. E-14.2, as amended, the Water Resources
Aet, SNL 2002 ¢. W-4.01, as amended, or the Occupational Health and Safety Act, RSNL
1990 c. 0.3, as amended, and any regulations made thereunder (collectively, the
"Envirenmental Legislation"), provided however that nothing herein shall exempt the
Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation.

19.  a. Notwithstanding anything in any federal or provincial law, the Receiver is not
personally liable in that position for amy environmental condition that arose or
environmental damage that occurred:

i. before the Receiver's appointment; or

ii. after the Receiver's appointment unless it is established that the condition
arose or the damage occurred as a result of the Receiver’s gross negligence
or wilful misconduct.

b. Nothing in sub-paragraph a exempts a Receiver from any duty to report or make
disclosure imposed by a law referred to in that sub-paragraph.

c. Notwithstanding anything in any federal or provincial law, but subject to sub-
paragraph a hereof, where an 6rder is made which has the effect of requiring the
Receiver to remedy any environmental condition or environmental damage
affecting the Property, the Receiver is not persoﬁally liable for failure to comply
with the order, and is not personally liable for any costs that are or would be
incurred by any person in carrying cut the terms of the order,

i. if, within such time as is specified in the order, within 10 days after the
order is made if no time is so specified, within 10 days after the
appointment of the Receiver, if the order is in effect when the Receiver is
appointed, or during the period of the stay referred to in clause ii below,
the Receiver:

1. complies with the erder, or
2. on notice to the person who issued the order, abandons, disposes of
or otherwise releases any interest in any real property affected by

the condition or damage;

0
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fi. during the period of a stay of the order granted, on application made
within the time specified in the order referred to in clause (i) above, within
10 days after the order is made or within 10 days after the appointment of
the Receiver, if the order is in effect when the Receiver is appointed, by,
1. the cowrt or body having jurisdiction under the law pursuant to
which the order was made to enable the Receiver fo contest the
order; or .
2. the court having jurisdiction in bankrupicy for the purposes of
assessing the economic viability of complying with the order; or
iii, if the Receiver had, before the order was made, abandoned or renounced
or been divested of any interest in any real property affected by the

condition or damage.

Limitation on Liability

20.  The Receiver shall incur no liability or obligation as a result of its appointment or the
carrying out the provisions of this Order, save and except for any negligence or wilful
misconduct on its part, or in respect of its obligations under sections 81.4(5) or 81.6(3) of
the BIA or under the Wage Earner Protection Program Act. Nothing in this Order shall
derogate from the protections afforded the Receiver by section 14.06 of the BIA or by
any other applicable legislation.

Receiver®s Accounis

21.  The Receiver and counsel to the Receiver shall be paid their reasonable fees and
dishursements, in each case at their standard rates and charges, and the Receiver and
counsel to the Receiver shall be entifled to and are hereby granted a charge to a maximum
of $200,000.00 (the "Administrative Charge") on the Property, as security for such fees
and disbursements, both before and after the making of this Order in respect of these
proceedings, and the Administrative Charge shall form a first charge on the Property in
priority to all security interests, trusts, liens, charges, and encumbrances, statutory er
otherwise, in favour of any Person, but subject to subsections 14.06(7), 81.4(4), and
81.6(2) of the BIA.
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22,

23.

The Receiver and its legal counsel shall pass its accounts from time to time before a

judge of this Court or a referee appointed by a judge.

Prior to the passing of its accounts, the Receiver shalf be at liberty from time to time to
apply reasonable amounts, out of the monies in its hands, against its fees, expenses and
disbursements, including legal fees and disbursements, incurred at the normal rates and
charges of the Receiver or its counsel, and such amounts shall constitute advances against

its remuneration and disbursements when and as approved by this Court.

Receiver’s Indemnity Charge

24.

25,

The Receiver shall be entitled to and is hereby pranted a charge (the “Receiver’s
Indemnity Charge”) upon all of the Property as security for all of the obligations incurred
by the Receiver including obligations arising from or incident to the performance of its
duties and functions under this Order, under the Bankruptcy and Insolvency Act, or
otherwise, saving only liability arising from negligence or actionable misconduct of the

Receiver.

The Receiver's Indemnity Charge shall form a second charge on the Property in priority
to all security inferests, trusts, liens, charges, and encumbrances, stafutory or otherwise,
in favour of any Person, but subject to subsections 14.06(7), 81.4(4), and 81.6(2) of the
BIA and subordinate in priority to the Administrative Charge.

Allocation of Costs

26.

in’

The Receiver shall file with the Court for ifs approval a report setting out the costs, {ees,
expenses, and liabilities of the Receiver giving rise to the Administrative Charge, the
Receiver’s Indemnity Charge, and the Receiver's Borrowings Charge, as defined below,
and, ualess the Court orders otherwise, all such costs, fees, expenses, and liabilities shall

be paid as agreed by the senior secured creditors, in the following manner:

(@)  Firstly, applying the costs incurred in the receivership proceedings specifically
attributable to an individual asset or group of assets against the realizations

from such asset or group of assets;
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| (b)  Secondly, applying the costs pro rata against all of the assets based on the net

realization from such asset or group of assets; and

()  Thirdly, applying non-specific costs incurred in the reccivership proceedings
pro rata against the assets based on the net realization from such asset or

group of assets.

Funding of the Receivership

27.

28.

29,

@

The Receiver be at liberty and it is hereby empowered to borrow by way of a revolving
credit or otherwise, such monies from time to time as it may consider necessary or
desirabte, provided that the outstanding principal amount does not exceed §50,000.00, or
such greater amount as this Court may by further order authorize, at any time, at such rate -
or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpese of making payments, including interim payments, required or
permitted to be made by this Order, including, without limitation, payments of amounts
secured by the Administrative Charge and thé Receiver's Indemnity Charge. The whole
of the Property shall be and is hereby charged by way of a fixed and specific charge (the
"Receiver's Borrowings Charge") as security for the payment of the monies borrowed,
together with interest and charges thereon, in priority to all security interests, trusts, liens,
charges and encumbrances, statutory or otherwise, in favour of any Person, but
subordinate in priority to the Receiver’s Indemnity Charge, the Administrative Charge
and the charges as set out in subsections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

Neither the Receiver's Borrowings Charge nor any other security granted by the Receiver
in connection with its borrowings under this Order shall be enforced without leave of this

Court on seven days’ notice to the Receiver and the Applicast.

The Receiver is at liberty and authorized to issue certificates substantially in the form
annexed as Schedule "A" hereto (the "Receiver’s Certificates”) for any amount

borrowed by it pursuant to this Order.

NATDOCSWG61267 V-3




30.

The monies from time to time borrowed by the Receiver pursuant to this Order or any
further order of this Court and any and all Receiver’s Certificates evidencing the same or
any part thereof shall rank on a peri passu basis, unless otherwise agreed to by the

holders of any prior issued Receiver's Certificates.

General

31

32,

33.

34,

35,

@

The Receiver may from time to time make a motion for advice and directions in the

discharge of its powers and duties hereunder.

Nothing in this Order shall prevent the Receiver from acting as a trustee in bankruptcy of
the Respondents (or any of them).

The aid and recognition of any court, fribunal, or regulatory or administrative body
having jusisdiction outside Newfoundland and Labrador is hereby requested to give effect
to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, fribunals, and regulatory or administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance to the Receiver,
as an officer of this Court, a5 may be necessary or desirable to give effect to this Order, to
grant representative status to the Receiver in any foreign proceeding, or to assist the

Receiver and its agenis in carrying out the terms of this Crder.

The Receiver is hereby authorized and empowered to apply to any court, tribunal, or
regulatory or administrative body, wherever located, for the recognition of this Order and
for assistance in carrying out the terms of this Order, and the Receiver is authorized and
empowered to act as a representative in respect of the within proceedings for the purpose

of having these proceedings recognized in a jurisdiction outside Canada.

The Applicant shall have its costs of this Application, up to and including entry and
service of this Order, provided for by the terms of the Applicant’s security or, if not so

provided by the Applicant’s security, then ot a substantial indemnity basis to be paid by
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36.

37.

38.

39.

the Receiver from the Respondents’ estate with such priority and at such time as this

Court may determine.

Any interested party may make a motion to vary or amend this Order upon such notice
required by the Rules of the Supreme Court, 1986 or on such notice as this Court may

order.

Any Person affected by this Order which did not receive notice in advance of the hearing
may make a motion to vary or amend this Order within five days of such Person being

served with a copy of this Order.

In addition to the reporis to be filed by the Receiver under legislation, the Receiver shall
file a report of its activities with the Court when the Receiver determines that a report
should be made, when the Court orders the filing of a report on the motion of an

interested party or on the Court’s own motion, and at the conclusion of the receivership.

The Receiver shall not be discharged without notice to such secured creditors and other

pertics as the Court directs.

DATED AT St. John’s, Newfoundland and Labrador this {7 day of June, 2020,

COURT
OFFICER
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Newbould J.:

1 The applicant 8527504 Canada Inc.{"852") applies for the appointment of a receiver of the assets of the respondent
Liquibrands Inc. ("Liguibrands") under security granted by Liquibrands to Bridging Canada Inc. ("Bridging') and assigned to
852,

2 Liquibrands applies for an order lifting a stay of proceedings in the receivership order of Sun Pac Foods Limited ("Sun
Pac") to permit an action. commenced by Sun Pac and Liguibrands against 852 and Bridging to proceed and to appoint a receiver
of the remaining assets of Sun Pac for the purpose of advancing the litigation, Liquibrands is a secured crediter of Sun Pac in
second place after 852 and requests an order directing the receiver to pay into court the balance of funds held by the receiver



of Sun Pac from the sale of its assets pending the completion of the law suit. The receiver applies for an order to pay the funds
it holds to 852,

1 Sun Pac was a Canadian manufacturer of private label and branded beverage products, and a manufacturer of croutons and
bread crumbs and other private label brands (the "Breadcrumbs Division").

4 .Sun Pac was acquired by Liquibrands in November 2011, Liquibtrands is the sole shareholder of Sun Pac. Mr. Csaba Reider
is the sole shareholder, officer and director of Liquibrands. ITe was also the sole officer and director of Sun Pac.

5  Bridging provides middte-market commercial customers with alternative financing soiutions to borrowers who are unable
to obtain financing from traditional lenders, 852 is a company related to Bridging and took an assignment of the loans and
gecurity for loans made by Bridging to Sun Pac.

6  On October 1, 2012, Bridging advanced a revolving loan of up to $5 million based on a lending formula under Facility
A, $500,000.00 (before facility fees) on January 18, 2013 under a Facility B term loan on equipment, and the balance of the
facility B loan, $1,182,524.00 (before facility fees), was advanced on January 31, 2013. The loans were secured on the assets
of Sun Pac, Liquibrands guaranteed $1 million of the Sun Pac Facility A loan and provided security over all of its assets to
support the guarantee.

7 Mr. Reider was in discussion with Loblaws to produce private label drinks for Loblaws. However Sun Pac was running
short of working capital and in August 2013 was in default of its loan obligations to 852, He decided to sell the Breadcrumbs
Division for $3.1 million and he requested additional funding to continue operating.

8 On September 11,2013 852, Sun Pac and Liquibrands signed a Forbearance and Amending Agreement dated September 11,
2013. The Forbearance Agreement was entered into to provide Sun Pac with a temporary bridge loan in the hopes of obtaining
equity and debt financing for the anticipated Loblaws contract and to complete a sale of the Breadcrumbs Division to repay the
bridge loan. In the Forbearance Agreement, Sun Pac acknowledged that it was in default of the terms of its loans.

9  Notwithstanding the default, 852 agreed not to take any steps to enforce any of the loans or its security priot to the earlier
of December 9, 2013 or the occurrence of an Event of Defauit,

10 In the Forbearance Agreement, 852 agreed to extend a temporary bridge loan to Sun Pac in two tranches. Facility C
was a demand non-revolving loan in the amount of $500,000 less fees. Facility C was advanced to Sun Pac in the amount of
$475,000 on or about September 13, 2013, '

11  Facitity D was a demand non-revolving loan in the maximum amount of 2 times EBITDA of the Breadcrumbs Division as
determined by areport from BDO Canada Limited, less the amount advanced under Facitity C. Para graph 13 ofthe Forbearance
Agreement provided:

Provided that 852 has received and is satisfied with the report to be prepared by BDO at the expense of Sun Pac, 852 shall,
promptly following the execution of this Agreement, advance to Sun Pac as a Facility D Loan advance a single advance
in an amount equal to 2 times EBITDA of the Breaderumbs Division (as defined below) (as determined by BDO in its
report to Sun Pac and 852 in its sole discretion), less the Facility C Principal Amount...Each advance shall be conditional
on there being no Event of Default under this Agreement and the Loan Agrecment,

12 One event of default contained in the Forbearance Agreement was if Sun Pac failed to have a binding agreement for
the sale of the Breadcrumbs Division by November 6, 2013 that was acceptable to 852 in its sole and absolute discretion and
failed to close it by December 6, 2013.

13 BDO prepared a report dated September 25, 2013, which it delivered to Sun Pac and 852 on September 30, 2013, Based
on the teport, the Facility D loan was to be approximately $1.15 million. 852 took no issue with the amount of the EBITDA
as reported by BDO.



14 852 did not advance the Facility D loan. There is a dispute among the parties as to whether 852 was in breach of the
Forbearance Apreement in failing to advance the loan. I do not intend to get into that issue, although was invited to do so.

15 On October 4, 2013, 852 informed Mr. Reider that it was not prepared tc advance Facility D without certain matters
being addressed. According to 852, they were not addressed.

16 On November 11, 2013, 852's lawyers were informed by Sun Pac's insolvency lawyers that Sun Pac's operations had
been shut down on November 7, 2013, at which time all but a few employees were terminated. As a result, 852 commenced an
urgent receivership application heard on November 12, 2013. Sun Pac and Liquibrands had counsel attend the hearing but did
not oppose the receivership application. BDO was appointed as receiver of Sun Pac on November 12, 2013,

17  Onthe morning of November 12,2013, Liquibrands and Sun Pac commenced an action against 852 and Bridging seeking,
inter alia, general damages of $100 million for breach of the Forbearance Agreement by not advancing Facility D in the amouht
of approximately $1.15 million. Sun Pac had signed an agreement with Loblaws made as of September 18, 2013 containing
terms regarding the sale of drink products by Sun Pac to Loblaws, and the damage claim is for alleged lost profits that would
have been earned under that agreement.

Issues and analysis
{a) Need for leave to continne the action by Sun Pac

18  Sun Pac and Liquibrands say that the receivership order of November 12, 2013 in which BDO was appointed receiver
of Sun Pac has stayed the action commenced that day by Ligquibrands and Sun Pac against 852 and Bridging, and asks leave
to proceed with that action. This request is based on a misreading of the receivership order, which followed the standard form
used in the Comrmercial List and approved by the Commercial List Users Committee.

19  Mr. Wires said that he reads paragraph 7 of the order as staying the action, However, paragraph 7 deals with actions against
the debtor or its property and states that "no proceeding against or in respect of the debtor or its property shail be commenced
or continued" without the consent of the receiver or leave of the court. To read a proceeding "in respect of the debtor or its
property" as applying to an action commenced by the debtor would be to ignore the heading in the order for paragraph 7 "NO
PROCEEDING AGAINST THE DEBTOR OR THE PROPERTY". It would also ignore paragraph 3(3) of the order which
gives the receiver the power "to initiate, prosecute and continue the prosecution of any and all proceedings...now pending or
hereafter instituted".

20 The receiver of Sun Pac is quite entitled to continue the action commenced by Sun Pac against 852 and Ligquibrands
without the necessity of obtaining ieave to do so.

(b) Proceeds of tie sale of Sun Pac’s assefs

21  The receiver has realized on the assets of Sun Pac and has proposed an interim distribution of $383,381 from the proceeds
of Sun Pac's assets to 852 on account of its first ranking security interest. 852 is owed approximately $4.0 million and will
suffer a substantial shortfall on its loans to Sun Pac.

22  Liguibrands holds security from its whoily ownecd subsidiary Sun Pac to secure $2.54 million loaned to Sun Pac. Its security
ranks second after the security held by 852. Liquibrands asserts that the proceeds held by the receiver of Sun Pac should be paid
into court pending the determination of the action by Sun Pac and Liquibrands against 852 and Bridging. It claims that based on
the claims in the action, there is a serious issue to be tried regarding 852's claim to the fund. It refies on rule 45.02 that provides:

45.02 Where the right of a party to a specific fund is in question, the court may order the fund to be paid into court or
otherwise secured on such terms as are just,




23 Ido not see that the rule assists Liquibrands. The test for granting an order preserving a specific fund is threefold: (1)
the plaintiff claims a right to the specific fund; (2) there is a serious issue to be tried regarding the plaintiff's claim to the fund;
and (3) the balance of convenience favours granting the relief sought. The plaintiff must have a proprictary claim against the
specific funds beyond the funds utility to satisfy the plaintiff's claim against the defendant. See DIRECTY Inc. v. Gillott (2007),
84 OR. (3d) 595 (Out. 8.C.1.) at paras, 44 and 59.

24 Liguibrands cannot meet this test. The money in question results from the proceeds of the sale of the assets of Sun Pac.
Liquibrands as a second creditor has security over the assets of Sun Pac second to the security of 852. There is no question
that the security of 852 is valid and what Liquibrands is essentially doing is attempting to secure before judgment its claim for
damages against 852 and Bridging.

25  The law suit was started on the morning of November 12, 2013 before the receivership order was made later that day. The
court had to be satisfied that the loan to Sun Pac was owed in order to make the recetvership order. Sun Pac and Liquibrands were
represented in court that day by experienced insolvency counsel and no objection was made to the request for the receivership
order. Sun Pac and Liquibrands cannot now contend that the money is not owing to 852 and that Liquibrands has a claim to
it: That would amount to a collateral attack on the order,

26  There is no serious issue to be tried regarding Liquibrands' claim to the proceeds of the sale of Sun Pac's assets held by
the receiver. 852 has the right to those proceeds. There may be a serious issue to be tried regarding the claim for damages by
Sun Pac and Liquibrands against 852 and Bridging, although T make no such finding, but that is a different matter.

27  The funds held by the receiver of Sun Pac may be paid ouf to 852.
(c) Should a receiver of Liquibrands be appointed?

28 Under the GSA security from Liquibrands to 852, Liquibrands may appoint a receiver over all of the property of
Liquibrands upon an event of defauit. Demand under the guarantee of Liquibrands was made in April, 2014 and no payment
was made. Thus thers has been an event of default. There is no issue as to the validity of the security.

29 A receiver may be appointed under section 243(1) of the BIA if it is considered just or convenient to do so. The principles
applicable are referred to in Bank of Montreal v. Carnival National Leasing Ltd. (2011), 74 C.B.R. (5th) 300 (Ont. S.C.J )

30 Liquibrands contends that there should be no receiver appointed pending the outcome of its lawsuit against 852 and
Bridging, and relies on Bank of Montreal v. Wilder, [1986] 2 §.C.R. 551 (8.C.C.). In that case the bank breached an agreement
not to call the loan for a period of time if guarantees were provided and an injection of capital was made into the customer
company, which happened. The guarantors were relieved of liability because of the wrong doing of the Bank. The bank relied
on a provision in the guarantee that it could deal with the customer "as the Bank may see fit". Tt was held that this did provision
did not protect the bark. Wilson J. for the Court stated:

The Bank under the umbrella agreement could have decided to make the business decision to stop financing the Company
at any time prior to the June agreement. After that agreement this option was closed to it. It agreed with the Company and
with the guarantors that it would continue to finance the Company at least until it had completed the Alberta road projects.
It failed to do so despite the fact that the Wilders kept their part of the bargain, The Bank's breach not only increased the
guarantors' risk in a way which was "not plainly unsubstantial" and impaired their security; it put the principal debtor out
of business and into bankruptey. Such conduct on the part of the Bank cannct, in my opinion, b¢ viewed as within the
purview of the clause in the guarantee contracts permitting the Bank fo deal with the Company and the guarantors as it
"may see fit". I agree with Lambert JA. that such a clause must be construed as extéifding to lawful dealings only.

31 In this case, however, the guarantee given by Liquibrands was much broader than in Bank of Montreal v. Wilder. Section
2 of the guarantee provided:

3T




2. Guarantee Unconditional. The obligations of the guarantor under this guarantee are continuing, uncenditional and
absolute and...wili not be released, discharged, diminished, limited or otherwise affected by (and the Guarantor hereby
waives, to the fullest extent permitted by applicable law) inter alia:

(e) the existence of any claim, set-off or other rights which the Guarantor may have at any time agajnst the Debtor,
the Creditor, or any other person, whether in connection herewith or any uarelated transactions;

(p) any dealing whatsoever with the Debtor or other person or any security, whether negligently or not, or any failure
to do 50, ... ' ‘

(1) any other act or omission to act or delay of any kind by the Debtor, the Creditor, or any other person or any other
circumstances whatsoever, whether similar or dissimilar to the foregeing, which might, but for the provisions of this
Section 2, constitute a legal or equitable discharge, limitation or reduction of the Guarantor's obligations hereunder
(other than the payment or extinguishment in full of all of the Obligations).

The foregoing provisions apply (and the foregoing waivers will be effective) even if the effect of any action (or failure to
take action) by the Creditor is to destroy or diminish the Guarantor's subrogation rights, the Guarantor's right to proceed
against the Debtor for reimbursement, the Guarantor's right to recover contributien from any other guarantor or any other
right or remedy.

32 A party may contract out of an equitable rule regarding guarantees. See Bauer v Bank of Monireal, [1980]2 8.C.R. 102
(S.C.C.). Liquibrands was represented by counsel at the time it signed the guarantee and there is no reason why the terms are
not enforceable. The terms of the guarantee preclude Liquibrands from contending that the guarantee may be unenforceable
if it succeeds in its action against 852,

33 Moreover, in a Subordination, Assigmmnent, Postponement and Standstill Agreement made by Liquibrands and Sun Pac
with Bridging at the same time as the guarantee, Liquibrands agreed not to take any steps whereby the priority or rights of
852 might be delayed, defeated, impaired or diminished and agreed not to challenge, object to, compete with or impede in any
manner any act talken or proceeding commenced by 832 in connection with the enforcement of 852's security.

34 Liquibrands also claims that as second secured creditor of Sun Pag, it should have priority over the security of 852
because of the breach by 852 of the Forbearance Agreement. I am not in a position to say that there has been a breach of that
agreement and in any event the Subordination, Assignment, Postponement and Standstill Agreement precludes that contention.
It provides that Liguibrands consents to the security granted to Bridging by Sun Pac and aclknowledges that notwithstanding any
priority provided by any principle of law or equity, the security of Liquibrands is unconditionally subordinated to the security
held by Bridging. Liquibrands also agreed in that apreement that it would not take any steps whereby the priority of Bridging
might be defeated and that it weuld not challenge any proceeding to enforce that security. 852 holds those rights as assignee
from Bridging.

35  Ifind that it is just and convenient that a receiver of Liquibrands be appointed and BDO is appointed as teceiver of all of
its property, assets and undertakings in the form contained at tab 3 of the Application Record,

(d) Procedure for the litigation

36 The action by Liquibrands and Sun Pac against 852 and Bridging for breach of the Forbearance Agreement is outstanding,
Liquibrands requests an order that a different receiver from BDO be appointed as receiver of "the remaining assets" of Sun
Pac for the purposes of advancing the litigation. The reason is that BDO, the receiver of Sun Pac, has indicated that it does
not wish to spend money on the law suit,

37 BDO is prepared to market the right to commence the action. There is precedent for such a procedure. In Central !
Credit Union v. UM Financial Inc., 2012 ONSC 1893 (Ont. S.C.J. [Comumercial List]) it was held that a lawsuit by the debtor
in receivership constituted collateral that was subject to the existing receivership proceeding. The court appointed receiver




subsequently brought a motion secking court approval to conduct a marketing process for the sale of the claim and that relief
was granted by Justice C. Campbell. Tt seems sensible that now that BDO is the receiver of both Sun Pac and Liquibrands, the
two plaintiffs in the action, BDO should be permitted to market the litigation in a marketing process.

38 No specific marketing process has been proposed. The receiver should propose a marketing process and Sun Pac and
Liquibrands can consider whether it is agreeable to the marketing process proposed. If there is agreement to the marketing
process, it can be included in the order to be signed reflecting these reasons. if there is no agreement, a further attendance to
settle it can be arranged at a 9:30 am conference.

(e} Receiver's moiion

39 The receiver has applied for orders approving the Third Supplement to its First Report, approving its Third Repert,
approving its fees and disbursements of those of its counsel, approving its statement of receipts and disburseiments, and
authorizing and directing the receiver to make a distribution to 852 and maintain a holdback in accordance with its Third Report.

The relief requested is reasonable and is granted.
Order accordingly.
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Between Leslie & Irene Dube Foundation Inc. and 1076586 Alberta Lid., Petitioners, and P218 Enterprises Ltd.,
Wayne Holdings Ltd., Okanagan Valley Asset Management Corporation, Willow Green Estates Inc., BMK 112
Haldings Inc., 0720809 B.C. Ltd., 0757736 B.C. Ltd., 0748768 B.C. Ltd., Dr. T. O'Farrell Inc., Pinloco Holdings Inc.,
602033 B.C. Ltd., Andrian W, Bak, MD, FRCPC, Inc., Interior Savings Credit Union, Valiant Trust Company, Mara
Lumber {Kelowna) (2007) Ltd., Rona Revy Inc., Rocky Paint Engineering Lid., Mitsubishi Electric Sales Canada
Inc., BFl ' Canada Inc., John Byrson & Partners, Winn Rentals Ltd., 0964502 B.C. Ltd., Denby Land Surveying
Limited, Mega Cranes Ltd., Weq Britco LP, Roynat Inc., Mcap Leasing Inc., Bodkin Leasing Corporation, HSBC
Bank Canada, and Bank of Montreal, Respondents

(62 paras.)
Case Summary

Creditors and debtors law — Raceivers — Court-appointed receivers — Powers — Realization of property
— Sales by receiver — Duties — Standard of care — Act in commercially reasonable manner —
Remuneration — Application by receiver to approve stalking horse bid and sale of strata lot, $1,000,000
increase in borrowing charge and approve activities in first and second reports ailowed in part — Stalking
horse bid recognized means of maximizing recovery but, in this case, no evidence receiver considered
other methods, appraisals out-of-date and termination fee not proven reasonable, so not approved — More
work needed on marketing development, so increased charge approved — Proposed sale of strata lot
reasonable and beneficial so approved — Receiver's activities in first report approved, but approval of
second premature given findings on stalking horse bid.

Application by the receiver for an order approving the stalking horse bid in respect of sale of the assets of the
development, and conditional vesting of title to the bidder, approval of a pre-stratification contract for the purchase
and sale of a strata lot, to increase the receiver's borrowing charge by one million, approval of the receiver's
activities as set out in the first and second reports and fo seal the appraisal on the basis it could prejudice marketing
of the develcpment. The development ran into financial prablems and the receiver was appointed and empowered
to market and negotiate terms of sale. The receiver decided the best course of action to preserve value was to
complete and market phase one without completing phase two, for which construction had not yet begun. To
complete phase one, the receiver borrewed $2.5 million and had entered leases and the proposed contract for
purchase and sale of one strata lot. The major creditor was fourth in line and opposed any sale that would resuit in
it receiving less than it was owed. At least $29 million would be needed to pay off the first three creditors in line and
the major creditor. The appraisal valued the development at $28,405,000 for both phases. The receiver decided a
stalking horse bid process would be the most effective way to sell the property. The stalking horse bid was for $29.5
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million, which the receiver wanted to approve subject to no better bid being received. The stalking horse bid was
strenuously objected to by one of the creditors.
HELD: Application allowed in part.

The stalking horse bid process had been recognized as a legilimate means of maximizing recovery in bankruptcy
or receivership processes. However, there were several concetns in this case. There was no evidence the receiver
had considered any other method of marketing and selling the development, and no evidence upon which the court
could assess whsther the economic incentives behind the agreement were fair and reasonable. The appraisal was
dated and prepared before phase one was completed so did not accurately reflect the current value. There was no
evidence on how the termination fee was arrived at, and $1.5 million was on the high side and could had an
adverse effect an crediters. There was aiso no evidence of urgency. As such approval was not granted as the
receiver had not established the agreement was in the best interests of credifors as a while. Given that finding,
there was no need to consider whether to grant a conditional vesting order. The proposed purchaser of the strata lot
had aiready expended money on improvements, the agreement was reasonable, and the purchase would reduce
operating costs and occupancy would help with marketing, so the sale was approved. More work was needed on
valuation and marketing of the development, so the borrowing charge was increased, provided the borrowing terms
were no less favourable. The receiver had fulfilled its mandate regarding completion of phase one, so the activities
in the first report were approved. Given the findings on the stalking horse bid, it was premature to consider approval
of the second report. As the appraisal was outdated, there was no reason to seal it.

Counsel

Counsel for the Receiver, Ernest & Young Inc.: J.D. Schultz, J.R. Sandrell.
Counsel for the Petitioners: D.E. Gruber.

Counsel for Valiant Trust Company: J.D. Shields.

Counsel for 0964502 B.C. Ltd.: C.K. Wendsll. \

Counsel for Interior Savings Credit Union: S.A. Dubo (by telephone).

Counsel for Maynards Financial Ltd.: R.H. Harrison.

Reasons for Judgment

G.C. WEATHERILL J.
Infroduction

1 This proceeding concerns the receivership of a retail, oifice and residential real estate development in Kelowna,
British Columbia called "Saopa Square” (the "Development").

2 The Receiver (the "Receiver”) of the Respondents, P218 Enterprises Ltd., Wayne Holdings Ltd. and The Sopa
Square Joint Venture (collectively the "Debtors"), seeks the following orders:

a) approval of a stalking horse bidding process in respect of the sale of the assets of the
Development in the form of the Bidding Procedures Order attached as Schedule B to the Notice of
Application;

b) a vesting of title to the Development in the stalking horse bidder, subject to the outcome of the
stalking horse bidding process;
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c) approval of a pre-stratification contract for purchase and sale of one of the preposed strata lots in
the retail/office phase of the Development;

d) an increase in the Receiver's borrowing charge by $1 millicn from $2.5 million to $3.5 million; and

e) approval of the Receiver's activities as set out in the Receiver's First Report dated January 30,
2014 and the Receiver's Second Report dated August 26, 2014,

3 The Receiver also seeks an order sealing an appraisal of the Development dated March 3, 2014 on the basis
that it may unduly prejudice the marketing of the Development.

Backgqround

4 The Development consists of two phases: Phase 1 is a two sfory building comprised of retail outlets on the first
floor and office space on the second floor and Phase 2 is a multi-story residential tower.

5 The Respondent, Valiant Trust Company ("Valiant Trust"), is the trustee for 36 original investors in the
Development, each of whom holds a bond from the Debtors entitling the bondholder to purchase a unit in the
Development (the “Bond Holders").

8 The Development ran into financial difficulty several times over the course of its development and construction:
Builders liens were filed and the project was haited due to lack of financing. As part of a recapitalization plan, these
lien claimants (the "Lien Claimants") agreed to discharge their liens and consclidate the amounts they were owed
into a subordinated mortgage, which allowed additional financing to be provided by the lead lender, the Petitioner,
Leslie & Irene Dube Foundation Inc. {"Dube Foundation™).

7 Ultimately the recapitalization plan failed prior to completicn of Phase 1, resulting in the commencement of this
receivership proceeding in December 2013. The Receiver was appointed on January 27, 2014,

8 The Receiver is empowered by its appointment to market the Development and to negotiate such terms and
conditions of sale as 1, in its discretion, deems appropriate.

9 The Receiver determined that the best course of action to preserve valus was to complete Phase 1 of the
Development and to market it without completing Phase 2. It did so, at least substantially, and has begun to market
the units in Phase 1. Construction of Phase 2 has not yet commenced.

10 In order to complete Phase 1, the Receiver borrowed $2.5 million from Maynards Financial Ltd. ("Maynards")
secured by a priority Receiver's Borrowing Charge subordinate only to the existing first mortgage of Interior Savings
Credit Union ("ISCU"). This borrowing charge was approved by a court order dated February 6, 2014.

11 The Receiver has entered into various leases of the first floor retail space. It has also entered into a contract of
purchase and sale with respect to proposed Strata Lot 6 in the second floor office space with Dr. Keith Yap. Dr. Yap
has spent substantial money on improvements to that space and, pursuant to an arrangement with the Receiver, is
currently occupying the space for his medical practice awaiting stratification and completion of the purchase and
sale agreement.

12 The major creditor in the receivership, Dube Foundation, is currently owed approximately $21.3 million and has
made it clear to the Receiver that it will oppose any sale of the Development that results in it receiving less than
substantially all of its mortgage security. Dube Foundation's mortgage ranks behind the ISCU mortgage (approx.
$5.0 million), the Maynards mortgage ($2.5 million) and property taxes owing of approx. $275,000. In order for
Dube Foundation to be paid out in full, sale proceeds for the Development of at least $29 million will be required.

13 An appraisal of the Development dated April 22, 2013, nine months before the appointment of the Receiver and
prior to the completion of Phase 1, valued the Development as follows:
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a) Phase 1: $21,575,000
b) Phase 2: ~ $6,830.000
$28,405,000

14 The Receiver obtained a secand appraisal of Phase 2 by Altus Group dated March 3, 2014 which was based
upon an inspection of the Development on December 30, 2013. The Receiver seeks an order that this appraisal be
sealed on the basis that it may compromise any future bidding process in respect of the sale of the Development.

15 Instead of implemeniing a tender process in which bidders can submit a bid within a specific period without
knowledge of other bids, the Receiver concluded that the most effective and efficient way to sell the Development
was through a stalking horse sale process. That process involves the receiver identifying a potential buyer (the
“stalking horse”) and negotiating an agreement with the stalking horse for the purchase of the assets. The stalking
horse's purchase price becomes the floor price for a subsequent bidding process which takes place to determine if
a better price can be achieved. The premise is that the stalking horse has undertaken considerable due diligence
for determining the value of the assets and other bidders can then rely, at lzsast to some extent, on the value
attached by the staikihg horse to those assets. If no bid is received during the bidding process that exceeds the
stalking horse's bid, the stalking horse becomes the purchaser. If a quatified bid is received that exceeds the
stalking horse hid, the stalking horse receives a termination or break fee.

16 In July 2014, Dube Foundation, with the assistance of the Receiver, enfered into a Term Sheet with an
experienced real estate developer known as the Aquilini Investment Group {"Aquilini"). It contemplated that Aquilini
would submit a stalking horse bid ic the Receiver and Dube Foundation would provide financing to Aquilini if its bid
was successful, on terms to be negotiated.

17 By agreement dated August 12, 2014 (the "SH Agresment"), Aquilini (through an entity called AD Sopa Limited
Partnership) entered into a stalking horse bid agreement with the Receiver, the key terms of which are:

a) a purchase price of $29.5 million;

kY a deposit of $1.0 million;

¢) the bid is conditional on approval of the court, the granting of a conditional vesting order and the
completion of a stalking horse bidding process with no better bid being submitted; and

d) atermination fee of $1.5 million if a better bid is submitted in the bidding process (the "Termination
Fee").

18 The SH Agreement includes detailed stalking horse bidding procedures {the "Bidding Procedures").

19 The Receiver seeks an crder approving the SH Agreement and vesting the assets in Aquilini, subject to the
Bidding Procedures and no bettsr bid being received.

Analysis
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The Stalking Horse Bid

20 The use of stalking horse bids fo set a baseline for a bidding process in receivership proceedings has been
recognized by Canadian courts as a legitimate means of maximizing recovery in a bankruptcy or receivership sales
process: CCM Master Qualified Fund Ltd. v. blutip Power Technologies Ltd., 2012 ONSC 1750 at para. 7 [CCMj;
Bank of Montreal v. Baysong Developments Inc., 2011 ONSC 4450 at para. 44 [Baysong], Re Digital Domain Media
Group Inc., 2012 BCSC 1567.

21 The factors to be considered when determining the reasonableness of a stalking horse bid are those used by
the court when determining whether a proposed sale should be approved: CCM at para. 6. Some of those factors
were set out in Royal Bank of Canada v. Soundair Corp., [1991] O.J. No. 1137 (C.A.) at para. 16:

a) whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently;

b) the efficacy and integrity of the receiver's sale process by which offers were obtained;
c) whether there has been unfairness in the working out of the process; and

d) the interests of all parties.

22 The Recaiver submits that the SH Agreement is reasonable based upon the appraisals it has received. If the SH
Agreement is approved, the Receiver proposes to follow the Bidding Procedures by publishing several newspaper
advertisements and retaining the firm of Colliers International ("Coffiers”), a well know firm that provides a variety of
real estate services, to assist in the marketing of the project to potential bidders. The Receiver has populated a
detailed data room to streamline due diligence by potential bidders.

23 The Receiver submits that the stalking harse bidding process will provide a public and transparent process
under which potential purchasers will be identified and the Development will be marketed. The Receiver has put
forward a detailed timetable by which it expects the Bidding Procedures to be completed.

24 The Receiver submits that each of the factors set out in Soundair has been or will be met in this case. It says
that the process has been designed to obtain the highest price for the assets because the SH Agreement sets a
fioor price that is at least sufficient to pay the majority of the claims of the major creditors in-a reasonable period of
time.

25 The Receiver submits further that the Termination Fee is reasonable because it not only reflects the expenses
that Aquilini has incurred in conducting its due diligence and the structuring of the transaction, which will be of
benefit to any other bidder that submits a bid exceeding that set out in the SH Agreement, but also provides
compensation to Aquilini for having committed the deposit funds, thereby foregoing the use of the funds for other
potential opportunities. It says that the Termination Fee also provides value for the cost of stability that is being
achieved through the process. It also submits that the Termination Fee in this case is within the range for
termination fees of 1% to 5% that have been approved in other stalking horse cases: Baysong at para. 44.

26 Mr. Shields, counsel for Valiant Trust, strenuously opposes an approval by the court of the SH Agreement. He
submits that there is a complete absence of evidence that would allow the court to make a determination as to
whether the SH Agreement is reasonable. He argues that there is no evidence from the Receiver regarding what, if
any, alternate marketing steps have been considered or taken or why, if any were considered or taken, they were
rejected. He points out that the first appraisal is approximately 18 months old, was done before Phase 1 was
completed and has not been updated. The second appraisal report is based upon an inspection of the Development
that took place over nine months ago, also before Phase 1 was completed. Moreover, he says that the veracity of
the second appraisal cannot be tested due to the non-disclosure restrictions placed upon it by the Receiver.

27 He argues that the Receiver has, ta date, not marketed the Development at all. Instead, the Receiver identified
three potential developers, who are all located in Western Canada, entered into negotiations with two of them and
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chose Aquilini to be the stalking horse. It has not provided the court with any particulars of how the three develapers
were chosen or why, what was discussed or what took place during the negotiations. As a result, he argues, the
court is in no position to say that the proposed stalking herse bidding process will likely result in a more favourable
outcome.

28 Moreover, Mr. Shields argues that the Receiver's submission that the Termination Fee is justified because it will
minimize the due diligence costs of other potential bidders cannot be supported. Plainly, he says, Aquilini is not
about to disclose to competitors its strategies or the due diligence it performed and, as a result, all other bidders will
have to do their own due diligence, saving them nothing. Moreover, he emphatically submits that the Termination
Fee of $1.5 million will put a "millstone" arcund the necks of potential bidders because they will have to bid at least
$1.5 million more than the SH Agreement price in order to qualify. This, he argues, effectively gives Aguilini a $1.5
million credit in the bidding process.

29 Simply put, Mr. Shields submits that, while the SH Agreement may be in the best interests of the ISCU and the
Dube Foundation, the Receiver has not properly considered the interests of the Bond Holders and Lien Claimants
who will lose everything if the SH Agreement completes.

30 There are many stakeholders in this matter. They include the Bond Holders and the Lien Claimants who will
likely end up with nothing if significantly befter bids are not received and the Stalking Horse Bid ultimately
completes.

31 To be effective for such stakeholders, the sale process must allow a sufficient opportunity for potential
purchasers to come forward with offers, recognizing that a timetable for the sale of the project requires that
interested parties move relatively quickly in order that the value of the project is preserved and not allowed o
deteriorate. The timetable must be realistic. '

32 Inthis case, | have several concerns.
The Stalking Horse Process

33 No course of action other than a stalking horse bidding process appears to have been considered, including the

traditional tendering process. There is no evidence that the Receiver has attempted to market the Development

beyond discussions with three developers. There is no evidence regarding the extent to which the Receiver

attempted to identify other developers who might be interested in bidding through a stalking horse bid. There is no

evidence from which the court can assess whether the economic incentives behind the SH Agreement are fair and

reasonable or whether they are excessive given the circumstances of the Bond Holders and the Lien Claimants.
The Appraisals.

34 The accuracy of the stalking horse bid is key to the integrity of the stalking horse bid process because it
establishes the benchmark against which other potential bidders will decide whether or not to submit a bit. One of
the few tools available to the court for assessing the reasonableness of the stalking horse bid is a comparison of the
bid to a valuation of the asset in question. Accordingly, an accurate valuation is also key to the integrity of the
process.

35 The appraisais of the Development are dated. Neither of them was prepared after the completion of Phase 1. |
am not satisfied that the appraisals accurately refiect the current value of the Development.
Termination Fee

36 While | accept that the SH Agreement effectively serves as a guaranteed floor bid over the course of the
proposed marketing process and that a termination feeis warranted if a higher qualified bid is approved, the mere
fact that the proposed Termination Fee is within the "range of reasonableness” as determined in other cases does
not mean that it is reasonable in this case. The court has a gatekeeping function to ensure that the fee is
reasonable in each case. The court is not simply a rubber stamp for the agreement that was made.
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37 The foregoing notwithstanding, given the Receiver's function and role, the Court will often defer to the

Receiver's recommendation unless there is a compeliing reason tc reject it. In Frank Bennett's Benneft on

Receiverships, 3d ed (Toronto: Carswell, 2011) at 329, the learned author writes:
...The court should be very cautious before deciding that the receiver's conduct was improvident based
upon information which has come to light after it has made its decision. If the receiver's recommendation is
challenged, the court should have evidence of other offers that are significantly or substantially higher
before it can adjudicate on this point. The court should readily accept the receiver's recommendation on the
motion for court approval and reject the receiver's recommendation only in the exceptional cases since it
would weaken the role and function of the recsiver. The receiver deservas respect and deference.

38 In this case, there is no evidence regarding how the Termination Fee was arrived at or how the $1.5 millien fee
compares to the expenses incurred by Aquilini in respect of its due diligence, the SH Agreement or its lost
opportunity cost with respect to the deposit. Indeed, there is no evidence whatsoever upon which the court is able
to gauge whether the Termination Fee is reasonable other than that it is within the "range®, albeit the high end of
the range. In my view, such evidence is required. A termination fee of $1.5 million may well have a substantial
adverse effect on the Bond Holders and the Lien Claimants. :

39 | accept that the court must balance the expenses, efficiencies and delays that will necessarily result if the
Receiver has to go through what may prove to be a fruitless additional process due to the possibility that a more
provident bid will be received which results in some recovery for the Lien Claimants and Bond Holders. However,
the dearth of evidence regarding (i} the extent to which marketing processes other than a stalking horse process
have been considered: {ii) the value of the Development; and (jii) the basis upon which the Termination Fee was
arrived at is such that the court has no benchmark against which to assess the reasonableness of the SH
Agreement. '

40 There is no evidence before me of any urgency regarding the sale of the Development.

41 Accordingly, 1 conclude that the Receiver has not demonstrated that the 8H Agreement is in the best interests
of the creditors as a whole. The application for a Bidding Procedures Order is dismissed. :

Conditional Vesting Order

42 Given my finding regarding the reasonableness of the SH Agreement and my decision regarding the Bidding
Procedures Order, thare is no need to consider this issue.

The SLB6 Purchase Agreement

43 At the time of the Receiver's appointment, the Debtors had entered into a contract of purchase and sale with Dr.
Keith Yap and 0720609 B.C. Ltd. ("Dr. Yap") in respect of certain office space, known as SL 8, in Phase 1 of the
Development (the "SL 6 Purchase Agreement”). The space is intended to become Strata Lot 6 following
stratification of the building.

44 Prior to the Receivership and in anticipation of completion of construction of the Development, Dr. Yap spent
considerable sums improving SL 8. :

45 The Receiver has entered into an addendum to the SL 6 Purchase Agreement on terms that it considers to be
commercially reasonable. The addendum contemplates a sale of SL &, after stratification, at a price of $628,000.
Before entering into the SL 6 Purchase Agreement, the Receiver considered comparabie sales for strata office
property in the Kelowna marketplace.

46 The Receiver seeks court approval of the addendum. The Bond Holders and the Lien Claimants oppose such
an order on the basis that a further appraisal is required.
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47 On the basis of the evidence before me, particularly that Dr. Yap has already instafled fixtures and has set up a
specialized office for his medical practice, that the terms of the SL 6 Purchase Agreement are cansidered
reasonable by the Receiver and Aquiiini and that Dr. Yip will be paying his portion of the Development’s operating
costs thereby not only reducing, at least to a small degree, the overail operating costs being paid by the Receiver
but also adding occupancy to the Development which will undoubtedly assist in the iease or sale of ather portions, |

am satisfied that the SL 6 Purchase Agreement should be approved.
Increasing the Receiver's Borrowing Charge

48 The Receiver has provided to the court a breakdown of the additional expenses it anticipates wili be incurred

through to the end of the stalking horse process as follows:

a) Phase 1 completion costs:

i.  completion payables:

il. parking lot and courtyard landscaping:

b) interest and fees on financing:

i interest accrued to date:

ii. future fees and interest:

c) Professional fees:

d) fees from leasing activities:

e) engagement of Colliers for SH Process;

Katie Power

$200,c00

$100,000

$150,000

$100,000

$450,000

$125,000

$50,000




Page 9 of 10
Leslie & Irene Dube Foundation Inc. v. P218 Enterprises Ltd.

fy  other consulting fees: $75,000

g) office, utility and operating expenses: $52,500

h)  coniingency: $55,000
TOTAL $1,357,500

49 The Receiver seeks to amend the Receivership Order proncunced January 27, 2014, as amended February B,
2014 such that its permitted borrowing charge is increased from $2.5 million to $3.5 million.

50 The Bond Holders and the Lien Claimants oppose the increase on the basis that there is no evidence as to
where the increase in financing will come from or what the rate wilt be and that no particulars have been provided
as to who the money will be paid to or why. :

51 | agree that approval of an increase in the borrowing charge in a vacuum is not desirable. However, |
understand that nagotiations are underway with the lender. | am satisfied that there is a need for the Receiver's
borrowing charge to be increased, particuiarly given that more work will be required regarding the valuation and
marketing of the Development.

52 | am prepared to allow the increase on the condition that the financial terms for the increase are no less
favourable to the creditars than the current terms of the Receiver's borrowing charge.
Approval of the Receiver's Activities to Date )

53 The Receiver seeks approval of its activities as set out in its first and second reports to the Court dated January
30 and August 14, 2014, respectively.

54 The court has inherent jurisdiction to review and approve or disapprove the activities of a court appointed
receiver. If the receiver has met the objective test of demonstrating that it has acted reasonably, prudently and not
arbitrarily, the court may approve the activities set out in its report to the court. Bank of America Canada v. Willann
Investments Ltd., [1993] O.J. No. 1647 {Ct. J.) at paras. 3-5, aff'd [1896] O.J. No. 2806 (C.A.);, Lang Michener v.
American Bullion Minerals Ltd., 2005 BCSC 684 at para. 21.

55 | accept that the Receiver has essentially fulfiled its mandate with respect to completion of Phase 1. Its
activities as set out in its first report are approved.

56 After completion of Phase 1, the Receiver commenced on a sale process in an attempt to maximize the return
for the creditors. It may well be that the Receiver will be able to demonstrate that the steps it took in this regard
were objectively reasonable. However, given my previous comments, | am not satisfied that the Receiver has
shown that the stalking horse bid process it entered into was done prudently. It is premature to approve its activities
in this regard.

Sealing Order
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57 Given my ruling on the SH Agreement and my comments that the Altus Group's appraisal dated March 3, 2014
is outdated, there is no need to consider this issue.

Conclusion

58 The Receiver's applications for a Bidding Procedures Order and a Conditional Vesting Order approving the
stalking horse bid subject to the procedures set out in the Bidding Procedures Order is dismissed.

59 The Receiver's application for an order approving the SL 6 Purchase Agreement is granted.
80 The Receivers application for an order amending Paragraphs 19 and 20(c) of the Receivership Order
pronounced Januaty 27, 2014, as amended February 6, 2014, such that the term "$2.5 million" is changed to "$3.5

million" is allowed on the condition that the terms of such increase will not be less favourable than the existing
terms of the Receiver's borrowing charge.

61 The activities of the Receiver as set out in its first report dated January 30, 2014 are approved. Approval of the
Receiver's activities as sef out in its second report dated August 14, 2014 is premature.

62 The Receiver's application for an order sealing the appraisal of the Development dated March 3, 2014 by Altus
Group is adjourned.

G.C. WEATHERILL J.

End of Document
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