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CarswellOnt 220 (Ont. Gen. Div.) - considered 

Standard Trustco Ltd. (Trustee of) v. Standard Trust Co. (1993), 13 O.R. (3d) 7, 21 C.B.R. (3d) 25, 1993 
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Viteway Natural Foods Ltd., Re (1986), 63 C.B.R. (N.S.) 157, 1986 CarswellBC 499 (B.C. S.C.) - referred to 

Webb v. Stenton (1883), 11 Q.B.D. 518 (Eng. C.A.) - referred to 

633746 Ontario Inc. (Trustee of) v. Salvati (1990), 79 C.B.R. (N.S.) 72, 73 O.R. (2d) 774, 1990 CarswellOnt 181 
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Statutes considered: 

Bankruptcy Act, R.S.C. 1970, c. B-3 
Generally - referred to 
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 
Generally — referred to 

s. 2(1) "insolvent person" — referred to 

s. 2(1) "insolvent person" (a) — considered 

s. 2(1) "insolvent person" (b) — considered 

s. 2(1) "insolvent person" (c) — considered 

s. 43 (7) — referred to 

s. 121(1) — referred to 

s. 121(2) — referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
Generally — referred to 

s. 2 "debtor company" — referred to 

s. 2 "debtor company" (a) — considered 

s. 2 "debtor company" (b) — considered 

s. 2 "debtor company" (c) — considered 

s. 2 "debtor company" (d) — considered 

s. 12 — referred to 

s. 12(1) "claim" — referred to 

Winding-up and Restructuring Act, R.S.C. 1985, c. W-11 
Generally — referred to 

Words and phrases considered: 

debtor company 

It seems to me that the [Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36] test of insolvency ... which I 
have determined is a proper interpretation is that the [Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3] definition of 
[s. 2(1)] (a), (b) or (c) of insolvent person is acceptable with the caveat that as to (a), a fmancially troubled corporation is 
insolvent if it is reasonably expected to run out of liquidity within reasonable proximity of time as compared with the 
time reasonably required to implement a restructuring. 

MOTION by union that steel company was not "debtor company" as defined in Companies' Creditors Arrangement Act. 

Farley J.: 
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1 	As argued this motion by Locals 1005, 5328 and 8782 United Steel Workers of America (collectively "Union") to 
rescind the initial order and dismiss the application of Stelco Inc. ("Stelco") and various of its subsidiaries (collectively "Sub 
Applicants") for access to the protection and process of the Companies' Creditors Arrangement Act ("CCAA") was that this 
access should be denied on the basis that Stelco was not a "debtor company" as defined in s. 2 of the CCAA because it was 
not insolvent. 

2 	Allow me to observe that there was a great deal of debate in the materials and submissions as to the reason(s) that Stelco 
found itself in with respect to what Michael Locker (indicating he was "an expe rt  in the area of corporate restructuring and a 
leading steel industry analyst") swore to at paragraph 12 of his affidavit was the "current crisis": 

12. Contending with weak operating results and resulting tight cash flow, management has deliberately chosen not to 
fund its employee benefits. By contrast, Dofasco and ce rtain other steel companies have consistently funded both their 
employee benefit obligations as well as debt service. If Stelco's management had chosen to fund pension obligations, 
presumably with borrowed money, the current crisis and related restructuring plans would focus on debt restructuring as 
opposed to the reduction of employee benefits and related liabilities. [Emphasis added.] 

3 	For the purpose of determining whether Stelco is insolvent and therefore could be considered to be a debtor company, it 
matters not what the cause or who caused the financial difficulty that Stelco is in as admitted by Locker on behalf of the 
Union. The management of a corporation could be completely incompetent, inadvertently or advertently; the corporation 
could be in the grip of ruthless, hard hearted and hard nosed outside financiers; the corporation could be the innocent victim 
of uncaring policy of a level of government; the employees (unionized or non-unionized) could be completely incompetent, 
inadvertently or advertently; the relationship of labour and management could be absolutely poisonous; the corporation could 
be the victim of unforeseen events affecting its viability such a as a fire destroying an essential area of its plant and 
equipment or of rampaging dumping. One or more or all of these factors (without being exhaustive), whether or not of 
varying degree and whether or not in combination of some may well have been the cause of a corporation's difficulty. The 
point here is that Stelco's difficulty exists; the only question is whether Stelco is insolvent within the meaning of that in the 
"debtor company" definition of the CCAA. However, I would point out, as I did in closing, that no matter how this motion 
turns out, Stelco does have a problem which has to be addressed - addressed within the CCAA process if Stelco is insolvent 
or addressed outside that process if Stelco is determined not to be insolvent. The status quo will lead to ruination of Stelco 
(and its Sub Applicants) and as a result will very badly affect its stakeholder, including pensioners, employees (unionized and 
non-unionized), management, creditors, suppliers, customers, local and other governments and the local communities. In 
such situations, time is a precious commodity; it cannot be wasted; no matter how much some would like to take time outs, 
the clock cannot be stopped. The watchwords of the Commercial List are equally applicable in such circumstances. They are 
communication, cooperation and common sense. I appreciate that these cases frequently invoke emotions running high and 
wild; that is understandable on a human basis but it is the considered, rational approach which will solve the problem. 

4 	The time to determine whether a corporation is insolvent for the purpose of it being a "debtor company" and thus able to 
make an application to proceed under the CCAA is the date of filing, in this case January 29, 2004. 

5 	The Monitor did not file a repo rt  as to this question of insolvency as it properly advised that it wished to take a neutral 
role. I understand however, that it did provide some assistance in the preparation of Exhibit C to Hap Steven's affidavit. 

6 	If I determine in this motion that Stelco is not insolvent, then the initial order would be set aside. See Montreal Trust 
Co. of Canada v. Timber Lodge Ltd. (1992), 15 C.B.R. (3d) 14 (P.E.I. C.A.). The onus is on Stelco as I indicated in my 
January 29, 2004 endorsement. 
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7 	S. 2 of the CCAA defines "debtor company" as: 

"debtor company" means any company that: 

(a) is bankrupt or insolvent; 

(b) has committed an act of bankruptcy within the meaning of Bankruptcy and Insolvency Act ["BIA"] or deemed 
insolvent within the meaning of the Winding-Up and Restructuring Act, whether or not proceedings in respect of 
the company have been taken under either of those Acts; 

(c) has made an authorized assignment against which a receiving order has been made under the Bankruptcy and 
Insolvency Act; or 

(d) is in the course of being wound-up under the Winding-Up and Restructuring Act because the company is 
insolvent. 

8 	Counsel for the Existing Stelco Lenders and the DIP Lenders posited that Stelco would be able to qualify under (b) in 
light of the fact that as of January 29, 2004 whether or not it was entitled to receive the CCAA protection under (a) as being 
insolvent, it had ceased to pay its pre-filing debts. I would merely observe as I did at the time of the hearing that I do not find 
this argument attractive in the least. The most that could be said for that is that such game playing would be ill advised and in 
my view would not be rewarded by the exercise of judicial discretion to allow such an applicant the benefit of a CCAA stay 
and other advantages of the procedure for if it were capriciously done where there is not reasonable need, then such ought not 
to be granted. However, I would point out that if a corporation did capriciously do so, then one might well expect a 
creditor-initiated application so as to take control of the process (including likely the ouster of management including 
directors who authorized such unnecessary stoppage); in such a case, while the corporation would not likely be successful in 
a corporation application, it is likely that a creditor application would find favour of judicial discretion. 

9 	This judicial discretion would be exercised in the same way generally as is the case where s. 43(7) of the BIA comes 
into play whereby a bankruptcy receiving order which otherwise meets the test may be refused. See Kenwood Hills 
Development Inc., Re (1995), 30 C.B.R. (3d) 44 (Ont. Bktcy.) where at p. 45 I observed: 

The discretion must be exercised judicially based on credible evidence; it should be used according to common sense 
and justice and in a manner which does not result in an injustice: See Re Churchill Forest Industries (Manitoba) Ltd. 
(1971), 16 C.B.R. (NS) 158 (Man. Q.B.). 

10 	Anderson J. in  MTM Electric Co., Re (1982), 42 C.B.R. (N.S.) 29 (Ont. Bktcy.) at p. 30 declined to grant a bankruptcy 
receiving order for the eminently good sense reason that it would be counterproductive: "Having regard for the value of the 
enterprise and having regard to the evidence before me, I think it far from clear that a receiving order would confer a benefit 
on anyone." This common sense approach to the judicial exercise of discretion may be contrasted by the rather more puzzling 
approach in  TDM Software  Systems Inc., Re (1986), 60 C.B.R. (N.S.) 92 (Ont. S.C.). 

11 	The Union, supported by the International United Steel Workers of America ("International"), indicated that if ce rtain 
of the obligations of Stelco were taken into account in the determination of insolvency, then a very good number of large 
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Canadian corporations would be able to make an application under the CCAA. I am of the view that this concern can be 
addressed as follows. The test of insolvency is to be determined on its own merits, not on the basis that an otherwise 
technically insolvent corporation should not be allowed to apply. However, if a technically insolvent corporation were to 
apply and there was no material advantage to the corporation and its stakeholders (in other words, a pressing need to 
restructure), then one would expect that the court's discretion would be judicially exercised against granting CCAA 
protection and ancillary relief. In the case of Stelco, it is recognized, as discussed above, that it is in crisis and in need of 
restructuring - which restructuring, if it is insolvent, would be best accomplished within a CCAA proceeding. Further, I am of 
the view that the track record of CCAA proceedings in this count ry  demonstrates a healthy respect for the fundamental 
concerns of interested pa rties and stakeholders. I have consistently observed that much more can be achieved by negotiations 
outside the courtroom where there is a reasonable exchange of information, views and the exploration of possible solutions 
and negotiations held on a without prejudice basis than likely can be achieved by resorting to the legal combative atmosphere 
of the courtroom. A mutual problem requires a mutual solution. The basic interest of the CCAA is to rehabilitate insolvent 
corporations for the benefit of all stakeholders. To do this, the cause(s) of the insolvency must be fixed on a long term viable 
basis so that the corporation may be turned around. It is not achieved by positional bargaining in a tug of war between two 
parties, each trying for a larger slice of a defined size pie; it may be achieved by taking steps involving shorter term equitable 
sacrifices and implementing sensible approaches to improve productivity to ensure that the pie grows sufficiently for the long 
term to accommodate the reasonable needs of the pa rties. 

12 	It appears that it is a given that the Sub Applicants are in fact insolvent. The question then is whether Stelco is 
insolvent. 

13 	There was a question as to whether Stelco should be restricted to the material in its application as presented to the 
Court  on January 29, 2004. I would observe that CCAA proceedings are not in the nature of the traditional adversarial lawsuit 
usually found in our courtrooms. It seems to me that it would be doing a disservice to the interest of the CCAA to artificially 
keep the Court  in the dark on such a question. Presumably an otherwise deserving "debtor company" would not be allowed 
access to a continuing CCAA proceeding that it would be entitled to merely because some potential evidence were excluded 
for traditional adversarial technical reasons. I would point out that in such a case, there would be no prohibition against such 
a corporation reapplying (with the additional material) subsequently. In such a case, what would be the advantage for anyone 
of a "pause" before being able to proceed under the rehabilitative process under the CCAA. On a practical basis, I would note 
that all too often corporations will wait too long before applying, at least this was a significant problem in the early 1990s. In 
Inducon Development Corp., Re (1991), 8 C.B.R. (3d) 306 (Ont. Gen. Div.), I observed: 

Secondly, CCAA is designed to be remedial; it is not, however, designed to be preventative. CCAA should not be the 
last gasp of a dying company; it should be implemented, if it is to be implemented, at a stage prior to the death throe. 

14 	It seems to me that the phrase "death throe" could be reasonably replaced with "death spiral". In Cumberland Trading 
Inc., Re (1994), 23 C.B.R. (3d) 225 (Ont. Gen. Div. [Commercial List]), I went on to expand on this at p. 228: 

I would also observe that all too frequently debtors wait until virtually the last moment, the last moment, or in some 
cases, beyond the last moment before even beginning to think about reorganizational (and the attendant suppo rt  that any 
successful reorganization requires from the creditors). I noted the lamentable tendency of debtors to deal with these 
situations as "last gasp" desperation moves in Re Inducon Development Corp. (1992), 8 C.B.R. (3d) 308 (Ont. Gen. 
Div.). To deal with matters on this basis minimizes the chances of success, even if "success" may have been available 
with earlier spade work. 

15 	I have not been able to fmd in the CCAA reported cases any instance where there has been an objection to a 
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corporation availing itself of the facilities of the CCAA on the basis of whether the corporation was insolvent. Indeed, as 
indicated above, the major concern here has been that an applicant leaves it so late that the timetable of necessary steps may 
get impossibly compressed. That is not to say that there have not been objections by pa rties opposing the application on 
various other grounds. Prior to the 1992 amendments, there had to be debentures (plural) issued pursuant to a trust deed; I 
recall that in Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, 1 O.R. (3d) 289 (Ont. C.A.), the 
initial application was rejected in the morning because there had only been one debenture issued but another one was issued 
prior to the return to cou rt  that afternoon. This case stands for the general proposition that the CCAA should be given a large 
and liberal interpretation. I should note that there was in Enterprise Capital Management Inc. v. Semi-Tech Corp. (1999), 10 
C.B.R. (4th) 133 (Ont. S.C.J. [Commercial List]) a determination that in a creditor application, the corporation was found not 
to be insolvent, but see below as to BIA test (c) my views as to the correctness of this decision. 

16 	In Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) I observed at p. 
32: 

One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater value 
as part  of an integrated system than individually. The CCAA facilitates reorganization of a company where the 
alternative, sale of the property piecemeal, is likely to yield far less satisfaction to the creditors. 

17 	In Anvil Range Mining Corp., Re (2002), 34 C.B.R. (4th) 157 (Ont. C.A.), the cou rt  stated to the same effect: 

The second submission is that the plan is contrary to the purposes of the CCAA. Cou rts have recognized that the 
purpose of the CCAA is to enable compromises to be made for the common benefit of the creditors and the company 
and to keep the company alive and out of the hands of liquidators. 

18 	Encompassed in this is the concept of saving employment if a restructuring will result in a viable enterprise. See 
Diemaster Tool Inc. v. Skvortsoff (Trustee of) (1991), 3 C.B.R. (3d) 133 (Ont. Gen. Div.). This concept has been a continuing 
thread in CCAA cases in this jurisdiction s tretching back for at least the past 15 years, if not before. 

19 	I would also note that the jurisprudence and practical application of the bankruptcy and insolvency regime in place in 
Canada has been constantly evolving. The early jails of what became Canada were populated to the extent of almost half their 
capacity by bankrupts. Rehabilitation and a fresh start for the honest but unfortunate debtor came afterwards. Most recently, 
the Bankruptcy Act was revised to the BIA in 1992 to better facilitate the rehabilitative aspect of making a proposal to 
creditors. At the same time, the CCAA was amended to eliminate the threshold criterion of there having to be debentures 
issued under a trust deed (this concept was embodied in the CCAA upon its enactment in 1933 with a view that it would only 
be large companies with public issues of debt securities which could apply). The size res triction was continued as there was 
now a threshold criterion of at least $5 million of claims against the applicant. While this res triction may appear 
discriminatory, it does have the practical advantage of taking into account that the costs (adminis trative costs including 
professional fees to the applicant, and indeed to the other pa rties who retain professionals) is a significant amount, even when 
viewed from the perspective of $5 mi llion. These costs would be prohibitive in a smaller situation. Parliament was mindful of 
the time horizons involved in proposals under BIA where the maximum length of a proceeding including a stay is s ix  months 
(including all possible extensions) whereas under CCAA, the length is in the discretion of the cou rt  judicially exercised in 
accordance with the facts and the circumstances of the case. Certainly sooner is better than later. However, it is fair to 
observe that virtually all CCAA cases which proceed go on for over s ix  months and those with complexity frequently exceed 
a year. 
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20 	Restructurings are not now limited in practical terms to corporations merely compromising their debts with their 
creditors in a balance sheet exercise. Rather there has been quite an emphasis recently on operational restructuring as well so 
that the emerging company will have the benefit of a long term viable fix, all for the benefit of stakeholders. See 
Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) at p. 314 where Borins J. 
states: 

The proposed plan exemplifies the policy and objectives of the Act as it proposes a regime for the court-supervised 
re-organization for the Applicant company intended to avoid the devastating social and economic effects of a 
creditor-initiated termination of its ongoing business operations and enabling the company to car ry  on its business in a 
manner in which it is intended to cause the least possible harm to the company, its creditors, its employees and former 
employees and the communities in which its carries on and carried on its business operations. 

21 The CCAA does not define "insolvent" or "insolvency". Houlden & Morawetz, The 2004 Annotated Bankruptcy and 
Insolvency Act (Toronto, Carswell; 2003) at p. 1107 (N5) states: 

In interpreting "debtor company", reference must be had to the definition of "insolvent person" in s. 2(1) of the 
Bankruptcy and Insolvency Act .. . 

To be able to use the Act, a company must be bankrupt or insolvent: Reference re Companies' Creditors Arrangement 
Act (Canada), 16 C.B.R. 1, [1934] S.C.R. 659, [1934] 4 D.L.R. 75. The company must, in its application, admit its 
insolvency. 

22 	It appears to have become fairly common practice for applicants and others when reference is made to insolvency in 
the context of the CCAA to refer to the definition of "insolvent person" in the BIA. That definition is as follows: 

s.2(1)... 

"insolvent person" means a person who is not bankrupt and who resides, carries on business or has property in 
Canada, and whose liability to creditors provable as claims under this Act amount to one thousand dollars, and 

(a) who is for any reason unable to meet his obligations as they generally become due, 

(b) who has ceased paying his current obligations in the ordinary course of business as they generally become 
due, or 

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly conducted 
sale under legal process, would not be sufficient to enable payment of all his obligations, due and accruing 
due. 

23 	Stelco acknowledges that it does not meet the test of (b); however, it does assert that it meets the test of both (a) and 
(c). In addition, however, Stelco also indicates that since the CCAA does not have a reference over to the BIA in relation to 
the (a) definition of "debtor company" as being a company that is "(a) bankrupt or insolvent", then this term of "insolvent" 
should be given the meaning that the overall context of the CCAA requires. See the modem rule of statutory interpretation 
which directs the court  to take a contextual and purposive approach to the language of the provision at issue as illustrated by 
Bell Express Vu Ltd. Partnership v. Rex, [2002] 2 S.C.R. 559 (S.C.C.) at p. 580: 
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Today there is only one principle or approach, namely the words of an Act are to be read in their entire context and in 
their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention 
of Parliament. 

24 	I note in particular that the (b), (c) and (d) aspects of the definition of "debtor company" all refer to other statutes, 
including the BIA; (a) does not. S. 12 of the CCAA defines "claims" with reference over to the BIA (and otherwise refers to 
the BIA and the Winding-Up and Restructuring Act). It seems to me that there is merit in considering that the test for 
insolvency under the CCAA may differ somewhat from that under the BIA, so as to meet the special circumstances of the 
CCAA and those corporations which would apply under it. In that respect, I am mindful of the above discussion regarding the 
time that is usually and necessarily (in the circumstances) taken in a CCAA reorganization restructuring which is engaged in 
coming up with a plan  of compromise and arrangement. The BIA definition would appear to have been historically focussed 
on the question of bankruptcy - and not reorganization of a corporation under a proposal since before 1992, secured creditors 
could not be forced to compromise their claims, so that in practice there were no reorganizations under the former 
Bankruptcy Act unless all secured creditors voluntarily agreed to have their secured claims compromised. The BIA definition 
then was essentially useful for being a pre-condition to the "end" situation of a bankruptcy petition or voluntary receiving 
order where the upshot would be a realization on the bankrupt's assets (not likely involving the business carried on - and 
certainly not by the bankrupt). Insolvency under the BIA is also impo rtant as to the Paulian action events (eg., fraudulent 
preferences, settlements) as to the conduct of the debtor prior to the bankruptcy; similarly as to the question of provincial 
preference legislation. Reorganization under a pl an  or proposal, on the contrary, is with a general objective of the applicant 
continuing to exist, albeit that the CCAA may also be used to have an  orderly disposition of the assets and undertaking in 
whole or in part . 

25 	It seems to me that given the time and steps involved in a reorganization, and the condition of insolvency perforce 
requires an  expanded meaning under the CCAA. Query whether the definition under the BIA is now sufficient in that light 
for the allowance of sufficient time to car ry  through with a realistically viable proposal within the maximum of six months 
allowed under the BIA? I think it sufficient to note that there would not be much sense in providing for a rehabilitation 
program of restructuring/reorganization under either statute if the entry test was that the applicant could not apply until a 
rather late stage of its financial difficulties with the rather automatic result that in situations of complexity of any material 
degree, the applicant would not have the fmancial resources sufficient to car ry  through to hopefully a successful end. This 
would indeed be contrary to the renewed emphasis of Parliament on "rescues" as exhibited by the 1992 and 1997 
amendments to the CCAA and the BIA. 

26 Allow me now to examine whether Stelco has been successful in meeting the onus of demonstrating with credible 
evidence on a common sense basis that it is insolvent within the meaning required by the CCAA in regard to the 
interpretation of "debtor company" in the context and within the purpose of that legislation. To a similar effect, see PWA 
Corp. v. Gemini Group Automated Distribution Systems Inc. (1993), 103 D.L.R. (4th) 609 (Ont. C.A.), leave to appeal to 
S.C.C. dismissed [(1993), 49 C.P.R. (3d) ix (S.C.C.)] wherein it was determined that the trial judge was correct in holding 
that a party was not insolvent and that the statutory definition of insolvency pursuant to the BIA definition was irrelevant to 
determine that issue, since the agreement in question effectively provided its own definition by implication. It seems to me 
that the CCAA test of insolvency advocated by Stelco and which I have determined is a proper interpretation is that the BIA 
definition of (a), (b) or (c) of insolvent person is acceptable with the caveat that as to (a), a fmancially troubled corporation is 
insolvent if it is reasonably expected to run out of liquidity within reasonable proximity of time as compared with the time 
reasonably required to implement a restructuring. That is, there should be a reasonable cushion, which cushion may be 
adjusted and indeed become in effect an  encroachment depending upon reasonable access to DIP between financing. In the 
present case, Stelco accepts the view of the Union's affiant, Michael Mackey of Deloitte and Touche that it will otherwise 
run out of funding by November 2004. 

27 	On that basis, allow me to determine whether Stelco is insolvent on the basis of (i) what I would refer to as the CCAA 
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test as described immediately above, (ii) BIA test (a) or (iii) BIA test (c). In doing so, I will have to take into account the fact 
that Stephen, albeit a very experienced and skilled person in the field of restructurings under the CCAA, -unfortunately did 
not appreciate that the material which was given to him in Exhibit E to his affidavit was modified by the caveats in the source 
material that in effect indicated that based on appraisals, the fair value of the real assets acquired was in excess of the 
purchase price for two of the U.S. comparators. Therefore the evidence as to these comparators is significantly weakened. In 
addition at Q. 175-177 in his cross examination, Stephen acknowledged that it was reasonable to assume that a purchaser 
would "take over some liabilities, some pension liabilities and OPEB liabilities, for workers who remain with the plant." The 
extent of that assumption was not explored; however, I do note that there was acknowledgement on the pa rt  of the Union that 
such an assumption would also have a reciprocal negative effect on the purchase price. 

28 	The BIA tests are disjunctive so that anyone meeting any of these tests is determined to be insolvent: see Optical 
Recording Laboratories Inc., Re (1990), 75 D.L.R. (4th) 747 (Ont. C.A.) at p. 756; Viteway Natural Foods Ltd., Re (1986), 
63 C.B.R. (N.S.) 157 (B.C. S.C.) at p. 161. Thus, if I determine that Stelco is insolvent on any one of these tests, then it 
would be a "debtor company" entitled to apply for protection under the CCAA. 

29 	In my view, the Union's position that Stelco is not insolvent under BIA (a) because it has not entirely used up its cash 
and cash facilities (including its credit line), that is, it is not yet as of January 29, 2004 run out of liquidity conflates 
inappropriately the (a) test with the (b) test. The Union's view would render the (a) test necessarily as being redundant. See 
R. v. Proulx, [2000] 1 S.C.R. 61 (S.C.C.) at p. 85 for the principle that no legislative provision ought to be interpreted in a 
manner which would "render it mere surplusage." Indeed the plain meaning of the phrase "unable to meet his obligations as 
they generally become due" requires a construction of test (a) which permits the cou rt  to take a purposive assessment of a 
debtor's ability to meet his future obligations. See King Petroleum Ltd., Re (1978), 29 C.B.R. (N.S.) 76 (Ont. S.C.) where 
Steele J. stated at p. 80: 

With respect to cl. (a), it was argued that at the time the disputed payments were made the company was able to meet its 
obligations as they generally became due because no major debts were in fact due at that time. This was premised on the 
fact that the moneys owed to Imperial Oil were not due until 10 days after the receipt of the statements and that the 
statements had not then been received. I am of the opinion that this is not a proper interpretation of cl. (a). Clause (a) 
speaks in the present and future tenses and not in the past. I am of the opinion that the company was an "insolvent 
person" within the meaning of cl. (a) because by the very payment-out of the money in question it placed itself in a 
position that it was unable to meet its obligations as they would generally become due. In other words, it had placed 
itself in a position that it would not be able to pay the obligations that it knew it had incurred and which it knew would 
become due in the immediate future. [Emphasis added.] 

30 King Petroleum Ltd. was a case involving the question in a bankruptcy scenario of whether there was a fraudulent 
preference during a period when the corporation was insolvent. Under those circumstances, the "immediate future" does not 
have the same expansive meaning that one would attribute to a time period in a restructuring forward looking situation. 

31 	Stephen at paragraphs 40-49 addressed the restructuring question in general and its applicability to the Stelco situation. 
At paragraph 41, he outlined the significant stages as follows: 

The process of restructuring under the CCAA entails a number of different stages, the most significant of which are as 
follows: 

(a) identification of the debtor's stakeholders and their interests; 
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(b) arranging for a process of meaningful communication; 

(c) dealing with immediate relationship issues arising from a CCAA filing; 

(d) sharing information about the issues giving rise to the debtor's need to restructure; 

(e) developing restructuring alternatives; and 

(f) building a consensus around a plan of restructuring. 

32 	I note that January 29, 2004 is just 9-10 months away from November 2004. I accept as correct his conclusion based 
on his experience (and this is in accord with my own objective experience in large and complicated CCAA proceedings) that 
Stelco would have the liquidity problem within the time horizon indicated. In that regard, I also think it fair to obse rve that 
Stelco realistically cannot expect any increase in its credit line with its lenders or access further outside funding. To b ridge 
the gap it must rely upon the stay to give it the uplift as to prefiling liabilities (which the Union misinterpreted as a general 
turnaround in its cash position without taking into account this uplift). As well, the Union was of the view that recent price 
increases would relieve Stelco's liquidity problems; however, the answers to undertaking in this respect indicated: 

With respect to the Business Plan, the average spot market sales price per ton was $514, and the average contract 
business sales price per ton was $599. The Forecast reflects an average spot market sales price per ton of $575, and 
average contract business sales price per ton of $611. The average spot price used in the forecast considers further 
announced price increases, recognizing, among other things, the timing and the extent such increases are expected to 
become effective. The benefit of the increase in sales prices from the Business Plan is essentially offset by the 
substantial increase in production costs, and in particular in raw material costs, primarily scrap and coke, as well as 
higher working capital levels and a higher loan balance outstanding on the CIT credit facility as of January 2004. 

I accept that this is generally a cancel out or wash in all material respects. 

33 	I note that $145 million of cash resources had been used from January 1, 2003 to the date of filing. Use of the credit 
facility of $350 million had increased from $241 million on November 30, 2003 to $293 million on the date of filing. There 
must be a reasonable reserve of liquidity to take into account day to day, week to week or month to month va riances and also 
provide for unforeseen circumstances such as the breakdown of a piece of vital equipment which would significantly affect 
production until remedied. Trade credit had been contracting as a result of appreciation by suppliers of Stelco's financial 
difficulties. The DIP fmancing of $75 million is only available if Stelco is under CCAA protection. I also note that a shut 
down as a result of running out of liquidity would be complicated in the case of Stelco and that even if conditions turned 
around more than reasonably expected, start-up costs would be heavy and quite importantly, there would be a significant 
erosion of the customer base (reference should be had to the Slater Hamilton pl ant in this regard). One does not liquidate 
assets which one would not sell in the ordinary course of business to thereby artificially salvage some liquidity for the 
purpose of the test: see Pacific Mobile Corp., Re (1979), 32 C.B.R. (N.S.) 209 (Que. S.C.) at p. 220. As a rough test, I note 
that Stelco (albeit on a consolidated basis with all subsidiaries) running significantly behind pl an  in 2003 from its budget of a 
profit of $80 million now to a projected loss of $192 million and cash has gone from a positive $209 million to a negative 
$114 million. 

34 	Locker made the obse rvation at paragraph 8 of his affidavit that: 

8. Stelco has performed poorly for the past few years primarily due to an inadequate business strategy, poor utilization 
of assets, inefficient operations and generally weak management leadership and decision-making. This point is best 
supported  by the fact that Stelco's local competitor, Dofasco, has generated outstanding results in the same period. 
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Table 1 to his affidavit would demonstrate that Dofasco has had superior profitability and cashflow performance than its 
"neighbour" Stelco. He went on to observe at paragraphs 36-37: 

36. Stelco can achieve significant cost reductions through means other than cutting wages, pensions and benefits 
for employees and retirees. Stelco could bring its cost levels down to those of restructured U.S. mills, with the 
potential for lowering them below those of many U.S. mills. 

37. Stelco could achieve substantial savings through productivity improvements within the mechanisms of the 
current collective agreements. More importantly, a major portion of this cost reduction could be achieved through 
constructive negotiations with the USWA in an out-of-cou rt  restructuring that does not require intervention of the 
courts through the vehicle of CCAA protection. 

I accept his constructive comments that there is room for cost reductions and that there are substantial savings to be achieved 
through productivity improvements. However, I do not see anything detrimental to these discussions and negotiations by 
having them conducted within the umbrella of a CCAA proceeding. See my comments above regarding the CCAA in 
practice. 

35 	But I would observe and I am mystified by Locker's observations at paragraph 12 (quoted above), that Stelco should 
have borrowed to fund pension obligations to avoid its current financial crisis. This presumes that the borrowed funds would 
not constitute an obligation to be paid back as to principal and interest, but rather that it would assume the character of a 
cost-free "gift". 

36 	I note that Mackey, without the "laundry list" he indicates at paragraph 17 of his second affidavit, is unable to 
determine at paragraph 19 (for himself) whether Stelco was insolvent. Mackey was unable to avail himself of all available 
information in light of the Union's refusal to enter into a confidentiality agreement. He does not closely adhere to the BIA 
tests as they are defined. In the face of positive evidence about an  applicant's financial position by an experienced person 
with expertise, it is not sufficient to displace this evidence by filing evidence which goes no further than raising questions: 
see Anvil Range Mining Corp., supra at p. 162. 

37 	The Union referred me to one of my decisions Standard Trustco Ltd. (Trustee oJ) v. Standard Trust Co. (1993), 13 
O.R. (3d) 7 (Ont. Gen. Div.) where I stated as to the MacGirr affidavit: 

The Trustee's cause of action is premised on MacGirr's opinion that STC was insolvent as at August 3, 1990 and 
therefore the STC common shares and promissory note received by Trustco in return for the Injection had no value at 
the time the Injection was made. Further, MacGirr ascribed no value to the opportunity which the Injection gave to 
Trustco to restore STC and salvage its thought to be existing $74 million investment. In stating his opinion MacGirr 
defined solvency as: 

(a) the ability to meet liabilities as they fall due; and 

(b) that assets exceed liabilities. 

On cross-examination MacGirr testified that in his opinion on either test STC was insolvent as at August 3, 1990 since 
as to (a) STC was experiencing then a negative cash flow and as to (b) the STC financial statements incorrectly reflected 
values. As far as (a) is concerned, I would comment that while I concur with MacGirr that at some time in the long run a 
company that is experiencing a negative cash flow will eventually not be able to meet liabilities as they fall due but that 
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is not the test (which is a "present exercise"). On that current basis STC was meeting its liabilities on a timely basis. 

38 	As will be seen from that expanded quote, MacGirr gave his own definitions of insolvency which are not the same as 
the s. 2 BIA tests (a), (b) and (c) but only a very loose paraphrase of (a) and (c) and an omission of (b). Nor was I referred to 
the King Petroleum Ltd. or Proulx cases supra. Further, it is obvious from the context that "sometime in the long 
run ... eventually" is not a finite time in the foreseeable future. 

39 	I have not given any benefit to the $313 - $363 million of improvements referred to in the affidavit of Wil liam 
Vaughan at paragraph 115 as those appear to be capital expenditures which will have to be accommodated within a plan of 
arrangement or after emergence. 

40 	It seems to me that if the BIA (a) test is restrictively dealt with (as per my question to Union counsel as to how far in 
the future should one look on a prospective basis being answered "24 hours") then Stelco would not be insolvent under that 
test. However, I am of the view that that would be unduly restrictive and a proper contextual and purposive interpretation to 
be given when it is being used for a restructuring purpose even under BIA would be to see whether there is a reasonably 
foreseeable (at the time of filing) expectation that there is a looming liquidity condition or crisis which will result in the 
applicant running out of "cash" to pay its debts as they generally become due in the future without the benefit of the say and 
ancillary protection and procedure by cou rt  authorization pursuant to an order. I think this is the more appropriate 
interpretation of BIA (a) test in the context of a reorganization or "rescue" as opposed to a threshold to bankruptcy 
consideration or a fraudulent preferences proceeding. On that basis, I would find Stelco insolvent from the date of filing. 
Even if one were not to give the la tter interpretation to the BIA (a) test, clearly for the above reasons and analysis, if one 
looks at the meaning of "insolvent" within the context of a CCAA reorganization or rescue solely, then of necessity, the time 
horizon must be such that the liquidity crisis would occur in the sense of running out of "cash" but for the grant of the CCAA 
order. On that basis Stelco is certainly insolvent given its limited cash resources unused, its need for a cushion, its rate of 
cash bum recently experienced and anticipated. 

41 	What about the BIA (c) test which may be roughly referred to as an assets compared with obligations test. See New 
Quebec Raglan Mines Ltd. v. Blok-Andersen, [1993] O.J. No. 727 (Ont. Gen. Div. [Commercial List]) as to fair value and fair 
market valuation. The Union observed that there was no intention by Stelco to wind itself up or proceed with a sale of some 
or all of its assets and undertaking and therefore some of the liabilities which Stelco and Stephen took into account would not 
crystallize. However, as I discussed at the time of the hearing, the (c) test is what one might reasonably call or describe as an  
"artificial" or notional/hypothetical test. It presumes ce rtain things which are in fact not necessarily contemplated to take 
place or to be involved. In that respect, I appreciate that it may be difficult to get one's mind around that concept and down 
the right avenue of that (c) test. See my views at t rial in Olympia & York Developments Ltd. (Trustee of) v. Olympia & York 
Realty Corp., [2001] O.J. No. 3394 (Ont. S.C.J. [Commercial List]) at paragraphs 13, 21 and 33; affirmed [2003] O.J. No. 
5242 (Ont. C.A.). At paragraph 33, I observed in closing: 

33 ... They (and their expert  witnesses) all had to contend with dealing with rambling and complicated facts and, in 
Section 100 BIA, a section which is difficult to administer when fine [fair market value] in a notational or hypothetical 
market involves ignoring what would often be regarded as self evidence truths but at the same time appreciating that this 
notational or hypothetical market requires that the objects being sold have to have realistic true to life attributes 
recognized. 

42 	The Court  of Appeal stated at paragraphs 24-25 as follows: 
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24. Nor are the appellants correct to argue that the t rial judge also assumed an imprudent vendor in arriving at his 
conclusion about the fair market value of the OYSF note would have to know that in order to realize value from the 
note any purchaser would immediately put OYSF and thus OYDL itself into bankruptcy to pre-empt a subsequent 
triggering event in favour of EIB. While this was so, and the t rial judge clearly understood it, the error in this 
submission is that it seeks to inject into the analysis factors subjected to the circumstances of OYDL as vendor and 
not intrinsic to the value of the OYSF note. The calculation of fair market value does not permit this but rather must 
assume an unconstrained vendor. 

25. The Applicants further argue that the trial judge eroded in determining the fair market value of the OYSF note 
by reference to a transaction which was entirely speculative because it was never considered by OYDL nor would 
have it been since it would have resulted in OYDL's own bankruptcy. I disagree. The transaction hypothesized by 
the trial judge was one between a notational, willing, prudent and informed vendor and purchaser based on factors 
relevant to the OYSF note itself rather than the particular circumstances of OYDL as the seller of the note. This is 
an entirely appropriate way to determine the fair market value of the OYSF note. 

43 	Test (c) deems a person to be insolvent if "the aggregate of [its] property is not, at a fair valuation, sufficient, or of 
disposed at a fairly conducted sale under legal process would not be sufficient to enable payment of all [its] obligations, due 
and accruing due." The origins of this legislative test appear to be the decision of Spragge V-C in Davidson v. Douglas 
(1868), 15 Gr. 347 (Ont. Ch.) at p. 351 where he stated with respect to the solvency or insolvency of a debtor, the proper 
course is: 

to see and examine whether all his property, real and personal, be sufficient if presently realized for the payment of his 
debts, and in this view we must estimate his land, as well as his chattel property, not at what his neighbours or others 
may consider to be its value, but at what it would bring in the market at a forced sale, or a sale where the seller cannot 
await his opportunities, but must sell. 

44 	In Clarkson v. Sterling (1887), 14 O.R. 460 (Ont. C.P.) at p. 463, Rose J. indicted that the sale must be fair and 
reasonable, but that the determination of fairness and reasonableness would depend on the facts of each case. 

45 	The Union essentially relied on garnishment cases. Because of the provisions relating as to which debts may or may 
not be garnished, these authorities are of somewhat limited value when dealing with the test (c) question. However I would 
refer to one of the Union's cases Bank of Montreal v. I.M. Krisp Foods Ltd., [1996] S.J. No. 655 (Sask. C.A.) where it is 
stated at paragraph 11: 

11. Few phrases have been as problematic to define as "debt due or accruing due". The Shorter Oxford English 
Dictionary, 3rd ed. defines "accruing" as "arising in due course", but an examination of English and Canadian authority 
reveals that not all debts "arising in due course" are permitted to be garnisheed. (See Professor Dunlop's extensive 
research for his British Columbia Law Reform Commission's Repo rt  on Attachment of Debts Act, 1978 at 17 to 29 and 
is text Creditor-Debtor Law in Canada, 2nd ed. at 374 to 385.) 

46 	In Barsi v. Farcas (1923), [1924] 1 D.L.R. 1154 (Sask. C.A.), Lamont J.A. was cited for his statement at p. 522 of 
Webb v. Stenton (1883), 11 Q.B.D. 518 (Eng. C.A.) that: "an accruing debt, therefore, is a debt not yet actually payable, but a 
debt which is represented by an existing obligation." 
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47 	Saunders J. noted in 633746 Ontario Inc. (Trustee of) v. Salvati (1990), 79 C.B.R. (N.S.) 72 (Ont. S.C.) at p. 81 that a 
sale out of the ordinary course of business would have an adverse effect on that actually realized. 

48 	There was no suggestion by any of the pa rties that any of the assets and undertaking would have any enhanced value 
from that shown on the financial statements prepared according to GAAP. 

49 	In King Petroleum Ltd., supra at p. 81 Steele J. observed: 

To consider the question of insolvency under cl. (c) I must look to the aggregate property of the company and come to a 
conclusion as to whether or not it would be sufficient to enable payment of all obligations due and accruing due. There 
are two tests to be applied: First, its fair value and, secondly, its value if disposed of at a fairly conducted sale under 
legal process. The balance sheet is a starting point, but the evidence relating to the fair value of the assets and what they 
might realize if disposed of at a fairly conducted sale under legal process must be reviewed in interpreting it. In this 
case, I find no difficulty in accepting the obligations shown as liabilities because they are known. I have more difficulty 
with respect to the assets. 

50 	To my view the preferable interpretation to be given to "sufficient to enable payment of all his obligations, due and 
accruing due" is to be determined in the context of this test as a whole. What is being put up to satisfy those obligations is the 
debtor's assets and undertaking in total; in other words, the debtor in essence is taken as having sold everything. There would 
be no residual assets and undertaking to pay off any obligations which would not be encompassed by the phrase "all of his 
obligations, due and accruing due". Surely, there cannot be "orphan" obligations which are left hanging unsatisfied. It seems 
to me that the intention of "due and accruing due" was to cover off all obligations of whatever nature or kind and leave 
nothing in limbo. 

51 	S. 121(1) and (2) of the BIA, which are incorporated by reference in s. 12 of the CCAA, provide in respect to provable 
claims: 

S. 121(1) All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the 
bankrupt becomes bankrupt or to which bankrupt may become subject before the bankrupt's discharge by reason of 
any obligation incurred before the day on which the bankrupt becomes bankrupt shall be deemed to be claims 
provable in proceedings under this Act. 

(2) The determination whether a contingent or unliquidated claim is a provable claim and the valuation of such 
claim shall be made in accordance with s. 135. 

52 Houlden and Morawetz 2004 Annotated supra at p. 537 (G28(3)) indicates: 

The word "liability" is a very broad one. It includes all obligations to which the bankrupt is subject on the day on which 
he becomes bankrupt except for contingent and unliquidated claims which are dealt with in s. 121(2). 

However contingent and unliquidated claims would be encompassed by the term "obligations". 
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53 	In Gardner v. Newton (1916), 29 D.L.R. 276 (Man. K.B.), Mathers C.J.K.B. observed at p. 281 that "contingent claim, 
that is, a claim which may or may not ripen into a debt, according as some future event does or does not happen." See A 
Debtor (No. 64 of 1992), Re, [1993] 1 W.L.R. 264 (Eng. Cli. Div.) at p. 268 for the definition of a "liquidated sum" which is 
an amount which can be readily ascertained and hence by corollary an "unliquidated claim" would be one which is not easily 
ascertained, but will have to be valued. In Gagnier, Re (1950), 30 C.B.R. 74 (Ont. S.C.), there appears to be a conflation of 
not only the (a) test with the (c) test, but also the invocation of the judicial discretion not to grant the receiving order pursuant 
to a bankruptcy petition, notwithstanding that "[the judge was] unable to fmd the debtor is bankrupt". The debtor was able to 
survive the (a) test as he had the practice (accepted by all his suppliers) of providing them with post dated cheques. The (c) 
test was not a problem since the judge found that his assets should be valued at considerably more than his obligations. 
However, this case does illustrate that the application of the tests present some difficulties. These difficulties are magnified 
when one is dealing with something more significantly complex and a great deal larger than a haberdashery store - in the case 
before us, a giant corporation in which, amongst other things, is engaged in a very competitive history including competition 
from foreign sources which have recently restructured into more cost efficient structures, having shed certain of their 
obligations. As well, that is without taking into account that a sale would entail significant transaction costs. Even of greater 
significance would be the severance and termination payments to employees not continued by the new purchaser. Lastly, it 
was recognized by everyone at the hearing that Stelco's plants, especially the Hamilton-Hilton works, have extremely high 
environmental liabilities lurking in the woodwork. Stephen observed that these obligations would be substantial, although not 
quantified. 

54 	It is true that there are no appraisals of the plant and equipment nor of the assets and undertaking of Stelco. Given the 
circumstances of this case and the complexities of the market, one may realistically question whether or not the appraisals 
would be all that helpful or accurate. 

55 	I would further observe that in the notional or hypothetical exercise of a sale, then all the obligations which would be 
triggered by such sale would have to be taken into account. 

56 	All liabilities, contingent or unliquidated would have to be taken into account. See King Petroleum Ltd., supra p. 81; 
Salvati, supra pp. 80-1; Maybank Foods Inc. (Trustee of) v. Provisioners Maritimes Ltd. (1989), 45 B.L.R. 14 (N.S. T.D.) at 
p. 29; Challmie, Re (1976), 22 C.B.R. (N.S.) 78 (B.C. S.C.), at pp. 81-2. In Challmie the debtor ought to have known that his 
guarantee was very much exposed given the perilous state of his company whose liabilities he had guaranteed. It is 
interesting to note what was stated in Maybank Foods Inc. (Trustee of), even if it is rather patently obvious. Tidman J. said in 
respect of the branch of the company at p. 29: 

Mr. MacAdam argues also that the $4.8 million employees' severance obligation was not a liability on January 20, 1986. 
The Bankruptcy Act includes as obligations both those due and accruing due. Although the employees' severance 
obligation was not due and payable on January 20, 1986 it was an obligation "accruing due". The Toronto facility had 
experienced severe fmancial difficulties for some time; in fact, it was the major, if not the sole cause, of Maybank's 
financial difficulties. I believe it is reasonable to conclude that a reasonably astute perspective buyer of the company has 
a going concern would have considered that obligation on January 20, 1986 and that it would have substantially reduced 
the price offered by that perspective buyer. Therefore that obligation must be considered as an obligation of the 
company on January 20, 1986. 

57 	With the greatest of respect for my colleague, I disagree with the conclusion of Ground J. in Enterprise Capital 
Management Inc., supra as to the approach to be taken to "due and accruing due" when he observed at pp. 139-140: 

It therefore becomes necessary to determine whether the principle amount of the Notes constitutes an obligation "due or 
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accruing due" as of the date of this application. 

There is a paucity of helpful authority on the meaning of "accruing due" for purposes of a definition of insolvency. 
Historically, in 1933, in P. Lyall & Sons Construction Co. v. Baker, [1933] O.R. 286 (Ont. C.A.), the Ontario Cou rt  of 
Appeal, in determining a question of set-off under the Dominion Winding-Up Act had to determine whether the amount 
claimed as set-off was a debt due or accruing due to the company in liquidation for purposes of that Act. Marsten J. at 
pp. 292-293 quoted from Moss J.A. in Mail Printing Co. v. Clarkson (1898), 25 O.R. 1 (Ont. C.A.) at p. 8: 

A debt is defined to be a sum of money which is certainly, and at all event, payable without regard to the fact 
whether it be payable now or at a future time. And an accruing debt is a debt not yet actually payable, but a debt 
which is represented by an existing obligation: Per Lindley L.J. in Webb v. Stenton (1883), 11 Q.D.D. at p. 529. 

Whatever relevance such definition may have had for purposes of dealing with claims by and against companies in 
liquidation under the old winding-up legislation, it is apparent to me that it should not be applied to definitions of 
insolvency. To include every debt payable at some future date in "accruing due" for the purposes of insolvency tests 
would render numerous corporations, with long term debt due over a period of years in the future and anticipated to be 
paid out of future income, "insolvent" for the purposes of the BIA and therefore the CCAA. For the same reason, I do 
not accept the statement quoted in the Enterprise factum from the decision of the Bankruptcy Cou rt  for the Southern 
District of New York in Centennial Textiles Inc., Re, 220 B.R. 165 (U.S.N.Y.D.C. 1998) that "if the present saleable 
value of assets are less than the amount required to pay existing debt as they mature, the debtor is insolvent". In my 
view, the obligations, which are to be measured against the fair valuation of a company's property as being obligations 
due and accruing due, must be limited to obligations currently payable or properly chargeable to the accounting period 
during which the test is being applied as, for example, a sinking fund payment due within the current year. Black's Law 
Dictionary defines "accrued liability" as "an obligation or debt which is properly chargeable in a given accounting 
period, but which is not yet paid or payable". The p rincipal amount of the Notes is neither due nor accruing due in this 
sense. 

58 	There appears to be some confusion in this analysis as to "debts" and "obligations", the la tter being much broader than 
debts. Please see above as to my views concerning the floodgates argument under the BIA and CCAA being addressed by 
judicially exercised discretion even if "otherwise warranted" applications were made. I pause to note that an insolvency test 
under general corporate litigation need not be and likely is not identical, or indeed similar to that under these insolvency 
statutes. As well, it is curious to note that the cut off date is the end of the current fiscal period which could have radically 
different results if there were a calendar fiscal year and the application was variously made in the first week of January, 
mid-summer or the last day of December. Lastly, see above and below as to my views concerning the proper interpretation of 
this question of "accruing due". 

59 	It seems to me that the phrase "accruing due" has been interpreted by the cou rts as broadly identifying obligations that 
will "become due". See Viteway Natural Foods Ltd. below at pp. 163-4 - at least at some point in the future. Again, I would 
refer to my conclusion above that every obligation of the corporation in the hypothetical or notional sale must be treated as 
"accruing due" to avoid orphan obligations. In that context, it matters not that a wind-up pension liability may be discharged 
over 15 years; in a test (c) situation, it is crystallized on the date of the test. See Optical Recording Laboratories Inc. supra at 
pp. 756-7; Viteway Natural Foods Ltd., Re (1986), 63 C.B.R. (N.S.) 157 (B.C. S.C.) at pp. 164-63-4; Consolidated Seed 
Exports Ltd., Re (1986), 62 C.B.R. (N.S.) 156 (B.C. S.C.) at p. 163. In Consolidated Seed Exports Ltd., Spencer J. at pp. 
162-3 stated: 

In my opinion, a futures broker is not in that special position. The third definition of "insolvency" may apply to a futures 
trader at any time even though he has open long positions in the market. Even though Consolidated's long positions 
were not required to be closed on 10th December, the chance that they might show a profit by March 1981 or even on 
the following day and thus wipe out Consolidated's cash deficit cannot save it from a condition of insolvency on that 
day. The circumstances fit precisely within the third definition; if all Consolidated's assets had been sold on that day at a 
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fair value, the proceeds would not have covered its obligations due and accruing due, including its obligations to pay in 
March 1981 for its long positions in rapeseed. The market prices from day to day establish a fair valuation... . 

The contract to buy grain at a fixed price at a future time imposes a present obligation upon a trader taking a long 
position in the futures market to take delivery in exchange for payment at that future time. It is true that in the practice of 
the market, that obligation is nearly always washed out by buying an  offsetting short  contract, but until that is done the 
obligation stands. The trader does not know who will eventually be on the opposite side of his transaction if it is not 
offset but all transactions are treated as if the clearing house is on the other side. It is a present obligation due at a future 
time. It is therefore an  obligation accruing due within the meaning of the third definition of "insolvency". 

60 	The possibility of an  expectancy of future profits or a ch ange in the market is not sufficient; Consolidated Seed 

Exports Ltd. at p. 162 emphasizes that the test is to be done on that day, the day of filing in the case of an  application for 
reorganization. 

61 	I see no objection to using Exhibit C to Stephen's affidavit  as an  aid to review the balance sheet approach to test (c). 
While Stephen may not have known who prepared Exhibit C, he addressed each of its components in the text of his affidavit  
and as such he could have mechanically prepared the exhibit himself. He was comfortable with and agreed with each of its 
components. Stelco's factum at paragraphs 70-1 submits as follows: 

70. In Exhibit C to his Affidavit, Mr. Stephen addresses a variety of adjustments to the Shareholder's Equity of 
Stelco necessary to reflect the values of assets and liabilities as would be required to determine whether Stelco met 
the test of insolvency under Clause C. In cross examination of both Mr. Vaughan and Mr. Stephen only one of 
these adjustments was challenged - the "Possible Reductions in Capital Assets." 

71. The basis of the challenge was that the comparative sales analysis was flawed. In the submission of Stelco, 
none of these challenges has any merit. Even if the entire adjustment relating to the value in capital assets is 
ignored, the remaining adjustments leave Stelco with assets worth over $600 million less than the value of its 
obligations due and accruing due. This fundamental fact is not challenged. 

62 	Stelco went on at paragraphs 74-5 of its factum to submit: 

74. The values relied upon by Mr. Stephen if anything, understate the extent of Stelco's insolvency. As Mr. 
Stephen has stated, and no one has challenged by affidavit evidence or on cross examination, in a fairly conducted 
sale under legal process, the value of Stelco's working capital and other assets would be further impaired by: (i) 
increased environmental liabilities not reflected on the financial statements, (ii) increased pension deficiencies that 
would be generated on a wind up of the pension plans, (iii) severance and termination claims and (iv) substantial 
liquidation costs that would be incurred in connection with such a sale. 

75. No one on behalf of the USWA has presented any evidence that the capital assets of Stelco are in excess of 
book value on a stand alone basis. Certainly no one has suggested that these assets would be in excess of book 
value if the related environmental legacy costs and collective agreements could not be separated from the assets. 

63 	Before turning to that exercise, I would also observe that test (c) is also disjunctive. There is an  insolvency condition if 
the total obligation of the debtor exceed either (i) a fair valuation of its assets or (ii) the proceeds of a sale fairly conducted 
under legal process of its assets. 
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64 	As discussed above and confirmed by Stephen, if there were a sale under legal process, then it would be unlikely, 
especially in this circumstance that values would be enhanced; in all probability they would be depressed from book value. 
Stephen took the balance sheet GAAP calculated figure of equity at November 30, 2003 as $804.2 million. From that, he 
deducted the loss for December 2003 - January 2004 of $17 million to arrive at an equity position of $787.2 million as at the 
date of filing. 

65 	From that, he deducted, reasonably in my view, those "booked" assets that would have no value in a test (c) sale 
namely: (a) $294 million of future income tax recourse which would need taxable income in the future to realize; (b) $57 
million for a write-off of the Platemill which is presently hot idled (while Locker observed that it would not be prohibitive in 
cost to restart production, I note that neither Stephen nor Vaughn were cross examined as to the decision not to do so); and 
(c) the captialized deferred debt issue expense of $3.2 million which is being written off over time and therefore, truly is a 
"nothing". This totals $354.2 million so that the excess of value over liabilities before reflecting obligations not included in 
the fmancials directly, but which are, substantiated as to category in the notes would be $433 million. 

66 	On a windup basis, there would be a pension deficiency of $1252 million; however, Stephen conservatively in my 
view looked at the Mercer actuary calculations on the basis of a going concern fmding deficiency of $656 million. If the 
$1252 million windup figure had been taken, then the picture would have been even bleaker than it is as Stephen has 
calculated it for test (c) purposes. In addition, there are deferred pension costs of $198.7 million which under GAAP 
accounting calculations is allowed so as to defer recognition of past bad investment experience, but this has no realizable 
value. Then there is the question of Employee Future Benefits. These have been calculated as at December 31, 2003 by the 
Mercer actuary as $909.3 million but only $684 million has been accrued and booked on the financial statements so that there 
has to be an increased provision of $225.3 million. These off balance sheet adjustments total $1080 million. 

67 	Taking that last adjustment into account would result in a negative equity of ($433 million minus $1080 million) or 
negative $647 million. On that basis without taking into account possible reductions in capital assets as dealt with in the 
somewhat flawed Exhibit E nor environmental and other costs discussed above, Stelco is insolvent according to the test (c). 
With respect to Exhibit E, I have not relied on it in any way, but it is entirely likely that a properly calculated Exhibit E 
would provide comparators (also being sold in the U.S. under legal process in a fairly conducted process) which tend to 
require a further downward adjustment. Based on test (c), Stelco is significantly, not marginally, under water. 

68 	In reaching my conclusion as to the negative equity (and I fmd that Stephen approached that exercise fairly and 
constructively), please note my comments above regarding the possible assumption of pension obligations by the purchaser 
being offset by a reduction of the purchase price. The 35% adjustment advocated as to pension and employee benefits in this 
regard is speculation by the Union. Secondly, the Union emphasized cash flow as being impo rtant in evaluation, but it must 
be remembered that Stelco has been negative cash flow for some time which would make that analysis unreliable and to the 
detriment of the Union's position. The Union treated the $773 million estimated contribution to the shortfall in the pension 
deficiency by the Pension Benefits Guarantee Fund as eliminating that as a Stelco obligation. That is not the case however as 
that Fund would be subrogated to the claims of the employees in that respect with a result that Stelco would remain liable for 
that $773 million. Lastly, the Union indicated that there should be a $155 million adjustment as to the negative equity in Sub 
Applicants when calculating Stelco's equity. While Stephen at Q. 181-2 acknowledged that there was no adjustment for that, 
I agree with him that there ought not to be since Stelco was being examined (and the calculations were based) on an 
unconsolidated basis, not on a consolidated basis. 
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69 	In the end result, I have concluded on the balance of probabilities that Stelco is insolvent and therefore it is a "debtor 
company" as at the date of filing and entitled to apply for the CCAA initial order. My conclusion is that (i) BIA test (c) 
strongly shows Stelco is insolvent; (ii) BIA test (a) demonstrates, to a less ce rtain but sufficient basis, an insolvency and (iii) 
the "new" CCAA test again strongly suppo rts the conclusion of insolvency. I am further of the opinion that I properly 
exercised my discretion in granting Stelco and the Sub Applicants the initial order on January 29, 2004 and I would confirm 
that as of the present date with effect on the date of filing. The Union's motion is therefore dismissed. 

70 	I appreciate that all the employees (union and non-union alike) and the Union and the International have a justifiable 
pride in their work and their workplace - and a human concern about what the future holds for them. The pensioners are in 
the same position. Their respective positions can only be improved by engaging in discussion, an exchange of views and 
information reasonably advanced and conscientiously listened to and digested, leading to mutual problem solving, ideas and 
negotiations. Negative attitudes can only lead to the detriment to all stakeholders. Unfortunately there has been some forger 
pointing on various sides; that should be put behind everyone so that pa rticipants in this process can concentrate on the future 
and not inappropriately dwell on the past. I understand that there have been some discussions and interchange over the past 
two weeks since the hearing and that is a positive sta rt . 

Motion dismissed. 
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ercise of legally available rights to satisfy threshold requirements of CCAA — Debtors were "debtor companies" 
within meaning of CCAA — Joining of claims in one proceeding promoted convenient administration of justice — 
Relief sought was available under, and was consistent with purpose and policy of, CCAA — Failure of plan would 
cause far-reaching negative consequences to investors — Classification of creditors set out in plan for voting and 
distribution purposes, involving single class of creditors, was appropriate — Plan treated all ABCP holders equitably 
— Fragmentation of classes would render it excessively difficult to obtain approval of plan and so was contrary to 
purpose of CCAA. 

Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Arrangements — Effect of 
arrangement — Stay of proceedings 

Cases considered by C. Campbell J.: 

Cadillac Fairview Inc., Re (1995), 1995 CarswellOnt 36, 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial List]) 
— referred to 

Calpine Canada Energy Ltd., Re (2006), 19 C.B.R. (5th) 187, 2006 ABQB 153, 2006 CarswellAlta 446 (Alta. 
Q.B.) — considered 

Calpine Canada Energy Ltd, Re (2007), 2007 ABQB 49, 2007 CarswellAlta 156, 28 C.B.R. (5th) 185 (Alta. 
Q.B.) — referred to 

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303, 14 C.P.C. (3d) 339, 1992 Car-
swellOnt 185 (Ont. Gen. Div.) — referred to 

Campeau Corp., Re (1991), 10 C.B.R. (3d) 100, 86 D.L.R. (4th) 570, 1991 CarswellOnt 155 (Ont. Gen. Div.) — 
referred to 

Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 1998 CarswellOnt 3346, 5 
C.B.R. (4th) 299, 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List]) — referred to 

Citibank Canada v. Chase Manhattan Bank of Canada (1991), 1991 CarswellOnt 182, 5 C.B.R. (3d) 165, 2 
P.P.S.A.C. (2d) 21, 4 B.L.R. (2d) 147 (Ont. Gen. Div.) — referred to 
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Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellOnt 183 (Ont. 
Gen. Div. [Commercial List]) - referred to 

Muscletech Research & Development Inc., Re (2006), 19 C.B.R. (5th) 54, 2006 CarswellOnt 264 (Ont. S.C.J. 
[Commercial List]) - referred to 

Nova Metal Products Inc. v. Comiskey (Trustee op (1990), 1990 CarswellOnt 139, 1 C.B.R. (3d) 101, (sub nom. 
Elan Corp. v. Comiskey) 1 O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) - re-
ferred to 

Royal Oak Mines Inc., Re (1999), 1999 CarswellOnt 625, 6 C.B.R. (4th) 314 (Ont. Gen. Div. [Commercial List]) 
- referred to 

Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 1991 CarswellOnt 220, 8 C.B.R. (3d) 312, 86 
D.L.R. (4th) 621 (Ont. Gen. Div.) - considered 

Stelco Inc., Re (2004), 48 C.B.R. (4th) 299, 2004 CarswellOnt 1211 (Ont. S.C.J. [Commercial List]) - followed 

Stelco Inc., Re (2004), 2004 CarswellOnt 2936 (Ont. C.A.) - referred to 

Stelco Inc., Re (2004), 338 N.R. 196 (note), 2004 CarswellOnt 5200, 2004 CarswellOnt 5201 (S.C.C.) - referred 
to 

Stelco Inc., Re (2005), 2005 CarswellOnt 6818, 204 O.A.C. 205, 78 O.R. (3d) 241, 261 D.L.R. (4th) 368, 11 
B.L.R. (4th) 185, 15 C.B.R. (5th) 307 (Ont. C.A.) - considered 

United Used Auto & Truck Parts Ltd., Re (1999), 12 C.B.R. (4th) 144, 1999 CarswellBC 2673 (B.C. S.C. [In 
Chambers]) - referred to 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally - referred to 

s. 2 "company" - referred to 

s. 2 "debtor company" - referred to 

s. 3 - referred to 

© 2014 Thomson Reuters. No Claim to Orig. Govt. Works 



Page 5 

2008 CarswellOnt 2652, 42 C.B.R. (5th) 90, 45 B.L.R. (4th) 201, 168 A.C.W.S. (3d) 245 

s. 3 (1) — referred to 

s. 4 — referred to 

s. 5 — referred to 

s. 8 — referred to 

s. 11 — referred to 

Rules considered: 

Rules of Civil Procedure, R.R.O. 1990, Reg. 194 

R. 5.01 — referred to 

R. 5.02 — referred to 

APPLICATION by creditors for initial order under Companies' Creditors Arrangement Act. 

C. Campbell J.: 

1 	These are the reasons for this Cou rt  having granted on March 17, 2008 an Initial Order under the Companies 

Creditors Arrangement Act ("CCAA") in respect of various corporate trustees in respect of what is known as Asset 
Backed Commercial Paper ("ABCP.") 

2 	This highly unusual and hopefully not to be repeated procedure (given its magnitude and implications) repre- 
sents the culmination of a great deal of work and effo rt  on the part  of the Applicants known informally as the Investors' 
Committee under the leadership of a leading Canadian lawyer and businessman, Purdy Crawford. 

3 	Assuming approval of the proposed Plan under the CCAA, the process will result in the successful restructuring 
of the ABCP market in Canada and avoid a liquidity crisis that would result in ce rtain loss to many of the various 
participants in the ABCP market. 

4 	It is neither necessary nor appropriate in these Reasons to describe in detail just what is involved in the products 
and operation of the ABCP market. 

5 	The Information Circular that is pa rt  of the Application and will be sent to each of the affected Noteholders (and 
is also found on the website of the Monitor, Ernst & Young), contains a complete description of the nature of the 

© 2014 Thomson Reuters. No Claim to Orig. Govt. Works 



Page 6 

2008 CarswellOnt 2652, 42 C.B.R. (5th) 90, 45 B.L.R. (4th) 201, 168 A.C.W.S. (3d) 245 

products, the various market pa rticipants, the problem giving rise to the liquidity crisis and the proposed Plan that, if 
approved, will allow for recovery by most Noteholders of at least their capital over time in return for releases of other 
market participant parties. 

6 	An equally informative but less detailed description of the market for ABCP and its problems can be found in 
the affidavit of Mr. Crawford in the sites referred to above. 

7 	The Applicants include Crown corporations, business corpora tions, pension funds and financial institutions. 
Together, they hold more than $21 billion of the approximately $32 billion of ABCP at issue in this proceeding. Each 
Applicant holds ABCP for which at least one of the Respondents is the debtor. Each Applicant has a significant ABCP 
claim. 

8 	Each series of ABCP was issued pursuant to a trust indenture or supplemental trust indenture. Each trust in- 
denture appointed an "Indenture Trustee" to serve as trustee for the investors, and gave that trustee ce rtain rights, on 
behalf of investors, to enforce obligations under ABCP. However, the Indenture Trustee has no economic interest in 
the underlying debt and, under the circumstances, it is neither practical nor realistic to expect the Indenture Trustees to 
put forward a restructuring plan. 

9 	In this proceeding, the Applicants seek to put forward and obtain approval of the restructuring plan they have 
developed in their own right as holders of ABCP and as the real creditors of the Respondents. 

10 	Each Respondent is a corporation which is the trustee of one or more Conduits. Each Respondent is the legal 
owner of the assets held for each series in the Conduit of which it is the trustee, and is the debtor with respect to the 
ABCP issued by the trustee of that Conduit. The ABCP debt for which each Respondent is liable exceeds $5 million. 

11 	Each ABCP note provides that recourse under it is limited to the assets of the trust. The trust indentures pur- 
suant to which each series of notes were issued provide that each note is to be repaid from the assets held for that 
series. 

12 	Since mid-August, 2007, the trustees of each of the Conduits have, in respect of each series of ABCP, had 
insufficient liquidity to make payments that were due and payable on their maturing ABCP. Each remains unable to 
meet its liabilities to the Applicants and to the other holders of each series of ABCP as those obligations become due, 
from assets held for that series. Accordingly, each of the Respondents is insolvent. 

13 	Most of the Conduits originally had trustees that were trust companies. The original trustees that were trust 
companies were replaced by ce rtain of the Respondents, in accordance with applicable law and the terms of the ap-
plicable declarations of trust, in order to facilitate the making of this Application. The Respondents that replaced the 
trust companies assumed legal ownership of the assets of each Conduit for which they serve as trustees and assumed 
all of the obligations of the original trustees whom they replaced. 

14 	The Applicants chose cou rt  proceedings under the CCAA because the issuer trustees of the Conduits, as cur- 
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rently structured, are insolvent because they cannot satisfy their liabilities as they become due. The CCAA process 
allows meaningful efficiencies by restructuring all of the affected ABCP simultaneously while also providing 
stakeholders, including Noteholders, with more certainty that the Plan will be implemented. In addition, the CCAA 
provides a process to obtain comprehensive releases, which releases bind Noteholders and other pa rties who are not 
directly affected by the Plan. The granting of these comprehensive releases is a condition of participation by ce rtain 
key parties. 

15 	The CCAA expresses a public policy favouring compromise and consensual restructuring over piecemeal 
liquidation and the attendant loss of value. It is designed to encourage and facilitate consensual compromises and 
arrangements among businesspeople; indeed the essence of a CCAA proceeding is the determination of whether a 
sufficient consensus exists among them to justify the imposition of a statutory compromise. It is only after this de-
termination is made that the Cou rt  will examine whether a plan is otherwise fair and reasonable. 

16 	On the first day of a CCAA proceeding, the Cou rt  should strive to maintain the status quo while the plan is 
developed. The Court will exercise its power under the statute and at common law in order to maintain a level playing 
field while allowing the debtor the breathing space it needs to develop the required consensus. At this stage, the goal is 
to seek consensus — to allow the business people and individual investors to make their judgments and to express 
those judgments by voting. The Court's primary concern on a first day application is to ensure that the business people 
have a chance to exercise their judgment and vote on the Plan. 

17 	The Applicants submitted that the Initial Order sought should be granted and the creditors given an opportunity 
to vote on the Plan, because (a) this application complies with all requirements of the CCAA and is properly brought 
as a single proceeding; (b) the relief sought is available under the CCAA. It is also consistent with the purpose and 
policy of the CCAA and essential to the resolution of the ABCP crisis; and (c) the classification of creditors set out in 
the Plan for voting and distribution purposes is appropriate. 

18 	ABCP programs have been used to fund the acquisition of long-term assets, such as mortgages and auto loans. 
Even when funding short-term assets such as trade receivables, ABCP issuers still face the inherent timing mismatch 
between cash generated by the underlying assets and the cash needed to repay maturing ABCP. Maturing ABCP is 
typically repaid with the proceeds of newly issued ABCP, a process commonly referred to as "rolling." Because ABCP 
is a highly rated commercial obligation with a long history of market acceptance, market pa rticipants in Canada 
formed the view that, absent a "general market disruption," ABCP would readily be saleable without the need for 
extraordinary funding measures. 

19 	There are three questions that need to be answered before the Cou rt  makes an Order accepting an Initial Plan 
under the CCAA. 

20 	The first question is, does the Application comply with the requirements of the CCAA? The second question 
involves determining that the relief sought in the circumstances is available under the CCAA and is consistent with the 
purpose and policy of the statute. The third question asks whether the classification of creditors set out in the Plan for 
voting and distribution purposes is appropriate. 
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21 	I am satisfied that all three questions can be answered in the affirmative. 

22 	The CCAA, despite its relative brevity and lack of specifics, has been accepted by the Cou rts across Canada as 
a vehicle to encourage and facilitate consensual compromise and arrangements among various creditor interests in 
circumstances of insolvent corporations. 

23 	At the stage of accepting a Plan for filing, the Cou rt  seeks to maintain a status quo and provide a "structured 
environment for the negotiation of compromises between a company and its creditors." The ultimate decision on the 
acceptance of a Plan will be made by those directly affected and vote in favour of it.[FN1] 

24 	Section 3(1) of the CCAA applies in respect of a "debtor company" or "affiliate debtor companies" with claims 
against them of $5 million. 

25 	The problem faced by the applicants in this proceeding is that the terms "company" and "debtor company" as 
defined in s. 2 of the CCAA do not include trust entities. 

26 	For the purpose of this Application and proposed Plan, those entities that did not qualify as "companies" for the 
purposes of the CCAA were replaced by Companies (the Respondents) that do meet the definition. 

27 	I am satisfied in the circumstances that these steps are an appropriate exercise of legally available rights to 
satisfy the threshold requirements of the CCAA. I am satisfied that the change in trustees was undertaken in good faith 
to facilitate the making of this application. 

28 	The use of what have been called "instant" trust deeds has been judicially accepted as legitimate devices that 
can satisfy the requirement of s. 3 of the CCAA as long as they reflect legitimate transactions that actually occurred 
and are not shams.[FN2] 

29 	I am satisfied that the Respondents are "debtor companies" within the meaning of the CCAA because they are 
companies that meet the s. 2 defmition and they are insolvent. The Conduits (referred to above) are trusts and the 
Respondents are trustees of those trusts. The trustee is the obligor under the trusts coven ant to pay. I am satisfied that 
the trustee corporations are "insolvent" within the judicially accepted meaning under the CCAA. 

30 	The decision in Stelco Inc., Re[FN3] sets out three disjunctive tests. A company will be an insolvent "debtor 
company" under the CCAA if: (a) it is for any reason unable to meet its obligations as they generally become due; or 
(b) it has ceased paying its current obligations in the ordinary course of business as they generally become due; or (c) 
the aggregate of its property is not, at a fair valuation, sufficient or, if disposed of at a fairly conducted sale under legal 
process, would not be sufficient to enable payment of all its obligations, due and accruing due. 

31 	I am satisfied that on the material filed as of August 13, 2007 and the stoppage of payment by trustees of the 
Conduits (which continues), the Conduits and now the Respondents remain unable to meet their liabilities at the 
present time. 
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32 	The Conduits and now trustees in my view meet the test accepted by the Cou rt  in Stelco Inc., Re of being 
"reasonably expected to run out of liquidity within a reasonable proximity of time as compared with the time rea-
sonably required to implement a restructuring."[FN4] Indeed, it was that very circumstance that brought about the 
standstill agreement and the ensuing discussions and negotiations to formulate a Plan. 

33 	Finally on this point I am satisfied that the insolvency of the Respondents is not affected or negated by con- 

tractual provisions in the applicable notes and trust indentures that limit Noteholders' recourse to the trust assets held 
in the Conduits. This statement should not be taken as a determination of the rights or remedies of any creditor. 

34 	It was urged and I accept that the applicants are creditors under ss. 4 and 5 of the CCAA and as such are entitled 
to standing to propose a Plan for restructuring the ABCP. 

35 	On the return of the motion for the Initial Order, while the proceeding was technically "ex parte," a significant 

number of interested pa rties were represented. None of those pa rties opposed the making of the Initial Order and since 
then no one has come forward to challenge the entitlement of the Applicants to the Initial Order. 

36 	S. 8 of the CCAA renders ineffective any provisions in the trust indentures that otherwise purport to restrict, 

directly or indirectly, the rights of the Applicants to bring this application: 

8. This Act extends and does not limit the provisions of any instrument now or hereafter existing that governs the 

rights of creditors or any class of them and has full force and effect notwithstanding anything to the contrary 

contained in that instrument. 

37 	See also the following for the proposition that a trust indenture cannot by its terms restrict recourse to the 

CCAA.[FN5] 

38 	Another feature of this Application is the joining within a single proceeding of claims by many pa rties against 

each of the Respondents. Rules 5.01 and 5.02 of the Rules of Civil Procedure allow for the joinder of claims by mul-

tiple applicants against multiple respondents. It is not necessary that all relief claimed by each applicant be claimed 
against each respondent. Here the Applicants assert claims for relief against the Respondents involving common 
questions of law and fact. Joining of the claims in one proceeding promotes the convenient administration of justice. 

39 	I am satisfied that in the unique circumstances that prevail here, the practical restructuring of the ABCP claims 
can only be implemented on a global basis; accordingly, if there were separate proceedings, each individual plan 
would of necessity have been conditional upon approval of all the other plans. 

40 	One further somewhat unusual aspect of this Application has been the filing of the proposed Plan along with 
the request for the Initial Order. This is not unusual in what have come to be known as "liquidating" CCAA applica-

tions where the creditors are in agreement when the matter first comes to Cou rt . It is more unusual where there are a 
large number of creditors who are agreed but a significant number of investors who have yet to be consulted. 
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41 	In general terms, besides complying with the technical requirements of the CCAA, this Application is con- 
sistent with the purpose and policy underlying the Act. It is well established that the CCAA is remedial legislation, 
intended to facilitate compromises and arrangements. The Cou rt  should give the statute a broad and liberal interpre-
tation so as to encourage and facilitate successful restructurings whenever possible. 

42 	The CCAA is to be broadly interpreted as giving the Court  a good deal of power and flexibility. The very 
brevity of the CCAA and the fact that it is silent on details permits a wide and liberal construction to enable it to serve 
its remedial purpose. 

43 	A restructuring under the CCAA may take any number of forms, limited only by the creativity of those pro- 
posing the restructuring. The cou rts have developed new and creative remedies to ensure that the objectives of the 
CCAA are met. 

[45] The CCAA is designed to be a flexible instrument, and it is that very flexibility which gives it its efficacy.... 
It is not infrequently that judges are told, by those opposing a particular initiative at a particular time, that if they 
make a particular order that is requested it will be the first time in Canadian jurisprudence (sometimes in global 
jurisprudence, depending upon the level of the rhetoric) that such an order has been made! Nonetheless, the orders 

are made, if the circumstances are appropriate and the orders can be made within the framework and in the spirit 

of the CCAA legislation. [Emphasis added.][FN6] 

44 	Similarly, the courts have acknowledged the need to maintain flexibility in CCAA matters, discouraging 
importation of any statutory provisions, restrictions or requirements that might impede creative use of the CCAA 
without a demonstrated need or statutory direction. 

45 	I am satisfied that a failure of the Plan would cause far-reaching negative consequences to investors, including 
pension funds, governments, business corporations and individuals. 

46 	All those involved, particularly the individuals, may not yet appreciate the consequences involved with a Plan 
failure. 

47 	In order that those who are affected have an opportunity to consider all the consequences and decide whether or 
not they are prepared to vote in favour of the proposed or any other Plan, the stay of proceedings sought in favour of 
those parties integrally involved in the financial management of the Conduits or whose suppo rt  is essential to the Plan 
is appropriate. 

48 	S. 11 of the CCAA provides for stays of proceedings against the debtor companies. It is silent as to the 
availability of stays in favour of non-parties. The granting of stays in favour of non-parties has been held to be an 
appropriate exercise of the Court's jurisdiction. A number of authorities have supported the concept of a stay to enable 
a "global resolution."[FN7] 
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49 	More recently in Calpine Canada Energy Ltd., Re[FN8], Romaine J. of the Alberta Court  of Queens Bench 
permitted not only an initial order, but also one that extended after exit from CCAA without a plan so that the process 
of the CCAA would not be undermined against orders made during an unsuccessful plan. 

50 	Finally, I am satisfied at this stage of the approval of filing of the Initial Plan that all creditors be placed in a 
single class. The CCAA provides no statutory guidance to assist the Cou rt  in determining the proper classification of 
creditors. The tests for proper classification of creditors for the purpose of voting on a CCAA plan of arrangement 
have been developed in the c ase law.[FN9] 

51 	The Plan is, in essence, an offer to all investors that must be accepted by or made binding on all investors. In 
light of this reality, the Applicants propose that there be a single class of creditors consisting of all ABCP holders. It is 
urged that all holders of ABCP invested in the Canadian marketplace with its lack of transparency and other common 
problems. The Plan treats all ABCP holders equitably. While the risks differ as among traditional assets, ineligible 
assets and synthetic assets, I am advised that the calculation of the differing risks and corresponding interests has been 
taken into account consistently across all of the ABCP in the Plan. 

52 	I am satisfied that, at least at this stage, fragmentation of classes would render it excessively difficult to obtain 
approval of a CCAA plan and is therefore contrary to the purpose of the CCAA. 

Not every difference in the nature of a debt due to a creditor or a group of creditors warrants the creation of a 
separate class. What is required is some community of interest and rights which are not so dissimilar as to make it 
impossible for the creditors in the class to consult with a view toward a common interest.[FN10] 

53 	The Court  of Appeal for Ontario in Stelco, Re noted that a "commonality of interest" applied. Likely 
fact-driven circumstances were at the heart of classification. 

It is clear that classification is a fact-driven exercise, dependent upon the circumstances of each particular case. 
Moreover, given the nature of the CCAA process and the underlying flexibility of that process — a flexibility 
which is its genius — there can be no fixed rules that must apply in all cases.[FNI1] 

54 	For the above reasons the Initial Order and Meeting Ordered will issue in the form filed and signed. 

55 	I note that the process includes sending to each investor a detailed and comprehensive description of the 
problems that developed in the ABCP market as well as its proposed solution. In a recognition that the understanding 
of the problem and its proposed solution might be difficult to understand, the Investor Committee is to be commended 
for arranging to hold information meetings across Canada. 

56 	I am of the view that resolution of this difficult and complex problem will be best achieved by those directly 
affected reaching agreement in a timely fashion for a lasting resolution. 

Schedule A 
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Conduits 

Apollo Trust 

Apsley Trust 

Aria Trust 

Aurora Trust 

Comet Trust 

Encore Trust 

Gemini Trust 

Ironstone Trust 

MMAI-I Trust 

Newshore Canadian Trust 

Opus Trust 

Planet Trust 

Rocket Trust 

Selkirk Funding Trust 

Silverstone Trust 

Slate Trust 

Structured Asset Trust 

Structured Investment T rust III 
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Symphony Trust 

Whitehall Trust 

Schedule B 

Applicants 

ATB Financial 

Caisse de Dépôt et Placement du Québec 

Canaccord Capital Corporation 

Canada Post Corporation 

Credit Union Central of Alberta Limited 

Credit Union Central of British Columbia 

Credit Union Central of Canada 

Credit Union Central of Ontario 

Credit Union Central of S askatchewan  

Desjardins Group 

Magna International Inc. 

National Bank Financial Inc./National Bank of C anada 

NAV Canada 

Northwater Capital Management Inc. 

Public Sector Pension Investment Board 

The Governors of the University of Alberta 
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Application granted 

FN1 See Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) at 31 
contrasted with Royal Oak Mines Inc., Re (1999), 6 C.B.R. (4th) 314 (Ont. Gen. Div. [Commercial List]) at 316. 

FN2 Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 O.R. (3d) 289 (Ont. C.A.) per Doherty J.A. (in 
dissent on result but not on this point); also cases referred to in Cadillac Fairview Inc., Re (1995), 30 C.B.R. (3d) 29 
(Ont. Gen. Div. [Commercial List]) 

FN3 Stelco Inc., Re (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J. [Commercial List]) at paras 21-22; leave to appeal to C.A. 
refused, (Ont. C.A.); leave to appeal to S.C.C. refused (S.C.C.) 

FN4 Supra at (2004) paragraphs 26 and 28. 

FN5 Instruments such as trust deeds may give specified rights to creditors or any class of them in ce rtain circum-
stances. Some instruments may purport to provide that a creditor may not circumvent any limitation in the rights 
contained in the instrument by proposing an arrangement under the CCAA and thereby obtaining wider or extended 
rights. ... Relief under the CCAA is available notwithstanding the terms of any instrument. [Footnote omitted.] (John 
D. Honsberger, Debt Restructuring: Principles and Practice, vol. 1 (Aurora: Canada Law Book, 1997+) at 9-18). See 
also Citibank Canada v. Chase Manhattan Bank of Canada [1991 CarswellOnt 182 (Ont. Gen. Div.)], supra, at paras. 
25-26; United Used Auto & Truck Parts Ltd, Re (1999), 12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers]) at para. 11 

FN6 Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen. 
Div. [Commercial List]) at para. 45 

FN7 Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.) at paras. 23-25; 
Muscletech Research & Development Inc., Re (2006), 19 C.B.R. (5th) 54 (Ont. S.C.J. [Commercial List]) at para. 3 

FN8 Calpine Canada Energy Ltd, Re (2006), 19 C.B.R. (5th) 187 (Alta. Q.B.) at paras. 33-34; Calpine Canada 

Energy Ltd, Re [2007 CarswellAlta 156 (Alta. Q.B.)] (8 February 2007), Calgary 0501-17864 at 5 

FN9 Campeau Corp., Re (1991), 10 C.B.R. (3d) 100 (Ont. Gen. Div.) at para. 18 

FN10 Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) at paras. 

13-14 

FN11 Stelco Inc., Re (2005), 15 C.B.R. (5th) 307 (Ont. C.A.), at para. 22 

END OF DOCUMENT 
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S. 1 
N§1 Companies' Creditors Arrangement Act 

ronto, 2007); R. Chadwick and D. Bulas, "Ad  Hoc Creditors' Committees in CCAA Proceed-
ings: The Result of a Changing and Expanding Restructuring World", in Annual Review of 
Insolvency Law, 2011 (Toronto: Carswell, 2012) 119-133; W. Kaplan, "Stays Of Proceed-
ings under The Canada Business Corporations Act: A Question Of Balance", in Annual Re-
view of Insolvency Law, 2011 (Toronto: Carswell, 2012) 135-164; J. Carfagnini and C. 
Costa, "Claims for Post-Filing Interest and Prepayment Premiums in a CCAA Proceeding", 
in  Annual Review of Insolvency Law, 2011 (Toronto: Carswell, 2012) 165-190. 

Ng2 - Purpose of the CCAA 
While the CCAA does not have an express purpose clause, its long title, An Act to facilitate 
compromises and  arrangements between companies and their creditors indicates that its ob-
jective is to assist insolvent companies in developing and seeking approval of compromises 
and arrangements with their creditors. The CCAA has a broad remedial purpose, giving a 
debtor company an opportunity to find a way out of financial difficulties short of bank-
ruptcy, foreclosure or the seizure of assets through receivership proceedings. It allows the 
debtor to devise a plan that will enable it to meet the demands of its creditors through reli 
nancing with new lending, equity financing or the sale of the business as a going concern. 
This alternative may give the creditors of all classes a larger return and protect the jobs nl 
the company's employees: Diernaster Tool Inc. t'. Skvo,isgff (Trustee of) (1991), 3 C.B.R. 
(3d) 133, 1991 CarswellOnt 168 (Ont. Gen. Div.); Re Gyro-True (USA) Inc. (2010), 2010 
CarswellQue 3727, 66 C.B.R. (5th) 159 (Que. C.A.). However, the CCAA should not be Qtr 
last gasp of a dying company; any plan should be implemented at a stage prior to the death 
throes: Re Inducon Development Corp. (1991), 8 C.B.R. (3d) 306, 1991 CarswellOnl 219 
(Ont. Gen. Div.). 

The Supreme Court of Canada has held that reorganization serves the public interest by fact) 
Rating the survival of companies supplying goods or services crucial to the health of thm 
economy or saving large numbers of jobs: Re Ted Leroy Trucking Ltd (2010), 2010 t'.n 
swellBC 3419, 2010 CarswellBC 3420, 72 C.B.R. (5th) 170, I20101  S.C.R. 379, (sub limy, 
Century Services Inc. v. Canada (A.G.)) [20101 3 S.C.R. 379 (S.C.C.). 

The court has identified the following purposes of the legislation: 

• to permit an insolvent company to avoid bankruptcy by making a composition or 41 
rangement with its creditors: Browne v. Southern Canada Pourer Co. (1941), 19-11 t ',u 

swellQue 14, 23 C.B.R. 131 (Que. C.A.); Multidev lmmobilia Inc. v. S.A. Just ln+r ; 

(1988), 1988 CarswellQue 38, 70 C.B.R. (N.S.) 91 (Que. S.C.); 

• to maintain the status quo for a period to provide a structured environment in which aft 
insolvent company can continue to carry on business and retain control over its ;v.v! th 
while the company attempts to gain the approval of its creditors for a proposed arr;t:tg . 
ment that will enable the company to remain in operation for the future benefit ut tl ,t 
company and its creditors: Quintette Coal Ltd. v. Nippon Steel Corp. (1990). 801 11 /I' 
(N.S.) 98, 1990 CarswellBC 425 (B.C. S.C.); Re Canadian Airlines Corp. (21110t. 6 i 
C.B.R. (4th) 1, 2000 CarswellAlta 622 (Alta. Q.B.); Milner Greenhouses Lt,L 
katchewan (2004), 2004 CarswellSask 280, 50 C.B.R. (4th) 214 (Sask. Q.B; lit NO. 
Range Resource Corp. (2000), 20 C.B.R. (4th) 187, 2000 CarswellAlta 1004 

'C.A.); 

• to protect an insolvent company from proceedings by creditors that would Inv vr,t  t4 
from carrying out the terms of a compromise or arrangement: F'ei/i'r 
Mangfacturing Corp. (1947), 1947 CarswellQue 15. 28 C.B.R. 124 (C.A.). 
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Interpretation 	 S. 2(1) cou 

• to permit equal treatment of creditors of the same class: Re NsC Diesel Power Inc. 
(1990), 79 C.B.R. (N.S.) 1, 1990 CarswellNS 33 (N.S. T.D.); 

• to permit a broad balancing of stakeholder interests in the insolvent corporation: Nova 
Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, 1990 Cars-
wellOnt 139, 1 O.R. (3d) 289 (Ont. C.A.); Re Air Canada !Greater Toronto Airport 
Authority re gates at new terminal (Toronto)! (2004), 47 C.B.R. (4th) 189, 2004 Cars-
wellOnt 870 (Ont. S.C.J. [Commercial Listj); 

• in appropriate circumstances, to effect a sale, winding-up or liquidation of a debtor 
company and its assets: Re Anvil Range Mining Corp. (2002), 34 C.B.R. (4th) 157, 
2002 CarswellOnt 2254 (Ont. C.A.). 

INTERPRETATION 

2. (1) Definitions— In this Act, 

"aircraft objects" [Repealed 2012, c. 31, s. 419.1 

"bargaining agent" means any trade union that has entered into a collective agreement 
on behalf of the employees of a company; ("agent négociateur")  

"bond" includes a debenture, debenture stock or other evidences of indebtedness; 
("obligation") 

"cash-flow statement", in respect of a company, means the statement referred to in 
paragraph 10(2)(a) indicating the company's projected cash flow; ("état de l'évolution 
de l'encaisse") 

"claim" means any indebtedness, liability or obligation of any kind that would be a 
claim provable within the meaning of section 2 of the Bankruptcy and Insolvency Act; 
("reclamation") 

"collective agreement", in relation to a debtor company, means a collective agreement 
within the meaning of the jurisdiction governing collective bargaining between the 
debtor company and a bargaining agent; ("convention collective") 

"company" means any company, corporation or legal person incorporated by or under 
an Act of Parliament or of the legislature of a province, any incorporated company 
having assets or doing business in Canada, wherever incorporated, and any income 
trust, but does not include banks, authorized foreign banks within the meaning of sec-
tion 2 of the Bank Act, railway or telegraph companies, insurance companies and com-
panies to which the Trust and Loan Companies Act applies; ("compagrzie") 

"court" means 

(a) in Nova Scotia, British Columbia, and Newfoundland, the Supreme Court, 

(a.1) in Ontario, the Superior Court of Justice, 

(b) in Quebec, the Superior Court, 

(c) in New Brunswick, Manitoba, Saskatchewan and Alberta, the Court of 
Queen's Bench, and 
(c.1) in Prince Edward Island, the Trial Division of the Supreme Court, 
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S. 22(2) Companies' Creditors Arrangement Act 

(2) Factors — For the purpose of subsection (1), creditors may be included in the 
same class if their interests or rights are sufficiently similar to give them a commonality 
of interest, taking into account 

(a) the nature of the debts, liabilities or obligations giving rise to their claims; 
(b) the nature and rank of any security in respect of their claims; 
(c) the remedies available to the creditors in the absence of the compromise or 
arrangement being sanctioned, and the extent to which the creditors would re-
cover their claims by exercising those remedies; and 

(d) any further criteria, consistent with those set out in paragraphs (a) to (c), that 
are prescribed. 

(3) Related creditors — A creditor who is related to the company may vote against, 
but not for, a compromise or arrangement relating to the company. 

2005, c. 47, s. 131; 2007, c. 36, s. 71 

22.1 Class — creditors having equity claims — Despite subsection 22(1), credi-
tors having equity claims are to be in the same class of creditors in relation to those 
claims unless the court orders otherwise and may not, as members of that class, vote at 
any meeting unless the court orders otherwise. 

2005, c. 47, s. 131; 2007, c. 36, s. 71 

N§149 — Classification of Creditors 
The CCAA contemplates that the plan will be approved by the various classes of secured or 
unsecured creditors affected by it. Section 22(1) specifies that a debtor company may divide 
its creditors into classes for the purpose of a meeting to be held to vote on a proposed plan of 
compromise or arrangement relating to the company and, if the debtor company does so, it is 
to apply to the court for approval of the division before the meeting is held. Under s. 22(2), 
the court is to consider the following factors: creditors may be included in the sane class if 
their interests or rights are sufficiently similar to give them a commonality of interest, taking 
into account (a) the nature of the debts, liabilities or obligations giving rise to their claims; 
(b) the nature and rank of any security in respect of their claims; (c) the remedies available to 
the creditors in the absence of the compromise or arrangement being sanctioned, and the 
extent to which the creditors would recover their claims by exercising those remedies; and 
(d) any further criteria, consistent with those set out in paragraphs (a) to (c), that are pre-
scribed. These criteria are essentially a codification of previous caselaw and thus the cases 
below continue to he relevant in terms of the courts' reasoning. 

The primary responsibility for making the classification is on the debtor company: Re 
,Hellenic Trust Ltd., [ 1975] 3 All E.R. 382, 119 Sol. Jo. 845, [ 1976[ 1 W.L.R. 123 (S.C.). 

Classification of creditors must be crafted with the underlying purpose of the CCAA in mind, 
namely facilitation of the reorganization of an insolvent company through the negotiation 
and approval of a plan of compromise or arrangement between the debtor company and its 
creditors, so that the debtor company can continue to carry on its business to the benefit of 
all concerned. In addition to commonality of interest concerns, the Ontario Court of Appeal 
held that a court dealing with a classification of creditors issue needs to be alert to concerns 
about the confiscation of legal rights and about avoiding what the parties have referred to as 
"a tyranny of the minority". The classification of creditors is determined by their legal rights 
in relation to the debtor company, as opposed to their rights as creditors in relation to each 
other: Re Stelco Inc. (2005), 2005 CarswellOnt 6818, 15 C.B.R. (5th) 307 (C.A.). 
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S. 22.1  
sr 	 Part  III — General 	 N§149  

r}, The reason for dividing creditors into different classes is that creditors have different inter 
*:. eats, and they should only be permitted to bind other creditors who have the same interest;  

however, the classification must not be so fine that it renders it impossible to get a plan  
approved. Class "must be confined to those persons whose rights are not so dissimilar as to  
make it impossible for them to consult together with a view to their common interests":  
Sovereign Life Assam. Co. v. Dodd, [ 18921 2 Q.B. 573, 41 W.R. 4, 36 Sol. Jo. 644, 4 R 17 
(C.A.); Savage v. Amoco Acquisition Co. (1988), 68 C.B.R. (N.S.) 154, 59 Alta. L.R. (2d) 
260, 40 B.L.R. 188, 87 A.R. 321 (C.A.); leave to apeal to S.C.C. refused (1988), 70 C.B.R. 
(N.S.) xxxii (note).  

In making the classification, the court is concerned with what the claimant holds, not with 
who holds the claim. However, the court ordered that the vote of the creditor should be
separately recorded and tabulated so that the court could, if the creditors voted to accept the 
plan,  consider the matter on the application to sanction the plan in deciding whether the plan 
was fair and reasonable: Re Canadian Airlines Corn. (2000), 19 C.B.R. (4th) 12, 2000 
CarswellAlta 623 (Alta. Q.B.); application for leave to appeal dismissed (2000), 2000 
(.'arswellAlta 503, 19 C.B.R. (4th) 33 (C.A. (In Chambers.1). 

In Re Oblats de Marie immaculée du Manitoba (2004), 2004 CarswellMan 104, 1 C.B.R. 
(5th) 279 (Man. Q.B.), the Federal Crown was a creditor in a CCAA plan proposal and also a 
co-defendant in a class action commenced by former residents of a First Nations residential 
school. The plan provided that the plaintiffs in the class action and the Federal Crown be 
grouped in the same class. The court found that there was no commonality of interest and 
that this attempt at classification was "a blatant effort to compromise" the Crown's claim as 
the single largest creditor, without allowing the Crown an appropriate say in the vote. 

A creditor that claimed a common lien over tapes prepared with respect to the production of 
a television series was not entitled to be classified with the senior secured creditor banks on 
the basis that the property on which the lien was asserted was not that valuable, and it was 
not unfair or unreasonable to exclude the creditor from the senior secured creditor category: 
Minds Eye Entertainment Ltd. v. Royal Bank (2003), 2003 CarswellSask 921, 1 C.B.R. (5th) 
85 (Sask. Q.B.). 

The classification of classes of secured creditors must take into account variations tailored to 
the situations of various creditors within a particular class. Equality of treatment, as opposed 
to equitable treatment, is not a necessary, nor even a desirable goal: Re Kecldv Motor Inns 
Ltd. (1992), 13 C.B.R. (3d) 245, 6 B.L.R. (2d) 116, 90 D.L.R. (4th) 175, 110 N.S.R. (2d) 
246, (sub nom. Keddv Motor Inns Ltd., Re (No. 4)) 299 A.P.R. 246 (C.A.). 

In Re Steinberg Inc. (1993), 23 C.B.R. (3d) 243, 1993 CarswellQue 39 (C.S. Qué.), the plan 
classified unsecured creditors into six sub-classes. One sub-class, those under $1,000, was to 
be paid in full; the court found nothing improper in this arrangement, finding that the sub-
classification was not unreasonable or inequitable. It also held that it was unnecessary to 
obtain a majority vote of each sub-class, but a majority vote of the entire class was sufficient. 

Where the term lenders, both Crown corporations, objected to the classification of the oper-
ating lender in a separate class, arguing that two classes of secured creditors would create 
rugmentation and was contrary to the "commonality of interest" principle, the court ob-
erved that if the debtor were liquidated, the operating lender would recover the full amount 

of its operating loan, while there would be a substantial shortfall in respect to the term lend-
ers, and there was also a very real difference in the nature of the assets on which they were 
yea tired: Re Federal Gypsum Co. (2007), 2007 CarswellNS 630, 40 C.B.R. (5th) 39 (N.S.  
S.C.) (December 14, 2007).  

Èi 
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The Ontario Superior Court held that it was appropriate that all creditors be placed in a 
single class as the plan was, in essence, an offer to all investors that must be accepted by or 
made binding on all investors. The plan treated all asset backed commercial paper (ABCP) 
holders equitably, and while the risks differed among traditional assets, ineligible assets, and 
synthetic assets, the calculation of the differing risks and corresponding interests had been 
taken into account consistently across all of the ABCP in the plan. Campbell J. was also 
satisfied that fragmentation of classes would have rendered it excessively difficult to have 
obtained approval of a CCAA plan, which was contrary to the purpose of the CCAA. He also 
took into account the commonality of interest approach in deciding that the proposed classi-
fication was, at this stage, appropriate: ATB Financial v. Metcalfe & Mansfield Alternative  

Investments II Corp. (2008), 2008 CarswellOnt 2652, 42 C.B.R. (5th) 90 (Ont. S.C.J. [Com-
mercial List]).  

Justice Romaine of the Alberta Court of Queen's Bench noted that classification is a key  

issue in CCAA proceedings as the debtor seeks to frame a class or classes in order to ensure  

that the plan receives the maximum level of support; creditors have an interest in classifica-
tions that would allow them enhanced bargaining power in the negotiation of the plan; and  

creditors aggrieved by the process may seek to ensure that classification will give them an  

effective veto. The starting point in determining classification is the statute; the primary pur-
pose of the CCAA is to facilitate the reorganization of the insolvent debtor. Romaine J. refer-
enced the principles set out in Re Canadian Airlines Corp. and amendments to the CCAA  

proclaimed in force September I8, 2009 that set out factors to consider in approving a classi-
fication for voting purposes. Creditors may be included in the same class if their interests or  

rights are sufficiently similar to give them a commonality of interest, taking into account: (a)  

the nature of the debts, liabilities or obligations giving rise to their claims; (b) the nature and  

rank of any security in respect of their claims; (c) the remedies available to the creditors in  

the absence of the compromise or arrangement being sanctioned, and the extent to which the  

creditors would recover their claims by exercising those remedies; and (d) any further crite-
ria, consistent with those set out in paragraphs (a) to (c), that are prescribed. Justice Romaine  

held that these factors did not change in any material way the factors that have been identi-
fied in case law, nor would they have had a material effect on consideration of the proposed  

classification in this case. Romaine J. concluded that there was no good reason to exclude  

the secured lenders and noteholders from the single classification of voters. There were no  

material distinctions between the claims of the two creditors and the claims of the remaining  

unsecured creditors that were not more properly the subject of the sanction hearing, apart  

from the deferred issue of whether the secured lenders were entitled to vote their entire guar-
antee claim: Re SemCanada Crude Co. (2009), 2009 CarswelIAIta 1269, 57 C.B.R. (5th) 205  
(Alta. Q.B.).  

The British Columbia Supreme Court sanctioned a plan of arrangement over the objections  

of a major unsecured creditor. The objecting unsecured creditor contended that the major  

secured creditor should not have been permitted to vote its deficiency claim and assigned  

claims in the general creditor class. Masuhara J. noted that the objecting creditor had not  

objected to the secured creditor voting its assigned votes earlier in the proceedings. The  

court had not been provided with any evidence to establish that the secured creditor some-
how controlled shares of the debtor and there was no evidence that the creditor's arrange-
ment with the debtor was anything but an arm's-length debt financing. It was an arm's-
length creditor, and although it had initiated the CCAA proceedings, the CRO and the moni-
tor, both court officers, had been appointed to oversee the debtor and provide the appropriate  

level of independence: HSBC Bank Canada v. Bear Mountain Master Partnership (2010),  
2010 CarswellBC 2962, 72 C.B.R. (5th) 276 (B.C.S.C. (In Chambers)).  

t4~ 
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D.L.R. (3d) 270, 1979 CarswellQue 165, 1979 CarswellQue 266, (sub nom. Quebec (Deputy Minister of Revenue) 
v. Bourgeault (Trustee of)) [1980] 1 S.C.R. 35 (S.C.C.) - referred to 

Reference re Companies' Creditors Arrangement Act (Canada) (1934), [1934] 4 D.L.R. 75, 1934 CarswellNat 1, 
16 C.B.R. 1, [1934] S.C.R. 659 (S.C.C.) - referred to 

Royal Bank v. Sparrow Electric Corp. (1997), 193 A.R. 321, 135 W.A.C. 321, [1997] 2 W.W.R. 457, 208 N.R. 
161, 12 P.P.S.A.C. (2d) 68, 1997 CarswellAlta 112, 1997 CarswellAlta 113, 46 Alta. L.R. (3d) 87, (sub nom. R. v. 
Royal Bank) 97 D.T.C. 5089, 143 D.L.R. (4th) 385, 44 C.B.R. (3d) 1, [1997] 1 S.C.R. 411 (S.C.C.) - considered 

Skeena Cellulose Inc., Re (2003), 2003 CarswellBC 1399, 2003 BCCA 344, 184 B.C.A.C. 54, 302 W.A.C. 54, 43 
C.B.R. (4th) 187, 13 B.C.L.R. (4th) 236 (B.C. C.A.) - referred to 

Skydome Corp., Re (1998), 16 C.B.R. (4th) 118, 1998 CarswellOnt 5922 (Ont. Gen. Div. [Commercial List]) - 
referred to 

Solid Resources Ltd., Re (2002), [2003] G.S.T.C. 21, 2002 CarswellAlta 1699, 40 C.B.R. (4th) 219 (Alta. Q.B.) - 
referred to 

Stelco Inc., Re (2005), 253 D.L.R. (4th) 109, 75 O.R. (3d) 5, 2 B.L.R. (4th) 238, 9 C.B.R. (5th) 135, 2005 
CarswellOnt 1188, 196 O.A.C. 142 (Ont. C.A.) - referred to 

United Used Auto & Truck Parts Ltd., Re (1999), 12 C.B.R. (4th) 144, 1999 CarswellBC 2673 (B.C. S.C. [In 
Chambers]) - referred to 

United Used Auto & Truck Parts Ltd., Re (2000), 2000 BCCA 146, 135 B.C.A.C. 96, 221 W.A.C. 96, 2000 
CarswelIBC 414, 73 B.C.L.R. (3d) 236, 16 C.B.R. (4th) 141, [2000] 5 W.W.R. 178 (B.C. C.A.) - referred to 

Cases considered by Fish Jr.: 

Ottawa Senators Hockey Club Corp., Re (2005), 2005 G.T.C. 1327 (Eng.), 6 C.B.R. (5th) 293, 2005 D.T.C. 5233 
(Eng.), 2005 CarswellOnt 8, [2005] G.S.T.C. 1, 193 O.A.C. 95, 73 O.R. (3d) 737 (Ont. C.A.) - not followed 

Cases considered by Abella J. (dissenting): 

Canada (Attorney General) v. Canada (Public Service Staff Relations Board) (1977), [1977] 2 F.C. 663, 14 N.R. 
257, 74 D.L.R. (3d) 307, 1977 CarswellNat 62, 1977 CarswellNat 62F (Fed. C.A.) - referred to 

Doré c. Verdun (Municipalité) (1997), (sub nom. Doré v. Verdun (City)) [1997] 2 S.C.R. 862, (sub nom. Doré v. 
Verdun (Ville)) 215 N.R. 81, (sub nom. Doré v. Verdun (City)) 150 D.L.R. (4th) 385, 1997 CarswellQue 159, 1997 
CarswellQue 850 (S.C.C.) - referred to 

Ottawa Senators Hockey Club Corp., Re (2005), 2005 G.T.C. 1327 (Eng.), 6 C.B.R. (5th) 293, 2005 D.T.C. 5233 
(Eng.), 2005 CarswellOnt 8, [2005] G.S.T.C. 1, 193 O.A.C. 95, 73 O.R. (3d) 737 (Ont. C.A.) - considered 

R. v. Tele-Mobile Co. (2008), 2008 CarswellOnt 1588, 2008 CarswellOnt 1589, 2008 SCC 12, (sub nom. Tele-
Mobile Co. v. Ontario) 372 N.R. 157, 55 C.R. (6th) 1, (sub nom. Ontario v. Tele-Mobile Co.) 229 C.C.C. (3d) 417, 
(sub nom. Tele-Mobile Co. v. Ontario) 235 O.A.C. 369, (sub nom. Tele-Mobile Co. v. Ontario) [2008] 1 S.C.R. 
305, (sub nom. R. v. Tele-Mobile Company (Telus Mobility)) 92 O.R. (3d) 478 (note), (sub nom. Ontario v. Tele-
Mobile Co.) 291 D.L.R. (4th) 193 (S.C.C.) - considered 
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Statutes considered by Deschamps J.: 

Bank Act, S.C. 1991, c. 46 
Generally — referred to 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 
Generally — referred to 

s. 67(2) — referred to 

s. 67(3) — referred to 

s. 81.1 [en. 1992, c. 27, s. 38(1)] — considered 

s. 81.2 [en. 1992, c. 27, s. 38(1)] — considered 

s. 86(1) — considered 

s. 86(3) — referred to 

Bankruptcy Act and to amend the Income Tax Act in consequence thereof Act to amend the, S.C. 1992, c. 27 
Generally — referred to 

s. 39 — referred to 

Bankruptcy and Insolvency Act, the Companies' Creditors Arrangement Act and the Income Tax Act, Act to amend the, 
S.C. 1997, c. 12 

s. 73 — referred to 

s. 125 — referred to 

s. 126 — referred to 

Canada Pension Plan, R.S.C. 1985, c. C-8 
Generally — referred to 

s. 23(3) — referred to 

s. 23(4) — referred to 

Cités et villes, Loi sur les, L.R.Q., c. C-19 
en général — referred to 

Code civil du Québec, L.Q. 1991, c. 64 
en général — referred to 

art. 2930 — referred to 

Companies' Creditors Arrangement Act, Act to Amend, S.C. 1952-53, c. 3 
Generally — referred to 

Companies' Creditors Arrangement Act, 1933, S.C. 1932-33, c. 36 
Generally — referred to 
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
Generally - referred to 

s. 11 - considered 

s. 11(1) - considered 

s. 11(3) - referred to 

s. 11(4) - referred to 

s. 11(6) - referred to 

s. 11.02 [en. 2005, c. 47, s. 128] - referred to 

s. 11.09 [en. 2005, c. 47, s. 128] - considered 

s. 11.4 [en. 1997, c. 12, s. 124] - referred to 

s. 18.3 [en. 1997, c. 12, s. 125] - considered 

s. 18.3(1) [en. 1997, c. 12, s. 125] - considered 

s. 18.3(2) [en. 1997, c. 12, s. 125] - considered 

s. 18.4 [en. 1997, c. 12, s. 125] - referred to 

s. 18.4(1) [en. 1997, c. 12, s. 125] - considered 

s. 18.4(3) [en. 1997, c. 12, s. 125] - considered 

s. 20 - considered 

s. 21 - considered 

s. 37 - considered 

s. 37(1) - referred to 

Employment Insurance Act, S.C. 1996, c. 23 
Generally - referred to 

s. 86(2) - referred to 

s. 86(2.1) [en. 1998, c. 19, s. 266(1)] - referred to 

Excise Tax Act, R.S.C. 1985, c. E-15 
Generally - referred to 

s. 222(1) [en. 1990, c. 45, s. 12(1)] - referred to 

s. 222(3) [en. 1990, c. 45, s. 12(1)] - considered 

Fairness for the Self-Employed Act, S.C. 2009, c. 33 
Generally - referred to 

WestlawNext:. CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 



Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswelIBC 3419 

2010 SCC 60, 2010 CarswelIBC 3419, 2010 CarswelIBC 3420, [2010] 3 S.C.R. 379... 

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) 
s. 227(4) — referred to 

s. 227(4.1) [en. 1998, c. 19, s. 226(1)] — referred to 

Interpretation Act, R.S.C. 1985, c. I-21 
s. 44(f) — considered 

Personal Property Security Act, S.A. 1988, c. P-4.05 
Generally — referred to 

Sales Tax and Excise Tax Amendments Act, 1999, S.C. 2000, c. 30 
Generally — referred to 

Wage Earner Protection Program Act, S.C. 2005, c. 47, s. 1 
Generally — referred to 

s. 69 — referred to 

s. 128 — referred to 

s. 131 — referred to 

Statutes considered Fish J.: 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 
Generally — referred to 

s. 67(2) — considered 

s. 67(3) — considered 

Canada Pension Plan, R.S.C. 1985, c. C-8 
Generally — referred to 

s. 23 — considered 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
Generally — referred to 

s. 11 — considered 

s. 18.3(1) [en. 1997, c. 12, s. 125] — considered 

s. 18.3(2) [en. 1997, c. 12, s. 125] — considered 

s. 37(1) — considered 

Employment Insurance Act, S.C. 1996, c. 23 
Generally — referred to 

s. 86(2) — referred to 
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s. 86(2.1) [en. 1998, c. 19, s. 266(1)] - referred to 

Excise Tax Act, R.S.C. 1985, c. E-15 
Generally - referred to 

s. 222 [en. 1990, c. 45, s. 12(1)] - considered 

s. 222(1) [en. 1990, c. 45, s. 12(1)] - considered 

s. 222(3) [en. 1990, c. 45, s. 12(1)] - considered 

s. 222(3)(a) [en. 1990, c. 45, s. 12(1)] - considered 

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) 
Generally - referred to 

s. 227(4) - considered 

s. 227(4.1) [en. 1998, c. 19, s. 226(1)] - considered 

s. 227(4.1)(a) [en. 1998, c. 19, s. 226(1)] - considered 

Statutes considered Abella J. (dissenting): 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 
Generally - referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
Generally - referred to 

s. 11 - considered 

s. 11(1) - considered 

s. 11(3) - considered 

s. 18.3(1) [en. 1997, c. 12, s. 125] - considered 

s. 37(1) - considered 

Excise Tax Act, R.S.C. 1985, c. E-15 
Generally - referred to 

s. 222 [en. 1990, c. 45, s. 12(1)] - considered 

s. 222(3) [en. 1990, c. 45, s. 12(1)] - considered 

Interpretation Act, R.S.C. 1985, c. I-21 
s. 2(1)"enactment" - considered 

s. 44(f) - considered 

Winding-up and Restructuring Act, R.S.C. 1985, c. W-11 
Generally - referred to 
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APPEAL by creditor from judgment reported at 2009 CarswellBC 1195, 2009 BCCA 205, [2009] G.S.T.C. 79, 98 B.C.L.R. 
(4th) 242, [2009] 12 W.W.R. 684, 270 B.C.A.C. 167, 454 W.A.C. 167, 2009 G.T.C. 2020 (Eng.) (B.C. C.A.), allowing 
Crown's appeal from dismissal of application for immediate payment of tax debt. 

Deschamps J.: 

1 	For the first time this Court is called upon to directly interpret the provisions of the Companies' Creditors Arrangement 
Act, R.S.C. 1985, c. C-36 ("CCAA"). In that respect, two questions are raised. The first requires reconciliation of provisions 
of the CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA"), which lower courts have held to be in conflict with one 
another. The second concerns the scope of a court's discretion when supervising reorganization. The relev ant statutory 
provisions are reproduced in the Appendix. On the first question, having considered the evolution of Crown priorities in the 
context of insolvency and the wording of the various statutes creating Crown priorities, I conclude that it is the CCAA and not 
the ETA that provides the rule. On the second question, I conclude that the broad discretionary jurisdiction conferred on the 
supervising judge must be interpreted having regard to the remedial nature of the CCAA and insolvency legislation generally. 
Consequently, the court  had the discretion to partially li ft  a stay of proceedings to allow the debtor to make an  assignment 
under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"). I would allow the appeal. 

1. Facts and Decisions of the Courts Below 

2 Ted LeRoy Trucking Ltd. ("LeRoy Trucking") commenced proceedings under the CCAA in the Supreme Court  of 
British Columbia on December 13, 2007, obtaining a stay of proceedings with a view to reorganizing its financial affairs. 
LeRoy Trucking sold ce rtain redundant assets as authorized by the order. 

3 	Amongst the debts owed by LeRoy Trucking was an amount for Goods and Services Tax ("GST") collected but 
unremitted to the Crown. The ETA creates a deemed trust in favour of the Crown for amounts collected in respect of GST. 
The deemed trust extends to any property or proceeds held by the person collecting GST and any property of that person held 
by a secured creditor, requiring that property to be paid to the Crown in priority to all security interests. The ETA provides 
that the deemed trust operates despite any other enactment of Canada except the BIA. However, the CCAA also provides that 
subject to certain exceptions, none of which mentions GST, deemed trusts in favour of the Crown do not operate under the 
CCAA. Accordingly, under the CCAA the Crown ranks as an unsecured creditor in respect of GST. Nonetheless, at the time 
LeRoy Trucking commenced CCAA proceedings the leading line of jurisprudence held that the ETA took precedence over the 
CCAA such that the Crown enjoyed priority for GST claims under the CCAA, even though it would have lost that same 
priority under the BIA. The CCAA underwent substantial amendments in 2005 in which some of the provisions at issue in this 
appeal were renumbered and reformulated (S.C. 2005, c. 47). However, these amendments only came into force on 
September 18, 2009. I will refer to the amended provisions only where relev ant. 

4 On April 29, 2008, Brenner C.J.S.C., in the context of the CCAA proceedings, approved a payment not exceeding $5 
million, the proceeds of redundant asset sales, to Century Services, the debtor's major secured creditor. LeRoy Trucking 
proposed to hold back an  amount equal to the GST monies collected but unremitted to the Crown and place it in the 
Monitor's trust account until the outcome of the reorganization was known. In order to maintain the status quo while the 
success of the reorganization was uncertain, Brenner C.J.S.C. agreed to the proposal and ordered that an  amount of 
$305,202.30 be held by the Monitor in its trust account. 
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5 On September 3, 2008, having concluded that reorganization was not possible, LeRoy Trucking sought leave to make an 
assignment in bankruptcy under the BIA. The Crown sought an order that the GST monies held by the Monitor be paid to the 
Receiver General of Canada. Brenner C.J.S.C. dismissed the latter application. Reasoning that the purpose of segregating the 
funds with the Monitor was "to facilitate an ultimate payment of the GST monies which were owed pre-filing, but only if a 
viable plan emerged", the failure of such a reorganization, followed by an assignment in bankruptcy, meant the Crown would 
lose priority under the  NA (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers])). 

6 The Crown's appeal was allowed by the B ritish Columbia Court  of Appeal (2009 BCCA 205, [2009] G.S.T.C. 79, 270 
B.C.A.C. 167 (B.C. C.A.)). Tysoe J.A. for a unanimous cou rt  found two independent bases for allowing the Crown's appeal. 

7 	First, the court's authority under s. 11 of the CCAA was held not to extend to staying the Crown's application for 
immediate payment of the GST funds subject to the deemed trust after it was clear that reorganization effo rts had failed and 
that bankruptcy was inevitable. As restructuring was no longer a possibility, staying the Crown's claim to the GST funds no 
longer served a purpose under the CCAA and the court  was bound under the priority scheme provided by the ETA to allow 
payment to the Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senators Hockey Club Corp. (Re), [2005] 
G.S.T.C. 1, 73 O.R. (3d) 737 (Ont. C.A.), which found that the ETA deemed trust for GST established Crown priority over 
secured creditors under the CCAA. 

8 	Second, Tysoe J.A. concluded that by ordering the GST funds segregated in the Monitor's trust account on April 29, 
2008, the judge had created an express trust in favour of the Crown from which the monies in question could not be diverted 
for any other purposes. The Cou rt  of Appeal therefore ordered that the money held by the Monitor in trust be paid to the 
Receiver General. 

2. Issues 

9 	This appeal raises three broad issues which are addressed in turn: 

(1) Did s. 222(3) of the ETA displace s. 18.3(1) of the CCAA and give priority to the Crown's ETA deemed trust during 
CCAA proceedings as held in Ottawa Senators? 

(2) Did the court  exceed its CCAA authority by lifting the stay to allow the debtor to make an assignment in bankruptcy? 

(3) Did the court's order of April 29, 2008 requiring segregation of the Crown's GST claim in the Monitor's trust 
account create an express trust in favour of the Crown in respect of those funds? 

3. Analysis 

10 The first issue concerns Crown priorities in the context of insolvency. As will be seen, the ETA provides for a deemed 
trust in favour of the Crown in respect of GST owed by a debtor "[d]espite ... any other enactment of Canada (except the 
Bankruptcy and Insolvency Act)" (s. 222(3)), while the CCAA stated at the relevant time that "notwithstanding any provision 
in federal or provincial legislation that has the effect of deeming property to be held in trust for Her Majesty, property of a 
debtor company shall not be [so] regarded" (s. 18.3(1)). It is difficult to imagine two statutory provisions more apparently in 
conflict. However, as is often the case, the apparent conflict can be resolved through interpretation. 
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11 	In order to properly interpret the provisions, it is necessary to examine the history of the CCAA, its function amidst the  
body of insolvency legislation enacted by Parliament, and the principles that have been recognised in the ju risprudence. It  
will be seen that Crown priorities in the insolvency context have been significantly pared down. The resolution of the second  

issue is also rooted in the context of the CCAA, but its purpose and the manner in which it has been interpreted in the case  

law are also key. After examining the first two issues in this case, I will address Tysoe J.A.'s conclusion that an express trust  

in favour of the Crown was created by the court's order of April 29, 2008.  

3.1 Purpose and Scope of Insolvency Law  

12 	Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see generally, R. J. Wood,  

Bankruptcy and Insolvency Law (2009), at p. 16). Ce rtain legal proceedings become available upon insolvency, which  

typically allow a debtor to obtain a cou rt  order staying its creditors' enforcement actions and attempt to obtain a binding  

compromise with creditors to adjust the payment conditions to something more realistic. Alternatively, the debtor's assets  

may be liquidated and debts paid from the proceeds according to statutory priority rules. The former is usually referred to as  

reorganization or restructuring while the la tter is termed liquidation.  

13 	Canadian commercial insolvency law is not codified in one exhaustive statute. Instead, Parliament has enacted multiple  

insolvency statutes, the main one being the BL4. The BIA offers a self-contained legal regime providing for both  

reorganisation and liquidation. Although bankruptcy legislation has a long history, the BIA itself is a fairly recent statute — it  
was enacted in 1992. It is characterized by a rules-based approach to proceedings. The BL4 is available to insolvent debtors  
owing $1000 or more, regardless of whether they are natural or legal persons. It contains mechanisms for debtors to make  

proposals to their creditors for the adjustment of debts. If a proposal fails, the BIA contains a bridge to bankruptcy whereby  

the debtor's assets are liquidated and the proceeds paid to creditors in accordance with the statutory scheme of distribution.  

14 Access to the CCAA is more restrictive. A debtor must be a company with liabilities in excess of $5 million. Unlike the  

BIA, the CCAA contains no provisions for liquidation of a debtor's assets if reorganization fails. There are three ways of  

exiting CCAA proceedings. The best outcome is achieved when the stay of proceedings provides the debtor with some  

breathing space during which solvency is restored and the CCAA process terminates without reorganization being needed.  
The second most desirable outcome occurs when the debtor's compromise or arrangement is accepted by its creditors and the  

reorganized company emerges from the CCAA proceedings as a going concern. Lastly, if the compromise or arrangement  

fails, either the company or its creditors usually seek to have the debtor's assets liquidated under the applicable provisions of  

the BIA or to place the debtor into receivership. As discussed in greater detail below, the key difference between the  

reorganization regimes under the BIA and the CCAA is that the latter offers a more flexible mechanism with greater judicial  

discretion, making it more responsive to complex reorganizations.  

15 	As I will discuss at greater length below, the purpose of the CCAA — Canada's first reorganization statute — is to  

permit the debtor to continue to carry on business and, where possible, avoid the social and economic costs of liquidating its  

assets. Proposals to creditors under the BIA serve the same remedial purpose, though this is achieved through a rules-based  

mechanism that offers less flexibility. Where reorganization is impossible, the BIA may be employed to provide an orderly  
mechanism for the distribution of a debtor's assets to satisfy creditor claims according to predetermined priority rules.  

16 	Prior to the enactment of the CCAA in 1933 (S.C. 1932-33, c. 36), practice under existing commercial insolvency  

legislation tended heavily towards the liquidation of a debtor company (J. Sarra, Creditor Rights and the Public Interest:  
Restructuring Insolvent Corporations (2003), at p. 12). The battering visited upon Canadian businesses by the Great  

Depression and the absence of an effective mechanism for reaching a compromise between debtors and creditors to avoid  
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liquidation required a legislative response. The CCAA was innovative as it allowed the insolvent debtor to attempt 
reorganization under judicial supervision outside the existing insolvency legislation which, once engaged, almost invariably 
resulted in liquidation (Reference re Companies' Creditors Arrangement Act (Canada), [1934] S.C.R. 659 (S.C.C.), at pp. 
660-61; Sarra, Creditor Rights, at pp. 12-13). 

17 Parliament understood when adopting the CCAA that liquidation of an  insolvent company was harmful for most of 
those it affected — notably creditors and employees — and that a workout which allowed the company to survive was 
optimal (Sarra, Creditor Rights, at pp. 13-15). 

18 	Early commentary and jurisprudence also endorsed the CCAA's remedial objectives. It recognized that companies 
retain more value as going concerns while underscoring that intangible losses, such as the evaporation of the companies' 
goodwill, result from liquidation (S. E. Edwards, "Reorganizations Under the Companies' Creditors Arrangement Act" 
(1947), 25 Can. Bar Rev. 587, at p. 592). Reorganization serves the public interest by facilitating the survival of companies 
supplying goods or services crucial to the health of the economy or saving large numbers of jobs (ibid., at p. 593). Insolvency 
could be so widely felt as to impact stakeholders other than creditors and employees. Vari ants of these views resonate today, 
with reorganization justified in terms of rehabilitating companies that are key elements in a complex web of interdependent 
economic relationships in order to avoid the negative consequences of liquidation. 

19 The CCAA fell into disuse during the next several decades, likely because amendments to the Act in 1953 restricted its 
use to companies issuing bonds (S.C. 1952-53, c. 3). During the economic downturn of the early 1980s, insolvency lawyers 
and courts adapting to the resulting wave of insolvencies resurrected the statute and deployed it in response to new economic 
challenges. Participants in insolvency proceedings grew to recognize and appreciate the statute's distinguishing feature: a 
grant of broad and flexible authority to the supervising cou rt  to make the orders necessary to facilitate the reorganization of 
the debtor and achieve the CCAA's objectives. The manner in which courts have used CCAA jurisdiction in increasingly 
creative and flexible ways is explored in greater detail below. 

20 	Efforts to evolve insolvency law were not restricted to the cou rts during this period. In 1970, a government- 
commissioned panel produced an  extensive study recommending sweeping reform but Parliament failed to act (see 
Bankruptcy and Insolvency: Report of the Study Committee on Bankruptcy and Insolvency Legislation (1970)). Another p anel 
of experts produced more limited recommendations in 1986 which eventually resulted in enactment of the Bankruptcy and 
Insolvency Act of 1992 (S.C. 1992, c. 27) (see Proposed Bankruptcy Act Amendments: Report of the Advisory Committee on 
Bankruptcy and Insolvency (1986)). Broader provisions for reorganizing insolvent debtors were then included in Canada's 
bankruptcy statute. Although the 1970 and 1986 reports made no specific recommendations with respect to the CCAA, the 
House of Commons committee studying the BIA's predecessor bill, C-22, seemed to accept expe rt  testimony that the BLA's 
new reorganization scheme would shortly supplant the CCAA, which could then be repealed, with commercial insolvency and 
bankruptcy being governed by a single statute (Minutes of Proceedings and Evidence of the Standing Committee on 
Consumer and Corporate Affairs and Government Operations, Issue No. 15, October 3, 1991, at pp. 15:15-15:16). 

21 	In retrospect, this conclusion by the House of Commons committee was out of step with reality. It overlooked the 
renewed vitality the CCAA enjoyed in contemporary practice and the advantage that a flexible judicially supervised 
reorganization process presented in the face of increasingly complex reorganizations, when compared to the stricter rules-
based scheme contained in the BL4. The "flexibility of the CCAA [was seen as] a great benefit, allowing for creative and 
effective decisions" (Industry C anada, Marketplace Framework Policy Br anch, Report on the Operation and Administration 
of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act (2002), at p. 41). Over the past three 
decades, resurrection of the CCAA has thus been the mainspring of a process through which, one author concludes, "the legal 
setting for Canadian insolvency restructuring has evolved from a rather blunt instrument to one of the most sophisticated 
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systems in the developed world" (R. B. Jones, "The Evolution of Canadian Restructuring: Challenges for the Rule of Law", 
in J. P. Sarra, ed., Annual Review of Insolvency Law 2005 (2006), 481, at p. 481). 

22 While insolvency proceedings may be governed by different statutory schemes, they share some commonalities. The 
most prominent of these is the single proceeding model. The nature and purpose of the single proceeding model are described 
by Professor Wood in Bankruptcy and Insolvency Law: 

They all provide a collective proceeding that supersedes the usual civil process available to creditors to enforce their 
claims. The creditors' remedies are collectivized in order to prevent the free-for-all that would otherwise prevail if 
creditors were permitted to exercise their remedies. In the absence of a collective process, each creditor is armed with 
the knowledge that if they do not strike hard and swift to seize the debtor's assets, they will be beat out by other 
creditors. [pp. 2-3] 

The single proceeding model avoids the inefficiency and chaos that would a ttend insolvency if each creditor initiated 
proceedings to recover its debt. Grouping all possible actions against the debtor into a single proceeding controlled in a single 
forum facilitates negotiation with creditors because it places them all on an equal footing, rather than exposing them to the 
risk that a more aggressive creditor will realize its claims against the debtor's limited assets while the other creditors attempt 
a compromise. With a view to achieving that purpose, both the CCAA and the BL4 allow a court  to order all actions against a 
debtor to be stayed while a compromise is sought. 

23 Another point of convergence of the CCAA and the BLI relates to priorities. Because the CCAA is silent about what 
happens if reorganization fails, the BIA scheme of liquidation and distribution necessarily supplies the backdrop for what will 
happen if a CCAA reorganisation is ultimately unsuccessful. In addition, one of the impo rtant features of legislative reform of 
both statutes since the enactment of the BL4 in 1992 has been a cutback in Crown priorities (S.C. 1992, c. 27, s. 39; S.C. 
1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009, c. 33, ss. 25 and 29; see also 
Alternative granite & marbre inc., Re, 2009 SCC 49, [2009] 3 S.C.R. 286, [2009] G.S.T.C. 154 (S.C.C.); Quebec (Deputy 
Minister of Revenue) c. Rainville (1979), [1980] 1 S.C.R. 35 (S.C.C.); Proposed Bankruptcy Act Amendments: Report of the 
Advisory Committee on Bankruptcy and Insolvency (1986)). 

24 	With parallel CCAA and BIA restructuring schemes now an accepted feature of the insolvency law landscape, the 
contemporary thrust of legislative reform has been towards harmonizing aspects of insolvency law common to the two 
statutory schemes to the extent possible and encouraging reorganization over liquidation (see An Act to establish the Wage 
Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement 
Act and to make consequential amendments to other Acts, S.C. 2005, c. 47; Gauntlet Energy Corp., Re, 2003 ABQB 894, 
[2003] G.S.T.C. 193, 30 Alta. L.R. (4th) 192 (Alta. Q.B.), at para. 19). 

25 Mindful of the historical background of the CCAA and BL4, I now turn to the first question at issue. 

3.2 GST Deemed Trust Under the CCAA 

26 The Court  of Appeal proceeded on the basis that the ETA precluded the court  from staying the Crown's enforcement of 
the GST deemed trust when partially lifting the stay to allow the debtor to enter bankruptcy. In so doing, it adopted the 
reasoning in a line of cases culminating in Ottawa Senators, which held that an ETA deemed trust remains enforceable during 
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CCAA reorganization despite language in the CCAA that suggests otherwise. 

27 The Crown relies heavily on the decision of the Ontario Cou rt  of Appeal in Ottawa Senators and argues that the later in 
time provision of the ETA creating the GST deemed trust trumps the provision of the CCAA purporting to nullify most 
statutory deemed trusts. The Cou rt  of Appeal in this case accepted this reasoning but not all provincial cou rts follow it (see, 
e.g., Komunik Corp., Re, 2009 QCCS 6332 (Que. S.C.), leave to appeal granted, 2010 QCCA 183 (Que. C.A.)). Century 
Services relied, in its written submissions to this Cou rt, on the argument that the cou rt  had authority under the CCAA to 
continue the stay against the Crown's claim for unremitted GST. In oral argument, the question of whether Ottawa Senators 
was correctly decided nonetheless arose. After the hearing, the pa rties were asked to make further written submissions on this 
point. As appears evident from the reasons of my colleague Abella J., this issue has become prominent before this Cou rt. In 
those circumstances, this Court needs to determine the correctness of the reasoning in Ottawa Senators. 

28 	The policy backdrop to this question involves the Crown's priority as a creditor in insolvency situations which, as I 
mentioned above, has evolved considerably. Prior to the 1990s, Crown claims largely enjoyed priority in insolvency. This 
was widely seen as unsatisfactory as shown by both the 1970 and 1986 insolvency reform proposals, which recommended 
that Crown claims receive no preferential treatment. A closely related matter was whether the CCAA was binding at all upon 
the Crown. Amendments to the CCAA in 1997 confirmed that it did indeed bind the Crown (see CCAA, s. 21, as am. by S.C. 
1997, c. 12, s. 126). 

29 	Claims of priority by the state in insolvency situations receive different treatment across jurisdictions worldwide. For 
example, in Germany and Australia, the state is given no priority at all, while the state enjoys wide priority in the United 
States and France (see B. K. Morgan, "Should the Sovereign be Paid First? A Comparative International Analysis of the 
Priority for Tax Claims in Bankruptcy" (2000), 74 Am. Bank. L.J. 461, at p. 500). Canada adopted a middle course through 
legislative reform of Crown priority initiated in 1992. The Crown retained priority for source deductions of income tax, 
Employment Insurance ("EI") and Canada Pension Plan ("CPP") premiums, but ranks as an ordinary unsecured creditor for 
most other claims. 

30 Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit their enforcement The two 
most common are statutory deemed trusts and powers to garnish funds third pa rties owe the debtor (see F. L. Lamer, Priority 
of Crown Claims in Insolvency (loose-leaf), at § 2). 

31 	With respect to GST collected, Parliament has enacted a deemed trust. The ETA states that every person who collects 
an amount on account of GST is deemed to hold that amount in trust for the Crown (s. 222(1)). The deemed trust extends to 
other property of the person collecting the tax equal in value to the amount deemed to be in trust if that amount has not been 
remitted in accordance with the ETA. The deemed trust also extends to property held by a secured creditor that, but for the 
security interest, would be property of the person collecting the tax (s. 222(3)). 

32 Parliament has created similar deemed trusts using almost identical language in respect of source deductions of income 
tax, EI premiums and CPP premiums (see s. 227(4) of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA"), ss. 86(2) 
and (2.1) of the Employment Insurance Act, S.C. 1996, c. 23, and ss. 23(3) and (4) of the Canada Pension Plan, R.S.C. 1985, 
c. C-8). I will refer to income tax, EI and CPP deductions as "source deductions". 
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33 	In Royal Bank v. Sparrow Electric Corp., [1997] 1 S.C.R. 411 (S.C.C.), this Court  addressed a priority dispute between 
a deemed trust for source deductions under the ITA and security interests taken under both the Bank Act, S.C. 1991, c. 46, and 
the Alberta Personal Property Security Act, S.A. 1988, c. P-4.05 ("PPSA"). As then worded, an ITA deemed trust over the 
debtor's property equivalent to the amount owing in respect of income tax became effective at the time of liquidation, 
receivership, or assignment in bankruptcy. Sparrow Electric held that the ITA deemed trust could not prevail over the security 
interests because, being fixed charges, the la tter attached as soon as the debtor acquired rights in the property such that the 
ITA deemed trust had no property on which to attach when it subsequently arose. Later, in First Vancouver Finance v. 
Minister of National Revenue, 2002 SCC 49, [2002] G.S.T.C. 23, [2002] 2 S.C.R. 720 (S.C.C.), this Court  observed that 
Parliament had legislated to strengthen the statutory deemed trust in the ITA by deeming it to operate from the moment the 
deductions were not paid to the Crown as required by the ITA, and by granting the Crown priority over all security interests 
(paras. 27-29) (the "Sparrow Electric amendment"). 

34 The amended text of s. 227(4.1) of the ITA and concordant source deductions deemed trusts in the Canada Pension 

Plan and the Employment Insurance Act state that the deemed trust operates notwithstanding any other enactment of Canada, 
except ss. 81.1 and 81.2 of the BIA. The ETA deemed trust at issue in this case is similarly worded, but it excepts the BIA in 
its entirety. The provision reads as follows: 

222. (3) Despite any other provision of this Act (except subsection (4)), any other enactment of Canada (except the 
Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an amount deemed by 
subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General or withdrawn in the 
manner and at the time provided under this Pa rt, property of the person and property held by any secured creditor of the 
person that, but for a security interest, would be property of the person, equal in value to the amount so deemed to be 
held in trust, is deemed .... 

35 The Crown submits that the Sparrow Electric amendment, added by Parliament to the ETA in 2000, was intended to 
preserve the Crown's priority over collected GST under the CCAA while subordinating the Crown to the status of an 
unsecured creditor in respect of GST only under the BIA. This is because the ETA provides that the GST deemed trust is 
effective "despite" any other enactment except the BIA. 

36 The language used in the ETA for the GST deemed trust creates an apparent conflict with the CCAA, which provides 
that subject to ce rtain exceptions, property deemed by statute to be held in trust for the Crown shall not be so regarded. 

37 	Through a 1997 amendment to the CCAA (S.C. 1997, c. 12, s. 125), Parliament appears to have, subject to specific 
exceptions, nullified deemed trusts in favour of the Crown once reorganization proceedings are commenced under the Act. 
The relevant provision reads: 

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of 
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust 
for Her Majesty unless it would be so regarded in the absence of that statutory provision. 

This nullification of deemed trusts was continued in further amendments to the CCAA (S.C. 2005, c. 47), where s. 18.3(1) 
was renumbered and reformulated as s. 37(1): 

37. (1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of deeming 
property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in trust for 
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Her Majesty unless it would be so regarded in the absence of that statutory provision. 

38 	An analogous provision exists in the BL4, which, subject to the same specific exceptions, nullifies statutory deemed 
trusts and makes property of the bankrupt that would otherwise be subject to a deemed trust pa rt  of the debtor's estate and 
available to creditors (S.C. 1992, c. 27, s. 39; S.C. 1997, c. 12, s. 73; BL4, s. 67(2)). It is noteworthy that in both the CCAA 
and the BL4, the exceptions concern source deductions (CCAA, s. 18.3(2); BIA, s. 67(3)). The relevant provision of the CCAA 
reads: 

18.3 (2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1) 
of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the 
Employment Insurance Act.... 

Thus, the Crown's deemed trust and corresponding priority in source deductions remain effective both in reorganization and 
in bankruptcy. 

39 Meanwhile, in both s. 18.4(1) of the CCAA and s. 86(1) of the BL4, other Crown claims are treated as unsecured. These 
provisions, establishing the Crown's status as an unsecured creditor, explicitly exempt statutory deemed trusts in source 
deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The CCAA provision reads as follows: 

18.4 (3) Subsection (1) [Crown ranking as unsecured creditor] does not affect the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a con tribution .... 

Therefore, not only does the CCAA provide that Crown claims do not enjoy priority over the claims of other creditors (s. 
18.3(1)), but the exceptions to this rule (i.e., that Crown priority is maintained for source deductions) are repeatedly stated in 
the statute. 

40 	The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in 1997, which provides that 
subject to certain explicit exceptions, statutory deemed trusts are ineffective under the CCAA, is overridden by the one in the 
ETA enacted in 2000 stating that GST deemed trusts operate despite any enactment of Canada except the BL4. With respect 
for my colleague Fish J., I do not think the apparent conflict can be resolved by denying it and creating a rule requiring both a 
statutory provision enacting the deemed trust, and a second statutory provision confirming it. Such a rule is unknown to the 
law. Courts must recognize conflicts, apparent or real, and resolve them when possible. 

41 	A line of jurisprudence across C anada has resolved the apparent conflict in favour of the ETA, thereby maintaining 
GST deemed trusts under the CCAA. Ottawa Senators, the leading case, decided the matter by invoking the doc trine of 
implied repeal to hold that the later in time provision of the ETA should take precedence over the CCAA (see also Solid 
Resources Ltd., Re (2002), 40 C.B.R. (4th) 219, [2003] G.S.T.C. 21 (Alta. Q.B.); Gauntlet 

42 	The Ontario Court  of Appeal in Ottawa Senators rested its conclusion on two considerations. First, it was persuaded 
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that by explicitly mentioning the BIA in ETA s. 222(3), but not the CCAA, Parliament made a deliberate choice. In the words 
of MacPherson J.A.: 

The BIA and the CCAA are closely related federal statutes. I cannot conceive that Parliament would specifically identify 
the BIA as an exception, but accidentally fail to consider the CCAA as a possible second exception. In my view, the 
omission of the CCAA from s. 222(3) of the ETA was almost certainly a considered omission. [para. 43] 

43 Second, the Ontario Cou rt  of Appeal compared the conflict between the ETA and the CCAA to that before this Cou rt  in 
Doré c. Verdun (Municipalité), [1997] 2 S.C.R. 862 (S.C.C.), and found them to be "identical" (para. 46). It therefore 
considered Doré binding (para. 49). In Doré, a limitations provision in the more general and recently enacted Civil Code of 
Québec, S.Q. 1991, c. 64 ("C.C.Q."), was held to have repealed a more specific provision of the earlier Quebec Cities and 
Towns Act, R.S.Q., c. C-19, with which it conflicted. By analogy, the Ontario Cou rt  of Appeal held that the later in time and 
more general provision, s. 222(3) of the ETA, impliedly repealed the more specific and earlier in time provision, s. 18.3(1) of 
the CCAA (paras. 47-49). 

44 	Viewing this issue in its entire context, several considerations lead me to conclude that neither the reasoning nor the 
result in Ottawa Senators can stand. While a conflict may exist at the level of the statutes' wording, a purposive and 
contextual analysis to determine Parliament's true intent yields the conclusion that Parliament could not have intended to 
restore the Crown's deemed trust priority in GST claims under the CCAA when it amended the ETA in 2000 with the 
Sparrow Electric amendment. 

45 I begin by recalling that Parliament has shown its willingness to move away from asserting priority for Crown claims 
in insolvency law. Section 18.3(1) of the CCAA (subject to the s. 18.3(2) exceptions) provides that the Crown's deemed trusts 
have no effect under the CCAA. Where Parliament has sought to protect ce rtain Crown claims through statutory deemed 
trusts and intended that these deemed trusts continue in insolvency, it has legislated so explicitly and elaborately. For 
example, s. 18.3(2) of the CCAA and s. 67(3) of the BIA expressly provide that deemed trusts for source deductions remain 
effective in insolvency. Parliament has, therefore, clearly carved out exceptions from the general rule that deemed trusts are 
ineffective in insolvency. The CCAA and BIA are in harmony, preserving deemed trusts and asserting Crown priority only in 
respect of source deductions. Meanwhile, there is no express statutory basis for concluding that GST claims enjoy a preferred 
treatment under the CCAA or the BIA. Unlike source deductions, which are clearly and expressly dealt with under both these 
insolvency statutes, no such clear and express language exists in those Acts carving out an exception for GST claims. 

46 The internal logic of the CCAA also militates against upholding the ETA deemed trust for GST. The CCAA imposes 
limits on a suspension by the court  of the Crown's rights in respect of source deductions but does not mention the ETA (s. 
11.4). Since source deductions deemed trusts are granted explicit protection under the CCAA, it would be inconsistent to 
afford a better protection to the ETA deemed trust absent explicit language in the CCAA. Thus, the logic of the CCAA appears 
to subject the ETA deemed trust to the waiver by Parliament of its priority (s. 18.4). 

47 Moreover, a strange asymmetry would a rise if the interpretation giving the ETA priority over the CCAA urged by the 
Crown is adopted here: the Crown would retain priority over GST claims during CCAA proceedings but not in bankruptcy. 
As courts have reflected, this can only encourage statute shopping by secured creditors in cases such as this one where the 
debtor's assets cannot satisfy both the secured creditors' and the Crown's claims (Gauntlet, at para. 21). If creditors' claims 
were better protected by liquidation under the BIA, creditors' incentives would lie overwhelmingly with avoiding proceedings 
under the CCAA and not risking a failed reorganization. Giving a key player in any insolvency such skewed incentives 
against reorganizing under the CCAA can only undermine that statute's remedial objectives and risk inviting the very social 
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ills that it was enacted to ave rt . 

48 	Arguably, the effect of Ottawa Senators is mitigated if restructuring is attempted under the BIA instead of the CCAA, 
but it is not cured. If Ottawa Senators were to be followed, Crown priority over GST would differ depending on whether 
restructuring took place under the CCAA or the BIA. The anomaly of this result is made manifest by the fact that it would 
deprive companies of the option to restructure under the more flexible and responsive CCAA regime, which has been the 
statute of choice for complex reorganizations. 

49 	Evidence that Parliament intended different treatments for GST claims in reorganization and bankruptcy is scant, if it 
exists at all. Section 222(3) of the ETA was enacted as pa rt  of a wide-ranging budget implementation bill in 2000. The 
summary accompanying that bill does not indicate that Parliament intended to elevate Crown priority over GST claims under 
the CCAA to the same or a higher level than source deductions claims. Indeed, the summary for deemed t rusts states only that 
amendments to existing provisions are aimed at "ensuring that employment insurance premiums and Canada Pension Plan 
contributions that are required to be remitted by an employer are fully recoverable by the Crown in the case of the bankruptcy 
of the employer" (Summary to S.C. 2000, c. 30, at p. 4a). The wording of GST deemed trusts resembles that of statutory 
deemed trusts for source deductions and incorporates the same overriding language and reference to the BIA. However, as 
noted above, Parliament's express intent is that only source deductions deemed trusts remain operative. An exception for the 
BIA in the statutory language establishing the source deductions deemed trusts accomplishes very little, because the explicit 
language of the BIA itself (and. the CCAA) carves out these source deductions deemed t rusts and maintains their effect. It is 
however noteworthy that no equivalent language maintaining GST deemed trusts exists under either the BIA or the CCAA. 

50 	It seems more likely that by adopting the same language for creating GST deemed trusts in the ETA as it did for 
deemed trusts for source deductions, and by overlooking the inclusion of an exception for the CCAA alongside the BIA in s. 
222(3) of the ETA, Parliament may have inadvertently succumbed to a drafting anomaly. Because of a statutory lacuna in the 
ETA, the GST deemed trust could be seen as remaining effective in the CCAA, while ceasing to have any effect under the 
BIA, thus creating an apparent conflict with the wording of the CCAA. However, it should be seen for what it is: a facial 
conflict only, capable of resolution by looking at the broader approach taken to Crown priorities and by giving precedence to 
the statutory language of s. 18.3 of the CCAA in a manner that does not produce an anomalous outcome. 

51 	Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCAA s. 18.3. It merely creates an 
apparent conflict that must be resolved by statutory interpretation. Parliament's intent when it enacted ETA s. 222(3) was 
therefore far from unambiguous. Had it sought to give the Crown a priority for GST claims, it could have done so explicitly 
as it did for source deductions. Instead, one is left to infer from the language of ETA s. 222(3) that the GST deemed trust was 
intended to be effective under the CCAA. 

52 	I am not persuaded that the reasoning in Doré requires the application of the doctrine of implied repeal in the 
circumstances of this case. The main issue in Doré concerned the impact of the adoption of the C. C.Q. on the administrative 
law rules with respect to municipalities. While Gonthier J. concluded in that case that the limitation provision in art. 2930 
C.  C.Q. had repealed by implication a limitation provision in the Cities and Towns Act, he did so on the basis of more than a 
textual analysis. The conclusion in Doré was reached after thorough contextual analysis of both pieces of legislation, 
including an extensive review of the relevant legislative history (paras. 31-41). Consequently, the circumstances before this 
Court  in Doré are far from "identical" to those in the present case, in terms of text, context and legislative history. 
Accordingly, Doré cannot be said to require the automatic application of the rule of repeal by implication. 
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53 	A noteworthy indicator of Parliament's overall intent is the fact that in subsequent amendments it has not displaced the 
rule set out in the CCAA. Indeed, as indicated above, the recent amendments to the CCAA in 2005 resulted in the rule 
previously found in s. 18.3 being renumbered and reformulated as s. 37. Thus, to the extent the interpretation allowing the 
GST deemed trust to remain effective under the CCAA depends on ETA s. 222(3) having impliedly repealed CCAA s. 18.3(1) 
because it is later in time, we have come full circle. Parliament has renumbered and reformulated the provision of the CCAA 
stating that, subject to exceptions for source deductions, deemed trusts do not survive the CCAA proceedings and thus the 
CCAA is now the later in time statute. This confirms that Parliament's intent with respect to GST deemed trusts is to be found 
in the CCAA. 

54 	I do not agree with my colleague Abella J. that s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, can be used to 
interpret the 2005 amendments as having no effect. The new statute can hardly be said to be a mere re-enactment of the 
former statute. Indeed, the CCAA underwent a substantial review in 2005. Notably, acting consistently with its goal of 
treating both the BL4 and the CCAA as sharing the same approach to insolvency, Parliament made parallel amendments to 
both statutes with respect to corporate proposals. In addition, new provisions were introduced regarding the treatment of 
contracts, collective agreements, interim financing and governance agreements. The appointment and role of the Monitor was 
also clarified. Noteworthy are the limits imposed by CCAA s. 11.09 on the court's discretion to make an order staying the 
Crown's source deductions deemed trusts, which were formerly found in s. 11.4. No mention whatsoever is made of GST 
deemed trusts (see Summary to S.C. 2005, c. 47). The review went as far as looking at the very expression used to describe 
the statutory override of deemed trusts. The comments cited by my colleague only emphasize the clear intent of Parliament to 
maintain its policy that only source deductions deemed trusts survive in CCAA proceedings. 

55 	In the case at bar, the legislative context informs the deteruunation of Parliament's legislative intent and suppo rts the 
conclusion that ETA s. 222(3) was not intended to narrow the scope of the CCAA 's override provision. Viewed in its entire 
context, the conflict between the ETA and the CCAA is more apparent than real. I would therefore not follow the reasoning in 
Ottawa Senators and affirm that CCAA s. 18.3 remained effective. 

56 My conclusion is reinforced by the purpose of the CCAA as part  of Canadian remedial insolvency legislation. As this 
aspect is particularly relevant to the second issue, I will now discuss how cou rts have interpreted the scope of their 
discretionary powers in supervising a CCAA reorganization and how Parliament has largely endorsed this interpretation. 
Indeed, the interpretation courts have given to the CCAA helps in understanding how the CCAA grew to occupy such a 
prominent role in Canadian insolvency law. 

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization 

57 Courts frequently observe that "[t]he CCAA is skeletal in nature" and does not "contain a comprehensive code that lays 
out all that is permitted or barred" (ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 
587, 92 O.R. (3d) 513 (Ont. C.A.), at para. 44, per Blair J.A.). Accordingly, "[t]he history of CCAA law has been an 
evolution of judicial interpretation" (Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List])), at para. 
10, per Farley J.). 

58 	CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial discretion 
in commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time litigation" has been the 
primary method by which the CCAA has been adapted and has evolved to meet contemporary business and social needs (see 
Jones, at p. 484). 
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59 Judicial discretion must of course be exercised in furtherance of the CCAA's purposes. The remedial purpose I referred 
to in the historical overview of the Act is recognized over and over again in the jurisprudence. To cite one early example: 

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and economic 
effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is made. 

(Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57, per Doherty J.A., 
dissenting) 

60 Judicial decision making under the CCAA takes many forms. A cou rt  must first of all provide the conditions under 
which the debtor can attempt to reorganize. This can be achieved by staying enforcement actions by creditors to allow the 
debtor's business to continue, preserving the status quo while the debtor plans the compromise or arrangement to be 
presented to creditors, and supervising the process and advancing it to the point where it can be determined whether it will 
succeed (see, e.g., Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84 (B.C. C.A.), at pp. 88-
89; Pacific National Lease Holding Corp., Re (1992), 19 B.C.A.C. 134 (B.C. C.A. [In Chambers]), at para. 27). In doing so, 
the court  must often be cognizant of the various interests at stake in the reorganization, which can extend beyond those of the 
debtor and creditors to include employees, directors, shareholders, and even other pa rties doing business with the insolvent 
company (see, e.g., Canadian Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d) 9 (Alta. Q.B.), at para. 144, per 
Papemy J. (as she then was); Air Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J. [Commercial List]), at para. 3; Air  
Canada, Re [2003 CarswellOnt 4967 (Ont. S.C.J. [Commercial List])], 2003 CanLII 49366, at para. 13, per Farley J.; Sarra, 
Creditor Rights, at pp. 181-92 and 217-26). In addition, courts must recognize that on occasion the broader public interest 
will be engaged by aspects of the reorganization and may be a factor against which the decision of whether to allow a 
particular action will be weighed (see, e.g., Canadian Red Cross Society / Société Canadienne de la Croix Rouge, Re (2000), 
19 C.B.R. (4th) 158 (Ont. S.C.J.), at para. 2, per Blair J. (as he then was); Sana, Creditor Rights, at pp. 195-214). 

61 	When large companies encounter difficulty, reorganizations become increasingly complex. CCAA courts have been 
called upon to innovate accordingly in exercising their jurisdiction beyond merely staying proceedings against the debtor to 
allow breathing room for reorganization. They have been asked to sanction measures for which there is no explicit authority 
in the CCAA. Without exhaustively cataloguing the various measures taken under the authority of the CCAA, it is useful to 
refer briefly to a few examples to illustrate the flexibility the statute affords supervising cou rts. 

62 Perhaps the most creative use of CCAA authority has been the increasing willingness of cou rts to authorize post-filing 
security for debtor in possession financing or super-priority charges on the debtor's assets when necessary for the 
continuation of the debtor's business during the reorganization (see, e.g., Skydome Corp., Re (1998), 16 C.B.R. (4th) 118 
(Ont. Gen. Div. [Commercial List]); United Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C. 96 (B.C. 
C.A.), aff'g (1999), 12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers]); and generally, J. P. Sarra, Rescue! The Companies' 
Creditors Arrangement Act (2007), at pp. 93-115). The CCAA has also been used to release claims against third pa rties as 
part  of approving a comprehensive pl an  of arrangement and compromise, even over the objections of some dissenting 
creditors (see Metcalfe & Mansfield). As well, the appointment of a Monitor to oversee the reorganization was originally a 
measure taken pursuant to the CCAA's supervisory authority; Parliament responded, making the mechanism mandatory by 
legislative amendment. 

63 	Judicial innovation during CCAA proceedings has not been without controversy. At least two questions it raises are 
directly relevant to the case at bar:  (1) what are the sources of a court's authority during CCAA proceedings? (2) what are the 
limits of this authority? 
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64 The first question concerns the boundary between a court's statutory authority under the CCAA and a court's residual 
authority under its inherent and equitable jurisdiction when supervising a reorganization. In authorizing measures during 
CCAA proceedings, courts have on occasion purported to rely upon their equitable jurisdiction to advance the purposes of the 
Act or their inherent jurisdiction to fill gaps in the statute. Recent appellate decisions have counselled against purporting to 
rely on inherent jurisdiction, holding that the better view is that cou rts are in most cases simply construing the authority 
supplied by the CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 2003 BCCA 344, 13 B.C.L.R. (4th) 236 (B.C. C.A.), at 
paras. 45-47, per Newbury J.A.; Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (Ont. C.A.), paras. 31-33, per Blair J.A.). 

65 	I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate approach is a hierarchical 
one in which courts rely first on an interpretation of the provisions of the CCAA text before turning to inherent or equitable 
jurisdiction to anchor measures taken in a CCAA proceeding (see G. R. Jackson and J. Sarra, "Selecting the Judicial Tool to 
get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and inherent Jurisdiction in Insolvency 
Matters", in J. P. Sana, ed., Annual Review of Insolvency Law 2007 (2008), 41, at p. 42). The authors conclude that when 
given an appropriately purposive and liberal interpretation, the CCAA will be sufficient in most instances to ground measures 
necessary to achieve its objectives (p. 94). 

66 	Having examined the pe rtinent parts of the CCAA and the recent history of the legislation, I accept that in most 
instances the issuance of an order during CCAA proceedings should be considered an exercise in statutory interpretation. 
Particularly noteworthy in this regard is the expansive interpretation the language of the statute at issue is capable of 
supporting. 

67 The initial grant of authority under the CCAA empowered a court  "where an application is made under this Act in 
respect of a company ... on the application of any person interested in the matter ..., subject to this Act, [to] make an order 
under this section" (CCAA, s. 11(1)). The plain language of the statute was very broad. 

68 	In this regard, though not strictly applicable to the case at bar, I note that Parliament has in recent amendments changed 
the wording contained in s. 11(1), making explicit the discretionary authority of the court under the CCAA. Thus in s. 11 of 
the CCAA as currently enacted, a cou rt  may, "subject to the restrictions set out in this Act, ... make any order that it considers 
appropriate in the circumstances" (S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed the broad reading of CCAA 
authority developed by the ju risprudence. 

69 	The CCAA also explicitly provides for ce rtain orders. Both an order made on an initial application and an order on 
subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden is on the 
applicant to satisfy the cou rt  that the order is appropriate in the circumstances and that the applicant has been acting in good 
faith and with due diligence (CCAA, ss. 11(3), (4) and (6)). 

70 The general language of the CCAA should not be read as being restricted by the availability of more specific orders. 
However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a cou rt  should 
always bear in mind when exercising CCAA authority. Appropriateness under the CCAA is assessed by inquiring whether the 
order sought advances the policy objectives underlying the CCAA. The question is whether the order will usefully further 
efforts to achieve the remedial purpose of the CCAA — avoiding the social and economic losses resulting from liquidation of 
an insolvent company. I would add that appropriateness extends not only to the purpose of the order, but also to the means it 
employs. Courts should be mindful that chances for successful reorganizations are enhanced where pa rticipants achieve 
common ground and all stakeholders are treated as advantageously and fairly as the circumstances permit. 
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71 	It is well-established that effo rts to reorganize under the CCAA can be terminated and the stay of proceedings against 
the debtor lifted if the reorganization is "doomed to failure" (see Chef Ready, at p. 88; Philip's Manufacturing Ltd., Re 
(1992), 9 C.B.R. (3d) 25 (B.C. C.A.), at paras. 6-7). However, when an  order is sought that does realistically advance the 
CCAA's purposes, the ability to make it is within the discretion of a CCAA court . 

72 The preceding discussion assists in determining whether the cou rt  had authority under the CCAA to continue the stay of 
proceedings against the Crown once it was apparent that reorganization would fail and bankruptcy was the inevitable next 
step. 

73 	In the Court  of Appeal, Tysoe J.A. held that no authority existed under the CCAA to continue staying the Crown's 
enforcement of the GST deemed trust once effo rts at reorganization had come to an end. The appellant submits that in so 
holding, Tysoe J.A. failed to consider the underlying purpose of the CCAA and give the statute an  appropriately purposive 
and liberal interpretation under which the order was permissible. The Crown submits that Tysoe J.A. correctly held that the 
mandatory language of the ETA gave the court  no option but to permit enforcement of the GST deemed trust when li fting the 
CCAA stay to permit the debtor to make an assignment under the BIA. Whether the ETA has a mandatory effect in the context 
of a CCAA proceeding has already been discussed. I will now address the question of whether the order was authorized by the 
CCAA. 

74 It is beyond dispute that the CCAA imposes no explicit temporal limitations upon proceedings commenced under the 
Act that would prohibit ordering a continuation of the stay of the Crown's GST claims while lifting the general stay of 
proceedings temporarily to allow the debtor to make an assignment in bankruptcy. 

75 The question remains whether the order advanced the underlying purpose of the CCAA. The Court  of Appeal held that 
it did not because the reorganization effo rts had come to an end and the CCAA was accordingly spent. I disagree. 

76 There is no doubt that had reorganization been commenced under the BL4 instead of the CCAA, the Crown's deemed 
trust priority for the GST funds would have been lost. Similarly, the Crown does not dispute that under the scheme of 
distribution in bankruptcy under the  BL4, the deemed trust for GST ceases to have effect. Thus, after reorganization under the 
CCAA failed, creditors would have had a strong incentive to seek immediate bankruptcy and distribution of the debtor's 
assets under the BJA. In order to conclude that the discretion does not extend to partially lifting the stay in order to allow for 
an  assignment in bankruptcy, one would have to assume a gap between the CCAA and the BIA proceedings. Brenner 
C.J.S.C.'s order staying Crown enforcement of the GST claim ensured that creditors would not be disadvantaged by the 
attempted reorganization under the CCAA. The effect of his order was to blunt any impulse of creditors to interfere in an  
orderly liquidation. His order was thus in furtherance of the CCAA's objectives to the extent that it allowed a bridge between 
the CCAA and BIA proceedings. This interpretation of the tribunal's discretionary power is buttressed by s. 20 of the CCAA. 
That section provides that the CCAA "may be applied together with the provisions of any Act of Parliament... that authorizes 
or makes provision for the sanction of compromises or arr angements between a company and its shareholders or any class of 
them", such as the  BL4. Section 20 clearly indicates the intention of Parliament for the CCAA to operate in tandem with other 
insolvency legislation, such as the  BIA. 

77 The CCAA creates conditions for preserving the status quo while attempts are made to find common ground amongst 
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stakeholders for a reorganization that is fair to all. Because the alternative to reorganization is often bankruptcy, pa rticipants 
will measure the impact of a reorganization against the position they would enjoy in liquidation. In the case at bar, the order 
fostered a harmonious transition between reorganization and liquidation while meeting the objective of a single collective 
proceeding that is common to both statutes. 

78 Tysoe J.A. therefore erred in my view by treating the CCAA and the BIA as distinct regimes subject to a temporal gap 
between the two, rather than as forming pa rt  of an integrated body of insolvency law. Parliament's decision to maintain two 
statutory schemes for reorganization, the BIA and the CCAA, reflects the reality that reorganizations of differing complexity 
require different legal mechanisms. By contrast, only one statutory scheme has been found to be needed to liquidate a 
bankrupt debtor's estate. The transition from the CCAA to the BIA may require the pa rtial lifting of a stay of proceedings 
under the CCAA to allow commencement of the BIA proceedings. However, as Laskin J.A. for the Onta rio Court  of Appeal 
noted in a similar competition between secured creditors and the Ontario Superintendent of Financial Services seeking to 
enforce a deemed trust, "[t]he two statutes are related" and no "gap" exists between the two statutes which would allow the 
enforcement of property interests at the conclusion of CCAA proceedings that would be lost in bankruptcy Ivaco Inc. (Re) 
(2006), 83 O.R. (3d) 108 (Ont. C.A.), at paras. 62-63). 

79 	The Crown's priority in claims pursuant to source deductions deemed trusts does not undermine this conclusion. 
Source deductions deemed trusts survive under both the CCAA and the BIA. Accordingly, creditors' incentives to prefer one 
Act over another will not be affected. While a cou rt  has a broad discretion to stay source deductions deemed trusts in the 
CCAA context, this discretion is nevertheless subject to specific limitations applicable only to source deductions deemed 
trusts (CCAA, s. 11.4). Thus, if CCAA reorganization fails (e.g., either the creditors or the cou rt  refuse a proposed 
reorganization), the Crown can immediately assert its claim in unremitted source deductions. But this should not be 
understood to affect a seamless transition into bankruptcy or create any "gap" between the CCAA and the BIA for the simple 
reason that, regardless of what statute the reorganization had been commenced under, creditors' claims in both instances 
would have been subject to the priority of the Crown's source deductions deemed trust. 

80 Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under the BIA must control the 
distribution of the debtor's assets once liquidation is inevitable. Indeed, an orderly transition to liquidation is mandatory 
under the BIA where a proposal is rejected by creditors. The CCAA is silent on the transition into liquidation but the breadth 
of the court's discretion under the Act is sufficient to construct a bridge to liquidation under the BIA. The court  must do so in 
a manner that does not subvert the scheme of dis tribution under the BIA. Transition to liquidation requires partially lifting the 
CCAA stay to commence proceedings under the BIA. This necessary partial lifting of the stay should not trigger a race to the 
courthouse in an effo rt  to obtain priority unavailable under the BIA. 

81 	I therefore conclude that Brenner C.J.S.C. had the authority under the CCAA to lift  the stay to allow entry into 
liquidation. 

3.4 Express Trust 

82 The last issue in this case is whether Brenner C.J.S.C. created an express trust in favour of the Crown when he ordered 
on April 29, 2008, that proceeds from the sale of LeRoy Trucking's assets equal to the amount of unremitted GST be held 
back in the Monitor's trust account until the results of the reorganization were known. Tysoe J.A. in the Cou rt  of Appeal 
concluded as an alternative ground for allowing the Crown's appeal that it was the beneficiary of an express trust. I disagree. 
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83 	Creation of an  express trust requires the presence of three certainties: intention, subject matter, and object. Express or 
"true trusts" arise from the acts and intentions of the settlor and are distinguishable from other trusts arising by operation of 
law (see D. W. M. Waters, M. R. Gillen and L. D. Smith, eds., Waters' Law of Trusts in Canada (3rd ed. 2005), at pp. 28-29 
especially fn. 42). 

84 	Here, there is no certainty to the object (i.e. the beneficiary) inferrable from the court's order of April 29, 2008, 
sufficient to support  an express trust. 

85 At the time of the order, there was a dispute between Century Services and the Crown over pa rt  of the proceeds from 
the sale of the debtor's assets. The court's solution was to accept LeRoy Trucking's proposal to segregate those monies until 
that dispute could be resolved. Thus there was no certainty that the Crown would actually be the beneficiary, or object, of the 
trust. 

86 The fact that the location chosen to segregate those monies was the Monitor's trust account has no independent effect 
such that it would overcome the lack of a clear beneficiary. In any event, under the interpretation of CCAA s. 18.3(1) 
established above, no such priority dispute would even arise because the Crown's deemed trust priority over GST claims 
would be lost under the CCAA and the Crown would rank as an  unsecured creditor for this amount. However, Brenner 
C.J.S.C. may well have been proceeding on the basis that, in accordance with Ottawa Senators, the Crown's GST claim 
would remain effective if reorganization was successful, which would not be the case if tr ansition to the liquidation process 
of the BIA was allowed. An amount equivalent to that claim would accordingly be set aside pending the outcome of 
reorganization. 

87 	Thus, uncertainty surrounding the outcome of the CCAA restructuring eliminates the existence of any certainty to 
permanently vest in the Crown a beneficial interest in the funds. That much is clear from the oral reasons of Brenner C.J.S.C. 
on April 29, 2008, when he said: "Given the fact that [CCAA proceedings] are known to fail and filings in bankruptcy result, 
it seems to me that maintaining the status quo in the case at bar suppo rts the proposal to have the monitor hold these funds in 
trust." Exactly who might take the money in the fmal result was therefore evidently in doubt. Brenner C.J.S.C.'s subsequent 
order of September 3, 2008, denying the Crown's application to enforce the trust once it was clear that bankruptcy was 
inevitable, confirms the absence of a clear beneficiary required to ground an  express trust. 

4. Conclusion 

88 	I conclude that Brenner C.J.S.C. had the discretion under the CCAA to continue the stay of the Crown's claim for 
enforcement of the GST deemed trust while otherwise lifting it to permit LeRoy Trucking to make an assignment in 
bankruptcy. My conclusion that s. 18.3(1) of the CCAA nullified the GST deemed trust while proceedings under that Act 
were pending confirms that the discretionary jurisdiction under s. 11 utilized by the cou rt  was not limited by the Crown's 
asserted GST priority, because there is no such priority under the CCAA. 

89 For these reasons, I would allow the appeal and declare that the $305,202.30 collected by LeRoy Trucking in respect of 
GST but not yet remitted to the Receiver General of Canada is not subject to deemed trust or priority in favour of the Crown. 
Nor is this amount subject to an  express trust. Costs are awarded for this appeal and the appeal in the cou rt  below. 
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Fish J. (concurring): 

I 

90 I am in general agreement with the reasons of Justice Deschamps and would dispose of the appeal as she suggests. 

91 	More particularly, I share my colleague's interpretation of the scope of the judge's discretion under s. 11 of the 
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). And I share my colleague's conclusion that 
Brenner C.J.S.C. did not create an express trust in favour of the Crown when he segregated GST funds into the Monitor's 
trust account (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers])). 

92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between the CCAA and the Excise 
Tax Act, R.S.C. 1985, c. E-15 ("ETA"). 

93 In upholding deemed trusts created by the ETA notwithstanding insolvency proceedings, Ottawa Senators Hockey Club 
Corp. (Re) (2005), 73 O.R. (3d) 737, [2005] G.S.T.C. 1 (Ont. C.A.), and its progeny have been unduly protective of Crown 
interests which Parliament itself has chosen to subordinate to competing prioritized claims. In my respectful view, a clearly 
marked departure from that jurisprudential approach is warranted in this case. 

94 	Justice Deschamps develops impo rtant historical and policy reasons in suppo rt  of this position and I have nothing to 
add in that regard. I do wish, however, to explain why a comparative analysis of related statutory provisions adds suppo rt  to 
our shared conclusion. 

95 	Parliament has in recent years given detailed consideration to the Canadian insolvency scheme. It has declined to 
amend the provisions at issue in this case. Ours is not to wonder why, but rather to treat Parliament's preservation of the 
relevant provisions as a deliberate exercise of the legislative discretion that is Parliament's alone. With respect, I reject any 
suggestion that we should instead characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CCAA and s. 222 
of the ETA as a drafting anomaly or statutory lacuna properly subject to judicial correction or repair. 

II 

96 In the context of the Canadian insolvency regime, a deemed trust will be found to exist only where two complementary 
elements co-exist: first, a statutory provision creating the trust; and second, a CCAA or Bankruptcy and Insolvency Act, 
R.S.C. 1985, c. B-3 ("BIA") provision confirming — or explicitly preserving — its effective operation. 

97 	This interpretation is reflected in three federal statutes. Each contains a deemed trust provision framed in terms 
strikingly similar to the wording of s. 222 of the ETA. 
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98 The first is the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA") where s. 227(4) creates a deemed trust: 

227 (4) Trust for moneys deducted — Every person who deducts or withholds an amount under this Act is deemed, 
notwithstanding any security interest (as defined in subsection 224(1.3)) in the amount so deducted or withheld, to hold 
the amount separate and apart from the property of the person and from property held by any secured creditor (as 
defined in subsection 224(1.3)) of that person that but for the security interest would be property of the person, in trust 
for Her Majesty and for payment to Her Majesty in the manner and at the time provided under this Act. [Here and 
below, the emphasis is of course my own.] 

99 	In the next subsection, Parliament has taken care to make clear that this trust is unaffected by federal or provincial 
legislation to the contrary: 

(4.1) Extension of trust — Notwithstanding any other provision of this Act, the Bankruptcy and Insolvency Act  (except 
sections 81.1 and 81.2 of that Act), any other enactment of Canada, any enactment of a province or any other law, where 
at any time an amount deemed by subsection 227(4) to be held by a person in trust for Her Majesty is not paid to Her 
Majesty in the manner and at the time provided under this Act, property of the person ... equal in value to the amount so 
deemed to be held in trust is deemed 

(a) to be held, from the time the amount was deducted or withheld by the person, separate and apart from the 
property of the person, in trust for Her Majesty whether or not the property is subject to such a security interest, ... 

... and the proceeds of such property shall be paid to the Receiver General in priority to all such security interests. 

100 The continued operation of this deemed trust is expressly confirmed in s. 18.3 of the CCAA: 

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of 
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held 
in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision. 

(2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1) of 
the Income Tax Act,  subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employment 
Insurance Act.... 

101 The operation of the ITA deemed trust is also confirmed in s. 67 of the BIA: 

67 (2) Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that has the effect of 
deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as held in trust for Her 
Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in the absence of that statutory provision. 

(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1) of 
the Income Tax Act,  subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employment 
Insurance Act.... 
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102 Thus, Parliament has first created and then confirmed the continued operation of the Crown's ITA deemed trust under 
both the CCAA and the BIA regimes. 

103 	The second federal statute for which this scheme holds true is the Canada Pension Plan, R.S.C. 1985, c. C-8 
("CPP"). At s. 23, Parliament creates a deemed trust in favour of the Crown and specifies that it exists despite all contrary 
provisions in any other Canadian statute. Finally, and in almost identical terms, the Employment Insurance Act, S.C. 1996, c. 
23 ("EIA"), creates a deemed trust in favour of the Crown: see ss. 86(2) and (2.1). 

104 As we have seen, the survival of the deemed trusts created under these provisions of the ITA, the CPP and the ELI is 
confirmed in s. 18.3(2) the CCAA and in s. 67(3) the BIA. In all three cases, Parliament's intent to enforce the Crown's 
deemed trust through insolvency proceedings is expressed in clear and unmistakable terms. 

105 The same is not true with regard to the deemed trust created under the ETA. Although Parliament creates a deemed 
trust in favour of the Crown to hold unremitted GST monies, and although it purports to maintain this trust notwithstanding 
any contrary federal or provincial legislation, it does not confirm the trust — or expressly provide for its continued operation 
— in either the BIA or the CCAA. The second of the two mandatory elements I have mentioned is thus absent reflecting 
Parliament's intention to allow the deemed trust to lapse with the commencement of insolvency proceedings. 

106 The language of the relev ant ETA provisions is identical in substance to that of the ITA, CPP, and  ETA provisions: 

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an  amount as 
or on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount, to hold 
the amount in trust for Her Majesty in right of C anada, separate and apart from the property of the person and from 
property held by any secured creditor of the person that, but for a security interest, would be property of the person, until 
the amount is remitted to the Receiver General or withdrawn under subsection (2). 

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of 
Canada (except the Bankruptcy and Insolvency Act),  any enactment of a province or any other law, if at any time an  
amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General 
or withdrawn in the manner and at the time provided under this Pa rt, property of the person  and property held by any 
secured creditor of the person that, but for a security interest, would be property of the person, equal in value to the 
amount so deemed to be held in trust, is deemed  

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and apart 
from the property of the person, whether or not the property is subject to a security interest, ... 

... and the proceeds of the property shall be paid to the Receiver General in priority to all security interests. 

107 Yet no provision of the CCAA provides for the continuation of this deemed trust after the CCAA is brought into play. 
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108 	In short, Parliament has imposed two explicit conditions, or "building blocks", for survival under the CCAA of 
deemed trusts created by the ITA, CPP, and EIA. Had Parliament intended to likewise preserve under the CCAA deemed 
trusts created by the ETA, it would have included in the CCAA the sort  of confirmatory provision that explicitly preserves 
other deemed trusts. 

109 	With respect, unlike Tysoe J.A., I do not fmd it "inconceivable that Parliament would specifically identify the BIA as 
an exception when enacting the current version of s. 222(3) of the ETA without considering the CCAA as a possible second 
exception" (2009 BCCA 205, 98 B.C.L.R. (4th) 242, [2009] G.S.T.C. 79 (B.C. C.A.), at para. 37). All of the deemed trust 
provisions excerpted above make explicit reference to the BIA. Section 222 of the ETA does not break the pattern. Given the 
near-identical wording of the four deemed trust provisions, it would have been surprising indeed had Parliament not 
addressed the BIA at all in the ETA. 

110 	Parliament's evident intent was to render GST deemed trusts inoperative upon the institution of insolvency 
proceedings. Accordingly, s. 222 mentions the BIA so as to exclude it from its ambit — rather than to include it, as do the 
ITA, the CPP, and the EIA. 

111 	Conversely, I note that none of these statutes mentions the CCAA expressly. Their specific reference to the BIA has no 
bearing on their interaction with the CCAA. Again, it is the confirmatory provisions in the insolvency statutes that determine 
whether a given deemed trust will subsist during insolvency proceedings. 

112 	Finally, I believe that chambers judges should not segregate GST monies into the Monitor's trust account during 
CCAA proceedings, as was done in this case. The result of Justice Deschamps's reasoning is that GST claims become 
unsecured under the CCAA. Parliament has deliberately chosen to nullify ce rtain Crown super-priorities during insolvency; 
this is one such instance. 

~ 

113 	For these reasons, like Justice Deschamps, I would allow the appeal with costs in this Cou rt  and in the courts below 
and order that the $305,202.30 collected by LeRoy Trucking in respect of GST but not yet remitted to the Receiver General 
of Canada be subject to no deemed trust or priority in favour of the Crown. 

Abella J. (dissenting): 

114 	The central issue in this appeal is whether s. 222 of the Excise Tax Act, R.S.C. 1985, c. E-15 ("EIA"), and specifically 
s. 222(3), gives priority during Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"), proceedings to the 
Crown's deemed trust in unremitted GST. I agree with Tysoe J.A. that it does. It follows, in my respectful view, that a court's 
discretion under s. 11 of the CCAA is circumscribed accordingly. 

115 	Section 11 1  of the CCAA stated: 
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11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application is 
made under this Act in respect of a company, the cou rt, on the application of any person interested in the matter, may, 
subject to this Act, on notice to any other person or without notice as it may see fit, make an order under this section. 

To decide the scope of the court's discretion under s. 11, it is necessary to first determine the priority issue. Section 222(3), 
the provision of the ETA at issue in this case, states: 

222 (3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of 
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an 
amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General 
or withdrawn in the manner and at the time provided under this Pa rt, property of the person and property held by any 
secured creditor of the person that, but for a security interest, would be property of the person, equal in value to the 
amount so deemed to be held in trust, is deemed 

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and apart 
from the property of the person, whether or not the property is subject to a security interest, and 

(b) to form no part  of the estate or property of the person from the time the amount was collected, whether or not 
the property has in fact been kept separate and apart from the estate or property of the person and whether or not 
the property is subject to a security interest 

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property or in 
the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all security 
interests. 

116 	Century Services argued that the CCAA's general override provision, s. 18.3(1), prevailed, and that the deeming 
provisions in s. 222 of the ETA were, accordingly, inapplicable during CCAA proceedings. Section 18.3(1) states: 

18.3 (1) ... [Nlotwithstanding any provision in federal or provincial legislation that has the effect of deeming property to  
be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust for Her Majesty 
unless it would be so regarded in the absence of that statutory provision. 

117 As MacPherson J.A. correctly observed in Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737, [2005] 
G.S.T.C. 1 (Ont. C.A.), s. 222(3) of the ETA is in "clear conflict" with s. 18.3(1) of the CCAA (para. 31). Resolving the 
conflict between the two provisions is, essentially, what seems to me to be a relatively uncomplicated exercise in statutory 
interpretation: does the language reflect a clear legislative intention? In my view it does. The deemed trust provision, s. 
222(3) of the ETA, has unambiguous language stating that it operates notwithstanding any law except the Bankruptcy and 
Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"). 

118 	By expressly excluding only one statute from its legislative grasp, and by unequivocally stating that it applies despite 
any other law anywhere in Canada except the BIA, s. 222(3) has defined its boundaries in the clearest possible terms. I am in 
complete agreement with the following comments of MacPherson J.A. in Ottawa Senators: 

The legislative intent of s. 222(3) of the ETA is clear. If there is a conflict with "any other enactment of Canada (except 
the Bankruptcy and Insolvency Act)", s. 222(3) prevails. In these words Parliament did two things: it decided that s. 
222(3) should trump all other federal laws and, importantly, it addressed the topic of exceptions to its trumping decision 
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and identified a single exception, the Bankruptcy and Insolvency Act .... The BIA and the CCAA are closely related 
federal statutes. I cannot conceive that Parliament would specifically identify the BIA as an  exception, but accidentally 
fail to consider the CCAA as a possible second exception. In my view, the omission of the CCAA from s. 222(3) of the 
ETA was almost certainly a considered omission. [para. 43] 

119 MacPherson J.A.'s view that the failure to exempt the CCAA from the operation of the ETA is a reflection of a clear 
legislative intention, is borne out by how the CCAA was subsequently changed after s. 18.3(1) was enacted in 1997. In 2000, 
when s. 222(3) of the ETA came into force, amendments were also introduced to the CCAA. Section 18.3(1) was not 
amended. 

120 	The failure to amend s. 18.3(1) is notable because its effect was to protect the legislative status quo, notwithstanding 
repeated requests from various constituencies that s. 18.3(1) be amended to make the priorities in the CCAA consistent with 
those in the BIA. In 2002, for example, when Industry Canada conducted a review of the BIA and the CCAA, the Insolvency 
Institute of Canada and the Canadian Association of Insolvency and Restructuring Professionals recommended that the 
priority regime under the BIA be extended to the CCAA (Joint Task Force on Business Insolvency Law Reform, Report 
(March 15, 2002), Sch. B, proposal 71, at pp. 37-38). The same recommendations were made by the Standing Senate 
Committee on Banking, Trade and Commerce in its 2003 repo rt, Debtors and Creditors Sharing the Burden: A Review of the 
Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act; by the Legislative Review Task Force 
(Commercial) of the Insolvency Institute of C anada and the Canadian Association of Insolvency and Restructuring 
Professionals in its 2005 Report on the Commercial Provisions of Bill C-55; and in 2007 by the Insolvency Institute of 
Canada in a submission to the Standing Senate Committee on Banking, Trade and Commerce commenting on reforms then 
under consideration. 

121 	Yet the BIA remains the only exempted statute under s. 222(3) of the ETA. Even after the 2005 decision in Ottawa 
Senators which confirmed that the ETA took precedence over the CCAA, there was no responsive legislative revision. I see 
this lack of response as relevant in this case, as it was in R. v. Tele-Mobile Co., 2008 SCC 12, [2008] 1 S.C.R. 305 (S.C.C.), 
where this Court  stated: 

While it cannot be said that legislative silence is necessarily determinative of legislative intention, in this case the 
silence is Parliament's answer to the consistent urging of Telus and other affected businesses and organizations that 
there be express language in the legislation to ensure that businesses can be reimbursed for the reasonable costs of 
complying with evidence-gathering orders. I see the legislative history as reflecting Parliament's intention that 
compensation not be paid for compliance with production orders. [para. 42] 

122 	All this leads to a clear inference of a deliberate legislative choice to protect the deemed trust in s. 222(3) from the 
reach of s. 18.3(1) of the CCAA. 

123 	Nor do I see any "policy" justification for interfering, through interpretation, with this clarity of legislative intention. I 
can do no better by way of explaining why I think the policy argument cannot succeed in this case, than to repeat the words 
of Tysoe J.A. who said: 

I do not dispute that there are valid policy reasons for encouraging insolvent companies to attempt to restructure their 
affairs so that their business can continue with as little disruption to employees and other stakeholders as possible. It is 
appropriate for the cou rts to take such policy considerations into account, but only if it is in connection with a matter 
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that has not been considered by Parliament. Here, Parliament must be taken to have weighed policy considerations when 
it enacted the amendments to the CCAA and ETA described above. As Mr. Justice MacPherson observed at para. 43 of 
Ottawa Senators, it is inconceivable that Parliament would specifically identify the BIA as an exception when enacting 
the current version of s. 222(3) of the ETA without considering the CCAA as a possible second exception. I also make 
the observation that the 1992 set of amendments to the BIA enabled proposals to be binding on secured creditors and, 
while there is more flexibility under the CCAA, it is possible for an insolvent company to attempt to restructure under 
the auspices of the BIA. [para. 37] 

124 Despite my view that the clarity of the language in s. 222(3) is dispositive, it is also my view that even the application 
of other principles of interpretation reinforces this conclusion. In their submissions, the pa rties raised the following as being 
particularly relevant: the Crown relied on the principle that the statute which is "later in time" prevails; and Century Services 
based its argument on the principle that the general provision gives way to the specific (generalia specialibus non derogani). 

125 	The "later in time" principle gives priority to a more recent statute, based on the theory that the legislature is 
presumed to be aware of the content of existing legislation. If a new enactment is inconsistent with a prior one, therefore, the 
legislature is presumed to have intended to derogate from the earlier provisions (Ruth Sullivan, Sullivan on the Construction 
of Statutes (5th ed. 2008), at pp. 346-47; Pierre-André Côté, The Interpretation of Legislation in Canada (3rd ed. 2000), at p. 
358). 

126 	The exception to this presumptive displacement of pre-existing inconsistent legislation, is the generalia specialibus 
non derogant principle that "[a] more recent, general provision will not be construed as affecting an earlier, special 
provision" (Côté, at p. 359). Like a Russian Doll, there is also an exception within this exception, namely, that an earlier, 
specific provision may in fact be "overruled" by a subsequent general statute if the legislature indicates, through its language, 
an intention that the general provision prevails (Doré c. Verdun (Municipalité), [1997] 2 S.C.R. 862 (S.C.C.)). 

127 	The primary purpose of these interpretive principles is to assist in the performance of the task of determining the 
intention of the legislature. This was confirmed by MacPherson J.A. in Ottawa Senators, at para. 42: 

[T]he overarching rule of statutory interpretation is that statutory provisions should be interpreted to give effect to the 
intention of the legislature in enacting the law. This primary rule takes precedence over all maxims or canons or aids 
relating to statutory interpretation, including the maxim that the specific prevails over the general (generalia specialibus 
non derogant). As expressed by Hudson J. in Canada v. Williams, [1944] S.C.R. 226, ... at p. 239 ...: 

The maxim generalia specialibus non derogant is relied on as a rule which should dispose of the question, but the 
maxim is not a rule of law but a rule of construction and bows to the intention of the legislature, if such intention 
can reasonably be gathered from all of the relevant legislation. 

(See also Côté, at p. 358, and Pierre-Andre Côté, with the collaboration of S. Beaulac and M. Devinat, Interprétation des lois 
(4th ed. 2009), at para. 1335.) 

128 	I accept the Crown's argument that the "later in time" principle is conclusive in this case. Since s. 222(3) of the ETA 
was enacted in 2000 and s. 18.3(1) of the CCAA was introduced in 1997, s. 222(3) is, on its face, the later provision. This 
chronological victory can be displaced, as Century Services argues, if it is shown that the more recent provision, s. 222(3) of 
the ETA, is a general  one, in  which case the earlier, specific provision, s. 18.3(1),  prevails (generalia specialibus non 
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derogant). But, as previously explained, the prior specific provision does not take precedence if the subsequent general 
provision appears to "overrule" it. This, it seems to me, is precisely what s. 222(3) achieves through the use of language 
stating that it prevails despite any law of Canada, of a province, or "any other law" other than the BIA. Section 18.3(1) of the 
CCAA, is thereby rendered inoperative for purposes of s. 222(3). 

129 	It is true that when the CCAA was amended in 2005,2  s. 18.3(1) was re-enacted as s. 37(1) (S.C. 2005, c. 47, s. 131). 
Deschamps J. suggests that this makes s. 37(1) the new, "later in time" provision. With respect, her observation is refuted by 
the operation of s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, which expressly deals with the (non) effect of re-
enacting, without significant substantive changes, a repealed provision (see Canada (Attorney General) v. Canada (Public 
Service Staff Relations Board), [1977] 2 F.C. 663 (Fed. C.A.), dealing with the predecessor provision to s. 44(f)). It directs 
that new enactments not be construed as "new law" unless they differ in substance from the repealed provision: 

44. Where an enactment, in this section called the "former enactment", is repealed and another enactment, in this section 
called the "new enactment", is substituted therefor, 

(f) except to the extent that the provisions of the new enactment are not in substance the same as those of the 
former enactment, the new enactment shall not be held to operate as new law, but shall be construed and have 
effect as a consolidation and as declaratory of the law as contained in the former enactment; 

Section 2 of the Interpretation Act defines an enactment as "an Act or regulation or any portion of an Act or regulation". 

130 	Section 37(1) of the current CCAA is almost identical to s. 18.3(1). These provisions are set out for ease of 
comparison, with the differences between them underlined: 

37.(1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of deeming 
property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in trust for 
Her Majesty unless it would be so regarded in the absence of that statutory provision. 

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of 
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust 
for Her Majesty unless it would be so regarded in the absence of that statutory provision. 

131 	The application of s. 44W of the Interpretation Act simply confirms the government's clearly expressed intent, found 
in Industry Canada's clause-by-clause review of Bill C-55, where s. 37(1) was identified as "a technical amendment to 
reorder the provisions of this Act". During second reading, the Hon. Bill Rompkey, then the Deputy Leader of the 
Government in the Senate, confirmed that s. 37(1) represented only a technical change: 

On a technical note relating to the treatment of deemed trusts for taxes, the bill [sic] makes no changes to the underlying 
policy intent, despite the fact that in the case of a restructuring under the CCAA, sections of the act [sic] were repealed 
and substituted with renumbered versions due to the extensive reworking of the CCAA. 

(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 2005, at p. 2147) 
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132 	Had the substance of s. 18.3(1) altered in any material way when it was replaced by s. 37(1), I would share 
Deschamps J.'s view that it should be considered a new provision. But since s. 18.3(1) and s. 37(1) are the same in substance, 
the transformation of s. 18.3(1) into s. 37(1) has no effect on the interpretive queue, and s. 222(3) of the ETA remains the 
"later in time" provision (Sullivan, at p. 347). 

133 	This means that the deemed trust provision in s. 222(3) of the ETA takes precedence over s. 18.3(1) during CCAA 
proceedings. The question then is how that priority affects the discretion of a cou rt  under s. 11 of the CCAA. 

134 While s. 11 gives a court  discretion to make orders notwithstanding the BIA and the Winding-up Act, R.S.C. 1985, c. 
W-11, that discretion is not liberated from the operation of any other federal statute. Any exercise of discretion is therefore 
circumscribed by whatever limits are imposed by statutes other than the BIA and the Winding-up Act. That includes the ETA. 
The chambers judge in this case was, therefore, required to respect the priority regime set out in s. 222(3) of the ETA. Neither 
s. 18.3(1) nor s. 11 of the CCAA gave him the authority to ignore it. He could not, as a result, deny the Crown's request for 
payment of the GST funds during the CCAA proceedings. 

135 	Given this conclusion, it is unnecessary to consider whether there was an express trust. 

136 	I would dismiss the appeal. 

Appeal allowed. 

Pourvoi accueilli. 

Appendix 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at December 13, 2007) 

11. (1) Powers of court — Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, 
where an application is made under this Act in respect of a company, the cou rt, on the application of any person 
interested in the matter, may, subject to this Act, on notice to any other person or without notice as it may see fit, make 
an order under this section. 

(3) Initial application court orders — A cou rt  may, on an initial application in respect of a company, make an order on 
such terms as it may impose, effective for such period as the cou rt  deems necessary not exceeding thirty days, 

(a) staying, until otherwise ordered by the cou rt, all proceedings taken or that might be taken in respect of the 
company under an Act referred to in subsection (i); 

(b) restraining, until otherwise ordered by the cou rt, further proceedings in any action, suit or proceeding against 
the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action, 
suit or proceeding against the company. 

(4) Other than initial application court orders — A cou rt  may, on an application in respect of a company other than 
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an initial application, make an order on such terms as it may impose, 

(a) staying, until otherwise ordered by the cou rt, for such period as the cou rt  deems necessary, all proceedings 
taken or that might be taken in respect of the company under an Act referred to in subsection (1); 

(b) restraining, until otherwise ordered by the cou rt, further proceedings in any action, suit or proceeding against 
the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action, 
suit or proceeding against the company. 

(6) Burden of proof on application — The court  shall not make an order under subsection (3) or (4) unless 

(a) the applicant satisfies the cou rt  that circumstances exist that make such an order appropriate; and 

(b) in the case of an order under subsection (4), the applicant also satisfies the cou rt  that the applicant has acted, 
and is acting, in good faith and with due diligence. 

11.4 (1) Her Majesty affected — An order made under section 11 may provide that 

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act or any 
provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2) of the 
Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or an 
employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related 
interest, penalties or other amounts, in respect of the company if the company is a tax debtor under that subsection 
or provision, for such period as  the court  considers appropriate but ending not later than 

(i) the expiration of the order, 

(ii) the refusal of a proposed compromise by the creditors or the cou rt , 

(iii) six months following the cou rt  sanction of a compromise or arrangement, 

(iv) the default by the company on any term of a compromise or arrangement, or 

(v) the performance of a compromise or arrangement in respect of the company; and\ 

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in 
respect of the company where the company is a debtor under that legislation and the provision has a similar 
purpose to subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides for 
the collection of a sum, and of any related interest, penalties or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension plan" as defined in that subsection, 

for such period as the cou rt  considers appropriate but ending not later than the occurrence or time referred to in 
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whichever of subparagraphs (a)(i) to (v) may apply. 

(2) When order ceases to be in effect — An order referred to in subsection (1) ceases to be in effect if 

(a) the company defaults on payment of any amount that becomes due to Her Majesty after the order is made and 
could be subject to a demand under 

(i) subsection 224(1.2) of the Income Tax Act, 

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada 
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance 
Act, and of any related interest, penalties or other amounts, or 

(iii) under any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the 
Income Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and 
of any related interest, penalties or other amounts, where the sum 

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a 
tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and 
the provincial legislation establishes a "provincial pension plan" as defined in that subsection; or 

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her 
Majesty in exercising rights under 

(i) subsection 224(1.2) of the Income Tax Act, 

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a cont ribution, as defined in the Canada 
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance 
Act, and of any related interest, penalties or other amounts, or 

(iii) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax 
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related 
interest, penalties or other amounts, where the sum 

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a 
tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and 
the provincial legislation establishes a "provincial pension pl an" as defined in that subsection. 

(3) Operation of similar legislation — An order made under section 11, other than an  order referred to in subsection 
(1) of this section, does not affect the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 
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(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension 
Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any 
related interest, penalties or other amounts, or 

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act, 
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest, 
penalties or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(ii) is of the same nature as a cont ribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension plan" as defined in that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a 
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as 
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) 
of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, 
penalties or other amounts. 

18.3 (1) Deemed trusts — Subject to subsection (2), notwithstanding any provision in federal or provincial legislation 
that has the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be 
regarded as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision. 

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) 
of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor in respect 
of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose of which 
is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the 
province where 

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the 
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in 
subsection 227(4) or (4.1) of the Income Tax Act, or 

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of the 
Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that subsection 
and the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to 
in subsection 23(3) or (4) of the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, 
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope against 
any creditor, however secured, as the corresponding federal provision. 

18.4 (1) Status of Crown claims — In relation to a proceeding under this Act, all claims, including secured claims, of 
Her Majesty in right of Canada or a province or any body under an enactment respecting workers' compensation, in this 
section and in section 18.5 called a "workers' compensation body", rank as unsecured claims. 

(3) Operation of similar legislation — Subsection (1) does not affect the operation of 
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(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension 
Plan, or an  employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any 
related interest, penalties or other amounts, or 

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act, 
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest, 
penalties or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(ii) is of the same nature as a con tribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension pl an" as defined in that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a 
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as 
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) 
of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, 
penalties or other amounts. 

20. [Act to be applied conjointly with other Acts] — The provisions of this Act may be applied together with the 
provisions of any Act of Parliament or of the legislature of any province, that authorizes or makes provision for the 
sanction of compromises or arrangements between a company and its shareholders or any class of them. 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at September 18, 2009) 

11. General power of court — Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and 
Restructuring Act, if an  application is made under this Act in respect of a debtor company, the cou rt, on the application 
of any person interested in the matter, may, subject to the rest rictions set out in this Act, on notice to any other person or 
without notice as it may see fit, make any order that it considers appropriate in the circumstances. 

11.02 (1) Stays, etc. — initial application — A court  may, on an initial application in respect of a debtor company, 
make an order on any terms that it may impose, effective for the period that the cou rt  considers necessary, which period 
may not be more than 30 days, 

(a) staying, until otherwise ordered by the cou rt, all proceedings taken or that might be taken in respect of the 
company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act; 

(b) restraining, until otherwise ordered by the cou rt, further proceedings in any action, suit or proceeding against 
the company; and 

(c) prohibiting, until otherwise ordered by the cou rt, the commencement of any action, suit or proceeding against 
the company. 

(2) Stays, etc. — other than initial application — A court  may, on an  application in respect of a debtor company other 
than an initial application, make an order, on any terms that it may impose, 
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(a) staying, until otherwise ordered by the cou rt, for any period that the court  considers necessary, all proceedings 
taken or that might be taken in respect of the company under an  Act referred to in paragraph (1)(a); 

(b) restraining, until otherwise ordered by the cou rt, further proceedings in any action, suit or proceeding against 
the company; and 

(c) prohibiting, until otherwise ordered by the cou rt, the commencement of any action, suit or proceeding against 
the company. 

(3) Burden of proof on app lication — The court  shall not make the order unless 

(a) the applicant satisfies the cou rt  that circumstances exist that make the order appropriate; and 

(b) in the case of an  order under subsection (2), the applicant also satisfies the cou rt  that the applicant has acted, 
and is acting, in good faith and with due diligence. 

11.09 (1) Stay — Her Majesty — An order made under section 11.02 may provide that 

(a) Her Majesty in right of C anada may not exercise rights under subsection 224(1.2) of the Income Tax Act or any 
provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2) of the 
Income Tax Act and provides for the collection of a cont ribution, as defined in the Canada Pension Plan, or an 
employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related 
interest, penalties or other amounts, in respect of the company if the company is a tax debtor under that subsection 
or provision, for the period that the cou rt  considers appropriate but ending not later than 

(i) the expiry of the order, 

(ii) the refusal of a proposed compromise by the creditors or the cou rt , 

(iii) six  months following the court  sanction of a compromise or an  arrangement, 

(iv) the default by the company on any term of a compromise or an  arrangement, or 

(v) the performance of a compromise or an  arrangement in respect of the company; and 

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in 
respect of the company if the company is a debtor under that legislation and the provision has a purpose similar to 
subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides for the 
collection of a sum, and of any related interest, penalties or other amounts, and the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension pl an" as defined in that subsection, 

for the period that the cou rt  considers appropriate but ending not later than the occurrence or time referred to in 
whichever of subparagraphs (a)(i) to (v) that may apply. 

(2) When order ceases to be in effect — The portions of an  order made under section 11.02 that affect the exercise of 
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rights of Her Majesty referred to in paragraph (1)(a) or (b) cease to be in effect if  

(a) the company defaults on the payment of any amount that becomes due to Her Majesty after the order is made  

and could be subject to a demand under  

(i) subsection 224(1.2) of the Income Tax Act,  

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection  
224(1.2) of the Income Tax Act and provides for the collection of a cont ribution, as defined in the Canada  
Pension Plan, or an  employee's premium, or employer's premium, as defined in the Employment Insurance  
Act, and of any related interest, penalties or other amounts, or  

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax  
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related  

interest, penalties or other amounts, and the sum  

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a  
tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or  

(B) is of the same nature as a con tribution under the Canada Pension Plan if the province is a "province  
providing a comprehensive pension pl an" as defined in subsection 3(1) of the Canada Pension Plan and  
the provincial legislation establishes a "provincial pension plan" as defined in that subsection; or  

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her  

Majesty in exercising rights under  

(i) subsection 224(1.2) of the Income Tax Act,  

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection  
224(1.2) of the Income Tax Act and provides for the collection of a con tribution, as defined in the Canada  
Pension Plan, or an  employee's premium, or employer's premium, as defined in the Employment Insurance  
Act, and of any related interest, penalties or other amounts, or  

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax  
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related  
interest, penalties or other amounts, and the sum  

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a  
tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or  

(B) is of the same nature as a cont ribution under the Canada Pension Plan if the province is a "province  
providing a comprehensive pension pl an" as defined in subsection 3(1) of the Canada Pension Plan and  
the provincial legislation establishes a "provincial pension pl an" as defined in that subsection.  

(3) Operation of similar legislation — An order made under section 11.02, other than the po rtions of that order that  
affect the exercise of rights of Her Majesty referred to in paragraph (1)(a) or (b), does not affect the operation of  

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,  

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection  

224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension  
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Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any 
related interest, penalties or other amounts, or 

(c) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax Act, 
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest, 
penalties or other amounts, and the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(ii) is of the same nature as a cont ribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension plan" as defmed in that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a 
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as 
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) 
of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, 
penalties or other amounts. 

37. (1) Deemed trusts — Subject to subsection (2), despite any provision in federal or provincial legislation that has the 
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as 
being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision. 

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) 
of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision"), nor does it 
apply in respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole 
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under 
a law of the province if 

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the 
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in 
subsection 227(4) or (4.1) of the Income Tax Act, or 

(b) the province is a "province providing a comprehensive pension plan" as defmed in subsection 3(1) of the 
Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defmed in that subsection 
and the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to 
in subsection 23(3) or (4) of the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, despite any 
Act of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor, 
however secured, as the corresponding federal provision. 

Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 13, 2007) 

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an amount as 
or on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount, to hold 
the amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person and from 
property held by any secured creditor of the person that, but for a security interest, would be property of the person, until 
the amount is remitted to the Receiver General or withdrawn under subsection (2). 

(1.1) Amounts collected before bankruptcy — Subsection (1) does not apply, at or after the time a person becomes a 
bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to any amounts that, before that time, were 
collected or became collectible by the person as or on account of tax under Division II. 
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(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of 
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an 
amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General 
or withdrawn in the manner and at the time provided under this Pa rt, property of the person and property held by any 
secured creditor of the person that, but for a security interest, would be property of the person, equal in value to the 
amount so deemed to be held in trust, is deemed 

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and apart 
from the property of the person, whether or not the property is subject to a security interest, and 

(b) to form no part  of the estate or property of the person from the time the amount was collected, whether or not 
the property has in fact been kept separate and apart from the estate or property of the person and whether or not 
the property is subject to a security interest 

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property or in 
the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all security 
interests. 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as at December 13, 2007) 

67. (1) Property of bankrupt — The property of a bankrupt divisible among his creditors shall not comprise 

(a) property held by the bankrupt in trust for any other person, 

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws applicable in the 
province within which the property is situated and within which the bankrupt resides, or 

(b.1) such goods and services tax credit payments and prescribed payments relating to the essential needs of an 
individual as are made in prescribed circumstances and are not property referred to in paragraph (a) or (b), 

but it shall comprise 

(c) all property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired by or 
devolve on him before his discharge, and 

(d) such powers in or over or in respect of the property as might have been exercised by the bankrupt for his own 
benefit. 

(2) Deemed trusts — Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that 
has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as 
held in trust for Her Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in the absence of that 
statutory provision. 

(3) Exceptions — Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) 
of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor in respect 
of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose of which 
is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the 
province where 

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the 
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in 
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subsection 227(4) or (4.1) of the Income Tax Act, or 

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of the 
Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that subsection 
and the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to 
in subsection 23(3) or (4) of the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, 
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope against 
any creditor, however secured, as the corresponding federal provision. 

86. (1) Status of Crown claims — In relation to a bankruptcy or proposal, all provable claims, including secured 
claims, of Her Majesty in right of Canada or a province or of any body under an Act respecting workers' compensation, 
in this section and in section 87 called a "workers' compensation body", rank as unsecured claims. 

(3) Exceptions — Subsection (1) does not affect the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act; 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defmed in the Canada Pension 
Plan, or an employee's premium, or employer's premium, as defmed in the Employment Insurance Act, and of any 
related interest, penalties or other amounts; or 

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act, 
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest, 
penalties or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(ii) is of the same nature as a cont ribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defmed in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension plan" as defined in that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a 
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as 
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) 
of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, 
penalties or other amounts. 

Footnotes 
1 	Section 11 was amended, effective September 18, 2009, and now states: 

11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an application is made 
under this Act in respect of a debtor company, the cou rt, on the application of any person interested in the matter, may, subject 
to the restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any order that it 
considers appropriate in the circumstances. 

2 	The amendments did not come into force until September 18, 2009. 
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Nortel Networks Corp., Re (2009), 256 O.A.C. 131, 2009 CarswellOnt 7383, 2009 ONCA 833, 59 C.B.R. (5th) 23, 
77 C.C.P.B. 161, (sub nom. Sproule v. Nortel Networks Corp.) 2010 C.L.L.C. 210-005, (sub nom. Sproule v. Nortel 
Networks Corp., Re) 99 O.R. (3d) 708 (Ont. C.A.) - referred to 

Priszm Income Fund, Re (2011), 2011 ONSC 2061, 2011 CarswellOnt 2258, 75 C.B.R. (5th) 213 (Ont. S.C.J.) - 
considered 

Rothmans, Benson & Hedges Inc. v. Saskatchewan (2005), [2005] 1 S.C.R. 188, 2005 SCC 13, 2005 CarswellSask 
162, 2005 CarswellSask 163, 250 D.L.R. (4th) 411, [2005] 9 W.W.R. 403 (S.C.C.) - considered 

Stelco Inc., Re (2004), 48 C.B.R. (4th) 299, 2004 CarswellOnt 1211 (Ont. S.C.J. [Commercial List]) - considered 

Ted Leroy Trucking Ltd., Re (2010), (sub nom. Century Services Inc. v. Canada (A.G.)) [2010] 3 S.C.R. 379, 
[2010] G.S.T.C. 186, 12 B.C.L.R. (5th) 1, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 G.T.C. 2006 
(Eng.), (sub nom. Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), (sub nom. Leroy (Ted) 
Trucking Ltd., Re) 503 W.A.C. 1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B.C.A.C. 1, 2010 SCC 60, 2010 
CarswellBC 3419, 2010 CarswellBC 3420, 409 N.R. 201, (sub nom. Ted LeRoy Trucking Ltd., Re) 326 D.L.R. 
(4th) 577, 72 C.B.R. (5th) 170, [2011] 2 W.W.R. 383 (S.C.C.) - considered 

Timminco Ltd., Re (2012), 2012 ONSC 506, 95 C.C.P.B. 48, 2012 CarswellOnt 1263, 85 C.B.R. (5th) 169 (Ont. 
S.C.J. [Commercial List]) - followed 

WestlawNext. CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 



First Leaside Wealth Management Inc., Re, 2012 ONSC 1299, 2012 CarswellOnt 2559 

2012 ONSC 1299, 2012 CarswellOnt 2559, 213 A.C.W.S. (3d) 266 

Statutes considered: 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 
Generally — referred to 

s. 2 "insolvent person" — considered 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
Generally — referred to 

s. 2 — considered 

s. 2 "secured creditor" — considered 

s. 3(1) — considered 

s. 11.51 [en. 2005, c. 47, s. 128] — considered 

s. 11.51(1) [en. 2005, c. 47, s. 128] — considered 

s. 11.52 [en. 2005, c. 47, s. 128] — considered 

s. 11.52(1) [en. 2007, c. 36, s. 66] — considered 

Constitution Act, 1867, (U.K.), 30 & 31 Vict., c. 3, reprinted R.S.C. 1985, App. II, No. 5 
Generally — referred to 

s. 91 ¶ 21 — considered 

s. 92 ¶ 13 — considered 

APPLICATION by members of insolvent group of companies for initial order under Companies' Creditors Arrangement Act. 

D.M. Brown J.: 

I. Overview: CCAA Initial Order 

1 	On Thursday, February 23, 2012, I granted an Initial Order under the Companies' Creditors Arrangement Act, R.S.C. 
1985, c. C-36, in respect of the Applicants. These are my Reasons for that decision. 

II. The applicant corporations 

2 	The Applicants are members of the First Leaside group of companies. They are described in detail in the affidavit of 
Gregory MacLeod, the Chief Restructuring Officer of First Leaside Wealth Management ("FLWM"), so I intend only refer in 
these Reasons to the key entities in the group. The parent corporation, FLWM, owns several subsidiaries, including the 
applicant, First Leaside Securities Inc. ("FLSI"). According to Mr. MacLeod, the Group's operations centre on FLWM and 
FLSI. 
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3 	FLSI is an Ontario investment dealer that manages clients' investment po rtfolios which, broadly speaking, consist of 
non-proprietary Marketable Securities as well as proprietary equity and debt securities issued by First Leaside (the so-called 
"FL Products"). All segregated. Marketable Securities are held in segregated client accounts with Penson Financial Services 
Canada Inc. 

4 	First Leaside designed its FL Products to provide investors with consistent monthly distributions. First Leaside acts as a 
real estate syndicate, purchasing real estate through limited partnerships with a view to rehabilitating the properties for lease 
at higher rates or eventual resale. First Leaside incorporated special-purpose corporations to act as general partners in the 
various LPs it set up. The general partners of First Leaside's Canadian LPs — i.e. those which own property in Canada — are 
applicants in this proceeding. First Leaside also seeks to extend the benefits of the Initial Order to the corresponding LPs. 

5 	First Leaside has two types of LPs: individual LPs that acquire and operate a single property or development, and 
aggregator LPs that hold units of multiple LPs. Investors have invested in both kinds of LPs. In paragraph 49 of his affidavit  
Mr. MacLeod detailed the LPs within First Leaside. While most First Leaside LPs hold interests in identifiable properties, for 
a few, called `Blind Pool LPs", clients invest funds without knowing where the funds likely were to be invested. Those LPs 
are described in paragraph 51 of Mr. MacLeod's affidavit. 

6 	The applicant, First Leaside Finance Inc. ("FL Finance"), acted as a "central bank" for the First Leaside group of 
entities. 

M.  The material events leading to this application 

7 	In the fall of 2009 the Onta rio Securities Commission began investigating First Leaside. In March, 2011, First Leaside 
retained the proposed Monitor, Grant Thornton Limited, to review and make recommendations about First Leaside's 
businesses. Around the same time First Leaside arranged for appraisals to be performed of various properties. 

8 	Grant Thornton released its repo rt  on August 19, 2011. For purposes of this application Grant Thornton made several 
material findings: 

(i) There exist significant interrelationships between the entities in the FL Group which result in a complex corporate 
structure; 

(ii) Certain LPs have been a drain on the resources of the Group as a result of recurring operating losses and property 
rehabilitation costs; and, 

(iii) The future viability of the FL Group was contingent on its ability to raise new capital: 

If the FL Group was restricted from raising new capital, it would likely be unable to continue its operations in the 
ordinary course, as it would have insufficient revenue to suppo rt  its infrastructure, staffing costs, dis tributions, and 
to meet their funding requirements for existing projects. 
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9 	As a result of the report  First Leaside hired additional staff to improve accounting resources and financial planning. Last 
November the Board appointed an Independent Committee to assume all decision-making authority in respect of First 
Leaside; the Group's founder, David Phillips, was no longer in charge of its management. 

10 	FLSI is regulated by both the OSC and the Investment Industry Regulatory Organization of Canada ("IIROC"). In 
October, 2011, IIROC issued FLSI a discretionary early warning level 2 letter prohibiting the company from reducing capital 
and placing other restrictions on its activities. At the same time the OSC told First Leaside that unless satisfactory 
arrangements were made to deal with its situation, the OSC almost certainly would take regulatory action, including seeking 
a cease trade order. 

11 	First Leaside agreed to a voluntary cease trade, retained Gr ant Thornton to act as an  independent monitor, informed 
investors about those developments, and made available the August Gr ant Thornton repo rt. 

12 	Because the cease trade restricted First Leaside's ability to raise capital, the Independent Committee decided in late 
November to cease dist ributions to clients, including distributions to LP unit holders, interest payments on client notes/debts, 
and dividends on common or preferred shares. 

13 In December the Independent Committee decided to retain Mr. MacLeod as CRO for First Leaside and asked him to 
develop a workout pl an, which he finalized in late January, 2012. Mr. MacLeod deposed that the downturn in the economy 
has resulted in First Leaside realizing lower operating income while incurring higher operational costs. In his affidavit Mr. 
MacLeod set out his conclusion about a workout pl an: 

After carefully analyzing the situation, my ultimate conclusion was that it was too risky and uncertain for First Leaside 
to pursue a resumption of previous operations, including the raising of capital. My recommendation to the Independent 
Committee was that First Leaside instead undertake an orderly wind-down of operations, involving: 

(a) Completing any ongoing property development activity which would create value for investors; 

(b) Realizing upon assets when it is feasible to do so (even where optimal realization might occur over the next 12 
to 36 months); 

(c) Dealing with the significant inter-company debts; and, 

(d) Distributing proceeds to investors. 

Mr. MacLeod further deposed: 

[T]he best way to promote this wind-down is through a filing under the CCAA so that all issues — especially the 
numerous investor and creditor claims and inter-company claims — can be dealt with in one forum under the 
supervision of the court. 

The Independent Committee approved Mr. MacLeod's recommendations. This application resulted. 

IV. Availability of CCAA 
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A. The financial condition of the applicants 

14 According to Mr. MacLeod, First Leaside has over $370 million in assets under management. Some of those, however, 
are Marketable Securities. First Leaside is proposing that clients holding Marketable Securities (which are held in segregated 
accounts) be free to transfer them to another investment dealer during the CCAA process. As to the value of FL Products, Mr. 
MacLeod deposed that "it remains to be determined specifically how much value will be realized for investors on the LP 
units, debt instruments, and shares issued by the various First Leaside entities." 

15 	First Leaside's debt totals approximately $308 million: $176 million to secured creditors (mostly mortgagees) and 
$132 million to unsecured creditors, including investors holding notes or other debt instruments. 

16 Mr. MacLeod summarized his assessment of the financial status of the First Leaside Group as follows: 

[S]ince GTL reported that the aggregate value of properties in the First Leaside exceeded the value of the properties, 
there will be net proceeds remaining to provide at least some return to subordinate creditors or equity holders (i.e., LP 
unit holders and corporation shareholders) in many of the First Leaside entities. The recovery will, of course, vary 
depending on the entity. At this stage, however, it is fair to conclude that there is a material equity deficit both in 
individual First Leaside entities and in the overall First Leaside group. 

17 	In his affidavit Mr. MacLeod also deposed, with respect to the financial situation of First Leaside, that: 

(i) The cease trade placed severe financial constraints on First Leaside as almost every business unit depended on the 
ability of FLWM and its subsidiaries to raise capital from investors; 

(ii) There are immediate cash flow crises at FLWM and most LPs; 

(iii) FLWM's cash reserves had fallen from $2.8 million in November, 2011 to $1.6 million at the end of this January; 

(iv) Absent new cash from asset disposals, current cash reserves would be exhausted in April; 

(v) At the end of December, 2011 Ventures defaulted by failing to make a principal mortgage payment of $4.25 million 
owing to KingSett; 

(vi) Absent cash flow from FLWM a default is imminent for Investor's Harmony property; 

(vii) First Leaside lacks the liquidity or refinancing options to rehabilitate a number of the properties and execute on its 
business plan; and, 

(viii) First Leaside generally has been able to make mortgage payments to its creditors, but in the future it will be 
difficult to do so given the need to expend monies on property development and upgrading activities 

18 In his description of the status of the employees of the Applicants, Mr. MacLeod did not identify any issue concerning 
a pension funding deficiency. 1  The internally-prepared 2010 FLWM financial statements did not record any such liability. 
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Grant Thornton did not identify any such issue in its Pre-filing Repo rt . 

19 	First Leaside is not proposing to place all of its operations under court-supervised insolvency proceedings. It does not 
plan to seek Chapter 11 protection for its Texas properties since it believes they may be able to continue operations over the 
anticipated wind-up period using cash flows they generate and pay their liabilities as they become due. Nor does First 
Leaside seek to include in this CCAA proceeding the First Leaside Venture LP ("Ventures") which owns and operates several 
properties in Ontario and British Columbia. On February 15, 2012 Ventures and Bridge Gap Konsult Inc. signed a non-
binding term sheet to provide some bridge financing for Ventures. First Leaside decided not to include ce rtain Ventures-
related limited partnerships in the CCAA application at this stage,' while reserving the right to later bring a motion to extend 
the Initial Order and stay to these Excluded LPs. The Initial Order which I signed reflected that reservation. 

20 As noted above, over the better pa rt  of the past year the proposed Monitor, Grant Thornton, has become familiar with 
the affairs of the First Leaside Group as a result of the review it conducted for its August, 2011 repo rt. Last November First 
Leaside retained Grant Thornton as an independent monitor of its business. 

21 	In its Pre-filing Report  Grant Thornton noted that the last available financial statements for FLWM were internally 
prepared ones for the year ended December 31, 2010. They showed a net loss of about $2.863 million. The Pre-filing Repo rt  
contained a 10-week cash flow projection (ending April 27, 2012) prepared by the First Leaside Group. The Cash Flow 
Projection does not contemplate servicing interest and principal payments during the projection period. On that basis the 
Cash Flow Projection showed the Group's combined closing bank balance declining from $6.97 million to $4.144 million by 
the end of the projection period. Grant Thornton reviewed the Cash Flow Projection and stated that it reflected the probable 
and hypothetical assumptions on which it was prepared and that the assumptions were suitably supported and consistent with 
the plans of the First Leaside Group and provided a reasonable basis for the Cash Flow Projection. 

22 	Grant Thornton reported that ce rtain creditors, specifically construction lien claimants, had commenced enforcement 
proceedings and it concluded: 

Given creditors' actions to date and due to the complicated nature of the FL Group's business, the complex corporate 
structure and the number of competing stakeholders, it is unlikely that the FL Group will be able to conduct an orderly 
wind-up or continue to rehabilitate properties without the stability provided by a formal Court supervised restructuring 
process. 

As the various stakeholder interests are in many cases intertwined, including intercompany claims, the granting of the 
relief requested would provide a single forum for the numerous stakeholders of the FL Group to be heard and to deal 
with such parties' claims in an orderly manner, under the supervision of the Cou rt, a CRO and a Court-appointed 
Monitor. In particular, a simple or forced divestiture of the properties of the FL Group would not only erode potential 
investor value, but would not provide the structure necessary to reconcile investor interests on an equitable and ratable 
basis. 

A stay of proceedings for both the Applicants and the LPs is necessary if it is deemed appropriate by this Honourable 
Court  to allow the FL Group to maintain its business and to allow the FL Group the opportunity to develop, refine and 
implement their restructuring/wind-up plan(s) in a stabilized environment. 

B. Findings 
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23 I am satisfied that the Applicants are "companies" within the meaning of the CCAA and that the total claims against the 
Applicants, as an affiliated group of companies, is greater than $5 million. 

24 Are the Applicant companies "debtor companies" in the sense that they are insolvent? For the purposes of the CCAA a 
company may be insolvent if it falls within the definition of an insolvent person in section 2 of the Bankruptcy and 
Insolvency Act or if its financial circumstances fall within the meaning of insolvent as described in  Stele() Inc., Re which 
include a financially troubled corporation that is "reasonably expected to run out of liquidity within reasonable proximity of 
time as compared with the time reasonably required to implement a restructuring". 3  

25 When looked at as a group the Applicants fall within the extended meaning of "insolvent": as a result of the cease trade 
their ability to raise capital has been severely restricted; cash reserves fell significantly from November until the time of 
filing, and the Cash Flow Projection indicates that cash reserves will continue to decline even with the cessation of payments 
on mortgages and other debt; Mr. MacLeod estimated that cash reserves would run out in April; dis tributions to unit holders 
were suspended last November; and, some formal mortgage defaults have occurred. 

26 	However, a secured creditor mortgagee, Midland Loan Services Inc., submitted that to qualify for CCAA protection 
each individual applicant must be a "debtor company" and that in the case of one applicant, Queenston Manor General 
Partner Inc., that company was not insolvent. In his affidavit Mr. MacLeod deposed that the Queenston Manor LP is owned 
by the First Leaside Expansion Limited Partnership ("FLEX"). Queenston owns and operates a 77-unit retirement complex in 
St. Catherines, has been profitable since 2008 and is expected to remain profitable through 2013. Queenston has been listed 
for sale, and management currently is considering an offer to purchase the property. Midland Loan submitted that in light of 
that financial situation, no finding could be made that the applicant, Queenston Manor General Partner Inc., was a "debtor 
company". 

27 	Following that submission I asked Applicants' counsel where in the record one could find evidence about the 
insolvency of each individual Applicant. That prompted a break in the hearing, at the end of which the Applicants filed a 
supplementary affidavit from Mr. MacLeod. Indicating that one of the biggest problems facing the Applicants was the lack of 
complete and up-to-date records, in consultation with the Applicants' CFO Mr. MacLeod submitted a chart providing, to the 
extent possible, further information about the financial status of each Applicant. That chart broke down the financial status of 
each of the 52 Applicants as follows: 
Insolvent 	 28 
Dormant 	 15 
Little or no realizable assets 	 5  
More information to be made available to the cou rt 	 3 
Other: management revenue stopped in 2010; $70,000 cash; $270,000 in related-company receivables 	1 

Queenston Manor General Partner Inc. was one of the applicants for which "more information would be made available to 
the court". 

28 As I have found, when looked at as a group, the Applicants fall within the extended meaning of "insolvent". When one 
descends a few levels and looks at the financial situation of some of the aggregator LPs, such as FLEX, Mr. MacLeod 
deposed that FLEX is one of the largest net debtors — i.e. it is unable to repay inter-company balances from operating cash 
flows and lacks sufficient net asset value to settle the intercompany balances through the immediate liquidation of assets. The 
evidence therefore suppo rts a finding that the corporate general partner of FLEX is insolvent. Queenston Manor is one of 
several assets owned by FLEX, albeit an asset which uses the form of a limited partnership. 
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29 If an insolvent company owns a healthy asset in the form of a limited partnership does the health of that asset preclude 
it from being joined as an applicant in a CCAA proceeding? In the circumstances of this case it does not. The ju risprudence 
under the CCAA provides that the protection of the Act may be extended not only to a "debtor company", but also to entities 
who, in a very practical sense, are "necessary pa rties" to ensure that that stay order works. Morawetz J. put the matter the 
following way in Priszm Income Fund, Re: 

The CCAA definition of an eligible company does not expressly include partnerships. However, CCAA courts have 
exercised jurisdiction to stay proceedings with respect to partnerships and limited partnerships where it is just and 
convenient to do so. See Lehndorff, supra, and Re Canwest Global Communications Corp., 2009 CarswellOnt 6184 
(S.C.J.). 

The courts have held that this relief is appropriate where the operations of the debtor companies are so intertwined with 
those of the partnerships or limited partnerships in question, that not extending the stay would significantly impair the 
effectiveness of a stay in respect of the debtor companies. 4  

30 	Although section 3(1) of the CCAA requires a court  on an initial application to inquire into the solvency of any 
applicant, the jurisprudence also requires a cou rt  to take into account the relationship between any particular company and the 
larger group of which it is a member, as well as the need to place that company within the protection of the Initial Order so 
that the order will work effectively. On the evidence filed I had no hesitation in concluding that given the insolvency of the 
overall First Leaside Group and the high degree of inter-connectedness amongst the members of that group, the protection of 
the CCAA needed to extend both to the Applicants and the limited partnerships listed in Schedule "A" to the Initial Order. 
The presence of all those entities within the ambit of the Initial Order is necessary to effect an orderly winding-up of the 
insolvent group as a whole. Consequently, whether Queenston Manor General Partner Inc. falls under the Initial Order by 
virtue of being a "debtor company", or by virtue of being a necessary party as pa rt  of an intertwined whole, is, in the 
circumstances of this case, a distinction without a practical difference. 

31 	In sum, I am satisfied that those Applicants identified as "insolvent" on the chart attached to Mr. MacLeod's 
supplementary affidavit are "debtor companies" within the meaning of the CCAA and that the other Applicants, as well as the 
limited partnerships listed on Schedule "A" of the Initial Order, are entities to which it is necessary and appropriate to extend 
CCAA protection. 

C. "Liquidation" CCAA 

32 While in most circumstances resort is made to the CCAA to "permit the debtor to continue to car ry  on business and, 
where possible, avoid the social and economic costs of liquidating its assets" and to create "conditions for preserving the 
status quo while attempts are made to fmd common ground amongst stakeholders for a reorganization that is fair to all", the 
reality is that "reorganizations of differing complexity require different legal mechanisms." 5  That reality has led cou rts to 
recognize that the CCAA may be used to sell substantially all of the assets of a debtor company to preserve it as a going 
concern under new ownership, or to wind-up or liquidate it. In Lehndoiff General Partner Ltd., Re 7  Farley J. observed: 

It appears to me that the purpose of the CCAA is also to protect the interests of creditors and to enable an orderly 
distribution of the debtor company's affairs. This may involve a winding-up or liquidation of a company or simply a 
substantial downsizing of its business operations, provided the same is proposed in the best interests of the creditors 
generally. See Assoc. Investors, supra, at p. 318; Re Amirault Co. (1951), 32 C.B.R. 1986, (1951) 5 D.L.R. 203 
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(N.S.S.C.) at pp. 187-8 (C.B.R.). 

33 In the decision of Associated Investors of Canada Ltd., Re referred to by Farley J., the Albe rta Court  of Queen's Bench 
stated: 

The realities of the modem marketplace dictate that cou rts of law respond to commercial problems in innovative ways 
without sacrificing legal principle. In my opinion, the Companies' Creditors Arrangement Act is not restricted in its 
application to companies which are to be kept in business. Moreover, the Court is not without the ability to address 
within its jurisdiction the concerns expressed in the Ontario cases. The Act may be invoked as a means of liquidating a 
company and winding-up its affairs but only if certain conditions precedent are met: 

1. It must be demonstrated that benefits would likely flow to Creditors that would not otherwise be available if 
liquidation were effected pursuant to the Bankruptcy Act or the Winding-Up Act. 

2. The Court must concurrently provide directions pursuant to compatible legislation that ensures judicial control 
over the liquidation process and an effective means whereby the affairs of the company may be investigated and the 
results of that investigation made available to the Cou rt . 

3. A Plan of Arrangement should not receive judicial sanction until the Cou rt  has in its possession, all of the 
evidence necessary to allow the Cou rt  to properly exercise its discretion according to standards of fairness and 
reasonableness, absent any fmdings of illegality. 8  

The editors of The 2012 Annotated Bankruptcy and Insolvency Act take some issue with the extent of those conditions: 

With respect, these conditions may be too rigorous. If the cou rt  finds that the plan is fair and reasonable and in the best 
interests of creditors, and there are cogent reasons for using the statute rather than the BIA or WURA, there seems no 
reason why an orderly liquidation could not be carried out under the CCAA. 9  

34 Mr. MacLeod, the CRO, deposed that no viable plan exists to continue First Leaside as a going concern and that the 
most appropriate course of action is to effect an orderly wind-down of First Leaside's operations over a period of time and in 
a manner which will create the opportunity to realize improved net asset value. In his professional judgment the CCAA 
offered the most appropriate mechanism by which to conduct such an orderly liquidation: 

[T]he best way to promote this wind-down is through a filing under the CCAA so that all issues — especially the 
numerous investor and creditor claims and the inter-company claims — can be dealt with in one forum under the 
supervision of the court . 

In its Pre-filing Report  the Monitor also supported using the CCAA to implement the "restructuring/wind-up plan(s) in a 
stabilized environment". 

35 	Both the CRO and the proposed Monitor possess extensive knowledge about the workings of the Applicants. Both 
support  a process conducted under the CCAA as the most practical and effective way in which to deal with the affairs of this 
insolvent group of companies. No party contested the availability of the CCAA to conduct an orderly winding-up of the 
affairs of the Applicants (although, as noted, some pa rties questioned whether certain entities should be included within the 
scope of the Initial Order). Given that state of affairs, I saw no reason not to accept the professional judgment of the CRO and 
the proposed Monitor that a liquidation under the CCAA was the most appropriate route to take. 
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36 Moreover, I saw no prejudice to claimant creditors by permitting the winding-up of the First Leaside Group to proceed 
under the CCAA instead of under the BL4 in view of the convergence which exists between the CCAA and BL4 on the issue of 
priorities. As the Supreme Court  of Canada pointed out in Century Services: 

Because the CCAA is silent about what happens if reorganization fails, the BIA scheme of liquidation and distribution 
necessarily supplies the backdrop for what will happen if a CCAA reorganization is ultimately unsuccessful.' °  

As the British Columbia Court of Appeal observed in Caterpillar Financial Services Ltd. v. 360networks Corp. interested 
parties also use that priorities backdrop to negotiate successful CCAA reorganizations: 

While it might be suggested that CCAA proceedings may require those with a financial stake in the company, including 
shareholders and creditors, to compromise some of their rights in order to sustain the business, it cannot be said that the 
priorities between those with a fmancial stake are meaningless. The right of creditors to realize on any security may be 
suspended pending the final approval of the cou rt, but this does not render their potential priority nugatory. Priorities are 
always in the background and in fluence the decisions of those who vote on the plan. 11  

37 I therefore concluded that the CCAA was available to the Applicants in the circumstances, and I so ordered. 

V. Representative Counsel, CRO and Monitor 

38 The Applicants sought the appointment of Fraser Milner Casgrain ("FMC") as Representative Counsel to represent the 
interests of the some 1,200 clients of FLSI in this proceeding, subject to the right of any client to opt-out of such 
representation. The proposed Monitor expressed the view that it would be in the best interests of the FL Group and its 
investors to appoint Representative Counsel. No party objected to such an appointment. I reviewed the qualifications and 
experience of proposed Representative Counsel and its proposed fees, and I was satisfied that it would be appropriate to 
appoint FMC as Representative Counsel on the terms set out in the Initial Order. 

39 The Applicants sought the appointment of G.S. MacLeod & Associates Inc. as CRO of First Leaside. No party objected 
to that appointment. The Applicants included a copy of the CRO's December 21, 2011 Retention Agreement in their 
materials. The proposed Monitor stated that the appointment of a CRO was impo rtant to ensure an adequate level of senior 
corporate governance leadership. I agree, especially in light of the withdrawal of Mr. Phillips last November from the 
management of the Group. The proposed Monitor reported that the terms and conditions of the Retention Agreement were 
consistent with similar arrangements approved by other cou rts in CCAA proceedings and the remuneration payable was 
reasonable in the circumstances. As a result, I confirmed the appointment of G.S. MacLeod & Associates Inc. as CRO of 
First Leaside. 

40 Finally, I appointed Grant Thornton as Monitor. No party objected, and Grant Thornton has extensive knowledge of the 
affairs of the First Leaside Group. 

VI. Administration and D&O Charges and their priorities 

A. Charges sought 
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41 The Applicants sought approval, pursuant to section 11.52 of the CCAA, of an Administration Charge in the amount of 
$1 million to secure amounts owed to the Estate Professionals — First Leaside's legal advisors, the CRO, the Monitor, and 
the Monitor's counsel. 

42 	They also sought an order indemnifying the Applicants' directors and officers against any post-filing liabilities, 
together with approval, pursuant to section 11.51 of the CCAA, of a Director and Officer's Charge in the amount of $250,000 
as security for such an indemnity. Historically the First Leaside Group did not maintain D&O insurance, and the Independent 
Committee was not able to secure such insurance at reasonable rates and terms when it tried to do so in 2011. 

43 	The Monitor stated that the amount of the Administration Charge was established based on the Estate Professionals' 
previous history and experience with restructurings of similar magnitude and complexity. The Monitor regarded the amount 
of the D&O Charge as reasonable under the circumstances. The Monitor commented that the combined amount of both 
charges ($1.25 mil lion) was reasonable in comparison with the amount owing to mortgagees ($176 million). 

44 	In its Pre-filing Report  the Monitor did note that shortly before commencing this application the Applicants paid 
$250,000 to counsel for the Independent Committee of the Board. The Monitor stated that the payment might "be subject to 
review by the Monitor, if/when it is appointed, in accordance with s. 36.1(1) of the CCAA". No party requested an 
adjudication of this issue, so I refer to the matter simply to record the Monitor's expression of concern. 

45 	Based on the evidence filed, I concluded that it was necessary to grant the charges sought in order to secure the 
services of the Estate Professionals and to ensure the continuation of the directors in their offices and that the amounts of the 
charges were reasonable in the circumstances. 

B. Priority of charges 

46 	The Applicants sought super-priority for the Adminis tration and D&O Charges, with the Administration Charge 
enjoying first priority and the D&O Charge second, with some modification with respect to the property of FLSI which the 
Applicants had negotiated with IIROC. 

47 	In its Pre-filing Repo rt  the proposed Monitor stated that the mortgages appeared to be well collateralized, and the 
mortgagees would not be materially prejudiced by the granting of the proposed priority charges. The proposed Monitor 
reported that it planned to work with the Applicants to develop a methodology which would allocate the priority charges 
fairly amongst the Applicants and the included LPs, and the allocation methodology developed would be submitted to the 
Court for review and approval. 

48 	In Indalex Ltd., Re 12  the Court  of Appeal reversed the super-priority initially given to a DIP Charge by the motions 
judge in an initial order and, instead, following the sale of the debtor company's assets, granted priority to deemed trusts for 
pension deficiencies. In reaching that decision Cou rt  of Appeal observed that affected persons — the pensioners — had not 
been provided at the beginning of the CCAA proceeding with an appropriate opportunity to participate in the issue of the 
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priority of the DIP Charge. 13  Specifically, the Court  of Appeal held: 

In this case, there is nothing in the record to suggest that the issue of paramountcy was invoked on April 8, 2009, when 
Morawetz J. amended the Initial Order to include the super-priority charge. The documents before the cou rt  at that time 
did not alert the court  to the issue or suggest that the PBA deemed trust would have to be overridden in order for Indalex 
to proceed with its DIP financing effo rts while under CCAA protection. To the contrary, the affidavit of Timothy Stubbs, 
the then CEO of Indalex, sworn April 3, 2009, was the primary source of information before the cou rt. In para. 74 of his 
affidavit, Mr. Stubbs deposes that Indalex intended to comply with all applicable laws including "regulatory deemed 
trust requirements". 

While the super-priority charge provides that it ranks in priority over trusts, "statutory or otherwise", I do not read it as 
taking priority over the deemed trust in this case because the deemed trust was not identified by the cou rt  at the time the 
charge was granted and the affidavit evidence suggested such a priority was unnecessary. As no fording of paramountcy 
was made, valid provincial laws continue to operate: the super-priority charge does not override the PBA deemed trust. 
The two operate sequentially, with the deemed trust being satisfied first from the Reserve Fund. 14  

49 	In his recent decision in Timminco Ltd., Re f ' ("Timminco I") Morawetz J. described the commercial reality 
underpinning requests for Administration and D&O Charges in CCAA proceedings: 

In my view, in the absence of the court  granting the requested super priority and protection, the objectives of the CCAA 
would be frustrated. It is not reasonable to expect that professionals will take the risk of not being paid for their services, 
and that directors and officers will remain if placed in a compromised position should the Timminco Entities continue 
CCAA proceedings without the requested protection. The outcome of the failure to provide these respective groups with 
the requested protection would, in my view, result in the overwhelming likelihood that the CCAA proceedings would 
come to an abrupt halt, followed, in all likelihood, by bankruptcy proceedings. 16  

50 	In its Pre-filing Repo rt  the proposed Monitor expressed the view that if the priority charges were not granted, the First 
Leaside Group likely would not be able to proceed under the CCAA. 

51 	In my view, absent an express order to the contrary by the initial order applications judge, the issue of the priorities 
enjoyed by administration, D&O and DIP lending charges should be finalized at the commencement of a CCAA proceeding. 
Professional services are provided, and DIP funding is advanced, in reliance on super-priorities contained in initial orders. To 
ensure the integrity, predictability and fairness of the CCAA process, certainty must accompany the granting of such super-
priority charges. When those impo rtant objectives of the CCAA process are coupled with the Cou rt  of Appeal's holding that 
parties affected by such priority orders be given an opportunity to raise any paramountcy issue, it strikes me that a judge 
hearing an initial order application should directly raise with the pa rties the issue of the priority of the charges sought, 
including any possible issue of paramountcy in respect of competing claims on the debtor's property based on provincial 
legislation. 

52 Accordingly I raised that issue at the commencement of the hearing last Thursday and requested submissions on the 
issues of priority and paramountcy from any interested party. Several pa rties made submissions on those points: (i) the 
Applicants, proposed Monitor and proposed Representative Counsel submitted that the Cou rt  should address any priority or 
paramountcy issues raised; (ii) IIROC advised that it did not see any paramountcy issue in respect of its interests; (iii) counsel 
for Midland Loan submitted that a paramountcy issue existed with respect to its client, a secured mortgagee, because it 
enjoyed certain property rights under provincial mortgage law; she also argued that the less than full day's notice of the 
hearing given by the Applicants was inadequate to permit the mortgagee to consider its position, and her client should be 
given seven days to do so; and, (iv) counsel for a construction lien claimant, Structform Inte rnational, who spoke on behalf of 

WestlawNeXt. CANADA Copyright O Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 
	13 



First Leaside Wealth Management Inc., Re, 2012 ONSC 1299, 2012 CarswellOnt 2559 

2012 ONSC 1299, 2012 CarswellOnt 2559, 213 A.C.W.S. (3d) 266 

a number of such lien claimants, made a similar submission, contending that the construction lien claimants required 10 days 
to determine whether they should make submissions on the relationship between their lien claims and any super-priority 
charge granted under the CCAA. 

53 	I did not grant the adjournment requested by the mortgagee and construction lien claimants for the following reasons. 
First, the facts in Indalex were quite different from those in the present case, involving as they did considerations of what 
fiduciary duty a debtor company owed to pensioners in respect of underfunded pension liabilities. I think caution must be 
exercised before extending the holding of Indalex concerning CCAA-authorized priority charges to other situations, such as 
the one before me, which do not involve claims involving pension deficiencies, but claims by more "ordinary" secured 
creditors, such as mortgagees and construction lien claimants. 

54 	Second, I have some difficulty seeing how constitutional issues of paramountcy arise in in a CCAA proceeding as 
between claims to the debtor's property by secured creditors, such as mortgagees and construction lien claimants, and 
persons granted a super-priority charge by court order under sections 11.51 and 11.52 of the CCAA. At the risk of gross over-
simplification, Canadian constitutional law places the issue of priorities of secured creditors in different legislative balliwicks 
depending on the health of the debtor company. When a company is healthy, secured creditor priorities usually are 
determined under provincial laws, such as personal property security legislation and related statutes, which result from 
provincial legislatures exercising their powers with respect to "property and civil rights in the province". 17  However, when a 
company gets sick — becomes insolvent — our Constitution vests in Parliament the power to craft the legislative regimes 
which will govern in those circumstances. Exercising its power in respect of "bankruptcy and insolvency', 18  Parliament has 
established legal frameworks under the BIA and CCAA to administer sick companies. Priority determinations under the 
CCAA draw on those set out in the BIA, as well as the provisions of the CCAA dealing with specific claims such as Crown 
trusts and other claims. 

55 	As it has evolved over the years the constitutional doctrine of paramountcy polices the overlapping effects of valid 
federal and provincial legislation: "The doctrine applies not only to cases in which the provincial legislature has legislated 
pursuant to its ancillary power to trench on an area of federal jurisdiction, but also to situations in which the provincial 
legislature acts within its primary powers, and Parliament pursuant to its ancillary powers." 19  Since 1960 the Supreme Court 
of Canada has travelled a "path of judicial restraint in questions of paramountcy'. 20  That Court has not been prepared to 
presume that, by legislating in respect of a matter, Parliament intended to rule out any possible provincial action in respect of 
that subject,21  unless (and it is a big "unless"), Parliament used very clear statutory language to that effect. 22  

56 	I have found that the Applicants have entered the world of the sick, or the insolvent, and are eligible for the protection 
of the federal CCAA. The federal legislation expressly brings mortgagees and construction lien claimants within its regime — 
the defmition of "secured creditor" contained in section 2 of the CCAA specifically includes "a holder of a mortgage" and "a 
holder of a ...lien...on or against...all or any of the property of a debtor company as security for indebtedness of the debtor 
company". The federal legislation also expressly authorizes a court  to grant priority to adminis tration and D&O charges over 
the claims of such secured creditors of the debtor. 23  In light of those express provisions in sections 2, 11.51 and 11.52 of the 
CCAA, and my finding that the Applicants are eligible for the protection offered by the CCAA, I had great difficulty 
understanding what argument could be advanced by the mortgagees and construction lien claimants about the concurrent 
operation of provincial and federal law which would relieve them from the priority charge provisions of the CCAA. I 
therefore did not see any practical need for an adjournment. 

57 	Finally, sections 11.51(1) and 11.52(1) of the CCAA both require that notice be given to secured creditors who are 
likely to be affected by an adminis tration or D&O charge before a cou rt  grants such charges. In the present case I was 
satisfied that such notice had been given. Was the notice adequate in the circumstances? I concluded that it was. To repeat, 
making due allowance for the unlimited creativity of lawyers, I have difficulty seeing what concurrent operation argument 
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could be advanced by mortgagee and construction lien claims against court-ordered super-priority charges under sections 
11.51 and 11.52 of the CCAA. Second, as reported by the proposed Monitor, the quantum of the priority charges ($1.25 
million) is reasonable in comparison with the amount owing to mortgagees ($176 million) and the mortgages appeared to be 
well collateralized based on available information. Third, the Applicant and Monitor will develop an allocation methodology 
for the priority charges for later consideration by this Cou rt . The proposed Monitor reported: 

It is the Proposed Monitor's view that the allocation of the proposed Priority Charges should be carried out on an 
equitable and proportionate basis which recognizes the separate interests of the stakeholders of each of the entities. 

The secured creditors will be able to make submissions on any proposed allocation of the priority charges. Finally, while I 
understand why the secured creditors are focusing on their specific interests, it must be recalled that the work secured by the 
priority charges will be performed for the benefit of all creditors of the Applicants, including the mortgagees and construction 
lien claimants. All creditors will benefit from an orderly winding-up of the affairs of the Applicants. 

58 	In the event that I am incorrect that no paramountcy issue arises in this case in respect of the priority charges, I echo 
the statements made by Morawetz J. in Tiinnainco which I reproduced in paragraph 49 above. In Indalex the Court  of Appeal 
accepted that "the CCAA judge can make an order granting a super-priority charge that has the effect of overriding provincial 
legislation". 24  I fmd that it is both necessary and appropriate to grant super priority to both the Adminis tration and D&O 
Charges in order to ensure that the objectives of the CCAA are not frustrated. 

59 	For those reasons I did not grant the adjournment requested by Midland Loan and the construction lien claimants, 
concluding that they had been given adequate notice in the circumstances, and I granted the requested Adminis tration and 
D&O Charges. 

VII. Other matters 

60 At the hearing counsel for one of the construction lien claimants sought confirmation that by granting the Initial Order 
a construction lien claimant who had issued, but not served, a statement of claim prior to the granting of the order would not 
be prevented from serving the statement of claim on the Applicants. Counsel for the Applicants confirmed that such 
statements of claim could be served on it. 

61 	At the hearing the Applicants submitted a modified form of the model Initial Order. Ce rtain amendments were 
proposed during the hearing; the parties had an opportunity to make submissions on the proposed amendments. 

VIII. Summary 

62 For the foregoing reasons I was satisfied that it was appropriate to grant the CCAA Initial Order in the form requested. I 
signed the Initial Order at 4:08 p.m. EST on Thursday, February 23, 2012. 

Application granted. 

Footnotes 
MacLeod Affidavit, paras. 104 to 106. 
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B.C.L.R. (2d) 122, (sub nom. Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada) 73 C.B.R. 
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Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
Generally — considered 

s. 5 — considered 

s. 6 — considered 

APPEAL by creditors from judgment reported at 2001 CarswellOnt 1325, 25 C.B.R. (4th) 1 (Ont. S.C.J. [Commercial List]) 
sanctioning plan of arrangement under Companies' Creditors Arrangement Act. 

The Court: 

1 	Cumberland Asset Management, and others, appeal from orders made by Farley J. dated March 29, 2001 and May 7, 
2001. In the March 29, 2001 order Farley J. sanctioned a plan of arrangement under the Companies' Creditors Arrangement 
Act, R.S.C. 1985, c. C-36, as amended (C.C.A.A.) proposed by Deloitte & Touche Inc., the Interim Receiver of Anvil Range 
Mining Range Mining Corporation and Anvil Range Properties Inc. In his May 7, 2001 order, Farley J. ordered that the 
appellants pay costs relating to the sanction motion in the total amount of $28,500. 

2 	The facts respecting the sanctioning of the plan are set forth in Farley J.'s reasons which are reported at (2001), 25 
C.B.R. (4th) 1 (Ont. S.C.J. [Commercial List]) and need not be repeated in detail. The following is an outline, which contains 
some history of this proceeding which is not included in Farley J.'s reasons. 

3 	Anvil Range Mining Corporation is the owner of a lead and zinc mine, known as the Faro Mine, in the Yukon Territory. 
It bought this mine for about $27,000,000 in 1994 from KPMG Inc., in its capacity as Interim Receiver of the then owner, 
Curragh Inc. 

4 	Anvil Range began production in August 1995 after conducting a nine-month $75,000,000 pre-s tripping and mill 
refurbishment program. It suspended mining operations in December 1996 and milling operations in the spring of 1997 
because of falling metal prices. It recommenced operations in the fall of 1997 but ceased mining and milling early in 1998. 

5 	In January 1998, Anvil Range applied for and received protection from its creditors under the C.C.A.A. This was the 
beginning of the proceeding in which the orders under appeal were, eventually, made. In March 1998, Cominco Ltd., a 
secured creditor of Anvil Range, moved for the appointment of an interim receiver and termination of the stay provided for in 
the C.C.A.A. proceeding. Deloitte & Touche Inc. was appointed Interim Receiver and the cou rt  directed it to report  to the 
court  on certain matters, including seeking advice and directions respecting a marketing plan for the mine. 

6 	In response to this, the Interim Receiver filed its second repo rt  dated June 17, 1998 in which it recommended that "no 
funds be spent on marketing the mine for the present". This was based on several different facts, one of them being "the fact 
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that no prospective purchasers had emerged to that date .... to express even minimal interest in the mine site despite the well 
publicized facts in the industry press". 

7 	As part  of the ongoing dispute among the parties, the Interim Receiver brought a motion before Blair J., which was 
heard on August 20, 1998, seeking approval to sell ce rtain assets at the mine. Blair J. noted that the Interim Receiver had 
expressed the opinion on the basis of its market analysis that it was "unlikely that the Faro Mine can be reopened within the 
next 2-3 years and possibly as long as 5 years." He then said: 

I agree that it is difficult to be very optimistic about the future prospects of the Faro Mine, including the chance of its 
re-opening. On the other hand, Strathcona (acknowledged by all to be expe rt  in the field) seems to feel strongly that the 
best chance of recovery is if the Grum Pit at least is kept on a "standby-mode" ready to be made operative quickly when 
a period of good metal prices arrives. To do this the equipment in question will be necessary. To replace it would be 
costly and it may well be a non-starter if what is being considered is only a 3 year operation or so. 

8 	Blair J. did not dismiss the request for approval to sell the equipment but adjourned it to October 29, 1998 to enable the 
Yukon Territorial Government to do further analysis. This was because of the impo rtance of the mine to the fabric of the 
Yukon Territory. 

9 	After extensive negotiations and a filing of the Yukon Ter ritorial Government repo rt, a funding formula was established 
in December 1998 whereby the Department of Indian Affairs and Northern Development ("DIAND") assumed most of the 
funding obligations of going forward. This funding was secured by a charge against the real property. 

10 	In December 1999, the cou rt  granted leave to the Interim Receiver or the secured creditors to file a plan of 
arrangement. About a year of negotiations among the secured creditors followed, eventually leading to an extensive 
settlement conference held in 'Vancouver under the direction of Justice Kierans, sitting as a justice of the Supreme Cou rt  of 
the Yukon Territory. The conference resulted in a settlement among three groups of secured creditors: (1) the Mining Lien 
Act Claimants; (2) Cominco Ltd.; and (3) DIAND, the Yukon Ter ritorial Government and the Yukon Workers' 
Compensation, Health and Safety Board. The settlement was to be implemented by a plan under the C.C.A.A. 

11 	As will be set forth in more detail later in these reasons, the three groups of secured creditors were the only pa rties 
with a legal and economic interest in the assets of Anvil Range. The plan settled a series of complex priority disputes both 
within creditor classes and among creditor classes and also dealt with allocating funds in the Interim Receiver's possession. 

12 	The plan divides the creditors who are affected by it (the "Affected Creditors") into three classes (the three groups 
mentioned above): 

1. The Mining Lien Act Claimants. 

2. Cominco Ltd. 

3. The government creditors, DIAND, the Yukon Territorial Government, and the Yukon Workers' Compensation, 
Health and Safety Board. 
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13 	The plan provides for the class 3 creditors to acquire the mine and the mill located on it and ce rtain other assets (the 
"Excluded Assets") and to assume responsibility for funding the ongoing necessary environmental, maintenance and security 
programs. The other two classes of Affected Creditors are to share in the proceeds of the sale of the remaining assets (the 
"Realization Assets"). 

14 	The Interim Receiver recommended approval of the pl an  as the best alternative for settling the outstanding priority 
issues in dispute and because there was no recovery possible other than to the Affected Creditors. 

15 	The class 1 creditors' secured claims against Anvil R ange property, as judicially declared by judgments of the 
Supreme Court  of the Yukon Territory, total $18,312,169. The claim of the class 2 creditor, Cominco Ltd., was judicially 
determined by the Superior Cou rt  of Justice (Ontario) on January 27, 1999 to be $24,353,657 with post judgment interest 
accruing on this amount at 8.5% per annum. 

16 	With respect to the class 3 creditors, the Yukon Territo rial Government and the Yukon Workers' Compensation and 
Health and Safety Board claim is about $1,000,000. The claim advanced on behalf of DIAND is said to total over 
$60,000,000 for funding the Interim Receiver's expenses and, also, the environmental remediation costs. We shall deal with 
the salient details of it shortly. 

17 The Affected Creditors unanimously approved the pl an  which was then sanctioned by the order of Farley J. dated 
March 29, 2001. 

18 	The appellants' appeal is substantially based on the following submissions: 

1. The plan is not "fair and reasonable" in all of its circumstances as it effectively eliminates the opportunity for 
unsecured creditors to realize anything. 

2. The plan  is contrary to the purposes underlying the C.C.A.A. 

3. DIAND's reclamation claim is inconsistent with the "fair and reasonable principles" of the C.C.A.A. and 
environmental remediation legislation. 

19 	Underlying these submissions is the submission that Farley J. erred in not requiring a more complete and in-depth 
valuation of Anvil Range's assets be obtained by the Interim Receiver. 

20 	This last submission should be dealt with first because it is fundamental to the success of the appeal. Farley J.'s 
findings were based on two reports, one by Strathcona Mineral Services Ltd. dated March 12, 2001 and the other by Deloitte 
& Touche Corporate Finance C anada, Inc. dated March 13, 2001. In preparing its repo rt, Deloitte & Touche reviewed the 
Strathcona repo rt, among other materials. 

21 	In its repo rt  Strathcona noted that in the Interim Receiver's 22nd repo rt  there was an  estimate of the capital 
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expenditures that would be required to resume mining activity at the Grum deposit (which was the only accessible resource 
base on the Anvil property) including the purchase of mining equipment, rehabilitation of the pit walls, and modifications and 
repairs to the process facilities. Strathcona said: 

The total is estimated at $80 to $100 million before working capital requirements and we consider this estimate to be 
reasonable and in the general range of what could be expected. It is clear that the capital expenditures to restart mining 
operations are going to exceed, perhaps by a factor of two, the cumulative gross operating margins for three years of 
operation that are indicated. 

22 	Strathcona concluded its repo rt  as follows: 

The total amount realized from the sale or disposition of the foregoing assets on a salvage basis would appear to be in 
the order of $10-$15 million without making any con tribution towards the ongoing care and maintenance costs for the 
property or the reclamation requirements which we understand have become the responsibility of DIAND. There may 
also be some value ascribed to tax pools that remain from operating losses, capital expenditures and exploration 
expenditures by Anvil Range. However, presumably most of the value, if any, of those tax pools would only be 
applicable upon the resumption of mining operations on the property, and the Interim Receiver would be best positioned 
to comment on this item. 

23 	Deloitte & Touche Corporate Fin ance Canada, Inc. concluded that the established market value of all the assets to be 
"in the range of $11.1 to $19.9 million (Schedule 1), as at January 31, 2001" and that, if it were asked to be more specific, 
"[it] would suggest the mid-point of the foregoing r ange, being $15.5 million." It concluded: "Based on the above, there is no 
value remaining for the unsecured creditors, as the amount owed to secured creditors of over $90.0 million exceeds the value 
of the assets of Anvil R ange." 

24 The appellants submitted a letter from Wa tts, Griffis & McOuat, Consulting Geologists and Engineers, dated March 
21, 2001 which reviewed several documents, "in pa rticular" the Strathcona repo rt  dated March 12, 2001. In this letter, Wa tts, 
Griffis & McOuat stated "a number of questions about the methodology and logic that Strathcona is using". It did not state an  
opinion on the value of the Anvil R ange property. 

25 	On these materials, Farley J. concluded that "the secured claims are far in excess of the value of the assets" and that 
the value had to be determined "on a current basis" and not "on a speculative or (remote) possibility basis." He dealt with the 
evidence submitted by the appellant as follows: 

The Watts, Griffis & McOuat letter of March 21, 2001 has been hastily prepared in an  attempt to throw doubt on some 
of the Strathcona observations and conclusions - but not to discredit them. In fact in numerous inst ances [the] letter 
concurs with the Strathcona repo rt. Rather the author of the letter has some questions. It must be appreciated that 
Strathcona/Farquharson has had significant involvement with the Anvil mining facilities over the past several years, 
whereas Wa tts, Griffis & McOuat has only had this rather peripheral engagement. I do not find it unusual that two 
experienced consultants in this mining field may have different views or approaches, nor that one may feel the need for 
more information than it was able to glean from reviewing the listed documents before reaching a conclusion. In the 
result, I think it reasonable to accept the views of Farquharson, an established and recognized expert  in this field, who 
has had, as indicated, considerable experience with this matter over the past several years. Further, I think it 
inappropriate and unnecessary to further delay and incur additional costs to engage upon a further study. 
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26 	In our view, Farley J. did not err in accepting the respondent's evidence as affording a reasonable basis for his findings 
and, further, he did not make any error in his assessment of this evidence that would justify our interfering with his 
conclusions: Equity Waste Management of Canada Corp. v. Halton Hills (Town) (1997), 35 O.R. (3d) 321 (Ont. C.A.) at 
333-336. 

27 	It may be that the Strathcona repo rt, as a free standing document, could have been more detailed but this is far from 
saying that it was not capable, particularly in the context of this proceeding, which began in 1998, of forming a reasonable 
basis for Farley J.'s findings. This context includes the evidence that Anvil Range bought the property in 1994 for 
$27,000,000, that its resources underwent depletion since then, that the cost of putting the property in a state where it could 
recommence operations was some $80,000,000 to $100,000,000 and, although it had been known for sometime in the 
industry that the property was "available", no one had expressed any interest in it. 

28 	We turn now to the three basic submissions of the appellant set forth in paragraph 18 of these reasons. 

29 	It will be helpful to deal with the third submission first, that relating to the DIAND claim. The total DIAND claim is 
for something over $60,000,000. The appellants submit that by reason of the "polluter pays" principle, it is wrong that 
DIAND should have a secured claim against the assets of Anvil Range for environmental remediation at the expense of the 
unsecured creditors. There are several facets to this submission but, because of the particular facts of this case, we need not 
explore them. Of the total DIAND claim, some $16,000,000 relates to funds expended under court orders for the Interim 
Receiver and this is, undeniably, a valid secured claim. As will be apparent, it is sufficient to resolve this appeal if only this 
part  of DIAND's claim is taken into account - and it may well not be necessary to take any pa rt  of the claim into account. 

30 	We turn now to the first two of the appellant's specific submissions. The first is that the plan is not fair and reasonable 
because it effectively eliminates the opportunity for unsecured creditors to realize anything. 

31 	From the accepted valuation the maximum possible total value of Anvil Range's assets is $19,900,000. After 
eliminating the po rtion of DIAND's claim for remediation costs, the secured claims total at least $60,000.000. Accordingly, 
even after allowing for a fair margin of error on each side of the equation (the assets side and the claims side) it can be seen 
that the unsecured creditors have no legal or economic interest in the assets in question. 

32 	The second submission is that the plan is contrary to the purposes of the C.C.A.A. Cou rts have recognized that the 
purpose of the C.C.A.A. is to enable compromises to be made for the common benefit of the creditors and the company and 
to keep the company alive and out of the hands of liquidators. See, for example, Northland Properties Ltd., Re (1989), 73 
C.B.R. (N.S.) 195 (B.C. C.A.) at 201. Farley J. recognized this but also expressed the view in paragraph 11 of his reasons 
that: 

The CCAA may be utilized to effect a sale, winding up or a liquidation of a company and its assets in appropriate 
circumstances. See Re Lehndoiff General Partner Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) at 
p. 32; Re Olympia & York Developments Ltd. (1995), 34 C.B.R. (3d) 93 (Ont. Gen. Div. [Commercial List] at p. 104. 
Integral to those circumstances would be where a Plan under the CCAA would maximize the value of the stakeholders' 
pie. 
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33 	Further to this it may be noted that the plan in this case reflected a compromise of difficult priority issues among the 
secured creditors and, as stated later in Farley J.'s reasons, "the approval of this Plan will allow the creditors (both secured 
and unsecured) and the shareholders of Anvil to move on with their lives and activities while the mining properties including 
the mine will be under proper stewardship." 

34 	It may also be noted that s. 5 of the C.C.A.A. contemplates a plan which is a compromise between a debtor company 
and its secured creditors and that by the terms of s. 6 of the Act, applied to the facts of this case, the plan is binding only on 
the secured creditors and the company and not on the unsecured creditors. 

35 	Relevant to this issue is the fact that the appellants put forward an  alternative plan, which involved their receiving the 
corporate shell of Anvil Range together with $500,000, and other terms. This pl an, however, had no viability. As Farley J. 
noted in his reasons for the costs disposition it was "doomed to failure given the stated opposition to same [the alternate plan] 
of the secureds-Cominco Lien and Claimants and DIAND". 

36 	It is not necessary to resolve this issue to decide the appeal. If the order under appeal was not properly made under the 
C.C.A.A., there is no doubt that it could have been made by Farley J. in response to the alternative relief sought, which was 
that of approving a sale of Anvil Range's assets by the Interim Receiver on terms substantially similar to those provided for 
in the plan. Taking into account that the assets are insufficient to pay even half of the secured creditors claims, it is clear that 
the order under appeal occasioned no prejudice whatsoever to the appellants. Accordingly we do not give effect to this 
submission. 

37 	In the complex circumstances of the operation of the mine and given that there is no hope of the sale generating 
sufficient funds to satisfy the secured creditors, it cannot be said that Farley J. erred in approving the plan as being fair and 
reasonable. 

COSTS  

38 	The other appeal is from Farley J.'s order requiring the appellants to pay costs relating to the motion which he fixed in 
the total amount of $28,500 and allocated as follows: 

$15,000 to the Interim Receiver; 

$7,000 to Cominco; 

$5,000 to DIAND; 

$1,500 to Yukon Energy Corporation 

39 	The appellants submit that Farley J. erred in this costs disposition because pa rties with an interest in a company 
governed by the C.C.A.A. should be free to appear in court and oppose the sanctioning of a plan on legitimate grounds 
without the threat of the penalty of the costs being imposed against them. 
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40 	The award of costs, of course, was a matter within the discretion of the judge and we are not entitled to interfere with 
the exercise of the discretion just because we may have exercised it differently. To succeed the appellants must show that the 
exercise of discretion was affected by some error in principle or by misapprehension of the facts. In this case, while we might 
have been inclined simply to deprive the appellant of costs relating to the motion, we cannot say that there was no principled 
basis for the disposition which Farley J. made. He was entitled to conclude, as he did, that there was no realistic basis 
supporting the appellants' opposition to the plan. 

DISPOSITION 

41 	In the result, the appeal is dismissed with costs payable by the appellants to the respondents who delivered factums and 
appeared on the hearing of the appeal. These respondents should deliver their submissions respecting the costs of the appeal, 
in writing, within seven days of the release of these reasons and the appellants should deliver their submissions within 
fourteen days of the release of the reasons. 

Appeal dismissed. 

End of Document 	 Copyright .t) Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights 
reserved. 
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Bargain Harold's Discount Ltd. v. Paribas Bank of Canada (1992), 10 C.B.R. (3d) 23, 4 B.L.R. (2d) 306, 7 O.R. 
(3d) 362 (Ont. Gen. Div.) — referred to 

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303, 14 C.P.C. (3d) 339 (Ont. Gen. Div.) 
— referred to 

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 4 C.B.R. (3d) 311, (sub nom. 
Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991] 2 W.W.R. 136 (B.C. C.A.) — considered 

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275 (Ont. Gen. Div. [Commercial 
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Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comiskey) 1 
O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) — considered 

Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 51 B.C.L.R. (2d) 105, 2 C.B.R. (3d) 303 (B.C. C.A.) — applied 

Ultracare Management Inc. v. Zevenberger (Trustee oj) (1990), 3 C.B.R. (3d) 151, (sub nom. Ultracare 
Management Inc. v. Gammon) 1 O.R. (3d) 321 (Ont. Gen. Div.) — considered 

Statutes considered: 

Bankruptcy Code, 11 U.S.C. 1982 
s. 362(b)(4) — referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
s. 11.1 [en. 1997, c. 12, s. 124] — referred to 

Securities Act, R.S.O. 1990, c. S.5 
Generally — referred to 

Toronto Stock Exchange Act, R.S.O. 1990, c. T.15 
Generally — referred to 

Words and phrases considered 

proceeding 

The [Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36] has consistently been read as authorizing a stay of 
proceedings beyond the narrowly judicial. The word "proceeding" includes "...judicial or extra judicial conduct against 
the debtor company the effect of which is, or would be, seriously to impair the ability of the debtor company to continue 
in business during the compromise or arrangement negotiating period." Quintette Coal Ltd. v. Nippon Steel Corp. 
(1990), 51 B.C.L.R. (2nd) 105 at 113... . 

Unlike the United States Code, which specifically exempts governmental regulatory enforcement proceedings from the 
stay (11 USC para. 362(b)(4)), the [Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36] does not so limit the 
powers of the Court . 

MOTION by Toronto Stock Exchange to lift stay of all proceedings against company made under Companies' Creditors 
Arrangement Act. 

Lane J.: 

1 	This is a motion by the Toronto Stock Exchange Inc. ("TSE") to li ft  the stay imposed by my Order of February 18, 
2000, as since extended, whereby all proceedings against the Applicants were stayed under the Companies' Creditors 
Arrangement Act RSC 1985 c C-36, ("CCAA"), pending the submission of a plan to restructure the Applicant companies. If 
the stay is lifted, TSE proposes to conduct hearings into the continued eligibility of the Applicant United Keno Hill Mines 
Limited ("United Keno") for listing on the Exchange. 
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2 	Counsel indicated at the hearing that this was the first case of its so rt  that they could find. No other case had sought to 
define the effect of the CCAA on the ability of public regulators to discharge their statutory duties. Counsel for the TSE 
postulated a number of types of regulation, including those protecting health and the environment, where, he said, it would be 
unthinkable that the agency would have to come to cou rt  for permission to carry out its statutory duties. Counsel for the 
Applicants aptly termed these `in terrorem' examples. I do not regard them as useful, because I do not regard my task as the 
setting out of a rule of general application. Rather, my task is to determine, on these particular facts and dealing with the 
specific legislation involved, whether to exercise my discretion to lift the CCAA stay. 

3 	Mr. Lax conceded that the language of the Order of February 18th is broad enough to cover proceedings before 
regulatory bodies: 

3. (a) any and all proceedings, including without limitation, actions, applications, motions, suits, any extra judicial 
proceedings or remedies, taken or that may be taken by any creditor, ... or other entity exercising ... regulatory or 
administrative functions of or pertaining to government in Canada or elsewhere, or by any other corporation or entity 
.... are hereby stayed and suspended ...; and 

(f) no suit, action, other proceeding or extra judicial remedy or enforcement process shall be proceeded with or 
commenced against the Applicants .... . 

4 	The TSE is also a supplier to United Keno of the services of the Exchange, and in this capacity is restrained from 
modifying the arr angement, or pursuing any remedies in connection with it: 

4. 	 all persons having arrangements or agreements with an  Applicant, .... for the supply ... of services ... to an  
Applicant .... are hereby restrained from ... terminating, suspending modifying or cancelling such arr angements .... or 
pursuing any rights and remedies ... in respect thereof .... without the leave of this Cou rt  .... 

5 	By subsequent Orders, the stay has been extended to June 23, 2000 and the Applicants have been directed to file their 
Plan  in draft by June 9, 2000 and in fmal form by June 16, 2000. 

6 The TSE is a not-for-profit corporation created by the Toronto Stock Exchange Act RSO 1990 c. T. 15 ("TSE Act") for 
the purpose of operating the Exchange under the overall authority of the Securities Act RSO 1990 c. S. 5. It operates as a self-
regulatory organization, enacting Rules through which it regulates the operation of the market and the conduct of market 
participants. These Rules determine, inter alia, the criteria for the listing of securities on the Exchange and the halting of 
trading in, and suspension or delisting of, securities. There is also a st andard form of agreement which must be executed by a 
company in order to have its shares listed. 

7 United Keno is a publicly held mining company whose shares are listed on the TSE. The evidence indicates that in early 
2000 the TSE had some concerns about United Keno and on February 17, 2000, it forwarded a letter outlining those concerns 
to the company. They focused on United Keno's financial condition and operating results and whether the company 
continued to meet the fmancial criteria for listing; on the fact that the company's securities were trading at a price so low that 
continued trading may not be justified; on the company's failure to pay ce rtain fees; and on the continuance of the company's 
business and its ability to meet the conditions for original listing. The TSE proposed to hold a meeting on March 2, 2000, to 
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consider whether or not to suspend trading in the company's securities. As a result of the CCAA Initial Order of March 18, 
2000, the hearing was not held and the TSE brought this motion instead. Although originally returnable on March 28, 2000, 
the motion was not heard until May 17, 2000. 

8 	If leave is granted, the TSE intends to hold a hearing under its Expedited Review Process following delivery of a new 
notice of hearing. The evidence is that at that hearing United Keno will be permitted to present submissions to seek to satisfy 
TSE that suspension of trading is not warranted, failing which trading will at once be suspended. 

9 	The TSE's primary evidence is in an affidavit by Mr. John Carson, its Senior Vice-President, Listings and Market 
Regulation. After setting out the legal structure of the TSE, he testifies that the public expects that listed companies will meet 
the TSE's requirements or cease to be listed; that the TSE has given United Keno notice that it was reviewing the continuing 
listing eligibility of the company under ce rtain sections of the manual of criteria referred to in the TSE's letter of February 
17, 2000; and expresses his belief that the hearing should be allowed to proceed. 

10 	As the first reason for this belief, Mr. Carson questions the jurisdiction of the Cou rt  under the CCAA to "prohibit 
public interest regulators from carrying out their mandated functions during the period of restructuring." He notes that the 
TSE Manual expressly contemplates the insolvency of a listed issuer, or the institution of reorganization proceedings in 
respect of such a company as providing a basis for the TSE, at its discretion, halting trading in the securities. This theme was 
taken up by counsel in his submissions. 

11 	The CCAA has consistently been read as authorizing a stay of proceedings beyond the narrowly judicial. The word 
"proceeding" includes "...judicial or extra judicial conduct against the debtor company the effect of which is, or would be, 
seriously to impair the ability of the debtor company to continue in business during the compromise or arrangement 
negotiating period.": Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 51 B.C.L.R. (2d) 105 (B.C. C.A.), at 113. See also, to 
the same effect, Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.), at 309 per 
Blair J.; Re Lehndorff General Partner Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) per Farley J. and 
Meridian Development Inc. v. Toronto Dominion Bank (1984), 52 C.B.R. (N.S.) 109 (Alta. Q.B.) per Wachowich J. That the 
statutory language covers a regulatory hearing was decided by Farley J. in Re Anvil Range Mining Corp. (1998), 3 C.B.R. 
(4th) 93 (Ont. Gen. Div. [Commercial List]), albeit in a brief endorsement. 

12 Unlike the United States Code, which specifically exempts governmental regulatory enforcement proceedings from the 
stay (11 USC ¶ 362 (b)(4)), the CCAA does not so limit the powers of the Cou rt. Similarly, the CCAA amendments in 1997 
adding sec. 11.1 limited the power of the Cou rt  to order a stay in ce rtain other respects, but did not refer to regulatory action. 

13 	I conclude that the hearing proposed by the TSE is a "proceeding" within the meaning of the CCAA and is properly 
stayed by the Orders herein. 

14 	As the second basis for the position that the hearing should proceed, Mr. Carson deposes that it is crucial to the public 
interest role of the TSE that it be able to proceed with its mandated functions, including considering whether to suspend 
trading in the shares of United Keno, to protect the interest of the public investor and confidence in the securities markets. 
What is conspicuously absent from this affidavit,  and from the TSE's case, are any specifics as to how the company's 
disclosure to the public and to the Exchange fails to convey material information or how the public is harmed when the 
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insolvency, or near insolvency, of United Keno is made manifest by the publicly known existence of the CCAA proceedings 
and the fall of its share price to something in the order of 9 cents a share at the time of the hearing of this motion. Mr. Carson 
notes that the share price is now so low that it is questionable if trading should continue, but fails to note how the public 
could be misled by the price which is manifestly public, and is surely a clear warning to possible investors to look closely. 
The publicly known Order of this Cou rt  is surely an  adequate explanation, if one is needed, of the fact that the stock 
continues to be listed during the stay period despite its price having fallen below the usual trading range of TSE listed stocks. 

15 United Keno's evidence is that it has kept the public informed by press releases on February 21, March 13 and April 3, 
2000, of the CCAA proceeding and the state of its restructuring effo rts and that it has kept the TSE fully informed as well, 
including by a detailed information package presented on March 2, 2000. In that presentation, the company observed that it 
believed that financing to pull the company through its problems was available, provided nothing fundamental changed; and 
that delisting would be a fundamental change. That delisting or suspension would cause irreparable harm to United Keno's 
restructuring effo rts is attested to by several witnesses, none of whom were cross-examined. These witnesses included Mr. 
Hugh Turnbull, chairman of the Committee of Conve rtible Debenture Holders, the largest creditor of United Keno, who 
deposed that the Committee opposes this motion on the basis that suspension of United Keno's listing would seriously 
prejudice its ability to restructure and would prejudice the interests of all stakeholders. 

16 The TSE evidence on this point from Mr. Gerald Ruth suggests that suspension of the listing would not "necessarily 
preclude" the obtaining of financing, nor "inevitably prevent" the reaching of a compromise. There has been no cross-
examination admittedly, but I find the choice of adverbs and verbs instructive. The test is not so absolute. 

17 	On the evidence, I am persuaded that holding the proposed hearing would itself be seriously problematic for United 
Keno's efforts to restructure, and any suspension of trading would devastate its chances of success. On the other h and, the 
TSE has failed to present concrete evidence of harm, actual or potential, to the public from the continuance until June 23rd of 
the trading of the company's shares. 

18 In its Factum, the TSE presented the CCAA as simply an  Act designed to facilitate compromise between a debtor and 
its creditors and therefore the issue before me was one between the private pa rties United Keno and its creditors on the one 
hand; and the TSE representing the public on the other. In his oral argument, responding to a question, counsel did 
acknowledge that the CCAA was remedial legislation intended to forward a public interest, but contended that the discretion 
to be exercised was really related to the creditors' position versus the regulators. I think counsel has cast the net too narrowly. 
The CCAA is as much an instrument of a public policy as are the TSE and the Securities Act. The public policy behind the 
CCAA seems to me to be the recognition that permitting commercial enterprises a breathing space to restructure is good not 
only for the enterprise and its creditors, but also for the public which includes among its members the employees, suppliers, 
shareholders, landlords and customers of the enterprise. It is also beneficial to the public as a whole to enable enterprises to 
regain the opportunity to contribute to the country's economic strength. A similar list of affected constituencies is found in 
the decision of Austin J. in Bargain Harold's Discount Ltd. v. Paribas Bank of Canada (1992), 10 C.B.R. (3d) 23 (Ont. Gen. 
Div.). That the public interest is relev ant and is generally served by permitting an  attempt at reorganization, was recognized 
by Gibbs JA. in Hongkong Bank of Canada v. Chef Ready Foods Ltd., unreported [reported (1990), 51 B.C.L.R. (2d) 84 
(B.C. C.A.)], (cited in Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 O.R. (3d) 289 (Ont. C.A.) per Doherty 
JA, dissenting, 306) where Gibbs JA noted that: 

Almost inevitably liquidation destroyed the shareholders' investment, yielded little by way of recovery to the creditors, 
and exacerbated the social evil of devastating levels of unemployment. The government of the day [1933] sought 
through the CCAA to create a regime whereby the principals of the company and the creditors could be brought together 
under the supervision of the cou rt  to attempt a reorganization or compromise or arr angement under which the company 
could continue in business ... 
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19 	Later, Gibbs JA referred to the Act as serving a "broad constituency of investors, creditors and employees ..". In 
Ultracare Management Inc. v. Zevenberger (Trustee op (1990), 3 C.B.R. (3d) 151 (Ont. Gen. Div.), Hoilett J. referred to ".. 
the remedial nature of the legislation and the purpose it is intended to se rve, as well as the liberal interpretation mandated ...". 
In Nova Metal Products Inc., Doherty JA referred to the CCAA as "remedial in the purest sense in that it provides a means 
whereby the devastating social and economic effects of bankruptcy or creditor-initiated termination of ongoing business 
operations can be avoided ..". 

20 	These cases show that the CCAA is recognized, in its own right, as an  instrument of national economic and social 
policy deserving of a wide and liberal interpretation to enable it to se rve these purposes. 

21 	Viewing the matter, then, as involving two streams of public policy, I turn to the discretion I must exercise. The 
interests of the affected pa rties must all be weighed. On the one h and, as noted, the evidence indicates that the TSE's 
proposed action would be very harmful to the company, its shareholders, creditors, employees, suppliers and customers 
because it would likely destroy the opportunity to reorganize and continue in business. On the other hand, the TSE urges its 
public duty. At paragraph 19 of its Factum, the TSE describes its purpose, derived from the securities regulation regime, as: 
"to provide protection to investors from unfair, improper or fraudulent practices and to foster fair and efficient capital 
markets and confidence in capital markets." There is no evidence that United Keno has been involved in any unfair, improper 
or fraudulent practice, or that the market is less fair or less efficient because its shares are traded. It is asserted that the 
maintenance of investor confidence in the TSE is a reason to proceed, without any details of why the continued listing of a 
CCAA company during a brief and public restructuring period would have an adverse effect, particularly when it is admitted 
that other companies in the same or similar situations have continued to be traded. 

22 	In paragraph 21 of its Factum, the TSE lists its reasons for wishing to review the company's listing. They are the very 
reasons which drive companies into the CCAA regime. If the TSE were allowed to prevail for those reasons, simpliciter, 
without any showing of a factual foundation for believing that the public interest is genuinely at risk, the remedial purposes 
of the CCAA would be undermined. 

23 	The TSE also submitted that the priority of public interest regulators over the private interests of the CCAA pa rties had 
been recognized by Farley J. in Re Anvil Range Mining Corp. cited above. It is important to note that what was permitted 
there was a hearing before the Yukon utilities regulator to set the general level of rates for power users, of which the 
company was the single largest customer. It was not a hearing like the one proposed here, aimed directly at the protected 
company and with the objective of depriving it of an impo rtant asset. Further, the decision was that the hearing should not 
proceed until the company had sufficient time to prepare without unduly interfering with its restructuring effo rts. This 
decision does not by any means establish a general priority for regulators over the CCAA; if anything, it reinforces the 
absence of any such general priority, and the need to proceed on the particular facts of each case. 

24 In my view, on the evidence before me, the serious risk to United Keno and those involved in its survival, and to the 
public interest considerations derived from the CCAA, outweigh the largely speculative and unproven allegations of 
prejudice to the TSE in the execution of its public interest m andate. 

25 	For these reasons, I decline to lift the stay for the purpose requested. The motion is dismissed. Costs may be addressed 
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by appointment or through correspondence if the pa rties agree. 

Motion dismissed. 

End of Document 
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Subject: Corporate and Commercial; Insolvency 

Table of Authorities 

Cases considered: 

Meridian Dey. Inc. v. TD. Bank; Meridian Del). Inc. v. Nu-West Ltd., [1984] 5 W.W.R. 215, 52 C.B.R. (N.S.) 109, 
32 Alta. L.R. (2d) 150, 53 A.R. 39 (Q.B.) — applied 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1970, c. C-25 [now R.S.C. 1985, c. C-346] 

Application for leave to realize on mortgage and assignment of rents. 

Trainor J. (orally): 

1 	In these proceedings I made an order on 7th April 1988 which contains a provision that all proceedings taken or that 
might be taken by any of the petitioners' creditors: 
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2 	... shall be stayed until further order of this Court  upon notice to the Petitioners and that further proceedings in any 
action, suit or proceeding commenced by any person against any of the Petitioners be stayed until further order of this 
Court, upon notice to the Petitioners, that no action, suit or other proceeding may be proceeded with or commenced 
against any of the Petitioners by any person except with leave of this Cou rt, upon notice to the Petitioners, and subject to 
such terms as this Cou rt  may impose, and that the right of any person to realize upon or otherwise deal with any security 
held by that person on the undertaking, property and assets of any of the Petitioners be and the same is postponed on 
such terms and conditions as this Cou rt  may deem proper ... 

3 The motion before me today is by counsel on behalf of Guardian Trust Company. He asks for an order that Guardian 
Trust have leave to realize on an indenture of mortgage and an assignment of rents both made between Unity Investment 
Company Limited and Guardian Trust Company. The  affidavit  of the principal of the petitioner companies, Mr. Gaglardi, 
filed on 30th May of this year contains this paragraph: 

4 Unity is a wholly-owned subsidiary of Northland and is the registered owner of a single parcel of property situate 
in Nelson, British Columbia. Northland acquired all of the issued and outstanding shares of Unity in or about December, 
1980 for the sole purpose of acquiring the Nelson property, Unity's sole asset. The vendors had insisted on a share rather 
than asset purchase at the time. 

5 Margaret Anderson, who is an assistant vice-president of Guardian Trust Company, in her affidavit filed on 27th May 
said: 

6 	That on or about July 16 1983, Unity Investment Company, Limited, granted a mortgage to Guardian Trust 
Company which was guaranteed by Robe rt  John Phillip Gaglardi to secure payment of a loan in the principal sum of 
$500,000.00. 

7 	I am advised in the course of these proceedings, and I think it is disclosed by the affidavit material which is here, that 
the present assessed value of the property is about $340,000, that there is currently owing in respect to that mortgage about 
$400,000, and I believe the taxes are payable in addition to that amount, in the sum of about another $50,000. 

8 The Anderson  affidavit  contains this paragraph: 

9 	That in addition to obtaining a mortgage from Unity Investment Comp any, Limited as security for the loan, 
Guardian Trust Company obtained an  Assignment of Rents dated July 13, 1983, which was registered in the Nelson 
Land Title Office on August 3, 1983, under No. S 19466 charging the l and and premises described herein. 

She further avers: 

10 	That the Assignment of Rents provides that the Assignor, Unity Investment Company, Limited is entitled to 
receive all rents until default is made under the mortgage at which time the Assignee, upon notice to the ten ants, is 
entitled to all rents falling due from the date of service of notice. 
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And further: 

11 	That prior to April 1, 1988, monthly mortgage payments due pursuant to the mortgage between Guardian Trust 
Company and Unity Investment Company, Limited had been regularly paid. 

And: 

12 That following pronouncement of the Ex Pa rte Order of The Honourable Mr. Justice Trainor in these proceedings 
on April 7, 1988, we were advised by a representative of the `Northland Group" that no further payments would be 
made pursuant to the mortgage and none have been received. 

13 	It is in those circumstances that the motion has been made for leave to realize on the indenture of mortgage and 
assignment of rents. 

14 With respect to this particular legislation, I would like to refer to what is said by the cou rt  in Meridian Del,. Inc. v. T.D. 
Bank; Meridian Dey. Inc. v. Nu-West Ltd., [1984] 5 W.W.R. 215, 52 C.B.R. (N.S.) 109, 32 Alta. L.R. (2d) 150, 53 A.R. 39 
(Q.B.). At p. 113, Mr. Justice Wachowich said: 

15 	This Act, though little used, is one of a number of federal statutes dealing with insolvency. In common with the 
various other statutes, it envisages the protection of creditors and the orderly adminis tration of the debtor's affairs or 
assets. 

Then he cites authority for that proposition and continues [pp. 113-14]: 

16 	In the words of Duff C.J.C. who spoke for the cou rt  in A.G. Can. v. A.G. Que., [1934] S.C.R. 659, 16 C.B.R. 1 at 
2, [1934] 4 D.L.R. 75: 

17 	... the aim of the Act is to deal with the existing condition of insolvency in itself to enable arrangements to be 
made in view of the insolvent condition of the company under judicial authority which, otherwise, might not be 
valid prior to the initiation of proceedings in bankruptcy. Ex facie it would appear that such a scheme in principle 
does not radically depart from the normal character of bankruptcy legislation. 

18 	The legislation is intended to have wide scope and allow a judge to make orders which will effectively maintain 
the status quo for a period while the insolvent company attempts to gain the approval of its creditors for a proposed 
arrangement which will enable the company to remain in operation for what is, hopefully, the future benefit of both the 
company and its creditors. 

19 	I adopt that as a statement of the purpose of this legislation and the underlying purpose behind the order which was 

WeStiawNeXt:.CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.  



Northland Properties Ltd., Re, 1988 CarswellBC 553 

1988 CarSWeIIBC 553, 73 C.B.R. (N.S.) 141 

made on 7th April last. The particular problem that was dealt with in the Meridian case had to do with letters of credit, and 
there was consideration as to whether or not action upon that letter of credit demanding that it be honoured would amount to 
a proceeding. There was some discussion of that at p. 117 where he said: 

20 	... I am mindful of the wide scope of action which Parliament intended for this section of the Act. To narrow the 
interpretation of "proceeding" could lessen the ability of a cou rt  to restrain a creditor from acting to prejudice an  
eventual arrangement in the interim when other creditors are being consulted. As I indicated earlier, it is necessary to 
give this section a wide interpretation in order to ensure its effectiveness. I hesitate therefore to restrict the term 
"proceedings" to those necessarily involving a cou rt  or court  official because there are situations in which to do so 
would allow non judicial proceedings to go against the creditor which would effectively prejudice other creditors and 
make effective arr angement impossible. The restriction could thus defeat the purpose of the Act. 

21 	It is true insofar as that particular case is concerned what he said there is obiter dicta, but it underlines again the general 
purpose of the Act and the intent to put things in a position for a period of time so that action can be taken for the general 
welfare and well-being of the company and of the creditors of the company. 

22 On that basis it would seem to me that the leave to act on the indenture of mortgage as is requested would be going too 
far and that that should not be permitted at this time. The time that I am talking about is the time period involved in the 
implementation of the order that was made in April. There are a number of applications with respect to the procedures which 
should be followed which are pending before me at this time, but the proposal generally is that by the end of this summer the 
proposal should be made to the creditors and an  opportunity to have their response to that proposal given to them so that the 
next steps can be taken. 

23 In those circumstances and in that time frame I would not think that it would be appropriate to grant leave to Guardian 
to take any steps with respect to a foreclosure of the mortgage. 

24 That leaves consideration of the assignment of rents. It seems to me that in the circumstances here Guardian was in a 
position as of 1st April, when there was default under the mortgage, that they then became vested with the right to take an 
assignment of the rents. The only step which had to be taken was notification of the tenants. There is in the affidavit material 
some indication that the petitioners in these proceedings generally were aware of the legislation by that time and were giving 
consideration to the steps which might be taken and which in fact were taken, resulting in the order of 7th April. 

25 	In those circumstances, it seems to me that Guardian's right to take action on the assignment of rents should be 
recognized. I cannot, in the circumstances, see that that would prejudice the other creditors. It was a right which was in 
existence prior to the order being made, and it seems to me as well, on the basis of what I have heard, that it would be in 
keeping with what has taken place concerning other mortgages. So in essence the recognition of the assignment of rents 
really simply puts Guardian in the position where they can receive moneys which they ordinarily would have received if 
matters had continued on the basis that had existed prior to 1st April. In those circumstances the assignment of rents should 
be recognized, but the application is dismissed with respect to taking any other proceedings or any proceedings in respect to 
the mortgage. 

26 	In those circumstances, since the success is divided, I think probably I should just leave the question of costs and make 
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no order concerning costs. 

Application allowed in part. 

End of Document 	 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights 
reserved. 
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John Teolis , for Fuji Bank Canada. 

Robert Thorton , for certain of the advisory boards. 

Subject: Corporate and Commercial; Insolvency 

Corporations --- Arrangements and compromises —Under Companies' Creditors Arrangements Act — Arrangements 

— Effect of arrangement — Stay of proceedings 

Corporations — Arrangements and compromises — Companies' Creditors Arrangement Act — Stay of proceedings 
— Stay being granted even where it would affect non-applicants that were not companies within meaning of Act — 

Business operations of applicants and non-applicants being so intertwined as to make stay appropriate. 

The applicant companies were involved in property development and management and sought the protection of the 

Companies' Creditors Arrangement Act ("CCAA") in order that they could present a plan of compromise. They also 

sought a stay of all proceedings against the individual company applicants either in their own capacities or because of 
their interest in a larger group of companies. Each of the applicant companies was insolvent and had outstanding 
debentures issued under trust deeds. They proposed a plan of compromise among themselves and the holders of the 
debentures as well as those others of their secured and unsecured creditors deemed appropriate in the circumstances. 

A question arose as to whether the cou rt  had the power to grant a stay of proceedings against non-applicants that were 

not companies and, therefore, not within the express provisions of the CCAA. 

Held: 

The application was allowed. 

It was appropriate, given the significant financial intertwining of the applicant companies, that a consolidated plan be 
approved. Further, each of the applicant companies had a realistic possibility of being able to continue operating even 

though each was currently unable to meet all of its expenses. This was precisely the so rt  of situation in which all of the 

creditors would likely benefit from the application of the CCAA and in which it was appropriate to grant an order 

staying proceedings. 

The inherent power of the court to grant stays can be used to supplement s. 11 of the CCAA when it is just and rea-

sonable to do so. Clearly, the cou rt  had the jurisdiction to grant a stay in respect of any of the applicants that were 

companies fitting the criteria in the CCAA. However, the stay requested also involved limited partnerships where (1) 
the applicant companies acted on behalf of the limited partnerships, or (2) the stay would be effective against any 

proceedings taken by any party against the property assets and undertakings of the limited partnerships in which they 
held a direct interest. The business operations of the applicant companies were so intertwined with the limited part-

nerships that it would be impossible for a stay to be granted to the applicant companies that would affect their business 
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without affecting the undivided interest of the limited partnerships in the business. As a result, it was just and rea-
sonable to supplement s. 11 and grant the stay. 

While the provisions of the CCAA allow for a cramdown of a creditor's claim, as well as the interest of any other 
person, anyone wishing to start or continue proceedings against the applicant companies could use the comeback 
clause in the order to persuade the cou rt  that it would not be just and reasonable to maintain the stay. In such a motion, 
the onus would be on the applicant companies to show that it was appropriate in the circumstances to continue the stay. 
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B.L.R. 148, (sub nom. Re First Investors Corp.) 46 D.L.R. (4th) 669 (Q.B.) , reversed (1988), 71 C.B.R. 71, 60 
Alta. L.R. (2d) 242, 89 A.R. 344 (C.A.) - referred to 

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.) - referred to 

Canada Systems Group (EST) v. Allen-Dale Mutual Insurance Co. (1982), 29 C.P.C. 60, 137 D.L.R. (3d) 287 

(Ont. H.C.) [affirmed (1983), 41 O.R. (2d) 135, 33 C.P.C. 210, 145 D.L.R. (3d) 266 (C.A.) ] - referred to 

Empire-Universal Films Ltd. v. Rank, [1947] O.R. 775 [H.C.] - referred to 

Feifer v. Frame Manufacturing Corp., Re, 28 C.B.R. 124, [1947] Que. K.B. 348 (C.A.) - referred to 

Fine's Flowers Ltd. v. Fine's Flowers (Creditors of) (1992), 10 C.B.R. (3d) 87, 4 B.L.R. (2d) 293, 87 D.L.R. (4th) 

391, 7 O.R. (3d) 193 (Gen. Div.) - referred to 

Gaz Métropolitain v. Wynden Canada Inc. (1982), 44 C.B.R. (N.S.) 285 (Que. S.C.) [affirmed (1982), 45 C.B.R. 
(N.S.) 11 (Que. C.A.) ] - referred to 

Hongkong Bank of Canada v. Chef Ready Foods Ltd (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84, [1991] 2 
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Inducon Development Corp. Re (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.) - referred to 

International Donut Corp. v. 050863 N.B. Ltd. (1992), 127 N.B.R. (2d) 290, 319 A.P.R. 290 (Q.B.) - considered 

Keppoch Development Ltd., Re (1991), 8 C.B.R. (3d) 95 (N.S. T.D.) - referred to 

Langley's. Ltd, Re, [1938] O.R. 123, [1938] 3 D.L.R. 230 (C.A.) - referred to 
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B.C.L.R. 183 (C.A.) - referred to 
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s. 8 

s. 11 

Courts of Justice Act, R.S.O. 1990, c. C.43. 

Judicature Act, The, R.S.O. 1937, c. 100. 

Limited Partnerships Act, R.S.O. 1990, c. L.16 — 

s. 2(2) 

s. 3(1) 

s. 8 

s. 9 
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s. 11 

s. 12(1) 

s. 13 

s. 15(2) 

s. 24 

Partnership Act, R.S.A. 1980, c.P-2 — Pt. 2 

s. 75 

Rules considered: 

Ontario, Rules of Civil Procedure — 

r. 8.01 

r. 8.02 

Application under Companies' Creditors Arrangement Act to file consolidated plan of compromise and for stay of 
proceedings. 

Farley J.: 

1 	These are my written reasons relating to the relief granted the applicants on December 24, 1992 pursuant to their 
application under the Companies' Creditors Arrangement Act , R.S.C. 1985, c. C-36 ("CCAA") and the Courts of 

Justice Act , R.S.O. 1990, c. C.43 ("CJA"). The relief sought was as follows: 

(a) short  service of the notice of application; 

(b) a declaration that the applicants were companies to which the CCAA applies; 

(c) authorization for the applicants to file a consolidated plan of compromise; 

(d) authorization for the applicants to call meetings of their secured and unsecured creditors to approve the 
consolidated plan of compromise; 
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(e) a stay of all proceedings taken or that might be taken either in respect of the applicants in their own capacity or 
on account of their interest in Lehndorff United Properties (Canada) ("LUPC"), Lehndorff Properties (Canada) 
("LPC") and Lehndorff Properties (Canada) II ("LPC II") and collectively (the "Limited Partnerships") whether as 

limited partner, as general partner or as registered titleholder to ce rtain of their assets as bare trustee and nominee; 

and 

(f) certain other ancillary relief. 

2 	The applicants are a number of companies within the larger Lehndorff group ("Group") which operates in 
Canada and elsewhere. The group appears to have suffered in the same way that a number of other property developers 

and managers which have also sought protection under the CCAA in recent years. The applicants are insolvent; they 
each have outstanding debentures issues under trust deeds; and they propose a plan of compromise among themselves 
and the holders of these debentures as well as those others of their secured and unsecured creditors as they deemed 
appropriate in the circumstances. Each applicant except THG Lehndorff Vermiigensverwaltung GmbH ("GmbH") is 
an Ontario corporation. GmbH is a company incorporated under the laws of Germany. Each of the applicants has 
assets or does business in Canada. Therefore each is a "company" within the definition of s. 2 of the CCAA. The 
applicant Lehndorff General Partner Ltd. ("General Partner Company") is the sole general partner of the Limited 
Partnerships. The General Partner Company has sole control over the property and businesses of the Limited Part-
nerships. All major decisions concerning the applicants (and the Limited Partnerships) are made by management 
operating out of the Lehndorff Toronto Office. The applicants aside from the General Partner Company have as their 

sole purpose the holding of title to properties as bare trustee or nominee on behalf of the Limited Partnerships. LUPC 

is a limited partnership registered under the Limited Partnership Act , R.S.O. 1990, c. L.16 ("Ontario LPA"). LPC and 

LPC II are limited partnerships registered under Pa rt  2 of the Partnership Act , R.S.A. 1980, c. P-2 ("Alberta PA") and 

each is registered in Ontario as an extra provincial limited partnership. LUPC has over 2,000 beneficial limited 
partners, LPC over 500 and LPC II over 250, most of whom are residents of Germany. As at March 31, 1992 LUPC 
had outstanding indebtedness of approximately $370 million, LPC $45 million and LPC II $7 million. Not all of the 
members of the Group are making an application under the CCAA. Taken together the Group's indebtedness as to 
Canadian matters (including that of the applicants) was approximately $543 million. In the summer of 1992 various 

creditors (Canada Trustco Mortgage Comp any, Bank of Montreal, Royal Bank of Canada, Canadian Imperial Bank of 

Commerce and the Bank of Tokyo Canada) made demands for repayment of their loans. On November 6, 1992 
Funtanua Investments Limited, a minor secured lendor also made a demand. An interim standstill agreement was 
worked out following a meeting of July 7, 1992. In conjunction with Peat Marwick Thorne Inc. which has been acting 
as an informal monitor to date and Fasken Campbell Godfrey the applicants have held multiple meetings with their 

senior secured creditors over the past half year and worked on a restructuring plan. The business affairs of the ap-
plicants (and the Limited Partnerships) are significantly intertwined as there are multiple instances of intercorporate 
debt, cross-default provisions and guarantees and they operated a centralized cash management system. 

3 	This process has now evolved to a point where management has developed a consolidated restructuring plan 

which plan addresses the following issues: 

(a) The compromise of existing conventional, term and operating indebtedness, both secured and unsecured. 
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(b) The restructuring of existing project fmancing commitments. 

(c) New financing, by way of equity or subordinated debt. 

(d) Elimination or reduction of certain overhead. 

(e) Viability of existing businesses of entities in the Lehndorff Group. 

(f) Restructuring of income flows from the limited partnerships. 

(g) Disposition of further real property assets aside from those disposed of earlier in the process. 

(h) Consolidation of entities in the Group; and 

(i) Rationalization of the existing debt and security structure in the continuing entities in the Group. 

Formal meetings of the beneficial limited partners of the Limited Partnerships are scheduled for January 20 and 21, 
1993 in Germany and an information circular has been prepared and at the time of hearing was being translated into 
German. This application was brought on for hearing at this time for two general reasons: (a) it had now ripened to the 
stage of proceeding with what had been distilled out of the strategic and consultative meetings; and (b) there were 
creditors other than senior secured lenders who were in a position to enforce their rights against assets of some of the 
applicants (and Limited Partnerships) which if such enforcement did take place would result in an undermining of the 
overall plan. Notice of this hearing was given to various creditors: Barclays Bank of Canada, Barclays Bank PLC, 
Bank of Montreal, Citibank Canada, Canada Trustco Mortgage Corporation, Royal Trust Corporation of Canada, 
Royal Bank of Canada, the Bank of Tokyo Canada, Funtauna Investments Limited, Canadian Imperial Bank of 
Commerce, Fuji Bank Canada and First City Trust Company. In this respect the applicants have recognized that 

although the initial application under the CCAA may be made on an ex pa rte basis (s. 11 of the CCAA; Re Langley's 

Ltd., [1938] O.R. 123, [1938] 3 D.L.R. 230 (C.A.) ; Re Keppoch Development Ltd. (1991), 8 C.B.R. (3d) 95 (N.S. 

T.D.) . The court  will be concerned when major creditors have not been alerted even in the most minimal fashion (Re 

Inducon Development Corp. (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either sup-

ported or not opposed. 

4 	"Instant" debentures are now well recognized and respected by the cou rts: see Re United Maritime Fishermen 

Co-operative (1988), 67 C.B.R. (N.S.) 44 (N.B. Q.B.) , at pp. 55-56, varied on reconsideration (1988), 68 C.B.R. 
(N.S.) 170 (N.B. Q.B.) , reversed on different grounds (1988), 69 C.B.R. (N.S.) 161 (N.B. C.A.) , at pp. 165-166; Re 

Stephanie's Fashions Ltd. (1990), 1 C.B.R. (3d) 248 (B.C. S.C.) at pp. 250-251; Nova Metal Products Inc. v. Comiskey 

(Trustee of) (sub nom. Elan Corp. v. Comiskey) (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A., 

dissenting on another point, at pp. 306-310 (O.R.); Ultracare Management Inc. v. Zevenberger (Trustee of) (sub nom. 

Ultracare Management Inc. v. Gammon) (1990), 1 O.R. (3d) 321 (Gen. Div.) at p. 327. The applicants would appear 
to me to have met the technical hurdle of s. 3 and as defined s. 2) of the CCAA in that they are debtor companies since 

they are insolvent, they have outstanding an issue of debentures under a trust deed and the compromise or arrangement 
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that is proposed includes that compromise between the applicants and the holders of those trust deed debentures. I am 
also satisfied that because of the significant intertwining of the applicants it would be appropriate to have a consoli-
dated plan. I would also understand that this cou rt  (Ontario Court  of Justice (General Division)) is the appropriate 
court  to hear this application since all the applicants except GmbH have their head office or their chief place of 
business in Ontario and GmbH, although it does not have a place of business within Canada, does have assets located 
within Ontario. 

5 	The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an 
alternative to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me that the 
purpose of the statute is to enable insolvent companies to carry on business in the ordinary course or otherwise deal 
with their assets so as to enable plan of compromise or arrangement to be prepared, filed and considered by their 
creditors and the cou rt. In the interim, a judge has great discretion under the CCAA to make order so as to effectively 
maintain the status quo in respect of an insolvent company while it attempts to gain the approval of its creditors for the 
proposed compromise or arrangement which will be to the benefit of both the company and its creditors. See the 
preamble to and sections 4, 5, 6, 7, 8 and 11 of the CCAA; Reference re Companies' Creditors Arrangement Act, 

[1934] S.C.R. 659 at p. 661, 16 C.B.R. 1, [1934] 4 D.L.R. 75 ; Meridian Developments Inc. v. Toronto Dominion 

Bank, [1984] 5 W.W.R. 215 (Alta. Q.B.) at pp. 219-220; Norcen Energy Resources Ltd v. Oakwood Petroleums Ltd. 

(1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361 (Q.B.) , at pp. 12-13 (C.B.R.); Quintette Coal Ltd v. Nippon Steel 

Corp. (1990), 2 C.B.R. (3d) 303 (B.C. C.A.) , at pp. 310-311, affirming (1990), 2 C.B.R. (3d) 291, 47 B.C.L.R. (2d) 
193 (S.C.) , leave to appeal to S.C.C. dismissed (1991), 7 C.B.R. (3d) 164 (S.C.C.) .; Nova Metal Products Inc. v. 

Comiskey (Trustee o) , supra, at p. 307 (O.R.); Fine's Flowers v. Fine's Flowers (Creditors o) (1992), 7 O.R. (3d) 193 
(Gen. Div.) , at p. 199 and "Reorganizations Under The Companies' Creditors Arrangement Act", Stanley E. Edwards 
(1947) 25 Can. Bar Rev. 587 at p. 592. 

6 	The CCAA is intended to provide a structured environment for the negotiation of compromises between a 
debtor company and its creditors for the benefit of both. Where a debtor company realistically plans to continue op-
erating or to otherwise deal with its assets but it requires the protection of the cou rt  in order to do so and it is otherwise 
too early for the cou rt  to determine whether the debtor company will succeed, relief should be granted under the 
CCAA. see Nova Metal Products Inc. v. Comiskey (Trustee of) , supra at pp. 297 and 316; Re Stephanie's Fashions 

Ltd. , supra, at pp. 251-252 and Ultracare Management Inc. v. Zevenberger (Trustee of) , supra, at p. 328 and p. 330. It 
has been held that the intention of the CCAA is to prevent any manoeuvres for positioning among the creditors during 
the period required to develop a plan and obtain approval of creditors. Such manoeuvres could give an aggressive 
creditor an advantage to the prejudice of others who are less aggressive and would undermine the company's financial 
position making it even less likely that the plan will succeed: see Meridian Developments Inc. v. Toronto Dominion 

Bank , supra, at p. 220 (W.W.R.). The possibility that one or more creditors may be prejudiced should not affect the 
court's exercise of its authority to grant a stay of proceedings under the CCAA because this affect is offset by the 
benefit to all creditors and to the company of facilitating a reorganization. The court's primary concerns under the 
CCAA must be for the debtor and all of the creditors: see Quintette Coal Ltd v. Nippon Steel Corp. , supra, at pp. 
108-110; Hongkong Bank of Canada v. Chef Ready Foods Ltd (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84 (C.A.) 
, at pp. 315-318 (C.B.R.) and Re Stephanie's Fashions Ltd. , supra, at pp. 251-252. 

7 	One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater 
value as part  of an integrated system than individually. The CCAA facilitates reorganization of a company where the 
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alternative, sale of the property piecemeal, is likely to yield far less satisfaction to the creditors. Unlike the Bankruptcy 
Act , R.S.C. 1985, c. B-3, before the amendments effective November 30, 1992 to transform it into the Bankruptcy and 
Insolvency Act ("BIA"), it is possible under the CCAA to bind secured creditors it has been generally speculated that 
the CCAA will be resorted to by companies that are generally larger and have a more complicated capital structure and 
that those companies which make an application under the BIA will be generally smaller and have a less complicated 
structure. Reorganization may include pa rtial liquidation where it is intended as pa rt  of the process of a return to long 

term viability and profitability. See Hongkong Bank of Canada v. Chef Ready Foods Ltd , supra, at p. 318 and Re 

Associated Investors of Canada Ltd. (1987), 67 C.B.R. (N.S.) 237 (Alta. Q.B.) at pp. 245, reversed on other grounds at 

(1988), 71 C.B.R. (N.S.) 71 (Alta. C.A.) . It appears to me that the purpose of the CCAA is also to protect the interests 
of creditors and to enable an orderly distribution of the debtor company's affairs. This may involve a winding-up or 
liquidation of a company or simply a substantial downsizing of its business operations, provided the same is proposed 

in the best interests of the creditors generally. See Re Associated Investors of Canada Ltd , supra, at p. 318; Re 
Amirault Fish Co., 32 C.B.R. 186, [1951] 4 D.L.R. 203 (N.S. T.D.) at pp. 187-188 (C.B.R.). 

8 	It strikes me that each of the applicants in this case has a realistic possibility of being able to continue operating, 

although each is currently unable to meet all of its expenses albeit on a reduced scale. This is precisely the so rt  of 

circumstance in which all of the creditors are likely to benefit from the application of the CCAA and in which it is 
appropriate to grant an order staying proceedings so as to allow the applicant to finalize preparation of and file a plan 

of compromise and arrangement. 

9 	Let me now review the aspect of the stay of proceedings. Section 11 of the CCAA provides as follows: 

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act , whenever an application has been 

made under this Act in respect of any company, the cou rt, on the application of any person interested in the matter, 

may, on notice to any other person or without notice as it may see fit, 

(a) make an order staying, until such time as the court may prescribe or until any further order, all proceedings 
taken or that might be taken in respect of the company under the Bankruptcy Act and the Winding-up Act or either 

of them; 

(b) restrain further proceedings in any action, suit or proceeding against the company on such terms as the cou rt  

sees fit; and 

(c) make an order that no suit, action or other proceeding shall be proceeded with or commenced against the 

company except with the leave of the cou rt  and subject to such terms as the cou rt  imposes. 

10 	The power to grant a stay of proceeding should be construed broadly in order to permit the CCAA to accom- 
plish its legislative purpose and in particular to enable continuance of the company seeking CCAA protection. The 
power to grant a stay therefore extends to a stay which affected the position not only of the company's secured and 
unsecured creditors, but also all non-creditors and other pa rties who could potentially jeopardize the success of the 
plan and thereby the continuance of the company. See Norcen Energy Resources Ltd v. Oakwood Petroleums Ltd. , 
supra, at pp. 12-17 (C.B.R.) and Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 296-298 (B.C. S.C.) and pp. 
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312-314 (B.C. C.A.) and Meridian Developments Inc. v. Toronto Dominion Bank , supra, at pp. 219 ff. Further the 

court  has the power to order a stay that is effective in respect of the rights arising in favour of secured creditors under 

all forms of commercial security: see Hongkong Bank of Canada v. Chef Ready Foods Ltd. , supra, at p. 320 where 

Gibbs J.A. for the cou rt  stated: 

The trend which emerges from this sampling will be given effect here by holding that where the word "security" 
occurs in the C.C.A.A., it includes s. 178 security and, where the word creditor occurs, it includes a bank holding 
s. 178 security. To the extent that there may be conflict between the two statutes, therefore, the broad scope of the 

C.C.A.A. prevails. 

11 	The power to grant a stay may also extend to preventing persons seeking to terminate or cancel executory 
contracts, including, without limitation agreements with the applying companies for the supply of goods or se rvices, 

from doing so: see Gaz Métropolitain v. Wynden Canada Inc. (1982), 44 C.B.R. (N.S.) 285 (Que. S.C.) at pp. 290-291 

and Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 311-312 (B.C. C.A.). The stay may also extend to prevent 

a mortgagee from proceeding with foreclosure proceedings (see Re Northland Properties Ltd. (1988), 73 C.B.R. 

(N.S.) 141 (B.C. S.C.) or to prevent landlords from terminating leases, or otherwise enforcing their rights thereunder 

(see Feifer v. Frame Manufacturing Corp. (1947), 28 C.B.R. 124 (Que. C.A.) ). Amounts owing to landlords in re-

spect of arrears of rent or unpaid rent for the unexpired po rtion of lease terms are properly dealt with in a plan of 

compromise or arrangement: see Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312 

(Ont. Gen. Div.) especially at p. 318. The jurisdiction of the court  to make orders under the CCAA in the interest of 

protecting the debtor company so as to enable it to prepare and file a plan is effective notwithstanding the terms of any 
contract or instrument to which the debtor company is a party. Section 8 of the CCAA provides: 

8. This Act extends and does not limit the provisions of any instrument now or hereafter existing that governs the 
rights of creditors or any class of them and has full force and effect notwithstanding anything to the contrary 

contained in that instrument. 

The power to grant a stay may also extend to prevent persons from exercising any right of set off in respect of the 
amounts owed by such a person to the debtor company, irrespective of whether the debtor company has commenced 

any action in respect of which the defense of set off might be formally asserted: see Quintette Coal Ltd. v. Nippon Steel 

Corp. , supra, at pp. 312-314 (B.C.C.A.). 

12 	It was submitted by the applicants that the power to grant a stay of proceedings may also extend to a stay of 
proceedings against non-applicants who are not companies and accordingly do not come within the express provisions 

of the CCAA. In support  thereof they cited a CCAA order which was granted staying proceedings against individuals 
who guaranteed the obligations of a debtor-applicant which was a qualifying company under the terms of the CCAA: 

see Re Slavik , unreported, [1992] B.C.J. No. 341 [now reported at 12 C.B.R. (3d) 157 (B.C. S.C.) ]. However in the 

Slavik situation the individual guarantors were officers and shareholders of two companies which had sought and 
obtained CCAA protection. Vickers J. in that case indicated that the facts of that case included the following unex-
plained and unamplified fact [at p. 159]: 

5. The order provided further that all creditors of Norvik Timber Inc. be enjoined from making demand for 
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payment upon that firm or upon any guarantor of an obligation of the firm until further order of the cou rt. 

The CCAA reorganization plan involved an assignment of the claims of the creditors to "Newco" in exchange for cash 
and shares. However the basis of the stay order originally granted was not set forth in this decision. 

13 	It appears to me that Dickson J. in International Donut Corp. v. 050863 N.D. Ltd. , unreported, [1992] N.B.J. 
No. 339 (N.B. Q.B.) [now reported at 127 N.B.R. (2d) 290, 319 A.P.R. 290 ] was focusing only on the stay ar-
rangements of the CCAA when concerning a limited partnership situation he indicated [at p. 295 N.B.R.]: 

In August 1991 the limited partnership, through its general partner the plaintiff, applied to the Cou rt  under the 

Companies' Creditors Arrangement Act , R.S.C., c. C-36 for an order delaying the asse rtion of claims by creditors 
until an opportunity could be gained to work out with the numerous and sizable creditors a compromise of their 

claims. An order was obtained but it in due course expired without success having been achieved in arranging 

with creditors a compromise. That effort may have been wasted, because it seems questionable that the federal 
Act could have any application to a limited partnership in circumstances such as these . (Emphasis added.) 

14 	I am not persuaded that the words of s. 11 which are quite specific as relating as to a company can be enlarged 

to encompass something other than that. However it appears to me that Blair J. was clearly in the right channel in his 

analysis in Campeau v. Olympia & York Developments Ltd. unreported, [1992] O.J. No. 1946 [now reported at 14 

C.B.R. (3d) 303 (Ont. Gen. Div.) ] at pp. 4-7 [at pp. 308-310 C.B.R.]. 

The Power to Stay 

The court  has always had an inherent jurisdiction to grant a stay of proceedings whenever it is just and convenient 

to do so, in order to control its process or prevent an abuse of that process: see Canada Systems Group (EST) Ltd. 

v. Allendale Mutual Insurance Co. (1982), 29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont. H.C.) , and cases referred to 

therein. In the civil context, this general power is also embodied in the very broad terms of s. 106 of the Courts of 

Justice Act , R.S.O. 1990, c. C.43, which provides as follows: 

106. A court, on its own initiative or on motion by any person, whether or not a party, may stay any pro-

ceeding in the court  on such terms as are considered just. 

Recently, Mr. Justice O'Connell has observed that this discre tionary power is "highly dependent on the facts of 

each particular case": Arab Monetary Fund v. Hashim (unreported) [(June 25, 1992), Doc. 24127/88 (Ont. Gen. 

Div.)], [1992] O.J. No. 1330. 

Apart from this inherent and general jurisdiction to stay proceedings, there are many instances where the cou rt  is 

specifically granted the power to stay in a particular context, by virtue of statute or under the Rules of Civil 
Procedure . The authority to prevent multiplicity of proceedings in the same cou rt, under r. 6.01(1), is an example 

of the latter. The power to stay judicial and extra judicial proceedings under s. 11 of the C.C.A.A., is an example 
of the former. Section 11 of the C.C.A.A. provides as follows. 
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The Power to Stay in the Context of C.C.A.A. Proceedings 

By its formal title the C.C.A.A. is known as "An Act to facilitate compromises and arrangements between 
companies and their creditors". To ensure the effective nature of such a "facilitative" process it is essential that the 

debtor company be afforded a respite from the litigious and other rights being exercised by creditors, while it 
attempts to carry on as a going concern and to negotiate an acceptable corporate restructuring arrangement with 

such creditors. 

In this respect it has been observed that the C.C.A.A. is "to be used as a practical and effective way of restruc-

turing corporate indebtedness.": see the case comment following the repo rt  of Norcen Energy Resources Ltd. v. 

Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361, 92 A.R. 81 (Q.B.) , and the approval 

of that remark as "a perceptive observation about the a ttitude of the courts" by Gibbs J.A. in Quintette Coal Ltd. v. 

Nippon Steel Corp. (1990), 51 B.C.L.R. (2d) 105 (C.A.) at p. 113 [B.C.L.R.]. 

Gibbs J.A. continued with this comment: 

To the extent that a general principle can be extracted from the few cases directly on point, and the others in 
which there is persuasive obiter, it would appear to be that the cou rts have concluded that under s. 11 there is 

a discretionary power to restrain judicial or extra judicial conduct against the debtor company the effect of 

which is, or would be, seriously to impair the ability of the debtor company to continue in business during the 

compromise or arrangement negotiating period . 

(emphasis added) 

I agree with those sentiments and would simply add that, in my view, the restraining power extends as well to 

conduct which could seriously impair the debtor's ability to focus and concentrate its effo rts on the business 

purpose of negotiating the compromise or arrangement. [In this respect, see also Sairex GmbH v. Prudential Steel 

Ltd. (1991), 8 C.B.R. (3d) 62 (Ont. Gen. Div.) at p. 77.] 

I must have regard to these foregoing factors while I consider, as well, the general principles which have histor-
ically governed the court's exercise of its power to stay proceedings. These principles were reviewed by Mr. 

Justice Montgomery in Canada Systems Group (EST) Ltd v. Allendale Mutual Insurance , supra (a "Mississauga 

Derailment" case), at pp. 65-66 [C.P.C.]. The balance of convenience must weigh significantly in favour of 

granting the stay, as a party's right to have access to the cou rts must not be lightly interfered with. The court  must 
be satisfied that a continuance of the proceeding would serve as an injustice to the party seeking the stay, in the 

sense that it would be oppressive or vexatious or an abuse of the process of the cou rt  in some other way. The stay 
must not cause an injustice to the plaintiff. 

It is quite clear from Empire- Universal Films Limited v. Rank, [1947] O.R. 775 (H.C.) that McRuer C.J.H.C. con- 

sidered that The Judicature Act [R.S.O. 1937, c. 100] then [and now the CJA] merely confirmed a statutory right that 
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previously had been considered inherent in the jurisdiction of the cou rt  with respect to its authority to grant a stay of 

proceedings. See also McCordic v. Bosanquet (1974), 5 O.R. (2d) 53 (H.C.) and Canada Systems Group (EST) Ltd v. 

Allen-Dale Mutual Insurance Co. (1982), 29 C.P.C. 60 (H.C.) at pp. 65-66. 

15 	Montgomery J. in Canada Systems , supra, at pp. 65-66 indicated: 

Goodman J. (as he then was) in McCordic v. Bosanquet (1974), 5 O.R. (2d) 53 in granting a stay reviewed the 
authorities and concluded that the inherent jurisdiction of the Cou rt  to grant a stay of proceedings may be made 

whenever it is just and reasonable to do so. "This cou rt  has ample jurisdiction to grant a stay whenever it is just 
and reasonable to do so." (Per Lord Denning M.R. in Edmeades v. Thames Board Mills Ltd, [1969] 2 Q.B. 67 at 

71, [1969] 2 All E.R. 127 (C.A.) ). Lord Denning's decision in Edmeades was approved by Lord Justice Davies in 
Lane v. Willis; Lane v. Beach (Executor of Estate of George William Willis), [1972] 1 All E.R. 430, (sub nom. 

Lane v. Willis; Lane v. Beach) [1972] 1 W.L.R. 326 (C.A.) . 

In Weight Watchers Int. Inc. v. Weight Watchers of Ont. Ltd (1972), 25 D.L.R. (3d) 419, 5 C.P.R. (2d) 122 , 

appeal allowed by consent without costs (sub nom. Weight Watchers of Ont. Ltd. v. Weight Watchers Inc. Inc.) 42 

D.L.R. (3d) 320n, 10 C.P.R. (2d) 96n (Fed. C.A.) , Mr. Justice Heald on an application for stay said at p. 426 [25 

D.L.R.]: 

The principles which must govern in these matters are clearly stated in the case of Empire Universal Films 

Ltd et al. v. Rank et al., [1947] O.R. 775 at p. 779, as follows [quoting St. Pierre et al. v. South American 

Stores (Lath & Chaves), Ltd et al., [1936] 1 K.B. 382 at p. 398]: 

(1.) A mere balance of convenience is not a sufficient ground for depriving a plaintiff of the advantages 

of prosecuting his action in an English Court  if it is otherwise properly brought. The right of access to the 

King's Court  must not be lightly refused. (2.) In order to justify a stay two conditions must be satisfied, 

one positive and the other negative: (a) the defendant must satisfy the Cou rt  that the continuance of the 

action would work an injustice because it would be oppressive or vexatious to him or would be an abuse 

of the process of the Court  in some other way; and (b) the stay must not cause an injustice to the plaintiff. 

On both the burden of proof is on the defendant. 

16 	Thus it appears to me that the inherent power of this cou rt  to grant stays can be used to supplement s. 11 of the 
CCAA when it is just and reasonable to do so. Is it appropriate to do so in the circumstances? Clearly there is juris-
diction under s. 11 of the CCAA to grant a stay in respect of any of the applicants which are all companies which fit the 
criteria of the CCAA. However the stay requested also involved the limited partnerships to some degree either (i) with 
respect to the applicants acting on behalf of the Limited Partnerships or (ii) the stays being effective vis-à-vis any 
proceedings taken by any party against the property assets and undertaking of the Limited Partnerships in respect of 
which they hold a direct interest (collectively the "Property") as set out in the terms of the stay provisions of the order 
paragraphs 4 through 18 inclusive attached as an appendix to these reasons. [Appendix omitted.] I believe that an 

analysis of the operations of a limited partnership in this context would be beneficial to an understanding of how there 
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is a close inter-relationship to the applicants involved in this CCAA proceedings and how the Limited Partnerships and I 
their Property are an integral pa rt  of the operations previously conducted and the proposed restructuring. 

17 	A limited partnership is a creation of statute, consisting of one or more general partners and one or more lim- 
ited partners. The limited partnership is an investment vehicle for passive investment by limited partners. It in essence 
combines the flow through concept of tax depreciation or credits available to "ordinary" partners under general 
partnership law with limited liability available to shareholders under corporate law. See Ontario LPA sections 2(2) and 
3(1) and Lyle R. Hepburn, Limited Partnerships , (Toronto: De Boo, 1991), at p. 1-2 and p. 1-12. I would note here 
that the limited partnership provisions of the Albe rta PA are roughly equivalent to those found in the Ontario LPA with 
the interesting side aspect that the Albe rta legislation in s. 75 does allow for judgment against a limited partner to be 
charged against the limited partner's interest in the limited partnership. A general partner has all the rights and powers 
and is subject to all the restrictions and liabilities of a partner in a partnership. In particular a general partner is fully 
liable to each creditor of the business of the limited partnership. The general partner has sole control over the property 
and business of the limited partnership: see Ontario LPA ss. 8 and 13. Limited partners have no liability to the cred-
itors of the limited partnership's business; the limited partners' fmancial exposure is limited to their contribu tion. The 
limited partners do not have any "independent" ownership rights in the property of the limited partnership. The enti-
tlement of the limited partners is limited to their contribution plus any profits thereon, after satisfaction of claims of the 
creditors. See Ontario LPA sections 9, 11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships 
associated with the limited partnership's business are between the general partner and the creditors of the business. In 
the event of the creditors collecting on debt and enforcing security, the creditors can only look to the assets of the 
limited partnership together with the assets of the general partner including the general partner's interest in the limited 
partnership. This relationship is recognized under the Bankruptcy Act (now the BIA) sections 85 and 142. 

18 	A general partner is responsible to defend proceedings against the limited partnership in the firm name, so in 
procedural law and in practical effect, a proceeding against a limited partnership is a proceeding against the general 
partner. See Ontario Rules of Civil Procedure , O. Reg. 560/84, Rules 8.01 and 8.02. 

19 	It appears that the preponderance of case law suppo rts the contention that contention that a partnership in- 
cluding a limited partnership is not a separate legal entity. See Lindley on Partnership , 15th ed. (London: Sweet & 
Maxwell, 1984), at pp. 33-35; Seven Mile Dam Contractors v. R. (1979), 13 B.C.L.R. 137 (S.C.) , affirmed (1980), 25 
B.C.L.R. 183 (C.A.) and  "Extra-Provincial  Liability of the Limited Partner", Brad A. Milne, (1985) 23 Alta. L. Rev. 
345, at pp. 350-351. Milne in that article made the following observations: 

The preponderance of case law therefore suppo rts the contention that a limited partnership is not a separate legal 
entity. It appears, nevertheless, that the distinction made in Re Thorne between partnerships and trade unions 
could not be applied to limited partnerships which, like trade unions, must rely on statute for their validity. The 
mere fact that limited partnerships owe their existence to the statutory provision is probably not sufficient to 
endow the limited partnership with the attribute of legal personality as suggested in Ruzicks unless it appeared that 
the Legislature clearly intended that the limited partnership should have a separate legal existence. A review of 
the various provincial statutes does not reveal any procedural advantages, rights or powers that are fundamentally 
different from those advantages enjoyed by ordinary partnerships. The legislation does not contain any provision 
resembling section 15 of the Canada Business Corporation Act [S.C. 1974-75, c. 33, as am.] which expressly 
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states that a corporation has the capacity, both in and outside of Canada, of a natural person. It is therefore difficult 
to imagine that the Legislature intended to create a new category of legal entity. 

20 	It appears to me that the operations of a limited partnership in the ordinary course are that the limited partners 

take a completely passive role (they must or they will otherwise lose their limited liability protection which would 
have been their sole reason for choosing a limited partnership vehicle as opposed to an "ordinary" partnership vehicle). 
For a lively discussion of the question of "control" in a limited partnership as contrasted with shareholders in a cor-
poration, see R. Flannigan, "The Control Test of Investor Liability in Limited Partnerships" (1983) 21 Alta. L. Rev. 
303; E. Apps, "Limited Partnerships and the 'Control' Prohibition: Assessing the Liability of Limited Partners" (1991) 
70 Can. Bar Rev. 611; R. Flannigan, "Limited Partner Liability: A Response" (1992) 71 Can. Bar Rev. 552. The 
limited partners leave the running of the business to the general partner and in that respect the care, custody and the 
maintenance of the property, assets and undertaking of the limited partnership in which the limited partners and the 
general partner hold an interest. The ownership of this limited partnership property, assets and undertaking is an 
undivided interest which cannot be segregated for the purpose of legal process. It seems to me that there must be 
afforded a protection of the whole since the applicants' individual interest therein cannot be segregated without in 
effect dissolving the partnership arrangement. The limited partners have two courses of action to take if they are 
dissatisfied with the general partner or the operation of the limited partnership as carried on by the general partner —

the limited partners can vote to (a) remove the general partner and replace it with another or (b) dissolve the limited 
partnership. However Flannigan strongly argues that an unfettered right to remove the general partner would attach 
general liability for the limited partners (and especially as to the question of continued enjoyment of favourable tax 

deductions) so that it is prudent to provide this as a conditional right: Control Test , (1992), supra, at pp. 524-525. 

Since the applicants are being afforded the protection of a stay of proceedings in respect to allowing them time to 
advance a reorganization plan and complete it if the plan finds favour, there should be a stay of proceedings (vis-à-vis 
any action which the limited partners may wish to take as to replacement or dissolution) through the period of allowing 

the limited partners to vote on the reorganization plan itself. 

21 	It seems to me that using the inherent jurisdiction of this cou rt  to supplement the statutory stay provisions of s. 

11 of the CCAA would be appropriate in the circumstances; it would be just and reasonable to do so. The business 
operations of the applicants are so intertwined with the limited partnerships that it would be impossible for relief as to 
a stay to be granted to the applicants which would affect their business without at the same time extending that stay to 
the undivided interests of the limited partners in such. It also appears that the applicants are well on their way to 
presenting a reorganization plan for consideration and a vote; this is scheduled to happen within the month so there 
would not appear to be any significant time inconvenience to any person interested in pursuing proceedings. While it is 
true that the provisions of the CCAA allow for a cramdown of a creditor's claim (as well as an interest of any other 
person), those who wish to be able to initiate or continue proceedings against the applicants may utilize the comeback 

clause in the order to persuade the cou rt  that it would not be just and reasonable to maintain that particular stay. It 

seems to me that in such a comeback motion the onus would be upon the applicants to show that in the circumstances 

it was appropriate to continue the stay. 

22 	The order is therefore granted as to the relief requested including the proposed stay provisions. 

Application allowed. 
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FN* As amended by the court . 

END OF DOCUMENT 
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Pepall J.: 

Relief Requested 

1 	The CCAA applicants and partnerships (the "CMI Entities") request an order declaring that the relief sought by GS 
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Capital Partners VI Fund L.P., GSCP VI AA One Holding S.ar.1 and GS VI AA One Parallel Holding S.ar.1 (the "GS 
Parties") is subject to the stay of proceedings granted in my Initial Order dated October 6, 2009. The GS Pa rties bring a 
cross-motion for an order that the stay be lifted so that they may pursue their motion which, among other things, challenges 
pre-filing conduct of the CMI Entities. The Ad Hoc Committee of Noteholders and the Special Committee of the Board of 
Directors support  the position of the CMI Entities. All of these stakeholders are highly sophisticated. Put differently, no one 
is a commercial novice. Such is the context of this dispute. 

Background Facts 

2 	Canwest's television broadcast business consists of the CTLP TV business which is comprised of 12 free-to-air 
television stations and a po rtfolio of subscription based specialty television channels on the one hand and the Specialty TV 
Business on the other. The latter consists of 13 specialty television channels that are operated by CMI for the account of CW 
Investments Co. and its subsidiaries and 4 other specialty television channels in which the CW Investments Co. ownership 
interest is less than 50%. 

3 	The Specialty TV Business was acquired jointly with Goldman Sachs from Alliance Atlantis in August, 2007. In 
January of that year, CMI and Goldman Sachs agreed to acquire the business of A lliance Atlantis through a jointly owned 
acquisition company which later became CW Investments Co. It is a Nova Scotia Unlimited Liability Corporation 
("NSULC"). 

4 	CMI held its shares in CW Investments Co. through its wholly owned subsidiary, 4414616 Canada Inc. ("441"). 
According to the CMI Entities, the sole purpose of 441 was to insulate CMI from any liabilities of CW Investments Co. As a 
NSULC, its shareholders may face exposure if the NSULC is liquidated or becomes bankrupt. As such, 441 served as a 
"blocker" to potential liability. The CMI Entities state that similarly the GS pa rties served as "blockers" for Goldman Sachs' 
part  of the transaction. 

5 	According to the GS Pa rties, the essential elements of the deal were as follows: 

(i) GS would acquire at its own expense and at its own risk, the slower growth businesses; 

(ii) CW Investments Co. would acquire the Specialty TV Business and that company would be owned by 441 and 
the GS Parties under the terms of a Shareholders Agreement; 

(iii) GS would assist CW Investments Co. in obtaining separate financing for the Specialty TV Business; 

(iv) Eventually Canwest would contribute its conventional TV business on a debt free basis to CW Investments Co. 
in return for an increased ownership stake in CW Investments Co. 

6 The GS Parties also state that but for this arrangement, Canwest had no chance of acquiring control of the Specialty TV 
Business. That business is subject to regulation by the CRTC. Consistent with policy objectives, the CRTC had to satisfy 
itself that CW Investments Co. was not controlled either at law or in fact by a non-Canadian. 
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7 A Shareholders Agreement was entered into by the GS pa rties, CMI, 441, and CW Investments Co. The GS Pa rties state 
that 441 was a critical party to this Agreement. The Agreement reflects the share ownership of each of the pa rties to it: 
64.67% held by the GS Parties and 35.33% held by 441. It also provides for control of CW Investments Co. by distribution of 
voting shares: 33.33% held by the GS Pa rties and 66.67% held by 441. The Agreement limits ce rtain activities of CW 
Investments Co. without the affirmative vote of a director nominated to its Board by the GS Pa rties. The Agreement provides 
for call and put options that are designed to allow the GS pa rties to exit from the investment in CW Investments Co. in 2011, 
2012, and 2013. Furthermore, in the event of an insolvency of CMI, the GS pa rties have the ability to effect a sale of their 
interest in CW Investments Co. and require as well a sale of CMI's interest. This is referred to as the drag-along provision. 
Specifically, Article 6.10(a) of the Shareholders Agreement states: 

Notwithstanding the other provisions of this A rticle 6, if an Insolvency Event occurs in respect of CanWest and is 
continuing, the GS Parties shall be entitled to sell all of their Shares to any bona fide Arm's Length third party or pa rties 
at a price and on other terms and conditions negotiated by GSCP in its discretion provided that such third party or 
parties acquires all of the Shares held by the CanWest Pa rties at the same price and on the same terms and conditions, 
and in such event, the CanWest Pa rties shall sell their Shares to such third party or pa rties at such price and on such 
terms and conditions. The Corporation and the CanWest Pa rties each agree to cooperate with and assist GSCP with the 
sale process (including by providing protected purchasers designated by GSCP with confidential information regarding 
the Corporation (subject to a customary confidentiality agreement) and with access to management). 

8 The Agreement also provided that 441 as shareholder could transfer its CW Investments Co. shares to its parent, CMI, at 
any time, by gift, assignment or otherwise, whether or not for value. While another specified entity could not be dissolved, no 
prohibition was placed on the dissolution of 441. 441 had ce rtain voting obligations that were to be carried out at the 
direction of CMI. Furthermore, CMI was responsible for ensuring the performance by 441 of its obligations under the 
Shareholders Agreement. 

9 	On October 5, 2009, pursuant to a Dissolution Agreement between 441 and CMI and as pa rt  of the winding-up and 
distribution of its property, 441 transferred all of its property, namely its 352,986 Class A shares and 666 Class B preferred 
shares of CW Investments Co., to CMI. CMI undertook to pay and discharge all of 441's liabilities and obligations. The 
material obligations were those contained in the Shareholders Agreement. At the time, 441 and CW Investments Co. were 
both solvent and CMI was insolvent. 441 was subsequently dissolved. 

10 For the purposes of these two motions only, the parties have agreed that the cou rt  should assume that the transfer and 
dissolution of 441 was intended by CMI to provide it with the benefit of all the provisions of the CCAA proceedings in 
relation to contractual obligations pertaining to those shares. This would presumably include both the stay provisions found 
in section 11 of the CCAA and the disclaimer provisions in section 32 . 

11 	The CMI Entities state that CMI's interest in the Specialty TV Business is critical to the restructuring and 
recapitalization prospects of the CMI Entities and that if the GS pa rties were able to effect a sale of CW Investments Co. at 
this time, and on terms that suit them, it would be disastrous to the CMI Entities and their stakeholders. Even the overhanging 
threat of such a sale is adversely affecting the negotiation of a successful restructuring or recapitalization of the CMI Entities. 

12 	On October 6, 2009, I granted an Initial Order in these proceedings. CW Investments Co. was not an applicant. The 
CMI Entities requested a stay of proceedings to allow them to proceed to develop a plan of arrangement or compromise to 
implement a consensual "pre-packaged" recapitalization transaction. The CMI Entities and the Ad Hoc Committee of 8% 
Noteholders had agreed on terms of such a transaction that were reflected in a suppo rt  agreement and term sheet. Those 
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noteholders who support  the term sheet have agreed to vote in favour of the plan subject to ce rtain conditions one of which is 
a requirement that the Shareholders Agreement be amended. 

13 	The Initial Order included the typical stay of proceedings provisions that are found in the standard form order 
promulgated by the Commercial List Users Committee. Specifically, the order stated: 

15. THIS COURT ORDERS that until and including November 5, 2009, or such later date as this Cou rt  may order 
(the "Stay Period"), no proceeding or enforcement process in any cou rt  or tribunal (each, a "Proceeding") shall be 
commenced or continued against or in respect of the CMI Entities, the Monitor or the CMI CRA or affecting the 
CMI Business or the CMI Property, except with the written consent of the applicable CMI Entity, the Monitor and 
the CMI CRA (in respect of Proceedings affecting the CMI Entities, the CMI Property or the CMI Business), the 
CMI CRA (in respect of Proceedings affecting the CMI Entities, the CMI property or the CMI Business), the CMI 
CRA (in respect of Proceedings affecting the CMI CRA), or with leave of this Cou rt, and any and all Proceedings 
currently under way against or in respect of the CMI Entities or the CMI CRA or affecting the CMI Business or the 
CMI Property are hereby stayed and suspended pending further Order of this Cou rt . In the case of the CMI CRA, 
no Proceeding shall be commenced against the CMI CRA or its directors and officers without prior leave of this 
Court  on seven (7) days notice to Stonecrest Capital Inc. 

16. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any individual, firm, 
corporation, governmental body or agency, or any other entities (all of the foregoing, collectively being "Persons" 
and each being a "Person") against or in respect of the CMI Entities, the Monitor and/or the CMI CRA, or affecting 
the CMI Business or the CMI Property, are hereby stayed and suspended except with the written consent of the 
applicable CMI Entity, the Monitor and the CMI CRA (in respect of rights and remedies affecting the CMI Entities, 
the CMI Property or the CMI Business), the CMI CRA (in respect of rights or remedies affecting the CMI CRA), 
or leave of this Court, provided that nothing in this Order shall (i) empower the CMI Entities to carry on any 
business which the CMI Entities are not lawfully entitled to car ry  on, (ii) exempt the CMI Entities from compliance 
with statutory or regulatory provisions relating to health, safety or the environment, (iii) prevent the filing of any 
registration to preserve or perfect a security interest, or (iv) prevent the regis tration of a claim for lien. 

14 The GS parties were not given notice of the CCAA application. On November 2, 2009, they brought a motion that, 
among other things, seeks to set aside the transfer of the shares from 441 to CMI or, in the alternative, require CMI to 
perform and not disclaim the Shareholders Agreement as if the shares had not been transferred. On November 10, 2009 the 
GS parties purported to revive 441 by filing Articles of Revival with the Director of the CBCA. The CMI Entities were not 
notified nor was any leave of the cou rt  sought in this regard. In an  amended notice of motion dated November 19, 2009 (the 
"main motion"), the GS Parties request an  order: 

(a) Setting aside and declaring void the transfer of the shares from 441 to CMI; 

(b) declaring that the rights and remedies of the GS Parties in respect of the obligations of 441 under the 
Shareholders Agreement are not affected by these CCAA proceedings in any way whatsoever; 

(c) in the alternative to (a) and (b), an  order directing CMI to perform all of the obligations that bound 441 
immediately prior to the transfer; 

(d) in the alternative to (a) and (b), an  order declaring that the obligations that bound 441 immediately prior to the 
transfer, may not be disclaimed by CMI pursuant to section 32 of the CCAA or otherwise; and 

(e) if necessary, a trial of the issues arising from the foregoing. 
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15 They also requested an order amending paragraph 59 of the Initial Order but that issue has now been resolved and I am 
satisfied with the amendment proposed. 

16 The CMI Entities then brought a motion on November 24, 2009 for an order that the GS motion is stayed. As in a game 
of chess, on December 3, 2009, the GS Pa rties served a cross-motion in which, if required, they seek leave to proceed with 
their motion. 

17 In furtherance of their main motion, the GS Pa rties have expressed a desire to examine 4 of the 5 members of the 
Special Committee of the Board of Directors of Canwest. That Committee was constituted, among other things, to oversee 
the restructuring. The GS Parties have also demanded an  extensive list of documentary production. They also seek to impose 
significant discovery demands upon the senior management of CanWest. 

Issues 

18 The issues to be determined on these motions are whether the relief requested by the GS Pa rties in their main motion is 
stayed based on the Initial Order and if so, whether the stay should be lifted. In addition, should the relief sought in paragraph 
1(e) of the main motion be struck. 

Positions of Parties 

19 	In brief, the parties' positions are as follows. The CMI Entities submit that the GS Parties' motion is a "proceeding" 
that is subject to the stay under paragraph 15 of the Initial Order. In addition, the relief sought by them involves "the exercise 
of any right or remedy affecting the CMI Business or the CMI Property" which is stayed under paragraph 16 of the Initial 
Order. The stay is consistent with the purpose of the CCAA. They submit that the subject matter of the motion should be 
caught so as to prevent the GS parties from gaining an  unfair advantage over other stakeholders of the CMI Entities and to 
ensure that the resources of the CMI Entities are devoted to developing a viable restructuring pl an  for the benefit of all 
stakeholders. They also state that CMI's interest in CW Investments Co. is a significant po rtion of its enterprise value. They 
state further that their actions were not in breach of the Shareholders Agreement and in any event, debtor companies are able 
to organize their affairs in order to benefit from the CCAA stay. Furthermore, any loss suffered by the GS Pa rties can be 
quantified. 

20 In paragraph 1(e) of the main motion, the GS pa rties seek to prevent CMI from disclaiming the obligations of 441 that 
existed immediately prior to the transfer of the shares to CMI. If this relief is not stayed, the CMI Entities submit that it 
should be struck out pursuant to Rule 25.11(b) and (c) as premature and improper. They also argue that section 32 of the 
CCAA provides a procedure for disclaimer of agreements which the GS Pa rties improperly seek to circumvent. 

21 	Lastly, the CMI Entities state that the bases on which a CCAA stay should be lifted are very limited. Most of the 
grounds set forth in Canadian Airlines Corp., Rel  which support  the lifting of a stay are manifestly inapplicable. As to 
prejudice, the GS parties are in no worse position than any other stakeholder who is precluded from relying on rights that 
arise on an insolvency default. In contrast, the prejudice  to the  CMI Entities would  be debilitating and their resources need to 
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be devoted to their restructuring. The GS Pa rties' rights would not be lost by the passage of time. The GS Pa rties' motion is 
all about leverage and a desire to improve the GS Pa rties' negotiating position submits counsel for the CMI Entities. 

22 The Ad Hoc Committee of Noteholders, as mentioned, suppo rts the CMI Entities' position. In examining the context of 
the dispute, they submit that the Shareholders Agreement permitted and did not prohibit the transfer of 441's shares. 
Furthermore, the operative obligations in that agreement are obligations of CMI, not 441. It is the substance of the GS 
Parties' claims and not the form that should govern their ability to pursue them and it is clearly encompassed by the stay. The 
Committee relies on Hongkong Bank of Canada v. Chef Ready Foods Ltd. 2  in support  of their position on timing. 

23 	The Special Committee also supports the CMI Entities. It submits that the primary relief sought by the GS pa rties is a 
declaration that their contracts to and with CW Investments cannot or should not be disclaimed. The debate as to whether 441 
could properly be assimilated into CMI is no more than an alternate argument as to why such disclaimer can or cannot occur. 
They state that the subject matter of the GS Pa rties' motion is premature. 

24 The GS Parties submit that the stay does not prevent pa rties affected by the CCAA proceedings from bringing motions 
within the CCAA proceedings themselves. The use of CCAA powers and the scope of the stay provided in the Initial Order 
and whether it applies to the GS Pa rties' motion are proper questions for the cou rt  charged with supervising the CCAA 
process. They also argue that the motion would facilitate negotiation between key pa rties, raises the impo rtant preliminary 
issue of the proper scope and application of section 32 of the CCAA, and avoids putting the Monitor in the impossible 
position of having to draw legal conclusions as to the scope of CMI's power to disclaim. The cou rt  should be concerned with 
pre-filing conduct including the reason for the share transfer, the timing, and CMI's intentions. 

25 	Even if the stay is applicable, the GS parties submit that it should be lifted. In this regard, the cou rt  should consider the 
balance of convenience, the relative prejudice to pa rties, and where relevant, the merits of the proposed action. The cou rt  
should also consider whether the debtor company has acted and is acting in good faith. The GS Pa rties were the medium by 
which the Specialty TV Business became pa rt  of Canwest. Here, all that is being sought is a reversal of the false and highly 
prejudicial start to these restructuring proceedings. It is necessary to take steps now to protect a right that could be lost by the 
passage of time. The transfer of the shares exhibited bad faith on the pa rt  of Canwest. 441 insulated CW Investments Co. and 
the Specialty TV Business from the insolvency of CMI and thereby protected the contractual rights of the GS Pa rties. The 
manifest harm to the GS Parties that invited the motion should be given weight in the court's balancing of prejudices. 
Concerns as to disruption of the restructuring process could be met by imposing conditions on the lifting of a stay as, for 
example, the establishment of a timetable. 

Discussion 

(a) Legal Principles 

26 First I will address the legal principles applicable to the granting and lifting of a CCAA stay. 

27 The stay provisions in the CCAA are discretionary and are extraordinarily broad. Section 11.02 (1) and (2) states: 
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11.02 (1) A court  may, on an initial application in respect of a debtor company, make an order on any terms that it 
may impose, effective for the period that the cou rt  considers necessary, which period may not be more than 30 
days, 

(a) staying, until otherwise ordered by the cou rt, all proceedings taken or that might be taken in respect of the 
company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act; 

(b) restraining, until otherwise ordered by the cou rt, further proceedings in any action, suit or proceeding 
against the company; and 

(c) prohibiting, until otherwise ordered by the cou rt, the commencement of any action, suit or proceeding 
against the company. 

(2) A court  may, on an application in respect of a debtor company other than an initial application, make an order, 
on any terms that it may impose, 

(a) staying until otherwise ordered by the cou rt, for any period that the cou rt  considers necessary, all 
proceedings taken or that might be taken in respect of the company under an Act referred to in paragraph 
(1)(a); 

(b) restraining, until otherwise ordered by the cou rt, further proceedings in any action, suit or proceeding 
against the company; and 

(c) prohibiting, until otherwise ordered by the cou rt, the commencement of any action, suit or proceeding 
against the company. 

28 The underlying purpose of the court's power to stay proceedings has frequently been described in the case law. It is the 
engine that drives the broad and flexible statutory scheme of the CCAA: Stelco Inc., Re a  and the key element of the CCAA 
process: Canadian Airlines Corp., Re4  The power to grant the stay is to be interpreted broadly in order to permit the CCAA to 
accomplish its legislative purpose. As noted in Lehndorff General Partner Ltd., Re s  , the power to grant a stay extends to 
effect the position of a company's secured and unsecured creditors as well as other pa rties who could potentially jeopardize 
the success of the restructuring plan and the continuance of the company. As stated by Farley J. in that case, 

"It has been held that the intention of the CCAA is to prevent any manoeuvres for positioning among the creditors 
during the period required to develop a plan and obtain approval of creditors. Such manoeuvres could give an aggressive 
creditor an advantage to the prejudice of others who are less aggressive and would undermine the company's financial 
position making it even less likely that the plan will succeed....The possibility that one or more creditors may be 
prejudiced should not affect the court's exercise of its authority to grant a stay of proceedings under the CCAA because 
this affect is offset by the benefit to all creditors and to the company of facilitating a reorganization. The court's primary 
concerns under the CCAA must be for the debtor and all of the creditors." 6  (Citations omitted) 

29 	The all encompassing scope of the CCAA is underscored by section 8 of the Act which precludes pa rties from 
contracting out of the statute. See Hongkong Bank of Canada v. Chef Ready Foods Ltd.' in this regard. 

30 Two cases dealing with stays merit specific a ttention. Campeau v. Olympia & York Developments Ltd. 8  was a decision 
granted in the early stages of the evolution of the CCAA. In that case, the plaintiffs brought an action for damages including 
the loss of share value and loss of opportunity both against a company under CCAA protection and a bank. The statement of 
claim had been served before the company's CCAA filing. The plaintiff sought to lift the stay to proceed with its action. The 
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bank sought an order staying the action against it pending the disposition of the CCAA proceedings. Blair J. examined the 
stay power described in the CCAA, section 106 of the Courts of Justice Act s  and the court's inherent jurisdiction. He refused 
to lift  the stay and granted the stay in favour of the bank until the expiration of the CCAA stay period. Blair J. stated that the 
plaintiff's claims may be addressed more expeditiously in the CCAA proceeding itself. 10  Presumably this meant through a 
claims process and a compromise of claims. The CCAA stay precludes the litigating of claims comparable to the plaintiff's in 
Campeau. If it were otherwise, the stay would have no meaningful impact. 

31 The decision of Hongkong Bank of Canada v. Chef Ready Foods Ltd. is also germane to the case before me. There, the 
Bank demanded payment from the debtor company and thereafter the debtor company issued instant trust deeds to qualify for 
protection under the CCAA. The bank commenced proceedings on debenture security and the next day the company sought 
relief under the CCAA. The cou rt  stayed the bank's enforcement proceedings. The bank appealed the order and asked the 
appellate court  to set aside the stay order insofar as it restrained the bank from exercising its rights under its security. The 
B.C. Court of Appeal refused to do so having regard to the broad public policy objectives of the CCAA. 

32 	As with the imposition of a stay, the lifting of a stay is discretionary. There are no statutory guidelines contained in the 
Act. According to Professor R.H. McLaren in his book "Canadian Commercial Reorganization: Preventing Bankruptcyi 11 , an 
opposing party faces a very heavy onus if it wishes to apply to the court for an order lifting the stay. In determining whether 
to lift the stay, the court should consider whether there are sound reasons for doing so consistent with the objectives of the 
CCAA, including a consideration of the balance of convenience, the relative prejudice to parties, and where relevant, the 
merits of the proposed action: ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Ltd. 12 . That decision also 
indicated that the judge should consider the good faith and due diligence of the debtor company. 13  

33 	Professor McLaren enumerates situations in which cou rts will lift  a stay order. The first six were cited by Paperny J. in 
2000 in Canadian Airlines Coip., Re14and Professor McLaren has added three more since then. They are: 

1. When the plan is likely to fail. 

2. The applicant shows hardship (the hardship must be caused by the stay itself and be independent of any pre-
existing condition of the applicant creditor). 

3. The applicant shows necessity for payment (where the creditors' financial problems are created by the order or 
where the failure to pay the creditor would cause it to close and thus jeopardize the debtor's company's existence). 

4. The applicant would be significantly prejudiced by refusal to lift the stay and there would be no resulting 
prejudice to the debtor company or the positions of creditors. 

5. It is necessary to permit the applicant to take steps to protect a right which could be lost by the passing of time. 

6. After the lapse of a significant time period, the insolvent is no closer to a proposal than at the commencement of 
the stay period. 

7. There is a real risk that a creditor's loan will become unsecured during the stay period. 

8. It is necessary to allow the applicant to perfect a right that existed prior to the commencement of the stay period. 

9. It is in the interests of justice to do so. 

(b) Application 
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34 	Turning then to an application of all of these legal principles to the facts of the case before me, I will first consider 
whether the subject matter of the main motion of the GS Pa rties is captured by the stay and then will address whether the stay 
should be lifted. 

35 	In analyzing the applicability of the stay, I must examine the substance of the main motion of the GS Pa rties and the 
language of the stay found in paragraphs 15 and 16 of my Initial Order. 

36 	In essence, the GS Pa rties' motion seeks to: 

(i) undo the transfer of the CW Investments Co. shares from 441 to CMI or 

(ii) require CMI to perform and not disclaim the Shareholders Agreement as though the shares had not been 
transferred. 

37 	It seems to me that the first issue is caught by the stay of proceedings and the second issue is properly addressed if and 
when CMI seeks to disclaim the Shareholders Agreement. 

38 	The substance of the GS Parties' motion is a "proceeding" that is subject to the stay under paragraph 15 of the Initial 
Order which prohibits the commencement of all proceedings against or in respect of the CMI Entities, or affecting the CMI 
Business or the CMI Property. The relief sought would also involve "the exercise of any right or remedy affecting the CMI 
Business or the CMI Property" which is stayed under paragraph 16 of the Initial Order. 

39 	When one examines the relief requested in detail, the application of the stay is clear. The GS Pa rties ask first for an 
order setting aside and declaring void the transfer of the shares from 441. As the shares have been transferred to the CMI 
Entities presumably pursuant to section 6.5(a) of the Shareholders Agreement, this is relief "affecting the CMI Property". 
Secondly, the GS Parties ask for a declaration that the rights and remedies of the GS Pa rties in respect of the obligations of 
441 are not affected by the CCAA proceedings. This relief would permit the GS Pa rties to require CMI to tender the shares 
for sale pursuant to section 6.10 of the Shareholders Agreement. This too is relief affecting the CMI Entities and the CMI 
Property. Thirdly, they ask for an order directing CMI to perform all of the obligations that bound 441 prior to the transfer. 
This represents the exercise of a right or remedy against CMI and would affect the CMI Business and CMI Property in 
violation of paragraph 16 of the Initial Order. This is also stayed by virtue of paragraph 15. Fourthly, the GS Pa rties seek an 
order declaring that the obligations that bound 441 prior to the transfer may not be disclaimed. This both violates paragraph 
16 of the Initial Order and also seeks to avoid the express provisions contained in the recent amendments to the CCAA that 
address disclaimer. 

40 Accordingly, the substance and subject matter of the GS Pa rties' motion are certainly encompassed by the stay. As Mr. 
Barnes for the CMI Entities submitted, had CMI taken the steps it did s ix  months ago and the GS Parties commenced a 
lawsuit, the action would have been stayed. Certainly to the extent that the GS Pa rties are seeking the freedom to exercise 
their drag along rights, these rights should be captured by the stay. 

41 	The real question, it seems to me, is whether the stay should be lifted in this case. In considering the request to lift the 

WesttatwNext.cANADA Copyright U Thomson Reuters Canada Limited or its licensors (excluding individual cou rt  documents). All rights reserved. 
	 te 



Canwest Global Communications Corp., Re, 2009 CarswellOnt 7882 

2009 CarswellOnt 7882, [20091 O.J. No. 5379, 183 A.C.W.S. (3d) 634... 

stay, it is helpful to consider the context and the provisions of the Shareholders Agreement. In his affidavit sworn November 
24, 2009, Mr. Strike, the President of Corporate Development & Strategy Implementation of Canwest Global and its 
Recapitalization Officer, states that the joint acquisition from Alliance Atlantis was intensely and very carefully negotiated 
by the parties and that the negotiation was extremely complex and difficult. "Every aspect of the deal was carefully 
scrutinized, including the form, substance and precise terms of the Initial Shareholders Agreement." The Shareholders 
Agreement was finalized following the CRTC approval hearing. Among other things: 

• Article 2.2 (b) provides that CMI is responsible for ensuring the performance by 441 of its obligations under the 
Shareholders Agreement. 

• Article 6.1 contains a rest riction on the transfer of shares. 

• Article 6.5 addresses permitted transfers. Subsection (a) expressly permits each shareholder to transfer shares to a 
parent of the shareholder. CMI was the parent of the shareholder, 441. 

• Article 6.10 provides that notwithstanding the other provisions of A rticle 6, if an insolvency event occurs (which 
includes the commencement of a CCAA proceeding), the GS Pa rties may sell their shares and cause the Canwest 
parties to sell their shares on the same terms. This is the drag along provision. 

• Article 6.13 prohibits the liquidation or dissolution of another company 15  without the prior written consent of one 
of the GS Parties 16  

42 	The recital of these provisions and the absence of any prohibition against the dissolution of 441 indicate that there is a 
good arguable case that the Shareholders Agreement, which would inform the reasonable expectations of the pa rties, 
permitted the transfer and dissolution. 

43 	The GS Parties are in no worse position than any other stakeholder who is precluded from relying on rights that a rise 
upon an  insolvency default. As stated in San Francisco Gds Ltd., Re 17  : 

"The Initial Order enjoined all of S an  Francisco's landlords from enforcing contractual insolvency clauses. This is a 
common prohibition designed, at least in pa rt, to avoid a creditor frustrating the restructuring by relying on a contractual 
breach occasioned by the very insolvency that gave rise to proceedings in the first place." 18  

44 Similarly, in Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. 19  , one of the debtor's joint venture partners 
in certain petroleum operations was unable to rely on an  insolvency clause in an agreement that provided for the immediate 
replacement of the operator if it became bankrupt or insolvent. 

45 If the stay were lifted, the prejudice to CMI would be great and the proceedings contemplated by the GS Pa rties would 
be extraordinarily disruptive. The GS Pa rties have asked to examine 4 of the 5 members of the Special Committee. The 
Special Committee is a committee of the Board of Directors of Canwest. Its mandate includes, among other things, 
responsibility for overseeing the implementation of a restructuring with respect to all, or pa rt  of the business and/or capital 
structure of Canwest. The GS Pa rties have also requested an  extensive list of documentary production including all 
documents considered by the Special Committee and any member of that Committee relating to the matters at issue; all 
documents considered by the Board of Directors and any member of the Board of Directors relating to the matters at issue; all 
documents evidencing the deliberations, discussions and decisions of the Special Committee and the Board of Directors 
relating to the matters at issue; all documents relating to the matters at issue sent to or received by Leonard Asper, Derek 
Burney, David Drybrough,  David  Kerr, Richard Leipsic, John Maguire, Margot  Micillef, Thomas Strike, and Hap Stephen, 
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the Chief Restructuring Advisor appointed by the cou rt. As stated by Mr. Strike in his affidavit sworn November 24, 2009, 

The witnesses that the GS Pa rties propose to examine include the most senior executives of the CMI Entities; those who 
are most intensely involved in the enormously complex process of achieving a successful going concern restructuring or 
recapitalization of the CMI Entities. Myself, Mr. Stephen, Mr. Maguire and the others are all working flat out on trying 
to achieve a successful restructuring or recapitalization of the CMI Entities. Frankly, the last thing we should be doing at 
this point is preparing for a forensic examination, in minute detail, over events that have taken place over the past 
several months. At this point in the restructuring/recapitalization process, the proposed examination would be an  
enormous distraction and would significantly prejudice the CMI Entities' restructuring and recapitalization efforts. 

46 While Mr. McElcheran for the GS Pa rties submits that the examinations and the scope of the examinations could be 
managed, in my view, the litigating of the subject matter of the motion would undermine the objective of protecting the CMI 
Entities while they attempt to restructure. The GS Pa rties continue to own their shares in CW Investments Co. as does CMI. 
CMI continues to operate the Specialty TV Business. Furthermore, CMI cannot sell the shares without the involvement of the 
Monitor and the court. None of these facts have changed. The drag along rights are stayed (although as Mr. McElcheran said, 
it is the cancellation of those rights that the GS Pa rties are concerned about.) 

47 A key issue will be whether the CMI Parties can then disclaim that Agreement or whether they should be required to 
perform the obligations which previously bound 441. This issue will no doubt arise if and when the CMI Entities seek to 
disclaim the Shareholders Agreement. It is premature to address that issue now. Furthermore, section 32 of the CCAA now 
provides a detailed process for disclaimer. It states: 

32.(1) Subject to subsections (2) and (3), a debtor company may — on notice given in the prescribed form and manner 
to the other parties to the agreement and the monitor — disclaim or resiliate any agreement to which the company is a 
party on the day on which proceedings commence under this Act. The company may not give notice unless the monitor 
approves the proposed disclaimer or resiliation. 

(2) Within 15 days after the day on which the company gives notice under subsection (1), a party to the agreement may, 
on notice to the other parties to the agreement and the monitor, apply to a court  for an order that the agreement is not to 
be disclaimed or resiliated. 

(3) If the monitor does not approve the proposed disclaimer or resiliation, the company may, on notice to the other 
parties to the agreement and the monitor, apply to a cou rt  for an  order that the agreement be disclaimed or resiliated. 

(4) In deciding whether to make the order, the cou rt  is to consider, among other things, 

(a) whether the monitor approved the proposed disclaimer or resiliation; 

(b) whether the disclaimer or resiliation would enhance the prospects of a viable compromise or arrangement 
being made in respect of the company; and 

(c) whether the disclaimer or resiliation would likely cause significant financial hardship to a party to the 
agreement. 

48 	Section 32, therefore, provides the scheme and machinery for the disclaimer of an  agreement. If the monitor approves 
the disclaimer, another party may contest it. If the monitor does not approve the disclaimer, permission of the cou rt  must be 
obtained. It seems to me that the issues surrounding any attempt at disclaimer in this case should be canvassed on the basis 
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mandated by Parliament in section 32 of the amended Act. 

49 In my view, the balance of convenience, the assessment of relative prejudice and the relevant merits favour the position 
of the CMI Entities on this lift  stay motion. As to the issue of good faith, the question is whether, absent more, one can infer a 
lack of good faith based on the facts outlined in the materials filed including the agreed upon admission by the CMI Entities. 
The onus to lift  the stay is on the moving party. I decline to exercise my discretion to lift the stay on this basis. 

50 	Turning then to the factors listed by Professor McLaren, again I am not persuaded that based on the current state of 
affairs, any of the factors are such that the stay should be lifted. In light of this determination, there is no need to address the 
motion to strike paragraph 1(e) of the GS Pa rties' main motion. 

51 	The stay of proceedings in this case is performing the essential function of keeping stakeholders at bay in order to give 
the CMI Entities a reasonable opportunity to develop a restructuring plan. The motions of the GS Pa rties are dismissed (with 
the exception of that po rtion dealing with paragraph 59 of the Initial Order which is on consent) and the motion of the CMI 
Entities is granted with the exception of the strike po rtion which is moot. 

52 The Monitor, reasonably in my view, did not take a position on these motions. Its counsel, Mr. Byers, advised the cou rt  
that the Monitor was of the view that a commercial resolution was the best way to resolve the GS Pa rties' issues. It is difficult 
to disagree with that assessment. 

Insolvent entities' motion granted; motion and cross-motion of moving party dismissed. 
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Application for lifting of CCAA stay refused where proposed action being pa rt  of "controlled stream" of litigation and 
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The plaintiffs brought an action against the defendant, O & Y, alleging that it breached an obligation to assist in the 
restructuring of C Corp. The plaintiffs also alleged that O & Y actually frustrated the individual plaintiffs effo rts to 

restructure C Corp.'s Canadian real estate operation. Damages in the amount of $1 billion for breach of contract or, 
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alternatively, for breach of fiduciary duty, plus punitive damages of $250 million were claimed. The plaintiffs also 
claimed against the defendant bank alleging breach of fiduciary duty, negligence and breach of the provisions of s. 

17(1) of the Personal Property Security Act (Ont.). Damages in the amount of $1 billion were claimed against the 

bank. This action was brought two weeks before an order was made extending the protection of the Companies' 

Creditors Arrangement Act ("CCAA") to O & Y. 

The plaintiffs brought a motion to li ft  the stay imposed by the order under the CCAA and to allow them to pursue their 
action against O & Y. They argued that the claim would be better dealt with in the context of the action than in the 

context of the CCAA proceedings as it was uniquely complex. 

The bank brought a motion opposing the plaintiffs' motion and seeking an order staying the plaintiffs' action against it 
pending the disposition of the CCAA proceedings. The bank argued that the factual basis of the claim against it was 
entirely dependent on the success of the allegations against O & Y and that the claim against O & Y would be better 

addressed within the context of the CCAA proceedings. 

Held: 

The plaintiffs' motion was dismissed and the bank's motion was allowed. 

In considering whether to grant a stay, a cou rt  must look at the balance of convenience. The balance of convenience 
must weigh significantly in favour of granting the stay, as a party's right to have access to the cou rts is something with 

which the court  must not lightly interfere. The court  must be satisfied that a continuance of the proceeding would serve 

as an injustice to the party seeking the stay. The onus of satisfying the cou rt  is on the party seeking the stay. 

The CCAA proceedings in this case involved numerous applicants, claimants and complex issues and could be con-

sidered a "controlled stream" of litigation; maintaining the integrity of the flow was an important consideration. 

The stay under the CCAA was not lifted, and a stay made under the court's general jurisdiction to order stays was 
imposed, preventing the continuation of the action against the bank. There was no prejudice to the plaintiffs arising 

from these decisions, as the processing of their action was not precluded, but merely postponed. Were the CCAA stay 
lifted, there might be great prejudice to O & Y resulting from the diversion of its attention from the corporate re-
structuring process in order to defend the complex action proposed. There might not, however, be much prejudice to 
the bank in allowing the plaintiffs' action to proceed against it; however, such a proceeding could not proceed very far 

or effectively without the pa rticipation of O & Y. 
Cases considered: 

Arab Monetary Fund v. Hashim (June 25, 1992), Doc.34127/88, O'Connell J. (Ont. Gen. Div.), [1992] O.J. No. 

1330 — referred to 

Attorney General v. Arthur Anderson & Co. (1988), [1989] E.C.C. 244 (C.A.) — referred to 
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Canada Systems Group (EST) Ltd. v. Allendale Mutual Insurance Co. (1982), 29 C.P.C. 60, 137 D.L.R. (3d) 287 
(Ont. H.C.) — applied 

Empire-Universal Films Ltd. v. Rank , [1947] O.R. (H.C.) — referred to 

Noreen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361, 92 
A.R. 81 (Q.B.) — referred to 

Quintette Coal Ltd v. Nippon Steel Corp. (1990), 2 C.B.R. (3d) 303, 51 B.C.L.R. (2d) 105 (C.A.) — applied 

Weight Watchers International Inc. v. Weight Watchers of Ontario Ltd. (1972), 25 D.L.R. (3d) 419, 5 C.P.R. (2d) 
122 (Fed. T.D.) , appeal allowed by consent without costs (1972), 10 C.P.R. (2d) 96n, 42 D.L.R. (3d) 320n (Fed. 
C.A.) — referred to 

Weight Watchers International Inc. v. Weight Watchers of Ontario Ltd. (1972), 10 C.P.R. (2d) 96n, 42 D.L.R. 
(3d) 320n (Fed. C.A.) — referred to 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 — 

s. 11 

Courts of Justice Act, R.S.O. 1990, c. C.43 — 

s. 106 

Personal Property Security Act, R.S.O. 1990, c. P.10 — 

s. 17(1) 

Rules considered: 

Ontario, Rules of Civil Procedure — 

r. 6.01(1) 

Motion to lift stay under Companies' Creditors Arrangement Act; Motion for stay under Cou rts of Justice Act. 

R.A. Blair J : 
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1 	These motions raise questions regarding the court's power to stay proceedings. Two competing interests are to 

be weighed in the balance, namely, 

a) the interests of a debtor which has been granted the protection of the Companies' Creditors Arrangement Act , 
R.S.C. 1985, c. C-36, and the "breathing space" offered by a s. 11 stay in such proceedings, on the one hand, and, 

b) the interests of a unliquidated contingent claimant to pursue an action against that debtor and an arm's length 

third party, on the other hand. 

2 	At issue is whether the court  should resort to an interplay between its specific power to grant a stay, under s. 11 

of the C.C.A.A., and its general power to do so under the Courts of Justice Act , R.S.O. 1990, c. C.43 in order to stay 

the action completely; or whether it should li ft  the s. 11 stay to allow the action to proceed; or whether it should ex-

ercise some combination of these powers. 

Background and Overview 

3 	This action was commenced on April 28, 1992, and the statement of claim was served before May 14, 1992, the 
date on which an order was made extending the protection of the C.C.A.A. to Olympia & York Developments Limited 

and a group of related companies ("Olympia & York", or "O & Y" or the "Olympia & York Group"). 

4 	The plaintiffs are Robert  Campeau and three Campeau family corporations which, together with Mr. Campeau, 

held the control block of shares of Campeau Corporation. Mr. Campeau is the former chairman and CEO of Campeau 
Corporation, said to have been one of North America's largest real estate development companies, until its recent 
rather high profile demise. It is the fall of that empire which forms the subject matter of the lawsuit. 

The Claim against the Olympia & York Defendants 

5 	The story begins, according to the statement of claim, in 1987, after Campeau Corporation had completed a 
successful leveraged buy-out of Allied Stores Corporation, a very large retailer based in the United States. Olympia & 
York had aided in funding the Allied takeover by purchasing half of Campeau Corporation's interest in the Scotia 
Plaza in Toronto and subsequently also purchasing 10 per cent of the shares of Campeau Corporation. By late 1987, it 
is alleged, the relationship between Mr. Campeau and Mr. Paul Reichmann (one of the principals of Olympia & York) 

had become very close, and an agreement had been made whereby Olympia & York was to provide significant fi-

nancial support, together with the considerable expe rtise and the experience of its personnel, in connection with 

Campeau Corporation's subsequent bid for control of Federated Stores Inc. (a second major U.S. department store 
chain). The story ends, so it is said, in 1991 after Mr. Campeau had been removed as chairman and CEO of Campeau 
Corporation and that company, itself, had filed for protection under the C.C.A.A. (from which it has since emerged, 

bearing the new name of Camdev Corp.). 

6 	In the meantime, in September 1989, the Olympia & York defendants, through Mr. Paul Reichmann, had en- 
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tered into a shareholders' agreement with the plaintiffs in which, it is further alleged, Olympia & York obliged itself to 
develop and implement expeditiously a viable restructuring plan for Campeau Corporation. The allegation that 

Olympia & York breached this obligation by failing to develop and implement such a plan, together with the further 

assertion that the O & Y defendants actually frustrated Mr. Campeau's effo rts to restructure Campeau Corporation's 

Canadian real estate operation, lies at the heart of the Campeau action. The plaintiffs plead that as a result they have 
suffered very substantial damages, including the loss of the value of their shares in Campeau Corporation, the loss of 
the opportunity of completing a refinancing deal with the Edward DeBartolo Corporation, and the loss of the oppor-

tunity on Mr. Campeau's part  to settle his personal obligations on terms which would have preserved his position as 

chairman and CEO and majority shareholder of Campeau Corporation. 

7 	Damages are claimed in the amount of $1 billion, for breach of contract or, alternatively, for breach of fiduciary 

duty. Punitive damages in the amount of $250 million are also sought. 

The Claim against National Bank of Canada 

8 	Similar damages, in the amount of $1 billion (but no punitive damages), are claimed against the defendant 
National Bank of Canada, as well. The causes of action against the bank are framed as breach of fiduciary duty, neg-

ligence, and breach of the provisions of s. 17(1) of the Personal Property Security Act [R.S.O. 1990, c. P.10]. They 

arise out of ce rtain alleged acts of misconduct on the pa rt  of the bank's representatives on the board of directors of 

Campeau Corporation. 

9 	In 1988 the plaintiffs had pledged some of their shares in Campeau Corporation to the bank as security for a loan 
advanced in connection with the Federated Stores transaction. In early 1990, one of the plaintiffs defaulted on its 
obligations under the loan and the bank took control of the pledged shares. Thereafter, the statement of claim alleges, 

the bank became more active in the management of Campeau, through its nominees on the board. 

10 	The bank had two such nominees. Olympia & York had three. There were 12 directors in total. What is asserted 

against the bank is that its directors, in co-operation with the Olympia & York directors, acted in a way to frustrate 

Campeau's restructuring effo rts and favoured the interests of the bank as a secured lender rather than the interests of 

Campeau Corporation, of which they were directors. In pa rticular, it is alleged that the bank's representatives failed to 

ensure that the DeBartolo refinancing was implemented and, indeed, actively supported Olympia & York's effo rts to 

frustrate it, and in addition, that they supported Olympia & York's effo rts to refuse to approve or delay the sale of real 

estate assets. 

The Motions 

11 	There are two motions before me. 

12 	The first motion is by the Campeau plaintiffs to lift the stay imposed by the order of May 14, 1992 under the 
C.C.A.A. and to allow them to pursue their action against the Olympia & York defendants. They argue that a plaintiffs 
right to proceed with an action ought not lightly to be precluded; that this action is uniquely complex and difficult; and 

that the claim is better and more easily dealt with in the context of the action rather than in the context of the present 
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C.C.A.A. proceedings. Counsel acknowledge that the factual bases of the claims against Olympia & York and the 

bank are closely intertwined and that the claim for damages is the same, but argue that the causes of action asserted 
against the two are different. Moreover, they submit, this is not the usual kind of situation where a stay is imposed to 

control the process and avoid inconsistent findings when the same pa rties are litigating the same issues in parallel 

proceedings. 

13 	The second motion is by National Bank, which of course opposes the first motion, and which seeks an order 
staying the Campeau action as against it as well, pending the disposition of the C.C.A.A. proceedings. Counsel sub-

mits that the factual substratum of the claim against the bank is dependent entirely on the success of the allegations 
against the Olympia & York defendants, and that the claim against those defendants is better addressed within the 
parameters of the C.C.A.A. proceedings. He points out also that if the action were to be taken against the bank alone, 

his client would be obliged to bring Olympia & York back into the action as third pa rties in any event. 

The Power to Stay 

14 	The court  has always had an inherent jurisdiction to grant a stay of proceedings whenever it is just and con- 

venient to do so, in order to control its process or prevent an abuse of that process: see Canada Systems Group (EST) 

Ltd. v. Allendale Mutual Insurance Co. (1982), 29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont. H.C.) , and cases referred to 

therein. In the civil context, this general power is also embodied in the very broad terms of s. 106 of the Courts of 

Justice Act , R.S.O. 1990, c. C.43, which provides as follows: 

106. A court, on its own initiative or on motion by any person, whether or not a party, may stay any proceeding in 

the court  on such terms as are considered just. 

15 	Recently, Mr. Justice O'Connell has observed that this discretionary power is "highly dependent on the facts of 

each particular case": Arab Monetary Fund v. Hashim (unreported) [(June 25, 1992), Doc. 34127/88 (Ont. Gen. Div.)], 

[1992] O.J. No. 1330. 

16 	Apart from this inherent and general jurisdiction to stay proceedings, there are many instances where the cou rt  

is specifically granted the power to stay in a particular context, by virtue of statute or under the Rules of Civil Pro-

cedure . The authority to prevent multiplicity of proceedings in the same cou rt, under r. 6.01(1), is an example of the 

latter. The power to stay judicial and extra judicial proceedings under s. 11 of the C.C.A.A., is an example of the 

former. Section 11 of the C.C.A.A. provides as follows: 

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act , whenever an application has been 

made under this Act in respect of any company, the cou rt, on the application of any person interested in the matter, 

may, on notice to any other person or without notice as it may see fit, 

(a) make an order staying, until such time as the court  may prescribe or until any further order, all pro-

ceedings taken or that might be taken in respect of the company under the Bankruptcy Act and the Wind-

ing-up Act or either of them; 
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(b) restrain further proceedings in any action, suit or proceeding against the company on such terms as the 
court  sees fit; and 

(c) make an order that no suit, action or other proceeding shall be proceeded with or commenced against the 
corn pany except with the leave of the cou rt  and subject to such terms as the cou rt  imposes. 

The Power to Stay in the Context of C. C.A.A. Proceedings 

17 	By its formal title the C.C.A.A. is known as "An Act to facilitate compromises and arrangements between 
companies and their creditors". To ensure the effective nature of such a "facilitative" process it is essential that the 
debtor company be afforded a respite from the litigious and other rights being exercised by creditors, while it attempts 
to carry on as a going concern and to negotiate an acceptable corporate restructuring arrangement with such creditors. 

18 	In this respect it has been observed that the C.C.A.A. is "to be used as a practical and effective way of re- 
structuring corporate indebtedness": see the case comment following the repo rt  of Norcen Energy Resources Ltd. v. 

Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361, 92 A.R. 81 (Q.B) , and the approval of 
that remark as "a perceptive observation about the attitude of the cou rts" by Gibbs J.A. in Quintette Coal Ltd. v. 

Nippon Steel Corp. (1990), 2 C.B.R. (3d) 303, 51 B.C.L.R. (2d) 105 (C.A.) at p. 113 [B.C.L.R.]. 

19 	Gibbs J.A. continued with this comment: 

To the extent that a general principle can be extracted from the few cases directly on point, and the others in which 
there is persuasive obiter, it would appear to be that the cou rts have concluded that under s. 11 there is a discre-

tionary power to restrain judicial or extra judicial conduct against the debtor company the effect of which is, or 

would be, seriously to impair the ability of the debtor company to continue in business during the compromise or 

arrangement negotiating period . 

(emphasis added) 

20 	I agree with those sentiments and would simply add that, in my view, the restraining power extends as well to 
conduct which could seriously impair the debtor's ability to focus and concentrate its effo rts on the business purpose of 
negotiating the compromise or arrangement. 

21 	I must have regard to these foregoing factors while I consider, as well, the general principles which have 
historically governed the court's exercise of its power to stay proceedings. These principles were reviewed by Mr. 
Justice Montgomery in Canada Systems Group (EST) Ltd. v. Allendale Mutual Insurance , supra (a "Mississauga 
Derailment" case), at pp. 65-66 [C.P.C.]. The balance of convenience must weigh significantly in favour of granting 
the stay, as a party's right to have access to the cou rts must not be lightly interfered with. The cou rt  must be satisfied 
that a continuance of the proceeding would se rve as an injustice to the party seeking the stay, in the sense that it would 
be oppressive or vexatious or an abuse of the process of the cou rt  in some other way. The stay must not cause an 
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injustice to the plaintiff On all of these issues the onus of satisfying the cou rt  is on the party seeking the stay: see also 
Weight Watchers International Inc. v. Weight Watchers of Ontario Ltd. (1972), 25 D.L.R. (3d) 419, 5 C.P.R. (2d) 122 
(Fed. T.D.) , appeal allowed by consent without costs (1972), 10 C.P.R. (2d) 96n, 42 D.L.R. (3d) 320n (Fed. C.A.) , 

where Mr. Justice Heald recited the foregoing principles from Empire- Universal Films Ltd. v. Rank, [1947] O.R. 775 

(H.C.) at p.779. 

22 	Canada Systems Group (EST) Ltd. v. Allendale Mutual Insurance , supra, is a particularly helpful authority, 

although the question in issue there was somewhat different than those in issue on these motions. The case was one of 
several hundred arising out of the Mississauga derailment in November 1979, all of which actions were being 

case-managed by Montgomery J. These actions were all pa rt  of what Montgomery J. called "a controlled stream" of 

litigation involving a large number of claims and innumerable pa rties. Similarly, while the Olympia & York pro-
ceedings under the C.C.A.A. do not involve a large number of separate actions, they do involve numerous applicants, 
an even larger number of very substantial claimants, and a diverse collection of intricate and broad-sweeping issues. In 
that sense the C.C.A.A. proceedings are a controlled stream of litigation. Maintaining the integrity of the flow is an 

important consideration. 

Disposition 

23 	I have concluded that the proper way to approach this situation is to continue the stay imposed under the 
C.C.A.A. prohibiting the action against the Olympia & York defendants, and in addition, to impose a stay, utilizing the 
court's general jurisdiction in that regard, preventing the continuation of the action against National Bank as well. The 
stays will remain in effect for as long as the s. 11 stay remains operative, unless otherwise provided by order of this 

court . 

24 	In making these orders, I see no prejudice to the Campeau plaintiffs. The processing of their action is not being 
precluded, but merely postponed. Their claims may, indeed, be addressed more expeditiously than might have oth-
erwise been the case, as they may be dealt with — at least for the purposes of that proceeding — in the C.C.A.A. 
proceeding itself On the other hand, there might be great prejudice to Olympia & York if its a ttention is diverted from 
the corporate restructuring process and it is required to expend time and energy in defending an action of the com-
plexity and dimension of this one. While there may not be a great deal of prejudice to National Bank in allowing the 
action to proceed against it, I am satisfied that there is little likelihood of the action proceeding very far or very ef-
fectively unless and until Olympia & York — whose alleged misdeeds are the real focal point of the attack on both sets 

of defendants — is able to participate. 

25 	In addition to the foregoing, I have considered the following factors in the exercise of my discretion: 

1. Counsel for the plaintiffs argued that the Campeau claim must be dealt with, either in the action or in the 
C.C.A.A. proceedings and that it cannot simply be ignored. I agree. However, in my view, it is more appropriate, 
and in fact is essential, that the claim be addressed within the parameters of the C.C.A.A. proceedings rather than 
outside, in order to maintain the integrity of those proceedings. Were it otherwise, the numerous creditors in that 
mammoth proceeding would have no effective way of assessing the weight to be given to the Campeau claim in 
determining their approach to the acceptance or rejection of the Olympia & York plan filed under the Act. 
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2. In this sense, the Campeau claim — like other secured, undersecured, unsecured, and contingent claims — 

must be dealt with as part  of a "controlled stream" of claims that are being negotiated with a view to facilitating a 
compromise and arrangement between Olympia & York and its creditors. In weighing "the good management" of 
the two sets of proceedings — i.e., the action and the C.C.A.A. proceeding — the scales tip in favour of dealing 
with the Campeau claim in the context of the la tter: see Attorney General v. Arthur Andersen & Co. (1988), 

[1989] E.C.C. 224 (C.A.) , cited in Arab Monetary Fund v. Hashim , supra. 

I am aware, when saying this, that in the initial plan of compromise and arrangement filed by the applicants with 

the court  on August 21, 1992, the applicants have chosen to include the Campeau plaintiffs amongst those de-
scribed as "Persons not Affected by the Plan". This treatment does not change the issues, in my view, as it is up to 
the applicants to decide how they wish to deal with that group of "creditors" in presenting their plan, and up to the 
other creditors to decide whether they will accept such treatment. In either case, the matter is being dealt with, as 

it should be, within the context of the C.C.A.A. proceedings. 

3. Pre judgment interest will compensate the plaintiffs for any delay caused by the imposition of the stays, should 

the action subsequently proceed and the plaintiffs ultimately be successful. 

4. While there may not be great prejudice to National Bank if the action were to continue against it alone and the 
causes of action asserted against the two groups of defendants are different, the complex factual situation is 
common to both claims and the damages are the same. The potential of two different inquiries at two different 
times into those same facts and damages is not something that should be encouraged. Such multiplicity of in-
quiries should in fact be discouraged, particularly where — as is the case here — the delay occasioned by the stay 

is relatively short  (at least in terms of the speed with which an action like this Campeau action is likely to pro-

gress). 

Conclusion 

26 	Accordingly, an order will go as indicated, dismissing the motion of the Campeau plaintiffs and allowing the 
motion of National Bank. Each stay will remain in effect until the expiration of the stay period under the C.C.A.A. 

unless extended or otherwise dealt with by the cou rt  prior to that time. Costs to the defendants in any event of the cause 
in the Campeau action. I will fix the amounts if counsel wish me to do so. 

Order accordingly. 

END OF DOCUMENT 
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have actions involving applicants and non-applicants dealt with together as latter were derivative — Companies were 

all registered in Ontario and had substantial connection to it. 

Cases considered by Farley J.: 

Babcock & Wilcox Canada Ltd., Re (2000), 2000 CarswellOnt 704, 5 B.L.R. (3d) 75, 18 C.B.R. (4th) 157 (Ont. 

S.C.J. [Commercial List]) — considered 

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303, 14 C.P.C. (3d) 339, 1992 Car-

swellOnt 185 (Ont. Gen. Div.) — referred to 

Lehndorff General Partner Ltd, Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellOnt 183 (Ont. 

Gen. Div. [Commercial List]) — referred to 

T. Eaton Co., Re (1997), 1997 CarswellOnt 1914, 46 C.B.R. (3d) 293 (Ont. Gen. Div.) — referred to 

Statutes considered: 

Bankruptcy Code, 11 U.S.C. 1982 

Chapter 15 — referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally — referred to 

APPLICATION by group of companies for initial order pursuant to Companies' Creditors Arrangement Act. 

Farley J.: 

1 	This is a short  endorsement which may be elaborated upon. 

2 	I am satisfied that the applicants are insolvent given their imbalance of assets to debt (both determined and 
contingent liability as to product liability suits) and that the debt of the applicant group is over the $5 million threshold 

as to the CCAA test. 

3 	The product liability situation vis-à-vis the non-applicants appears to be in essence derivative of claims against 
the applicants and it would neither be logical nor practical/functional to have that product liability litigation not be 

dealt with on an all encompassing basis: see Lehndorff General Partner Ltd, Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. 

Div. [Commercial List]); T. Eaton Co., Re (1997), 46 C.B.R. (3d) 293 (Ont. Gen. Div.); Campeau v. Olympia & York 

Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.). It is understood that this stay will likely facilitate the 
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entering into of overall bona fide resolution meetings/discussions which would form the foundation of a plan of re- I 

organization and compromise. 

4 	I further understand that the applicants, all of which are Canadian companies registered in Ontario and with the 
substantial connections to this jurisdiction as set out a paragraph 67 of the applicants' factum: 

67. In addition to the location of each Applicant's registered office, it is respectfully submitted that the following 
factors further support a finding that each Applicant's COMI is Ontario, Canada: 

(a) each of the Applicants was incorporated in Ontario; 

(b) each Applicant's mailing address is an Ontario address; 

(c) the principals, directors and officers of the Applicants are residents of Ontario; 

(d) all decision-making and control in respect of the Applicants, including product development, takes place 

at the Applicants' premises located in Ontario; 

(e) the Applicants' principal banking arrangements have been conducted in Ontario through the Canadian 

Imperial Bank of Commerce; and 

(f) all administrative functions associated with the Applicants and all of the employees that perform such 
functions, including general accounting, fmancial reporting, budgeting and cash management, are conducted 

and situated in Ontario. 

will be making an application later today in the Southern District of New York U.S. Bankruptcy Cou rt  for recognition, 
pursuant to Chapter 15 of the US Bankruptcy Code, of the Initial Order which I am granting. In that respect, I would 

observe that as I discussed in Babcock & Wilcox Canada Ltd., Re (2000), 18 C.B.R. (4th) 157 (Ont. S.C.J. [Com-

mercial List]), the courts of Canada and of the US have long enjoyed a firm and ongoing relationship based on comity 

and commonalities of principles as to, inter alia, bankruptcy and insolvency. 

5 	As this order today is being requested without notice to persons who may be affected, I would stress that these 

persons are completely at liber ty  and encouraged to use the comeback clause found at paragraph 59 of the Initial 

Order. In that respect, notwithstanding any order having previously been given, the onus rests with the applicants (and 

the applicants alone) to justify ab initio the relief requested and previously granted. Comeback relief, however, cannot 

prejudicially affect the position of pa rties who have relied bona fide on the previous order in question. This en-

dorsement is to be provided to the creditors and others receiving notice. 

6 	Order to issue as per my fiat. 

Application granted. 
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Introduction 

1 	Canwest Global Communications Corp. ("Canwest Global") is a leading Canadian media company with interests in (i) 
newspaper publishing and digital media; and (ii) free-to-air television stations and subscription based specialty television 
channels. Canwest Global, the entities in its Canadian television business (excluding CW Investments Co. and its 
subsidiaries) and the National Post Comp any (which prior to October 30, 2009 owned and published the National Post) 
(collectively, the "CMI Entities"), obtained protection from their creditors in a Companies' Creditors Arrangement Act' 
("CCAA") proceeding on October 6, 2009. 2  Now, the Canwest Global Canadian newspaper entities with the exception of 
National Post Inc. seek similar protection. Specifically, Canwest Publishing Inc./Publications Canwest Inc. ("CPI"), Canwest 
Books Inc. ("CBI"), and Canwest (Canada) Inc. ("CCI") apply for an  order pursuant to the CCAA. They also seek to have the 
stay of proceedings and the other benefits of the order extend to Canwest Limited Partnership/Canwest Société en 
Commandite (the "Limited Partnership"). The Applicants and the Limited Partnership are referred to as the "LP Entities" 
throughout these reasons. The term "Canwest" will be used to refer to the Canwest enterprise as a whole. It includes the LP 
Entities and Canwest Global's other subsidiaries which are not applicants in this proceeding. 

2 All appearing on this application supported the relief requested with the exception of the Ad Hoc Committee of 9.25% 
Senior Subordinated Noteholders. That Committee represents ce rtain unsecured creditors whom I will discuss more fully 
later. 

3 I granted the order requested with reasons to follow. These are my reasons. 

4 	I start with three observations. Firstly, Canwest Global, through its ownership interests in the LP Entities, is the largest 
publisher of daily English language newspapers in C anada. The LP Entities own and operate 12 daily newspapers across 
Canada. These newspapers are pa rt  of the Canadian heritage and landscape. The oldest, The Gazette, was established in 
Montreal in 1778. The others are the V ancouver Sun, The Province, the O ttawa Citizen, the Edmonton Journal, the Calga ry  
Herald, The Windsor Star, the Times Colonist, The Star Phoen ix, the Leader-Post, the Nanaimo Daily News and the Alberni 
Valley Times. These newspapers have an  estimated average weekly readership that exceeds 4 million. The LP Entities also 
publish 23 non-daily newspapers and own and operate a number of digital media and online operations. The community 
served by the LP Entities is huge. In addition, based on August 31, 2009 figures, the LP Entities employ approximately 5,300 
employees in Canada with approximately 1,300 of those employees working in Onta rio. The granting of the order requested 
is premised on an  anticipated going concern sale of the newspaper business of the LP Entities. This serves not just the 
interests of the LP Entities and their stakeholders but the Canadian community at large. 

5 	Secondly, the order requested may contain some shortcomings; it may not be perfect. That said, insolvency proceedings 
typically involve what is feasible, not what is flawless. 

6 	Lastly, although the builders of this insolvent business are no doubt unhappy with its fate, gratitude is not misplaced by 
acknowledging their role in its construction. 

Background Facts 

(i) Financial Difficulties 
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7 The LP Entities generate the majority of their revenues through the sale of advertising. In the fiscal year ended August 
31, 2009, approximately 72% of the LP Entities' consolidated revenue derived from advertising. The LP Entities have been 
seriously affected by the economic downturn in Canada and their consolidated advertising revenues declined substantially in 
the latter half of 2008 and in 2009. In addition, they experienced increases in ce rtain of their operating costs. 

8 	On May 29, 2009 the Limited Partnership failed, for the first time, to make ce rtain interest and principal reduction 
payments and related interest and cross currency swap payments totaling approximately $10 million in respect of its senior 
secured credit facilities. On the same day, the Limited Partnership announced that, as of May 31, 2009, it would be in breach 
of certain financial covenants set out in the credit agreement dated as of July 10, 2007 between its predecessor, Canwest 
Media Works Limited Partnership, The Bank of Nova Scotia as administrative agent, a syndicate of secured lenders ("the LP 
Secured Lenders"), and the predecessors of CCI, CPI and CBI as guarantors. The Limited Partnership also failed to make 
principal, interest and fee payments due pursuant to this credit agreement on June 21, June 22, July 21, July 22 and August 
21, 2009. 

9 	The May 29, 2009, defaults under the senior secured credit facilities triggered defaults in respect of related foreign 
currency and interest rate swaps. The swap counterparties (the "Hedging Secured Creditors") demanded payment of $68.9 
million. These unpaid amounts rank pari  passu with amounts owing under the LP Secured Lenders' credit facilities. 

10 	On or around August 31, 2009, the Limited Partnership and certain of the LP Secured Lenders entered into a 
forbearance agreement in order to allow the LP Entities and the LP Secured Lenders the opportunity to negotiate a pre-
packaged restructuring or reorganization of the affairs of the LP Entities. On November 9, 2009, the forbearance agreement 
expired and since then, the LP Secured Lenders have been in a position to demand payment of approximately $953.4 million, 
the amount outstanding as at August 31, 2009. Nonetheless, they continued negotiations with the LP Entities. The 
culmination of this process is that the LP Entities are now seeking a stay of proceedings under the CCAA in order to provide 
them with the necessary "breathing space" to restructure and reorganize their businesses and to preserve their enterprise value 
for the ultimate benefit of their broader stakeholder community. 

11 	The Limited Partnership released its annual consolidated financial statements for the twelve months ended August 31, 
2009 and 2008 on November 26, 2009. As at August 31, 2009, the Limited Partnership had total consolidated assets with a 
net book value of approximately $644.9 million. This included consolidated current assets of $182.7 million and consolidated 
non-current assets of approximately $462.2 million. As at that date, the Limited Partnership had total consolidated liabilities 
of approximately $1.719 bil lion (increased from $1.656 billion as at August 31, 2008). These liabilities consisted of 
consolidated current liabilities of $1.612 billion and consolidated non-current liabilities of $107 million. 

12 	The Limited Partnership had been experiencing deteriorating financial results over the past year. For the year ended 
August 31, 2009, the Limited Partnership's consolidated revenues decreased by $181.7 million or 15% to $1.021 billion as 
compared to $1.203 billion for the year ended August 31, 2008. For the year ended August 31, 2009, the Limited Partnership 
reported a consolidated net loss of $66 million compared to consolidated net earnings of $143.5 million for fiscal 2008. 

(ii) Indebtedness under the Credit Facilities 
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13 	The indebtedness under the credit facilities of the LP Entities consists of the following. 

(a) The LP senior secured credit facilities are the subject matter of the July 10, 2007 credit agreement already 
mentioned. They are guaranteed by CCI, CPI and CBI. The security held by the LP Secured Lenders has been 
reviewed by the solicitors for the proposed Monitor, FTI Consulting Canada Inc. and considered to be valid and 
enforceable. 3  As at August 31, 2009, the amounts owing by the LP Entities totaled $953.4 million exclusive of 
interest 4  

(b) The Limited Partnership is a party to the aforementioned foreign currency and interest rate swaps with the 
Hedging Secured Creditors. Defaults under the LP senior secured credit facilities have triggered defaults in respect 
of these swap arrangements. Demand for repayment of amounts totaling $68.9 million (exclusive of unpaid 
interest) has been made. These obligations are secured. 

(c) Pursuant to a senior subordinated credit agreement dated as of July 10, 2007, between the Limited Partnership, 
The Bank of Nova Scotia as administrative agent for a syndicate of lenders, and others, ce rtain subordinated 
lenders agreed to provide the Limited Partnership with access to a term credit facility of up to $75 million. CCI, 
CPI, and CBI are guarantors. This facility is unsecured, guaranteed on an unsecured basis and currently fully 
drawn. On June 20, 2009, the Limited Partnership failed to make an interest payment resulting in an event of 
default under the credit agreement. In addition, the defaults under the senior secured credit facilities resulted in a 
default under this facility. The senior subordinated lenders are in a position to take steps to demand payment. 

(d) Pursuant to a note indenture between the Limited Partnership, The Bank of New York Trust Company of 
Canada as trustee, and others, the Limited Partnership issued 9.5% per annum senior subordinated unsecured notes 
due 2015 in the aggregate principal amount of US $400 million. CPI and CBI are guarantors. The notes are 
unsecured and guaranteed on an unsecured basis. The noteholders are in a position to take steps to demand 
immediate payment of all amounts outstanding under the notes as a result of events of default. 

14 The LP Entities use a centralized cash management system at the Bank of Nova Scotia which they propose to continue. 
Obligations owed pursuant to the existing cash management arrangements are secured (the "Cash Management Creditor"). 

(iii) LP Entities' Response to Financial Difficulties 

15 	The LP Entities took a number of steps to address their circumstances with a view to improving cash flow and 
strengthening their balance sheet. Nonetheless, they began to experience significant tightening of credit from critical 
suppliers and other trade creditors. The LP Entities' debt totals approximately $1.45 billion and they do not have the liquidity 
required to make payment in respect of this indebtedness. They are clearly insolvent. 

16 	The board of directors of Canwest Global struck a special committee of directors (the "Special Committee") with a 
mandate to explore and consider strategic alternatives. The Special Committee has appointed Thomas Strike, the President, 
Corporate Development & Strategy Implementation, as Recapitalization Officer and has retained Gary Colter of CRS Inc. as 
Restructuring Advisor for the LP Entities (the "CRA"). The President of CPI, Dennis Skulsky, will report directly to the 
Special Committee. 

17 	Given their problems, throughout the summer and fall of 2009, the LP Entities have participated in difficult and 
complex negotiations with their lenders and other stakeholders to obtain forbearance and to work towards a consensual 
restructuring or recapitalization. 
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18 An ad hoc committee of the holders of the senior subordinated unsecured notes (the "Ad Hoc Committee") was formed 
in July, 2009 and retained Davies Ward Phillips & Vineberg as counsel. Among other things, the Limited Partnership agreed 
to pay the Committee's legal fees up to a maximum of $250,000. Representatives of the Limited Partnership and their 
advisors have had ongoing discussions with representatives of the Ad Hoc Committee and their counsel was granted access to 
certain confidential information following execution of a confidentiality agreement. The Ad Hoc Committee has also 
engaged a financial advisor who has been granted access to the LP Entities' virtual data room which contains confidential 
information regarding the business and affairs of the LP Entities. There is no evidence of any satisfactory proposal having 
been made by the noteholders. They have been in a position to demand payment since August, 2009, but they have not done 
so. 

19 In the meantime and in order to permit the businesses of the LP Entities to continue to operate as going concerns and in 
an effort  to preserve the greatest number of jobs and maximize value for the stakeholders of the LP Entities, the LP Entities 
have been engaged in negotiations with the LP Senior Lenders, the result of which is this CCAA application. 

(iv) The Support Agreement, the Secured Creditors' Plan and the Solicitation Process 

20 	Since August 31, 2009, the LP Entities and the LP administrative agent for the LP Secured Lenders have worked 
together to negotiate terms for a consensual, prearranged restructuring, recapitalization or reorganization of the business and 
affairs of the LP Entities as a going concern. This is referred to by the pa rties as the Support  Transaction. 

21 	As part  of this Support  Transaction, the LP Entities are seeking approval of a Suppo rt  Agreement entered into by them 
and the administrative agent for the LP Secured Lenders. 48% of the LP Secured Lenders, the Hedging Secured Creditors, 
and the Cash Management Creditor (the "Secured Creditors") are party to the Suppo rt  Agreement. 

22 	Three interrelated elements are contemplated by the Suppo rt  Agreement and the Suppo rt  Transaction: the credit 
acquisition, the Secured Creditors' plan (the "Plan"), and the sale and investor solicitation process which the pa rties refer to 
as SISP. 

23 	The Support  Agreement contains various milestones with which the LP Entities are to comply and, subject to a 
successful bid arising from the solicitation process (an impo rtant caveat in my view), commits them to suppo rt  a credit 
acquisition. The credit acquisition involves an acquisition by an entity capitalized by the Secured Creditors and described as 
AcquireCo. AcquireCo. would acquire substantially all of the assets of the LP Entities (including the shares in National Post 
Inc.) and assume ce rtain of the liabilities of the LP Entities. It is contemplated that AcquireCo. would offer employment to all 
or substantially all of the employees of the LP Entities and would assume all of the LP Entities' existing pension plans and 
existing post-retirement and post-employment benefit plans subject to a right by AcquireCo., acting commercially reasonably 
and after consultation with the operational management of the LP Entities, to exclude ce rtain specified liabilities. The credit 
acquisition would be the subject matter of a Plan to be voted on by the Secured Creditors on or before January 31, 2010. 
There would only be one class. The Plan would only compromise the LP Entities' secured claims and would not affect or 
compromise any other claims against any of the LP Entities ("unaffected claims"). No holders of the unaffected claims would 
be entitled to vote on or receive any dist ributions of their claims. The Secured Creditors would exchange their outstanding 
secured claims against the LP Entities under the LP credit agreement and the swap obligations respectively for their pro rata 
shares of the debt and equity to be issued by AcquireCo. All of the LP Entities' obligations under the LP secured claims 
calculated as of the date of closing less $25 million would be deemed to be satisfied following the closing of the Acquisition 
Agreement. LP secured claims in the amount of $25 million would continue to be held by AcquireCo. and constitute an 
outstanding unsecured claim against the LP Entities. 
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24 The Support  Agreement contemplates that the Financial Advisor, namely RBC Dominion Securities Inc., under the 
supervision of the Monitor, will conduct the solicitation process. Completion of the credit acquisition process is subject to a 
successful bid arising from the solicitation process. In general terms, the objective of the solicitation process is to obtain a 
better offer (with some limitations described below) than that reflected in the credit acquisition. If none is obtained in that 
process, the LP Entities intend for the credit acquisition to proceed assuming approval of the Plan. Cou rt  sanction would also 
be required. 

25 	In more detailed terms, Phase I of the solicitation process is expected to last approximately 7 weeks and qualified 
interested parties may submit non-binding proposals to the Financial Advisor on or before February 26, 2010. Thereafter, the 
Monitor will assess the proposals to determine whether there is a reasonable prospect of obtaining a Superior Offer. This is in 
essence a cash offer that is equal to or higher than that represented by the credit acquisition. If there is such a prospect, the 
Monitor will recommend that the process continue into Phase II. If there is no such prospect, the Monitor will then determine 
whether there is a Superior Alternative Offer, that is, an offer that is not a Superior Offer but which might nonetheless receive 
approval from the Secured Creditors. If so, to proceed into Phase II, the Superior Alte rnative Offer must be supported by 
Secured Creditors holding more than at least 33.3% of the secured claims. If it is not so supported, the process would be 
terminated and the LP Entities would then apply for court  sanction of the Plan. 

26 Phase II is expected to last approximately 7 weeks as well. This period allows for due diligence and the submission of 
final binding proposals. The Monitor will then conduct an assessment akin to the Phase 1 process with somewhat similar 
attendant outcomes if there are no Superior Offers and no acceptable Alte rnative Superior Offers. If there were a Superior 
Offer or an acceptable Alternative Superior Offer, an agreement would be negotiated and the requisite approvals sought. 

27 The solicitation process is designed to allow the LP Entities to test the market. One concern is that a Superior Offer that 
benefits the secured lenders might operate to preclude a Superior Alte rnative Offer that could provide a better result for the 
unsecured creditors. That said, the LP Entities are of the view that the solicitation process and the suppo rt  transaction present 
the best opportunity for the businesses of the LP Entities to continue as going concerns, thereby preserving jobs as well as the 
economic and social benefits of their continued operation. At this stage, the alte rnative is a bankruptcy or liquidation which 
would result in significant detriment not only to the creditors and employees of the LP Entities but to the broader community 
that benefits from the continued operation of the LP Entities' business. I also take some comfort from the position of the 
Monitor which is best captured in an excerpt from its preliminary Repo rt : 

The terms of the Support Agreement and SISP were the subject of lengthy and intense arm's length negotiations 
between the LP Entities and the LP Administrative Agent. The Proposed Monitor suppo rts approval of the process 
contemplated therein and of the approval of those documents, but without in any way fettering the various powers and 
discretions of the Monitor. 

28 	It goes without saying that the Monitor, being a cou rt  appointed officer, may apply to the cou rt  for advice and 
directions and also owes reporting obligations to the cou rt . 

29 	As to the objection of the Ad Hoc Committee, I make the following observations. Firstly, they represent unsecured 
subordinated debt. They have been in a position to take action since August, 2009. Furthermore, the LP Entities have 
provided up to $250,000 for them to retain legal counsel. Meanwhile, the LP Secured Lenders have been in a position to 
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enforce their rights through a non-consensual cou rt  proceeding and have advised the LP Entities of their abilities in that 
regard in the event that the LP Entities did not move forward as contemplated by the Suppo rt  Agreement. With the Suppo rt  
Agreement and the solicitation process, there is an enhanced likelihood of the continuation of going concern operations, the 
preservation of jobs and the maximization of value for stakeholders of the LP Entities. It seemed to me that in the face of 
these facts and given that the Suppo rt  Agreement expired on January 8, 2010, adjourning the proceeding was not merited in 
the circumstances. The Committee did receive very sho rt  notice. Without being taken as encouraging or discouraging the use 
of the comeback clause in the order, I disagree with the submission of counsel to the Ad Hoc Committee to the effect that it is 
very difficult if not impossible to stop a process relying on that provision. That provision in the order is a meaningful one as 
is clear from the decision in Muscletech Research & Development Inc., Re s . On a come back motion, although the positions 
of parties who have relied bona fide on an Initial Order should not be prejudiced, the onus is on the applicants for an Initial 
Order to satisfy the cou rt  that the existing terms should be upheld. 

Proposed Monitor 

30 The Applicants propose that FTI Consulting Canada Inc. se rve as the Monitor. It currently se rves as the Monitor in the 
CMI Entities' CCAA proceeding. It is desirable for FTI to act; it is qualified to act; and it has consented to act. It has not 
served in any of the incompatible capacities described in section 11.7(2) of the CCAA. The proposed Monitor has an 
enhanced role that is reflected in the order and which is acceptable. 

Proposed Order 

31 	As mentioned, I granted the order requested. It is clear that the LP Entities need protection under the CCAA. The order 
requested will provide stability and enable the LP Entities to pursue their restructuring and preserve enterprise value for their 
stakeholders. Without the benefit of a stay, the LP Entities would be required to pay approximately $1.45 billion and would 
be unable to continue operating their businesses. 

(a) Threshold Issues 

32 The chief place of business of the Applicants is Ontario. They qualify as debtor companies under the CCAA. They are 
affiliated companies with total claims against them that far exceed $5 million. Demand for payment of the swap indebtedness 
has been made and the Applicants are in default under all of the other facilities outlined in these reasons. They do not have 
sufficient liquidity to satisfy their obligations. They are clearly insolvent. 

(b) Limited Partnership 

33 	The Applicants seek to extend the stay of proceedings and the other relief requested to the Limited Partnership. The 
CCAA definition of a company does not include a partnership or a limited partnership but cou rts have exercised their 
inherent jurisdiction to extend the protections of an Initial CCAA Order to partnerships when it was just and convenient to do 
so. The relief has been held to be appropriate where the operations of the partnership are so intertwined with those of the 
debtor companies that irreparable harm would ensue if the requested stay were not granted: Canwest Global Communications 
Corp., Re6and Lehndoiff General Partner Ltd., Re 7 . 
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34 	In this case, the Limited Partnership is the administrative backbone of the LP Entities and is integral to and intertwined 
with the Applicants' ongoing operations. It owns all shared information technology assets; it provides hosting services for all 
Canwest properties; it holds all software licences used by the LP Entities; it is party to many of the shared services 
agreements involving other Canwest entities; and employs approximately 390 full-time equivalent employees who work in 
Canwest's shared services area. The Applicants state that failure to extend the stay to the Limited Partnership would have a 
profoundly negative impact on the value of the Applicants, the Limited Partnership and the Canwest Global enterprise as a 
whole. In addition, exposing the assets of the Limited Partnership to the demands of creditors would make it impossible for 
the LP Entities to successfully restructure. I am persuaded that under these circumstances it is just and convenient to grant the 
request. 

(c) Filing of the Secured Creditors' Plan 

35 	The LP Entities propose to present the Plan only to the Secured Creditors. Claims of unsecured creditors will not be 
addressed. 

36 The CCAA seems to contemplate a single creditor-class plan. Sections 4 and 5 state: 

s.4 Where a compromise or an arrangement is proposed between a debtor company and its unsecured creditors or any 
class of them, the cou rt  may, on the application in a summary way of the company or of any such creditor or of the 
trustee in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors and, it the cou rt  
so determines, of the shareholders of the company, to be summoned in such manner as the cou rt  directs. 

s.5 Where a compromise or an arrangement is proposed between a debtor company and its secured creditors or any class 
of them, the court  may, on the application in a summary way of the company or of any such creditor or of the trustee in 
bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors and, if the cou rt  so 
determines, of the shareholders of the company, to be summoned in such manner as the cou rt  directs. 

37 	Case law has interpreted these provisions as authorizing a single creditor-class plan. For instance, Blair J. (as he then 
was) stated in Philip Services Corp., Re 8  : " There is no doubt that a debtor is at liber ty, under the terms of sections 4 and 5 of 
the CCAA, to make a proposal to secured creditors or to unsecured creditors or to both groups." 9  Similarly, in Anvil Range 
Mining Corp., Re m  , the Court  of Appeal stated: "It may also be noted that s. 5 of the CCAA contemplates a plan which is a 
compromise between a debtor company and its secured creditors and that by the terms of s. 6 of the Act, applied to the facts 
of this case, the plan is binding only on the secured creditors and the company and not on the unsecured creditors."1 t 

38 	Based on the foregoing, it is clear that a debtor has the statutory authority to present a plan to a single class of creditors. 
In Anvil Range Mining Corp., Re, the issue was raised in the context of the plan's sanction by the cou rt  and a consideration of 
whether the plan was fair and reasonable as it eliminated the opportunity for unsecured creditors to realize anything. The 
basis of the argument was that the motions judge had erred in not requiring a more complete and in depth valuation of the 
company's assets relative to the claims of the secured creditors. 

39 	In this case, I am not being asked to sanction the Plan at this stage. Furthermore, the Monitor will supervise a vigorous 
and lengthy solicitation process to thoroughly canvass the market for alternative transactions. The solicitation should provide 
a good indication of market value. In addition, as counsel for the LP Entities observed, the noteholders and the LP Entities 
never had any forbearance agreement. The noteholders have been in a position to take action since last summer but chose not 
to do so. One would expect some action on their pa rt  if they themselves believed that they "were in the money". While the 
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process is not perfect, it is subject to the supervision of the cou rt and the Monitor is obliged to report  on its results to the 
court . 

40 	In my view it is appropriate in the circumstances to authorize the LP Entities to file and present a Pl an  only to the 
Secured Creditors. 

(D) DIP Financing 

41 The Applicants seek approval of a DIP facility in the amount of $25 million which would be secured by a charge over 
all of the assets of the LP Entities and rank ahead of all other charges except the Administration Charge, and ahead of all 
other existing security interests except validly perfected purchase money security interests and ce rtain specific statutory 
encumbrances. 

42 	Section 11.2 of the CCAA provides the statutory jurisdiction to grant a DIP charge. In Canwest Global 
Communications Corp., Re 12 , I addressed this provision. Firstly, an applicant should address the requirements contained in 
section 11.2 (1) and then address the enumerated factors found in section 11.2(4) of the CCAA. As that list is not exhaustive, 
it may be appropriate to consider other factors as well. 

43 	Applying these principles to this case and dealing firstly with section 11.2(1) of the CCAA, notice either has been 
given to secured creditors likely to be affected by the security or charge or alternatively they are not affected by the DIP 
charge. While funds are not anticipated to be immediately necessary, the cash flow statements project a good likelihood that 
the LP Entities will require the additional liquidity afforded by the $25 mil lion. The ability to borrow funds that are secured 
by a charge will help retain the confidence of the LP Entities' trade creditors, employees and suppliers. It is expected that the 
DIP facility will permit the LP Entities to conduct the solicitation process and consummate a recapitalization tr ansaction of a 
sale of all or some of its assets. The charge does not secure any amounts that were owing prior to the filing. As such, there 
has been compliance with the provisions of section 11.2 (1). 

44 	Turning then to a consideration of the factors found in section 11.2(4) of the Act, the LP Entities are expected to be 
subject to these CCAA proceedings until July 31, 2010. Their business and financial affairs will be amply managed during 
the proceedings. This is a consensual filing which is reflective of the confidence of the major creditors in the current 
management configuration. All of these factors favour the granting of the charge. The DIP loan would enhance the prospects 
of a viable compromise or arr angement and would ensure the necessary stability during the CCAA process. I have already 
touched upon the issue of value. That said, in relative terms, the quantum of the DIP financing is not large and there is no 
readily apparent material prejudice to any creditor arising from the granting of the charge and approval of the financing. I 
also note that it is endorsed by the proposed Monitor in its repo rt . 

45 	Other factors to consider in assessing whether to approve a DIP charge include the reasonableness of the financing 
terms and more particularly the associated fees. Ideally there should be some evidence on this issue. Prior to entering into the 
forbearance agreement, the LP Entities sought proposals from other third party lenders for a DIP facility. In this case, some 
but not all of the Secured Creditors are participating in the financing of the DIP loan. Therefore, only some would benefit 
from the DIP while others could bear the burden of it. While they may have opted not to participate in the DIP financing for 
various reasons, the concurrence of the non participating Secured Creditors is some market indicator of the appropriateness of 
the terms of the DIP financing. 
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46 	Lastly, I note that the DIP lenders have indicated that they would not provide a DIP facility if the charge was not 
approved. In all of these circumstances, I was prepared to approve the DIP facility and grant the DIP charge. 

(e) Critical Suppliers 

47 	The LP Entities ask that they be authorized but not required to pay pre-filing amounts owing in arrears to ce rtain 
suppliers if the supplier is critical to the business and ongoing operations of the LP Entities or the potential future benefit of 
the payments is considerable and of value to the LP Entities as a whole. Such payments could only be made with the consent 
of the proposed Monitor. At present, it is contemplated that such suppliers would consist of ce rtain newspaper suppliers, 
newspaper distributors, logistic suppliers and the Amex Bank of Canada. The LP Entities do not seek a charge to secure 
payments to any of its critical suppliers. 

48 	Section 11.4 of the CCAA addresses critical suppliers. It states: 

11.4(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected by the 
security or charge, the cou rt  may make an order declaring a person to be a critical supplier to the company if the cou rt  is 
satisfied that the person is a supplier of goods and services to the company and that the goods or services that are 
supplied are critical to the company's continued operation. 

(2) If the court  declares the person to be a critical supplier, the cou rt  may make an order requiring the person to supply 
any goods or services specified by the cou rt  to the company on any terms and conditions that are consistent with the 
supply relationship or that the cou rt  considers appropriate. 

(3) If the court  makes an  order under subsection (2), the cou rt  shall, in the order, declare that all or pa rt  of the property 
of the company is subject to a security or charge in favour of the person declared to be a critical supplier, in an amount 
equal to the value of the goods or services supplied upon the terms of the order. 

(4) The court  may order that the security or charge rank in priority over the claim of any secured creditor of the 
company. 

49 Mr. Byers, who is counsel for the Monitor, submits that the cou rt  has always had discretion to authorize the payment of 
critical suppliers and that section 11.4 is not intended to address that issue. Rather, it is intended to respond to a post-filing 
situation where a debtor company wishes to compel a supplier to supply. In those circumstances, the cou rt  may declare a 
person to be a critical supplier and require the person to supply. If the cou rt  chooses to compel a person to supply, it must 
authorize a charge as security for the supplier. Mr. Barnes, who is counsel for the LP Entities, submits that section 11.4 is not 
so limited. Section 11.4 (1) gives the cou rt  general jurisdiction to declare a supplier to be a "critical supplier" where the 
supplier provides goods or services that are essential to the ongoing business of the debtor company. The permissive as 
opposed to mandatory language of section 11.4 (2) suppo rts this interpretation. 

50 	Section 11.4 is not very clear. As a matter of principle, one would expect the purpose of section 11.4 to be twofold: (i) 
to codify the authority to permit suppliers who are critical to the continued operation of the company to be paid and (ii) to 
require the granting of a charge in circumstances where the cou rt  is compelling a person to supply. If no charge is proposed 
to be granted, there is no need to give notice to the secured creditors. I am not ce rtain that the distinction between Mr. Byers 
and Mr. Barnes' interpretation is of any real significance for the purposes of this case. Either section 11.4(1) does not oust the 
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court's inherent jurisdiction to make provision for the payment of critical suppliers where no charge is requested or it 
provides authority to the court  to declare persons to be critical suppliers. Section 11.4(1) requires the person to be a supplier 
of goods and services that are critical to the companies' operation but does not impose any additional conditions or 
limitations. 

51 The LP Entities do not seek a charge but ask that they be authorized but not required to make payments for the pre-
filing provision of goods and services to ce rtain third parties who are critical and integral to their businesses. This includes 
newsprint and ink suppliers. The LP Entities are dependent upon a continuous and uninterrupted supply of newsprint and ink 
and they have insufficient inventory on hand to meet their needs. It also includes newspaper distributors who are required to 
distribute the newspapers of the LP Entities; American Express whose corporate card programme and accounts are used by 
LP Entities employees for business related expenses; and royalty fees accrued and owing to content providers for the 
subscription-based online service provided by FPinfomart.ca, one of the businesses of the LP Entities. The LP Entities 
believe that it would be damaging to both their ongoing operations and their ability to restructure if they are unable to pay 
their critical suppliers. I am satisfied that the LP Entities may treat these pa rties and those described in Mr. Strike's affidavit 
as critical suppliers but none will be paid without the consent of the Monitor. 

(f) Administration Charge and Financial Advisor Charge 

52 	The Applicants also seek a charge in the amount of $3 million to secure the fees of the Monitor, its counsel, the LP 
Entities' counsel, the Special Committee's financial advisor and counsel to the Special Committee, the CRA and counsel to 
the CRA. These are professionals whose services are critical to the successful restructuring of the LP Entities' business. This 
charge is to rank in priority to all other security interests in the LP Entities' assets, with the exception of purchase money 
security interests and specific statutory encumbrances as provided for in the proposed order. 13  The LP Entities also request a 
$10 million charge in favour of the Financial Advisor, RBC Dominion Securities Inc. The Financial Advisor is providing 
investment banking services to the LP Entities and is essential to the solicitation process. This charge would rank in third 
place, subsequent to the adminis tration charge and the DIP charge. 

53 	In the past, an adminis tration charge was granted pursuant to the inherent jurisdiction of the cou rt. Section 11.52 of the 
amended CCAA now provides statutory jurisdiction to grant an  administration charge. Section 11.52 states: 

On notice to the secured creditors who are likely to be affected by the security or charge, the cou rt  may make an order 
declaring that all or part  of the property of the debtor company is subject to a security or charge - in an  amount that the 
court  considers appropriate - in respect of the fees and expenses of 

(a) the monitor, including the fees and expenses of any financial, legal or other expe rts engaged by the monitor in 
the performance of the monitor's duties; 

(b) any financial, legal or other expe rts engaged by the company for the purpose of proceedings under this Act; and 

(c) any financial, legal or other expe rts engaged by any other interested person if the cou rt  is satisfied that the 
security or charge is necessary for their effective pa rticipation in proceedings under this Act. 

(2) The court  may order that the security or charge rank in priority over the claim of any secured creditor of the 
company. 

54 I am satisfied that the issue of notice has been appropriately addressed by the LP Entities. As to whether the amounts 
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are appropriate and whether the charges should extend to the proposed beneficiaries, the section does not contain any specific 
criteria for a cou rt  to consider in its assessment. It seems to me that factors that might be considered would include: 

(a) the size and complexity of the businesses being restructured; 

(b) the proposed role of the beneficiaries of the charge; 

(c) whether there is an unwarranted duplication of roles; 

(d) whether the quantum of the proposed charge appears to be fair and reasonable; 

(e) the position of the secured creditors likely to be affected by the charge; and 

(f) the position of the Monitor. 

This is not an exhaustive list and no doubt other relevant factors will be developed in the jurisprudence. 

55 	There is no question that the restructuring of the LP Entities is large and highly complex and it is reasonable to expect 
extensive involvement by professional advisors. Each of the professionals whose fees are to be secured has played a critical 
role in the LP Entities restructuring activities to date and each will continue to be integral to the solicitation and restructuring 
process. Furthermore, there is no unwarranted duplication of roles. As to quantum of both proposed charges, I accept the 
Applicants' submissions that the business of the LP Entities and the tasks associated with their restructuring are of a 
magnitude and complexity that justify the amounts. I also take some comfort from the fact that the administrative agent for 
the LP Secured Lenders has agreed to them. In addition, the Monitor suppo rts the charges requested. The quantum of the 
administration charge appears to be fair and reasonable. As to the quantum of the charge in favour of the Financial Advisor, it 
is more unusual as it involves an incentive payment but I note that the Monitor conducted its own due diligence and, as 
mentioned, is supportive of the request. The quantum reflects an appropriate incentive to secure a desirable alternative offer. 
Based on all of these factors, I concluded that the two charges should be approved. 

(g) Directors and Officers 

56 The Applicants also seek a directors and officers charge ("D & O charge") in the amount of $35 million as security for 
their indemnification obligations for liabilities imposed upon the Applicants' directors and officers. The D & O charge will 
rank after the Financial Advisor charge and will rank pa ri  passu with the MIP charge discussed subsequently. Section 11.51 
of the CCAA addresses a D & O charge. I have already discussed section 11.51 in Canwest Global Communications Corp., 
Re14  as it related to the request by the CMI Entities for a D & O charge. Firstly, the charge is essential to the successful 
restructuring of the LP Entities. The continued pa rticipation of the experienced Boards of Directors, management and 
employees of the LP Entities is critical to the restructuring. Retaining the current officers and directors will also avoid 
destabilization. Furthermore, a CCAA restructuring creates new risks and potential liabilities for the directors and officers. 
The amount of the charge appears to be appropriate in light of the obligations and liabilities that may be incurred by the 
directors and officers. The charge will not cover all of the directors' and officers' liabilities in a worse case scenario. While 
Canwest Global maintains D & O liability insurance, it has only been extended to February 28, 2009 and further extensions 
are unavailable. As of the date of the Initial Order, Canwest Global had been unable to obtain additional or replacement 
insurance coverage. 

57 	Understandably in my view, the directors have indicated that due to the potential for significant personal liability, they 
cannot continue their service and involvement in the restructuring absent a D & O charge. The charge also provides 
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assurances to the employees of the LP Entities that obligations for accrued wages and termination and severance pay will be 
satisfied. All secured creditors have either been given notice or are unaffected by the D & O charge. Lastly, the Monitor 
supports the charge and I was satisfied that the charge should be granted as requested. 

(h) Management Incentive Plan and Special Arrangements 

58 The LP Entities have made amendments to employment agreements with 2 key employees and have developed ce rtain 
Management Incentive Plans for 24 participants (collectively the "MIPs"). They seek a charge in the amount of $3 million to 
secure these obligations. It would be subsequent to the D & O charge. 

59 The CCAA is silent on charges in suppo rt  of Key Employee Retention Pl ans ("KERPs") but they have been approved 
in numerous CCAA proceedings. Most recently, in Canwest Global Communications Corp., Re 15 , I approved the KERP 
requested on the basis of the factors enumerated in Grant Forest Products Inc., Re16  and given that the Monitor had carefully 
reviewed the charge and was supportive of the request as were the Board of Directors, the Special Committee of the Board of 
Directors, the Human Resources Committee of Canwest Global and the Adhoc Committee of Noteholders. 

60 	The MIPs in this case are designed to facilitate and encourage the continued pa rticipation of ce rtain senior executives 
and other key employees who are required to guide the LP Entities through a successful restructuring. The pa rticipants are 
critical to the successful restructuring of the LP Entities. They are experienced executives and have played critical roles in the 
restructuring initiatives to date. They are integral to the continued operation of the business during the restructuring and the 
successful completion of a plan of restructuring, reorganization, compromise or arr angement. 

61 	In addition, it is probable that they would consider other employment opportunities in the absence of a charge securing 
their payments. The departure of senior m anagement would distract from and undermine the restructuring process that is 
underway and it would be extremely difficult to find replacements for these employees. The MIPs provide appropriate 
incentives for the pa rticipants to remain in their current positions and ensures that they are properly compensated for their 
assistance in the reorganization process. 

62 In this case, the MIPs and the MIP charge have been approved in form and substance by the Board of Directors and the 
Special Committee of Canwest Global. The proposed Monitor has also expressed its suppo rt  for the MIPs and the MIP charge 
in its pre-filing report. In my view, the charge should be granted as requested. 

(i) Confidential Information 

63 	The LP Entities request that the court  seal the confidential supplement which contains individually identifiable 
information and compensation information including sensitive salary information about the individuals who are covered by 
the MIPs. It also contains an unredacted copy of the Financial Advisor's agreement. I have discretion pursuant to Section 
137(2) of the Courts of Justice Act' 7  to order that any document filed in a civil proceeding be treated as confidential, sealed 
and not form part  of the public record. That said, public access in an impo rtant tenet of our system of justice. 

64 The threshold test for sealing orders is found in the Supreme Cou rt  of Canada decision of Sierra Club of Canada v. 
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Canada (Minister ofFinance)18 . In that case, Iacobucci J. stated that an order should only be granted when: (i) it is necessary 
in order to prevent a serious risk to an  important interest, including a commercial interest, in the context of litigation because 
reasonable alternative measures will not prevent the risk; and (ii) the salutary effects of the confidentiality order, including 
the effects on the right of civil litigants to a fair trial, outweigh its deleterious effects, including the effects on the right to free 
expression, which in this context includes the public interest in open and accessible court  proceedings. 

65 	In Canwest Global Communications Corp., Re 19  I applied the Sierra Club test and approved a similar request by the 
Applicants for the sealing of a confidential supplement containing unredacted copies of KERPs for the employees of the CMI 
Entities. Here, with respect to the first branch of the Sierra Club test, the confidential supplement contains unredacted copies 
of the MIPs. Protecting the disclosure of sensitive personal and compensation information of this nature, the disclosure of 
which would cause harm to both the LP Entities and the MIP participants, is an important commercial interest that should be 
protected. The information would be of obvious strategic advantage to competitors. Moreover, there are legitimate personal 
privacy concerns in issue. The MIP pa rticipants have a reasonable expectation that their names and their salary information 
will be kept confidential. With respect to the second branch of the Sierra Club test, keeping the information confidential will 
not have any deleterious effects. As in the Canwest Global Communications Corp., Re case, the aggregate amount of the MIP 
charge has been disclosed and the individual personal information adds nothing. The salutary effects of sealing the 
confidential supplement outweigh any conceivable deleterious effects. In the normal course, outside of the context of a 
CCAA proceeding, confidential personal and salary information would be kept confidential by an employer and would not 
find its way into the public domain. With respect to the unredacted Financial Advisor agreement, it contains commercially 
sensitive information the disclosure of which could be harmful to the solicitation process and the salutary effects of sealing it 
outweigh any deleterious effects. The confidential supplements should be sealed and not form part  of the public record at 
least at this stage of the proceedings. 

Conclusion 

66 For all of these reasons, I was prepared to grant the order requested. 

Footnotes 
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("CMI"), and the other applicants listed on Schedule "A" of the Notice of Application apply for relief pursuant to the 
Companies' Creditors Arrangement Act.' The applicants also seek to have the stay of proceedings and other provisions 
extend to the following partnerships: Canwest Television Limited Partnership ("CTLP"), Fox Spo rts World Canada 
Partnership and The National Post Comp any/La Publication National Post ("The National Post Comp any"). The businesses 
operated by the applicants and the aforementioned partnerships include (i) Canwest's free-to-air television broadcast business 
(ie. the Global Television Network stations); (ii) ce rtain subscription-based specialty television channels that are wholly 
owned and operated by CTLP; and (iii) the National Post. 

2 	The Canwest Global enterprise as a whole includes the applicants, the partnerships and Canwest Global's other 
subsidiaries that are not applicants. The term Canwest will be used to refer to the entire enterprise. The term CMI Entities 
will be used to refer to the applicants and the three aforementioned partnerships. The following entities are not applicants nor 
is a stay sought in respect of any of them: the entities in Canwest's newspaper publishing and digital media business in 
Canada (other than the National Post Company) namely the Canwest Limited Partnership, Canwest Publishing 
Inc./Publications Canwest Inc., Canwest Books Inc., and Canwest (C anada) Inc.; the Canadian subscription based specialty 
television channels acquired from Alli ance Atlantis Communications Inc. in August, 2007 which are held jointly with 
Goldman Sachs Capital Partners and operated by CW Investments Co. and its subsidiaries; and subscription-based specialty 
television channels which are not wholly owned by CTLP. 

3 No one appearing opposed the relief requested. 

Backround Facts 
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4 	Canwest is a leading Canadian media company with interests in twelve free-to-air television stations comprising the 
Global Television Network, subscription-based specialty television channels and newspaper publishing and digital media 
operations. 

5 As of October 1, 2009, Canwest employed the full time equivalent of approximately 7,400 employees around the world. 
Of that number, the full time equivalent of approximately 1,700 are employed by the CMI Entities, the vast majority of 
whom work in Canada and 850 of whom work in Onta rio. 

6 	Canwest Global owns 100% of CMI. CMI has direct or indirect ownership interests in all of the other CMI Entities. 
Ontario is the chief place of business of the CMI Entities. 

7 Canwest Global is a public company continued under the Canada Business Corporations Ac?. It has authorized capital 
consisting of an unlimited number of preference shares, multiple voting shares, subordinate voting shares, and non-voting 
shares. It is a "constrained-share company" which means that at least 66 2/3% of its voting shares must be beneficially owned 
by Canadians. The Asper family built the Canwest enterprise and family members hold various classes of shares. In April and 
May, 2009, corporate decision making was consolidated and streamlined. 

8 	The CMI Entities generate the majority of their revenue from the sale of advertising (approximately 77% on a 
consolidated basis). Fuelled by a deteriorating economic environment in Canada and elsewhere, in 2008 and 2009, they 
experienced a decline in their advertising revenues. This caused problems with cash flow and circumstances were 
exacerbated by their high fixed operating costs. In response to these conditions, the CMI Entities took steps to improve cash 
flow and to strengthen their balance sheets. They commenced workforce reductions and cost saving measures, sold ce rtain 
interests and assets, and engaged in discussions with the CRTC and the Federal government on issues of concern. 

9 	Economic conditions did not improve nor did the financial circumstances of the CMI Entities. They experienced 
significant tightening of credit from critical suppliers and trade creditors, a further reduction of advertising commitments, 
demands for reduced credit terms by newsprint and printing suppliers, and restrictions on or cancellation of credit cards for 
certain employees. 

10 	In February, 2009, CMI breached ce rtain of the financial covenants in its secured credit facility. It subsequently 
received waivers of the borrowing conditions on six occasions. On March 15, 2009, it failed to make an  interest payment of 
US$30.4 million due on 8% senior subordinated notes. CMI entered into negotiations with an ad hoc committee of the 8% 
senior subordinated noteholders holding approximately 72% of the notes (the "Ad Hoc Committee"). An agreement was 
reached wherein CMI and its subsidiary CTLP agreed to issue US$105 million in 12% secured notes to members of the Ad 
Hoc Committee. At the same time, CMI entered into an  agreement with CIT Business Credit C anada Inc. ("CIT") in which 
CIT agreed to provide a senior secured revolving asset based loan facility of up to $75 mil lion. CMI used the funds generated 
for operations and to repay amounts owing on the senior credit facility with a syndicate of lenders of which the Bank of Nova 
Scotia was the administrative agent. These funds were also used to settle related swap obligations. 

11 	Canwest Global reports its financial results on a consolidated basis. As at May 31, 2009, it had total consolidated assets 
with a net book value of $4.855 billion and total consolidated liabilities of $5.846 billion. The subsidiaries of Canwest Global 
that are not applicants or partnerships in this proceeding had sho rt  and long term debt totalling $2.742 billion as at May 31, 
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2009 and the CMI Entities had indebtedness of approximately $954 million. For the 9 months ended May 31, 2009, Canwest 
Global's consolidated revenues decreased by $272 million or 11% compared to the same period in 2008. In addition, 
operating income before amortization decreased by $253 million or 47%. It reported a consolidated net loss of $1.578 billion 
compared to $22 million for the same period in 2008. CMI reported that revenues for the Canadian television operations 
decreased by $8 million or 4% in the third quarter of 2009 and operating profit was $21 million compared to $39 million in 
the same period in 2008. 

12 	The board of directors of Canwest Global struck a special committee of the board ("the Special Committee") with a 
mandate to explore and consider strategic alternatives in order to maximize value. That committee appointed Thomas Strike, 
who is the President, Corporate Development and Strategy Implementation of Canwest Global, as Recapitalization Officer 
and retained Hap Stephen, who is the Chairman and CEO of Stonecrest Capital Inc., as a Restructuring Advisor ("CRA"). 

13 	On September 15, 2009, CMI failed to pay US$30.4 mil lion in interest payments due on the 8% senior subordinated 
notes. 

14 	On September 22, 2009, the board of directors of Canwest Global authorized the sale of all of the shares of Ten 
Network Holdings Limited (Australia) ("Ten Holdings") held by its subsidiary, Canwest Mediaworks Ireland Holdings 
("CMIH"). Prior to the sale, the CMI Entities had consolidated indebtedness totalling US$939.9 million pursuant to three 
facilities. CMI had issued 8% unsecured notes in an aggregate p rincipal amount of US$761,054,211. They were guaranteed 
by all of the CMI Entities except Canwest Global, and 30109, LLC. CMI had also issued 12% secured notes in an aggregate 
principal amount of US$94 million. They were guaranteed by the CMI Entities. Amongst others, Canwest's subsidiary, 
CMIH, was a guarantor of both of these facilities. The 12% notes were secured by first ranking charges against all of the 
property of CMI, CTLP and the guarantors. In addition, pursuant to a credit agreement dated May 22, 2009 and subsequently 
amended, CMI has a senior secured revolving asset-based loan facility in the maximum amount of $75 million with CIT 
Business Credit C anada Inc. ("CIT"). Prior to the sale, the debt amounted to $23.4 million not including ce rtain letters of 
credit. The facility is guaranteed by CTLP, CMIH and others and secured by first ranking charges against all of the property 
of CMI, CTLP, CMIH and other guarantors. Significant terms of the credit agreement are described in paragraph 37 of the 
proposed Monitor's repo rt. Upon a CCAA filing by CMI and commencement of proceedings under Chapter 15 of the 
Bankruptcy Code, the CIT facility converts into a DIP financing arr angement and increases to a maximum of $100 million. 

15 	Consents from a majority of the 8% senior subordinated noteholders were necessary to allow the sale of the Ten 
Holdings shares. A Use of Cash Collateral and Consent Agreement was entered into by CMI, CMIH, ce rtain consenting 
noteholders and others wherein CMIH was allowed to lend the proceeds of sale to CMI. 

16 The sale of CMIH's interest in Ten Holdings was settled on October 1, 2009. Gross proceeds of approximately $634 
million were realized. The proceeds were applied to fund general liquidity and operating costs of CMI, pay all amounts 
owing under the 12% secured notes and all amounts outstanding under the CIT facility except for ce rtain letters of credit in 
an  aggregate face amount of $10.7 million. In addition, a po rtion of the proceeds was used to reduce the amount outstanding 
with respect to the 8% senior subordinated notes leaving an  outstanding indebtedness thereunder of US$393.25 million. 

17 In consideration for the loan provided by CMIH to CMI, CMI issued a secured intercompany note in favour of CMIH 
in the principal amount of $187.3 million and an  unsecured promissory note in the principal amount of $430.6 million. The 
secured note is subordinated to the CIT facility and is secured by a first ranking charge on the property of CMI and the 
guarantors. The payment of all amounts owing under the unsecured promissory note are subordinated and postponed in 
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favour of amounts owing under the CIT facility. Canwest Global, CTLP and others have guaranteed the notes. It is 
contemplated that the debt that is the subject matter of the unsecured note will be compromised. 

18 Without the funds advanced under the intercompany notes, the CMI Entities would be unable to meet their liabilities as 
they come due. The consent of the noteholders to the use of the Ten Holdings proceeds was predicated on the CMI Entities 
making this application for an Initial Order under the CCAA.. Failure to do so and to take ce rtain other steps constitute an 
event of default under the Use of Cash Collateral and Consent Agreement, the CIT facility and other agreements. The CMI 
Entities have insufficient funds to satisfy their obligations including those under the intercompany notes and the 8% senior 
subordinated notes. 

19 The stay of proceedings under the CCAA is sought so as to allow the CMI Entities to proceed to develop a plan of 
arrangement or compromise to implement a consensual "pre-packaged" recapitalization transaction. The CMI Entities and the 
Ad Hoc Committee of noteholders have agreed on the terms of a going concern recapitalization tr ansaction which is intended 
to form the basis of the plan. The terms are reflected in a suppo rt  agreement and term sheet. The recapitalization transaction 
contemplates amongst other things, a significant reduction of debt and a debt for equity restructuring. The applicants 
anticipate that a substantial number of the businesses operated by the CMI Entities will continue as going concerns thereby 
preserving enterprise value for stakeholders and maintaining employment for as many as possible. As mentioned, ce rtain 
steps designed to implement the recapitalization tr ansaction have already been taken prior to the commencement of these 
proceedings. 

20 CMI has agreed to maintain not more than $2.5 million as cash collateral in a deposit account with the Bank of Nova 
Scotia to secure cash management obligations owed to BNS. BNS holds first ranking security against those funds and no 
court  ordered charge attaches to the funds in the account. 

21 	The CMI Entities maintain eleven defined benefit pension pl ans and four defined contribution pension plans. There is 
an  aggregate solvency deficiency of $13.3 million as at the last valuation date and a wind up deficiency of $32.8 mil lion. 
There are twelve television collective agreements eleven of which are negotiated with the Communications, Energy and 
Paperworkers Union of C anada. The Canadian Union of Public Employees negotiated the twelfth television collective 
agreement. It expires on December 31, 2010. The other collective agreements are in expired status. None of the 
approximately 250 employees of the National Post Company are unionized. The CMI Entities propose to honour their payroll 
obligations to their employees, including all pre-filing wages and employee benefits outstanding as at the date of the 
commencement of the CCAA proceedings and payments in connection with their pension obligations. 

Proposed Monitor 

22 	The applicants propose that FTI Consulting C anada Inc. serve as the Monitor in these proceedings. It is clearly 
qualified to act and has provided the Cou rt  with its consent to act. Neither FTI nor any of its representatives have served in 
any of the capacities prohibited by section of the amendments to the CCAA. 

Proposed Order 

23 	I have reviewed in some detail the history that preceded this application. It culminated in the presentation of the within 
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application and proposed order. Having reviewed the materials and heard submissions, I was satisfied that the relief requested 
should be granted. 

24 This case involves a consideration of the amendments to the CCAA that were proclaimed in force on September 18, 
2009. While these were long awaited, in many inst ances they reflect practices and principles that have been adopted by 
insolvency practitioners and developed in the jurisprudence and academic writings on the subject of the CCAA. In no way do 
the amendments change or detract from the underlying purpose of the CCAA, namely to provide debtor companies with the 
opportunity to extract themselves from fmancial difficulties notwithstanding insolvency and to reorganize their affairs for the 
benefit of stakeholders. In my view, the amendments should be interpreted and applied with that objective in mind. 

(a) Threshhold Issues 

25 	Firstly, the applicants qualify as debtor companies under the CCAA. Their chief place of business is in Onta rio. The 
applicants are affiliated debtor companies with total claims against them exceeding $5 million. The CMI Entities are in 
default of their obligations. CMI does not have the necessary liquidity to make an  interest payment in the amount of US$30.4 
million that was due on September 15, 2009 and none of the other CMI Entities who are all guarantors are able to make such 
a payment either. The assets of the CMI Entities are insufficient to discharge all of the liabilities. The CMI Entities are unable 
to satisfy their debts as they come due and they are insolvent. They are insolvent both under the Bankruptcy and Insolvency 
Act 3  definition and under the more exp ansive definition of insolvency used in Stelco Inc., Re 4 . Absent these CCAA 
proceedings, the applicants would lack liquidity and would be unable to continue as going concerns. The CMI Entities have 
acknowlédged their insolvency in the affidavit filed in suppo rt  of the application. 

26 	Secondly, the required statement of projected cash-flow and other financial documents required under section 11(2) of 
the CCAA have been filed. 

(b) Stay of Proceedings 

27 	Under section 11 of the CCAA, the Cou rt  has broad jurisdiction to grant a stay of proceedings and to give a debtor 
company a chance to develop a pl an  of compromise or arrangement. In my view, given the facts outlined, a stay is necessary 
to create stability and to allow the CMI Entities to pursue their restructuring. 

(b) Partnerships and Foreign Subsidiaries 

28 	The applicants seek to extend the stay of proceedings and other relief to the aforementioned partnerships. The 
partnerships are intertwined with the applicants' ongoing operations. They own the National Post daily newspaper and 
Canadian free-to-air television assets and ce rtain of its specialty television channels and some other television assets. These 
businesses constitute a significant po rtion of the overall enterprise value of the CMI Entities. The partnerships are also 
guarantors of the 8% senior subordinated notes. 

29 While the CCAA definition of a company does not include a partnership or limited partnership, cou rts have repeatedly 
exercised their inherent jurisdiction to extend the scope of CCAA proceedings to encompass them. See for example 
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Lehndorff General Partner Ltd., Re s; Smurfit-Stone Container Canada Inc., Re 6 ; and Calpine Canada Energy Ltd., Re7 . In 
this case, the partnerships car ry  on operations that are integral and closely interrelated to the business of the applicants. The 
operations and obligations of the partnerships are so intertwined with those of the applicants that irreparable harm would 
ensue if the requested stay were not granted. In my view, it is just and convenient to grant the relief requested with respect to 
the partnerships. 

30 Certain applicants are foreign subsidiaries of CMI. Each is a guarantor under the 8% senior subordinated notes, the CIT 
credit agreement ( and therefore the DIP facility), the intercompany notes and is party to the suppo rt  agreement and the Use of 
Cash Collateral and Consent Agreement. If the stay of proceedings was not extended to these entities, creditors could seek to 
enforce their guarantees. I am persuaded that the foreign subsidiary applicants as that term is defined in the affidavit filed are 
debtor companies within the meaning of section 2 of the CCAA and that I have jurisdiction and ought to grant the order 
requested as it relates to them. In this regard, I note that they are insolvent and each holds assets in Ontario in that they each 
maintain funds on deposit at the Bank of Nova Scotia in Toronto. See in this regard Cadillac Fairview Inc., Re8  and Global 
Light Telecommunications Inc., Re y  

(C) DIP Financing 

31 Turning to the DIP financing, the premise underlying approval of DIP fmancing is that it is a benefit to all stakeholders 
as it allows the debtors to protect going-concern value while they attempt to devise a pl an  acceptable to creditors. While in 
the past, courts relied on inherent jurisdiction to approve the terms of a DIP financing charge, the September 18, 2009 
amendments to the CCAA now expressly provide jurisdiction to grant a DIP financing charge. Section 11.2 of the Act states: 

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected by the 
security or charge, a court  may make an  order declaring that all or part  of the company's property is subject to a security 
or charge — in an  amount that the court  considers appropriate — in favour of a person specified in the order who agrees 
to lend to the company an  amount approved by the court  as being required by the company, having regard to its cash-
flow statement. The security or charge may not secure an  obligation that exists before the order is made. 

(2) The court  may order that the security or charge rank in priority over the claim of any secured creditor of the 
company. 

(3) The court  may order that the security or charge rank in priority over any security or charge arising from a previous 
order made under subsection (1) only with the consent of the person in whose favour the previous order was made. 

(4) In deciding whether to make an  order, the court  is to consider, among other things, 

(a) the period during which the company is expected to be subject to proceedings under this Act; 

(b) how the company's business and financial affairs are to be managed during the proceedings; 

(c) whether the company's management has the confidence of its major creditors; 

(d) whether the loan would enhance the prospects of a viable compromise or arr angement being made in respect of 
the company; 

(e) the nature and value of the company's property; 

(f) whether any creditor would be materially prejudiced as a result of the security or charge; and 

(g) the monitor's report  referred to in paragraph 23(1)(b), if any. 
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32 	In light of the language of section 11.2(1), the first issue to consider is whether notice has been given to secured 
creditors who are likely to be affected by the security or charge. Paragraph 57 of the proposed order affords priority to the 
DIP charge, the administration charge, the Directors' and Officers' charge and the KERP charge with the following 
exception: "any validly perfected purchase money security interest in favour of a secured creditor or any statutory 
encumbrance existing on the date of this order in favour of any person which is a "secured creditor" as defined in the CCAA 
in respect of any of source deductions from wages, employer health tax, workers compensation, GST/QST, PST payables, 
vacation pay and banked overtime for employees, and amounts under the Wage Earners' Protection Program that are subject 
to a super priority claim under the BIA". This provision coupled with the notice that was provided satisfied me  that secured 
creditors either were served or are unaffected by the DIP charge. This approach is both consistent with the legislation and 
practical. 

33 	Secondly, the Court  must determine that the amount of the DIP is appropriate and required having regard to the 
debtors' cash-flow statement. The DIP charge is for up to $100 mil lion. Prior to entering into the CIT facility, the CMI 
Entities sought proposals from other third party lenders for a credit facility that would convert to a DIP facility should the 
CMI Entities be required to file for protection under the CCAA. The CIT facility was the best proposal submitted. In this 
case, it is contemplated that implementation of the plan will occur no later than April 15, 2010. The total amount of cash on 
hand is expected to be down to approximately $10 million by late December, 2009 based on the cash flow forecast. The 
applicants state that this is an insufficient cushion for an enterprise of this magnitude. The cash-flow statements project the 
need for the liquidity provided by the DIP facility for the recapitalization transaction to be finalized. The facility is to 
accommodate additional liquidity requirements during the CCAA proceedings. It will enable the CMI Entities to operate as 
going concerns while pursuing the implementation and completion of a viable plan and will provide creditors with assurances 
of same. I also note that the proposed facility is simply a conversion of the pre-existing CIT facility and as such, it is 
expected that there would be no material prejudice to any of the creditors of the CMI Entities that arises from the granting of 
the DIP charge. I am persuaded that the amount is appropriate and required. 

34 Thirdly, the DIP charge must not and does not secure an obligation that existed before the order was made. The only 
amount outstanding on the CIT facility is $10.7 in outstanding letters of credit. These letters of credit are secured by existing 
security and it is proposed that that security rank ahead of the DIP charge. 

35 	Lastly, I must consider amongst others, the enumerated factors in paragraph 11.2(4) of the Act. I have already 
addressed some of them. The Management Directors of the applicants as that term is used in the materials filed will continue 
to manage the CMI Entities during the CCAA proceedings. It would appear that management has the confidence of its major 
creditors. The CMI Entities have appointed a CRA and a Restructuring Officer to negotiate and implement the 
recapitalization transaction and the aforementioned directors will continue to manage the CMI Entities during the CCAA 
proceedings. The DIP facility will enhance the prospects of a completed restructuring. CIT has stated that it will not convert 
the CIT facility into a DIP facility if the DIP charge is not approved. In its repo rt, the proposed Monitor observes that the 
ability to borrow funds from a court  approved DIP facility secured by the DIP charge is crucial to retain the confidence of the 
CMI Entities' creditors, employees and suppliers and would enhance the prospects of a viable compromise or arrangement 
being made. The proposed Monitor is supportive of the DIP facility and charge. 

36 For all of these reasons, I was prepared to approve the DIP facility and charge. 

(d) Administration Charge 

37 	While an administration charge was customarily granted by cou rts to secure the fees and disbursements of the 
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professional advisors who guided a debtor company through the CCAA process, as a result of the amendments to the CCAA, 
there is now statutory authority to grant such a charge. Section 11.52 of the CCAA states: 

(1) On notice to the secured creditors who are likely to be affected by the security or charge, the cou rt  may make an 
order declaring that all or pa rt  of the property of a debtor company is subject to a security or charge — in an amount that 
the court  considers appropriate — in respect of the fees and expenses of 

(a) the monitor, including the fees and expenses of any financial, legal or other expe rts engaged by the monitor in 
the performance of the monitor's duties; 

(b) any financial, legal or other expe rts engaged by the company for the purpose of proceedings under this Act; and 

(c) any financial, legal or other expe rts engaged by any other interested person if the cou rt  is satisfied that the 
security or charge is necessary for their effective pa rticipation in proceedings under this Act. 

(2) The court  may order that the security or charge rank in priority over the claim of any secured creditor of the 
company. 

38 	I must therefore be convinced that (1) notice has been given to the secured creditors likely to be affected by the charge; 
(2) the amount is appropriate; and (3) the charge should extend to all of the proposed beneficiaries. 

39 	As with the DIP charge, the issue relating to notice to affected secured creditors has been addressed appropriately by 
the applicants. The amount requested is up to $15 million. The beneficiaries of the charge are: the Monitor and its counsel; 
counsel to the CMI Entities; the financial advisor to the Special Committee and its counsel; counsel to the Management 
Directors; the CRA; the financial advisor to the Ad Hoc Committee; and RBC Capital Markets and its counsel. The proposed 
Monitor supports the aforementioned charge and considers it to be required and reasonable in the circumstances in order to 
preserve the going concern operations of the CMI Entities. The applicants submit that the above-note professionals who have 
played a necessary and integral role in the restructuring activities to date are necessary to implement the recapitalization 
transaction. 

40 	Estimating quantum is an inexact exercise but I am prepared to accept the amount as being appropriate. There has 
obviously been extensive negotiation by stakeholders and the restructuring is of considerable magnitude and complexity. I 
was prepared to accept the submissions relating to the administration charge. I have not included any requirement that all of 
these professionals be required to have their accounts scrutinized and approved by the Cou rt  but they should not preclude this 
possibility. 

(e) Critical Suppliers 

41 	The next issue to consider is the applicants' request for authorization to pay pre-filing amounts owed to critical 
suppliers. In recognition that one of the purposes of the CCAA is to permit an insolvent corporation to remain in business, 
typically courts exercised their inherent jurisdiction to grant such authorization and a charge with respect to the provision of 
essential goods and services. In the recent amendments, Parliament codified the practice of permitting the payment of pre-
filing amounts to critical suppliers and the provision of a charge. Specifically, section 11.4 provides: 

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected by the 
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security or charge, the cou rt  may make an order declaring a person to be a critical supplier to the company if the court is 
satisfied that the person is a supplier of goods or services to the company and that the goods or services that are supplied 
are critical to the company's continued operation. 

(2) If the court  declares a person to be a critical supplier, the cou rt  may make an  order requiring the person to supply any 
goods or services specified by the cou rt  to the company on any terms and conditions that are consistent with the supply 
relationship or that the cou rt  considers appropriate. 

(3) If the court  makes an  order under subsection (2), the cou rt  shall, in the order, declare that all or pa rt  of the property 
of the company is subject to a security or charge in favour of the person declared to be a critical supplier, in an amount 
equal to the value of the goods or services supplied under the terms of the order. 

(4) The court  may order that the security or charge rank in priority over the claim of any secured creditor of the 
company. 

42 	Under these provisions, the Court must be satisfied that there has been notice to creditors likely to be affected by the 
charge, the person is a supplier of goods or services to the company, and that the goods or services that are supplied are 
critical to the company's continued operation. While one might interpret section 11.4 (3) as requiring a charge any time a 
person is declared to be a critical supplier, in my view, this provision only applies when a cou rt  is compelling a person to 
supply. The charge then provides protection to the unwilling supplier. 

43 	In this case, no charge is requested and no additional notice is therefore required. Indeed, there is an  issue as to whether 
in the absence of a request for a charge, section 11.4 is even applicable and the Court  is left to rely on inherent jurisdiction. 
The section seems to be primarily directed to the conditions surrounding the granting of a charge to secure critical suppliers. 
That said, even if it is applicable, I am satisfied that the applicants have met the requirements. The CMI Entities seek 
authorization to make ce rtain payments to third pa rties that provide goods and services integral to their business. These 
include television programming suppliers given the need for continuous and undisturbed flow of programming, newsprint 
suppliers given the dependency of the National Post on a continuous and uninterrupted supply of newsprint to enable it to 
publish and on newspaper distributors, and the American Express Corporate Card Program and Central Billed Accounts that 
are required for CMI Entity employees to perform their job functions. No payment would be made without the consent of the 
Monitor. I accept that these suppliers are critical in nature. The CMI Entities also seek more general authorization allowing 
them to pay other suppliers if in the opinion of the CMI Entities, the supplier is critical. Again, no payment would be made 
without the consent of the Monitor. In addition, again no charge securing any payments is sought. This is not contrary to the 
language of section 11.4 (1) or to its purpose. The CMI Entities seek the ability to pay other suppliers if in their opinion the 
supplier is critical to their business and ongoing operations. The order requested is facilitative and practical in nature. The 
proposed Monitor supports the applicants' request and states that it will work to ensure that payments to suppliers in respect 
of pre-filing liabilities are minimized. The Monitor is of course an  officer of the Court  and is always able to seek direction 
from the Court  if necessary. In addition, it will repo rt  on any such additional payments when it files its repo rts for Court  
approval. In the circumstances outlined, I am prepared to grant the relief requested in this regard. 

(fl Directors' and Officers' Charge 

44 The applicants also seek a directors' and officers' ("D &O") charge in the amount of $20 million. The proposed charge 
would rank after the administration charge, the existing CIT security, and the DIP charge. It would rank pari passu with the 
KERP charge discussed subsequently in this endorsement but postponed in right of payment to the extent of the first $85 
million payable under the secured intercompany note. 
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45 Again, the recent amendments to the CCAA allow for such a charge. Section 11.51 provides that: 

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected by the 
security or charge, the cou rt  may make an order declaring that all or part  of the property of the company is subject to a 
security or charge — in an amount that the cou rt  considers appropriate — in favour of any director or officer of the 
company to indemnify the director or officer against obligations and liabilities that they may incur as a director or 
officer of the company 

(2) The court  may order that the security or charge rank in priority over the claim of any secured creditor of the 
company. 

(3) The court  may not make the order if in its opinion the company could obtain adequate indemnification insurance for 
the director or officer at a reasonable cost. 

(4) The court  shall make an order declaring that the security or charge does not apply in respect of a specific obligation 
or liability incurred by a director or officer if in its opinion the obligation or liability was incurred as a result of the 
director's or officer's gross negligence or wilful misconduct or, in Quebec, the director's or officer's gross or intentional 
fault. 

46 	I have already addressed the issue of notice to affected secured creditors. I must also be satisfied with the amount and 
that the charge is for obligations and liabilities the directors and officers may incur after the commencement of proceedings. 
It is not to extend to coverage of wilful misconduct or gross negligence and no order should be granted if adequate insurance 
at a reasonable cost could be obtained. 

47 	The proposed Monitor repo rts that the amount of $20 million was estimated taking into consideration the existing 
D&O insurance and the potential liabilities which may attach including ce rtain employee related and tax related obligations. 
The amount was negotiated with the DIP lender and the Ad Hoc Committee. The order proposed speaks of indemnification 
relating to the failure of any of the CMI Entities, after the date of the order, to make ce rtain payments. It also excludes gross 
negligence and wilful misconduct. The D&O insurance provides for $30 million in coverage and $10 million in excess 
coverage for a total of $40 million. It will expire in a matter of weeks and Canwest Global has been unable to obtain 
additional or replacement coverage. I am advised that it also extends to others in the Canwest enterprise and not just to the 
CMI Entities. The directors and senior management are described as highly experienced, fully functional and qualified. The 
directors have indicated that they cannot continue in the restructuring effo rt  unless the order includes the requested directors' 
charge. 

48 The purpose of such a charge is to keep the directors and officers in place during the restructuring by providing them 
with protection against liabilities they could incur during the restructuring: General Publishing Co., Re10  Retaining the 
current directors and officers of the applicants would avoid destabilization and would assist in the restructuring. The 
proposed charge would enable the applicants to keep the experienced board of directors supported by experienced senior 
management. The proposed Monitor believes that the charge is required and is reasonable in the circumstances and also 
observes that it will not cover all of the directors' and officers' liabilities in the worst case scenario. In all of these 
circumstances, I approved the request. 

(g)  Key Employee Retention Plans 

49 	Approval of a KERP and a KERP charge are matters of discretion. In this case, the CMI Entities have developed 
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KERPs that are designed to facilitate and encourage the continued pa rticipation of certain of the CMI Entities' senior 
executives and other key employees who are required to guide the CMI Entities through a successful restructuring with a 
view to preserving enterprise value. There are 20 KERP pa rticipants all of whom are described by the applicants as being 
critical to the successful restructuring of the CMI Entities. Details of the KERPs are outlined in the materials and the 
proposed Monitor's repo rt. A charge of $5.9 mil lion is requested. The three Management Directors are seasoned executives 
with extensive experience in the broadcasting and publishing indust ries. They have played critical roles in the restructuring 
initiatives taken to date. The applicants state that it is probable that they would consider other employment opportunities if 
the KERPs were not secured by a KERP charge. The other proposed pa rticipants are also described as being crucial to the 
restructuring and it would be extremely difficult to find replacements for them 

50 Significantly in my view, the Monitor who has scrutinized the proposed KERPs and charge is supportive. Furthermore, 
they have been approved by the Board, the Special Committee, the Human Resources Committee of Canwest Global and the 
Ad Hoc Committee. The factors enumerated in Grant Forest Products Inc., Re11  have all been met and I am persuaded that 
the relief in this regard should be granted. 

51 	The applicants ask that the Confidential Supplement containing unredacted copies of the KERPs that reveal 
individually identifiable information and compensation information be sealed. Generally speaking, judges are most reluctant 
to grant sealing orders. An open court  and public access are fundamental to our system of justice. Section 137(2) of the 
Courts of Justice Act provides authority to grant a sealing order and the Supreme Cou rt  of Canada's decision in Sierra Club 
of Canada v. Canada (Minister of Finance)'2provides guidance on the appropriate legal principles to be applied. Firstly, the 
Court  must be satisfied that the order is necessary in order to prevent a serious risk to an impo rtant interest, including a 
commercial interest, in the context of litigation because reasonable alternative measures will not prevent the risk. Secondly, 
the salutary effects of the order should outweigh its deleterious effects including the effects on the right to free expression 
which includes the public interest in open and accessible cou rt  proceedings. 

52 	In this case, the unredacted KERPs reveal individually identifiable information including compensation information. 
Protection of sensitive personal and compensation information the disclosure of which could cause harm to the individuals 
and to the CMI Entities is an important commercial interest that should be protected. The KERP pa rticipants have a 
reasonable expectation that their personal information would be kept confidential. As to the second branch of the test, the 
aggregate amount of the KERPs has been disclosed and the individual personal information adds nothing. It seems to me that 
this second branch of the test has been met. The relief requested is granted. 

Annual Meeting 

53 The CMI Entities seek an order postponing the annual general meeting of shareholders of Canwest Global. Pursuant to 
section 133 (1)(b) of the CBCA, a corporation is required to call an annual meeting by no later than February 28, 2010, being 
six  months after the end of its preceding financial year which ended on August 31, 2009. Pursuant to section 133 (3), despite 
subsection (1), the corporation may apply to the cou rt  for an order extending the time for calling an annual meeting. 

54 CCAA courts have commonly granted extensions of time for the calling of an annual general meeting. In this case, the 
CMI Entities including Canwest Global are devoting their time to stabilizing business and implementing a plan. Time and 
resources would be diverted if the time was not extended as requested and the preparation for and the holding of the annual 
meeting would likely impede the timely and desirable restructuring of the CMI Entities. Under section 106(6) of the CBCA, 
if directors of a corporation are not elected, the incumbent directors continue. Financial and other information will be 
available on the proposed Monitor's website. An extension is properly granted. 
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Other 

55 The applicants request authorization to commence Chapter 15 proceedings in the U.S. Continued timely supply of U.S. 
network and other programming is necessary to preserve going concern value. Commencement of Chapter 15 proceedings to 
have the CCAA proceedings recognized as "foreign main proceedings" is a prerequisite to the conversion of the CIT facility 
into the DIP facility. Authorization is granted. 

56 	Canwest's various corporate and other entities share ce rtain business services. They are seeking to continue to provide 
and receive inter-company services in the ordinary course during the CCAA proceedings. This is supported by the proposed 
Monitor and FTI will monitor and report  to the Court  on matters pertaining to the provision of inter-company services. 

57 Section 23 of the amended CCAA now addresses ce rtain duties and functions of the Monitor including the provision of 
notice of an  Initial Order although the Court  may order otherwise. Here the financial threshold for notice to creditors has been 
increased from $1000 to $5000 so as to reduce the burden and cost of such a process. The proceedings will be widely 
published in the media and the Initial Order is to be posted on the Monitor's website. Other meritorious adjustments were 
also made to the notice provisions. 

58 	This is a "pre-packaged" restructuring and as such, stakeholders have negotiated and agreed on the terms of the 
requested order. That said, not every stakeholder was before me. For this reason, interested pa rties are reminded that the order 
includes the usual come back provision. The return date of any motion to vary, rescind or affect the provisions relating to the 
CIT credit agreement or the CMI DIP must be no later than November 5, 2009. 

59 	I have obviously not addressed every provision in the order but have attempted to address some key provisions. In 
support  of the requested relief, the applicants filed a factum and the proposed Monitor filed a repo rt. These were most 
helpful. A factum is required under Rule 38.09 of the Rules of Civil Procedure. Both a factum and a proposed Monitor's 
report  should customarily be filed with a request for an  Initial Order under the CCAA. 

Conclusion 

60 Weak economic conditions and a high debt load do not a happy couple make but clearly many of the stakeholders have 
been working hard to produce as desirable an outcome as possible in the circumstances. Hopefully the cooperation will 
persist. 

Application granted. 

Footnotes 
R.S.C. 1985, c. C. 36, as amended 

2 	R.S.C. 1985, c.C.44. 

s 	R.S.C. 1985, c. B-3, as amended. 
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B.E. Romaine J.: 

Introduction 

1 	The SemCanada Group applied for various relief related to the holding of meetings of creditors to consider three plans 
to restructure and distribute assets of the CCAA applicants, including applications for orders authorizing the establishment of 
a single class of creditors for each plan for the purpose of considering and voting on the plans. I granted the applications, and 
these are my reasons. 

Relevant Facts 

2 On July 22, 2008, SemCanada Crude Company ("SemCanada Crude") and SemCAMS ULC ("SemCAMS") were 
granted initial Orders pursuant to s. 11(1) of the Companies' Creditors Arrangement Act, R.S.C. 1985, c.0-36, as amended 
(the "CCAA"). 

3 On July 30, 2008, the CCAA proceedings of SemCAMS and SemCanada Crude and the bankruptcy proceedings of 
SemCanada Energy Comp any ("SemCanada Energy") A.E. Sharp Ltd. ("AES") and CEG Energy Options, Inc. ("CEG") 
which had been commenced on July 24, 2008 were procedurally consolidated for the purpose of administrative convenience. 

4 In addition, CCAA protection was granted to two affiliated companies, 3191278 Nova Scotia Comp any (A319") and 
1380331 Alberta ULC ("138"). SemCanada Energy, AES, CEG, 319 and 138 are collectively referred to as the "SemCanada 
Energy Companies". The CCAA applicants are collectively referred to as the "SemCanada Group". 

5 	On July 22, 2008, SemGroup L.P. and its direct and indirect subsidiaries in the United States (the "U.S. Debtors") filed 
voluntary petitions to restructure under Chapter 11 of the U.S. Bankruptcy Code in the United States Bankruptcy Court for 
the District of Delaware. 

6 	According to the second repo rt  of the Monitor, the financial problems of the SemGroup arose from a failed trading 
strategy and the volatility of petroleum products prices, leading to material margin calls related to large futures and options 
positions on the NYMEX and OTC markets, resulting in a severe liquidity crisis. SemGroup's credit facilities were 
insufficient to accommodate its capital needs, and the corporate group sought protection under Chapter 11 and the CCAA. 

7 The SemCanada Group are indirect, wholly-owned subsidiaries of SemGroup LP. The SemCanada Group is comprised 
of three separate businesses: 
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(a) SemCanada Crude, a crude oil marketing and blending operation; 

(b) the SemCanada Energy Companies, whose business was gas marketing, including the purchase and sale of gas 
to certain of its four subsidiaries as well as to SemCAMS; and 

(c) SemCAMS, whose business consists of ownership interests in large gas processing facilities located in Albe rta, 
as well as agreements to operate these facilities. 

8 	SemCrude, L.P. as U.S. borrower and a predecessor company of SemCAMS as Canadian borrower, ce rtain U.S. 
SemGroup corporations and Bank of America as adminis trative agent for a syndicate of lenders (the "Secured Lenders") 
entered into a credit agreement in 2005 (the "Credit Agreement"). The Credit Agreement provides four different credit 
facilities. There are no advances outstanding with respect to the Canadian term loan facility, but in excess of U.S. $2.9 billion 
is owing under the U.S. term loan facility, the working capital loan facility and the revolver loan. 

9 Five of the SemCanada Group, including SemCanada Crude, SemCanada Energy and SemCAMS, have provided a 
guarantee of all obligations under the Credit Agreement to the Secured Lenders, who rank as senior secured lenders, and 
under a US $600 million bond indenture issued by SemGroup. The guarantee is secured by a security and pledge agreement 
(the "Security Agreement") signed by the five members of the SemCanada Group. 

10 The SemCanada Energy Companies were liquidated or have ceased operations and no longer have significant ongoing 
operations. As a result of liquidation proceedings and the collection of outstanding accounts receivable, the SemCanada 
Energy Companies hold approximately $113 million in cash. An application to distribute that cash to the Secured Lenders 
was adjourned sine die on January 19, 2009: SemCanada Crude Co., Re, 2009 ABQB 90 (Alta. Q.B.). 

11 	Originally, SemCAMS and SemCanada Crude proposed to restructure their businesses as stand-alone operations 
without further affiliation with the U.S. Debtors and accordingly sought bids in a solicitation process undertaken in early 
2009. Unfortunately, no acceptable bids were received. It also became apparent that, as SemCanada Crude's business was 
closely integrated with certain North Dakota transportation rights and assets owned by the U.S. Debtors, restructuring 
SemCanada Crude's operations on a st and alone basis would be problematic. The SemCanada Group turned to the alte rnative 
of joining in the restructuring of the entire SemGroup through concurrent and integrated plans of arrangement in both C anada 
and the United States. 

Summary of the U.S. and Canadian Plans 

12 The U.S. and Canadian plans are complex and need not be described in their entirety in these reasons. For the purpose 
of these reasons, the relev ant aspects of the pl ans are as follows: 

1. The disclosure statement relating to a joint pl an  of affiliated U.S. Debtors was approved for dis tribution to 
creditors by the U.S. Bankruptcy Court  on July 21, 2009. Under the Chapter 11 process, meetings of creditors are 
not necessary. Voting takes place through a notice and balloting mechanism that has been approved by the U.S. 
Court and September 3, 2009 has been set as the voting deadline for acceptance or rejection of the U.S. pl an . 

2. The total distributable value of the SemGroup for the purpose of the pl ans is expected to be US $2.3 bil lion, 
consisting of US $965 million in cash, US $300 million in second lien term loan interests and US $1.035 billion in 
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new common stock and warrants of the U.S. Debtors. 

3. The SemCanada Group will contribute approximately US $161 million in available cash to the U.S. pl an  and US 
$54 million is expected to be received from SemCanada Crude relating to crude oil settlements that will occur after 
the effective date of the pl ans, being cash received from prepayments that are outstanding on the implementation 
date which will be replaced with letters of credit or other post-pl an  financing. 

4. Approximately US $50 million will be retained by the corporate group for working capital and general corporate 
purposes, including for the post plan  cash needs of SemCAMS and SemCanada Crude. 

5. Certain U.S. causes of action will be contributed to a "litigation trust" and will be distributed through the U.S. 
Plan, including to the Secured Lenders on their deficiency claims. No value has been placed on the litigation trust 
by the U.S. Debtors. The Monitor repo rts that it is unable to make an  informed assessment of the value of the 
litigation trust assets as the trust is a complicated legal mechanism that will likely require the expenditure of 
significant time and professional fees before there will be any recovery. 

6. The U.S. plan  contains a condition precedent that, on the effective date of the pl an, the restructured corporate 
group will enter into a US $500 million exit fmancing facility, which will apply to all post-restructuring affiliates, 
including SemCAMS and SemCanada Crude, and which will allow the corporate group to re-enter the crude 
marketing business in the United States and to continue operations in Canada. 

7. It is expected that the Secured Lenders will receive cash, second lien term loan interests and equity in priority to 
unsecured creditors on their secured guarantee claims of US $2.9 billion, which will leave them with a deficiency 
of approximately US $1.07 billion on the secured loans. The Secured Lenders are entitled under the U.S. Plan to a 
share in the litigation trust on their deficiency claim. If certain other classes of creditors do not vote to approve the 
U.S. plan, the Secured Lenders may also receive equity of a value up to 4.53% of their deficiency, subject to other 
contingencies. The Monitor repo rts that the Secured Lenders are thus estimated to recover approximately 57.1% of 
their estimated claims of US $2.1 billion on secured working capital claims and 73.3% of their estimated claims of 
US $811 million on secured revolver/term claims. The Monitor estimates that the Secured Lenders will recover no 
value on their deficiency claims, assuming no reallocation of equity from other categories of debtors and no value 
for the litigation trust. 

8. The holders of the US $600 million bonds (the "Noteholders") are entitled to receive common shares and 
warrants in the restructured corporate group, plus an  interest in the litigation trust and ce rtain trustee fees, for an  
estimated recovery of 8.34% on their claims of US $610 million under the U.S. pl an, assuming all classes of 
Noteholders approve the plan and no value is given to the litigation trust. Depending on ce rtain contingencies, the 
range of recovery is 0.44$ to 11.02% of their claim. Noteholders are treated more advantageously under the pl ans 
than general unsecured creditors in recognition that the Senior Notes are jointly and severally guaranteed by 23 
U.S. debtors and the Canadian debtors, while in most inst ances only one SemGroup debtor is liable with respect to 
each ordinary unsecured creditor. In addition, the Noteholders have waived their right to receive distributions under 
the Canadian plans. 

9. Under the U.S. Plan, general unsecured creditors will receive common shares, warrants and an interest in the 
litigation trust. Depending on the level of approval, recovery levels will r ange from 0.08% to 8.03% on claims of 
US $811 million. The Monitor repo rts that it expects recovery to general unsecured creditors under the U.S. Pl an  to 
be 2.09% of their claim. 

10. Pursuant to section 503(b)(9) of the U.S. Bankruptcy Code, entities that provided goods to the U.S. Debtors in 
the ordinary course of business that were received within 20 days of the filing of Chapter 11 proceedings are 
entitled to a priority claim that ranks above the claims of the Secured Lenders. 

11. There are 3 Canadian plans. As the Secured Lenders will be entitled to some recovery in respect of their 
deficiency claim and the Noteholders will be entitled to some recovery on their unsecured claim under the U.S. 
Plan, the Secured Lenders and the Noteholders are deemed to have waived their rights to any additional recovery 
under the Canadian plans for the most part. However, the votes of the Secured Lenders and the Noteholders entitled 
to vote on the U.S. Plan  are deemed to be votes for the purpose of the Canadian pl ans, both with respect to numbers 
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of parties and value of claims, and are to be included in the single class of "Affected Creditors" entitled to vote on 
the Canadian plans. Originally, the Canadian plans provided that the value attributable to the Secured Lenders' 
votes would be based on the full amount of their guarantee claim, approximately US $2.9 billion, and not only on 
their deficiency claim of approximately US $1.07 bil lion. Thus, the aggregate value of the Secured Lenders' voting 
claims would be: 

a) US $2.939 billion for the SemCAMS plan; 

b) US $2.939 billion less C $145 million for the SemCanada Crude plan, recognizing that the Secured Lenders 
would be entitled to receive C $145 million in respect of a negotiated Lenders' Secured Claim under the 
SemCanada Crude plan; and 

c) US $2.939 billion less C $108 million for the SemCanada Energy plan, recognizing that the Secured 
Lenders will receive that amount in respect of a negotiated Lenders' Secured Claim under the SemCanada 
Energy plan. 

At the conclusion of the classification hearing, the CCAA applicants proposed a revision to the proposed orders 
which stipulates that, if the approval of a plan by the creditors would be determined by the po rtion of the votes cast 
by the Secured Lenders that represents an amount of indebtedness that is greater than their estimated aggregate 
deficiency after taking into consideration the payments they are to receive under the U.S. plan and the Canadian 
plans, the Court  shall determine whether the voting claim of the Secured Lenders should be limited to their 
estimated deficiency claim. 

12. Only "Ordinary Creditors" receive any distribution under the Canadian Plans. Ordinary Creditors are defined as 
creditors holding "Affected Claims" other than the Secured Lenders, Noteholders, CCAA applicants and U.S. 
Debtors. Each plan provides that the Affected Creditors of the CCAA applicant will vote at the Creditors' Meeting 
as a single class. 

13. The SemCAMS plan will be funded by a cash advance from SemCanada Crude and establishes two pools of 
cash. One pool will fund the full amount of secured claims which have not been paid prior to the implementation 
date of the plan up to the realizable value of the property secured, and the other pool will fund distributions to 
ordinary unsecured creditors. Ordinary unsecured creditors will receive cash subject to a maximum total payment 
of 4% of their proven claims. The Monitor estimates that the dist ribution will equal 4% of claims unless claims in 
excess of the current highest estimate are established. 

14. The SemCanada Crude plan also establishes two pools of cash, one for secured claims and one for ordinary 
unsecured creditors. Again, the distribution to ordinary unsecured creditors is estimated to be 4% of claims unless 
claims in excess of the current highest estimate against SemCanada Crude are established. 

15. Any cash remaining in SemCanada Crude after deducting amounts necessary to fund the above-noted payments 
to secured and unsecured ordinary creditors of SemCAMS and SemCanada Crude, unaffected claims and 
administrative  costs, less a reserve for disputed claims, will be paid to the Secured Lenders through the U.S. plan as 
part  of the payment on secured debt. 

16. The SemCanada Energy distribution plan is funded from the cash received from the liquidation of the assets of 
the companies. It also establishes two pools of cash, one of which will be used to pay secured ordinary creditors 
and a one of which will be used to pay cash distributions to ordinary unsecured creditors. The Monitor estimates 
that the distribution to ordinary unsecured creditors will be in the range of 2.16% to 2.27% of their claims, unless 
claims in excess of the current maximum estimate are established. Any amounts outstanding after payment of these 
claims, unaffected claims and adminis tration costs will be paid to the Secured Lenders. The proposed lower amount 
of recovery is stated to be in recognition of the fact that the SemCanada Energy Companies have been liquidated 
and have no going concern value. 

17. As this summary indicates, the U.S. Plan and the Canadian plans are closely integrated and economically 
interdependent. Each of the pl ans requires that the other plans be approved by the requisite number of creditors and 
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implemented on the same date in order to become effective. The receipt of at least $160 million from the 
SemCanada Group is a condition precedent to the implementation of the U.S. Pl an. 

18. The Monitor reports that the SemCanada Group has indicated that there is no viable option to the proposed 
plans and that a formal liquidation under bankruptcy legislation would provide a lower recovery to creditors. The 
Monitor notes that the rationale for the treatment of the Secured Lenders and the ordinary unsecured creditors under 
the plans is that the Secured Lenders have valid and enforceable secured claims, and that, in the event of the 
liquidation of the Canadian companies, the Secured Lenders would be entitled to all proceeds, resulting in no 
recovery to ordinary creditors. Therefore, repo rts the Monitor, the CCAA plans are considered to be better than the 
alternative of a liquidation. The Secured Lenders derive some benefit from the plans through the preservation of the 
going concern value of SemCAMS and SemCanada Crude and by having a prompt distribution of funds held by the 
SemCanada Energy Companies. 

19. The Monitor notes that the dist ribution to the SemGroup unsecured creditors under the U.S. pl an  is viewed as 
better than a liquidation, and that, therefore, given the effect of the U.S. Bankruptcy Code's "cram-down" 
provisions, it is likely that the U.S. pl an  will be confirmed. The Monitor comments that the proposed dist ribution to 
ordinary unsecured creditors under the CCAA plans is considered to be fair as it is comparable to and potentially 
slightly more favourable than the dist ributions being made to the U.S. ordinary unsecured creditors. 

Positions of Various Parties 

13 The SemCanada Group applied for orders 

a) accepting the filing of, in the case of SemCAMS and SemCanada Crude, proposed pl ans of arrangement and 
compromise, and in the case of SemCanada Energy, a proposed plan of distribution; 

b) authorizing the calling and holding of meetings of the Canadian creditors of these three CCAA applicants; 

c) authorizing the establishment of a single class of creditors for each pl an  for the purpose of considering and 
voting on the plans; 

d) approving procedures with respect to the calling and conduct of such meetings; and 

e) other non-contentious enabling relief. 

14 	Certain unsecured creditors of the applicants objected to the proposed classification of creditors, submitting that the 
Secured Lenders should not be allowed a vote in the same class as the unsecured creditors either with respect to the secured 
portion of their overall claim or any deficiency in their claims that would remain unpaid, and that the Noteholders should not 
be allowed a vote in the same class as the rest of the unsecured creditors. 

15 	As noted previously, the CCAA applicants proposed a revision to the proposed orders at the conclusion of the 
classification hearing which would allow the Court to consider whether the voting claim of the Secured Lenders should be 
limited to their estimated deficiency claim. The objecting creditors continued to object to the proposed classification, even if 
eligible votes were limited to the deficiency claim of the Secured Lenders. 

Analysis 
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16 	Section 6 of the CCAA provides that, where a majority in number representing two-thirds in value of "the creditors or 
class of creditors, as the case may be" vote in favour of a plan of arr angement or compromise at a meeting or meetings, the 
plan  of arrangement may be sanctioned by the Cou rt. There is little by way of specific statutory guid ance on the issue of 
classification of claims, leaving the development of this issue in the CCAA process to case law. Prior decisions have 
recognized that the starting point in determining classification is the statute itself and the primary purpose of the statute is to 
facilitate the reorganization of insolvent companies: Paperny, J. in Canadian Airlines Coip., Re (2000), 20 C.B.R. (4th) 46 
(Alta. C.A. [In Chambers]), leave to appeal refused (2000), 20 C.B.R. (4th) 46 (Alta. C.A. [In Chambers]), affirmed [2001] 4 
W.W.R. 1 (Alta. C.A.), leave to appeal to SCC refused [2001] S.C.C.A. No. 60 (S.C.C.) at para. 14. As first noted by 
Forsyth, J. in Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20, 64 Alta. L.R. (2d) 
139, [1989] 2 W.W.R. 566 (Alta. Q.B.) at page 28, and often repeated in classification decisions since, "this factor must be 
given due consideration at every stage of the process, including the classification of creditors..." 

17 	Classification is a key issue in CCAA proceedings, as a proposed pl an  must achieve the requisite level of creditor 
support  in order to proceed to the stage of a s anction hearing. The CCAA debtor seeks to frame a class or classes in order to 
ensure that the plan receives the maximum level of suppo rt. Creditors have an  interest in classifications that would allow 
them enhanced bargaining power in the negotiation of the pl an , and creditors aggrieved by the process may seek to ensure 
that classification will give them an  effective veto (see Rescue: The Companies' Creditors Arrangement Act, Janis P. Sarra, 
2007 ed. Thomson Carswell at page 234). Case law has developed from the comments of the B ritish Columbia Court  in 
Woodward's Ltd., Re (1993), 84 B.C.L.R. (2d) 206 (B.C. S.C.) warning against the danger of fragmenting the voting process 
unnecessarily, through the identification of principles applicable to the concept of "commonality of interest" articulated in 
Canadian Airlines Corp., Re and elaborated further in Albe rta in San Francisco Gifts Ltd., Re, 2004 CarswellAlta 1241, 
[2004] A.J. No. 1062 (Alta. Q.B.), leave to appeal refused (2004), 5 C.B.R. (5th) 300 (Alta. C.A.). 

18 	The parties in this case agree that "commonality of interest" is the key consideration in determining whether the 
proposed classification is appropriate, but disagree on whether the pl ans as proposed with their single class of voters meet 
that requirement. It is clear that classification is a fact-driven inquiry, and that the principles set out in the case law, while 
useful in considering whether commonality of interest has been achieved by the proposed classification, should not be 
applied rigidly: Canadian Airlines Corp., Re at para. 18; San Francisco Gifts Ltd., Re at para. 12; Stelco Inc., Re (2005), 15 
C.B.R. (5th) 307 (Ont. C.A.) at para. 22. 

19 	Although there are no fixed rules, the principles set out by Paperny, J. in para. 31 of Canadian Airlines Corp., Re 
provide a useful structure for discussion of whether to the proposed classification is appropriate: 

I. Commonality of interest should be viewed based on the non fragmentation test, not on the identity of interest test.  

20 	Under the now-rejected "identity of interest" test, all members of the class had to have identical interests. Under the 
non-fragmentation test, interests need not be identical. The interests of the creditors in the class need only be sufficiently 
similar to allow them to vote with a common interest: Woodward's Ltd., Re at para. 8. 

21 	The objecting creditors submit that the creation of two classes rather than one cannot be considered to be 
fragmentation. The issue, however, is not the number of classes, but the effect that fragmentation of classes may have on the 
ability to achieve a viable reorganization. As noted by Farley, J. in para. 13 of his reasons relating to the classification of 
creditors in Stelco Inc., Re, as endorsed by the Ontario Court of Appeal: 
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...absent valid reason to have separate classes it would be reasonable, logical, rational and practical to have all this 
unsecured debt in the same class. Certainly that would avoid fragmentation - and in this respect multiplicity of classes 
does not mean that fragmentation starts only when there are many classes. Unless more than one class is necessary, 
fragmentation would start at two classes. Fragmentation if necessary, but not necessarily fragmentation. 

2. The interests to be considered are the legal interests that a creditor holds qua creditor in relationship to the debtor 
company prior to and under the plan as well as on liquidation. 

22 	The classification of creditors is viewed with respect to the legal rights they hold in relation to the debtor company in 
the context of the proposed plan, as opposed to their rights as creditors in relation to each other: Woodward's Ltd., Re at para. 
27, 29; Stelco Inc., Re at para. 30. In the proposed single classification, the rights of the creditors in the class against the 
debtor companies are unsecured (other than the proposed votes attributable to the secured po rtion of the debt of the Secured 
Lenders, which will be discussed separately). 

23 	With respect to the Secured Lenders' deficiency claim, there is a clear precedent for permitting a secured creditor to 
vote a substantial deficiency claim as pa rt  of the unsecured class: Campeau Corp., Re (1991), 10 C.B.R. (3d) 100 (Ont. Gen. 
Div.); Canadian Airlines Corp., Re, supra. 

24 The classification issues in the Campeau Corp., Re restructuring were similar to the present issues. In Campeau Corp., 

Re, a secured creditor, Olympia & York, was included in the class of unsecured creditors for the deficiency in its secured 
claim, which represented approximately 88% of the value of the unsecured class. The Cou rt  rejected the submission that the 
legal interests of Olympia & York were different from other unsecured creditors in the class. Montgome ry, J. noted at para. 
16 that Olympic & York's involvement in the negotiation of the plan was necessary and appropriate given that the size of its 
claims would allow it a veto no matter how the classes were constituted and that its co-operation was necessary for the 
success of both the U.S. and Canadian plans. 

25 	In the same way, the size and scope of the Secured Lenders claim makes their pa rticipation in the negotiation and 
endorsement of the proposed plans essential. That pa rticipation does not disqualify them from a vote in the process, nor 
necessitate their isolation in a special class. While under the integrated plans, the Secured Lenders will receive a different 
kind of distribution on their unsecured deficiency claim (a share of the litigation trust), that is an issue of fairness for the 
sanction hearing and does not warrant the establishment of a separate class. 

26 	The interests of the Noteholders are unsecured. While it is true that under the integrated plans, the Noteholders would 
be entitled to a higher share of the dist ribution of assets than ordinary unsecured creditors, the rationale for such difference in 
treatment relates to the multiplicity of debtor companies that are indebted to the Noteholders, as compared to the position of 
the ordinary unsecured creditors. That difference, while it may be subject to submissions at the sanction hearing, is an issue 
of fairness, and not a difference material enough to warrant a separate class for the Noteholders in this case. A separate class 
for the Noteholders would only be necessary if, after considering all the relevant factors, it appeared that this difference 
would preclude reasonable consultation among the creditors of the class: San Francisco Gds Ltd., Re at para. 24. 

27 The question arises whether the fact that the Secured Lenders and the Noteholders have waived their rights to recover 
under the Canadian plans should result in either the requirement of separate classes or the forfeiture of their right to vote on 
the Canadian plans at all. 
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28 	This is a unique case: a cross-border restructuring with separate but integrated and interdependent plans that are 
designed to comply with the restructuring legislation of two jurisdictions. As the applicants point out, the co-ordinated 
structure of the plans is designed to ensure that the Secured Lenders and the Noteholders receive sufficient recoveries under 
the U.S. plan to justify the sacrifices in recovery that result from their waiver of dist ributions under the Canadian plans. In 
considering the context of the proposed classification, it would be unrealistic and artificial to consider the Canadian plans in 
isolation, without regard to the commercial outcome to the creditors resulting from the implementation of the plans in both 
jurisdictions. Thus, the fact that the distributions to Secured Lenders and Noteholders will take place through the operation of 
the U.S. plan, and that the effective working of the plans require them to waive their rights to receive distributions under the 
Canadian plans does not deprive them of the right to an effective voice in the consideration of the Canadian plans through a 
meaningful vote. 

29 It is not sufficient to say that the Secured Lenders and the Noteholders have a vote in the U.S. plans. The "cram down" 
power which exists under Chapter 11 of the U.S. Bankruptcy Code includes a "best interests test" that requires that if a class 
of holders of impaired claims rejects the plan, they can be "crammed down" and their claims will be satisfied if they receive 
property of a value that is not less than the value that the class would receive or retain if the debtor were liquidated under 
Chapter 7 of the U.S. Bankruptcy Code. Thus, the votes available to the Secured Lenders and the Noteholders with respect to 
their claims under the U.S. Plan do not give them the right available to creditors under Canadian restructuring law to vote on 
whether a proposed plan should proceed to the next step of a sanction hearing There is no reason to deprive the Secured 
Lenders and the Noteholders of that right as creditors of the Canadian debtors, even if the distributions they would be entitled 
to flow through the U.S. plan. The question becomes, then, whether that right should be exercised in a class with other 
unsecured creditors as proposed or in a separate class. 

30 	It is noteworthy that the proposed single classification does not have the effect of confiscating the legal rights of any of 
the unsecured creditors, or adversely affecting any existing security position. It is in fact arguable that seeking to exclude the 
Secured Lenders and the Noteholders from the class prejudices these similarly-placed creditors by denying them a 
meaningful voice in the approval or rejection of the plans in Canada. 

31 	A number of cases suggest that the Cou rt  should also consider the rights of the pa rties in liquidation in determining 
whether a proposed classification is appropriate: Woodward's Ltd., Re at para. 14; San Francisco Gifts Ltd., Re at para. 12. 

32 	Under a liquidation scenario, the Secured Lenders would be entitled to nearly all of the proceeds of the liquidated 
corporate group, other than the relatively few secured claims that have priority. This suggests that the Secured Lenders are 
entitled to a meaningful vote with respect to both the U.S. plan and the Canadian plans. 

3. The commonality of interests is to be viewed purposively, bearing in mind the object of the CCAA, namely to facilitate 
organizations if possible. 

4. In placing a broad and purposive interpretation on the CCAA, the Court should be careful to resist classification 
approaches that would potentially jeopardize viable plans. 

33 	The Ontario Court  of Appeal in Stelco Inc., Re cautioned that, in addition to considering commonality of interest 
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issues, the court  in a classification application should be alert to concerns about the confiscation of legal rights and should 
avoid "a tyranny of the minority", citing the comments of Borins, J. in Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia 
(1991), 86 D.L.R. (4th) 621 (Ont. Gen. Div.), where he warned against creating "a special class simply for the benefit of the 
opposing creditor, which would give that creditor the potential to exercise an unwarranted degree of power": Stelco Inc., Re 
at para 28. 

34 	Excluding of the Secured Lenders and the Noteholders from the proposed single class would allow the objecting 
creditors to influence the voting process to a degree not warranted by their status. It is true that if the Secured Lenders and the 
Noteholders are not excluded from the class, even if only the votes related to the Secured Lenders' deficiency claim are 
tabulated, the positive vote will likely be enough to allow the proposed plans to proceed to a sanction hearing. It is also true 
that the Secured Lenders and the Noteholders may have been pa rt  of the negotiations that led to the proposed plans. Neither 
of those factors standing alone is sufficient to warrant a separate class unless rights are being confiscated or the classification 
creates an injustice. 

35 	The structure of the classification as proposed creates in effect what was imposed by the Cou rt  in Canadian Airlines 
Corp., Re, a method of allowing the "voice" of ordinary unsecured creditors to be heard without the necessity of a separate 
classification, thus permitting rather than ruling out the possibility that the plans might proceed to a sanction hearing. Given 
that the votes of the Secured Lenders and the Noteholders on the U.S. plan will be deemed to be votes of those creditors on 
the Canadian plans, there will be perforce a separate tabulation of those votes from the votes of the remaining unsecured 
creditors. In accordance with the revision to the plans made at the end of the classification hearing, there will be a separate 
tabulation of the votes of the Secured Lenders relating to the secured po rtion of their claims and the votes relating to the 
unsecured deficiency. 

36 	The situation in this classification dispute is essentially the same as that which faced Paperny, J. in Canadian Airlines 
Corp., Re. Fragmenting the classification prior to the vote raises the possibility that the plans may not reach the stage of a 
sanction hearing where fairness issues can be fully canvassed. This would be contrary to the purpose of the CCAA. This is 
particularly an issue recognizing that the U.S. plan and the Canadian plans must all be approved in order for any one of them 
to be implemented. Conrad, J.A. in denying leave to appeal in San Francisco Gds Ltd., Re, 2004 ABCA 386 (Alta. C.A.) at 
para. 9 noted that the right to vote in a separate class and thereby defeat a proposed plan of arrangement is the statutory 
protection provided to the different classes of creditors, and thus must be determined reasonably at the classification stage. 
However, she also noted that "it is impo rtant to carefully examine classes with a view of protecting against injustice": para. 
10. In this case, the goals of preventing confiscation of rights and protecting against injustice favour the proposed single 
classification. 

37 This is the "pragmatic" factor referred to in Campeau Corp., Re at para. 21.The CCAA judge must keep in mind the 
interests of all stakeholders in reviewing the proposed classification, as in any step in the process. If a classification prevents 
the danger of a veto of a plan that promises some better return to creditors than the alternative of a liquidating insolvency, it 
should not be interfered with absent good reason. The classification hearing is not the only avenue of relief for aggrieved 
creditors. If a plan received the minimum required level of approval by vote of creditors, it must still be approved at a hearing 
where issues of fairness must be addressed. 

5. Absent bad faith, the motivations of the creditors to approve or disapprove [of the Plan] are irrelevant 

38 	As noted in Canadian Airlines Corp., Re at para. 35, fragmenting a class because of an alleged conflict of interest not 
based on legal rights is an error. The issue of the motivation of a party to vote for or against a plan is an issue for the fairness 
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hearing. There is no doubt that the various affected creditors in the proposed single class may have differing financial or 
strategic interests. To recognize such differences at the classification stage, unless the proposed classification confiscates 
rights, results in an injustice or creates a situation where meaningful consultation is impossible, would lead to the type of 
fragmentation that may jeopardize the CCAA process and be counter-productive to the legislative intent to facilitate viable 
reorganizations. 

6. The requirement of creditors being able to consult together means being able to assess their legal entitlement as 
creditors before or after the plan in a similar manner. 

39 	The issue of meaningful consultation was addressed by both the supervising justice and the Court  of Appeal in San 
Francisco Gifts Ltd., Re. In that case, Topolniski, J. noted that two corporate insiders that the proposed pl an  had included in 
the classification of affected creditors held claims that were uncompromised by the plan, that they gave up nothing, and that it 
"stretches the imagination to think other creditors in the class could have meaningful consultation [with them] about the 
Plan": para. 49. Her decision to place these parties in a separate class was confirmed by the Court of Appeal, which 
commented that Topolniski, J. was "absolutely correct" to find no ability to consult "between shareholders whose debts 
would not be cancelled and other unsecured creditors whose debts would be": para. 14. 

40 	That is not the situation here. The deficiency claims of the Secured Lenders and the unsecured claims of the 
Noteholders are being compromised in the U.S. plan, and there is nothing to block consultations among affected creditors on 
the basis of dissimilarity of legal interests. While there are differences in the proposed dist ributions on the unsecured claims, 
they are not so major that they would preclude consultation. 

41 	The objecting creditors point to statements made by counsel for the Secured Lenders during the classification 
application about the alternatives to approval of the plans, which they submit indicates the impossibility of consultation. 
These comments were made in the context of advocacy on behalf of the proposed classification, and I do not take them as a 
clear statement by the Secured Lenders that they would refuse to consult with the other creditors. 

Secured Portion of Secured Lenders' Claim 

42 The CCAA applicants and the Secured Lenders submit that it would be -unfair and inappropriate to limit the votes of 
the Secured Lenders in the Canadian pl ans to the amount of the deficiency in their secured claim, rather than the entire 
amount owing under the guarantee. They argue that, by endorsing the pl ans, the Secured Lenders have in effect elected to 
treat their entire claim under the guarantee as unsecured with respect to the Canadian pl ans, except for relatively small 
negotiated secured claims under the SemCanada Crude pl an and the SemCanada Energy plan. They also submit that the fact 
that under bankruptcy law, a creditor of a bankrupt debtor is entitled to prove for the full amount of its debt in the estates of 
both the debtor and a bankrupt guarantor of the debt justifies granting the Secured Lenders the right to vote the full amount of 
the guarantee claim, even if part of the claim is to be recovered through the U.S. pl an, as long as they do not actually recover 
more than 100 cents on the dollar. 

43 It became apparent during the course of the classification hearing that it may not matter whether the plans are approved 
by the requisite number of creditors and value of their claims if the Secured Lenders are only entitled to vote the deficiency 
portion of their claims or the full amount of their claims. It was this that led to the revision in the language of the voting 
provisions of the plans. I defer a decision on the question of whether or not the Secured Lenders are entitled to vote the entire 
amount of their guarantee claims until after the vote has been conducted and the votes separately tabulated as directed. As 
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noted by the Court  of Appeal in Canadian Airlines Corp., Re (2000), 19 C.B.R. (4th) 33 (Alta. C.A. [In Chambers]) at para. 
39, such a deferral of a voting issue is not an  error of law and is in fact consistent with the purpose of the CCAA. 

Recent Amendments 

44 The following amendment to the CCAA that has been proclaimed in effect from September 18, 2009 sets out ce rtain 
factors that may be considered in approving a classification for voting purposes: 

22.2 (2)Factors - For the purpose of subsection (1), creditors may be included in the same class if their interests or 
rights are sufficiently similar to give them a commonality of interest, taking into account: 

(a) the nature of the debts, liabilities or obligations giving rise to their claims; 

(b) the nature and rank of any security in respect of their claims; 

(c) the remedies available to the creditors in the absence of the compromise or arr angement being sanctioned, and 
the extent to which the creditors would recover their claims by exercising those remedies; and 

(d) any further criteria, consistent with those set out in paragraphs (a) to (c), that are prescribed. (R.S.C. 2005, c. 
47, s. 131, amended R.S.C. 2007, Bill C -12, c.36, s.71) 

45 These factors do not ch ange in any material way the factors that have been identified in the case law and discussed in 
these reasons nor would they have a material effect on the consideration of the proposed classification in this case. 

Creditors with Claims in Process 

46 Two creditors advised that, because their claims of secured status had not yet been resolved with the applicants and the 
Monitor, they were not in a position to evaluate whether or not to object to the proposed classification. The plans were 
revised to ensure that the votes of creditors whose status as secured creditors remains unresolved until after the meetings of 
creditors be recorded with votes of creditors with disputed claims and reported to the Cou rt  by the Monitor if these votes 
affect the approval or non-approval of the pl an  in question. 

Conclusion 

47 In summary, I have concluded that there is no good reason to exclude the Secured Lenders and the Noteholders from 
the single classification of voters in the proposed plans, nor to create a separate class for their votes. There are no material 
distinctions between the claims of these two creditors and the claims of the remaining unsecured creditors that are not more 
properly the subject of the s anction hearing, apart from the deferred issue of whether the Secured Lenders are entitled to vote 
their entire guarantee claim. No rights of the remaining unsecured creditors are being confiscated by the proposed 
classification, and no injustice arises, particularly given the separate tabulation of votes which enables the voice of the 
remaining unsecured creditors to be heard and measured at the s anction hearing. There are no conflicts of interest so over-
riding as to make consultation impossible. While there are differences of interests and treatment among the affected creditors 
in the class, these are issues that will be addressed at the s anction hearing. Approval of the proposed classification in the 
context of the integrated plans is in accordance with the spi rit and purpose of the CCAA. 
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Ground J.: 

1 	This is a somewhat unique proceeding under the Companies' Creditors Arrangement Act, R.S.C. (1985) Ch. c.36 as 
amended ("CCAA"). The Applicants have also commenced ancillary proceedings under Chapter 15 of the U.S. Bankruptcy 
Code and are now before the United States Dist rict Court  for the Southern District of New York ("U.S. Cou rt"). All of the 
assets of the Applicants have been disposed of and no proceeds of such disposition remain in the estate. The Applicants no 
longer carry  on business and have no employees. The Applicants sought relief under the CCAA principally as a means of 
achieving a global resolution of the large number of product liability and other lawsuits commenced by numerous claimants 
against the Applicants and others (the "Third Pa rties") in the United States. In addition to the Applicants, the Third Pa rties, 
which include affiliated and non-affiliated parties, were named as defendants or otherwise involved in some 33 Product 
Liability Actions. The liability of the Third Pa rties in the Product Liability Actions is linked to the liability of the Applicants, 
as the Product Liability Actions relate to products formerly sold by the Applicants. 

2 Certain of the Third Parties have agreed to provide funding for settlement of the Product Liability Actions and an  ad hoc 
committee of to rt  claimants (the "Committee") has been formed to represent the Plaintiffs in such Products Liability Actions 
(the "Claimants"). Through its participation in a court-ordered mediation (the "Mediation Process") that included the 
Applicants and the Third Pa rties, the Committee played a fundamental role in the settlement of 30 of the 33 Product Liability 
Actions being the Product Liability Claims of all of those Product Liability Claimants represented in the Mediation Process 
by the Committee. 

3 	The Moving Parties in the motions now before this cou rt, being the Claimants in the three Product Liability Actions 
which have not been settled (the "Objecting Claimants"), elected not to be represented by the Committee in the Mediation 
Process and mediated their cases individually. Such mediations were not successful and the Product Liability Actions of the 
Moving Parties remain unresolved. 

4 Pursuant to a Call for a Claims Order issued by this cou rt  on March 3, 2006, and approved by the U.S. cou rt  on March 
22, 2006, each of the Objecting Claimants filed Proofs of Claim providing details of their claims against the Applicants and 
Third Parties. The Call for Claims Order did not contain a process to resolve the Claims and Product Liability Claims. 
Accordingly, the Applicants engaged in a process of extensive discussions and negotiations. With the input of various key 
players, including the Committee, the Applicants established a claims resolution process (the "Claims Resolution Process"). 
The Committee negotiated numerous protections in the Claims Resolution Process for the benefit of its members and 
consented to the Claims Resolution Order issued by this cou rt  on August 1, 2006, and approved by the U.S. court  on August 
11, 2006. 

5 	The Claims Resolution Order appoints the Honourable Edward Saunders as Claims Officer. The Claims Resolution 
Order also sets out the Claims Resolution Process including the delivery of a Notice of Objection to Claimants for any claims 
not accepted by the Monitor, the provision for a Notice of Dispute to be delivered by the Claimants who do not accept the 
objection of the Monitor, the holding of a hearing by the Claims Officer to resolve Disputed Claims and an  appeal therefrom 
to this court. The definition of "Product Liability Claims" in the Claims Resolution Order provides in pa rt : 

"Product Liability Claim" means any right or claim, including any action, proceeding or class action in respect of any 
such right or claim, other than a Claim, Related Claim or an Excluded Claim, of any Person which alleges, a rises out of 
or is in any way related to wrongful death or personal injury (whether physical, economic, emotional or otherwise), 
whether or not asserted and however acquired, against any of the Subject Pa rties arising from, based on or in connection 
with the development, advertising and marketing, and sale of health supplements, weight-loss and sports nutrition or 
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other products by the Applicants of any of them. 

Nature of the Motions 

6 The motions now before this cou rt  emanate from Notices of Motion originally returnable August 22, 2006 seeking: 

1. An Order providing for joint hearings before Canadian and U.S. Courts and the establishment of a cross-border 
insolvency protocol in this CCAA proceeding, to determine the application or conflict of Canadian and U.S. law in 
respect of the relief requested herein. 

2. An Order amending the June 8, 2006 Claims Resolution Claim to remove any po rtions that purport to determine 
the liabilities of third party non-debtors who have not properly applied for CCAA relief. 

3. An Order requiring the Monitor and the Applicants herein, 

(a) to provide an investigator, funded by the Claimants (the "Investigator"), with access to all books and 
records relied upon by the Monitor in preparing its Sixth Repo rt, including all documents listed at Appendix 
"2" to that report ; 

(b) to provide the Investigator with copies of or access to documents relevant to the investigation of the 
impugned transactions as the Investigator may request, and 

(c) providing that the Investigator shall repo rt  back to this Honourable Court  as to its findings, and a Notice of 
Motion returnable September 29, 2006 seeking. 

4. An Order finding that the Notices of Objection sent by the Monitor/Applicants do not properly object to the 
Claimants' claims against non-debtor third pa rties; 

5. An Order that the Claimants' Product Liability Claims against non-debtor third pa rties are deemed to be accepted 
by the Applicants pursuant to paragraph 14 of the Claims Resolution Order; 

6. In the alternative, an Order that the Monitor, on behalf of the Applicants, provide further and better Notices of 
Objection properly objecting to claims against non-debtor third pa rties so that the Claimants may know the case 
they are to meet and may respond appropriately. 

Analysis 

7 With respect to the relief sought relating to Claims against Third Pa rties, the position of the Objecting Claimants appears 
to be that this court  lacks jurisdiction to make any order affecting claims against third pa rties who are not applicants in a 
CCAA proceeding. I do not agree. In the case at bar, the whole pl an  of compromise which is being funded by Third Pa rties 
will not proceed unless the plan  provides for a resolution of all claims against the Applicants and Third Pa rties arising out of 
"the development, advertising and marketing, and sale of health supplements, weight loss and spo rts nutrition or other 
products by the Applicants or any of them" as pa rt  of a global resolution of the litigation commenced in the United States. In 
his Endorsement of January 18, 2006, Farley J. stated: 
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the Product Liability system vis-à-vis the Non-Applicants appears to be in essence derivative of claims against the 
Applicants and it would neither be logical nor practical/functional to have that Product Liability litigation not be dealt 
with on an all encompassing basis. 

8 	Moreover, it is not uncommon in CCAA proceedings, in the context of a pl an  of compromise and arrangement, to 
compromise claims against the Applicants and other pa rties against whom such claims or related claims are made. In 
addition, the Claims Resolution Order, which was not appealed, clearly defines Product Liability Claims to include claims 
against Third Parties and all of the Objecting Claimants did file Proofs Of Claim settling out in detail their claims against 
numerous Third Parties. 

9 	It is also, in my view, significant that the claims of ce rtain of the Third Pa rties who are funding the proposed settlement 
have against the Applicants under various indemnity provisions will be compromised by the ultimate Pl an  to be put forward 
to this cou rt. That alone, in my view, would be a sufficient basis to include in the Plan, the settlement of claims against such 
Third Parties. The CCAA does not prohibit the inclusion in a Pl an  of the settlement of claims against Third Pa rties. In 
Canadian Airlines Corp., Re (2000), 20 C.B.R. (4th) 1 (Alta. Q.B.), Paperney J. stated at p. 92: 

While it is true that section 5.2 of the CCAA does not authorize a release of claims against third pa rties other than 
directors, it does not prohibit such releases either. The amended terms of the release will not prevent claims from which 
the CCAA expressly prohibits release. 

10 	I do not regard the motions before this cou rt  with respect to claims against Third Pa rties as being made pursuant to 
paragraph 37 of the Claims Resolution Order which provides that a party may move before this cou rt  "to seek advice and 
directions or such other relief in respect of this Order and the Claims Resolution Process." The relief sought by the Objecting 
Creditors with respect to claims against Third Pa rties is an  attack upon the substance of the Claims Resolution Order and of 
the whole structure of this CCAA proceeding which is to resolve claims against the Applicants and against Third Pa rties as 
part  of a global settlement of the litigation in the United States arising out of the distribution and sale of the offending 
products by the Applicants. What the Objecting Claimants are, in essence, attempting to do is to vary or set aside the Claims 
Resolution Order. The cou rts have been loathe to vary or set aside an  order unless it is established that there was: 

(a) fraud in obtaining the order in question; 

(b) a fundamental change in circumstances since the granting of the order making the order no longer appropriate; 

(c) an  overriding lack of fairness; or 

(d) the discovery of additional evidence between the o riginal hearing and the time when a review is sought that was 
not known at the time of the o riginal hearing and the time when a review is sought that was not known at the time 
of the original hearing and that could have led to a different result. 

None of such circumstances can be established in the case at bar. 

11 	In any event, it must be remembered that the Claims of the Objecting Claimants are at this stage unliquidated 
contingent claims which may in the course of the hearings by the Claims Officer, or on appeal to this cou rt, be found to be 
without merit or of no or nominal value. It also appears to me that, to challenge the inclusion of a settlement of all or some 
claims against Third Parties as part  of a Plan  of compromise and arrangement, should be dealt with at the sanction hearing 

WestlawNext CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Ail rights reserved. 



Muscletech Research & Development Inc., Re, 2006 CarswellOnt 6230 

2006 CarswellOnt 6230, [2006] O.J. No. 4087, 152 A.C.W.S. (3d) 16, 25 C.B.R. (5th) 231 

when the Plan is brought forward for cou rt  approval and that it is premature to bring a motion before this cou rt  at this stage to 
contest provisions of a Plan not yet fully developed. 

12 	The Objecting Claimants also seek an order of this cou rt  that their claims against Third Pa rties are deemed to be 
accepted pursuant to paragraph 14 of the Claims Resolution Order. Section 14 of the Claims Resolution Order provides in 
part  as follows: 

This Court  Orders that, subject to further order of this Cou rt, in respect of any Claim or Product Liability Claim set out 
in a Proof of Claim for which a Notice of Objection has not been sent by the Monitor in accordance with paragraph 
12(b) above on or before 5:00 p.m. (Eastern Standard Time) on August 11, 2006, such Claim or Product Liability Claim 
is and shall be deemed to be accepted by the Applicants. 

13 	The submission of the Objecting Claimants appears to be based on the fact that, at least in one case, the Notice of 
Objection appears to be an objection solely on behalf of the Applicants in that Exhibit 1 to the Notice states "the Applicants 
hereby object to each and all of the Ishman Plaintiffs' allegations and claims." The Objecting Claimants also point out that 
none of the Notices of Objection provide particulars of the objections to the Objecting Claimants' direct claims against third 
parties. I have some difficulty with this submission. The structure of the Claims Resolution Order is that a claimant files a 
single Proof of Claim setting out its Claims or Product Liability Claims and that if the Applicants dispute the validity or 
quantum of any Claim or Product Liability Claim, they shall instruct the Monitor to send a single Notice of Objection to the 
Claimant. Paragraph 12 of the Claims Resolution Order states that the Applicants, with the assistance of the Monitor, may 
"dispute the validity and/or quantum or in whole on in pa rt  of a Claims or a Product Liability Claim as set out in a Proof of 
Claim." The Notices of Objection filed with the court  do, in my view, make reference to ce rtain Product Liability Claims 
against Third Parties and, in some cases, in detail. More importantly, the Notices of Objection clearly state that the 
Applicants, with the assistance of the Monitor, have reviewed the Proof of Claim and have valued the amount claimed at zero 
dollars for voting purposes and zero dollars for dist ribution purposes. I fail to understand how anyone could read the Notices 
of Objection as not applying to Product Liability Claims against Third Pa rties as set out in the Proof of Claim. The Objecting 
Claimants must have read the Notices of Objection that way initially as their Dispute Notices all appear to refer to all claims 
contained in their Proofs of Claim. Accordingly, I find no basis on which to conclude that the Product Liability Claims 
against the Third Pa rties are deemed to have been accepted. 

14 	The Objecting Claimants seek, in the alte rnative, an order that the Monitor provide further and better Notices of 
Objection with respect to the claims against the Third Pa rties so that the Objecting Claimants may know the case they have to 
meet and may respond appropriately. I have some difficulty with this position. In the context of the Claims Resolution 
Process, I view the Objecting Claimants as analogous to plaintiffs and it is the Applicants who need to know the case they 
have to meet. The Proofs of Claim set out in detail the nature of the claims of the Objecting Claimants against the Applicants 
and Third Parties and, to the extent that the Notices of Objection do not fully set out in detail the basis of the objection with 
respect to each particular claim, it appears to me that this is a procedural matter, which should be dealt with by the Claims 
Officer and then, if the Objecting Claimants remain dissatisfied, be appealed to this cou rt. Section 25 of the Claims 
Resolution Order provides: 

This Court  Orders that, subject to paragraph 29 hereof, the Claims Officer shall determine the manner, if any, in which 
evidence may be brought before him by the pa rties, as well as any other procedural or evidentiary matters that may a rise 
in respect of the hearing of a Disputed Claim, including, without limitation, the production of documentation by any of 
the parties involved in the hearing of a Disputed Claim. 

15 	In fact, with respect to the medical causation issue which is the first issue to be determined by the Claims Officer, the 
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Claims Officer has already held a scheduling hearing and has directed that by no later than August 16, 2006, all pa rties will 
file and serve all expe rts reports and will-say statements for all non-expe rt  witnesses as well as comprehensive memoranda of 
fact of law in respect of the medical causation issues. To the extent that the Objecting Claimants appear to have some 
concerns as to natural justice, due process and fairness, in spite of the earlier decision of Judge Rakoff with respect to the 
Claims Resolution Order and the consequent amendments made to such Order, in my view, any such concerns are adequately 
addressed by the rulings made by the Claims Officer with respect to the hearing of the medical causation issue. I would 
expect that the Claims Officer would make similar rulings with respect to the other issues to be determined by him. 

16 In addition, as I understand it, all three actions commenced by the Objecting Claimants in the United States were ready 
for trial at the time that the CCAA proceedings commenced and I would have thought, as a result, that the Objecting 
Claimants are well aware of the defences being raised by the Applicants and the Third Pa rties to their claims and as to the 
positions they are taking with respect to all of the claims. 

17 Accordingly, it appears to me to be premature and unproductive to order further and better Notices of Objection at this 
time. 

18 	The motion seeking an order requiring the Monitor and the Applicants to provide an  Investigator selected by the 
Objecting Claimants relates to tr ansactions referred to by the Monitor in preparing its Sixth Repo rt  which dealt with certain 
transactions entered into by the Applicants with related pa rties prior to the institution of these CCAA proceedings. The 
Objecting Creditors also seek to have the Investigator provided with copies of, or access to, all documents relev ant to an  
investigation of the impugned transactions as the Investigator may request. It appears from the evidence before this cou rt  that 
the Applicants prepared for the Monitor a two-volume repo rt  (the "Corporate Transactions Report") setting out in extensive 
detail the negotiation, documentation and implementation of the impugned transactions. Subsequently by order of this cou rt  
dated February 6, 2006, the Monitor was directed to review the Corporate Tr ansactions Report and prepare its own report  to 
provide sufficient information to allow creditors to make an informed decision on any plan advanced by the Applicants. This 
review was incorporated in the Monitor's Sixth Repo rt  filed with this cou rt and the U.S. court  on March 31, 2006. In 
preparing its Sixth Repo rt, the Monitor had the full cooperation of, and full access to the documents of, the Iovate Companies 
and Mr. Gardiner, the principal of the Iovate Companies. No stakeholder has made any formal allegation that the review 
conducted by the Monitor was flawed or incomplete in any way. The Monitor has also, pursuant to further requests, provided 
documentation and additional information to stakeholders on several occasions, subject in ce rtain instances to the execution 
of confidentiality agreements particularly with respect to commercially sensitive information of the Applicants and the Iovate 
Companies which are Third Parties in this proceeding. There is no evidence before this cou rt  that the Monitor has, at any 
time, refused to provide information or to provide access to documents other than in response to a further request from the 
Objecting Claimants made shortly before the return date of these motions, which request is still under consideration by the 
Monitor. The Sixth Repo rt  is, in the opinion of the Respondents, including the Committee, a comprehensive, thorough, 
detailed and impartial report  on the impugned transactions and I fail to see any utility in appointing another person to 
duplicate the work of the Monitor in reviewing the impugned transactions where there has been no allegation of any 
deficiency, incompleteness or error in the Sixth Repo rt  of the Monitor. 

19 	I also fail to see how a further repo rt  of an Investigator duplicating the Monitor's work would be of any assistance to 
the Objecting Claimants in making a decision as to whether to suppo rt  any Plan that may be presented to this cou rt. The 
alternative to acceptance of a Plan  is, of course, the bankruptcy of the Applicants and I would have thought that, equipped 
with the Corporate Transactions Report and the Sixth Report  of the Monitor, the Objecting Claimants would have more than 
enough information to consider whether they wish to attempt to defeat any Pl an and take their chances on the availability of 
relief in bankruptcy. 
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20 	In any event, it is my understanding that, at the request of the Committee, any oppression claims or claims as to 
reviewable transactions have been excluded from the Claims Resolution Process. 

21 	The final relief sought in the motions before this cou rt  is for an Order providing for joint hearings before this cou rt  and 
the U.S. court  and the establishment of a cross-border protocol in this proceeding to determine the application of Canadian 
and U.S. law or evidentiary rulings in respect of the determination of the liability of Third Pa rties. During the currency of the 
hearing of these motions, I believe it was conceded by the Objecting Claimants that the question of the applicability of U.S. 
law or evidentiary rulings would be addressed by the Claims Officer. The Objecting Claimants did not, on the hearing of 
these motions, press the need for the establishment of a protocol at this time. An informal protocol has been established with 
the consent of all parties whereby Justice Farley and Judge Rakoff have communicated with each other with respect to all 
aspects of this proceeding and I intend to follow the same practice. Any party may, of course, at any time bring a motion 
before this court  and the U.S. court  for an order for a joint hearing on any matter to be considered by both cou rts. 

22 The motions are dismissed. Any party wishing to make submissions as to the costs of this proceeding may do so by 
brief written submissions to me prior to October 31, 2006. 

Motions dismissed. 
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Craig J. Hill, Sam P. Rappos for Monitors (ABCP Appeals) 

Jeffrey C. Carhart, Joseph Marin for Ad Hoc Committee, Pricewaterhouse Coopers Inc., in its capacity as Financial 
Advisor 

Mario J. Forte for Caisse de Dépôt et Placement du Québec 

John B. Laskin for National Bank Financial Inc., National Bank of C anada 

Thomas McRae, Arthur O. Jacques for Ad Hoc Retail Creditors Committee (Brian Hunter, et al) 

Howard Shapray, Q.C., Stephen Fitterman for Ivanhoe Mines Ltd. 

Kevin P. McElcheran, Heather L. Meredith for Canadian Banks, BMO, CIBC RBC, Bank of Nova Scotia, T.D. Bank 

Jeffrey S. Leon for CIBC Mellon Trust Company, Computershare Trust Company of Canada, BNY Trust Company of 
Canada, as Indenture Trustees 
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Usman Sheikh for Coventree Capital Inc. 

Allan Sternberg, Sam R. Sasso for Brookfield Asset Management and Partners Ltd., Hy Bloom Inc., Cardacian 
Mortgage Services Inc. 

Neil C. Saxe for Dominion Bond Rating Service 

James A. Woods, Sebastien Richemont, Marie-Anne Paquette for Air Transat A.T. Inc., Transat Tours Canada Inc., 
Jean Coutu Group (PJC) Inc., Aéroports de Montréal, Aéroports de Montréal Capital Inc., Pomerleau Ontario Inc., 
Pomerleau Inc., Labopharm Inc., Agence Métropolitaine de Transport  (AMT), Giro Inc., Vêtements de sports RGR 
Inc., 131519 Canada Inc., Tecsys Inc., New Gold Inc., Jazz Air LP 

Scott  A. Turner for Webtech Wireless Inc., Wynn Capital Corporation Inc., West Energy Ltd., Sabre Energy Ltd., 
Petrolifera Petroleum Ltd., Vaquero Resources Ltd., and Standard Energy Ltd. 

R. Graham Phoen ix  for Metcalfe & M ansfield Alternative Investments II Corp., Metcalfe & Mansfield Alte rnative 
Investments III Corp., Metcalfe & Mansfield Alte rnative Investments V Corp., Metcalfe & Mansfield Alte rnative 
Investments XI Corp., Metcalfe & Mansfield Alternative Investments XII Corp., Quanto Financial Corporation and 
Metcalfe & Mansfield Capital Corp. 

Subject: Insolvency; Civil Practice and Procedure 

Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Arrangements — Approval by 
court  — Miscellaneous issues 

Releases — Parties were fmancial institutions, dealers and noteholders in market for Asset Backed Commercial Paper 
("ABCP") — Canadian ABCP market experienced liquidity crisis — Pl an  of Compromise and Arrangement ("Plan") 
was put forward under Companies' Creditors Arrangement Act ("CCAA") — Plan included releases for claims against 
banks and dealers in negligence, misrepresentation and fraud, with "carve out" allowing fraudulent misrepresentations 
claims — Noteholders voted in favour of Plan — Minority noteholders ("opponents") opposed Plan based on releases 
— Applicants' application for approval of Plan was granted — Opponents brought application for leave to appeal and 
appeal from that decision — Application granted; appeal dismissed — CCAA permits inclusion of third party releases 
in plan of compromise or arrangement to be sanctioned by cou rt  where those releases were reasonably connected to 
proposed restructuring — It is implicit in language of CCAA that cou rt  has authority to sanction plans incorporating 
third-party releases that are reasonably related to proposed restructuring — CCAA is supporting framework for res-
olution of corporate insolvencies in public interest — Parties are entitled to put anything in Plan that could lawfully be 
incorporated into any contract — Plan of compromise or arrangement may propose that creditors agree to compromise 
claims against debtor and to release third parties, just as any debtor and creditor might agree to such terms in contract 
between them — Once statutory mechanism regarding voter approval and cou rt  sanctioning has been complied with, 
plan becomes binding on all creditors. 
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Bankruptcy and insolvency --- Practice and procedure in cou rts - Appeals - To Cou rt  of Appeal - Availability - 
Miscellaneous cases 

Leave to appeal - Pa rties were financial institutions, dealers and noteholders in market for Asset Backed Commercial 
Paper ("ABCP") - Canadian ABCP market experienced liquidity crisis - Plan of Compromise and Arrangement 
("Plan") was put forward under Companies' Creditors Arrangement Act ("CCAA") - Plan included releases for 
claims against banks and dealers in negligence, misrepresentation and fraud, with "carve out" allowing fraudulent 
misrepresentations claims - Noteholders voted in favour of Plan - Minority noteholders ("opponents") opposed 
Plan based on releases - Applicants' application for approval of Plan was granted - Opponents brought application 
for leave to appeal and appeal from that decision - Application granted; appeal dismissed - Criteria for granting 
leave to appeal in CCAA proceedings was met - Proposed appeal raised issues of considerable impo rtance to re-
structuring proceedings under CCAA Canada-wide - These were serious and arguable grounds of appeal and appeal 
would not unduly delay progress of proceedings. 

Cases considered by R.A. Blair J.A.: 

Air Canada, Re (2004), 2004 CarswellOnt 1842, 2 C.B.R. (5th) 4 (Ont. S.C.J. [Commercial List]) - referred to 

Anvil Range Mining Corp., Re (1998), 1998 CarswellOnt 5319, 7 C.B.R. (4th) 51 (Ont. Gen. Div. [Commercial 
List]) - referred to 

Bell Express Vu Ltd. Partnership v. Rex (2002), 212 D.L.R. (4th) 1, 287 N.R. 248, [2002] 5 W.W.R. 1, 166 
B.C.A.C. 1, 271 W.A.C. 1, 18 C.P.R. (4th) 289, 100 B.C.L.R. (3d) 1, 2002 SCC 42, 2002 CarswellBC 851, 2002 
CarswellBC 852, 93 C.R.R. (2d) 189, [2002] 2 S.C.R. 559 (S.C.C.) - considered 

Canadian Airlines Corp., Re (2000), [2000] 10 W.W.R. 269, 20 C.B.R. (4th) 1, 84 Alta. L.R. (3d) 9, 9 B.L.R. (3d) 
41, 2000 CarswellAlta 662, 2000 ABQB 442, 265 A.R. 201 (Alta. Q.B.) - considered 

Canadian Airlines Corp., Re (2000), 2000 CarswellAlta 919, [2000] 10 W.W.R. 314, 20 C.B.R. (4th) 46, 84 Alta. 
L.R. (3d) 52, 9 B.L.R. (3d) 86, 2000 ABCA 238, 266 A.R. 131, 228 W.A.C. 131 (Alta. C.A. [In Chambers]) -
referred to 

Canadian Airlines Corp., Re (2001), 2001 CarswellAlta 888, 2001 CarswellAlta 889, 275 N.R. 386 (note), 293 
A.R. 351 (note), 257 W.A.C. 351 (note) (S.C.C.) - referred to 

Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 1998 CarswellOnt 3346, 5 
C.B.R. (4th) 299, 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List]) - referred to 

Cineplex Odeon Corp., Re (2001), 2001 CarswellOnt 1258, 24 C.B.R. (4th) 201 (Ont. C.A.) - followed 

Country Style Food Services Inc., Re (2002), 158 O.A.C. 30, 2002 CarswellOnt 1038 (Ont. C.A. [In Chambers]) 
- followed 
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Dylex Ltd, Re (1995), 31 C.B.R. (3d) 106, 1995 CarswellOnt 54 (Ont. Gen. Div. [Commercial List]) - con-
sidered 

Employers' Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd (1976), 1976 CarswellQue 32, [1978] 1 
S.C.R. 230, 26 C.B.R. (N.S.) 84, 75 D.L.R. (3d) 63, (sub nom. Employers' Liability Assurance Corp. v. Ideal 
Petroleum (1969) Ltd) 14 N.R. 503, 1976 CarswellQue 25 (S.C.C.) - referred to 

Fotinis Restaurant Corp. v. White Spot Ltd. (1998), 1998 CarswellBC 543, 38 B.L.R. (2d) 251 (B.C. S.C. [In 
Chambers]) - referred to 

Guardian Assurance Co., Re (1917), [1917] 1 Ch. 431 (Eng. C.A.) - referred to 

Hongkong Bank of Canada v. Chef Ready Foods Ltd (1990), 51 B.C.L.R. (2d) 84, 1990 CarswellBC 394, 4 
C.B.R. (3d) 311, (sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991] 2 W.W.R. 136 (B.C. 
C.A.) - considered 

Muscletech Research & Development Inc., Re (2006), 25 C.B.R. (5th) 231, 2006 CarswellOnt 6230 (Ont. S.C.J.) 
- considered 

NBD Bank, Canada v. Dofasco Inc. (1999), 1999 CarswellOnt 4077, 1 B.L.R. (3d) 1, 181 D.L.R. (4th) 37, 46 
O.R. (3d) 514, 47 C.C.L.T. (2d) 213, 127 O.A.C. 338, 15 C.B.R. (4th) 67 (Ont. C.A.) - distinguished 

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1990 CarswellOnt 139, 1 C.B.R. (3d) 101, (sub nom. 
Elan Corp. v. Comiskey) 1 O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) - 
considered 

Olympia & York Developments Ltd v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1, (sub nom. Olympia & York 
Developments Ltd, Re) 12 O.R. (3d) 500, 1993 CarswellOnt 182 (Ont. Gen. Div.) - referred to 

Pacific Coastal Airlines Ltd v. Air Canada (2001), 2001 BCSC 1721, 2001 CarswellBC 2943, 19 B.L.R. (3d) 286 
(B.C. S.C.) - distinguished 

Quebec (Attorney General) v. Bélanger (Trustee of) (1928), 1928 CarswellNat 47, [1928] A.C. 187, [1928] 1 
W.W.R. 534, [1928] 1 D.L.R. 945, (sub nom. Quebec (Attorney General) v. Larue) 8 C.B.R. 579 (Canada P.C.) 
- referred to 

Ravelston Corp., Re (2007), 2007 CarswellOnt 2114, 2007 ONCA 268, 31 C.B.R. (5th) 233 (Ont. C.A. [In 
Chambers]) - referred to 

Reference re Companies' Creditors Arrangement Act (Canada) (1934), [1934] 4 D.L.R. 75, 1934 CarswellNat 1, 
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16 C.B.R. 1, [1934] S.C.R. 659 (S.C.C.) - considered 

Reference re Refund of Dues Paid under s.47 (f) of Timber Regulations in the Western Provinces (1933), [1934] 1 
D.L.R. 43, 1933 CarswellNat 47, [1933] S.C.R. 616 (S.C.C.) - referred to 

Reference re Refund of Dues Paid under s.47 (fi of Timber Regulations in the Western Provinces (1935), [1935] 1 
W.W.R. 607, [1935] 2 D.L.R. 1, 1935 CarswellNat 2, [1935] A.C. 184 (Canada P.C.) - considered 

Rizzo & Rizzo Shoes Ltd., Re (1998), 1998 CarswellOnt 1, 1998 CarswellOnt 2, 50 C.B.R. (3d) 163, [1998] 1 
S.C.R. 27, 33 C.C.E.L. (2d) 173, 154 D.L.R. (4th) 193, 36 O.R. (3d) 418 (headnote only), (sub nom. Rizzo & 

Rizzo Shoes Ltd. (Bankrupt), Re) 221 N.R. 241, (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 106 O.A.C. 1, 

(sub nom. Adrien v. Ontario Ministry of Labour) 98 C.L.L.C. 210-006 (S.C.C.) - considered 

Royal Penfield Inc., Re (2003), 44 C.B.R. (4th) 302, [2003] R.J.Q. 2157, 2003 CarswellQue 1711, [2003] 
G.S.T.C. 195 (Que. S.C.) - referred to 

Skydome Corp., Re (1998), 1998 CarswellOnt 5914, 16 C.B.R. (4th) 125 (Ont. Gen. Div. [Commercial List]) - 
referred to 

Society of Composers, Authors & Music Publishers of Canada v. Armitage (2000), 2000 CarswellOnt 4120, 20 
C.B.R. (4th) 160, 50 O.R. (3d) 688, 137 O.A.C. 74 (Ont. C.A.) - referred to 

Steinberg Inc. c. Michaud (1993), [1993] R.J.Q. 1684, 55 Q.A.C. 298, 1993 CarswellQue 229, 1993 CarswellQue 
2055, 42 C.B.R. (5th) 1 (Que. C.A.) - referred to 

Stelco Inc., Re (2005), 2005 CarswellOnt 6483, 15 C.B.R. (5th) 297 (Ont. S.C.J. [Commercial List]) - referred to 

Stelco Inc., Re (2005), 2005 CarswellOnt 6818, 204 O.A.C. 205, 78 O.R. (3d) 241, 261 D.L.R. (4th) 368, 11 
B.L.R. (4th) 185, 15 C.B.R. (5th) 307 (Ont. C.A.) - considered 

Stelco Inc., Re (2006), 210 O.A.C. 129, 2006 CarswellOnt 3050, 21 C.B.R. (5th) 157 (Ont. C.A.) - referred to 

T&N Ltd., Re (2006), [2007] Bus. L.R. 1411, [2007] 1 All E.R. 851, [2006] Lloyd's Rep. I.R. 817, [2007] 1 
B.C.L.C. 563, [2006] B.P.I.R. 1283 (Eng. Ch. Div.) - considered 

Statutes considered: 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B -3 

Generally - referred to 
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Business Corporations Act, R.S.O. 1990, c. B.16 

s. 182 — referred to 

Canada Business Corporations Act, R.S.C. 1985, c. C-44 

s. 192 — referred to 

Code civil du Québec, L.Q. 1991, c. 64 

en général — referred to 

Companies Act, 1985, c. 6 

s. 425 — referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally — referred to 

s. 4 — considered 

s. 5.1 [en. 1997, c. 12, s. 122] — considered 

s. 6 — considered 

Constitution Act, 1867, (U.K.), 30 & 31 Vict., c. 3, reprinted R.S.C. 1985, App. II, No. 5 

s. 91 ¶ 21— referred to 

s. 92 — referred to 

s. 92 ¶ 13 — referred to 

Words and phrases considered: 

arrangement 
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"Arrangement" is broader than "compromise" and would appear to include any scheme for reorganizing the affairs of 
the debtor. 

APPEAL by opponents of creditor-initiated plan from judgment reported at ATB Financial v. Metcalfe & Mansfield 

Alternative Investments II Corp. (2008), 2008 CarswellOnt 3523, 43 C.B.R. (5th) 269, 47 B.L.R. (4th) 74 (Ont. S.C.J. 
[Commercial List]), granting application for approval of plan. 

R.A. Blair J.A.: 

A. Introduction 

1 	In August 2007 a liquidity crisis suddenly threatened the Canadian market in Asset Backed Commercial Paper 
("ABCP"). The crisis was triggered by a loss of confidence amongst investors stemming from the news of widespread 
defaults on U.S. sub-prime mortgages. The loss of confidence placed the Canadian fmancial market at risk generally 
and was reflective of an economic volatility worldwide. 

2 	By agreement amongst the major Canadian pa rticipants, the $32 billion Canadian market in third-party ABCP 
was frozen on August 13, 2007 pending an attempt to resolve the crisis through a restructuring of that market. The 
Pan-Canadian Investors Committee, chaired by Purdy Crawford, C.C., Q.C., was formed and ultimately put forward 
the creditor-initiated Plan of Compromise and Arrangement that forms the subject-matter of these proceedings. The 
Plan was sanctioned by Colin L. Campbell J. on June 5, 2008. 

3 	Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal from that decision. 
They raise an important point regarding the permissible scope of a restructuring under the Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36 as amended ("CCAA"): can the cou rt  sanction a Plan that calls for creditors to 
provide releases to third pa rties who are themselves solvent and not creditors of the debtor company? They also argue 
that, if the answer to this question is yes, the application judge erred in holding that this Plan, with its particular re-
leases (which bar some claims even in fraud), was fair and reasonable and therefore in sanctioning it under the CCAA. 

Leave to Appeal 

4 	Because of the particular circumstances and urgency of these proceedings, the cou rt  agreed to collapse an oral 
hearing for leave to appeal with the hearing of the appeal itself. At the outset of argument we encouraged counsel to 
combine their submissions on both matters. 

5 	The proposed appeal raises issues of considerable impo rtance to restructuring proceedings under the CCAA 
Canada-wide. There are serious and arguable grounds of appeal and — given the expedited time-table — the appeal 
will not unduly delay the progress of the proceedings. I am satisfied that the criteria for granting leave to appeal in 
CCAA proceedings, set out in such cases as Cineplex Odeon Corp., Re (2001), 24 C.B.R. (4th) 201 (Ont. C.A.), and 
Country Style Food Services Inc., Re (2002), 158 O.A.C. 30 (Ont. C.A. [In Chambers]), are met. I would grant leave to 
appeal. 
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Appeal 

6 	For the reasons that follow, however, I would dismiss the appeal. 

B. Facts 

The Parties 

7 	The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on the basis that it 
requires them to grant releases to third party financial institutions against whom they say they have claims for relief 
arising out of their purchase of ABCP Notes. Amongst them are an airline, a tour operator, a mining company, a 
wireless provider, a pharmaceuticals retailer, and several holding companies and energy companies. 

8 	Each of the appellants has large sums invested in ABCP — in some cases, hundreds of millions of dollars. 
Nonetheless, the collective holdings of the appellants — slightly over $1 billion — represent only a small fraction of 
the more than $32 billion of ABCP involved in the restructuring. 

9 	The lead respondent is the Pan-Canadian Investors Committee which was responsible for the creation and 
negotiation of the Plan on behalf of the creditors. Other respondents include various major inte rnational fmancial 
institutions, the five largest Canadian banks, several trust companies, and some smaller holders of ABCP product. 
They participated in the market in a number of different ways. 

The ABCP Market 

10 	Asset Backed Commercial Paper is a sophisticated and hitherto well-accepted fmancial instrument. It is pri- 
marily a form of short-term investment — usually 30 to 90 days — typically with a low interest yield only slightly 
better than that available through other short-term paper from a government or bank. It is said to be "asset backed" 
because the cash that is used to purchase an ABCP Note is converted into a portfolio of financial assets or other asset 
interests that in turn provide security for the repayment of the notes. 

11 	ABCP was often presented by those selling it as a safe investment, somewhat like a guaranteed investment 
certificate. 

12 	The Canadian market for ABCP is significant and administratively complex. As of August 2007, investors had 
placed over $116 billion in Canadian ABCP. Investors range from individual pensioners to large institutional bodies. 
On the selling and distribution end, numerous players are involved, including chartered banks, investment houses and 
other financial institutions. Some of these players participated in multiple ways. The Plan in this proceeding relates to 
approximately $32 billion of non-bank sponsored ABCP the restructuring of which is considered essential to the 
preservation of the Canadian ABCP market. 
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13 	As I understand it, prior to August 2007 when it was frozen, the ABCP market worked as follows. 

14 	Various corporations (the "Sponsors") would arr ange for entities they control ("Conduits") to make ABCP 
Notes available to be sold to investors through "Dealers" (banks and other investment dealers). Typically, ABCP was 
issued by series and sometimes by classes within a series. 

15 	The cash from the purchase of the ABCP Notes was used to purchase assets which were held by trustees of the 
Conduits ("Issuer Trustees") and which stood as security for repayment of the notes. Financial institutions that sold or 
provided the Conduits with the assets that secured the ABCP are known as "Asset Providers". To help ensure that 
investors would be able to redeem their notes, "Liquidity Providers" agreed to provide funds that could be drawn upon 
to meet the demands of maturing ABCP Notes in ce rtain circumstances. Most Asset Providers were also Liquidity 
Providers. Many of these banks and fmancial institutions were also holders of ABCP Notes ("Noteholders"). The 
Asset and Liquidity Providers held first charges on the assets. 

16 	When the market was working well, cash from the purchase of new ABCP Notes was also used to pay off 
maturing ABCP Notes; alternatively, Noteholders simply rolled their maturing notes over into new ones. As I will 
explain, however, there was a potential underlying predicament with this scheme. 

The Liquidity Crisis 

17 	The types of assets and asset interests acquired to "back" the ABCP Notes are varied and complex. They were 
generally long-term assets such as residential mortgages, credit card receivables, auto loans, cash collateralized debt 
obligations and derivative investments such as credit default swaps. Their particular characteristics do not matter for 
the purpose of this appeal, but they shared a common feature that proved to be the Achilles heel of the ABCP market: 
because of their long-term nature there was an inherent timing mismatch between the cash they generated and the cash 
needed to repay maturing ABCP Notes. 

18 	When uncertainty began to spread through the ABCP marketplace in the summer of 2007, investors stopped 
buying the ABCP product and existing Noteholders ceased to roll over their maturing notes. There was no cash to 
redeem those notes. Although calls were made on the Liquidity Providers for payment, most of the Liquidity Providers 
declined to fund the redemption of the notes, arguing that the conditions for liquidity funding had not been met in the 
circumstances. Hence the "liquidity crisis" in the ABCP market. 

19 	The crisis was fuelled largely by a lack of transparency in the ABCP scheme. Investors could not tell what 
assets were backing their notes — partly because the ABCP Notes were often sold before or at the same time as the 
assets backing them were acquired; partly because of the sheer complexity of ce rtain of the underlying assets; and 
partly because of asse rtions of confidentiality by those involved with the assets. As fears arising from the spreading 
U.S. sub-prime mortgage crisis mushroomed, investors became increasingly concerned that their ABCP Notes may be 
supported by those crumbling assets. For the reasons outlined above, however, they were unable to redeem their 
maturing ABCP Notes. 

The Montreal Protocol 
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20 	The liquidity crisis could have triggered a wholesale liquidation of the assets, at depressed prices. But it did 
not. During the week of August 13, 2007, the ABCP market in Canada froze — the result of a standstill arrangement 
orchestrated on the heels of the crisis by numerous market pa rticipants, including Asset Providers, Liquidity Provid-
ers, Noteholders and other financial industry representatives. Under the standstill agreement— known as the Montréal 
Protocol — the pa rties committed to restructuring the ABCP market with a view, as much as possible, to preserving 
the value of the assets and of the notes. 

21 	The work of implementing the restructuring fell to the Pan-Canadian Investors Committee, an applicant in the 
proceeding and respondent in the appeal. The Committee is composed of 17 fmancial and investment institutions, 
including chartered banks, credit unions, a pension board, a Crown corporation, and a university board of governors. 
All 17 members are themselves Noteholders; three of them also participated in the ABCP market in other capacities as 
well. Between them, they hold about two thirds of the $32 billion of ABCP sought to be restructured in these pro-
ceedings. 

22 	Mr. Crawford was named the Committee's chair. He thus had a unique vantage point on the work of the 
Committee and the restructuring process as a whole. His lengthy affidavit strongly informed the application judge's 
understanding of the factual context, and our own. He was not cross-examined and his evidence is unchallenged. 

23 	Beginning in September 2007, the Committee worked to craft a plan that would preserve the value of the notes 
and assets, satisfy the various stakeholders to the extent possible, and restore confidence in an impo rtant segment of 
the Canadian financial marketplace. In March 2008, it and the other applicants sought CCAA protection for the ABCP 
debtors and the approval of a Plan that had been pre-negotiated with some, but not all, of those affected by the mis-
fortunes in the Canadian ABCP market. 

The Plan 

a) Plan Overview 

24 	Although the ABCP market involves many different players and kinds of assets, each with their own chal- 
lenges, the committee opted for a single plan. In Mr. Crawford's words, "all of the ABCP suffers from common 
problems that are best addressed by a common solution." The Plan the Committee developed is highly complex and 
involves many parties. In its essence, the Plan would convert the Noteholders' paper — which has been frozen and 
therefore effectively worthless for many months — into new, long-term notes that would trade freely, but with a 
discounted face value. The hope is that a strong secondary market for the notes will emerge in the long run. 

25 	The Plan aims to improve transparency by providing investors with detailed information about the assets 
supporting their ABCP Notes. It also addresses the timing mismatch between the notes and the assets by adjusting the 
maturity provisions and interest rates on the new notes. Further, the Plan adjusts some of the underlying credit default 
swap contracts by increasing the thresholds for default triggering events; in this way, the likelihood of a forced liq-
uidation flowing from the credit default swap holder's prior security is reduced and, in turn, the risk for ABCP in-
vestors is decreased. 
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26 	Under the Plan, the vast majority of the assets underlying ABCP would be pooled into two master asset ve- 
hicles (MAV1 and MAV2). The pooling is designed to increase the collateral available and thus make the notes more 
secure. 

27 	The Plan does not apply to investors holding less than $1 million of notes. However, ce rtain Dealers have 
agreed to buy the ABCP of those of their customers holding less than the $1-million threshold, and to extend financial 
assistance to these customers. Principal among these Dealers are National Bank and Canaccord, two of the respondent 
financial institutions the appellants most object to releasing. The application judge found that these developments 
appeared to be designed to secure votes in favour of the Plan by various Noteholders, and were apparently successful 
in doing so. If the Plan is approved, they also provide considerable relief to the many small investors who find 
themselves unwittingly caught in the ABDP collapse. 

b) The Releases 

28 	This appeal focuses on one specific aspect of the Plan: the comprehensive series of releases of third pa rties 
provided for in Article 10. 

29 	The Plan calls for the release of Canadian banks, Dealers, Noteholders, Asset Providers, Issuer Trustees, 
Liquidity Providers, and other market pa rticipants — in Mr. Crawford's words, "virtually all pa rticipants in the Ca-
nadian ABCP market" — from any liability associated with ABCP, with the exception of ce rtain narrow claims re-

lating to fraud. For instance, under the Plan as approved, creditors will have to give up their claims against the Dealers 
who sold them their ABCP Notes, including challenges to the way the Dealers characterized the ABCP and provided 
(or did not provide) information about the ABCP. The claims against the proposed defendants are mainly in to rt : 
negligence, misrepresentation, negligent misrepresentation, failure to act prudently as a dealer/advisor, acting in 
conflict of interest, and in a few cases fraud or potential fraud. There are also allegations of breach of fiduciary duty 
and claims for other equitable relief 

30 	The application judge found that, in general, the claims for damages include the face value of the Notes, plus 
interest and additional penalties and damages. 

31 	The releases, in effect, are pa rt  of a quid pro quo. Generally speaking, they are designed to compensate various 
participants in the market for the contributions they would make to the restructuring. Those contributions under the 
Plan include the requirements that: 

a) Asset Providers assume an increased risk in their credit default swap contracts, disclose ce rtain proprietary 
information in relation to the assets, and provide below-cost financing for margin funding facilities that are 
designed to make the notes more secure; 

b) Sponsors — who in addition have cooperated with the Investors' Committee throughout the process, in-
cluding by sharing ce rtain proprietary information — give up their existing contracts; 
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c) The Canadian banks provide below-cost fmancing for the margin funding facility and, 

d) Other parties make other contributions under the Plan. 

32 	According to Mr. Crawford's affidavit, the releases are pa rt  of the Plan "because ce rtain key participants, 
whose participation is vital to the restructuring, have made comprehensive releases a condition for their pa rticipation." 

The CCAA Proceedings to Date 

33 	On March 17, 2008 the applicants sought and obtained an Initial Order under the CCAA staying any pro- 
ceedings relating to the ABCP crisis and providing for a meeting of the Noteholders to vote on the proposed Plan. The 
meeting was held on April 25`". The vote was overwhelmingly in suppo rt  of the Plan — 96% of the Noteholders voted 
in favour. At the instance of ce rtain Noteholders, and as requested by the application judge (who has supervised the 
proceedings from the outset), the Monitor broke down the voting results according to those Noteholders who had 
worked on or with the Investors' Committee to develop the Plan and those Noteholders who had not. Re-calculated on 
this basis the results remained firmly in favour of the proposed Plan — 99% of those connected with the development 
of the Plan voted positively, as did 80% of those Noteholders who had not been involved in its formulation. 

34 	The vote thus provided the Plan with the "double majority" approval — a majority of creditors representing 
two-thirds in value of the claims — required under s. 6 of the CCAA. 

35 	Following the successful vote, the applicants sought cou rt  approval of the Plan under s. 6. Hearings were held 
on May 12 and 13. On  May 16, the application judge issued a brief endorsement in which he concluded that he did not 
have sufficient facts to decide whether all the releases proposed in the Plan were authorized by the CCAA. While the 
application judge was prepared to approve the releases of negligence claims, he was not prepared at that point to 
sanction the release of fraud claims. Noting the urgency of the situation and the serious consequences that would result 
from the Plan's failure, the application judge nevertheless directed the pa rties back to the bargaining table to try to 
work out a claims process for addressing legitimate claims of fraud. 

36 	The result of this renegotiation was a "fraud carve-out" — an amendment to the Plan excluding ce rtain fraud 
claims from the Plan's releases. The carve-out did not encompass all possible claims of fraud, however. It was limited 
in three key respects. First, it applied only to claims against ABCP Dealers. Secondly, it applied only to cases in-
volving an express fraudulent misrepresentation made with the intention to induce purchase and in circumstances 
where the person making the representation knew it to be false. Thirdly, the carve-out limited available damages to the 
value of the notes, minus any funds distributed as pa rt  of the Plan. The appellants argue vigorously that such a limited 
release respecting fraud claims is unacceptable and should not have been sanctioned by the application judge. 

37 	A second sanction hearing — this time involving the amended Plan (with the fraud carve-out) — was held on 
June 3, 2008. Two days later, Campbell J. released his reasons for decision, approving and sanctioning the Plan on the 
basis both that he had jurisdiction to sanction a Plan calling for third-party releases and that the Plan including the 
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third-party releases in question here was fair and reasonable. 

38 	The appellants attack both of these determinations. 

C. Law and Analysis 

39 	There are two principal questions for determination on this appeal: 

1) As a matter of law, may a CCAA plan contain a release of claims against anyone other than the debtor 
company or its directors? 

2) If the answer to that question is yes, did the application judge err in the exercise of his discretion to sanc-
tion the Plan as fair and reasonable given the nature of the releases called for under it? 

(1) Legal Authority for the Releases 

40 	The standard of review on this first issue — whether, as a matter of law, a CCAA plan may contain third-party 
releases — is correctness. 

41 	The appellants submit that a court  has no jurisdiction or legal authority under the CCAA to sanction a plan that 
imposes an obligation on creditors to give releases to third pa rties other than the directors of the debtor compa- 
ny.[FN1] The requirement that objecting creditors release claims against third pa rties is illegal, they contend, because: 

a) on a proper interpretation, the CCAA does not permit such releases; 

b) the court  is not entitled to "fill in the gaps" in the CCAA or rely upon its inherent jurisdiction to create such 
authority because to do so would be contrary to the principle that Parliament did not intend to interfere with 
private property rights or rights of action in the absence of clear statutory language to that effect; 

c) the releases constitute an unconstitutional confiscation of private property that is within the exclusive 
domain of the provinces under s. 92 of the Constitution Act, 1867; 

d) the releases are invalid under Quebec rules of public order; and because 

e) the prevailing jurisprudence suppo rts these conclusions. 

42 	I would not give effect to any of these submissions. 

Interpretation, "Gap Filling" and Inherent Jurisdiction 
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43 	On a proper interpretation, in my view, the CCAA permits the inclusion of third party releases in a plan of 

compromise or arrangement to be sanctioned by the cou rt  where those releases are reasonably connected to the pro-

posed restructuring. I am led to this conclusion by a combination of (a) the open-ended, flexible character of the 

CCAA itself, (b) the broad nature of the term "compromise or arrangement" as used in the Act, and (c) the express 

statutory effect of the "double-majority" vote and cou rt  sanction which render the plan binding on all creditors, in-

cluding those unwilling to accept ce rtain portions of it. The first of these signals a flexible approach to the application 
of the Act in new and evolving situations, an active judicial role in its application and interpretation, and a liberal 

approach to that interpretation. The second provides the entrée to negotiations between the pa rties affected in the 

restructuring and furnishes them with the ability to apply the broad scope of their ingenuity in fashioning the proposal. 
The latter afford necessary protection to unwilling creditors who may be deprived of ce rtain of their civil and property 

rights as a result of the process. 

44 	The CCAA is skeletal in nature. It does not contain a comprehensive code that lays out all that is permitted or 
barred. Judges must therefore play a role in fleshing out the details of the statutory scheme. The scope of the Act and 

the powers of the court  under it are not limitless. It is beyond controversy, however, that the CCAA is remedial leg-
islation to be liberally construed in accordance with the modern purposive approach to statutory interpretation. It is 
designed to be a flexible instrument and it is that very flexibility which gives the Act its efficacy: Canadian Red Cross 

Society /Société Canadienne de la Croix -Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]). 

As Farley J. noted in Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List]), at 111, "[t]he 

history of CCAA law has been an evolution of judicial interpretation." 

45 	Much has been said, however, about the "evolution of judicial interpretation" and there is some controversy 
over both the source and scope of that authority. Is the source of the court's authority statutory, discerned solely 
through application of the principles of statutory interpretation, for example? Or does it rest in the court's ability to "fill 

in the gaps" in legislation? Or in the court's inherent jurisdiction? 

46 	These issues have recently been canvassed by the Honourable Georgina R. Jackson and Dr. Janis Sarra in their 
publication "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation, Discre-
tionary Power and Inherent Jurisdiction in Insolvency Matters,"[FN2] and there was considerable argument on these 
issues before the application judge and before us. While I generally agree with the authors' suggestion that the cou rts 

should adopt a hierarchical approach in their resort to these interpretive tools — statutory interpretation, gap-filling, 
discretion and inherent jurisdiction — it is not necessary in my view to go beyond the general principles of statutory 
interpretation to resolve the issues on this appeal. Because I am satisfied that it is implicit in the language of the CCAA 

itself that the court  has authority to sanction plans incorporating third-party releases that are reasonably related to the 

proposed restructuring, there is no "gap-filling" to be done and no need to fall back on inherent jurisdiction. In this 

respect, I take a somewhat different approach than the application judge did. 

47 	The Supreme Court  of Canada has affirmed generally — and in the insolvency context particularly — that 
remedial statutes are to be interpreted liberally and in accordance with Professor Driedger's modern principle of 
statutory interpretation. Driedger advocated that "the words of an Act are to be read in their entire context and in their 
grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of 

Parliament": Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27 (S.C.C.) at para. 21, quoting E.A. Driedger, Con- 
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struction of Statutes, 2nd ed. (Toronto: Butterworths, 1983); Bell Express Vu Ltd. Partnership v. Rex, [2002] 2 S.C.R. 

559 (S.C.C.) at para. 26. 

48 	More broadly, I believe that the proper approach to the judicial interpretation and application of statutes — 
particularly those like the CCAA that are skeletal in nature — is succinctly and accurately summarized by Jackson and 

Sarra in their recent a rticle, supra, at p. 56: 

The exercise of a statutory authority requires the statute to be construed. The plain meaning or textualist approach 

has given way to a search for the object and goals of the statute and the intentionalist approach. This la tter ap-
proach makes use of the purposive approach and the mischief rule, including its codification under interpretation 
statutes that every enactment is deemed remedial, and is to be given such fair, large and liberal construction and 
interpretation as  best ensures the attainment of its objects. This la tter approach advocates reading the statute as a 
whole and being mindful of Driedger's "one principle", that the words of the Act are to be read in their entire 
context, in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, 

and the intention of Parliament. It is impo rtant that courts first interpret the statute before them and exercise their 
authority pursuant to the statute, before reaching for other tools in the judicial toolbox. Statutory interpretation 
using the principles articulated above leaves room for gap-filling in the common law provinces and a considera-

tion of purpose in Québec as a manifestation of the judge's overall task of statutory interpretation. Finally, the 

jurisprudence in relation to statutory interpretation demonstrates the fluidity inherent in the judge's task in seeking 

the objects of the statute and the intention of the legislature. 

49 	I adopt these principles. 

50 	The remedial purpose of the CCAA — as its title affirms — is to facilitate compromises or arrangements 

between an insolvent debtor company and its creditors. In Hongkong Bank of Canada v. Chef Ready Foods Ltd. 
(1990), 4 C.B.R. (3d) 311 (B.C. C.A.) at 318, Gibbs J.A. summarized very concisely the purpose, object and scheme of 

the Act: 

Almost inevitably, liquidation destroyed the shareholders' investment, yielded little by way of recovery to the 
creditors, and exacerbated the social evil of devastating levels of unemployment. The government of the day 
sought, through the C.C.A.A., to create a regime whereby the principals of the company and the creditors could be 
brought together under the supervision of the cou rt  to attempt a reorganization or compromise or arrangement 

under which the company could continue in business. 

51 	The CCAA was enacted in 1933 and was necessary — as the then Secretary of State noted in introducing the 
Bill on First Reading — "because of the prevailing commercial and industrial depression" and the need to alleviate the 
effects of business bankruptcies in that context: see the statement of the Hon. C.H. Cahan, Secretary of State, House of 
Commons Debates (Hansard) (April 20, 1933) at 4091. One of the greatest effects of that Depression was what Gibbs 
J.A. described as "the social evil of devastating levels of unemployment". Since then, cou rts have recognized that the 

Act has a broader dimension than simply the direct relations between the debtor company and its creditors and that this 
broader public dimension must be weighed in the balance together with the interests of those most directly affected: 

see, for example, Nova Metal Products Inc. v. Comiskey (Trustee qfl (1990), 1 O.R. (3d) 289 (Ont. C.A.), per Doherty 
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J.A. in dissent; Skydome Corp., Re (1998), 16 C.B.R. (4th) 125 (Ont. Gen. Div. [Commercial List]); Anvil Range 

Mining Corp., Re (1998), 7 C.B.R. (4th) 51 (Ont. Gen. Div. [Commercial List]). 

52 	In this respect, I agree with the following statement of Doherty J.A. in Elan, supra, at pp. 306-307: 

... [T]he Act was designed to serve a "broad constituency of investors, creditors and employees".[FN3] Because 

of that "broad constituency" the cou rt  must, when considering applications brought under the Act, have regard 
not only to the individuals and organizations directly affected by the application, but also to the wider public 
interest. [Emphasis added.] 

Application of the Principles of Interpretation 

53 	An interpretation of the CCAA that recognizes its broader socio-economic purposes and objects is apt in this 
case. As the application judge pointed out, the restructuring underpins the financial viability of the Canadian ABCP 

market itself. 

54 	The appellants argue that the application judge erred in taking this approach and in treating the Plan and the 
proceedings as an attempt to restructure a fmancial market (the ABCP market) rather than simply the affairs between 
the debtor corporations who caused the ABCP Notes to be issued and their creditors. The Act is designed, they say, 
only to effect reorganizations between a corporate debtor and its creditors and not to attempt to restructure entire 

marketplaces. 

55 	This perspective is flawed in at least two respects, however, in my opinion. First, it reflects a view of the 
purpose and objects of the CCAA that is too narrow. Secondly, it overlooks the reality of the ABCP marketplace and 

the context of the restructuring in question here. It may be true that, in their capacity as ABCP Dealers, the releasee 

fmancial institutions are "third-parties" to the restructuring in the sense that they are not creditors of the debtor cor-

porations. However, in their capacities as Asset Providers and Liquidity Providers, they are not only creditors but they 

are prior secured creditors to the Noteholders. Furthermore — as the application judge found — in these la tter ca-

pacities they are making significant contributions to the restructuring by "foregoing immediate rights to assets and ... 
providing real and tangible input for the preservation and enhancement of the Notes" (para. 76). In this context, 
therefore, the application judge's remark at para. 50 that the restructuring "involves the commitment and pa rticipation 

of all parties" in the ABCP market makes sense, as do his earlier comments at paras. 48-49: 

Given the nature of the ABCP market and all of its pa rticipants, it is more appropriate to consider all Noteholders 
as claimants and the object of the Plan to restore liquidity to the assets being the Notes themselves. The restoration 

of the liquidity of the market necessitates the pa rticipation (including more tangible contribution by many) of all 

Noteholders. 

In these circumstances, it is unduly technical to class fy the Issuer Trustees as debtors and the claims of the 
Noteholders as between themselves and others as being those of third party creditors, although I recognize that 

the restructuring structure of the CCAA requires the corporations as the vehicles for restructuring. [Emphasis 

added.] 
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56 	The application judge did observe that "[t]he insolvency is of the ABCP market itself, the restructuring is that 
of the market for such paper ..." (para. 50). He did so, however, to point out the uniqueness of the Plan before him and 
its industry-wide significance and not to suggest that he need have no regard to the provisions of the CCAA permitting 
a restructuring as between debtor and creditors. His focus was on the effect of the restructuring, a perfectly permissible 
perspective, given the broad purpose and objects of the Act. This is apparent from his later references. For example, in 
balancing the arguments against approving releases that might include aspects of fraud, he responded that "what is at 
issue is a liquidity crisis that affects the ABCP market in Canada" (para. 125). In addition, in his reasoning on the 
fair-and-reasonable issue, he stated at para. 142: "Apart from the Plan itself, there is a need to restore confidence in the 
financial system in Canada and this Plan is a legitimate use of the CCAA to accomplish that goal." 

57 	I agree. I see no error on the pa rt  of the application judge in approaching the fairness assessment or the inter- 
pretation issue with these considerations in mind. They provide the context in which the purpose, objects and scheme 
of the CCAA are to be considered. 

The Statutory Wording 

58 	Keeping in mind the interpretive principles outlined above, I turn now to a consideration of the provisions of 
the CCAA. Where in the words of the statute is the cou rt  clothed with authority to approve a plan incorporating a 
requirement for third-party releases? As summarized earlier, the answer to that question, in my view, is to be found in: 

a) the skeletal nature of the CCAA; 

b) Parliament's reliance upon the broad notions of "compromise" and "arr angement" to establish the 
framework within which the parties may work to put forward a restructuring plan; and in 

c) the creation of the statutory mechanism binding all creditors in classes to the compromise or arrangement 
once it has surpassed the high "double majority" voting threshold and obtained cou rt  sanction as "fair and 
reasonable". 

Therein lies the expression of Parliament's intention to permit the pa rties to negotiate and vote on, and the cou rt  to 
sanction, third-party releases relating to a restructuring. 

59 	Sections 4 and 6 of the CCAA state: 

4. Where a compromise or an arrangement is proposed between a debtor company and its unsecured creditors or 
any class of them, the court  may, on the application in a summary way of the company, of any such creditor or of 
the trustee in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, if 
the court  so determines, of the shareholders of the company, to be summoned in such manner as the cou rt  directs. 

6. Where a majority in number representing two-thirds in value of the creditors, or class of creditors, as the case 
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may be, present and voting either in person or by proxy at the meeting or meetings thereof respectively held 
pursuant to sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as pro-
posed or as altered or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by 
the court, and if so sanctioned is binding 

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of 
creditors, whether secured or unsecured, as the case may be, and on the company; and 

(b) in the case of a company that has made an authorized assignment or against which a bankruptcy order has 
been made under the Bankruptcy and Insolvency Act or is in the course of being wound up under the Wind-

ing-up and Restructuring Act, on the trustee in bankruptcy or liquidator and contributories of the company. 

Compromise or Arrangement 

60 	While there may be little practical distinction between "compromise" and "arrangement" in many respects, the 
two are not necessarily the same. "Arrangement" is broader than "compromise" and would appear to include any 
scheme for reorganizing the affairs of the debtor: Houlden & Morawetz, Bankruptcy and Insolvency Law of Canada, 
loose-leaf, 3rd ed., vol. 4 (Toronto: Thomson Carswell) at 10A-12.2, N§10. It has been said to be "a very wide and 
indefmite [word]": Reference re Refund of Dues Paid under s.47 (fi of Timber Regulations in the Western Provinces, 
[1935] A.C. 184 (Canada P.C.) at 197, affirming S.C.C. [1933] S.C.R. 616 (S.C.C.). See also, Guardian Assurance 

Co., Re, [1917] 1 Ch. 431 (Eng. C.A.) at 448, 450; T&NLtd., Re (2006), [2007] 1 All E.R. 851 (Eng. Ch. Div.). 

61 	The CCAA is a sketch, an outline, a supporting framework for the resolution of corporate insolvencies in the 
public interest. Parliament wisely avoided attempting to anticipate the myriad of business deals that could evolve from 
the fertile and creative minds of negotiators restructuring their fmancial affairs. It left the shape and details of those 
deals to be worked out within the framework of the comprehensive and flexible concepts of a "compromise" and 
"arrangement." I see no reason why a release in favour of a third party, negotiated as pa rt  of a package between a 
debtor and creditor and reasonably relating to the proposed restructuring cannot fall within that framework. 

62 	A proposal under the Bankruptcy and Insolvency Act, R.S., 1985, c. B-3 (the "BIA") is a contract: Employers' 

Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd., [1978] 1 S.C.R. 230 (S.C.C.) at 239; Society of Composers, 
Authors & Music Publishers of Canada v. Armitage (2000), 50 O.R. (3d) 688 (Ont. C.A.) at para. 11. In my view, a 
compromise or arrangement under the CCAA is directly analogous to a proposal for these purposes, and therefore is to 
be treated as a contract between the debtor and its creditors. Consequently, pa rties are entitled to put anything into such 
a plan that could lawfully be incorporated into any contract. See Air Canada, Re (2004), 2 C.B.R. (5th) 4 (Ont. S.C.J. 
[Commercial List]) at para. 6; Olympia & York Developments Ltd v. Royal Trust Co. (1993), 12 O.R. (3d) 500 (Ont. 
Gen. Div.) at 518. 

63 	There is nothing to prevent a debtor and a creditor from including in a contract between them a term providing 
that the creditor release a third party. The term is binding as between the debtor and creditor. In the CCAA context, 
therefore, a plan of compromise or arr angement may propose that creditors agree to compromise claims against the 
debtor and to release third parties, just as any debtor and creditor might agree to such a term in a contract between 
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them. Once the statutory mechanism regarding voter approval and cou rt  sanctioning has been complied with, the plan 
— including the provision for releases — becomes binding on all creditors (including the dissenting minority). 

64 	T&N Ltd., Re, supra, is instructive in this regard. It is a rare example of a cou rt  focussing on and examining the 
meaning and breadth of the term "arrangement". T&N and its associated companies were engaged in the manufacture, 
distribution and sale of asbestos-containing products. They became the subject of many claims by former employees, 
who had been exposed to asbestos dust in the course of their employment, and their dependents. The T&N companies 
applied for protection under s. 425 of the U.K. Companies Act 1985, a provision virtually identical to the scheme of the 
CCAA — including the concepts of compromise or arrangement. [FN4] 

65 	T&N carried employers' liability insurance. However, the employers' liability insurers (the "EL insurers") 
denied coverage. This issue was litigated and ultimately resolved through the establishment of a multi-million pound 
fund against which the employees and their dependants (the "EL claimants") would assert their claims. In return, 
T&N's former employees and dependants (the "EL claimants") agreed to forego any further claims against the EL 
insurers. This settlement was incorporated into the plan of compromise and arrangement between the T&N companies 
and the EL claimants that was voted on and put forward for cou rt  sanction. 

66 	Certain creditors argued that the cou rt  could not sanction the plan because it did not constitute a "compromise 
or arrangement" between T&N and the EL claimants since it did not purport to affect rights as between them but only 
the EL claimants' rights against the EL insurers. The Cou rt  rejected this argument. Richards J. adopted previous ju-
risprudence — cited earlier in these reasons — to the effect that the word "arrangement" has a very broad meaning and 
that, while both a compromise and an arrangement involve some "give and take", an arrangement need not involve a 
compromise or be confined to a case of dispute or difficulty (paras. 46-51). He referred to what would be the equiv-
alent of a solvent arrangement under Canadian corporate legislation as  an example.[FN5] Finally, he pointed out that 
the compromised rights of the EL claimants against the EL insurers were not unconnected with the EL claimants' 
rights against the T&N companies; the scheme of arrangement involving the EL insurers was "an integral pa rt  of a 
single proposal affecting all the pa rties" (para. 52). He concluded his reasoning with these observations (para. 53): 

In my judgment it is not a necessary element of an arrangement for the purposes of s 425 of the 1985 Act that it 
should alter the rights existing between the company and the creditors or members with whom it is made. No 
doubt in most cases it will alter those rights. But, provided that the context and content of the scheme are such as 
properly to constitute an arrangement between the company and the members or creditors concerned, it will fall 
within s 425. It is ... neither necessary nor desirable to attempt a definition of arrangement. The legislature has not 
done so. To insist on an alteration of rights, or a termination of rights as in the case of schemes to effect takeovers 
or mergers, is to impose a restriction which is neither warranted by the statutory language nor justified by the 
courts' approach over many years to give the term its widest meaning. Nor is an arrangement necessarily outside 
the section, because its effect is to alter the rights of creditors against another party or because such alteration 
could be achieved by a scheme of arrangement with that party. [Emphasis added.] 

67 	I find Richard J.'s analysis helpful and persuasive. In effect, the claimants in T&N were being asked to release 
their claims against the EL insurers in exchange for a call on the fund. Here, the appellants are being required to 
release their claims against ce rtain financial third parties in exchange for what is anticipated to be an improved posi- 
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tion for all ABCP Noteholders, stemming from the contributions the financial third pa rties are making to the ABCP 
restructuring. The situations are quite comparable. 

The Binding Mechanism 

68 	Parliament's reliance on the expansive terms "compromise" or "arrangement" does not stand alone, however. 
Effective insolvency restructurings would not be possible without a statutory mechanism to bind an unwilling mi-
nority of creditors. Unanimity is frequently impossible in such situations. But the minority must be protected too. 
Parliament's solution to this quandary was to permit a wide range of proposals to be negotiated and put forward (the 
compromise or arrangement) and to bind all creditors by class to the terms of the plan, but to do so only where the 
proposal can gain the suppo rt  of the requisite "double majority" of votes[FN6] and obtain the sanction of the cou rt  on 
the basis that it is fair and reasonable. In this way, the scheme of the CCAA suppo rts the intention of Parliament to 
encourage a wide variety of solutions to corporate insolvencies without unjustifiably overriding the rights of dis-
senting creditors. 

The Required Nexus 

69 	In keeping with this scheme and purpose, I do not suggest that any and all releases between creditors of the 
debtor company seeking to restructure and third pa rties may be made the subject of a compromise or arrangement 
between the debtor and its creditors. Nor do I think the fact that the releases may be "necessary" in the sense that the 
third parties or the debtor may refuse to proceed without them, of itself, advances the argument in favour of fmding 
jurisdiction (although it may well be relevant in terms of the fairness and reasonableness analysis). 

70 	The release of the claim in question must be justified as pa rt  of the compromise or arrangement between the 
debtor and its creditors. In sho rt, there must be a reasonable connection between the third party claim being com-
promised in the plan and the restructuring achieved by the plan to warrant inclusion of the third party release in the 
plan. This nexus exists here, in my view. 

71 	In the course of his reasons, the application judge made the following fmdings, all of which are amply sup- 
ported on the record: 

a) The parties to be released are necessary and essential to the restructuring of the debtor; 

b) The claims to be released are rationally related to the purpose of the Plan and necessary for it; 

c) The Plan cannot succeed without the releases; 

d) The parties who are to have claims against them released are contributing in a tangible and realistic way 
to the Plan; and 

e) The Plan will benefit not only the debtor companies but creditor Noteholders generally. 
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72 	Here, then — as was the case in T&N — there is a close connection between the claims being released and the 
restructuring proposal. The to rt  claims arise out of the sale and distribution of the ABCP Notes and their collapse in 
value, just as do the contractual claims of the creditors against the debtor companies. The purpose of the restructuring 
is to stabilize and shore up the value of those notes in the long run. The third pa rties being released are making separate 
contributions to enable those results to materialize. Those contributions are identified earlier, at para. 31 of these 
reasons. The application judge found that the claims being released are not independent of or unrelated to the claims 
that the Noteholders have against the debtor companies; they are closely connected to the value of the ABCP Notes 
and are required for the Plan to succeed. At paras. 76-77 he said: 

[76] I do not consider that the Plan in this case involves a change in relationship among creditors "that does not 
directly involve the Company." Those who support  the Plan and are to be released are "directly involved in the 
Company" in the sense that many are foregoing immediate rights to assets and are providing real and tangible 
input for the preservation and enhancement of the Notes. It would be unduly restrictive to suggest that the moving 
parties' claims against released pa rties do not involve the Company, since the claims are directly related to the 
value of the Notes. The value of the Notes is in this case the value of the Company. 

[77] This Plan, as it deals with releases, doesn't change the relationship of the creditors apart from involving the 
Company and its Notes. 

73 	I am satisfied that the wording of the CCAA — construed in light of the purpose, objects and scheme of the Act 
and in accordance with the modern principles of statutory interpretation — suppo rts the court's jurisdiction and au-
thority to sanction the Plan proposed here, including the contested third-party releases contained in it. 

The Jurisprudence 

74 	Third party releases have become a frequent feature in Canadian restructurings since the decision of the Al- 
berta Court  of Queen's Bench in Canadian Airlines Corp., Re (2000), 265 A.R. 201 (Alta. Q.B.), leave to appeal 
refused by (2000), 266 A.R. 131 (Alta. C.A. [In Chambers]), and (2001), 293 A.R. 351 (note) (S.C.C.). In Muscletech 

Research & Development Inc., Re (2006), 25 C.B.R. (5th) 231 (Ont. S.C.J.) Justice Ground remarked (para. 8): 

[It] is not uncommon in CCAA proceedings, in the context of a plan of compromise and arrangement, to com-
promise claims against the Applicants and other pa rties against whom such claims or related claims are made. 

75 	We were referred to at least a dozen court-approved CCAA plans from across the count ry  that included broad 
third-party releases. With the exception of Canadian Airlines Corp., Re, however, the releases in those restructurings 
— including Muscletech Research & Development Inc., Re — were not opposed. The appellants argue that those cases 
are wrongly decided, because the cou rt  simply does not have the authority to approve such releases. 

76 	In Canadian Airlines Corp., Re the releases in question were opposed, however. Paperny J. (as she then was) 
concluded the cou rt  had jurisdiction to approve them and her decision is said to be the well-spring of the trend towards 
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third-party releases referred to above. Based on the foregoing analysis, I agree with her conclusion although for rea-
sons that differ from those cited by her. 

77 	Justice Paperny began her analysis of the release issue with the observation at para. 87 that "[p]rior to 1997, the 
CCAA did not provide for compromises of claims against anyone other than the petitioning company." It will be 
apparent from the analysis in these reasons that I do not accept that premise, notwithstanding the decision of the 
Quebec Court  of Appeal in Steinberg Inc. c. Michaud,[FN7] of which her comment may have been reflective. Paperny 
J.'s reference to 1997 was a reference to the amendments of that year adding s. 5.1 to the CCAA, which provides for 
limited releases in favour of directors. Given the limited scope of s. 5.1, Justice Paperny was thus faced with the 
argument — dealt with later in these reasons — that Parliament must not have intended to extend the authority to 
approve third-party releases beyond the scope of this section. She chose to address this contention by concluding that, 
although the amendments "[did] not authorize a release of claims against third pa rties other than directors, [they did] 
not prohibit such releases either" (para. 92). 

78 	Respectfully, I would not adopt the interpretive principle that the CCAA permits releases because it does not 
expressly prohibit them. Rather, as I explain in these reasons, I believe the open-ended CCAA permits third-party 
releases that are reasonably related to the restructuring at issue because they are encompassed in the comprehensive 
terms "compromise" and "arrangement" and because of the double-voting majority and cou rt  sanctioning statutory 
mechanism that makes them binding on unwilling creditors. 

79 	The appellants rely on a number of authorities, which they submit support the proposition that the CCAA may 
not be used to compromise claims as between anyone other than the debtor company and its creditors. Principal 
amongst these are Steinberg Inc. c. Michaud, supra; NBD Bank, Canada v. Dofasco Inc. (1999), 46 O.R. (3d) 514 
(Ont. C.A.); Pacific Coastal Airlines Ltd v. Air Canada (2001), 19 B.L.R. (3d) 286 (B.C. S.C.); and Stelco Inc., Re 

(2005), 78 O.R. (3d) 241 (Ont. C.A.) ("Stelco l"). I do not think these cases assist the appellants, however. With the 
exception of Steinberg Inc., they do not involve third party claims that were reasonably connected to the restructuring. 
As I shall explain, it is my opinion that Steinberg Inc. does not express a correct view of the law, and I decline to 
follow it. 

80 	In Pacific Coastal Airlines Ltd, Tysoe J. made the following comment at para. 24: 

[The purpose of the CCAA proceeding] is not to deal with disputes between a creditor of a company and a third 
party, even if the company was also involved in the subject matter of the dispute. While issues between the debtor 
company and non-creditors are sometimes dealt with in CCAA proceedings, it is not a proper use of a CCAA 
proceeding to determine disputes between pa rties other than the debtor company. 

81 	This statement must be understood in its context, however. Pacific Coastal Airlines had been a regional carrier 
for Canadian Airlines prior to the CCAA reorganization of the la tter in 2000. In the action in question it was seeking to 
assert separate to rt  claims against Air Canada for contractual interference and inducing breach of contract in relation to 
certain rights it had to the use of Canadian's flight designator code prior to the CCAA proceeding. Air Canada sought 
to have the action dismissed on grounds of res judicata or issue estoppel because of the CCAA proceeding. Tysoe J. 
rejected the argument. 
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82 	The facts in Pacific Coastal Airlines Ltd. are not analogous to the circumstances of this case, however. There is 
no suggestion that a resolution of Pacific Coastal's separate to rt  claim against Air Canada was in any way connected to 
the Canadian Airlines restructuring, even though Canadian — at a contractual level — may have had some in-
volvement with the particular dispute. Here, however, the disputes that are the subject-matter of the impugned releases 
are not simply "disputes between pa rties other than the debtor company". They are closely connected to the disputes 
being resolved between the debtor companies and their creditors and to the restructuring itself. 

83 	Nor is the decision of this Cou rt  in the NBD Bank, Canada case dispositive. It arose out of the financial col- 
lapse of Algoma Steel, a wholly-owned subsidiary of Dofasco. The Bank had advanced funds to Algoma allegedly on 
the strength of misrepresentations by Algoma's Vice-President, James Melville. The plan of compromise and ar-
rangement that was sanctioned by Farley J. in the Algoma CCAA restructuring contained a clause releasing Algoma 
from all claims creditors "may have had against Algoma or its directors, officers, employees and advisors." Mr. 
Melville was found liable for negligent misrepresentation in a subsequent action by the Bank. On appeal, he argued 
that since the Bank was barred from suing Algoma for misrepresentation by its officers, permitting it to pursue the 
same cause of action against him personally would subvert the CCAA process — in sho rt, he was personally protected 
by the CCAA release. 

84 	Rosenberg J.A., writing for this Court, rejected this argument. The appellants here rely particularly upon his 
following observations at paras. 53-54: 

53 In my view, the appellant has not demonstrated that allowing the respondent to pursue its claim against him 
would undermine or subvert the purposes of the Act. As this cou rt  noted in Elan Corp. v. Comiskey (1990), 1 O.R. 
(3d) 289 at 297, the CCAA is remedial legislation "intended to provide a structured environment for the negotia-
tion of compromises between a debtor company and its creditors for the benefit of both". It is a means of avoiding 
a liquidation that may yield little for the creditors, especially unsecured creditors like the respondent, and the 
debtor company shareholders. However, the appellant has not shown that allowing a creditor to continue an action 
against an officer for negligent misrepresentation would erode the effectiveness of the Act. 

54 In fact, to refuse on policy grounds to impose liability on an officer of the corporation for negligent misrep-
resentation would contradict the policy of Parliament as demonstrated in recent amendments to the CCAA and the 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. Those Acts now contemplate that an arrangement or pro-
posal may include a term for compromise of ce rtain types of claims against directors of the company except 
claims that "are based on allegations of misrepresentations made by directors". L.W. Houlden and C.H. 
Morawetz, the editors of The 2000 Annotated Bankruptcy and Insolvency Act (Toronto: Carswell, 1999) at p. 192 
are of the view that the policy behind the provision is to encourage directors of an insolvent corporation to remain 
in office so that the affairs of the corporation can be reorganized. I can see no similar policy interest in barring an 
action against an officer of the company who, prior to the insolvency, has misrepresented the fmancial affairs of 
the corporation to its creditors. It may be necessary to permit the compromise of claims against the debtor cor-
poration, otherwise it may not be possible to successfully reorganize the corporation. The same considerations do 
not apply to individual officers. Rather, it would seem to me that it would be contrary to good policy to immunize 
officers from the consequences of their negligent statements which might otherwise be made in anticipation of 
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being forgiven under a subsequent corporate proposal or arrangement. [Footnote omitted.] 

85 	Once again, this statement must be assessed in context. Whether Justice Farley had the authority in the earlier 
Algoma CCAA proceedings to sanction a plan that included third party releases was not under consideration at all. 
What the Court  was determining in NBD Bank, Canada was whether the release extended by its terms to protect a third 
party. In fact, on its face, it does not appear to do so. Justice Rosenberg concluded only that not allowing Mr. Melville 
to rely upon the release did not subvert the purpose of the CCAA. As the application judge here observed, "there is 
little factual similarity in NBD Bank, Canada to the facts now before the Cou rt" (para. 71). Contrary to the facts of this 
case, in NBD Bank, Canada the creditors had not agreed to grant a release to officers; they had not voted on such a 
release and the cou rt  had not assessed the fairness and reasonableness of such a release as a term of a complex ar-
rangement involving significant contributions by the beneficiaries of the release — as is the situation here. Thus, NBD 
Bank, Canada is of little assistance in determining whether the cou rt  has authority to sanction a plan that calls for third 
party releases. 

86 	The appellants also rely upon the decision of this Cou rt  in Stelco I. There, the Court  was dealing with the scope 
of the CCAA in connection with a dispute over what were called the "Tu rnover Payments". Under an inter-creditor 
agreement one group of creditors had subordinated their rights to another group and agreed to hold in trust and "turn 
over" any proceeds received from Stelco until the senior group was paid in full. On a disputed classification motion, 
the Subordinated Debt Holders argued that they should be in a separate class from the Senior Debt Holders. Farley J. 
refused to make such an order in the court  below, stating: 

[Sections] 4, 5 and 6 [of the CCAA] talk of compromises or arrangements between a company and its creditors. 
There is no mention of this extending by statute to encompass a change of relationship among the creditors 
vis-à-vis the creditors themselves and not directly involving the company. [Citations omitted; emphasis added.] 

See Re Stelco Inc. (2005), 15 C.B.R. (5th) 297 (Ont. S.C.J. [Commercial List]) at para. 7. 

87 	This Court  upheld that decision. The legal relationship between each group of creditors and Stelco was the 
same, albeit there were inter-creditor differences, and creditors were to be classified in accordance with their legal 
rights. In addition, the need for timely classification and voting decisions in the CCAA process militated against 
enmeshing the classification process in the vagaries of inter-corporate disputes. In sho rt, the issues before the Court  
were quite different from those raised on this appeal. 

88 	Indeed, the Stelco plan, as sanctioned, included third party releases (albeit uncontested ones). This Court 
subsequently dealt with the same inter-creditor agreement on an appeal where the Subordinated Debt Holders argued 
that the inter-creditor subordination provisions were beyond the reach of the CCAA and therefore that they were 
entitled to a separate civil action to determine their rights under the agreement: Stelco Inc., Re (2006), 21 C.B.R. (5th) 
157 (Ont. C.A.) ("Stelco II'). The Court rejected that argument and held that where the creditors' rights amongst 
themselves were sufficiently related to the debtor and its plan, they were properly brought within the scope of the 
CCAA plan. The Court said (para. 11): 

In [Stelco I] — the classification case — the cou rt  observed that it is not a proper use of a CCAA proceeding to 

© 2014 Thomson Reuters. No Claim to Orig. Govt. Works 



Page 26 

2008 CarswellOnt 4811, 2008 ONCA 587, 45 C.B.R. (5th) 163, 47 B.L.R. (4th) 123, 296 D.L.R. (4th) 135, 240 
O.A.C. 245, 92 O.R. (3d) 513, 168 A.C.W.S. (3d) 698 

determine disputes between parties other than the debtor company ... [HJ owever, the present case is not simply an 
inter-creditor dispute that does not involve the debtor company; it is a dispute that is inextricably connected to the 
restructuring process. [Emphasis added.] 

89 	The approach I would take to the disposition of this appeal is consistent with that view. As I have noted, the 
third party releases here are very closely connected to the ABCP restructuring process. 

90 	Some of the appellants — particularly those represented by Mr. Woods — rely heavily upon the decision of the 
Quebec Court  of Appeal in Steinberg Inc. c. Michaud, supra. They say that it is determinative of the release issue. In 
Steinberg, the Court  held that the CCAA, as worded at the time, did not permit the release of directors of the debtor 
corporation and that third-party releases were not within the purview of the Act. Deschamps J.A. (as she then was) said 
(paras. 42, 54 and 58 — English translation): 

[42] Even if one can understand the extreme pressure weighing on the creditors and the respondent at the time of 
the sanctioning, a plan of arrangement is not the appropriate forum to settle disputes other than the claims that are 
the subject of the arrangement. In other words, one cannot, under the pretext of an absence of formal directives in 
the Act, transform an arrangement into a potpourri. 

[54] The Act offers the respondent a way to arrive at a compromise with is creditors. It does not go so far as to 
offer an umbrella to all the persons within its orbit by permitting them to shelter themselves from any recourse. 

[58] The [CCAA] and the case law clearly do not permit extending the application of an arrangement to persons ' 

other than the respondent and its creditors and, consequently, the plan should not have been sanctioned as is [that 
is, including the releases of the directors]. 

91 	Justices Vallerand and Delisle, in separate judgments, agreed. Justice Vallerand summarized his view of the 
consequences of extending the scope of the CCAA to third party releases in this fashion (para. 7): 

In short, the Act will have become the Companies' and Their Officers and Employees Creditors Arrangement Act 
— an awful mess — and likely not attain its purpose, which is to enable the company to survive in the face of its 
creditors and through their will, and not in the face of the creditors of its officers. This is why I feel, just like my 
colleague, that such a clause is contrary to the Act's mode of operation, contrary to its purposes and, for this 
reason, is to be banned. 

92 	Justice Delisle, on the other hand, appears to have rejected the releases because of their broad nature — they 
released directors from all claims, including those that were altogether unrelated to their corporate duties with the 
debtor company — rather than because of a lack of authority to sanction under the Act. Indeed, he seems to have 
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recognized the wide range of circumstances that could be included within the term "compromise or arrangement". He 
is the only one who addressed that term. At para. 90 he said: 

The CCAA is drafted in general terms. It does not specify, among other things, what must be understood by 
"compromise  or arrangement". However, it may be inferred from the purpose of this [A]ct that these terms en-

compass all that should enable the person who has recourse to it to fully dispose of his debts, both those that exist 
on the date when he has recourse to the statute and those contingent on the insolvency in which he finds himself ... 

[Emphasis added.] 

93 	The decision of the Cou rt  did not reflect a view that the terms of a compromise or arrangement should "en- 
compass all that should enable the person who has recourse to [the Act] to dispose of his debts ... and those contingent 
on the insolvency in which he fmds himself," however. On occasion such an outlook might embrace third pa rties other 
than the debtor and its creditors in order to make the arrangement work. Nor would it be surprising that, in such cir-
cumstances, the third pa rties might seek the protection of releases, or that the debtor might do so on their behalf. Thus, 
the perspective adopted by the majority in Steinberg Inc., in my view, is too narrow, having regard to the language, 
purpose and objects of the CCAA and the intention of Parliament. They made no attempt to consider and explain why 
a compromise or arrangement could not include third-party releases. In addition, the decision appears to have been 
based, at least partly, on a rejection of the use of contract-law concepts in analysing the Act — an approach incon-
sistent with the jurisprudence referred to above. 

94 	Finally, the majority in Steinberg Inc. seems to have proceeded on the basis that the CCAA cannot interfere 
with civil or property rights under Quebec law. Mr. Woods advanced this argument before this Cou rt  in his factum, but 
did not press it in oral argument. Indeed, he conceded that if the Act encompasses the authority to sanction a plan 
containing third-party releases — as I have concluded it does — the provisions of the CCAA, as valid federal insol-
vency legislation, are paramount over provincial legislation. I shall return to the constitutional issues raised by the 
appellants later in these reasons. 

95 	Accordingly, to the extent Steinberg Inc. stands for the proposition that the cou rt  does not have authority under 
the CCAA to sanction a plan that incorporates third-party releases, I do not believe it to be a correct statement of the 
law and I respectfully decline to follow it. The modern approach to interpretation of the Act in accordance with its 
nature and purpose militates against a narrow interpretation and towards one that facilitates and encourages com-
promises and arrangements. Had the majority in Steinberg Inc. considered the broad nature of the terms "compromise"  
and "arrangement" and the jurisprudence I have referred to above, they might well have come to a different conclu-
sion. 

The 1997 Amendments 

96 	Steinberg Inc. led to amendments to the CCAA, however. In 1997, s. 5.1 was added, dealing specifically with 
releases pertaining to directors of the debtor company. It states: 

5.1(1) A compromise or arrangement made in respect of a debtor company may include in its terms provision for 
the compromise of claims against directors of the company that arose before the commencement of proceedings 
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under this Act and that relate to the obligations of the company where the directors are by law liable in their ca-
pacity as directors for the payment of such obligations. 

Exception 

(2) A provision for the compromise of claims against directors may not include claims that 

(a) relate to contractual rights of one or more creditors; or 

(b) are based on allegations of misrepresentations made by directors to creditors or of wrongful or oppressive 
conduct by directors. 

Powers of court 

(3) The court  may declare that a claim against directors shall not be compromised if it is satisfied that the com-
promise would not be fair and reasonable in the circumstances. 

Resignation or removal of directors 

(4) Where all of the directors have resigned or have been removed by the shareholders without replacement, any 
person who manages or supervises the management of the business and affairs of the debtor company shall be 
deemed to be a director for the purposes of this section. 

1997, c. 12, s. 122. 

97 	Perhaps the appellants' strongest argument is that these amendments confine a prior lack of authority in the 
court  to sanction a plan including third party releases. If the power existed, why would Parliament feel it necessary to 
add an amendment specifically permitting such releases (subject to the exceptions indicated) in favour of directors? 
Expressio unius est exclusio alterius, is the Latin maxim sometimes relied on to articulate the principle of interpreta-
tion implied in that question: to express or include one thing implies the exclusion of the other. 

98 	The maxim is not helpful in these circumstances, however. The reality is that there may be another explanation 
why Parliament acted as it did. As one commentator has noted:[FN8] 

Far from being a rule, [the maxim expressio unius] is not even lexicographically accurate, because it is simply not 
true, generally, that the mere express conferral of a right or privilege in one kind of situation implies the denial of 
the equivalent right or privilege in other kinds. Sometimes it does and sometimes its does not, and whether it does 
or does not depends on the particular circumstances of context. Without contextual suppo rt, therefore there is not 
even a mild presumption here. Accordingly, the maxim is at best a description, after the fact, of what the cou rt  has 
discovered from context. 
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99 	As I have said, the 1997 amendments to the CCAA providing for releases in favour of directors of debtor 
companies in limited circumstances were a response to the decision of the Quebec Cou rt  of Appeal in Steinberg Inc.. A 
similar amendment was made with respect to proposals in the BIA at the same time. The rationale behind these 
amendments was to encourage directors of an insolvent company to remain in  office  during a restructuring, rather than 
resign. The assumption was that by remaining in  office  the directors would provide some stability while the affairs of 
the company were being reorganized: see Houlden & Morawetz, vol.1, supra, at 2-144, E§ 11A; Royal Penfield Inc., 
Re, [2003] R.J.Q. 2157 (Que. S.C.) at paras. 44-46. 

100 	Parliament thus had a particular focus and a particular purpose in enacting the 1997 amendments to the 
CCAA and the BIA. While there is some merit in the appellants' argument on this point, at the end of the day I do not 
accept that Parliament intended to signal by its enactment of s. 5.1 that it was depriving the cou rt  of authority to 
sanction plans of compromise or arrangement in all circumstances where they incorporate third party releases in 
favour of anyone other than the debtor's directors. For the reasons articulated above, I am satisfied that the cou rt  does 
have the authority to do so. Whether it sanctions the plan is a matter for the fairness hearing. 

The Deprivation of Proprietary Rights 

101 	Mr. Shapray very effectively led the appellants' argument that legislation must not be construed so as to 
interfere with or prejudice established contractual or proprietary rights — including the right to bring an action — in 
the absence of a clear indication of legislative intention to that effect: Halsbury's Laws of England, 4`h  ed. reissue, vol. 
44 (1) (London: Butterworths, 1995) at paras. 1438, 1464 and 1467; Driedger, 2nd  ed., supra, at 183; Ruth Sullivan, 
Sullivan and Driedger on the Construction of Statutes, 4th  ed., (Markham: Butterworths, 2002) at 399. I accept the 
importance of this principle. For the reasons I have explained, however, I am satisfied that Parliament's intention to 
clothe the court  with authority to consider and sanction a plan that contains third party releases is expressed with 
sufficient clarity in the "compromise or arrangement" language of the CCAA coupled with the statutory voting and 
sanctioning mechanism making the provisions of the plan binding on all creditors. This is not a situation of imper-
missible "gap-filling" in the case of legislation severely affecting property rights; it is a question of fmding meaning in 
the language of the Act itself. I would therefore not give effect to the appellants' submissions in this regard. 

The Division of Powers and Paramountcy 

102 	Mr. Woods and Mr. Sternberg submit that extending the reach of the CCAA process to the compromise of 
claims as between solvent creditors of the debtor company and solvent third pa rties to the proceeding is constitu-
tionally impermissible. They say that under the guise of the federal insolvency power pursuant to s. 91(21) of the 
Constitution Act, 1867, this approach would improperly affect the rights of civil claimants to assert their causes of 
action, a provincial matter falling within s. 92(13), and contravene the rules of public order pursuant to the Civil Code 
of Quebec. 

103 	I do not accept these submissions. It has long been established that the CCAA is valid federal legislation 
under the federal insolvency power: Reference re Companies' Creditors Arrangement Act (Canada), [1934] S.C.R. 
659 (S.C.C.). As the Supreme Cou rt  confirmed in that case (p. 661), citing Viscount Cave L.C. in Quebec (Attorney 
General) v. Bélanger (Trustee oJ, [1928] A.C. 187 (Canada P.C.), "the exclusive legislative authority to deal with all 
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matters within the domain of bankruptcy and insolvency is vested in Parliament." Chief Justice Duff elaborated: 

Matters normally constituting part  of a bankruptcy scheme but not in their essence matters of bankruptcy and 
insolvency may, of course, from another point of view and in another aspect be dealt with by a provincial legis-
lature; but, when treated as matters pertaining to bankruptcy and insolvency, they clearly fall within the legislative 
authority of the Dominion. 

104 	That is exactly the case here. The power to sanction a plan of compromise or arrangement that contains 

third-party releases of the type opposed by the appellants is embedded in the wording of the CCAA. The fact that this 
may interfere with a claimant's right to pursue a civil action — normally a matter of provincial concern — or trump 
Quebec rules of public order is constitutionally immaterial. The CCAA is a valid exercise of federal power. Provided 
the matter in question falls within the legislation directly or as necessarily incidental to the exercise of that power, the 
CCAA governs. To the extent that its provisions are inconsistent with provincial legislation, the federal legislation is 
paramount. Mr. Woods properly conceded this during argument. 

Conclusion With Respect to Legal Authority 

105 	For all of the foregoing reasons, then, I conclude that the application judge had the jurisdiction and legal 
authority to sanction the Plan as put forward. 

(2) The Plan is "Fair  and Reasonable" 

106 	The second major attack on the application judge's decision is that he erred in finding that the Plan is "fair and 

reasonable" and in sanctioning it on that basis. This attack is centred on the nature of the third-party releases con-

templated and, in particular, on the fact that they will permit the release of some claims based in fraud. 

107 	Whether a plan of compromise or arrangement is fair and reasonable is a matter of mixed fact and law, and 
one on which the application judge exercises a large measure of discretion. The standard of review on this issue is 
therefore one of deference. In the absence of a demonstrable error an appellate cou rt  will not interfere: see Ravelston 
Corp., Re (2007), 31 C.B.R. (5th) 233 (Ont. C.A. [In Chambers]). 

108 	I would not interfere with the application judge's decision in this regard. While the notion of releases in favour 

of third parties — including leading Canadian fmancial institutions — that extend to claims of fraud is distasteful, 
there is no legal impediment to the inclusion of a release for claims based in fraud in a plan of compromise or ar-
rangement. The application judge had been living with and supervising the ABCP restructuring from its outset. He was 

intimately attuned to its dynamics. In the end he concluded that the benefits of the Plan to the creditors as a whole, and 
to the debtor companies, outweighed the negative aspects of compelling the unwilling appellants to execute the re-

leases as fmally put forward. 

109 	The application judge was concerned about the inclusion of fraud in the contemplated releases and at the May 
hearing adjourned the fmal disposition of the sanctioning hearing in an effo rt  to encourage the parties to negotiate a 
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resolution. The result was the "fraud carve-out" referred to earlier in these reasons. 

110 	The appellants argue that the fraud carve-out is inadequate because of its narrow scope. It (i) applies only to 
ABCP Dealers, (ii) limits the type of damages that may be claimed (no punitive damages, for example), (iii) defines 
"fraud" narrowly, excluding many rights that would be protected by common law, equity and the Quebec concept of 
public order, and (iv) limits claims to representations made directly to Noteholders. The appellants submit it is con-
trary to public policy to sanction a plan containing such a limited restriction on the type of fraud claims that may be 
pursued against the third parties. 

111 	The law does not condone fraud. It is the most serious kind of civil claim. There is therefore some force to the 
appellants' submission. On the other hand, as noted, there is no legal impediment to granting the release of an ante-
cedent claim in fraud, provided the claim is in the contemplation of the pa rties to the release at the time it is given: 
Fotinis Restaurant Corp. v. White Spot Ltd (1998), 38 B.L.R. (2d) 251 (B.C. S.C. [In Chambers]) at paras. 9 and 18. 
There may be disputes about the scope or extent of what is released, but pa rties are entitled to settle allegations of fraud 
in civil proceedings — the claims here all being untested allegations of fraud — and to include releases of such claims 
as part  of that settlement. 

112 	The application judge was alive to the merits of the appellants' submissions. He was satisfied in the end, 
however, that the need "to avoid the potential cascade of litigation that ... would result if a broader 'carve out' were to 
be allowed" (para. 113) outweighed the negative aspects of approving releases with the narrower carve-out provision. 
Implementation of the Plan, in his view, would work to the overall greater benefit of the Noteholders as a whole. I can 
find no error in principle in the exercise of his discretion in arriving at this decision. It was his call to make. 

113 	At para. 71 above I recited a number of factual findings the application judge made in concluding that ap- 
proval of the Plan was within his jurisdiction under the CCAA and that it was fair and reasonable. For convenience, I 
reiterate them here — with two additional findings — because they provide an impo rtant foundation for his analysis 
concerning the fairness and reasonableness of the Plan. The application judge found that: 

a) The parties to be released are necessary and essential to the restructuring of the debtor; 

b) The claims to be released are rationally related to the purpose of the Plan and necessary for it; 

c) The Plan cannot succeed without the releases; 

d) The parties who are to have claims against them released are contributing in a tangible and realistic way to 
the Plan; 

e) The Plan  will benefit not only the debtor companies but creditor Noteholders generally; 

f) The voting creditors who have approved the Plan did so with knowledge of the nature and effect of the 
releases; and that, 
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g) The releases are fair and reasonable and not overly broad or offensive to public policy. 

114 	These findings are all supported on the record. Contrary to the submission of some of the appellants, they do 
not constitute a new and hitherto untried "test" for the sanctioning of a plan under the CCAA. They simply represent 
findings of fact and inferences on the pa rt  of the application judge that underpin his conclusions on jurisdiction and 
fairness. 

115 	The appellants all contend that the obligation to release the third pa rties from claims in fraud, tort, breach of 
fiduciary duty, etc. is confiscatory and amounts to a requirement that they — as individual creditors — make the 
equivalent of a greater fmancial contribution to the Plan. In his usual lively fashion, Mr. Sternberg asked us the same 
rhetorical question he posed to the application judge. As he put it, how could the cou rt  countenance the compromise of 
what in the future might turn out to be fraud perpetrated at the highest levels of Canadian and foreign banks? Several 
appellants complain that the proposed Plan is unfair to them because they will make very little additional recovery if 
the Plan goes forward, but will be required to forfeit a cause of action against third-party financial institutions that may 
yield them significant recovery. Others protest that they are being treated unequally because they are ineligible for 
relief programs that Liquidity Providers such as Canaccord have made available to other smaller investors. 

116 	All of these arguments are persuasive to varying degrees when considered in isolation. The application judge 
did not have that luxury, however. He was required to consider the circumstances of the restructuring as a whole, 
including the reality that many of the financial institutions were not only acting as Dealers or brokers of the ABCP 
Notes (with the impugned releases relating to the financial institutions in these capacities, for the most pa rt) but also as 
Asset and Liquidity Providers (with the fmancial institutions making significant contributions to the restructuring in 
these capacities). 

117 	In insolvency restructuring proceedings almost everyone loses something. To the extent that creditors are 
required to compromise their claims, it can always be proclaimed that their rights are being unfairly confiscated and 
that they are being called upon to make the equivalent of a further fmancial contribution to the compromise or ar-
rangement. Judges have observed on a number of occasions that CCAA proceedings involve "a balancing of preju-
dices," inasmuch as everyone is adversely affected in some fashion. 

118 	Here, the debtor corporations being restructured represent the issuers of the more than $32 billion in non-bank 
sponsored ABCP Notes. The proposed compromise and arrangement affects that entire segment of the ABCP market 
and the fmancial markets as a whole. In that respect, the application judge was correct in adverting to the impo rtance 
of the restructuring to the resolution of the ABCP liquidity crisis and to the need to restore confidence in the fmancial 
system in Canada. He was required to consider and balance the interests of all Noteholders, not just the interests of the 
appellants, whose notes represent only about 3% of that total. That is what he did. 

119 	The application judge noted at para. 126 that the Plan represented "a reasonable balance between benefit to all 
Noteholders and enhanced recovery for those who can make out specific claims in fraud" within the fraud carve-out 
provisions of the releases. He also recognized at para. 134 that: 
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No Plan of this size and complexity could be expected to satisfy all affected by it. The size of the majority who 
have approved it is testament to its overall fairness. No plan to address a crisis of this magnitude can work perfect 
equity among all stakeholders. 

120 	In my view we ought not to interfere with his decision that the Plan is fair and reasonable in all the circum- 
stances. 

D. Disposition 

121 	For the foregoing reasons, I would grant leave to appeal from the decision of Justice Campbell, but dismiss 
the appeal. 

J.I. Laskin J.A.: 

I agree. 

E.A. Cronk J.A.: 

I agree. 

Schedule A — Conduits 

Apollo Trust 

Apsley Trust 

Aria Trust 

Aurora Trust 

Comet Trust 

Encore Trust 

Gemini Trust 

Ironstone Trust 

MMAI-I Trust 
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Newshore Canadian Trust 

Opus Trust 

Planet Trust 

Rocket Trust 

Selkirk Funding Trust 

Silverstone Trust 

Slate Trust 

Structured Asset Trust 

Structured Investment Trust III 

Symphony Trust 

Whitehall Trust 

Schedule B — Applicants 

ATB Financial 

Caisse de dépôt et placement du Québec 

Canaccord Capital Corporation 

Canada Mortgage and Housing Corporation 

Canada Post Corporation 

Credit Union Central Alberta Limited 

Credit Union Central of BC 

Credit Union Central of Canada 
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Credit Union Central of Ontario 

Credit Union Central of Saskatchewan 

Desjardins Group 

Magna International Inc. 

National Bank of Canada/National Bank Financial Inc. 

NAV Canada 

Northwater Capital Management Inc. 

Public Sector Pension Investment Board 

The Governors of the University of Alberta 

Schedule A — Counsel 

1) Benjamin Zarnett and Frederick L. Myers for the Pan-Canadian Investors Committee 

2) Aubrey E. Kauffman and Stuart  Brotman for 4446372 Canada Inc. and 6932819 Canada Inc. 

3) Peter F.C. Howard and Samaneh Hosseini for Bank of America N.A.; Citibank N.A.; Citibank Canada, in 
its capacity as Credit Derivative Swap Counterparty and not in any other capacity; Deutsche Bank AG; 
HSBC Bank Canada; HSBC Bank USA, National Association; Merrill Lynch International; Merill Lynch 
Capital Services, Inc.; Swiss Re Financial Products Corporation; and UBS AG 

4) Kenneth T. Rosenberg, Lily Harmer and Max Starnino for Jura Energy Corporation and Redcorp Ventures 
Ltd. 

5) Craig J. Hill and Sam P. Rappos for the Monitors (ABCP Appeals) 

6) Jeffrey C. Carhart and Joseph Marin for Ad Hoc Committee and Pricewaterhouse Coopers Inc., in its 
capacity as Financial Advisor 

7) Mario J. Forte for Caisse de Dépôt et Placement du Québec 
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8) John B. Laskin for National Bank Financial Inc. and National Bank of Canada 

9) Thomas McRae and Arthur O. Jacques for Ad Hoc Retail Creditors Committee (Brian Hunter, et al) 

10) Howard Shapray, Q.C. and Stephen Fitterman for Ivanhoe Mines Ltd. 

11) Kevin P. McElcheran and Heather L. Meredith for Canadian Banks, BMO, CIBC RBC, Bank of Nova 
Scotia and T.D. Bank 

12) Jeffrey S. Leon for CIBC Mellon Trust Comp any, Computershare Trust Company of Canada and BNY 
Trust Company of Canada, as Indenture Trustees 

13) Usman Sheikh for Coventree Capital Inc. 

14) Allan Sternberg and Sam R. Sasso for Brookfield Asset Management and Partners Ltd. and Hy Bloom 
Inc. and Cardacian Mortgage Se rvices Inc. 

15) Neil C. Saxe for Dominion Bond Rating Service 

16) James A. Woods, Sebastien Richemont and Marie-Anne Paquette for Air Transat A.T. Inc., Transat 
Tours Canada Inc., The Jean Coutu Group (PJC) Inc., Aéroports de Montréal, Aéroports de Montréal Capital 
Inc., Pomerleau Ontario Inc., Pomerleau Inc., Labopharm Inc., Agence Métropolitaine de Transport  (AMT), 
Giro Inc., Vêtements de sports RGR Inc., 131519 Canada Inc., Tecsys Inc., New Gold Inc. and Jazz Air LP 

17) Scott  A. Turner for Webtech Wireless Inc., Wynn Capital Corporation Inc., West Energy Ltd., Sabre 
Energy Ltd., Petrolifera Petroleum Ltd., Vaquero Resources Ltd., and Standard Energy Ltd. 

18) R. Graham Phoenix for Metcalfe & Mansfield Alte rnative Investments II Corp., Metcalfe & Mansfield 
Alternative Investments III Corp., Metcalfe & Mansfield Alte rnative Investments V Corp., Metcalfe & 
Mansfield Alternative Investments XI Corp., Metcalfe & Mansfield Alte rnative Investments XII Corp., 
Quanto Financial Corporation and Metcalfe & Mansfield Capital Corp. 

Application granted; appeal dismissed 

FN* Leave to appeal refused at ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 
CarswellOnt 5432, 2008 CarswellOnt 5433 (S.C.C.). 

FN1 Section 5.1 of the CCAA specifically authorizes the granting of releases to directors in ce rtain circumstances. 

FN2 Justice Georgina R. Jackson and Dr. Janis P. Sarra, "Selecting the Judicial Tool to get the Job Done: An  Ex- 
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amination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters" in Sarra, 
ed., Annual Review of Insolvency Law, 2007 (Vancouver: Thomson Carswell, 2007). 

FN3 Citing Gibbs J.A. in Chef Ready Foods, supra, at pp.319-320. 

FN4 The Legislative Debates at the time the CCAA was introduced in Parliament in April 1933 make it clear that the 
CCAA is patterned after the predecessor provisions of s. 425 of the Companies Act 1985 (U.K.): see House of 
Commons Debates (Hansard), supra. 

FN5 See Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 192; Ontario Business Corporations Act, R.S.O. 
1990, c. B.16, s. 182. 

FN6 A majority in number representing two-thirds in value of the creditors (s. 6) 

FN7 Steinberg Inc. was originally reported in French: Steinberg Inc. c. Michaud, [1993] R.J.Q. 1684 (Que. C.A.). All 
paragraph references to Steinberg Inc. in this judgment are from the unofficial English translation available at 1993 
CarswellQue 2055 (Que. C.A.) 

FN8 Reed Dickerson, The Interpretation and Application of Statutes (1975) at pp.234-235, cited in Bryan A. Garner, 
ed., Black's Law Dictionary, 8th ed. (West Group, St. Paul, Minn., 2004) at 621. 
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MOTION by representative plaintiffs for approval of settlement in class proceeding. 

Morawetz T.: 

Introduction 

1 The Ad Hoc Committee of Purchasers of the Applicant's Securities (the "Ad Hoc Securities Purchasers' Committee" or 
the "Applicant"), including the representative plaintiffs in the Ontario class action (collectively, the "Onta rio Plaintiffs"), 
bring this motion for approval of a settlement and release of claims against Ernst & Young LLP [the "Ernst & Young 
Settlement", the "Ernst & Young Release", the "Ernst & Young Claims" and `Ernst & Young", as further defined in the Plan 
of Compromise and Reorganization of Sino-Forest Corporation ("SFC") dated December 3, 2012 (the "Plan")]. 

2 Approval of the Ernst & Young Settlement is opposed by Invesco Canada Limited ("Invesco"), Northwest and Ethical 
Investments L.P. ("Northwest"), Comité Syndical National de Retraite Bâtirente Inc. ("Bâtirente"), Matrix Asset 
Management Inc. ("Matrix"), Gestion Férique and Montrusco Bolton Investments Inc. ("Montrusco") (collectively, the 
"Objectors"). The Objectors particularly oppose the no-opt-out and full third-party release features of the Ernst & Young 
Settlement. The Objectors also oppose the motion for a representation order sought by the Onta rio Plaintiffs, and move 
instead for appointment of the Objectors to represent the interests of all objectors to the E rnst & Young Settlement. 

3 	For the following reasons, I have determined that the Ernst & Young Se ttlement, together with the Ernst & Young 
Release, should be approved. 

Facts 
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Class Action Proceedings 

4 	SFC is an  integrated forest pl antation operator and forest productions company, with most of its assets and the majority 
of its business operations located in the southern and eastern regions of the People's Republic of China. SFC's registered 
office is in Toronto, and its principal business office is in Hong Kong. 

5 	SFC's shares were publicly traded over the Toronto Stock Exchange. During the period from March 19, 2007 through 
June 2, 2011, SFC made three prospectus offerings of common shares. SFC also issued and had various notes (debt 
instruments) outstanding, which were offered to investors, by way of offering memoranda, between March 19, 2007 and June 
2, 2011. 

6 	All of SFC's debt or equity public offerings have been underwritten. A total of 11 firms (the "Underwriters") acted as 
SFC's underwriters, and are named as defendants in the Onta rio class action. 

7 Since 2000, SFC has had two auditors: Ernst & Young, who acted as auditor from 2000 to 2004 and 2007 to 2012, and 
BDO Limited ("BDO"), who acted as auditor from 2005 to 2006. Ernst & Young and BDO are named as defendants in the 
Ontario class action. 

8 Following a June 2, 2011 report  issued by short-seller Muddy Waters LLC ("Muddy Waters"), SFC, and others, became 
embroiled in investigations and regulatory proceedings (with the Ontario Securities Commission (the "OSC"), the Hong 
Kong Securities and Futures Commission and the Royal Canadian Mounted Police) for allegedly engaging in a "complex 
fraudulent scheme". SFC concurrently became embroiled in multiple class action proceedings across C anada, including 
Ontario, Quebec and Saskatchewan (collectively, the "Canadian Actions"), and in New York (collectively with the Canadian 
Actions, the "Class Action Proceedings"), facing allegations that SFC, and others, misstated its financial results, 
misrepresented its timber rights, overstated the value of its assets and concealed material information about its business 
operations from investors, causing the collapse of an  artificially inflated share price. 

9 The Canadian Actions are comprised of two components: first, there is a shareholder claim, brought on behalf of SFC's 
current and former shareholders, seeking damages in the amount of $6.5 billion for general damages, $174.8 million in 
connection with a prospectus issued in June 2007, $330 million in relation to a prospectus issued in June 2009, and $319.2 
million in relation to a prospectus issued in December 2009; and second, there is a noteholder claim, brought on behalf of 
former holders of SFC's notes (the "Noteholders"), in the amount of approximately $1.8 billion. The noteholder claim 
asserts, among other things, damages for loss of value in the notes. 

10 	Two other class proceedings relating to SFC were subsequently commenced in Ontario: Smith et al. v. Sino-Forest 
Corporation et al., which commenced on June 8, 2011; and Northwest and Ethical Investments L.P. et al. v. Sino-Forest 
Corporation et al., which commenced on September 26, 2011. 

11 	In December 2011, there was a motion to determine which of the three actions in Onta rio should be permitted to 
proceed and which should be stayed (the "Carriage Motion"). On January 6, 2012, Perell J. granted carriage to the Ontario 
Plaintiffs, appointed  Siskinds LLP  and Koskie Minsky LLP to prosecute the Onta rio class action, and stayed the other class 
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proceedings. 

CCAA Proceedings 

12 	SFC obtained an  initial order under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA") on 
March 30, 2012 (the "Initial Order"), pursuant to which a stay of proceedings was granted in respect of SFC and certain of its 
subsidiaries. Pursuant to an  order on May 8, 2012, the stay was extended to all defendants in the class actions, including 
Ernst & Young. Due to the stay, the certification and leave motions have yet to be heard. 

13 Throughout the CCAA proceedings, SFC asserted that there could be no effective restructuring of SFC's business, and 
separation from the Canadian parent, if the claims asserted against SFC's subsidiaries arising out of, or connected to, claims 
against SFC remained outstanding. 

14 	In addition, SFC and FTI Consulting Canada Inc. (the "Monitor") continually advised that timing and delay were 
critical elements that would impact on maximization of the value of SFC's assets and stakeholder recovery. 

15 	On May 14, 2012, an  order (the "Claims Procedure Order") was issued that approved a claims process developed by 
SFC, in consultation with the Monitor. In order to identify the nature and extent of the claims asserted against SFC's 
subsidiaries, the Claims Procedure Order required any claimant that had or intended to assert a right or claim against one or 
more of the subsidiaries, relating to a purported claim made against SFC, to so indicate on their proof of claim. 

16 	The Ad Hoc Securities Purchasers' Committee filed a proof of claim (encapsulating the approximately $7.3 billion 
shareholder claim and $1.8 billion noteholder claim) in the CCAA proceedings on behalf of all putative class members in the 
Ontario class action. The plaintiffs in the New York class action filed a proof of claim, but did not specify quantum of 
damages. Ernst & Young filed a proof of claim for damages and indemnification. The plaintiffs in the Saskatchew an  class 
action did not file a proof of claim. A few shareholders filed proofs of claim separately. No proof of claim was filed by Kim 
On Barristers P.C. ("Kim On"), who represent the Objectors. 

17 	Prior to the commencement of the CCAA proceedings, the plaintiffs in the Canadian Actions settled with Pdyry 
(Beijing) Consulting Company Limited ("Pbyry") (the "Pbyry Settlement"), a forestry valuator that provided services to SFC. 
The class was defined as all persons and entities who acquired SFC's securities in Canada between March 19, 2007 to June 2, 
2011, and all Canadian residents who acquired SFC securities outside of Canada during that same period (the "Pbyry 
Settlement Class"). 

18 The notice of hearing to approve the Pbyry Settlement advised the PSyry Settlement Class that they may object to the 
proposed settlement. No objections were filed. 

19 	Perell J. and Emond J. approved the settlement and certified the Pbyry Settlement Class for settlement purposes. 
January 15, 2013 was fixed as the date by which members of the PByry Settlement Class, who wished to opt-out of either of 
the Canadian Actions, would have to file an  opt-out form for the claims administrator, and they approved the form by which 
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the right to optout was required to be exercised. 

20 Notice of the certification and settlement was given in accordance with the ce rtification orders of Perell J. and Émond 
J. The notice of ce rtification states, in pa rt, that: 

IF YOU CHOOSE TO OPT OUT OF THE CLASS, YOU WILL BE OPTING OUT OF THE ENTIRE  
PROCEEDING. THIS MEANS THAT YOU WILL BE UNABLE TO PARTICIPATE IN ANY FUTURE 
SETTLEMENT OR JUDGMENT REACHED WITH OR AGAINST THE REMAINING DEFENDANTS. 

21 	The opt-out made no provision for an  opt-out on a conditional basis. 

22 	On June 26, 2012, SFC brought a motion for an  order directing that claims against SFC that arose in connection with 
the ownership, purchase or sale of an  equity interest in SFC, and related indemnity claims, were "equity claims" as defined in 
section 2 of the CCAA, including the claims by or on behalf of shareholders asserted in the Class Action Proceedings. The 
equity claims motion did not purport to deal with the component of the Class Action Proceedings relating to SFC's notes. 

23 	In reasons released July 27, 2012 [Sino-Forest Corp., Re, 2012 ONSC 4377 (Ont. S.C.J. [Commercial List])], I granted 
the relief sought by SFC (the "Equity Claims Decision"), fording that "the claims advanced in the shareholder claims are 
clearly equity claims". The Ad Hoc Securities Purchasers' Committee did not oppose the motion, and no issue was taken by 
any party with the court's determination that the shareholder claims against SFC were "equity claims". The Equity Claims 
Decision was subsequently affn -med by the Court  of Appeal for Ontario on November 23, 2012 [Sino-Forest Corp., Re, 2012 
ONCA 816 (Ont. C.A.)]. 

Ernst & Young Settlement 

24 The Ernst & Young Se ttlement, and third party releases, was not mentioned in the early versions of the Pl an. The initial 
creditors' meeting and vote on the Plan was scheduled to occur on November 29, 2012; when the Plan was amended on 
November 28, 2012, the creditors' meeting was adjourned to November 30, 2012. 

25 	On November 29, 2012, Ernst & Young's counsel and class counsel concluded the proposed E rnst & Young 
Settlement. The creditors' meeting was again adjourned, to December 3, 2012; on that date, a new Pl an  revision was released 
and the Ernst & Young Settlement was publicly announced. The Pl an  revision featured a new A rticle 11, reflecting the 
"framework" for the proposed E rnst & Young Settlement and for third-party releases for named third-party defendants as 
identified at that time as the Underwriters or in the future. 

26 	On December 3, 2012, a large majority of creditors approved the Plan. The Objectors note, however, that proxy 
materials were distributed weeks earlier and proxies were required to be submitted three days prior to the meeting and it is 
evident that creditors submitting proxies only had a pre-A rticle 11 version of the Plan. Further, no equity claimants, such as 
the Objectors, were entitled to vote on the Plan. On December 6, 2012, the Pl an  was further amended, adding E rnst & Young 
and BDO to Schedule A, thereby defining them as named third-party defendants. 
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27 Ultimately, the Ernst & Young Settlement provided for the payment by Ernst & Young of $117 million as a settlement 
fund, being the full monetary contribution by Ernst & Young to settle the Ernst & Young Claims; however, it remains subject 
to court  approval in Onta rio, and recognition in Quebec and the United States, and conditional, pursuant to A rticle 11.1 of the 
Plan, upon the following steps: 

(a) the granting of the sanction order sanctioning the Pl an  including the terms of the Ernst & Young Settlement and 
the Ernst & Young Release (which preclude any right to con tribution or indemnity against Ernst & Young); 

(b) the issuance of the Settlement Trust Order; 

(c) the issuance of any other orders necessary to give effect to the Ernst & Young Settlement and the Ernst & 
Young Release, including the Chapter 15 Recognition Order; 

(d) the fulfillment of all conditions precedent in the Ernst & Young Se ttlement; and 

(e) all orders being final orders not subject to further appeal or challenge. 

28 On December 6, 2012, Kim On filed a notice of appearance in the CCAA proceedings on behalf of three Objectors: 
Invesco, Northwest and Bâtirente. These Objectors opposed the sanctioning of the Pl an, insofar as it included Article 11, 
during the Plan  sanction hearing on December 7, 2012. 

29 	At the Plan  sanction hearing, SFC's counsel made it clear that the Plan itself did not embody the E rnst & Young 
Settlement, and that the pa rties' request that the Plan be sanctioned did not also cover approval of the E rnst & Young 
Settlement. Moreover, according to the Pl an  and minutes of settlement, the Ernst & Young Settlement would not be 
consummated (i.e. money paid and releases effective) unless and until several conditions had been satisfied in the future. 

30 	The Plan  was sanctioned on December 10, 2012 with Article 11. The Objectors take the position that the Funds' 
opposition was dismissed as premature and on the basis that nothing in the sanction order affected their rights. 

31 	On December 13, 2012, the cou rt  directed that its hearing on the Ernst & Young Settlement would take place on 
January 4, 2013, under both the CCAA and the Class Proceedings Act, 1992, S.O. 1992, c. 6 ("CPA"). Subsequently, the 
hearing was adjourned to February 4, 2013. 

32 	On January 15, 2013, the last day of the opt-out period established by orders of Perell J. and Émond J., six institutional 
investors represented by Kim On filed opt-out forms. These institutional investors are Northwest and Bâtirente, who were 
two of the three institutions represented by Kim On in the Carriage Motion, as well as Invesco, Matrix, Montrusco and 
Gestion Ferique (all of which are members of the P6yry Settlement Class). 

33 	According to the opt-out forms, the Objectors held approximately 1.6% of SFC shares outstanding on June 30, 2011 
(the day the Muddy Waters repo rt  was released). By way of con trast, Davis Selected Advisors and Paulson and Co., two of 
many institutional investors who suppo rt  the Ernst & Young Settlement, controlled more than 25% of SFC's shares at this 
time. In addition, the total number of outstanding objectors constitutes approximately 0.24% of the 34,177 SFC beneficial 
shareholders as of April 29, 2011. 
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Law and Analysis 

Court's Jurisdiction to Grant Requested Approval 

34 The Claims Procedure Order of May 14, 2012, at paragraph 17, provides that any person that does not file a proof of 
claim in accordance with the order is barred from making or enforcing such claim as against any other person who could 
claim contribution or indemnity from the Applicant. This includes claims by the Objectors against Ernst & Young for which 
Ernst & Young could claim indemnity from SFC. 

35 	The Claims Procedure Order also provides that the Ontario Plaintiffs are authorized to file one proof of claim in respect 
of the substance of the matters set out in the Onta rio class action, and that the Quebec Plaintiffs are similarly authorized to 
file one proof of claim in respect of the subst ance of the matters set out in the Quebec class action. The Objectors did not 
object to, or oppose, the Claims Procedure Order, either when it was sought or at any time thereafter. The Objectors did not 
file an  independent proof of claim and, accordingly, the Canadian Claimants were authorized to and did file a proof of claim 
in the representative capacity in respect of the Objectors' claims. 

36 	The Ernst & Young Settlement is pa rt  of a CCAA plan process. Claims, including contingent claims, are regularly 
compromised and settled within CCAA proceedings. This includes outstanding litigation claims against the debtor and third 
parties. Such compromises fully and finally dispose of such claims, and it follows that there are no continuing procedural or 
other rights in such proceedings. Simply put, there are no "opt-outs" in the CCAA. 

37 	It is well established that class proceedings can be settled in a CCAA proceeding. See Robertson v. Pro Quest 
Information & Learning Co., 2011 ONSC 1647 (Ont. S.C.J. [Commercial List]) [Robertson]. 

38 	As noted by Pepall J. (as she then was) in Robertson, para. 8: 

When dealing with the consensual resolution of a CCAA claim filed in a claims process that a rises out of ongoing 
litigation, typically no cou rt  approval is required. In contrast, class proceedings settlements must be approved by the 
court. The notice and process for dissemination of the settlement agreement must also be approved by the cou rt . 

39 In this case, the notice and process for dissemination have been approved. 

40 	The Objectors take the position that approval of the Ernst & Young Settlement would render their opt-out rights 
illusory; the inherent flaw with this argument is that it is not possible to ignore the CCAA proceedings. 

41 	In this case, claims arising out of the class proceedings are claims in the CCAA process. CCAA claims can be, by 
definition, subject to compromise. The Claims Procedure Order establishes that claims as against Ernst & Young fall within 
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the CCAA proceedings. Thus, these claims can also be the subject of settlement and, if settled, the claims of all creditors in 
the class can also be settled. 

42 	In my view, these proceedings are the appropriate time and place to consider approval of the Ernst & Young 
Settlement. This court  has the jurisdiction in respect of both the CCAA and the CPA. 

Should the Court Exercise Its Discretion to Approve the Settlement 

43 	Having established the jurisdictional basis to consider the motion, the cen tral inquiry is whether the cou rt  should 
exercise its discretion to approve the Ernst & Young Se ttlement. 

CCAA Interpretation 

44 	The CCAA is a "flexible statute", and the court has "jurisdiction to approve major transactions, including settlement 
agreements, during the stay period defined in the Initial Order". The CCAA affords cou rts broad jurisdiction to make orders 
and "fill in the gaps in legislation so as to give effect to the objects of the CCAA." [Nortel Networks Corp., Re, 2010 ONSC 
1708 (Ont. S.C.J. [Commercial List]), paras. 66-70 ("Re Nortel")); Canadian Red Cross Society / Société Canadienne de la 
Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299, 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List]), para. 43] 

45 Further, as the Supreme Cou rt  of Canada explained in Ted Leroy Trucking Ltd., Re, 2010 SCC 60 (S.C.C.), para. 58: 

CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial discretion 
in commercial courts under conditions one practitioner aptly described as "the hothouse of real time litigation" has been 
the primary method by which the CCAA has been adapted and has evolved to meet contemporary business and social 
needs (internal citations omitted). ...When large companies encounter difficulty, reorganizations become increasingly 
complex. CCAA courts have been called upon to innovate accordingly in exercising their jurisdiction beyond merely 
staying proceedings against the Debtor to allow breathing room for reorganization. They have been asked to sanction 
measures for which there is no explicit authority in the CCAA. 

46 It is also established that third-party releases are not an uncommon feature of complex restructurings under the CCAA 
[ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587 (Ont. C.A.) ("ATB Financial"); 
Nortel Networks Corp., Re, supra; Robertson, supra; Muscletech Research & Development Inc., Re (2007), 30 C.B.R. (5th) 
59, 156 A.C.W.S. (3d) 22 (Ont. S.C.J. [Commercial List]) ("Muscle Tech"); Grace Canada Inc., Re (2008), 50 C.B.R. (5th) 
25 (Ont. S.C.J. [Commercial List]); Allen-Vanguard Corp., Re, 2011 ONSC 5017 (Ont. S.C.J. [Commercial List])]. 

47 	The Court  of Appeal for Ontario has specifically confirmed that a third-party release is justified where the release 
forms part of a comprehensive compromise. As Blair J. A. stated in ATB Financial, supra: 

69. In keeping with this scheme and purpose, I do not suggest that any and all releases between creditors of the debtor 
company seeking to restructure and third pa rties may be made the subject of a compromise or arrangement between the 
debtor and its creditors. Nor do I think the fact that the releases may be "necessary" in the sense that the third pa rties or 
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the debtor may refuse to proceed without them, of itself, advances the argument in favour of fording jurisdiction 
(although it may well be relev ant in terms of the fairness and reasonableness analysis). 

70. The release of the claim in question must be justified as pa rt  of the compromise or arrangement between the debtor 
and its creditors. In sho rt, there must be a reasonable connection between the third party claim being compromised in the 
plan  and the restructuring achieved by the pl an  to warrant inclusion of the third party release in the plan ... 

71. In the course of his reasons, the application judge made the following findings, all of which are amply supported on 
the record: 

a) The parties to be released are necessary and essential to the restructuring of the debtor; 

b) The claims to be released are rationally related to the purpose of the Pl an and necessary for it; 

c) The Plan  cannot succeed without the releases; 

d) The parties who are to have claims against them released are contributing in a t angible and realistic way to the 
Plan ; and 

e) The Plan  will benefit not only the debtor companies but creditor Noteholders generally. 

72. Here, then — as was the case in T&N — there is a close connection between the claims being released and the 
restructuring proposal. The to rt  claims arise out of the sale and distribution of the ABCP Notes and their collapse in 
value, just as do the contractual claims of the creditors against the debtor companies. The purpose of the restructuring is 
to stabilize and shore up the value of those notes in the long run. The third pa rties being released are making separate 
contributions to enable those results to materialize. Those con tributions are identified earlier, at para. 31 of these 
reasons. The application judge found that the claims being released are not independent of or unrelated to the claims that 
the Noteholders have against the debtor companies; they are closely connected to the value of the ABCP Notes and are 
required for the Pl an  to succeed ... 

73. I am satisfied that the wording of the CCAA — construed in light of the purpose, objects and scheme of the Act and 
in accordance with the modem principles of statutory interpretation — suppo rts the court's jurisdiction and authority to 
sanction the Plan  proposed here, including the contested third-party releases contained in it. 

78. ... I believe the open-ended CCAA permits third-party releases that are reasonably related to the restructuring at 
issue because they are encompassed in the comprehensive terms "compromise" and "arr angement" and because of the 
double-voting majority and court  sanctioning statutory mechanism that makes them binding on unwilling creditors. 

113. At para. 71 above I recited a number of factual findings the application judge made in concluding that approval of 
the Plan  was within his jurisdiction under the CCAA and that it was fair and reasonable. For convenience, I reiterate 
them here — with two additional findings — because they provide an  important foundation for his analysis concerning 
the fairness and reasonableness of the Pl an. The application judge found that: 

a) The parties to be released are necessary and essential to the restructuring of the debtor; 

b) The claims to be released are rationally related to the purpose of the Pl an and necessary for it; 

c) The Plan  cannot succeed without the releases; 

d) The parties who are to have claims against them released are contributing in a t angible and realistic way to the 
Plan ; 
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e) The Plan will benefit not only the debtor companies but creditor Noteholders generally; 

f) The voting creditors who have approved the Plan did so with knowledge of the nature and effect of the releases; 
and that, 

g) The releases are fair and reasonable and not overly broad or offensive to public policy. 

48 	Furthermore, in ATB Financial, supra, para. 111, the Cou rt  of Appeal confuiued that pa rties are entitled to settle 
allegations of fraud and to include releases of such claims as  part  of the settlement. It was noted that "there is no legal 
impediment to granting the release of an antecedent claim in fraud, provided the claim is in the contemplation of the pa rties 
to the release at the time it is given". 

Relevant CCAA Factors 

49 	In assessing a settlement within the CCAA context, the cou rt  looks at the following three factors, as articulated in 
Robertson, supra: 

(a) whether the settlement is fair and reasonable; 

(b) whether it provides substantial benefits to other stakeholders; and 

(c) whether it is consistent with the purpose and spirit of the CCAA. 

50 	Where a settlement also provides for a release, such as here, cou rts assess whether there is "a reasonable connection 
between the third party claim being compromised in the plan and the restructuring achieved by the plan to warrant inclusion 
of the third party release in the plan". Applying this "nexus test" requires consideration of the following factors: [ATB 
Financial, supra, para. 70] 

(a) Are the claims to be released rationally related to the purpose of the plan? 

(b) Are the claims to be released necessary for the plan of arrangement? 

(c) Are the parties who have claims released against them contributing in a tangible and realistic way? and 

(d) Will the plan benefit the debtor and the creditors generally? 

Counsel Submissions 

51 	The Objectors argue that the proposed Ernst & Young Release is not integral or necessary to the success of Sino- 
Forest's restructuring plan, and, therefore, the standards for granting thirdparty releases in the CCAA are not satisfied. No 
one has asserted that the pa rties require the Ernst & Young Settlement or Ernst & Young Release to allow the Plan to go 
forward; in fact, the Plan has been implemented prior to consideration of this issue. Further, the Objectors contend that the 
$117 million settlement payment is not essential, or even related, to the restructuring, and that it is concerning, and telling, 
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that varying the end of the Ernst & Young Settlement and Ernst & Young Release to accommodate opt-outs would extinguish 
the settlement. 

52 The Objectors also argue that the Ernst & Young Settlement should not be approved because it would vitiate opt-out 
rights of class members, as conferred as follows in section 9 of the CPA: "Any member of a class involved in a class 
proceeding may opt-out of the proceeding in the manner and within the time specified in the ce rtification order." This right is 
a fundamental element of procedural fairness in the Onta rio class action regime [Fischer v. IG Investment Management Ltd., 
2012 ONCA 47 (Ont. C.A.), para. 69], and is not a mere technicality or illusory. It has been described as absolute [Durling v. 
Sunrise Propane Energy Group Inc., 2011 ONSC 266 (Ont. S.C.J.)]. The opt-out period allows persons to pursue their self-
interest and to preserve their rights to pursue individual actions [Mangan v. Inco Ltd. (1998), 16 C.P.C. (4th) 165, 38 O.R. 
(3d) 703 (Ont. Gen. Div.)]. 

53 	Based on the foregoing, the Objectors submit that a proposed class action settlement with E rnst & Young should be 
approved solely under the CPA, as the Pbyry Settlement was, and not through misuse of a third-party release procedure under 
the CCAA. Further, since the minutes of settlement make it clear that Ernst & Young retains discretion not to accept or 
recognize normal opt-outs if the CPA procedures are invoked, the Ernst & Young Settlement should not be approved in this 
respect either. 

54 Multiple parties made submissions favouring the Ernst & Young Settlement (with the accompanying Ernst & Young 
Release), arguing that it is fair and reasonable in the circumstances, benefits the CCAA stakeholders (as evidenced by the 
broad-based suppo rt  for the Plan and this motion) and rationally connected to the Pl an. 

55 	Ontario Plaintiffs' counsel submits that the form of the bar order is fair and properly balances the competing interests 
of class members, Ernst & Young and the non-settling defendants as: 

(a) class members are not rele asing their claims to a greater extent than necessary; 

(b) Ernst & Young is ensured that its obligations in connection to the Settlement will conclude its liability in the 
class proceedings; 

(c) the non-settling defendants will not have to pay more following a judgment than they would be required to pay 
if Ernst & Young remained as a defendant in the action; and 

(d) the non-settling defendants are granted broad rights of discovery and an appropriate credit in the ongoing 
litigation, if it is ultimately determined by the cou rt  that there is a right of contribution and indemnity between the 
co-defendants. 

56 	SFC argues that Ernst & Young's suppo rt  has simplified and accelerated the Plan process, including reducing the 
expense and management time otherwise to be incurred in litigating claims, and was a catalyst to encouraging many pa rties, 
including the Underwriters and BDO, to withdraw their objections to the Pl an. Further, the result is precisely the type of 
compromise that the CCAA is designed to promote; namely, E rnst & Young has provided a tangible and significant 
contribution to the Plan (notwithstanding any pitfalls in the litigation claims against Ernst & Young) that has enabled SFC to 
emerge as Newco/Newcoll in a timely way and with potential viability. 
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57 	Ernst & Young's counsel submits that the Ernst & Young Settlement, as a whole, including the Ernst & Young 
Release, must be approved or rejected; the cou rt  cannot modify the terms of a proposed settlement. Further, in deciding 
whether to reject a settlement, the cou rt  should consider whether doing so would put the settlement in "jeopardy of being 
unravelled". In this case, counsel submits there is no obligation on the pa rties to resume discussions and it could be that the 
parties have reached their limits in negotiations and will backtrack from their positions or ab andon the effort . 

Analysis and Conclusions 

58 The Ernst & Young Release forms part  of the Ernst & Young Settlement. In considering whether the E rnst & Young 
Settlement is fair and reasonable and ought to be approved, it is necessary to consider whether the E rnst & Young Release 
can be justified as part of the Ernst & Young Se ttlement. See ATB Financial, supra, para. 70, as quoted above. 

59 In considering the appropriateness of including the Ernst & Young Release, I have taken into account the following. 

60 	Firstly, although the Plan  has been sanctioned and implemented, a significant aspect of the Plan is a dist ribution to 
SFC's creditors. The significant and, in fact, only monetary cont ribution that can be directly identified, at this time, is the 
$117 million from the Ernst & Young Settlement. Simply put, until such time as the Ernst & Young Settlement has been 
concluded and the settlement proceeds paid, there can be no dist ribution of the settlement proceeds to parties entitled to 
receive them. It seems to me that in order to effect any distribution, the Ernst & Young Release has to be approved as pa rt  of 
the Ernst & Young Se ttlement. 

61 	Secondly, it is apparent that the claims to be released against Ernst & Young are rationally related to the purpose of the 
Plan and necessary for it. SFC put forward the Pl an. As I outlined in the Equity Claims Decision, the claims of E rnst & 
Young as against SFC are intertwined to the extent that they cannot be separated. Similarly, the claims of the Objectors as 
against Ernst & Young are, in my view, intertwined and related to the claims against SFC and to the purpose of the Pl an. 

62 	Thirdly, although the Plan c an, on its face, succeed, as evidenced by its implementation, the reality is that without the 
approval of the Ernst & Young Settlement, the objectives of the Plan remain unfulfilled due to the practical inability to 
distribute the settlement proceeds. Further, in the event that the Ernst & Young Release is not approved and the litigation 
continues, it becomes circular in nature as the position of E rnst & Young, as detailed in the Equity Claims Decision, involves 
Ernst & Young bringing an  equity claim for contribution and indemnity as against SFC. 

63 	Fourthly, it is clear that Ernst & Young is contributing in a t angible way to the Plan, by its significant contribution of 
$117 million. 

64 	Fifthly, the Plan  benefits the claimants in the form of a t angible distribution. Blair J.A., at paragraph 113 of ATB 
Financial, supra, referenced two further facts as found by the application judge in that case; namely, the voting creditors who 
approved the Plan  did so with the knowledge of the nature and effect of the releases. That situation is also present in this 
case. 
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65 	Finally, the application judge in ATB Financial, supra, held that the releases were fair and reasonable and not overly 
broad or offensive to public policy. In this case, having considered the alternatives of lengthy and uncertain litigation, and the 
full knowledge of the Canadian plaintiffs, I conclude that the Ernst & Young Release is fair and reasonable and not overly 
broad or offensive to public policy. 

66 In my view, the Ernst & Young Settlement is fair and reasonable, provides substantial benefits to relevant stakeholders, 
and is consistent with the purpose and spirit of the CCAA. In addition, in my view, the factors associated with the ATB 
Financial nexus test favour approving the Ernst & Young Release. 

67 	In Nortel Networks Corp., Re, supra, para. 81, I noted that the releases benefited creditors generally because they 
"reduced the risk of litigation, protected Nortel against potential contribution claims and indemnity claims and reduced the 
risk of delay caused by potentially complex litigation and associated depletion of assets to fund potentially significant 
litigation costs". In this case, there is a connection between the release of claims against Ernst & Young and a distribution to 
creditors. The plaintiffs in the litigation are shareholders and Noteholders of SFC. These plaintiffs have claims to assert 
against SFC that are being directly satisfied, in pa rt, with the payment of $117 million by Ernst & Young. 

68 In my view, it is clear that the claims Ernst & Young asserted against SFC, and SFC's subsidiaries, had to be addressed 
as part  of the restructuring. The interrelationship between the various entities is further demonstrated by Ernst & Young's 
submission that the release of claims by Ernst & Young has allowed SFC and the SFC subsidiaries to contribute their assets 
to the restructuring, unencumbered by claims totalling billions of dollars. As SFC is a holding company with no material 
assets of its own, the unencumbered pa rticipation of the SFC subsidiaries is crucial to the restructuring. 

69 	At the outset and during the CCAA proceedings, the Applicant and Monitor specifically and consistently identified 
timing and delay as critical elements that would impact on maximization of the value and preservation of SFC's assets. 

70 Counsel submits that the claims against Ernst & Young and the indemnity claims asserted by Ernst & Young would, 
absent the Ernst & Young Settlement, have to be fmally determined before the CCAA claims could be quantified. As such, 
these steps had the potential to significantly delay the CCAA proceedings. Where the claims being released may take years to 
resolve, are risky, expensive or otherwise uncertain of success, the benefit that accrues to creditors in having them settled 
must be considered. See Nortel Networks Corp., Re, supra, paras. 73 and 81; and Muscletech, supra, paras. 19-21. 

71 	Implicit in my findings is rejection of the Objectors' arguments questioning the validity of the Ernst & Young 
Settlement and Ernst & Young Release. The relev ant consideration is whether a proposed settlement and third-party release 
sufficiently benefits all stakeholders to justify cou rt  approval. I reject the position that the $117 million settlement payment is 
not essential, or even related, to the restructuring; it represents, at this point in time, the only real monetary consideration 
available to stakeholders. The potential to vary the E rnst & Young Settlement and Ernst & Young Release to accommodate 
opt-outs is futile, as the court is being asked to approve the Ernst & Young Settlement and Ernst & Young Release as 
proposed. 

72 I do not accept that the class action settlement should be approved solely under the CPA. The reality facing the pa rties 
is that SFC is insolvent; it is under CCAA protection, and stakeholder claims are to be considered in the context of the CCAA 
regime. The Objectors' claim against Ernst & Young cannot be considered in isolation from the CCAA proceedings. The 
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claims against Ernst & Young are interrelated with claims as against SFC, as is made clear in the Equity Claims Decision and 
Claims Procedure Order. 

73 	Even if one assumes that the opt-out argument of the Objectors can be sustained, and optout rights fully provided, to 
what does that lead? The Objectors are left with a claim against Ernst & Young, which it then has to put forward in the 
CCAA proceedings. Without taking into account any argument that the claim against Ernst & Young may be affected by the 
claims bar date, the claim is still capable of being addressed under the Claims Procedure Order. In this way, it is again subject 
to the CCAA fairness and reasonable test as set out in ATB Financial, supra. 

74 	Moreover, CCAA proceedings take into account a class of creditors or stakeholders who possess the same legal 
interests. In this respect, the Objectors have the same legal interests as the Ontario Plaintiffs. Ultimately, this requires 
consideration of the totality of the class. In this case, it is clear that the pa rties supporting the Ernst & Young Settlement are 
vastly superior to the Objectors, both in number and dollar value. 

75 	Although the right to opt-out of a class action is a fundamental element of procedural fairness in the Ontario class 
action regime, this argument cannot be taken in isolation. It must be considered in the context of the CCAA. 

76 The Objectors are, in fact, pa rt  of the group that will benefit from the Ernst & Young Settlement as they specifically 
seek to reserve their rights to "opt-in" and share in the spoils. 

77 	It is also clear that the jurisprudence does not permit a dissenting stakeholder to opt-out of a restructuring. [Sammi 
Atlas Inc., Re (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List])).] If that were possible, no creditor would take 
part  in any CCAA compromise where they were to receive less than the debt owed to them. There is no right to opt-out of 
any CCAA process, and the statute contemplates that a minority of creditors are bound by the plan which a majority have 
approved and the cou rt  has determined to be fair and reasonable. 

78 	SFC is insolvent and all stakeholders, including the Objectors, will receive less than what they are owed. By virtue of 
deciding, on their own volition, not to participate in the CCAA process, the Objectors relinquished their right to file a claim 
and take steps, in a timely way, to assert their rights to vote in the CCAA proceeding. 

79 Further, even if the Objectors had filed a claim and voted, their minimal 1.6% stake in SFC's outstanding shares when 
the Muddy Waters repo rt  was released makes it highly unlikely that they could have altered the outcome. 

80 	Finally, although the Objectors demand a right to conditionally opt-out of a settlement, that right does not exist under 
the CPA or CCAA. By virtue of the ce rtification order, class members had the ability to opt-out of the class action. The 
Objectors did not opt-out in the true sense; they purported to create a conditional opt-out. Under the CPA, the right to opt-out 
is "in the manner and within the time specified in the ce rtification order". There is no provision for a conditional opt-out in 
the CPA, and Ontario's single opt-out regime causes "no prejudice...to putative class members". [CPA, section 9; Osmun v. 
Cadbury Adams Canada Inc. (2009), 85 C.P.C. (6th) 148 (Ont. S.C.J.), paras. 43-46; and Eidoo v. Infineon Technologies AG, 
2012 ONSC 7299 (Ont. S.C.J.).] 
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Miscellaneous 

81 	For greater certainty, it is my understanding that the issues raised by Mr. O'Reilly have been clarified such that the 
effect of this endorsement is that the Junior Objectors will be included with the same status as the Onta rio Plaintiffs. 

Disposition 

82 	In the result, for the foregoing reasons, the motion is granted. A declaration shall issue to the effect that the Ernst & 
Young Settlement is fair and reasonable in all the circumstances. The Ernst & Young Se ttlement, together with the Ernst & 
Young Release, is approved and an  order shall issue substantially in the form requested. The motion of the Objectors is 
dismissed. 

Motion granted. 

End of Document 	 Copyright ` Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights 
reserved. 
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MOTION by insolvent company for sanction of liquidation pl an . 

Ground J.: 

1 	The motion before this court  is brought by the Applicants pursuant to s. 6 of the Companies' Creditors Arrangement 
Act, R.S.C. 1985, c. C-36, as  amended (the "CCAA") for the s anction of a plan (the "Plan") put forward by the Applicants for 
distributions to each creditor in the General Claimants Class ("GCC") and each creditor in the Personal Injury Claimants 
Class ("PICC"), such dis tributions to be funded from the contributed funds paid to the Monitor by the subject parties ("SP") 
as defined in the Plan . 

2 The Plan  is not a restructuring pl an  but is a unique liquidation plan  funded entirely by parties other than the Applicants. 

3 	The purpose and goal of the Applicants in seeking relief under the CCAA is to achieve a global resolution of a large 
number of product liability and other lawsuits commenced principally in the United States of America by numerous 
claimants and which relate to products formerly advertised, marketed and sold by MuscleTech Research and Development 
Inc. ("MDI") and to resolve such actions as against the Applicants and Third Pa rties. 

4 In addition to the Applicants, many of these actions named as a party defendant one or more of: (a) the directors and 
officers, and affiliates of the Applicants (i.e. one or more of the Iovate Companies); and/or (b) arm's length third pa rties such 
as manufacturers, researchers and retailers of MDI's products (collectively, the "Third Pa rties"). Many, if not all, of the Third 
Parties have claims for con tribution or indemnity against the Applicants and/or other Third Pa rties relating to these actions. 

The Claims Process 

5 	On March 3, 2006, this cou rt  granted an  unopposed order (the "Call For Claims Order") that established a process for 
the calling of: (a) all Claims (as defined in the Call For Claims Order) in respect of the Applicants and its officers and 
directors; and (b) all Product Liability Claims (as defined in the Call For Claims Order) in respect of the Applicants and 
Third Parties. 

6 The Call For Claims Order required people who wished to advance claims to file proofs of claim with the Monitor by no 
later than 5:00 p.m. (EST) on May 8, 2006 (the "Claims Bar Date"), failing which any and all such claims would be forever 
barred. The Call For Claims Order was approved by unopposed Order of the United States District Cou rt  for the Southern 
District of New York (the "U.S. Court") dated March 22, 2006. The Call For Claims Order set out in a comprehensive 
manner the types of claims being called for and established an elaborate method of giving broad notice to anyone who might 
have such claims. 

7 	Pursuant to an  order dated June 8, 2006 (the "Claims Resolution Order"), this cou rt  approved a process for the 
resolution of the Claims and Product Liability Claims. The claims resolution process set out in the Claims Resolution Order 
provided for, inter cilia: (a) a process for the review of proofs of claim filed with the Monitor; (b) a process for the 
acceptance, revision or dispute, by the Applicants, with the assistance of the Monitor, of Claims and/or Product Liability 
Claims for the purposes of voting and/or dis tribution under the  Plan; (c) the appointment of a claims officer to resolve 
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disputed claims; and (d) an  appeal process from the determination of the claims officer. The Claims Resolution Order was 
recognized and given effect in the U.S. by Order of the U.S. Cou rt  dated August 1, 2006. 

8 From the outset, the Applicants' successful restructuring has been openly premised on a global resolution of the Product 
Liability Claims and the recognition that this would be achievable primarily on a consensual basis within the structure of a 
plan  of compromise or arrangement only if the universe of Product Liability Claims was brought forward. It was known to 
the Applicants that certain of the Third Parties implicated in the Product Liability Actions were agreeable in principle to 
contributing to the funding of a pl an, provided that as a result of the restructuring process they would achieve certainty as to 
the resolution of all claims and prospective claims against them related to MDI products. It is fundamental to this 
restructuring that the Applicants have no material assets with which to fund a plan other than the cont ributions of such Third 
Parties. 

9 	Additionally, at the time of their filing under the CCAA, the Applicants were involved in litigation with their insurer, 
Zurich Insurance Company ("Zurich C anada") and Zurich America Insurance Comp any, regarding the scope of the 
Applicants' insurance coverage and liability for defence expenses incurred by the Applicants in connection with the Product 
Liability Actions. 

10 	The Applicants recognized that in order to achieve a global resolution of the Product Liability Claims, multi-party 
mediation was more likely to be successful in providing such resolution in a timely manner than a claims dispute process. By 
unopposed Order dated April 13, 2006 (the "Mediation Order"), this cou rt  approved a mediation process (the "Mediation") to 
advance a global resolution of the Product Liability Claims. Mediations were conducted by a Court-appointed mediator 
between and among groups of claimants and stakeholders, including the Applicants, the Ad Hoc Committee of MuscleTech 
Tort  Claimants (which had previously received formal recognition by the Cou rt and the U.S. Court), Zurich Canada and 
certain other Third Pa rties. 

11 The Mediation facilitated meaningful discussions and proved to be a highly successful mechanism for the resolution of 
the Product Liability Claims. The vast majority of Product Liability Claims were settled by the end of July, 2006. Se ttlements 
of three other Product Liability Claims were achieved at the beginning of November, 2006. A settlement was also achieved 
with Zurich Canada outside the mediation. The foregoing settlements are conditional upon a successfully implemented Pl an  
that contains the releases and injunctions set forth in the Pl an . 

12 	As part  of the Mediation, agreements in respect of the funding of the foregoing settlements were achieved by and 
among the Applicants, the Iovate Companies and ce rtain Third Parties, which funding (together with other funding being 
contributed by Third Parties) (collectively, the "Contributed Funds") comprises the funds to be distributed to affected 
creditors under the Pl an. The Third Party funding arr angements are likewise conditional upon a successfully implemented 
Plan  that contains the releases and injunctions set forth in the Pl an . 

13 	It is well settled law that, for the cou rt  to exercise its discretion pursuant to s. 6 of the CCAA and sanction a plan, the 
Applicants must establish that: (a) there has been s trict compliance with all statutory requirements and adherence to previous 
orders of the cou rt; (b) nothing has been done or purported to be done that is not authorized by the CCAA; and (c) the Pl an  is 
fair and reasonable. 
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14 	On the evidence before this cou rt  I am fully satisfied that the first two requirements have been met. At the outset of 
these proceedings, Farley J. found that the Applicants met the criteria for access to the protection of the CCAA. The 
Applicants are insolvent within the meaning of Section 2 of the CCAA and the Applicants have total claims within the 
meaning of Section 12 of the CCAA in excess of $5,000,000. 

15 	By unopposed Order dated December 15, 2006 (the "Meeting Order"), this Cou rt  approved a process for the calling 
and holding of meetings of each class of creditors on January 26, 2007 (collectively, the "Meetings"), for the purpose of 
voting on the Plan. The Meeting Order was approved by unopposed Order of the U.S. Cou rt  dated January 9, 2007. On 
December 29, 2006, and in accordance with the Meeting Order, the Monitor served all creditors of the Applicants, with a 
copy of the Meeting Materials (as defined in the Meeting Order). 

16 The Plan  was filed in accordance with the Meeting Order. The Meetings were held, quorums were present and the 
voting was carried out in accordance with the Meeting Order. The Plan was unanimously approved by both classes of 
creditors satisfying the statutory requirements of the CCAA. 

17 	This court  has made approximately 25 orders since the Initial Order in carrying out its general supervision of all steps 
taken by the Applicants pursuant to the Initial CCAA order and in development of the Pl an. The U.S. Court  has recognized 
each such order and the Applicants have fully complied with each such order. 

The Plan is Fair and Reasonable 

18 	It has been held that in determining whether to s anction a plan, the court  must exercise its equitable jurisdiction and 
consider the prejudice to the various pa rties that would flow from granting or refusing to grant approval of the plan and must 
consider alternatives available to the Applicants if the plan is not approved. An impo rtant factor to be considered by the cou rt  
in determining whether the pl an  is fair and reasonable is the degree of approval given to the pl an  by the creditors. It has also 
been held that, in determining whether to approve the pl an, a court  should not second-guess the business aspects of the plan 
or substitute its views for that of the stakeholders who have approved the pl an . 

19 	In the case at bar, all of such considerations, in my view must lead to the conclusion that the Pl an  is fair and 
reasonable. On the evidence before this cou rt, the Applicants have no assets and no funds with which to fund a dis tribution to 
creditors. Without the Contributed Funds there would be no dis tribution made and no Plan  to be sanctioned by this cou rt . 
Without the Contributed Funds, the only alternative for the Applicants is bankruptcy and it is clear from the evidence before 
this court  that the unsecured creditors would receive nothing in the event of bankruptcy. 

20 A unique feature of this Pl an  is the Releases provided under the Pl an  to Third Parties in respect of claims against them 
in any way related to "the research, development, manufacture, marketing, sale, distribution, application, advertising, supply, 
production, use or ingestion of products sold, developed or distributed by or on behalf of'  the Applicants (see Article 9.1 of 
the Plan). It is self-evident, and the Subject Pa rties have confirmed before this cou rt, that the Contributed Funds would not be 
established unless such Third Par ty  Releases are provided and accordingly, in my view it is fair and reasonable to provide 
such Third Party releases in order to establish a fund to provide for distributions to creditors of the Applicants. With respect 
to support  of the Plan, in addition to unanimous approval of the Pl an  by the creditors represented at meetings of creditors, 
several other stakeholder groups suppo rt  the sanctioning of the Plan, including Iovate Health Sciences Inc. and its 
subsidiaries (excluding the Applicants) (collectively, the "Iovate Companies"), the Ad Hoc Committee of MuscleTech To rt  
Claimants, GN Oldco, Inc. f/k/a General Nu trition Corporation, Zurich American Insurance Comp any, Zurich Insurance 
Company, HVL, Inc. and XL Insurance America Inc. It is particularly significant that the Monitor suppo rts the sanctioning of 
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the Plan. 

21 	With respect to balancing prejudices, if the Pl an  is not sanctioned, in addition to the obvious prejudice to the creditors 
who would receive nothing by way of dist ribution in respect of their claims, other stakeholders and Third Pa rties would 
continue to be mired in extensive, expensive and in some cases conflicting litigation in the United States with no predictable 
outcome. 

22 	The sanction of the Plan  was opposed only by prospective representative plaintiffs in five class actions in the United 
States. This court has on two occasions denied class action claims in this proceeding by orders dated August 16, 2006 with 
respect to products containing prohormone and dated December 11, 2006 with respect to Hydroxycut products. The first of 
such orders was appealed to the Onta rio Court  of Appeal and the appeal was dismissed. The second of such orders was not 
appealed. In my reasons with respect to the second order, I stated as follows: 

...This CCAA proceeding was commenced for the purpose of achieving a global resolution of all product liability and 
other lawsuits commenced in the United States against Muscletech. As a result of strenuous negotiation and successful 
court-supervised mediation through the Dis trict Court, the Applicants have succeeded in resolving virtually all of the 
outstanding claims with the exception of the Osborne claim and, to permit the filing of a class proof of claim at this 
time, would seriously disrupt and extend the CCAA proceedings and the approval of a Pl an  and would increase the costs 
and decrease the benefits to all stakeholders. There appears to have been adequate notice to potential claimants and no 
member of the putative class other than Osborne herself has filed a proof of claim. It would be reasonable to infer that 
none of the other members of the putative class is interested in filing a claim in view of the minimal amounts of their 
claims and of the difficulty of coming up with documentation to suppo rt  their claim. In this context the comments of 
Rakoff, J. in Re Ephedra Products Liability Litigation (2005) U.S. Dist. LEXIS 16060 at page 6 are particularly apt. 

Further still, allowing the consumer class actions would unreasonably waste an estate that was already grossly 
insufficient to pay the allowed claims of creditors who had filed timely individual proofs of claim. The Debtors and 
Creditors Committee estimate that the average claim of class [*10] members would be $ 30, entitling each claimant 
to a distribution of about $ 4.50 (figures which Barr and Lackowski do not dispute; although Cirak argues that 
some consumers made repeated purchases of Twinlabs steroid hormones totaling a few hundred dollars each). 
Presumably, each claimant would have to show some proof of purchase, such as the product bottle. Because the 
Debtor ceased marketing these products in 2003, many purchasers would no longer have such proof. Those who 
did might well find the prospect of someday recovering $ 4.50 not worth the trouble of searching for the old bottle 
or store receipt and filing a proof of claim. Claims of class members would likely be few and small. The only real 
beneficiaries of applying Rule 23 would be the lawyers representing the class. Cf Woodward, 205 B.R. at 376-77. 
The Court  has discretion under Rule 9014 to find that the likely total benefit to class members would not justify the 
cost to the estate of defending a class action under Rule 23. 

[35] In addition, in the case at bar, there would appear to be substantial doubt as to whether the basis for the class action, 
that is the alleged false and misleading advertising, would be found to be established and substantial doubt as to whether 
the class is certifiable in view of being overly broad, amorphous or vague and administratively difficult to determine 
(See Perez et al. v. Metabolife International Inc. (2003) U.S. Dist. LEXIS 21206 at pages 3-5). The timing of the 
bringing of this motion in this proceeding is also problematic. The claims bar date has passed. The mediation process is 
virtually completed and the Osborne claim is one of the few claims not settled in mediation although counsel for the 
putative class were permitted to participate in the mediation process. The filing of the class action in California occurred 
prior to the initial CCAA Order and at no prior time has this court  been asked to approve the filing of a class action 
proof of claim in these proceedings. The claims of the putative class members as reflected in the comments of Rakoff, J. 
quoted above would be limited to a refund of the purchase price for the products in question and, in the context of 
insolvency and restructuring proceedings, de minimus claims should be discouraged in that the costs and time in 
adjudicating such claims outweigh the potential recoveries for the claimants. The claimants have had ample opportunity 
to file evidence that the call for claims order or the claims process as implemented has been prejudicial or unfair to the 
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putative class members. 

23 	The representative Plaintiffs opposing the s anction of the Pl an  do not appear to be rearguing the basis on which the 
class claims were disallowed. Their position on this motion appears to be that the Plan is not fair and reasonable in that, as a 
result of the sanction of the Pl an, the members of their classes of creditors will be precluded as a result of the Third Par ty  
Releases from taking any action not only against MuscleTech but against the Third Pa rties who are defendants in a number of 
the class actions. I have some difficulty with this submission. As stated above, in my view, it must be found to be fair and 
reasonable to provide Third Pa rty Releases to persons who are contributing to the Contributed Funds to provide funding for 
the distributions to creditors pursuant to the Plan. Not only is it fair and reasonable; it is absolutely essential. There will be no 
funding and no Plan if the Third Par ty  Releases are not provided. The representative Plaintiffs and all the members of their 
classes had ample opportunity to submit individual proofs of claim and have chosen not to do so, except for two or three of 
the representative Plaintiffs who did file individual proofs of claim but withdrew them when asked to submit proof of 
purchase of the subject products. Not only are the claims of the representative Plaintiffs and the members of their classes now 
barred as a result of the Claims Bar Order, they cannot in my view take the position that the Pl an  is not fair and reasonable 
because they are not participating in the benefits of the Pl an  but are precluded from continuing their actions against 
MuscleTech and the Third Parties under the terms of the Plan. They had ample opportunity to participate in the Pl an and in 
the benefits of the Pl an, which in many cases would presumably have resulted in full reimbursement for the cost of the 
product and, for whatever reason, chose not to do so. 

The representative Plaintiffs also appear to challenge the jurisdiction of this cou rt  to authorize the Third Party  Releases as 
one of the terms of the Pl an  to be sanctioned. I remain of the view expressed in paragraphs 7-9 of my endorsement dated 
October 13, 2006 in this proceeding on a motion brought by ce rtain personal injury claimants, as follows: 

With respect to the relief sought relating to Claims against Third Pa rties, the position of the Objecting Claimants appears 
to be that this court  lacks jurisdiction to make any order affecting claims against third pa rties who are not applicants in a 
CCAA proceeding. I do not agree. In the case at bar, the whole pl an  of compromise which is being funded by Third 
Parties will not proceed unless the plan provides for a resolution of all claims against the Applicants and Third Pa rties 
arising out of "the development, advertising and marketing, and sale of health supplements, weight loss and sports 
nutrition or other products by the Applicants or any of them" as pa rt  of a global resolution of the litigation commenced 
in the United States. In his Endorsement of January 18, 2006, Farley J. stated: 

the Product Liability system vis-à-vis the Non-Applicants appears to be in essence derivative of claims against the 
Applicants and it would neither be logical nor practical/functional to have that Product Liability litigation not be 
dealt with on an all encompassing basis. 

Moreover, it is not uncommon in CCAA proceedings, in the context of a plan of compromise and arr angement, to 
compromise claims against the Applicants and other parties against whom such claims or related claims are made. In 
addition, the Claims Resolution Order, which was not appealed, clearly defines Product Liability Claims to include 
claims against Third Parties and all of the Objecting Claimants did file Proofs of Claim settling [sic] out in detail their 
claims against numerous Third Pa rties. 

It is also, in my view, significant that the claims of certain of the Third Pa rties who are funding the proposed settlement 
have against the Applicants under various indemnity provisions will be compromised by the ultimate Pl an  to be put 
forward to this court. That alone, in my view, would be a sufficient basis to include in the Pl an, the settlement of claims 
against such Third Parties. The CCAA does not prohibit the inclusion in a Pl an  of the settlement of claims against Third 
Parties. In Re Canadian Airlines Corp. (2000), 20 C.B.R. (4th) Paperny J. stated at p. 92: 

While it is true that section 5.2 of the CCAA does not authorize a release of claims against third pa rties other than 
directors, it does not prohibit such releases either. The amended terms of the release will not prevent claims from 
which the CCAA expressly prohibits release. 
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24 	The representative Plaintiffs have referred to ce rtain decisions in the United States that appear to question the 
jurisdiction of the courts to grant Third Party  Releases. I note, however, that Judge Rakoff, who is the U.S. District Cou rt  
Judge is seized of the MuscleTech proceeding, and Judge Drain stated in a hearing in Re TL Administration Corporation on 
July 21, 2005: 

It appears to us to be clear that this release was, indeed, essential to the settlement which underlies this plan as set forth 
at length on the record, including by counsel for the official claimants committee as well as by the other pa rties 
involved, and, as importantly, by our review of the settlement agreement itself, which from the sta rt, before this 
particular plan in fact was filed, included a release that was not limited to class 4 claims but would extend to claims in 
class 5 that would include the type of claim asserted by the consumer class claims. 

Therefore, in contrast to the Blechman release, this release is essential to confirmation of this plan and the dist ributions 
that will be made to creditors in both classes, class 4 and class 5. 

Secondly, the parties who are being released here have asserted indemnification claims against the estate, and because of 
the active nature of the litigation against them, it appears that those claims would have a good chance, if not resolved 
through this plan, of actually being allowed and reducing the claims of creditors. 

At least there is a clear element of circularity between the third-party claims and the indemnification rights of the 
settling third parties, which is another very impo rtant factor recognized in the Second Circuit cases, including Manville, 
Drexel, Finely, Kumble and the like. 

The settling third parties it is undisputed are contributing by far the most assets to the settlement, and those assets are 
substantial in respect of this reorganization by this Chapter 11 case. They're the main assets being contributed. 

Again, both classes have voted overwhelmingly for confirmation of the plan, particularly in terms of the numbers of 
those voting. Each of those factors, although they may be weighed differently in different cases, appear in all the cases 
where there have been injunctions protecting third pa rties. 

The one factor that is sometimes cited in other cases, i.e., that the settlement will pay substantially all of the claims 
against the estate, we do not view to be dispositive. Obviously, substantially all of the claims against the estate are not 
being paid here. On the other hand, even, again, in the Second Circuit cases, that is not a dispositive factor. There have 
been numerous cases where pl ans have been confirmed over opposition with respect to third-party releases and third-
party injunctions where the percentage recovery of creditors was in the r ange provided for under this plan . 

The key point is that the settlement was arrived at after arduous arm's length negotiations and that it is a substantial 
amount and that the key parties in interest and the court  are satisfied that the settlement is fair and it is unlikely that 
substantially more would be obtained in negotiation. 

25 The reasoning of Judge Rakoff and Judge Drain is, in my view, equally applicable to the case at bar where the facts are 
substantially similar. 

26 It would accordingly appear that the jurisdiction of the cou rts to grant Third Par ty  Releases has been recognized both in 
Canada and in the United States. 

27 An order will issue sanctioning the Pl an  in the form of the order submitted to this cou rt and appended as Schedule B to 
this endorsement. 
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Schedule "A" 

HC Formulations Ltd. 

CELL Formulations Ltd. 

NITRO Formulations Ltd. 

MESO Formulations Ltd. 

ACE Formulations Ltd. 

MISC Formulations Ltd. 

GENERAL Formulations Ltd. 

ACE US Trademark Ltd. 

MT Canadian Supplement Trademark Ltd. 

MT Foreign Supplement Trademark Ltd. 

HC Trademark Holdings Ltd. 

HC US Trademark Ltd. 

1619005 Ontario Ltd. (f/k/a New HC US Trademark Ltd.) 

HC Canadian Trademark Ltd. 

HC Foreign Trademark Ltd. 

Schedule "B" 
Court  File No. 06-CL-6241 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE 	 ) THURSDAY, THE 15TH 

MR. JUSTICE GROUND 	 ) DAY OF FEBRUARY, 2007 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
AND IN THE MATTER OF MUSCLETECH RESEARCH AND DEVELOPMENT INC. AND THOSE ENTITIES 
LISTED ON SCHEDULE "A" HERETO 

Applicants 

Sanction Order 
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THIS MOTION, made by MuscleTech Research and Development Inc. ("MDI") and those entities listed on Schedule 
"A" hereto (collectively with MDI, the "Applicants") for an order approving and sanctioning the plan of compromise or 
arrangement (inclusive of the schedules thereto) of the Applicants dated December 22, 2006 (the "Plan"), as approved 
by each class of Creditors on January 26, 2007, at the Meeting, and which Plan (without schedules) is attached as 
Schedule "C" to this Order, and for certain other relief, was heard this day at 330 University Avenue, Toronto, Onta rio. 

ON READING: (a) the within Notice of Motion, filed; (b) the Affidavit of Terry Begley sworn January 31, 2007, filed; 
and (c) the Seventeenth Repo rt  of the Monitor dated February 7, 2007 (the "Seventeenth Repo rt"), filed, and upon 
hearing submissions of counsel to: (a) the Applicants; (b) the Monitor; (c) Iovate Health Sciences Group Inc. and those 
entities listed on Schedule `B" hereto; (d) the Ad Hoc Committee of MuscleTech To rt  Claimants (the "Committee"); (e) 
GN Oldco, Inc. f/k/a General Nut rition Companies; (f) Zurich Insurance Company; (g) GNC Corporation and other 
GNC newcos; and (h) ce rtain representative plaintiffs in purported class actions involving products containing the 
ingredient prohormone, no one appearing for the other persons served with notice of this Motion, as duly served and 
listed on the Affidavit of Se rvice of Elana Polan, sworn February 2, 2007, filed, 

Definitions 

1. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Order shall have the meanings 
ascribed to such terms in the Plan. 

Service and Meeting of Creditors 

2. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, se rvice and 
delivery of the Plan and the Monitor's Seventeenth Repo rt  to all Creditors. 

3. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, se rvice and 
delivery of the Meeting Materials (as defined in the Meeting Order) to all Creditors, and that the Meeting was duly 
convened, held and conducted, in conformity with the CCAA, the Meeting Order and all other Orders of this Court 
in the CCAA Proceedings. For greater certainty, and without limiting the foregoing, the vote cast at the Meeting on 
behalf of Rhodrick Harden by David Molton of Brown Rudnick Berlack Israelis LLP, in its capacity as 
representative counsel for the Ad Hoc Committee of MuscleTech To rt  Claimants, is hereby confirmed. 

4. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, se rvice and 
delivery of the within Notice of Motion and Motion Record, and of the date and time of the hearing held by this 
Court  to consider the within Motion, such that: (i) all Persons have had an opportunity to be present and be heard at 
such hearing; (ii) the within Motion is properly returnable today; and (iii) further se rvice on any interested party is 
hereby dispensed with. 

Sanction of Plan 

5 THIS COURT ORDERS AND DECLARES that: 

(a) the Plan has been approved by the requisite majorities of the Creditors in each class present and voting, 
either in person or by proxy, at the Meeting, all in conformity with the CCAA and the terms of the Meeting 
Order; 

(b) the Applicants have acted in good faith and with due diligence, have complied with the provisions of the 
CCAA, and have not done or purported to do (nor does the Plan do or purport to do) anything that is not 
authorized by the CCAA; 

(c) the Applicants have adhered to, and acted in accordance with, all Orders of this Cou rt  in the CCAA 
Proceedings; and 
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(d) the Plan, together with all of the compromises, arrangements, transactions, releases, discharges, injunctions 
and results provided for therein and effected thereby, including but not limited to the Settlement Agreements, 
is both substantively and procedurally fair, reasonable and in the best interests of the Creditors and the other 
stakeholders of the Applicants, and does not unfairly disregard the interests of any Person (whether a Creditor 
or otherwise). 

6. THIS COURT ORDERS that the Plan be and is hereby sanctioned and approved pursuant to Section 6 of the 
CCAA. 

Plan Implementation 

7. THIS COURT ORDERS that the Applicants and the Monitor, as the case may be, are authorized and directed 
to take all steps and actions, and to do all things, necessary or appropriate to enter into or implement the Plan in 
accordance with its terms, and enter into, implement and consummate all of the steps, transactions and agreements 
contemplated pursuant to the Plan. 

8. THIS COURT ORDERS that upon the satisfaction or waiver, as applicable, of the conditions precedent set out 
in Section 7.1 of the Plan, the Monitor shall file with this Cou rt  and with the U.S. District Court  a certificate that 
states that all conditions precedent set out in Section 7.1 of the Plan have been satisfied or waived, as applicable, 
and that, with the filing of such certificate by the Monitor, the Plan Implementation Date shall have occurred in 
accordance with the Plan. 

9. THIS COURT ORDERS AND DECLARES that as of the Pl an  Implementation Date, the Pl an, including all 
compromises, arrangements, transactions, releases, discharges and injunctions provided for therein, shall inure to 
the benefit of and be binding and effective upon the Creditors, the Subject Pa rties and all other Persons affected 
thereby, and on their respective heirs, administrators, executors, legal personal representatives, successors and 
assigns. 

10. THIS COURT ORDERS AND DECLARES that, as of the Plan  Implementation Date, the validity or 
invalidity of Claims and Product Liability Claims, as the case may be, and the qu antum of all Proven Claims and 
Proven Product Liability Claims, accepted, determined or otherwise established in accordance with the Claims 
Resolution Order, and the factual and legal determinations made by the Claims Officer, this Court and the U.S. 
District Court  in connection with all Claims and Product Liability Claims (whether Proven Claims and Proven 
Product Liability Claims or otherwise), in the course of the CCAA Proceedings are final and binding on the Subject 
Parties, the Creditors and all other Persons. 

11. THIS COURT ORDERS that, subject to the provisions of the Pl an and the performance by the Applicants and 
the Monitor of their respective obligations under the Pl an , and effective on the Pl an  Implementation Date, all 
agreements to which the Applicants are a party shall be and remain in full force and effect, unamended, as at the 
Plan  Implementation Date, and no Person shall, following the Pl an  Implementation Date, accelerate, terminate, 
rescind, refuse to perform or otherwise repudiate its obligations under, or enforce or exercise any right (including 
any right of set-off, dilution or other remedy) or make any demand under or in respect of any such agreement, by 
reason of:  

(a) any event that occurred on or prior to the Pl an  Implementation Date that would have entitled any Person 
thereto to enforce those rights or remedies (including defaults or events of default arising as a result of the 
insolvency of the Applicants); 

(b) the fact that the Applicants have: (i) sought or obtained plenary relief under the CCAA or ancillary relief in 
the United States of America, including pursuant to Chapter 15 of the United States Bankruptcy Code, or (ii) 
commenced or completed the CCAA Proceedings or the U.S. Proceedings; 

(c) the implementation of the Pl an, or the completion of any of the steps, transactions or things contemplated 
by the Plan; or 
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(d) any compromises, arr angements, transactions, releases, discharges or injunctions effected pursuant to the 
Plan or this Order. 

12. THIS COURT ORDERS that, from and after the Plan  Implementation Date, all Persons (other than 
Unaffected Creditors, and with respect to Unaffected Claims only) shall be deemed to have waived any and all 
defaults then existing or previously committed by the Applicants, or caused by the Applicants, or non-compliance 
with any covenant, warranty, representation, term, provision, condition or obligation, express or implied, in any 
contract, instrument, credit document, guarantee, agreement for sale, lease or other agreement, written or oral, and 
any and all amendments or supplements thereto (each, an  "Agreement"), existing between such Person and the 
Applicants or any other Person and any and all notices of default and demands for payment under any Agreement 
shall be deemed to be of no further force or effect; provided that nothing in this paragraph shall excuse or be 
deemed to excuse the Applicants from performing any of their obligations subsequent to the date of the CCAA 
Proceedings, including, without limitation, obligations under the Pl an. 

13. THIS COURT ORDERS that, as of the Plan Implementation Date, each Creditor shall be deemed to have 
consented and agreed to all of the provisions of the Pl an  in their entirety and, in particular, each Creditor shall be 
deemed: 

(a) to have executed and delivered to the Monitor and to the Applicants all consents, releases or agreements 
required to implement and carry  out the Plan  in its entirety; and 

(b) to have agreed that if there is any conflict between the provisions, express or implied, of any agreement or 
other arrangement, written or oral, existing between such Creditor and the Applicants as of the Plan 
Implementation Date (other than those entered into by the Applicants on or after the Filing Date) and the 
provisions of the Plan, the provisions of the Pl an  take precedence and priority and the provisions of such 
agreement or other arr angement shall be deemed to be amended accordingly. 

14. THIS COURT ORDERS AND DECLARES that any distributions under the Plan and this Order shall not 
constitute a "distribution" for the purposes of section 159 of the Income Tax Act (Canada), section 270 of the 
Excise Tax Act (Canada) and section 107 of the Corporations Tax Act (Ontario) and the Monitor in making any 
such payments is not "distributing", nor shall be considered to have "distributed", such funds, and the Monitor shall 
not incur any liability under the above-mentioned statutes for making any payments ordered and is hereby forever 
released, remised and discharged from any claims against it under section 159 of the Income Tax Act (Canada), 
section 270 of the Excise Tax Act (Canada) and section 107 of the Corporations Tax Act (Ontario) or otherwise at 
law, arising as a result of dist ributions under the Plan and this Order and any claims of this nature are hereby 
forever barred. 

Approval of Settlement and Funding Agreements 

15. THIS COURT ORDERS that each of the Settlement Agreements be and is hereby approved. 

16. THIS COURT ORDERS that each of the Confidential Insurance Settlement Agreement and the Mutual 
Release be and is hereby approved. 

17. THIS COURT ORDERS that copies of the Settlement Agreements, the Confidential Insurance Settlement 
Agreement and the Mutual Release shall be sealed and shall not form pa rt  of the public record, subject to further 
Order of this Honourable Cou rt ; provided that any party to any of the foregoing shall have received, and is entitled 
to receive, a copy thereof. 

18. THIS COURT ORDERS AND DIRECTS the Monitor to do such things and take such steps as are 
contemplated to be done and taken by the Monitor under the Pl an and the Settlement Agreements. Without 
limitation: (i) the Monitor shall hold and distribute the Contributed Funds in accordance with the terms of the Plan, 
the Settlement Agreements and the escrow agreements referenced in Section 5.1 of the Pl an; and (ii) on the Plan 
Implementation Date, the Monitor shall complete the dist ributions to or on behalf of Creditors (including, without 

WestlawNext:. CANADA Copyright U Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 



Muscletech Research & Development Inc., Re, 2007 CarswellOnt 1029 
2007 CarswellOnt 1029, [2007] O.J. No. 695, 156 A.C.W.S. (3d) 22, 30 C.B.R. (5th) 59 

limitation, to Creditors' legal representatives, to be held by such legal representatives in trust for such Creditors) as 
contemplated by, and in accordance with, the terms of the Plan, the Settlement Agreements and the escrow 
agreements referenced in Section 5.1 of the Pl an . 

Releases, Discharges and Injunctions 

19. THIS COURT ORDERS AND DECLARES that the compromises, arrangements, releases, discharges and 
injunctions contemplated in the Pl an, including those granted by and for the benefit of the Subject Pa rties, are 
integral components thereof and are necessary for, and vital to, the success of the Plan ( and without which it would 
not be possible to complete the global resolution of the Product Liability Claims upon which the Pl an  and the 
Settlement Agreements are premised), and that, effective on the Pl an  Implementation Date, all such releases, 
discharges and injunctions are hereby sanctioned, approved and given full force and effect, subject to: (a) the rights 
of Creditors to receive distributions in respect of their Claims and Product Liability Claims in accordance with the 
Plan and the Settlement Agreements, as applicable; and (b) the rights and obligations of Creditors and/or the 
Subject Parties under the Plan, the Settlement Agreements, the Funding Agreements and the Mutual Release. For 
greater certainty, nothing herein or in the Plan shall release or affect any rights or obligations under the Pl an, the 
Settlement Agreements, the Funding Agreements and the Mutual Release. 

20. THIS COURT ORDERS that, without limiting anything in this Order, including without limitation, paragraph 
19 hereof, or anything in the Pl an  or in the Call For Claims Order, the Subject Pa rties and their respective 
representatives, predecessors, heirs, spouses, dependents, administrators, executors, subsidiaries, affiliates, related 
companies, franchisees, member companies, vendors, partners, distributors, brokers, retailers, officers, directors, 
shareholders, employees, a ttorneys, sureties, insurers, successors, indemnitees, serv ants, agents and assigns 
(collectively, the "Released Pa rties"), as applicable, be and are hereby fully, finally, irrevocably and 
unconditionally released and forever discharged from any and all Claims and Product Liability Claims, and any and 
all past, present and future claims, rights, interests, actions, liabilities, demands, duties, inju ries, damages, 
expenses, fees (including medical and attorneys' fees and liens), costs, compensation, or causes of action of 
whatsoever kind or nature whether foreseen or unforeseen, known or unknown, asserted or unasserted, contingent 
or actual, liquidated or nnliquidated, whether in to rt  or contract, whether statutory, at common law or in equity, 
based on, in connection with, arising out of, or in any way related to, in whole or in pa rt, directly or indirectly: (A) 
any proof of claim filed by any Person in accordance with the Call For Claims Order (whether or not withdrawn); 
(B) any actual or alleged past, present or future act, omission, defect, incident, event or circumstance from the 
beginning of the world to the Pl an  Implementation Date, based on, in connection with, arising out of, or in any way 
related to, in whole or in part, directly or indirectly, any alleged personal, economic or other injury allegedly based 
on, in connection with, arising out of, or in any way related to, in whole or in pa rt, directly or indirectly, the 
research, development, m anufacture, marketing, sale, dist ribution, fabrication, advertising, supply, production, use, 
or ingestion of products sold, developed or distributed by or on behalf of the Applicants; or (C) the CCAA 
Proceedings; and no Person shall make or continue any claims or proceedings whatsoever based on, in connection 
with, arising out of, or in any way related to, in whole or in pa rt, directly or indirectly, the subst ance of the facts 
giving rise to any matter herein released (including, without limitation, any action, cross-claim, counter-claim, third 
party action or application) against any Person who claims or might reasonably be expected to claim in any manner 
or forum against one or more of the Released Pa rties, including, without limitation, by way of contribution or 
indemnity, in common law, or in equity, or under the provisions of any statute or regulation, and that in the event 
that any of the Released Pa rties are added to such claim or proceeding, it will immediately discontinue any such 
claim or proceeding. 

21. THIS COURT ORDERS that, without limiting anything in this Order, including without limitation, paragraph 
19 hereof, or anything in the Plan or in the Call For Claims Order, all Persons (regardless of whether or not such 
Persons are Creditors), on their own behalf and on behalf of their respective present or former employees, agents, 
officers, directors, principals, spouses, dependents, heirs, attorneys, successors, assigns and legal representatives, 
are permanently and Forever barred, estopped, stayed and enjoined, on and after the Pl an  Implementation Date, with 
respect to Claims, Product Liability Claims, Related Claims and all claims otherwise released pursuant to the Pl an  
and this S anction Order, from: 
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(a) commencing, conducting or continuing in any manner, directly or indirectly, any action, suits, demands or 
other proceedings of any nature or kind whatsoever (including, without limitation, any proceeding in a 
judicial, arbitral, administrative or other forum) against the Released Pa rties or any of them; 

(b) enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner or means, 
directly or indirectly, any judgment, award, decree or order against the Released Pa rties or any of them or the 
property of any of the Released Pa rties; 

(c) commencing, conducting or continuing in any manner, directly or indirectly, any action, suits or demands, 
including without limitation, by way of contribution or indemnity or other relief, in common law, or in equity, 
or under the provisions of any statute or regulation, or other proceedings of any nature or kind whatsoever 
(including, without limitation, any proceeding in a judicial, arbitral, administrative or other forum) against any 
Person who makes such a claim or might reasonably be expected to make such a claim, in any manner or 
forum, against one or more of the Released Pa rties; 

(d) creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or encumbrance of any 
kind; and 

(e) taking any actions to interfere with the implementation or consummation of the Plan. 

Discharge of Monitor 

22. THIS COURT ORDERS that RSM Richter Inc. shall be discharged from its duties as Monitor of the 
Applicants effective as of the Pl an  Implementation Date; provided that the foregoing shall not apply in respect of: 
(i) any obligations of, or matters to be completed by, the Monitor pursuant to the Pl an  or the Settlement 
Agreements from and after the Pl an  Implementation Date; or (ii) matters otherwise requested by the Applicants and 
agreed to by the Monitor. 

23. THIS COURT ORDERS that, subject to paragraph 22 herein, the completion of the Monitor's duties shall be 
evidenced, and its final discharge shall be effected by the filing by the Monitor with this Court of a certificate of 
discharge at, or as soon as practicable after, the Pl an  Implementation Date. 

24. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Monitor in the CCAA 
Proceedings and as foreign representative in the U.S. Proceedings, as disclosed in its repo rts to the Court from time 
to time, including, without limitation, the Monitor's Fifteenth Repo rt  dated December 12, 2006, the Monitor's 
Sixteenth Repo rt  dated December 22, 2006, and the Seventeenth Repo rt, are hereby approved and that the Monitor 
has satisfied all of its obligations up to and including the date of this Order, and that in addition to the protections in 
favour of the Monitor as set out in the Orders of this Cou rt  in the CCAA Proceedings to date, the Monitor shall not 
be liable for any act or omission on the part  of the Monitor, including with respect to any reliance thereof, including 
without limitation, with respect to any information disclosed, any act or omission pertaining to the discharge of 
duties under the Plan or as requested by the Applicants or with respect to any other duties or obligations in respect 
of the implementation of the Plan, save and except for any claim or liability arising out of any gross negligence or 
wilful misconduct on the pa rt  of the Monitor. Subject to the foregoing, and in addition to the protections in favour 
of the Monitor as set out in the Orders of this Cou rt, any claims against the Monitor in connection with the 
performance of its duties as Monitor are hereby released, stayed, extinguished and forever barred and the Monitor 
shall have no liability in respect thereof. 

25. THIS COURT ORDERS that no action or other proceeding shall be commenced against the Monitor in any 
way arising from or related to its capacity or conduct as Monitor except with prior leave of this Cou rt  and on prior 
written notice to the Monitor and upon further order securing, as security for costs, the solicitor and his own client 
costs of the Monitor in connection with any proposed action or proceeding. 

26. THIS COURT ORDERS that the Monitor, its affiliates, and their respective officers, directors, employees and 
agents, and counsel for the Monitor, are hereby released and discharged from any and all claims that any of the 
Subject Parties or their respective officers, directors, employees and agents or any other Persons may have or be 
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entitled to assert against the Monitor, whether known or unknown, matured or unmatured, foreseen or unforeseen, 
existing or hereafter arising, based in whole or in pa rt  on any act or omission, transaction, dealing or other 
occurrence existing or taking place on or prior to the date of issue of this Order in any way relating to, arising out 
of or in respect of the CCAA proceedings. 

Claims Officer 

27 THIS COURT ORDERS that the appointment of The Honourable Mr. Justice Edward Saunders as Claims 
Officer (as defined in the Claims Resolution Order) shall automatically cease, and his roles and duties in the CCAA 
Proceedings and in the U.S. Proceedings shall terminate, on the Plan Implementation Date. 

28. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Claims Officer pursuant to 
the Claims Resolution Order, and as disclosed in the Monitor's Repo rts to this Court, are hereby approved and that 
the Claims Officer has satisfied all of his obligations up to and including the date of this Order, and that any claims 
against the Claims Officer in connection with the performance of his duties as Claims Officer are hereby stayed, 
extinguished and forever barred. 

Mediator 

29 THIS COURT ORDERS that the appointment of Mr. David Geronemus (the "Mediator") as a mediator in 
respect of non-binding mediation of the Product Liability Claims pursuant to the Order of this Cou rt  dated April 13, 
2006 (the "Mediation Order"), in the within proceedings, shall automatically cease, and his roles and duties in the 
CCAA Proceedings and in the U.S. Proceedings shall terminate, on the Plan Implementation Date. 

30. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Mediator pursuant to the 
Mediation Order, and as disclosed in the Monitor's repo rts to this Court, are hereby approved, and that the 
Mediator has satisfied all of his obligations up to and including the date of this Order, and that any claims against 
the Mediator in connection with the performance of his duties as Mediator are hereby stayed, extinguished and 
forever barred. 

Escrow Agent 

31. THIS COURT ORDERS that Duane Morris LLP shall not be liable for any act or omission on its pa rt  as a 
result of its appointment or the fulfillment of its duties as escrow agent pursuant to the escrow agreements executed 
by Duane Morris LLP and the respective Settling Plaintiffs that are pa rties to the Settlement Agreements, excluding 
the Group Settlement Agreement (and which escrow agreements are attached as schedules to such Settlement 
Agreements), and that no action, application or other proceedings shall be taken, made or continued against Duane 
Morris LLP without the leave of this Cou rt  first being obtained; save and except that the foregoing shall not apply 
to any claim or liability arising out of any gross negligence or wilful misconduct on its pa rt . 

Representative Counsel 

32. THIS COURT ORDERS that Representative Counsel (as defined in the Order of this Cou rt  dated February 8, 
2006 (the "Appointment Order")) shall not be liable, either prior to or subsequent to the Plan Implementation Date, 
for any act or omission on its part  as a result of its appointment or the fulfillment of its duties in carrying out the 
provisions of the Appointment Order, save and except for any claim or liability arising out of any gross negligence 
or wilful misconduct on its pa rt, and that no action, application or other proceedings shall be taken, made or 
continued against Representative Counsel without the leave of this Cou rt  first being obtained. 

Charges 

33. THIS COURT ORDERS that, subject to paragraph 33 hereof, the Charges on the assets of the Applicants 
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provided for in the Initial CCAA Order and any subsequent Orders in the CCAA Proceedings shall automatically 
be fully and fmally terminated, discharged and released on the Plan  Implementation Date. 

34. THIS COURT ORDERS that: (i) the Monitor shall continue to hold a charge, as provided in the 
Administrative Charge (as defmed in the Initial CCAA Order), until the fees and disbursements of the Monitor and 
its counsel have been paid in full; and (ii) the DIP Charge (as defmed in the Initial CCAA Order) shall remain in 
full force and effect until all obligations and liabilities secured thereby have been repaid in full, or unless otherwise 
agreed by the Applicants and the DIP Lender (as defmed in the Initial CCAA Order). 

35 THIS COURT ORDERS AND DECLARES that, notwithstanding any of the terms of the Plan or this Order, 
the Applicants shall not be released or discharged from their obligations in respect of Unaffected Claims, including, 
without limitation, to pay the fees and expenses of the Monitor and its respective counsel. 

Stay of Proceedings 

36. THIS COURT ORDERS that, subject to further order of this Cou rt, the Stay Period established in the Initial 
CCAA Order, as extended, shall be and is hereby further extended until the earlier of the Pl an  Implementation Date 
and the date that is 60 Business Days after the date of this Order, or such later date as may be fixed by this Cou rt. 

37. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S. Dist rict Court  for a 
comparable extension of the Stay Period as set out in paragraph 36 hereof. 

Initial CCAA Order and Other Orders 

38. THIS COURT ORDERS that: 

(a) except to the extent that the Initial CCAA Order has been varied by or is inconsistent with this Order or 
any further Order of this Court, the provisions of the Initial CCAA Order shall remain in full force and effect 
until the Plan  Implementation Date; provided that the protections granted in favour of the Monitor shall 
continue in full force and effect after the Pl an  Implementation Date; and 

(b) all other Orders made in the CCAA Proceedings shall continue in full force and effect in accordance with 
their respective terms, except to the extent that such Orders are varied by, or are inconsistent with, this Order 
or any further Order of this Cou rt  in the CCAA Proceedings; provided that the protections granted in favour of 
the Monitor shall continue in full force and effect after the Pl an  Implementation Date. 

39. THIS COURT ORDERS AND DECLARES that, without limiting paragraph 0 above, the Call For Claims 
Order, including, without limitation, the Claims Bar Date, releases, injunctions and prohibitions provided for 
thereunder, be and is hereby confirmed, and shall operate in addition to the provisions of this Order and the Plan, 
including, without limitation, the releases, injunctions and prohibitions provided for hereunder and thereunder, 
respectively. 

Approval of the Seventeenth Report 

40. THIS COURT ORDERS that the Seventeenth Report  of the Monitor and the activities of the Monitor referred 
to therein be and are hereby approved. 

Fees 

41. THIS COURT ORDERS that the fees, disbursements and expenses of the Monitor from November 1, 2006 to 
January 31, 2007, in the amount of $123,819.56, plus a reserve for fees in the amount of $100,000 to complete the 
administration of the Monitor's mandate, be and are hereby approved and fixed. 
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42. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal counsel in Canada, 
Davies Ward Phillips & Vineberg LLP, from October 1, 2006 to January 31, 2007, in the amount of $134,109.56, 
plus a reserve for fees in the amount of $75,000 to complete the adminis tration of its mandate, be and are hereby 
approved and fixed. 

43 THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal counsel in the United 
States, Allen & Overy LLP, from September 1, 2006 to January 31, 2007, in the amount of USD$98,219.87, plus a 
reserve for fees in the amount of USD$50,000 to complete the adminis tration of its mandate, be and are hereby 
approved and fixed. 

General 

44. THIS COURT ORDERS that the Applicants, the Monitor or any other interested pa rties may apply to this 
Court  for any directions or determination required to resolve any matter or dispute relating to, or the subject matter 
of or rights and benefits under, the Pl an  or this Order. 

Effect, Recognition, Assistance 

45. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S. District Court  for the 
Sanction Recognition Order. 

46. THIS COURT ORDERS that this Order shall have full force and effect in all provinces and territories in 
Canada, outside Canada and against all Persons against whom it may otherwise be enforceable. 

47. THIS COURT REQUESTS the aid, recognition and assistance of other courts in Canada in accordance with 
Section 17 of the CCAA and the Initial CCAA Order, and requests that the Federal Cou rt  of Canada and the courts 
and judicial, regulatory and administrative bodies of or by the provinces and territories of C anada, the Parliament 
of Canada, the United States of America, the states and other subdivisions of the United States of America 
including, without limitation, the U.S. District Court, and other nations and states act in aid, recognition and 
assistance of, and be complementary to, this Court  in carrying out the terms of this Order and any other Order in 
this proceeding. Each of Applicants and the Monitor shall be at liberty, and is hereby authorized and empowered, to 
make such further applications, motions or proceedings to or before such other cou rt  and judicial, regulatory and 
administrative bodies, and take such other steps, in Canada or the United States of America, as may be necessary or 
advisable to give effect to this Order. 

Motion granted. 

End of Document 	 Copyright 'ç) Thomson Reuters Canada Limited or its licensors (ewluding individual court documents). All rights 
reserved. 
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