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SCHEDULE 1 Agreement of Purchase and Sale dated June 21, 2013 between 
1204028 Alberta Ltd. and the Receiver (this agreement is not 
signed by the Receiver)  

SCHEDULE 2 Receiver’s application 



 

  
 

INTRODUCTION 

1. On March 3, 2010, Deloitte & Touche Inc., now Deloitte Restructuring Inc., was 

appointed by the Court of Queen’s Bench of Alberta, Judicial District of Calgary (the 

“Court”), as receiver and manager (the “Receiver”), without security, of all the current 

and future assets, undertakings and properties of every nature and kind whatsoever, and 

wherever situated, including all proceeds thereof of Perera Shawnee Ltd. (“PSL”) and 

Perera Development Corporation (“PDC”) (PSL and PDC are collectively referred to as 

“Perera” or “PSL”) (the “Receivership Order”), in Action No. 1001-03215 (the 

“Receivership Proceedings”).  The Receivership Order was amended and restated on 

January 31, 2011. 

2. Perera is a condominium real estate developer which has assets that consist of a three 

phase condominium real estate project located at 30 Shawnee Hill SW, Calgary, Alberta 

known as the “Highbury” (the “Project”).   

3. There are 71 residential condominium units in Phase I of the Project (including the 

manager suite and sales centre): 52 of which now have been sold and conveyed to 

purchasers.  

4. “Phase II” and “Phase III” (collectively, “Phases II and III”) of the Project were 

originally contemplated by PSL, the developer, to include 12 stories with 85 

condominium units in each of Phases II and III.  When the Receivership commenced, the 

construction of the parking levels in Phases II and III was incomplete. The Receiver has 

completed construction on parking level one and parking level two for Phases II and III 

to meet the requirements of the City of Calgary (the “City”), but does not intend to 

complete the high-rise condominium buildings planned for Phases II and III. All three 



- 2 - 

 
LEGAL_CAL:10990741.4   

phases of the Project are under one development plan and are owned by Condominium 

Corporation No. 0915321 (the “Condo Corporation”). 

5. The Receiver is submitting this report pursuant to the Receivership Order for advice and 

directions in support of its application approving the Amending Agreement (defined 

below) and in response to an application filed by 1204028 Alberta Ltd. (“120”) on 

August 1, 2013, in respect of Phases II and III of the Project (the “120 Application”).  

The 120 Application seeks, inter alia: 

(a) An Order requiring the Receiver to consider for acceptance the unsolicited offer 

dated June 21, 2013 made by 120 for Phases II and III of the Project (the “120 

Offer”); 

(b) An Order requiring the Receiver, if the 120 Offer is superior to other offers 

received by the Receiver, to accept the 120 Offer; and 

(c) In the alternative, an Order establishing a marketing or solicitation process for 

Phases II and III which would allow 120 to submit the 120 Offer (or a subsequent 

offer) for Phases II and III.  

NOTICE TO READER 

6. This report constitutes the Sixty-Second Report of the Receiver (the “Report”). 

PURPOSE OF REPORT 

7. The purpose of this Report is to: 
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(a) disclose to the Court the confidential and conditional purchase and sale agreement 

dated February 13, 2013 (the “Statesman Agreement”) between the Receiver 

and The Statesman Group of Companies Ltd. (“Statesman”);  

(b) disclose to the Court the unsolicited 120 Offer; 

(c) seek the Court’s approval of the Amending Agreement (defined below) that 

amends the Statesman Agreement; and  

(d) seek the Court’s direction to reject the unsolicited 120 Offer and not establish a 

further marketing or solicitation process at this time for Phases II and III. 

SEALING ORDER 

8. The Receiver recommends that an Order (the “Sealing Order”) be granted sealing the 

Confidential Sixty-Third Report of the Receiver dated August 13, 2013 

(the “Confidential Sixty-Third Report”) and directing that it remain under seal unless 

otherwise ordered by this Court to preserve the confidentiality of its contents and to avoid 

any negative impact that could result from the dissemination of the information contained 

in the Confidential Sixty-Third Report.  The Confidential Sixty-Third Report is provided 

to the Court, to First Calgary Savings & Credit Union (“First Calgary”), as first secured 

creditor of Perera, and to no other party.  

9. The Confidential Sixty-Third Report contains sensitive commercial and/or confidential 

information regarding the selling prices of Phase I and Phases II and III, a comparative 

analysis of the Statesman Agreement (as amended) compared to the 120 Offer, a copy of 

the Statesman Agreement itself and a copy of the Phase I Agreement (defined below). 

The Statesman Agreement contains terms requiring that it be kept confidential.  
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Publication of this information may prejudice the marketing of the Project and may 

undermine the Receiver’s efforts to close the agreements the Receiver has executed for 

the sale of Phase I and Phases II and III. The Receiver is not aware of any suitable 

alternative measures to protect the confidentiality of the Statesman Agreement or the 

other information contained in the Confidential Sixty-Third Report from being 

disseminated. 

10. The Receiver recommends that the Sealing Order include a provision that any interested 

party may apply, on notice to the Receiver, to vary the terms of the sealing Order or to 

unseal the Confidential Sixty-Third Report of the Receiver.  

MARKETING OF PHASES II AND III 

11. The Receiver does not agree with the comments made in the affidavit sworn by Ronald 

Mathison on July 31, 2013 (the “Mathison Affidavit”) regarding the lack of sales or 

solicitation process for the Project. The Receiver decided, based upon its own expertise 

and the expertise of its realtors, to forego holding a formal sales or solicitation process for 

the Project.  As outlined below, the Receiver has been actively marketing Phases II and 

III with the assistance of professional realtors since approximately June 2010 and the 

Project has been appropriately marketed and extensively exposed to the market for over 

three years. A formal sales process would have likely resulted in low offers with 

extensive due diligence periods and other conditions. Mr. Mathison’s own knowledge 

and interest in the Project is based, in part, upon the Receiver’s past marketing efforts and 

the Project’s exposure to the real estate market. 

12. From June 2010 until July 18, 2011, the Receiver retained Ken Westhaver and Harvey 

Russell of CB Richard Ellis (“CBRE”) to market Phases II and III. CBRE prepared a 
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sales brochure, which was reviewed and approved by the Receiver and subsequently used 

to market Phases II and III of the Project. CBRE also advertised the sale of Phases II and 

III of the Project in the Globe and Mail newspaper in November 2010.  CBRE was 

subsequently retained to market Phase I, in addition to Phases II and III.  

13. CBRE actively marketed the Project to developers in Calgary and across Canada.  

Several parties expressed interest in various phases of the Project and the Receiver 

considered each of the offers, letters of intent (“LOI”) or expressions of interest received.  

Each of these offers and/or LOIs were considered by the Receiver and were ultimately 

withdrawn or rejected for various reasons. 

14. After terminating the retainer agreement with CBRE, the Receiver subsequently retained 

Richard Schwann from Colliers International (“Colliers”) in July 2011 to market 

Phases II and III. 

15. Colliers has been actively marketing Phases II and III for over two years and, during this 

time, has presented the Receiver with several LOIs and/or offers to purchase Phases II 

and III alone or in conjunction with units in Phase I. 

16. In addition to the above noted LOI’s and offers that were received directly from CBRE 

and Colliers, the Receiver has provided its realtors with potential interested parties and 

has dealt with several parties directly throughout the Receivership.  While some of these 

parties did not pursue any further interest in the Project, they were aware that the Project 

was available for sale and had been for a considerable length of time.  

17. The Receiver decided, based in part upon the recommendations and expertise of CBRE 

and Colliers, to forego conducting a closed bid auction process for Phases II and III.  The 
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Project is very complex and development of Phases II and III involves a much greater 

level of risk than similar condominium projects. Further, the inter-relatedness between 

the three phases of the Project complicates development and increases the difficulty and 

risk associated with obtaining the necessary approvals from the City.  The Receiver 

discussed the prospect of a closed bid auction process with its internal real estate experts 

and First Calgary who similarly agreed with the conclusions of CBRE and Colliers that 

such a process was not the preferred sales approach to maximize value.  

18. The Project is extremely complex due to the following key issues: 

(a) The Project is in various stages of completion which increases the risks to parties 

taking over the construction and finishing work already started; 

(b) The real estate market in Calgary was over supplied with condominium units at 

the time of the Receivership and what was contemplated by the existing 

development plan for Phases II and III, along with the location and structure of 

the Project, necessitates changes to the development which involve significant 

risk and the requirement of various City approvals; and 

(c) All three phases of the Project are currently encapsulated within the same Condo 

Corporation and condominium plan. Every party who has expressed a serious 

interest in purchasing Phases II and III has determined that the phased 

development plan must be terminated and Phase I must be subdivided from 

Phases II and III. This is a complicated and expensive process that involves 

extensive approvals and agreements with the various parties involved. 
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19. On February 13, 2013, the Receiver entered into an LOI with Statesman for it to purchase 

Phases II and III and subsequently entered into the Statesman Agreement. Upon entering 

into the Statesman Agreement and pursuant to a term of the Statesman Agreement, the 

Receiver suspended marketing Phases II and III, but continued to market and sell units in 

Phase I. 

STATESMAN AGREEMENT 

20. A copy of the Statesman Agreement is attached to the Confidential Sixty-Third Report as 

Schedule “1”.  The Statesman Agreement contemplates separating Phase I from Phases II 

and III by, inter alia, terminating the existing phased development plan, and amending 

Condominium Plan No. 0915321 (the “Condo Plan”) so that all 10,000 unit factors in the 

Condo Plan are allocated amongst Phase I Units only (the “Development Plan”). Given 

the complexity and inter-relatedness of the three phases, certain agreements will need to 

be executed by the Receiver, the Condo Corporation, Statesman and/or the City. Several 

City approvals are also required, including subdivision approval to effect the separation 

of Phase I from Phases II and III.  

21. The conditions to the Statesman Agreement (pre-amendment) are outlined in the 

Confidential Sixty-Third Report.  The Receiver has been diligently working to have 

Statesman satisfy or waive conditions of the Statesman Agreement and close the 

Statesman Agreement. The Receiver has attended several meetings with Statesman and 

the City to satisfy the conditions to the Statesman Agreement, and has met with the board 

of directors of the Condo Corporation to discuss Statesman’s plans for Phases II and III. 

Statesman has incurred significant costs to date and has held numerous meetings 
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regarding Phases II and III, as outlined in a summary prepared by Statesman that is 

attached as Schedule 3 to the Confidential Sixty-Third Report.   

22. In the view of the Receiver, Statesman has been acting in good faith and with due 

diligence to address and satisfy the various conditions in the Statesman Agreement. 

THE AMENDING AGREEMENT 

23. On August 12, 2013, the Receiver entered into an amending agreement with Statesman, 

subject to approval of the Court (the “Amending Agreement”).  

24. The Amending Agreement significantly reduces the uncertainty of closing the Statesman 

Agreement. This provides more assurance to the Receiver that the Statesman Agreement 

will close on a timely basis.  A copy of the Amending Agreement is attached to the 

Confidential Sixty-Third Report as Schedule “2”.   

25. First Calgary, as first secured creditor of Perera, had no objection to the sale 

contemplated in the Statesman Agreement (pre-amendments) and has no objection now 

to the sale contemplated in the Statesman Agreement (as amended).   

120 OFFER 

26. On June 21, 2013, the Receiver received the unsolicited 120 Offer for the purchase of 

Phases II and III. A copy of the 120 Offer is attached to the Mathison Affidavit and a 

copy is attached as Schedule “1” to this Report.  Since the Receiver is a party to the 

Statesman Agreement, the Receiver was not in a position to accept the 120 Offer or 

negotiate with the offeror, but instead continued to work towards the closing of the 

Statesman Agreement.   
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27. The purchase price in the 120 Offer is $4.1 million and includes a closing date of 30 days 

after the Receiver obtains an approval and vesting order from Court, or such other date as 

may be agreed to in writing, not to extend beyond December 31, 2013.  There are no 

other significant or unusual conditions in the 120 Offer. 

28. The Receiver has prepared a comparative analysis (the “Comparative Analysis”) of the 

120 Offer and the Statesman Agreement (as amended). The Receiver’s Comparative 

Analysis is found in the Confidential Sixty-Third Report. 

PHASE I 

29. In May of 2013, the Receiver received a LOI from JAT Investment Corp. (“JAT”) for the 

en-bloc purchase of most of all of the unsold residential units, parking stalls and storage 

units in Phase I (the “JAT Phase I Offer”). The Receiver negotiated with JAT and JAT 

submitted subsequent offers in June and July 2013, but the Receiver and JAT never came 

to an agreement on terms. The Receiver has never reached an agreement with JAT for the 

en-bloc sale of units in Phase I. 

30. On August 2, 2013, the Receiver accepted Statesman’s en-bloc offer to purchase all 

remaining units in Phase I (the “Phase I Agreement”), subject to Court approval. The 

Phase I Agreement is attached to the Confidential Sixty-Third Report as Schedule “5” 

and is better than any offer submitted by JAT.  

31. The closing of the Phase I Agreement is linked to the Statesman Agreement. A condition 

of the Phase I Agreement is that, on the closing date of the Phase I Agreement, the 

Statesman Agreement is in full force and effect, and there shall exist no impediment to 

the closing of the Statesman Agreement, other than the terms of the Statesman 
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Agreement itself. The other terms of the Phase I Agreement are outlined in the 

Confidential Sixty-Third Report. 

32. The purchase price for the remaining units in Phase I (as set out in the Statesman Phase I 

Agreement) is, in the opinion of the Receiver, commercially reasonable and is in the best 

interests of the estate.  This sale eliminates significant carrying costs for the units and the 

professional fees associated with continuing to manage, market and sell these units 

individually.   

33. First Calgary, as first secured creditor of Perera, has no objection to the sale contemplated 

in the Phase I Agreement.  

OPTIONS AVAILABLE 

34. The Receiver has identified the following options available to the Court:  

(a) Approve the Amending Agreement, direct the Receiver to reject the 120 Offer 

and not hold a further marketing or solicitation process at this time for Phases II 

and III;   

(b) Not approve the Amending Agreement or otherwise continue with the Statesman 

Agreement, and negotiate an agreement with 120 on substantially the same 

financial terms as those contained in the 120 Offer; or 

(c) Not approve the Amending Agreement or otherwise continue with the Statesman 

Agreement, reject the 120 Offer and instead establish a further marketing or 

solicitation process for Phases II and III and permit Statesman, 120, and any other 

interested party to submit a bid for Phases II and III. 
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RECOMMENDATIONS 

35. The Receiver has prepared the Comparative Analysis of the benefits and risks associated 

with the Statesman Agreement (if the Amending Agreement is approved) as compared to 

the 120 Offer. A copy of the Comparative Analysis is found in the Confidential Sixty-

Third Report. 

36. Based upon the Comparative Analysis and the reasons provided in the Confidential Sixty-

Third Report, the Receiver recommends that this Honourable Court:  

(a) approve the Amending Agreement; and 

(b) direct the Receiver to reject the 120 Offer and not establish further marketing or 

solicitation process for Phases II and III at this time. 

37. If the Amending Agreement is approved by this Honourable Court and the Receiver is 

directed to reject the 120 Offer, the Receiver may sell all units in the entire Project to 

Statesman within the next few months. In the event that the Receiver is directed to accept 

the 120 Offer or hold a further marketing or solicitation process, the Phase I Agreement 

will terminate. 
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CONCLUSION 

38. The Receiver respectfully requests that the Court grant the relief set out in the 

Application by Deloitte Restructuring Inc., attached as Schedule “2” to this Report   

  DELOITTE RESTRUCTURING INC., 
In its capacity as Court Appointed Receiver and Manager 
of Perera Shawnee Ltd. and Perera Development 
Corporation and not in its personal capacity 

 
 
 
Per:  
 Jeff Keeble, CACIRP, CBV 
 Senior Vice President 
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COURT FILE NUMBER: 1001-03215 

COURT  QUEEN’S BENCH OF ALBERTA 

JUDICIAL CENTRE  CALGARY 

PLAINTIFF: FIRST CALGARY SAVINGS & CREDIT UNION 
LTD. 

DEFENDANTS: PERERA SHAWNEE LTD., PERERA 
DEVELOPMENT CORPORATION, DON L. 
PERERA and SHIRANIE M. PERERA 

PLAINTIFFS BY COUNTERCLAIM PERERA SHAWNEE LTD., DON L. PERERA and 
SHIRANIE M. PERERA 

DEFENDANTS BY COUNTERCLAIM FIRST CALGARY SAVINGS & CREDIT UNION 
LTD. and DELOITTE & TOUCHE LLP 

DOCUMENT:  APPLICATION BY DELOITTE RESTRUCTURING INC. (formerly 
DELOITTE & TOUCHE INC., in its capacity as Court-appointed receiver 
and manager of Perera Development Corporation (“PDC”) and Perera 
Shawnee Ltd. (“PSL”, or when reference is being made to PDC and PSL 
collectively, the “Debtor”), and not in its personal capacity (the 
“Receiver”) 

 (Re: Approval of the Amending Agreement and Directions regarding 
the 120 Offer) 

OSLER, HOSKIN & HARCOURT LLP 
Suite 2500, 450 – 1st Street SW 
Calgary, AB T2P 5H1 
Solicitor: A. Robert Anderson, Q.C. / Michael Bokhaut 
Telephone:  (403) 260-7004/7023 
Facsimile:  (403) 260-7024 
File Number:  1121689  

NOTICE TO THE RESPONDENTS:    
       
This application is made against you.  You are a Respondent.  
You have the right to state your side of this matter before the judge. 

To do so, you must be in Court when the application is heard as shown below: 

 Date:   August 14, 2013  
 Time:   10:00 am. 
 Where:  Calgary Courts Centre, 601-5th Street S.W., Calgary, Alberta 
 Before Whom:  The Honourable Madam Justice Romaine 
Go to the end of this document to see what else you can do and when you must do it. 
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APPLICATION BY DELOITTE RESTRUCTURING INC. 
 (Re: Approval of the Amending Agreement and Directions regarding the 120 Offer)  

REMEDY CLAIMED OR SOUGHT: 

1. An order that the time for service of this Application (the “Application”) is abridged if 

necessary, that this Application is properly returnable on August 14, 2013, that service of 

this Application and the Sixty-Second Report of the Receiver, dated August 13, 2013 (the 

“Sixty-Second Report”) on the persons listed in Schedule “A” to this Application 

(collectively, the “Service List”) is good and sufficient, and that no other persons are 

entitled to notice of this Application. 

2. An order sealing on the Court file the Confidential Sixty-Third Receiver’s Report dated 

August 13, 2013 (the “Confidential Sixty-Third Report”).  

3. An order approving the Amending Agreement made effective August 12, 2013 (the 

“Amending Agreement”) that amends the purchase and sale agreement for Phases II and 

III (as defined below) between the Receiver and The Statesman Group of Companies Ltd. 

(“Statesman”) dated February 13, 2013 (the “Statesman Agreement”). 

4. An order providing the advice and direction of this Honourable Court in respect of an 

unsolicited offer from 1204028 Alberta Ltd. (“120”) to purchase Phases II and III (the 

“120 Offer”). 

5. Such further and other relief that the Receiver may seek and this Honourable Court may 

deem just. 

GROUNDS FOR MAKING THIS APPLICATION: 

General  

6. On March 3, 2010, the Receiver was appointed as receiver and manager of the Debtor 

pursuant to an order issued by the Honourable Madam Justice Kent of the Court of 

Queen’s Bench of Alberta that was amended and restated on January 31, 2011 (the 

“Receivership Order”).  On December 20, 2010, PDC and PSL were adjudged bankrupt 

and a Bankruptcy Order was made against each by the Court, pursuant to which the 

Trustee was appointed trustee of the estates of PDC and PSL.  
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7. The Debtor is a condominium real estate developer that has assets that consist of a three 

phase condominium real estate project located at 30 Shawnee Hill SW, Calgary, Alberta 

known as the Highbury and registered as Condominium Plan 0915321 (the “Project”).   

8. The Project was planned to be completed in three separate phases, including “Phase I”, 

which includes 71 residential units (including the manager suite and sales centre): 52 of 

which have been sold and conveyed to purchasers, the remainder of which are being 

marketed for sale.  Construction on “Phase II” and “Phase III” (collectively, “Phases II 

and III”) commenced before the Receivership proceedings began but is not complete. 

The Receiver has completed construction on parking level one and parking level two for 

Phases II and III to meet the requirements of the City of Calgary, but does not intend to 

complete the high-rise condominium buildings planned for Phases II and III.  

9. Section 3(h) of the Receivership Order grants the Receiver the right to execute 

documents of whatever nature in respect of the Property. Section 24 of the Receivership 

Order grants the Receiver the right to apply to this Honourable Court for advice and 

directions in the discharge of its powers and duties. 

The Application 

10. The Receiver is seeking an Order: 

(a) approving the Amending Agreement; and 

(b) directing the Receiver to reject the 120 Offer and not establish further marketing 

or solicitation process for Phases II and III at this time. 

11. On August 1, 2013, the Receiver was served with 120’s application (the “120 

Application”) for, inter alia: 

(a) An Order requiring the Receiver to consider for acceptance the 120 Offer; 

(b) An Order requiring the Receiver, if the 120 Offer is superior to other offers 

received by the Receiver, to accept the 120 Offer; and 
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(c) In the alternative, an Order establishing a marketing or solicitation process for 

Phases II and III which would allow 120 to submit the 120 Offer (or a subsequent 

offer) for Phases II and III. 

The Statesman Agreement, Amending Agreement and Phase I Agreement 

12. Prior to entering into the Statesman Agreement, the Receiver had been actively marketing 

Phases II and III for sale.   

13. Statesman and the Receiver entered into the Statesman Agreement for the purchase of 

Phases II and III which was made effective February 13, 2013 and is subject to conditions 

precedent. The Receiver has been working diligently with Statesman to pursue the 

satisfaction or waiver of the conditions precedent and to proceed to closing the Statesman 

Agreement.  

14. On August 12, 2013, the Receiver and Statesman entered into the Amending Agreement, 

subject to approval of this Court.  

15. The Statesman Agreement and the Amending Agreement are subject to strict 

confidentiality provisions; therefore the Receiver is unable to disclose particulars of the 

Statesman Agreement or the Amending Agreement in publicly available materials. 

Details of the Statesman Agreement and the Amending Agreement, including a copy of 

each agreement, is found in and attached to the Confidential Sixty-Third Report.   

16. On August 5, 2013, the Receiver entered into a purchase contract (the “Phase I 

Agreement”) with Statesman and/or nominee for the purchase of nearly all of the 

remaining condominium units available for sale by the Receiver in Phase I. The Phase I 

Agreement contains sensitive commercial information regarding the selling prices of 

units in Phase I and is attached to the Confidential Sixty-Third Report.  

17. The closing of the Phase I Agreement is linked to the Statesman Agreement. A condition 

of the Phase I Agreement is that on the closing date of the Phase I Agreement, the 

Statesman Agreement must be in full force and effect and there shall exist no impediment 

to the closing of the Statesman Agreement other than the terms of the Statesman 

Agreement itself.  
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18. In the event that this Honourable Court approves the Amending Agreement and directs 

the Receiver to reject the 120 Offer and not establish a marketing or solicitation process 

for Phases II and III at this time, the Receiver shall apply to this Honourable Court for 

approval of the Phase I Agreement.  

The 120 Offer 

19. On June 21, 2013, the Receiver received the unsolicited 120 Offer from 120 to purchase 

Phases II and III. Since the Receiver is a party to the Statesman Agreement, the Receiver 

was not in a position to accept the 120 Offer or negotiate with offeror, but instead 

continued to work towards the closing of the Statesman Agreement. In light of the 120 

Application, the Receiver seeks this Honourable Court’s advice and directions regarding 

the Receiver’s recommended course of action. 

The Receiver’s Recommendation    

20. The Receiver has prepared a comparative analysis (the “Comparative Analysis”) of the 

benefits and risks associated with the Statesman Agreement (if the Amending Agreement 

is approved) as compared to the 120 Offer. A copy of the Comparative Analysis is found 

in the Confidential Sixty-Third Report. 

21. The Receiver has identified the following options available to the Court:  

(a) Approve the Amending Agreement, direct the Receiver to reject the 120 Offer, 

and not hold a further marketing or solicitation process at this time for Phases II 

and III;   

(b) Not approve the Amending Agreement or otherwise continue with the Statesman 

Agreement, and direct the Receiver to proceed to negotiate an agreement with 120 

on substantially the same financial terms as those contained in the 120 Offer; or 

(c) Not approve the Amending Agreement or otherwise continue with the Statesman 

Agreement, and reject the 120 Offer and instead to direct a further marketing or 

solicitation process for Phases II and III and permit Statesman, 120, and any other 

interested party to submit a bid for Phases II and III. 
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22. Based on the Comparative Analysis and other contents of the Confidential Sixty-Third 

Report, the Receiver recommends that this Honourable Court:  

(a) approve the Amending Agreement; and 

(b) direct the Receiver to reject the 120 Offer and not establish further marketing or 

solicitation process for Phases II and III at this time. 

Receiver Needs Advice and Directions 

23. The Receiver is precluded from accepting or negotiating the 120 Offer or establishing a 

further marketing or solicitation process for Phases II and III as long as the Statesman 

Agreement remains in force. The Receiver has identified several options available to the 

Court and has provided the Court with its recommendations. The Receiver respectfully 

requests that the Court provide its advice and direction to the Receiver to proceed as 

recommended or as the Court otherwise advises and directs.    

MATERIAL OR EVIDENCE TO BE RELIED ON: 

24. The pleadings filed herein, including without limitation:  

(a) the Receivership Order (Tab 1);  

(b) the Sixty-Second Receiver’s Report (Tab 2);  

(c) the Confidential Sixty-Third  Receiver’s Reports (Tab 3); 

25. Any such further and other materials as counsel for the Receiver may advise and this 

Honourable Court may permit.  

APPLICABLE RULES: 

26. The Alberta Rules of Court, Alta. Reg. 124/2010 as amended.  

APPLICABLE ACTS AND REGULATIONS:  

27. Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3; and 

28. Judicature Act, R.S.A. 2000, c. J-2.    
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HOW THE APPLICATION IS PROPOSED TO BE HEARD OR CONSIDERED: 

29. Before the Honourable Madam Justice Romaine at the Calgary Courts Centre, 601-5th 

Street S.W., at Calgary, Alberta, on August 14, 2013, at 10:00 am or as soon thereafter as 

counsel may be heard, and to be heard at the same time as the application brought by 

1204028 Alberta Ltd., filed on August 1, 2013. 

 
AFFIDAVIT EVIDENCE IS REQUIRED IF YOU WISH TO OBJECT 

 
WARNING 

If you do not come to court either in person or by your lawyer, the court may give the applicant what 
it wants in your absence.  You will be bound by any order that the court makes, or another order 
might be given or other proceedings taken which the applicant is entitled to without any further 
notice of them to you.  If you want to take part in this application, you or your lawyer must attend in 
court on the date and time shown above.  If you intend to rely on an affidavit or other evidence when 
the originating application is heard or considered, you must reply by giving reasonable notice of that 
material to the applicant.  

 
DATED at Calgary, Alberta on August _____, 2013.  

  OSLER, HOSKIN & HARCOURT LLP 
 
 
 

  
A. Robert Anderson, Q.C. / Michael Bokhaut 
Counsel for the Receiver, Deloitte & Touche Inc. 

 

 TO:  The Clerk of the Court 

AND TO: Josef Kruger, Borden Ladner Gervais LLP, Counsel for the Plaintiff  
 All persons on the Service List, found at Schedule “A” 
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SCHEDULE A TO THE APPLICATION DATED AUGUST  , 2013 
(The Service List) 
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	1. An order that the time for service of this Application (the “Application”) is abridged if necessary, that this Application is properly returnable on August 14, 2013, that service of this Application and the Sixty-Second Report of the Receiver, date...
	2. An order sealing on the Court file the Confidential Sixty-Third Receiver’s Report dated August 13, 2013 (the “Confidential Sixty-Third Report”).
	3. An order approving the Amending Agreement made effective August 12, 2013 (the “Amending Agreement”) that amends the purchase and sale agreement for Phases II and III (as defined below) between the Receiver and The Statesman Group of Companies Ltd. ...
	4. An order providing the advice and direction of this Honourable Court in respect of an unsolicited offer from 1204028 Alberta Ltd. (“120”) to purchase Phases II and III (the “120 Offer”).
	5. Such further and other relief that the Receiver may seek and this Honourable Court may deem just.
	General
	6. On March 3, 2010, the Receiver was appointed as receiver and manager of the Debtor pursuant to an order issued by the Honourable Madam Justice Kent of the Court of Queen’s Bench of Alberta that was amended and restated on January 31, 2011 (the “Rec...
	7. The Debtor is a condominium real estate developer that has assets that consist of a three phase condominium real estate project located at 30 Shawnee Hill SW, Calgary, Alberta known as the Highbury and registered as Condominium Plan 0915321 (the “P...
	8. The Project was planned to be completed in three separate phases, including “Phase I”, which includes 71 residential units (including the manager suite and sales centre): 52 of which have been sold and conveyed to purchasers, the remainder of which...
	9. Section 3(h) of the Receivership Order grants the Receiver the right to execute documents of whatever nature in respect of the Property. Section 24 of the Receivership Order grants the Receiver the right to apply to this Honourable Court for advice...
	The Application
	10. The Receiver is seeking an Order:
	(a) approving the Amending Agreement; and
	(b) directing the Receiver to reject the 120 Offer and not establish further marketing or solicitation process for Phases II and III at this time.

	11. On August 1, 2013, the Receiver was served with 120’s application (the “120 Application”) for, inter alia:
	(a) An Order requiring the Receiver to consider for acceptance the 120 Offer;
	(b) An Order requiring the Receiver, if the 120 Offer is superior to other offers received by the Receiver, to accept the 120 Offer; and
	(c) In the alternative, an Order establishing a marketing or solicitation process for Phases II and III which would allow 120 to submit the 120 Offer (or a subsequent offer) for Phases II and III.

	The Statesman Agreement, Amending Agreement and Phase I Agreement
	12. Prior to entering into the Statesman Agreement, the Receiver had been actively marketing Phases II and III for sale.
	13. Statesman and the Receiver entered into the Statesman Agreement for the purchase of Phases II and III which was made effective February 13, 2013 and is subject to conditions precedent. The Receiver has been working diligently with Statesman to pur...
	14. On August 12, 2013, the Receiver and Statesman entered into the Amending Agreement, subject to approval of this Court.
	15. The Statesman Agreement and the Amending Agreement are subject to strict confidentiality provisions; therefore the Receiver is unable to disclose particulars of the Statesman Agreement or the Amending Agreement in publicly available materials. Det...
	16. On August 5, 2013, the Receiver entered into a purchase contract (the “Phase I Agreement”) with Statesman and/or nominee for the purchase of nearly all of the remaining condominium units available for sale by the Receiver in Phase I. The Phase I A...
	17. The closing of the Phase I Agreement is linked to the Statesman Agreement. A condition of the Phase I Agreement is that on the closing date of the Phase I Agreement, the Statesman Agreement must be in full force and effect and there shall exist no...
	18. In the event that this Honourable Court approves the Amending Agreement and directs the Receiver to reject the 120 Offer and not establish a marketing or solicitation process for Phases II and III at this time, the Receiver shall apply to this Hon...
	The 120 Offer
	19. On June 21, 2013, the Receiver received the unsolicited 120 Offer from 120 to purchase Phases II and III. Since the Receiver is a party to the Statesman Agreement, the Receiver was not in a position to accept the 120 Offer or negotiate with offero...
	The Receiver’s Recommendation
	20. The Receiver has prepared a comparative analysis (the “Comparative Analysis”) of the benefits and risks associated with the Statesman Agreement (if the Amending Agreement is approved) as compared to the 120 Offer. A copy of the Comparative Analysi...
	21. The Receiver has identified the following options available to the Court:
	(a) Approve the Amending Agreement, direct the Receiver to reject the 120 Offer, and not hold a further marketing or solicitation process at this time for Phases II and III;
	(b) Not approve the Amending Agreement or otherwise continue with the Statesman Agreement, and direct the Receiver to proceed to negotiate an agreement with 120 on substantially the same financial terms as those contained in the 120 Offer; or
	(c) Not approve the Amending Agreement or otherwise continue with the Statesman Agreement, and reject the 120 Offer and instead to direct a further marketing or solicitation process for Phases II and III and permit Statesman, 120, and any other intere...

	22. Based on the Comparative Analysis and other contents of the Confidential Sixty-Third Report, the Receiver recommends that this Honourable Court:
	(a) approve the Amending Agreement; and
	(b) direct the Receiver to reject the 120 Offer and not establish further marketing or solicitation process for Phases II and III at this time.

	Receiver Needs Advice and Directions
	23. The Receiver is precluded from accepting or negotiating the 120 Offer or establishing a further marketing or solicitation process for Phases II and III as long as the Statesman Agreement remains in force. The Receiver has identified several option...
	24. The pleadings filed herein, including without limitation:
	(a) the Receivership Order (Tab 1);
	(b) the Sixty-Second Receiver’s Report (Tab 2);
	(c) the Confidential Sixty-Third  Receiver’s Reports (Tab 3);

	25. Any such further and other materials as counsel for the Receiver may advise and this Honourable Court may permit.
	26. The Alberta Rules of Court, Alta. Reg. 124/2010 as amended.
	APPLICABLE ACTS AND REGULATIONS:
	27. Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3; and
	28. Judicature Act, R.S.A. 2000, c. J-2.
	29. Before the Honourable Madam Justice Romaine at the Calgary Courts Centre, 601-5th Street S.W., at Calgary, Alberta, on August 14, 2013, at 10:00 am or as soon thereafter as counsel may be heard, and to be heard at the same time as the application ...




