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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

In re:
Chapter 11

XINERGY LTll., et aL, Case No. 15-[ ) ~)

Debtors.
(Joint Administration Requested)

MOTION OF THE DEBTORS AND DEBTORS IN POSSESSION FOR ENTRY OF
INTERIM AND FINAL ORDERS PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 363, 364,

507 AND BANKRUPTCY RULES 2002 AND 4001 (I) AUTHORIZING DEBTORS TO (A)
OBTAIN POSTPETITION FINANCING AND (B) UTILIZE CASH COLLATERAL,

(II) GRANTING ADEQUATE PROTECTION TO PREPETITION SECURED
CREDITORS AND (III) SCHEDULING FINAL HEARING

The above-captioned debtors and debtors-in-possession (collectively, the "Debtors"), by

their undersigned counsel, hereby move the Court (the "Motion") for entry of an interim order,

substantially in the form attached hereto as Exhibit A (the "Interim Order"), and subsequently a

final order, pursuant to sections 105, 362, 363, 364 and 507 of the United States Code, 11 U.S.C.

§§ 101-1532 (the "Bankruptcy Code") and Rules 2002 and 4001 of the Federal Rules of

Bankruptcy Procedure (the "Bankruptcy"), (i) authorizing the Debtors to (a) obtain post-

petition financing on a secured, super-priority basis and granting certain related relief and (b) to

The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed on
Schedule 1 attached hereto.

H[JNTON & WILLIAMS LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219
Telephone: (804) 788-8200
Facsimile: (804) 788-8218
Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, III (VSB No. 75 ] 34)
Justin F. Paget (VSB No. 77949)

Proposed Counsel to the Debtors
and Debtors in Possession
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use cash collateral and all other collateral ("Cash Collateral"), (ii) granting adequate protection to

existing secured creditors described herein, and (iii) scheduling a final hearing on this Motion.

In support of this Motion, the Debtors rely on the Declaration of Michael R. Castle in support of

the Chapter 11 Petitions and Related Motions (the "Castle Declaration"). In further support of

this Motion, the Debtors submit as follows:

I. Preliminary Statement

1. Following a diligent solicitation process, the Debtors obtained the DIP Facility

(defined below) from affiliates of Whitebox Advisors LLC and Highbridge Capital Management,

LLC (collectively, the "Lenders"), which provides for an aggregate $40 million post-petition

facility on a superpriority, administrative claim and first-priority priming lien basis. The DIP

Facility will be used to refinance the First Lien Term Notes (defined below) in the aggregate

principal amount of approximately $20 million, plus all accrued interest, fees and expenses

thereunder (the "Refinancing") and to provide the necessary liquidity for the Debtors to fund

their operations and pursue a successful restructuring in chapter 11.

2. The Debtors are requesting authority to immediately access $7.5 million, plus the

Refinancing, on an interim basis pursuant to the Interim Order.

3. Access to the DIP Facility will allow the Debtors to continue normal business

operations in chapter 11, maintain vendor and supplier relationships, pay their employees, and

satisfy other working capital and operational requirements. Satisfaction of these key obligations

is necessary to preserve and maintain the value of the enterprise. Absent access to the DIP

Facility, the Debtors likely will not have adequate cash on hand to satisfy their debt obligations

and maintain uninterrupted operations, resulting in immediate liquidation, severe employee

dislocation and crippling losses for vendors and customers.

2
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4. Thus, to ensure the Debtors' access to sufficient liquidity and provide the

foundation for a successful restructuring, the Debtors respectfully submit that the DIP Facility

should be approved.

II. Jurisdiction, Venue and Predicates for Relief

5. The Cow•t has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and

1334(b). Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. This matter is a core

proceeding within the meaning of 28 U.S.C. §157 (b)(2).

6. The predicates for the relief requested herein are 105, 362, 363, 364 and 507 of

the Bankruptcy Code and Bankruptcy Rules 2002 and 4001.

III. Background

A. Chapter 11 Case

7. On the date hereof (the "Petition Date"), each of the Debtors filed with the Court

their respective voluntary petitions for relief under chapter 11 of Title 11 of the Bankruptcy Code,

commencing the above-captioned chapter 11 cases. The Debtors continue to operate their

businesses and manage their properties as debtors-in-possession pursuant to sections 1107(a) and

1108 of the Bankruptcy Code.

8. No creditors' committee has been appointed in these cases. No trustee or

examiner has been appointed.

9. Contemporaneously herewith, the Debtors have filed a motion requesting joint

administration of their chapter 11 cases.

10. A full description of the Debtors' business operations, corporate structures, capital

structures, and reasons for commencing these cases is set forth in full in the Castle Declaration,

which was filed contemporaneously with this Motion and which is incorporated herein by

reference. Additional facts in support of the specific relief sought herein are set forth below.

3
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B. Prepetition Capital Structure

11. In May 2011, the debtor Xinergy Corp. ("Xiner~v") issued $200 million of 9.25%

Senior Secured Notes (the "Second Lien Notes") due May 15, 2019, which are guaranteed by the

other Debtors and collateralized by substantially all of Xinergy's assets. Interest payments of $9

million are due and payable semi-annually, the most recent of which was paid in December 2014.

Approximately $72 million of the net proceeds from the issuance were used to retire existing

debt and the remaining_ funds were used for capital expenditures, including construction of a

preparation plant, purchase of mining equipment and construction of infrastructure, and for

general corporate purposes. The current amount outstanding on the Second Lien Notes is

approximately $195 million.

12. Xinergy subsequently entered into a Credit Agreement, dated as of December 21,

2012 (as amended, supplemented, modified, or amended and restated from time to time, the

"First Lien Term Loans"), with Bayside Finance LLC, as lender ("Ba s~"), and the other

Debtors as guarantors. The First Lien Term Loans facility provided for the two term loans in the

amount of $10,000,000 each with terms of four years. The first loan was drawn in December

2012 and the second loan was drawn in September 2013. The proceeds of the First Lien Term

Loans were used to fund transaction costs, to provide working capital and for Xinergy's general

corporate purposes. The First Lien Term Loans are secured by a first priority lien on

substantially all of the Debtors' assets. The current amount outstanding on the First Lien Term

Loans is $20 million plus certain fees and expenses. Shortly prior to the Petition Date, on or•

around April 1, 2015, Bayside assigned the First Lien Term Notes to the Lenders.

13. The Debtors and holders of both the First Lien Term Loans and the Second Lien

Notes are parties to a Collateral Trust Agreement, dated as of May 6, 2011 (the "Collateral

C!
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Trust Agreement"), which authorizes Xinergy to obtain credit in certain amounts and for certain

purposes that would have priority over the Second Lien Notes. The First Lien Term Loans

became senior to the Second Lien Notes pursuant to that provision. The Collateral Trust

Agreement, in Section 2.8, permits Xinergy to obtain debtor-in-possession financing that would

be senior to or on a parity with the senior liens, thus also having priority over the Second Lien

Notes, upon the consent of the holder of the First Lien Term Loans. That same provision

provides that holders of the Second Lien Notes have expressly waived any right to object to any

debtor-in-possession financing to which the holder of the First Lien Term Loans consents,

provided that the holders of the Second Lien Notes are provided adequate protection in the form

of replacement liens, coextensive with those provided to the Lenders, but subordinate in all

respects to the rights of the Lenders.

14. To the best of the Debtors' knowledge, the Lenders and the Second Lien Note

holders are the only creditors with a lien upon the Debtors' cash collateral.

IV. The Proposed DIP Facility

15. As described in full in the Castle Declaration, the Debtors have faced a

confluence of macroeconomic and regulatory factors in recent years that prevented them from

executing on their business plans, tightened their operating margins and threatened their ability

to survive as a going concern.

16. To address their liquidity needs, in December 2014, Xinergy retained Global

Hunter Securities ("Global Hunter"), a division of Seaport Global Securities LLC, as its financial

advisor to pursue financial and strategic alternatives, including raising capital and other strategic

transactions focused on providing additional liquidity for the Debtors.

5
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17. As it became clearer that the Debtors likely would need the protection of chapter

1 I in order to effectuate the best available strategic option for their businesses, the Debtors and

Global Hunter initiated a process to identify potential post-petition lenders. The Debtors and

Global Hunter approached more than twenty-five high quality institutional firms as potential

sources of post-petition financing, of which ten executed confidentiality agreements.2 In

connection with the marketing process, the Debtors also approached Bayside and the holders of

the Second Lien Notes regarding a potential post-petition financing arrangement.

18. Following a diligent and dedicated search for other and better financing

alternatives, the Debtors and their professionals determined that the DIP Facility is the best

available financing option available under the circumstances and will provide the Debtors with

the necessary capital to run their chapter 11 process effectively.

19. In accordance with Bankruptcy Rules 4001(b), (c) and (d), the followinb

summarizes the significant terms of the DIP Credit Agreement and the Interim Order.3 The

Debtors believe that the following provisions of the DIP Credit Agreement and the Interim Order

are justified and necessary in the context and circumstances of these cases.

Borrower: Xinergy Corp., - a Tennessee corporation (the
"Borrower").4

Guarantors: The DIP Term Loans (as defined below) and all other
obligations arising under the DIP Facility (as defined

2 The attached Exhibit C consists of a compilation of information that was provided by the Debtors pursuant
to the terms of those confidentiality agreements, either directly or through the Debtors' advisors, to one or
more prospective DIP lenders for their consideration in determining whether they might offer to provide
DIP financing to the Debtors. Ultimately, the Debtors received a number of proposals for DIP financing
and will be seeking approval of DIP financing as part of their first-day pleadings.

3 The following summary is included for convenience only and is qualified in its entirety by reference to the
definitive DIP Loan Agreement, which shall control in the event of any inconsistency.

4 Capitalized terms used but not defined in this summary shall have the meaning ascribed to such terms in
the DIP Credit Agreement.
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below) will be unconditionally guaranteed on a joint
and several basis by Xinergy Ltd., an Ontario
corporation (the "Company") that is the parent to the
Borrower, and any and all of the Borrower's and the
Company's current, direct or indirect subsidiaries (other
than the Borrower) (collectively with the Company, the
"Guarantors") that are debtors (collectively with the
Borrower, but not the Company, the "Debtors") in the
proposed chapter 11 cases (the "Cases") to be
commenced by the Debtors in the Western District of
Virginia, Roanoke Division (the "Bankruptcy Court").

DIP Lenders/DIP Agent: The lenders (the "Initial Lenders") shall be comprised
of affiliates of Whitebox Advisors LLC and Highbridge
Capital Management, LLC. WBOX 2014-4 Ltd. will
serve as agent under the DIP Loan Agreement and the
other Loan Documents (the "DIP Agent") to act on
their behalf and each of the Initial Lenders shall have
the right to assign the DIP Term Loans and the
Commitment Amount subject to customary conditions
(such assignees, together with the Initial Lenders, the
"Lenders").

DIP Facility: A multiple draw term loan facility ("DIP Facility") of
up to $40 million (the "Commitment Amount") to be
available to the Borrower to refinance the Prepetition
Financing Facility in full (the "Refinancing") and,
subject to the Budget referred to below, for working
capital purpose during the pendency of the Cases. The
DIP Facility shall also include an uncommitted
accordion feature whereby the Borrower shall have the
right, exercisable only one time, to incrementally
increase the Commitment Amount by an aggregate
principal amount equal to $10 million, subject to,
among other conditions to be agreed, no default or
Event of Default continuing at the time of such increase.

Amount of Interim DIP Until a final order is entered approving the DIP Facility,
Facili no more than $7,500,000 (plus the Refinancing) shall be

made available to the Debtors under the DIP Facility.

Interest: Interest on the loans (the "DIP Term Loans") shall
accrue and be payable monthly in arrears, based on a
360 day year, at a rate per annum equal to 14%, with
10% being payable in cash and the balance in-kind.
Following an Event of Default (as defined in the DIP
Loan Agreement referred to below), interest shall

7
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accrue at an additional rate per annum of 2% and shall
be payable in cash upon demand.

Certain Payments and An amount equal to 2.5% of the Commitment Amount
Expenses: shall be payable to the Initial Lenders out of the initial

draw under the DIP Facility and such payment shall be
structured in the most tax efficient manner for the Initial
Lenders. In addition, the Debtors shall reimburse the
Lenders and the DIP Agent from time to time for all
expenses incurred by them in connection with the
negotiation, documentation, administration and
enforcement of the DIP Facility and the participation in
the Cases _ in such capacity (including, without
limitation, expenses of counsel and other consultants
retained by the Lenders and/or the DIP Agent to the
extent provided in the DIP Loan Agreement and other
Loan Documents (as defined below)).

Closing Date: By no later than April 15, 2015.

Maturity: Borrowings under the DIP Facility are to be repaid in
full in cash on the earliest of (a) the nine month
anniversary of the Closing Date (the "Stated
Maturity"), subject to two three-month extensions as
described below, (b) the occurrence of an Event of
Default and (c) the effective date of a confirmed chapter
11 plan for the Debtors; provided that the Lenders may
convert the DIP Facility into an exit financing facility
(the "Exit Facility") pursuant to a confirmed chapter 11
plan, the terms and conditions of such plan and Exit
Facility_ to be acceptable to Lenders holding at least a
majority in principal amount of the DIP Term Loans
outstanding (the "Requisite Lenders"). As described
above, the Debtors may elect (no more than twice) on
written notice to the Lenders on or before the date that
is 5 days prior to the then Stated Maturity to extend the
Stated Maturity of the DIP Facility by a period of up to
three months, subject to customary closing conditions
including no default and the payment of an amount
equal to 50 basis point for each extension (such
payment to be structured in the most tax efficient
manner for the Lenders).
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exit Payment: Any payment, repayment or refinancing of the DIP
Loans, including a refinancing through the Exit Facility,
shall be accompanied by a payment in the amount of
1 % on the principal amount being repaid or prepaid
(such payment to be structured in the most tax efficient
manner for the Lenders).

Fees: There are no fees that will be payable to any investment
bankers or financial advisors in connection with the DIP
Facility.

Collateral and Superpriority All amounts outstanding under the DIP Facility,
Claim: including all payments and expenses in respect thereof,

shall be secured by first priority priming liens (subject
to the Carve Out defined below) on all assets of the
Debtors and the other Guarantors under section 364 of
the Bankruptcy Code (the "Collateral"). Upon either
(a) an Event of Default or (b) termination of the DIP
Facility, unless the DIP Facility shall have been repaid
in full, the automatic stay shall be lifted without further
action on the part of DIP Agent or the Lenders (other
than five days' prior notice to the Debtors and any
official committee) to permit the DIP Agent to foreclose
on, or take other action with respect to, the Collateral.
All such liens shall be automatically perfected pursuant
to the DIP Orders (as defined below); provided that the
automatic stay shall be modified to permit other
perfection at the DIP Agent's option.

In addition, the DIP Agent and Lenders shall have an
allowed superpriority claim for such amounts under
sections 364(c)(1) and 503(b) of the Bankruptcy Code
with priority over all other expenses of the kind
specified in sections 503(b), 506(c), 507(b) and 726(b)
of the Bankruptcy Code, other than the unpaid fees of
the United States Trustee and, subject to the Budget,
any unpaid bankruptcy court-approved professional fees
in an amount not to exceed $500,000 ("Carve Out").

Adequate Protection The DIP Orders shall provide that (i) until the
Prepetition Financing Facility is repaid in full, the
lenders) under the Prepetition Financing Facility shall
receive adequate protection in the form of replacement
liens, superpriority claims, payment of fees and
expenses (including, without limitation, expenses of

9
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counsel and other consultants retained by the lenders)
under the Prepetition Financing Facility), and the
payment of interest at the default rate under the
Prepetition Financing Facility on a monthly basis and
(ii) the holders of the Second Lien Notes (as defined in
the Prepetition Financing Facility) shall receive
adequate protection in the form of replacement liens and
superpriority claims.

Conditions to DIP Facility: Entry by the DIP Agent, Lenders and Debtors into
definitive documentation in form and substance
reasonably satisfactory to the Lenders and their counsel
(the "DIP Loan Agreement" and other documents
relating to the DIP Loan Agreement, the "Loan
Documents"), including a form of budget (as updated
from time to time, the "Budget") mutually acceptable to
the Borrower and the Lenders. The DIP Loan
Agreement shall be based on the Prepetition Financing
Facility but shall also contain such conditions,
representations and warranties, mandatory prepayment
provisions and covenants as are customarily found in
DIP facilities of this type and such additional provisions
appropriate in Lenders' judgment for this transaction,
including:

1. Entry of an order of the Bankruptcy Court
("Interim Order") in form and substance
reasonably satisfactory to the Lenders, including
a finding that the DIP Facility was entered into
in good faith and otherwise complies with
section 364(e) of the Bankruptcy Code,
authorizing and approving:

(a) The DIP Facility on an interim basis,
including the Refinancing and the
granting of the liens and superpriority
claims described above;

(b) The reimbursement of the DIP Agent and
the Initial Lenders' fees and expenses as
described above and

(c) Scheduling the date of the final hearing
on the DIP Facility.

10
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2. Entry of final order ("Final Order;" together
with the Interim Order, the "DIP Orders") in
form and substance reasonably satisfactory to
the Required Lenders approving the DIP Facility
on a final basis within 45 days of the
commencement the Cases.

3. Debtors shall provide the Lenders and their
counsel with copies of all proposed pleadings
and orders in the Cases, with sufficient time for
review and comment by Lenders. The relief
requested by the Debtors in the first and second
day orders and pleadings shall be reasonably
acceptable to the Lenders. The Debtors shall
provide the Lenders will advance copies of (and
a reasonable opportunity to comment on) any
press release in which a Lender or any affiliate
or agent of a Lender is mentioned.

4. The Debtors shall comply with certain chapter
11 milestones set forth in the proposed DIP
Loan Agreement.

Events of Default: Such Events of Default as are customarily found in DIP
facilities of this type and others appropriate in Lenders'
judgment, including:

Non-payment when due of amounts owing under
DIP Facility;

2. Material breach of any covenant contained in
DIP Loan Agreement or other Loan Documents,
including a material breach of the Budget, with
appropriate grace periods to be agreed;

3. Dismissal of the Cases, any conversion of the
Cases to chapter 7, the appointment of a
bankruptcy trustee or an examiner or other
person with expanded powers, termination of the
Debtors' exclusive right to file a plan of
reorganization, the incurrence of other
indebtedness under section 364 of the
Bankruptcy Code or the payment of any
prepetition obligations (other than for (x)
postpetition rent or services rendered pursuant to
a prepetition lease or contract and (y) the

11
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refinancing of the Prepetition Financing
Facility);

4. Any stay or modification of the DIP Orders,
without the consent of the Lenders; and

5. The filing of a chapter 11 plan that does not
provide for the payment in full of the DIP
Facility and, to the extent not already repaid in
full, the Prepetition Financing Facility, or is
otherwise not acceptable to the Requisite
Lenders in their reasonable discretion.

Governing La~v: Except to the extent governed by the Bankruptcy Code,
the DIP Loan Agreement and other Loan Documents
shall be governed by internal laws of the State of New
York.

IV. Relief Requested

20. By this Motion, the Debtors respectfully request entry of the Interim Order (i)

authorizing the Debtors to (a) obtain post-petition financing on a secured, super-priority basis

pursuant to the DIP Loan Agreement substantially in the form attached hereto as Exhibit B and

granting certain related relief and (b) to use Cash Collateral, (ii) granting adequate protection to

existing secured creditors described herein, and (iii) scheduling a final hearing on this Motion, at

which time the Debtors will request entry of a final order under this Motion.

V. Basis for Relief Requested

A. The Debtors Should Be Authorized to Obtain the DIP Facility Under Section
364 of the Bankruptcy Code

21. The Debtors meet the requirements for relief under section 364 of the Bankruptcy

Code, which permits a debtor to obtain postpetition financing and, in return, to grant

superpriority administrative status and liens on its property. Specifically, section 364(c) provides

as follows:

12
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If the trustee is unable to obtain unsecured credit allowable under
section 503(b)(]) of this title as an administrative expense, the
court, after notice and a hearing, may authorize the obtaining of
credit or the incurring of debt:

(1) with priority over any or all administrative expenses of the kind
specified in section 503(b) or 507(b) of this title; [or]

(2) secured by a lien on property of the estate that is not otherwise
subject to a lien;

(3) secured by a junior lien on property of the estate that is subject
to a lien[.]

11 U.S.C. § 364(c). Further, section 364(d) of the Bankruptcy Code provides:

(1) The court, after notice and a hearing, may authorize the
obtaining of credit or the incurring of debt secured by a senior or
equal lien on property of the estate that is subject to a lien only if:

(A) the trustee is unable to obtain such credit otherwise; and

(B) there is adequate protection of the interest of the holder of the
lien on the property of the estate on which such senior or equal lien
is proposed to be granted.

(2) In any hearing under this subsection, the trustee has the burden
of proof on the issue of adequate protection.

11 U.S.C. § 364(d).

22. Provided that an agreement to obtain secured credit is consistent with the

provisions of, and policies underlying, the Bankruptcy Code, courts grant a debtor considerable

deference in exercising its sound business judgment in obtaining such credit. See, e.g., In re

Barbara K Enters., Inc., Case No. 08-11474, 2008 WL 2439649, at * 14 (Bankr. S.D.N.Y. June

16, 2008) (explaining that courts defer to a debtor's business judgment "so long as a request for

financing does not `leverage the bankruptcy process' and unfairly cede control of the

reorganization to one party in interest"); In re Ames Dept Stores, Inc., 115 B.R. 34, 40 (Bankr.

S.D.N.Y. 1990) ("[C]ases consistently reflect that the court's discretion under section 364 [of the

13
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Bankruptcy Code] is to be utilized on grounds that permit [a debtor's] reasonable business

judgment to be exercised so long as the financing agreement does not contain terms that leverage

the bankruptcy process and powers or its purpose is not so much to benefit the estate as it is to

benefit aparty-in-interest."); In re Farmland Indus., Inc., 294 B.R. 855, 881 (Bankr. W.D. Mo.

2003) (noting that approval of postpetition financing requires, inter alia, an exercise of "sound

and reasonable business judgment")

23. _Further, in determining whether the Debtors have exercised sound business

judgment in deciding to enter into the DIP Loan Agreement, the Court should consider the

economic terms of the DIP Facility in light of current market conditions. For example, in In re

ION Media Networks, Inc., the Bankruptcy Court for the Southern District of New York held

that:

Although all parties, including the Debtors and the Committee, are
naturally motivated to obtain financing on the best possible terms,
a business decision to obtain credit from a particular lender is
almost never based purely on economic terms. Relevant features
of the financing must be evaluated, including non-economic
elements such as the timing and certainty of closing, the impact on
creditor constituencies and the likelihood of a successful
reorganization. This is particularly true in a bankruptcy setting
where cooperation and established allegiances with creditor groups
can be a vital part of building support for a restructuring that
ultimately may lead to a confirmable reorganization plan. That
which helps foster consensus may be preferable to a notionally
better transaction that carries the risk of promoting unwanted
conflict.

Case No. 09-13125, 2009 WL 2902568, at *4 (Bankr. S.D.N.Y. July 6, 2009).

24. Here, given all the facts and circumstances present in these cases, the Debtors

have amply satisfied the necessary conditions under sections 364(c) and (d) for authority to enter

into the DIP Facility. The Debtors exercised proper business judgment in securing DIP Facility

on terms that are fair, reasonable and the best available to them in the current market. Moreover,

14
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the Debtors were not otherwise able to obtain credit on an unsecured or administrative expense

basis, and they have provided their prepetition secured creditors with adequate protection against

any potential diminution in value of their interests caused by the priming liens proposed to be

provided to the Lenders. For all the reasons discussed further below, therefore, the Court should

grant the Debtors' request to enter into the DIP Facility pursuant to sections 364(c) and (d) of the

Bankruptcy Code.

i. The Debtors Exercised Sound and Reasonable Business Judgment in
Deciding to Enter into the DIP Financing Facility

25. Based on the facts of these cases, the DIP Facility represents a proper exercise of

the Debtors' business judgment. Bankruptcy courts routinely defer to the debtor's business

judgment on most business decisions, including decisions about whether and how to borrow

money. Group of Institutional Investors v. Chicago, Milwaukee, St. Paul & Pac. R.R., 318 U.S.

523, 550 (1943); In re Simasko Prod. Co., 47 B.R. 444, 449 (Bankr. D. Colo. 1985) ("Business

judgments should be left to the board room and not to this Court."); In re Lifeguard Indus., Inc.,

37 B.R. 3, 17 (Bankr. S.D. Ohio 1983). "More exacting scrutiny would slow the administration

of the debtor's estate and increase its cost, interfere with the Bankruptcy Code's provision for

private control of administration of the estate, and threaten the court's ability to control a case

impartially." Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311 (5th Cir. 1985).

26. In general, a bankruptcy court defers to a debtor's business judgment regarding

the need for, and the proposed use of, funds, unless the debtor's decision improperly leverages

the bankruptcy process or its purpose is not so much to benefit the estate as it is to benefit a party

in interest. See Ames Dept Stores, 115 B.R. at 40; see also In re Curlew Valley Assocs., 14 B.R.

506, 511-13 (Bankr. D. Utah 1981). Courts generally will not second-guess a debtor's business

decisions when those decisions involve "a business judgment made in good faith, upon a

15
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reasonable basis, and within the scope of [its] authority under the [Bankruptcy] Code." Id, at

513-14 (footnote omitted).

27. Here, the Debtors have exercised sound business judgment in determining that the

DIP Facility is appropriate. As explained above, an extensive marketing effort was undertaken

to obtain DIP financing, and the Debtors negotiated extensively to obtain the best possible terms.

The terms of the DIP Facility are fair and reasonable, and are in the best interests of the Debtors'

estates. The Debtors have reason to believe that the funds made available through the DIP

Facility will be adequate to pay all administrative expenses due and payable during the post-

petition periods. Accordingly, the Court should grant the Debtors authority to enter into the DIP

Facility and obtain funds from the Lenders on the senior secured and administrative

"superpriority" basis described above, pursuant to section 364(c) of the Bankruptcy Code.

28. Moreover, the Refinancing is supported by the sound business judgment of the

Debtors. The Refinancing reduces the Debtors' cash interest expense (12.25% at the default rate

under the Prepetition Term Loan vs. 10% under the DIP), simplifies the Debtors' capital

structure and the need to prime the Prepetition Term Loan, and should reduce professional fees

- as it eliminates the need for the Prepetition Term Lenders and noteholders to retain separate

counsel. In addition, the DIP Lenders indicated that the Refinancing was an important factor in

their willingness to lend and consent to use of their cash collateral. For these reasons, the

Debtors believe entering into the DIP Facility with the DIP Lenders is in the best interests of

their estates and will advance their goal of maximizing the value of the Debtors' assets.

29. It is worth noting that, any creditors' committee or other party-in interest that

obtains standing may, subject to the limitations contained in the proposed DIP Order and the DIP

m
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Documents, seek to challenge the Prepetition Lenders' security interests dur~inb the Challenge

Period notwithstanding the Refinancing.

ii. The .Debtors Meet the Conditions Necessary Under Section
364(c) to Obtain Postpetition Financing on a Senior Secured
and Superpriority Basis

30. Section 364(c) of the Bankruptcy Code authorizes a debtor to obtain postpetition

financing on a secured or superpriority basis, or both, where the Court finds, after notice and a

hearing, that the debtors are "unable to obtain unsecured credit allowable under section 503(b)(1)

of the [the Bankruptcy Code] ...." 11 U.S.C. § 364(c).

31. Courts have articulated athree-part test to determine whether a debtor is entitled

to obtain financing under section 364(c) of the Bankruptcy Code. Specifically, courts look to

whether:

(a) the debtor is unable to obtain unsecured credit under
section 364(b), i.e., by allowing a lender only an administrative
expense claim;

(b) the credit transaction is necessary to preserve the assets of
the estate; and

(c) the terms of the transaction are fair, reasonable, and
adequate, given the circumstances of the debtor-borrower and the
proposed lender.

In re Ames Dept Stores, Inc., 115 B.R. 34, 37-39 (Bankr. S.D.N.Y. 1990); accord In re St. Mary

Hosp., 86 B.R. 393, 401 (Bankr. E.D. Pa. 1988); In re Crouse Group, Inc., 71 B.R. 544, 549

(Bankr. E.D. Pa. 1987).

32. In order to satisfy this test, a debtor need only demonstrate "by a good faith effort

that credit was not available" to the debtor on an unsecured or administrative expense basis.

Bray v. Shenandoah Fed. Says. &Loan Assn (In re Snowshoe Co.), 789 F.2d 1085, 1088 (4th

Cir. 1986); accord In re Ames Dept Stores, Inc., 115 B.R. at 37 (debtor must show that it has

17
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made reasonable efforts to seek other sources of financing under sections 364(a) and (b) of the

Bankruptcy Code); In re Crouse Group, Inc., 71 B.R. at 549 (secured credit under section

364(c)(2) of the Bankruptcy Code is authorized, after notice and hearing, upon showing that

unsecured credit cannot be obtained). "The statute imposes no duty to seek credit from every

possible lender before concluding that such credit is unavailable." Id.; see also Pearl-Phil GM7'

(Far East) Ltd. v. Caldor Corp., 266 B.R. 575, 584 (S.DN.Y. 2001) (superpriority

administrative expenses authorized where debtor could not obtain credit as an administrative

expense). This is true especially when time is of the essence. In re Reading Tube Indus., 72 B.R.

329, 332 (Bankr. E.D. Pa. 1987). When few lenders are likely to be able and willing to extend

the necessary credit, "it would be unrealistic and unnecessary to require [the debtor] to conduct

such an exhaustive search for financing." In re Sky Valley, Inc., 100 B.R. 107, 113 (Bankr. N.D.

Ga. 1988), aff'd sub nom., Anchor Says. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 120 n.4 (N.D.

Ga. 1989); see also Ames Dept Stores, 115 B.R. at 40 (approving financing facility and holding

that the debtor made reasonable efforts to satisfy the standards of section 364(c) where it

approached four lending institutions, was rejected by two, and selected the most favorable of the

two offers it received).

33. Here, the Debtors have used reasonable, good faith efforts to try to obtain credit

other than on a secured superpriority basis. The Debtors and Global Hunter conducted a robust

marketing process to identify potential financing sources, and the Debtors conducted arm's

length, good faith negotiations with these prospective lenders on the terms of their postpetition

financing. None of those potential lenders were willing to make apost-petition loan on an

unsecured basis in an amount necessary for the Debtors' business operations and other financing

needs. On the contrary, the Debtors' negotiations with lenders made clear that the Debtors could
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only obtain the financing necessary to preserve their estates if the lenders were provided

superpriority claims to secure these obligations.

34. The Court should therefore authorize the Debtors to provide the Lenders

superpriority administrative expense status for any obligations arising under the DIP Credit

Agreement as provided for in section 364(c)(1) ofthe Bankruptcy Code.

iii. The Debtors Should Be Authorized to Obtain Postpetition Financing
Secured by Liens that are Senior to the Liens Securing the First Lien
Term Loans and Second Lien Notes

35. In addition to authorizing financing under section 364(c) of the Bankruptcy Code,

a court may also authorize a debtor to obtain postpetition credit secured by a lien that is senior in

priority to existing liens on the encumbered property if the debtor cannot otherwise obtain such

credit and the interests of existing lien holders are adequately protected or consent is obtained.

See 11 U.S.C. § 364(d)(1).

36. When determining whether to authorize a debtor to obtain credit secured by a lien

that is senior or equal to a prepetition lien as authorized by section 364(d) of the Bankruptcy

Code, courts focus on whether the transaction will enhance the value of the debtor's assets.

Courts consider a number of factors, including, without limitation:

whether alternative financing is available on any other basis
(i.e., whether any better offers, bids or timely proposals are
before the court);

whether the proposed financing is necessary to preserve
estate assets and is necessary, essential and appropriate for
continued operation of the debtor's businesses;

• whether the terms of the proposed financing are reasonable
and adequate given the circumstances of both the debtor
and proposed lender(s); and

• whether the proposed financing agreement was negotiated
in good faith and at arm's length and entry therein is an

19
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exercise of sound and reasonable business judgment and in
the best interest of the debtor's estate and its creditors.

See, e.g., Ames Dept Stores, 115 B.R. at 37-39; Bland v. Farmworker Creditors, 308 B.R. 109,

113-14 (S.D. Ga. 2003); Farmland Indus., 294 B.R. at 862-79; Barbara K Enters., 2008 WL

2439649 at *10; see also 3 Collier on Bankruptcy ¶ 364.04[1] (16th ed.).

37. The DIP Facility satisfies each of these factors. First, the Debtors have explored

financial alternatives and are aware of the lack of financing available to them given the nature of

their capital structure. As explained above, the Debtors conducted arm's-length negotiations

with several possible post-petition lenders, and the ultimate agreement reflects the most

favorable terms on which the Debtors were able to obtain financing. The Debtors are not able to

obtain financing on equal or better terms from the Lenders, or any other source, without granting

post-petition liens on afirst-priority priming lien basis.

38. Second, the Debtors need the funds to be provided under the DIP Facility to

preserve the value of their estates for the benefit of all creditors and other parties in interest.

Absent the DIP Facility, the Debtors will be unable to operate their businesses or prosecute their

bankruptcy cases. Providing the Debtors with the liquidity necessary to preserve their going

concern value through the pendency of these cases is in the best interests of all stakeholders.

39. Third, the terms of the DIP Facility are reasonable and adequate to support the

Debtors' operations and restructuring activities through the pendency of these bankruptcy cases,

as the DIP Facility will allow the Debtors to maintain their operations and their relationships

with key constituents notwithstanding the commencement of these cases.

40. Fourth, as described above, the Debtors and the Initial Lenders negotiated the DIP

Loan Agreement and other Loan Documents in good faith and at arm's-length, and the Debtors'

entry into the DIP Loan Agreement and the other Loan Documents is an exercise of their sound

20
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business judgment. The DIP Facility is on the most favorable terms available to the Debtors in

the current market. In light of all these factors, therefore, it is clear that the Debtors should be

authorized to secure the DIP Facility with liens granted on afirst-priority priming lien basis.

iv. The Interests of the Holders of the Second Lien Notes Are Adequately
Protected

41. A debtor may obtain postpetition credit "secured by a senior or equal lien on

property of the estate that is subject to a lien only if" the debtor, among other things, provides

"adequate protection" to those parties whose liens are primed. See 11 U.S.C. § 364(d)(1)(B).

What constitutes adequate protection is decided on a case-by-case basis, and adequate protection

may be provided in various forms, including payment of adequate protection fees, payment of

interest or granting of replacement liens or administrative claims. See, e.g., In re Mosello, 195

B.R. 277, 289 (Bankr. S.D.N.Y. 1996) ("the determination of adequate protection is a fact-

specific inquiry ...left to the vagaries of each case"); In re Realty Sw. Assocs., 140 B.R. 360

(Bankr. S.D.N.Y. 1992); In re Beker Indus. Corp., 58 B.R. 725, 736 (Bankr. S.D.N.Y. 1986) (the

application of adequate protection "is left to the vagaries of each case, but its focus is protection

of the secured creditor from diminution in the value of its collateral during the reorganization

process") (citation omitted). The critical purpose of adequate protection is to guard against the

diminution of a secured creditor's collateral during the period when such collateral is being used

by the debtor in possession. See 495 Cent. Park, 136 B.R. at 631 ("The goal of adequate

protection is to safeguard the secured creditor from diminution in the value of its interest during

the chapter 11 reorganization."); In re Beker Indus. Corp., 58 B.R. 725, 736 (Bankr. S.D.N.Y.

1986); In re Hubbard Power &Light, 202 B.R. 680, 685 (Bankr. E.D.N.Y. 1996).

42. Here, the Holders of the Second Lien Notes will receive adequate protection in

the form of replacement liens and a superpriority claim. Under the terms of the Collateral Trust
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Agreement, the Holders of the Second Lien Notes are not entitled to any additional adequate

protection and are contractually bound not to contest the approval of the DIP Loan Facility.

43. Bankruptcy Courts in Virginia and elsewhere have approved similar forms of

adequate protection for prepetition secured lenders. See, e.g., In re AMF Bowling Worldwide,

Inc., Case No. 12-36495 (KRH) (Bankr. E.D. Va. Dec. 12, 2012) (granting, inter alia, first and

second lien adequate protection liens); In re Bear Island Paper Co., L.L.C., Case No. 10-31202

(DOT) (Bankr. E.D. Va. Mar. 31, 2010) (granting, inter alia, adequate protection liens and claim

pursuant to 507(b) to prepetition lenders); In re Circuit City Stores, Inc., Case No. 08-35653

(KRH) (Bankr. E.D. Va. Dec. 23, 2008); In re Patriot Coal Corp., Case No. 12-12900 (SCC)

(Bankr. S.D.N.Y. Aug. 3, 2012); In re NewPage Corp., Case No. 11-12804 (KG) (Bankr. D. Del.

Oct. 5, 2011); In re The GreatAtl. & Pac. Tea Co., Case No. 10-24549 (RDD) (Bankr. S.DN.Y.

Jan. 11, 2011).

44. Accordingly, the Court should find that the adequate protection provided to the

holders of the Second Lien Notes is fair and reasonable, and satisfies the requirements of section

364(d)(1)(B) of the Bankruptcy Code.

C. The Debtors Should be Authorized to Use the Cash Collateral

45. Section 363(c) of the Bankruptcy Code governs a debtor's use of a secured

creditor's cash collateral. Specifically, that provision provides, in pertinent part, that:

The trustee may not use, sell, or lease cash collateral ... unless—

(A)each entity that has an interest in such cash collateral consents;
or

(B) the court, after notice and a hearing, authorizes such use, sale,
or lease in accordance with the provisions of this section [363].

] 1 U.S.C. § 363(c)(2). Further, section 363(e) provides that "on request of an entity that has an

interest in property ...proposed to be used, sold or leased, by the trustee, the court, with or
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without a hearing, shall prohibit or condition such use, sale, or lease as is necessary to provide

adequate protection of such interest." 11 U.S.C. § 363(e).

46. The Debtors have satisfied the requirements of sections 363(c)(2) and (e), and

should be authorized to use the cash collateral. First, the Lenders have consents to the use of the

cash collateral. Second, as described above, the Debtors are providing the holders of the Second

Lien Notes with replacement liens to the same extent of any pre-petition liens. The Debtors

propose that the replacement liens will be granted only to secure an amount equal to any

decrease in the value of the liens of the holders of the Second Lien Notes caused by the Debtors'

use of such cash collateral. The interests of the holders of the Second Lien Notes are thus

adequately protected from diminution under the DIP Facility. Accordingly, the Court should

authorize the Debtors to use the Cash Collateral under section 363(c)(2) of the Bankruptcy Code.

D. The Scope of the Carve-Out is Appropriate

47. The DIP Facility subjects the security interests and administrative expense claims

of the Lenders to the Carve-Out. Such carve-outs for professional fees have been found to be

reasonable and necessary to ensure that a debtor's estate and any statutory committee can retain

assistance from counsel. See Ames, -115 B.R. at 40. The DIP Facility does not directly or•

indirectly deprive the Debtors' estates or other parties in interest of possible rights and powers by

restricting the services for which professionals may be paid in these cases. Id. at 38 (observing

that courts insist on carve-outs for professionals representing parties-in-interest because "[a]bsent

such protection, the collective rights and expectations of all parties-in-interest are sorely

prejudiced"). Additionally, the Carve-Out protects against administrative insolvency during the

course of the case by ensuring that assets remain for the payment of U.S. Trustee fees and

professional fees of the Debtors and the future committee of unsecured creditors notwithstanding

the grant of superpriority and administrative liens and claims under the DIP Facility.
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48. Bankruptcy Courts in Virginia and elsewhere routinely approve of carve-outs

agreed to by the debtors and their DIP lenders. See, e.g., In re James River Coal Company, Case

No. 14-31848 (KRK) (Bankr. E.D. Va. May 9, 2014); In re AMF Bowling Worldwide, Inc., Case

No. 12-36495 (KRH) (Bankr. E.D. Va. Dec. 18, 2012); In re Bear Island Paper Co., L.L.C.,

Case No. 10-31202 (DOT) (Bankr. E.D. Va. Mar. 31, 2010); In re Circuit City Stores, Inc., Case

No. 08-35653 (KRH) (Bankr. E.D. Va. Dec. 23, 2008); In re The Great Atl. & Pac. Tea Co.,

Case No. 10-24549 (RDD) (Bankr. S.D.N.Y. Jan. 11, 2011); In re Quebecor World (USA) Inc.,

Case No. 08-10152 (JMP) (Bankr. S.D.N.Y. Jan. 23, 2008); In re Delphi Corp., Case No. OS-

44481 (RDD) (Bankr. S.D.N.Y. Oct 12, 2005); In re Delta Air Lines, Inc., Case No. OS-17923

(PCB) (Bankr. S.D.N.Y. Oct 6, 2005).

E. The DIP Lenders Should be Deemed Good Faith Lenders under Section
364(e)

49. Section 364(e) of the Bankruptcy Code protects a good faith lender's right to

collect on loans extended to a debtor, and its right in any lien securing those loans, even if the

authority of the debtor to obtain such loans or grant such liens is later reversed or modified on

appeal. Section 364(e) provides that:

The reversal or modification on appeal of an authorization under
this section [364 of the Bankruptcy Code] to obtain credit or incur
debt, or of a grant under this section of a priority or a lien, does not
affect the validity of any debt so incurred, or any priority or lien so
granted, to an entity that extended such credit in good faith,
whether or not such entity knew of the pendency of the appeal,
unless such authorization and the incurring of such debt, or the
granting of such priority or lien, were stayed pending appeal.

11 U.S.C. § 364(e).

50. As explained in detail herein, the DIP Loan Agreement and other Loan

Documents are the result of the Debtors' reasonable and informed determination that the Lenders

offered the most favorable terms on which to obtain needed postpetition financing, and of
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extended arm's-length, good faith negotiations between the Debtors and the Lenders. The terms

and conditions of the DIP Loan Agreement and other Loan Documents are fair and reasonable,

and the proceeds of the DIP Facility will be used only for purposes that are permissible under the

Bankruptcy Code. Further, no consideration is being provided to any party to the DIP Loan

Agreement other than as described herein. Accordingly, the Court should find that the DIP

Lenders are "good faith" lenders within the meaning of section 364(e) of the Bankruptcy Code,

and are entitled to all of the protections afforded by that section.

F. Modification of the Automatic Stay is Warranted for the Lender

51. The Interim Order provides that the automatic stay provisions under section 362

of the Bankruptcy Code are vacated and modified to the extent necessary to permit the Lenders

to exercise, upon the occurrence and during the continuation of any Event of Default, all rights

and remedies provided for in the DIP Facility, and to take various actions without further order

of or application to the Court. The Interim Order also proposes that the Lenders must provide

the Debtors, any committee and the U.S. Trustee with five (5) business days' written notice prior

to exercising any enforcement rights or remedies in the Event of Default.

52. Stay modification provisions of this sort are ordinary features of DIP financing

and, in the Debtors' business judgment, are reasonable under the circumstances. See, e.g., In re

James River Coal Company, Case No. 14-31848 (KRK) (Bankr. E.D. Va. May 9, 2014); In re

AMF Bowling Worldwide, Inc., Case No. 12-36495 (KRH) (Bankr. E.D. Va. Dec. 18, 2012); In

re Roomstore, Inc., Case No. 11-37790 (KLP) (Bankr. E.D. Va. Jan. 5, 2012); In re Canal Corp.

f/k1a Chesapeake Corp., Case No. 08-36642 (DOT) (Bankr. E.D. Va. Feb. 3, 2009); In re Circuit

City Stores, Inc., Case No. 08-35653 (KRH) (Bankr. E.D. Va. Dec. 23, 2008); In re Patriot Coal

Corp., Case No. 12-12900 (SCC) (Bankr. S.D.N.Y. Aug. 3, 2012); In re The Great Atl. & Pac.
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Tea Co., Case No. 10-24549 (RDD) (Bankr. S.D.N.Y. Jan. 11, 2011); In re Eastman Kodak Co.,

Case No. 12-10202 (ALG) (Bankr. S.D.N.Y. Feb. 16, 2012).

G. The Debtors Require Immediate Access to the DIP Financing Facility

53. The Court may grant interim relief in respect of a motion filed pursuant to section

363(c) or 364 of the Bankruptcy Code where, as here, interim relief is "necessary to avoid

immediate and irreparable harm to the estate pending a final hearing." Fed. R. Bankr. P.

4001(b)(2), (c)(2). In examining requests for interim relief under this rule, courts generally

apply the same business judgment standard applicable to other business decisions. See Ames

Dept Stores, 115 B.R. at 36.

54. The Debtors and their estates will suffer immediate and irreparable harm if the

interim relief requested herein, including authorizing the Debtors to borrow up to $7.5 million

under the DIP Facility plus the Refinancing, is not granted promptly after the Petition Date. The

Debtors have insufficient cash to meet their debt obligations and fund operations without

immediate access to the DIP Facility. Further, the Debtors anticipate that the commencement of

these cases will significantly and immediately increase the demands on their free cash as a result

of; among other things, the costs of administering these cases and addressing key constituents'

concerns regarding the Debtors' financial health and ability to continue operations in light of

these cases. Accordingly, the Debtors have an immediate need for access to liquidity to, among

other things, continue the operation of their businesses, maintain their relationships with

customers, meet payroll, pay capital expenditures, procure goods and services from vendors and

suppliers and otherwise satisfy their working capital and operational needs, all of which is

required to preserve and maintain the Debtors' enterprise value for the benefit of all parties in

interest.
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55. The importance of a debtor's ability to secure postpetition financing to prevent

immediate and irreparable harm to its estate has been repeatedly recognized by Bankruptcy

Courts in Virginia and elsewhere in similar circumstances. See, e.g., In re Tea. United Methodist

Homes of Williamsburg, Inc., Case No. 13-31098 (KRH) (Bankr. E.D. Va. Mar. 6, 2013) (order

approving postpetition financing on an interim basis); In re AMF Bowling Worldwide, Inc., Case

No. 12-36495 (KRH) (Bankr. E.D. Va. Nov. 14, 2012) (same); In re Roomstore, Inc., Case No.

11-37790 (KLP) (Bankr. E.D. Va. Dec. 14, 2011) (same); In re Bear Island Paper Co., L.L.C., _

Case No. 10-31202 (DOT) (Bankr. E.D. Va. Feb. 26, 2010) (same); In re Canal Corp. f/k/a

Chesapeake Corp., Case No. 08-36642 (DOT) (Bankr. E.D. Va. Bankr. Dec. 30, 2008) (same);

In re Circuit City Stores, Inc., Case No. 08-35653 (KRH) (Bankr. E.D. Va. Nov. 10, 2008)

(same); In re Patriot Coal Corp., Case No. 12-12900 (ALG) (Bankr. S.D.N.Y. July 11, 2012); In

re Eastman Kodak Co., Case No. 12-10202 (ALG) (Bankr. S.D.N.Y. Jan. 20, 2012) (same); In re

Lyondell Chem. Co., Case No. 09-10023 (REG) (Bankr. S.D.N.Y. Jan. 8, 2009) (same).

56. Accordingly, for the reasons set forth above, prompt entry of the Interim Order is

necessary to avert immediate and irreparable harm to the Debtors' estates and is consistent with,

and warranted under, Bankruptcy Rules 4001(b)(2) and (c)(2).

H. Request for Final Hearing

57. Pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), the Debtors request that

the Court set a date that is no longer than 30 days from the entry of the Interim Order as a final

hearing for consideration of entry of the Final Order.

58. The Debtors request that they be authorized to serve a copy of the signed Interim

Order, which fixes the time and date for the filing of objections, if any, by first class mail upon
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the Notice Parties listed below. The Debtors further request that the Court consider such notice

of the Final Hearing to be sufficient notice under Bankruptcy Rule 4001(c)(2).

VI. Request for Waiver of Stay

59. To implement the foregoing successfully, the Debtors seek a waiver of the notice

requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use,

sale or lease of property under Bankruptcy Rule 6004(h).

VII. Notice

60. The Debtors have provided copies of this Motion to (a) the Clerk's Office; (b) the

U.S. Trustee; (c) the attorneys for the administrative agent for the Debtors' proposed postpetition

lenders; (d) all known creditors holding secured claims against the Debtors' estates; (e) those

creditors holding the 30 largest unsecured claims against the Debtors' estates on a consolidated

basis; (~ the Internal Revenue Service; (g) the Canadian Revenue Agency; (h) the Securities and

Exchange Commission; (i) the Ontario Securities Commission; and (j) the United States

Environmental Protection Agency.

VIII. No Previous Request

61. No previous request for the relief sought herein has been made by the Debtors to

this or any other court.
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WHEREFORE, the Debtors respectfully request that the Court grant the ►•elief requested

herein and such other and further relief as is just and proper.

DATED: April 6, 2015

Respectfully submitted,

/s/ Henry P. Toby) Long, III

Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, III (VSB No. 75134)
Justin F. Paget (VSB No.77979)
HUNTON & WILLIAMS LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219
Telephone: (804) 788-8200
Facsimile: (804) 788-8218
Email: tpbrown@hunton.com

hlong@hunton.com
jpaget@hunton.com

Proposed Counsel to the Debtors
and Debtors in Possession
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1. Xinergy Ltd. (3697)

2. Xinergy Corp. (3865)

3. Xinergy Finance (US), Inc. (5692)

SCHEDULEI

(Debtor Entities)

]4. Whitewater Contracting, LLC (7740)

4. Pinnacle Insurance Group LLC (6851)

5. Xinergy of West Virginia, Inc. (2401)

6. Xinergy Straight Creek, Inc. (0071)

7. Xinergy Sales, Inc. (8180)

8. Xinergy Land, I~~a (8121)

9. Middle Fork Miming, Inc. (1593)

]0. Big Run Mini~~g Inc. (1585)

11. Xinergy of Virginia, Inc. (8046)

12. South Fork Coal Company, LLC (3113)

l3. Sewell Mountain Coal Co., LLC (9737)

l5. Whitewater Resources, LLC (9929)

16. Shenandoah Energy, LLC (6770)

17. High MAF, LLC (5418)

18. Wise Loading Services, LLC ~)

19. Strata Fuels, LLC (1559)

20. True Energy, LLC (2894)

21. Raven Crest Mining, LLC (0122)

22. Brier Creek Coal Company, LLC (9999)

23. Bull Creek Processing Company, LLC (0894)

24. Raven Crest Minerals, LLC (7746)

25. Raven Crest Leasing, LLC (7844)

26. Raven Crest Contracting, LLC (7796)
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Interim Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

--------------------------------------- x
Chapter 11

In re:
Case No. 15- ~)

XINERGY LTD., et al.,
(Joint Administration Requested)

Debtors.'

x

INTERIM ORDER (I) AUTHORIZING DEBTORS (A) TO OBTAIN
POSTPETITION FINANCING PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 364(c)(1),

364(c)(2), 364(c)(3), 364(d)(1) AND 364(e) AND (B) TO UTILIZE CASH
COLLATERAL PURSUANT TO 11 U.S.C. § 363, (II) GRANTING ADEQUATE
PROTECTION TO PREPETITION SECURED PARTIES PURSUANT TO

11 U.S.C. §§ 361, 362, 363 AND 364 AND (III) SCHEDULING FINAL HEARING
PURSUANT TO BANKRUPTCY RULES 4001(b) AND (c1

Upon the motion (the "Motion"), dated April [6], 2015 (the "Petition Date"), of

the above-captioned debtors and debtors in possession (each, a "Debtor" and collectively, the

"Debtors") in the above-captioned chapter 11 cases (the "Cases" or "Chapter 11 Cases"),

pursuant to sections 105, 361, 362, 363 and 364 of title 11 of the United States Code, 11 U.S.C.

§§ 101 et sec . (as amended, the "Bankruptcy"), Rules 40Q1 and 9014 of the Federal Rules

of Bankruptcy Procedure (as amended, the "Bankruptcy Rules"), seeking, among other things:

(I) authorization for Debtor Xinergy Corp. (the "Borrower") to obtain

postpetition financing consisting of a senior secured non-amortizing new money term

loan credit facility up to an aggregate principal amount of $40,000,000 (the "DIP

Facility" and together with all agreements, documents, guarantees, certificates and

instruments delivered or executed from time to time in connection therewith, as hereafter

' The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed on
Schedule l attached to the Motion.
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amended, restated, amended and restated, supplemented, or otherwise modified from time

to time in accordance with the terms thereof and hereof, collectively, the "DIP

Documents") by and among the Borrower, guarantors party thereto and other credit

parties signatories thereto, WBOX 2014-4 Ltd., as administrative agent (in such capacity,

the "DIP Agent"), for and on behalf of itself and the other lenders thereto from time to

time (initially, the "Initial DIP Lenders" and, following the post-closing assignments

described herein, the "DIP Lenders"); _

(II) authorization for Xinergy Ltd., an Ontario corporation that is the parent of

the Borrower (the "Parent"), and any and all of the Borrower's and Parent's current,

direct or indirect subsidiaries (other than the Borrower) (collectively with the Parent, the

"Guarantors") to unconditionally guarantee on a joint and several basis all obligations

arising under the DIP Facility;

(III) authorization for the Debtors to execute and deliver the DIP Documents

and to perform such other and further acts as may be necessary or appropriate in

connection therewith;

(IV) authorization for the Debtors to immediately use proceeds of the DIP

Facility upon entry of this interim order (the "Interim Order" or the "Order"), to (a) pay

in full the Prepetition Term Loan Debt (as defined below), including any interest, fees,

expenses and other charges accrued through the date of payment, and, upon such

payment, receive the simultaneous release and termination of the liens, claims and

encumbrances of the Prepetition Lenders (as defined below) in accordance with this

Interim Order (the "Refinancing"), and (b) provide working capital to the Debtors and

pay fees and expenses in connection with the Cases;

2
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(V) authorization for the Debtors to (i) use the Cash Collateral (as defined

below) pursuant to sections 361, 362 and 363 of the Bankruptcy Code, in each case in

accordance with the relative priorities set forth more fully below, but subject in ail

respects to the Carve-Out (as defined below), and (ii) provide adequate protection on the

terms set forth in this Interim Order to the Prepetition Lenders (as defined below) until

the consummation of the Refinancing and expiration of the Challenge Period (as defined

below) with no challenge_having been brought orZ if such a challenge is brought, upon the

entry of a final judgment resolving such challenge in favor of the Prepetition Lenders,

and Prepetition Secured Noteholders (as defined below) whose liens and security

interests are being primed by the DIP Facility;

(VI) authorization for the DIP Agent, as applicable, to terminate the applicable

DIP Documents upon the occui•i•ence and continuance of an Event of Default (as defined

therein);

(VII) subject to the terms of this Order, authorization to grant first priority

superpriority claims to the DIP Lenders and first priority liens in favor of the DIP Agent

(for the benefit of the DIP Lenders) on all prepetition and postpetition property of the

Debtors' estates and all proceeds thereof (but excluding a lien on Avoidance Actions (as

defined below) and, prior to entry of the Final Order (as defined below), any Avoidance

Proceeds (as defined below)), subject to the Carve-Out (as defined below) and the terms

of this Order;

(VIII) subject to and only effective upon the entry of a Final Order (as defined

below) granting such relief, the waiver by the Debtors of any right to surcharge against



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 35 of 255

the DIP Collateral or Prepetition Collateral (as each are defined below) pursuant to

section 506(c) of the Bankruptcy Code or otherwise;

(IX) modification of the automatic stay set forth in section 362 of the

Bankruptcy Code to the extent necessary to implement and effectuate the terms of the

DIP Documents and this Interim Order;

(X) a waiver of any applicable stay with respect to the effectiveness and

enforceability of this Interim Order (including under Bankruptcy Rule 6004); and

(XI) pursuant to Bankruptcy Rule 4001(c)(2), requesting an Interim Hearing on

the Motion be held before this Court to consider entry of this Interim Order

(a) authorizing the Borrower, on an interim basis, to borrow from the DIP Lenders under

the DIP Documents up to an aggregate principal or face amount not to exceed $7.5

million plus the amount necessary to consummate the Refinancing to (w) fund the

operational and working capital needs of the Debtors, (x) pay the fees, costs and expenses

incurred by the Debtors in connection with these Cases, (y) consummate the Refinancing

and execute any documents related thereto and (z) pay the fees, costs and expenses

incurred in connection with the foregoing, (b) authorizing the Debtors' use of Cash

Collateral pursuant to the terms of this Interim Order, and (c) granting the liens,

superpriority claims and adequate protection described herein; and

(XII) the scheduling of a final hearing (the "Final Hearing") to consider entry of

a final order (the "Final Order") approving the Motion and approving the Debtors' notice

with respect thereto.

The Interim Hearing having been held by this Court on April 7, 2015, pursuant to

Bankruptcy Rules 4001(b)(2) and 4001(c)(2), and upon the record made by the Debtors at the

4
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Interim Hearing and after due deliberation and consideration and sufficient cause appearing

therefor;

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that:

1. Jurisdiction. This Court has core jurisdiction over these Cases, this

Motion, and the parties and property affected hereby under 28 U.S.C. §§ 157(b) and 1334.

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

2. Notice. The notice given by the Debtors of the Motion and the Interim

Hearing was, in the Debtors' belief, the best available under the circumstances and included

service upon (a) the United States Trustee for the Western District of Virginia; (b) counsel to the

agent for the Debtors' Prepetition Lenders; (c) counsel to the Debtors' postpetition lenders;

(d) counsel to the Prepetition Indenture Trustee (as defined below); (e) counsel to the ad hoc

group of the Debtors' Prepetition Secured Noteholders (as defined below); (~ counsel to Wells

Fargo Bank, National Association as collateral trustee; (g) the United States Securities and

Exchange Commission; (h) the Canadian Revenue Agency; (i) the Ontario Securities

Commission; (j) the Internal Revenue Service; (k) the Office of the United States Attorney for

the Western District of Virginia; (1) the-parties included on the Debtors' consolidated list of

thirty (30) largest unsecured creditors; and (m) all other known parties asserting a lien against the

Debtors' assets. Such notice constitutes due and sufficient notice under the circumstances and

complies with Bankruptcy Rules 4001(b) and (c) and applicable local rules. No further notice of

the relief sought at the Interim Hearing is necessary or required.

Creditors' Committee Formation. No statutory committee of unsecured

creditors has yet been appointed in the Chapter 11 Cases (the "Creditors Committee").



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 37 of 255

4. Debtors' Stipulations. Without prejudice to the rights of any other party-

in-interest (but subject to the limitations thereon contained in paragraph 25 below) the Debtors

admit, stipulate and agree that:

(a) The Prepetition Credit Agreement.

(i) Xinergy, as borrower, Xinergy Ltd., as parent, other guarantors party

thereto and the lenders party thereto (the "Prepetition Lenders") are parties to that certain Credit

Agreement dated as of December 21, 2012 (as amended, supplemented or otherwise modified

from time to time, the "Prepetition Credit Agreement', and together with all agreements,

documents, certificates and instruments, including, without limitation the Prepetition Collateral

Trust Agreement (as defined below) delivered or executed from time to time in connection

therewith, as amended, restated, amended and restated, supplemented, or otherwise modified

from time to time in accordance with the terms thereof, collectively, the "Prepetition Term Loan

Documents"), pursuant to which the Prepetition Lenders made term loans available to the

Prepetition Borrower (the "Prepetition Loans").

(ii) As of the Petition Date, the outstanding aggregate principal amount due

under the Prepetition Credit Agreement was $20,000,000 (together with all other outstanding

Obligations, as defined in the Prepetition Credit Agreement, including prepetition and

postpetition interest, fees, expenses and other charges, the "Prepetition Term Loan Debt").

(iii) To secure the Prepetition Term Loan Debt, the Debtors entered into

various security agreements and other collateral documents, pursuant to which they granted to

the Prepetition Lenders, valid, binding, perfected, first-priority liens and security interests (the

"Prepetition Term Loan Liens") in substantially all of their assets, including, among other things,

as the following terms are defined in the Prepetition Term Loan Documents: (a) Accounts;
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(b) Chattel Paper; (c) Documents; (d) Fixtures; (e) General Intangibles (or "intangible" under

any applicable Canadian PPSL); (~ Goods (including, without limitation, Inventory, Equipment

and As-Extracted Collateral); (g) Instruments; (h) Insurance; (i) Intellectual Property; (j)

Investment Related Property (including, without limitation, Deposit Accounts); (k) Letter-of-

Credit Rights; (1) Money; (m) Receivables and Receivables Records; (n) Commercial Tort

Claims; (o) to the extent not otherwise included in the foregoing, all coal and other minerals

_ severed or extracted from the ground (including all severed or extracted coal purchased, acquired

or obtained from other Persons), and all Accounts, General Intangibles an Products and Proceeds

thereof or related thereto, regardless of whether any such coal or other minerals are in raw form

or processed for sale and regardless of whether or not the Company or any Grantor had an

interest in the coal or other minerals before extraction or severance; (p) to the extent not

otherwise included above, all other personal property of any kind and all Collateral Records,

Collateral Support and Supporting Obligations relating to any of the foregoing; and (q) to the

extent not otherwise included above, all Proceeds, products, accessions, rents and profits of or in

respect of any of the foregoing (collectively, the "Prepetition Term Loan Collateral").

(b) The Prepetition Secured Notes.

(i) Pursuant to that certain indenture, dated as of May 6, 2011 (as heretofore

supplemented from time to time, the "Prepetition Indenture") by and among Xinergy Corp., as

issuer, the guarantors listed therein and Wells Fargo Bank, National Association, as collateral

trustee (in such capacity, the "Prepetition Indenture Trustee"), Xinergy Corp. issued 9.25%

senior secured notes due 2019 (the "Prepetition Secured Notes", and holders thereof, the

"Prepetition Secured Noteholders", and together with the Prepetition Lenders and the Prepetition

Indenture Trustee, collectively, the "Prepetition Secured Parties").

7
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(ii) As of the Petition Date, the outstanding aggregate principal amount of

Prepetition Secured Notes issued under the Prepetition Indenture was $195,000,000 (together

with all other outstanding Obligations, as defined in the Indenture, including interest, fees,

expenses and other charges, the "Prepetition Secured Notes Debt", and together with the

Prepetition Term Loan Debt, collectively, the "Prepetition Debt").

(iii) To secure the Prepetition Secured Notes Debt, the Debtors and Prepetition

Indenture Trustee entered into that collateral trust agreement, dated as of May 6, 2011 (the

"Prepetition Collateral Trust Agreement," and together with the Indenture and all agreements,

documents, certificates and instruments delivered or executed from time to time in connection

therewith, as hereafter amended, restated, amended and restated, supplemented, or otherwise

modified from time to time in accordance with the terms thereof and hereof, collectively, the

"Prepetition Secured Notes Documents," and together with the Prepetition Term Loan

Documents, the "Prepetition Documents"), pursuant to which the Debtors granted to the

Prepetition Indenture Trustee, for the benefit of itself and the Prepetition Secured Noteholders,

valid, binding, perfected, second-priority liens and security interests (the "Prepetition Notes

Liens," and together with the Prepetition Term Loan Liens, the "Prepetition Liens") in all

property and assets of the issuer and guarantors under the Indenture, except for Excluded Assets

(as defined in the Prepetition Secured Notes Documents), subject and subordinate to the

Prepetition Term Loan Collateral (the "Prepetition Notes Collateral," and together with

Prepetition Term Loan Collateral, the "Prepetition Collateral").

(c) The Prepetition Liens are valid, binding, enforceable, non-avoidable and

perfected liens and the Prepetition Debt constitutes the legal, valid, binding, enforceable and

non-avoidable obligations of the applicable borrowers and guarantors, enforceable against
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them in accordance with their respective terms (other than in respect of the stay of enforcement

arising from section 362 of the Bankruptcy Code), and no portion of the Prepetition Liens or

Prepetition Debt is subject to any challenge or defense, including avoidance, reduction, offset,

attachment, disallowance, disgorgement, recharacterization, surcharge, recovery or

subordination pursuant to the Bankruptcy Code or applicable nonbankruptcy law.

(d) the Prepetition Debt and the Prepetition Collateral are not and shall not be

subject to any attachment, contest, attack, rejection, recoupment, reduction, defense,

counterclaim, setoff, offset, recharacterization, avoidance or other claim (as "claim" is defined

by section 101(5) of the Bankruptcy Code), impairment, disallowance, counterclaim,

subordination (whether equitable, contractual, or otherwise, except for any lien subordination

under the Prepetition Collateral Trust Agreement contemplated herein), cause of action or any

other challenge of any nature under the Bankruptcy Code (including, without limitation, under

chapter 5 of the Bankruptcy Code), under applicable nonbankruptcy law or otherwise

(including, without limitation, any applicable state Uniform Fraudulent Transfer Act or

Uniform Fraudulent Conveyance Act);

(e) subject to the reservation of rights set forth in paragraph 25 below,

including the expiration of the Challenge Period, the Debtors and their estates hereby

absolutely and unconditionally forever waive, discharge and release each of the Prepetition

Lenders, the Prepetition Indenture Trustee and the Prepetition Secured Noteholders and each of

their respective present and former predecessors, successors, assigns, affiliates, members,

partners, managers, current and former equity holders, agents, attorneys, financial advisors,

consultants, officers, directors, employees and other representatives thereof (all of the

foregoing, solely in their respective capacities as such, collectively, the "Prepetition Seciu•ed

D
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Party Releasees") of any and all "claims" (as defined in the Bankruptcy Code), counterclaims,

actions, causes of action (including, without limitation, causes of action in the nature of "lender

liability"), defenses, demands, debts, accounts, contracts, liabilities, setoff, recoupment or other

offset rights against any and all of the Prepetition Secured Party Releasees, whether arising at

law or in equity, relating to and/or otherwise in connection with the applicable Prepetition

Debt, the Prepetition Liens, Prepetition Collateral or the debtor-creditor relationship among

any of the applicable Prepetition Lenders, Prepetition Indenture Trustee or the Prepetition

Secured Noteholders, on the one hand, and the Debtors, on the other hand, from the beginning

of time until immediately preceding the entry of this Interim Order, including, without

limitation, (i) any recharacterization, subordination, avoidance or other claim arising under or

pursuant to section 105 or chapter 5 of the Bankruptcy Code or under any other similar

provisions of applicable state law, federal law or municipal law and (ii) any right or basis to

challenge or object to the amount, validity or enforceability of the applicable Prepetition Debt

or any payments made on account of the applicable Prepetition Debt, or the validity,

enforceability, priority or non-avoidability of the applicable Prepetition Liens or the Prepetition

Collateral securing the applicable Prepetition Debt.

(fl effective upon entry of this Interim Order, the Debtors and their estates

hereby absolutely and unconditionally forever waive, discharge and release each of the DIP

Agent and the DIP Lenders and each of their respective present and former predecessors,

successors, assigns, affiliates, members, partners, managers, current and former equity holders,

agents, attorneys, financial advisors, consultants, officers, directors, employees and other

representatives thereof (all of the foregoing, solely in their respective capacities as such,

collectively, the "DIP Party Releasees") of any and all "claims" (as defined in the Bankruptcy

10
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Code), counterclaims, actions, causes of action (including, without limitation, causes of action

in the nature of "lender liability"), defenses, demands, debts, accounts, contracts, liabilities,

setoff, recoupment or other offset rights against any and all of the DIP Party Releasees,

whether arising at law or in equity, relating to and/or otherwise in connection with the

applicable DIP Obligations, DIP Liens, DIP Collateral or the debtor-creditor relationship

among any of the DIP Agent or DIP Lenders, on the one hand, and any of the Debtors, on the

other hand, from the beginning of time until immediately preceding the entry of this Interim

Order, including, without limitation, (i) any recharacterization, subordination, avoidance or

other claim arising under or pursuant to section 105 or chapter 5 of the Bankruptcy Code or

under any other similar provisions of applicable state law, federal law or municipal law and (ii)

any right or basis to challenge or object to the amount, validity or enforceability of the

applicable DIP Obligations or any payments made on account of the applicable DIP

Obligations, or the validity, enforceability, priority or non-avoidability of the applicable DIP

Liens securing the applicable DIP Obligations; provided that, nothing herein shall relieve the

DIP Party Releasees from fulfilling their obligations or commitments under the DIP Facility or

operate as a release related thereto.

Cash Collateral. For purposes of this Interim Order, the term "Cash

Collateral," including, without limitation, all cash proceeds ofPrepetition Collateral, shall have

the meaning ascribed to it in section 363(a) of the Bankruptcy Code.

6. Use of Cash Collateral. The Debtors are hereby authorized, subject to the

terms and conditions of the DIP Documents, this Interim Order, the Prepetition Collateral Trust

Agreement and in accordance with the Budget (as defined below), to use the Cash Collateral,

during the period from the Petition Date through termination of the DIP Obligations pursuant to

11



Case 15-70444 Doc 22 Ffled 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 43 of 255

the D1P Documents, solely for working capital and general corporate purposes. The Debtors'

right to use the Cash Collateral shall terminate automatically on the earlier of: (i) the Maturity

Date, as defined in the DIP Documents; and (ii) the occurrence of an Event of Default under any

DIP Documents, pursuant to which the DIP Agent provides the Debtors, with a copy to the

Debtors' counsel, five (5) days' prior written notice (which shall run concurrently with any

notice provided under the applicable DIP Documents).

7. Finding ag rdin~ the Financing and Use of Cash Collateral.

(a) Good cause has been shown for the entry of this Interim Order.

(b) The Debtors have an immediate need to obtain the financing provided

under the DIP Facility and to use the Cash Collateral to, among other things, permit the orderly

continuation of their businesses, preserve their going concern value, maintain business

relationships with vendors, suppliers and customers, satisfy payroll obligations, consummate

the Refinancing, make capital expenditures, pay for certain costs and expenses related to the

Debtors' Chapter 11 Cases, and satisfy the Debtors' other working capital and operational

needs. The access of the Debtors to sufficient working capital and liquidity made available

through the DIP Facility and the use of Cash Collateral and other financial accommodations

under the DIP Facility and hereunder is vital to the preservation and maintenance of the

Debtors' going concern value and to the Debtors' successful reorganization.

(c) The Debtors are unable to obtain sufficient financing on more favorable

terms from sources other than the DIP Lenders under the DIP Documents and are unable to

obtain adequate unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code as

an administrative expense. The Debtors are also unable to obtain secured credit allowable

solely under sections 364(c)(1), 364(c)(2) and 364(c)(3) of the Bankruptcy Code.

12
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(d) The DIP Agent and the DIP Lenders are willing to provide the DIP

Facility, subject to the terms and conditions set forth in the DIP Documents and the provisions

of this Order, as applicable, and provided that the DIP Liens, the Superpriority Claims and

other protections granted by this Order and the DIP Documents will not be affected by any

subsequent reversal or modification of this Order or any other order, as provided in section

364(e) of the Bankruptcy Code, which is applicable to the DIP Facility approved by this Order.

The DIP Agent and the DIP Lenders have_acted in _good faith in agreeing_to_provide the DIP

Facility approved by this Order and to be further evidenced by the DIP Documents and their

reliance on the assurances referred to above is in good faith.

(e) Among other things, entry of this Order will minimize disruption of the

Debtors' businesses and operations by enabling them to meet payroll and other critical

expenses, including vendor and professional fees. The DIP Facility as set forth herein is vital

to avoid immediate and irreparable loss or harm to the Debtors' estates, which will otherwise

occur if immediate access to the DIP Facility is not obtained. Consummation of the DIP

Facility pursuant to the terms of this Order therefore is in the best interests of the Debtors'

estates.

(fl The DIP Documents and the DIP Facility contemplated thereunder, each

as authorized hereunder, have been negotiated in good faith and at arm's length among the

Debtors, the DIP Agent and the DIP Lenders, and the terms ofthe DIP Facility are fair and

reasonable under the circumstances, reflect the Debtors' exercise of prudent business judgment

consistent with their fiduciary duties and are supported by reasonably equivalent value and fair

consideration. All of the Debtors' obligations and indebtedness arising under, in respect of or

in connection with the DIP Facility and the DIP Documents, including the Obligations (as

13
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defined in the DIP Documents, collectively, the "DIP Obli ate ions"), shall be deemed to have

been extended by the DIP Agent and the DIP Lenders and their affiliates in good faith, as that

term is used in section 364(e) of the Bankruptcy Code, and in express reliance upon the

protections offered by section 364(e) of the Bankruptcy Code, and shall be entitled to the full

protection of section 364(e) of the Bankruptcy Code in the event that this Order or any

provision hereof is vacated, reversed or modified on appeal or otherwise.

(g) The majority of the Prepetition Secured Noteholders have consented to the

priming of their Prepetition Notes Liens by the DIP Liens in exchange for adequate protection

of their interest in the Prepetition Collateral as set forth in this Order and have consented to the

Refinancing.

(h) The Debtors have requested immediate entry of this Order pursuant to

Bankruptcy Rules 4001(b)(2) and (c)(2). The permission granted herein on an interim basis to

enter into the DIP Documents and to borrow up to an aggregate principal amount of $7.5

million plus the amount necessary to consummate the Refinancing is necessary to avoid

immediate and irreparable harm to the Debtors and their estates. This Court concludes that

entry of this Order is in the best interests of the Debtors and their estates and creditors as its

implementation will, among other things, allow the Debtors to facilitate their chapter 11 goals

and maximize the value of their assets.

(i) Based upon the record before the Bankruptcy Court, the terms of the use

of Cash Collateral and the adequate protection granted in this Interim Order have been

negotiated at arms' length and in good faith, as that term is used in section 364(e) of the

Bankruptcy Code, and are in the best interests of the Debtors, their estates and creditors and are

consistent with the Debtors' fiduciary duties.

14
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8. Authorization of the Financing and the DIP Documents.

(a) The Borrower is hereby authorized to borrow money pursuant to the DIP

Facility, and the guarantors under the DIP Facility are hereby authorized to guarantee such

borrowings and the Borrower's obligations with respect to such borrowings, up to an aggregate

principal amount of $7.5 million plus the amount necessary to consummate the Refinancing

(plus interest, fees, amounts paid-in-kind, prepayment premiums, original issue discount,

expenses (including professional fees and expenses whether incurred pre- or post-petition) and

other amounts, in each case, as provided for in the DIP Documents) under the DIP Facility, in

accordance with the terms of this Interim Order and the DIP Documents, which borrowings

shall be used for all purposes permitted under the DIP Documents, including, without

limitation, to consummate the Refinancing, to provide working capital for the Debtors and to

pay interest, fees and expenses (including, the DIP Agent's and DIP Lenders' professional fees

and expenses whether incurred pre- or post-petition) in accordance with this Interim Order and

the DIP Documents.

(b) The Debtors are hereby authorized and directed to execute, issue, deliver,

enter into and adopt, as the case may be, the DIP Documents to be delivered pursuant hereto or

thereto or in connection herewith or therewith, including, without limitation, the Budget (as

defined herein) .

(c) In furtherance of the foregoing and without further approval of this Court,

each Debtor is authorized and directed to perform all acts, to make, execute and deliver all

instruments and documents (including, without limitation, the execution or recordation of

security agreements, mortgages and financing statements), and, without further application to

the Court, to pay all fees referred to in this Interim Order and in the DIP Documents including,

15
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without limitation, the reasonable fees and out-of-pocket expenses of the professionals of the

DIP Agent and the DIP Lenders (whether incurred pre-or post-petition).

(d) The Debtors are further hereby authorized to execute, deliver and perform

one or more amendments, waivers, consents or other modifications to and under the DIP

Documents, in such form as the Debtors and the DIP Agent may agree, and no further approval

of the Bankruptcy Court shall be required for amendments, waivers, consents or other

modifications to and under the DIP Documents (and any reasonable fees paid in connection

therewith) that do not (A) shorten the maturity or the scheduled termination date thereunder, or

(B) increase the commitments or the rate of interest (other than invoking the default rate upon

an Event of Default) payable thereunder.

(e) The Debtors are further hereby authorized and directed to (i) make the

non-1•efundable payment to the DIP Agent or the DIP Lenders, as the case may be, of any fees

and other amounts due, including any reimbursement of indemnified obligations referred to in

the DIP Documents (and in any separate letter agreements between such applicable parties and

the Debtors in connection with the DIP Facility) and reasonable costs and expenses as may be

due from time to time, including, without limitation, the reasonable fees and expenses of the

professionals retained as provided for in the DIP Documents (whether incurred pre-or post-

petition), without the need to file retention motions or fee applications; (ii) perform all other

acts required under or in connection with the DIP Documents, including the granting and

perfection of the DIP Liens and the Superpriority Claims as permitted herein and therein; and

(iii) cause the execution and delivery of and performance under the DIP Facility's guarantees.

(~ Upon execution and delivery of the DIP Documents, the D1P Documents

shall constitute valid and binding obligations of the Debtors, enforceable against each Debtor

16



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 48 of 255

party thereto in accordance with their terms. No obligation, payment, transfer or grant of a

security or other interest under the DIP Documents or this Order shall be stayed, restrained,

voidable, or recoverable under the Bankruptcy Code or any applicable law (including, without

limitation, under section 502(d) of the Bankruptcy Code), or subject to any defense, reduction,

set-off, recoupment or counterclaim.

(g) The Debtors' borrowings from the DIP Lenders under the DIP Facility and

this Order will be used in a manner consistent with the terms and conditions of the applicable

DIP Documents and only in express accordance with and to the extent set forth in the Budget

(as defined below), solely (a) to consummate the Refinancing, whereupon the Prepetition Term

Loan Liens shall be released and terminated except that (i) unless otherwise ordered by the

Court, if any Prepetition Term Loan Debt is subsequently reinstated after the payment thereof

because such payment (or any portion thereo fl is required to be returned or repaid to the

Debtors or the DIP Lenders then such Prepetition Term Loan Liens shall be reinstated (unless

such Prepetition Term Loan Liens shall have been avoided) and (ii) such reinstated Prepetition

Term Loan Liens shall be junior and subordinate in all respects to the DIP Lenders' liens on

and security interests in the DIP Collateral (as defined below) (including, without- limitation,

the DIP Liens (as defined below)) granted under this Interim Order and/or the DIP Documents

(such junior liens and security interests of the Prepetition Lenders are hereinafter referred to as

the "Continent Liens", and any such reinstated Prepetition Term Loan Debt described in

clause (i) of this sentence is hereinafter referred to as the "Continent Prepetition Debt"); and

(b) for working capital and other general corporate purposes and payment of fees and expenses

in connection with the Cases. The Prepetition Lenders shall deliver or cause to be delivered, at

the Debtors' cost and expense, any termination statements, releases and/or assignments in
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favor of the DIP Agent and the D1P Lenders or other documents, in each case as reasonably

requested by the Debtors or the DIP Agent in order to effectuate and/or evidence the release

and termination of the Prepetition Term Loan Liens.

(h) In the event that the Prepetition Lenders (in their capacities as such) are

ordered by the Bankruptcy Court to disgorge, refund or in any manner repay to the Debtors or

their estates any amounts (the "Disgorged Amounts") leading to Contingent Prepetition Debt,

the Disgorged Amounts, unless otherwise ordered by the Bankruptcy Court, shall be placed in

a segregated interest bearing account in which the Prepetition Lenders shall have the first lien

upon, pending a further final, non-appealable order of a court of competent jurisdiction

regarding the distribution of such Disgorged Amounts (either returning the Disgorged Amounts

to the Prepetition Lenders, distributing such amounts to the Debtors or otherwise); provided

that, to the extent the Disgorged Amounts are returned to the Prepetition Lenders, they shall

receive such amounts plus any interest accrued at the non-default rate set forth in the

Prepetition Term Loan Documents.

(i) (i) The proceeds from the DIP Loans shall not be loaned or advanced to,

or invested in (in each ease, directly or indirectly), any entity that is not a Debtor, (ii) the

proceeds from the DIP Facility loaned or advanced to, or invested in, any non-Borrower

Debtor shall be evidenced by an intercompany note, in form and substance reasonably

satisfactory to the DIP Agent, for the full amount of the proceeds so loaned, advanced or

invested, (iii) such intercompany note shall be pledged to the DIP Agent for the benefit of the

DIP Lenders, to secure the applicable DIP Obligations (as defined herein), and (iv) all

intercompany liens of the Debtors, if any, will be contractually subordinated to the liens

securing the DIP Facility on terms satisfactory to the DIP Agent.
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(j) In no event shall the DIP Lenders or the Prepetition Secured Parties be

subject to the equitable doctrine of "marshalling" or any similar doctrine with respect to the

DIP Collateral or the Prepetition Collateral, as applicable.

(k) Following the date of this Order and prior to the entry of the Final

Order, the Initial DIP Lenders shall, through secondary market assignments, provide certain

qualified holders of the Prepetition Secured Notes (including the Initial DIP Lenders) with an

opportunity to participate in the DIP Facility on a pro rata basis based on any such holder's

holdings of Prepetition Secured Notes as of the Petition Date. For the avoidance of doubt, (i)

any portion of the DIP Facility that is not assigned pursuant to the foregoing shall be retained

by the Initial DIP Lenders, and (ii) any assignee pursuant to the assignment process described

herein shall be entitled to its pro rata share of commitment fees.

9. Superpriority Claims.

(a) Pursuant to section 364(c)(1) of the Bankruptcy Code, all of the DIP

Obligations shall constitute allowed superpriority senior administrative expense claims against

the Debtors with priority over any and all administrative expense claims, adequate protection

claims and all other claims against the Debtors, now existing or hereafter arising, of any kind

whatsoever, including, without limitation, all administrative expense claims of the kind specified

in sections 503(b) and 507(b) of the Bankruptcy Code, and over any and all administrative

expenses or other claims arising under sections 105, 326, 328, 330, 331, 503(b), 506(c) (subject

to entry of a Final Order), 507(a), 507(b), 726, 1113 or 1114 of the Bankruptcy Code (the

"Superpriority Claims"), whether or not such expenses or claims may become secured by a

judgment lien or other non-consensual lien, levy or attachment, which allowed claims shall be

payable from and have recourse to all pre-petition and post-petition property of the Debtors and
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their estates and all proceeds thereof, subject only to the payment of the Carve-Out (as defined

below) to the extent specifically provided for herein. Any payments, distributions or other

proceeds received on account of such Superpriority Claims shall be promptly delivered to the

DIP Agent to be applied or further distributed by the DIP Agent on account of the applicable DIP

Obligations in such order as is specified in this Order and the applicable DIP Documents. The

Superpriority Claims shall be entitled to the full protection of section 364(e) of the Bankruptcy

Code in the event that this Order or any_ provision hereof is vacated, reversed or modified, on

appeal or otherwise.

(b) For purposes hereof, the "Carve-Out" means (i) all fees required to be paid

to the Clerk of the Bankruptcy Court and to the U.S. Trustee under 28 U.S.C. § 1930(a) and 31

U.S.C. § 3717 (as to the U.S. Trustee, in such amount as agreed to by the U.S. Trustee or Order

of the Court); (ii) all reasonable fees and expenses incurred by a trustee appointed under section

701 of the Bankruptcy Code in an amount not to exceed $25,000; (iii) to the. extent allowed at

any time, but subject in all respects to the Budget (as defined in below) and the terms of this

Order, all accrued and unpaid fees, disbursements, costs and expenses ("Professional Fees")

(other than any monthly fee, restructuring fee, sale fee or other success fee of any investment

bankers or financial advisors of the Debtors), incurred by professionals or professional firms

retained by the Debtors and the Creditors' Committee, if any, whose retention has been approved

by the Court during these Cases pursuant to sections 327 and 1103 of the Bankruptcy Code

(collectively, "Professional Persons"), at any time before or on the first business day following

delivery by any DIP Agent of a Carve Out Trigger Notice (as defined below), to the extent such

Professional Fees are allowed by the Bankruptcy Court whether prior to or after delivery of a

Carve Out Trigger Notice; and (iv) after the first business day following delivery by any DIP
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Agent of the Carve Out Trigger Notice, to the extent allowed by the Bankruptcy Court, all

unpaid fees, disbursements, costs and expenses incurred by Professional Persons, in an aggregate

amount not to exceed $500,000 (the amount set forth in this clause (iv) being the "Carve-Out

Cad"). For purposes of the foregoing, the term "Carve-Out Trigg, er Notice" shall mean a written

notice delivered by the DIP Agent to the Debtors and their lead counsel, the U.S. Trustee,

counsel to the Prepetition Lenders, counsel to the Prepetition Indenture Trustee, counsel to the

Prepetition Secured Noteholders_and lead counsel to the Creditors' Committee, if any, which

notice may be delivered following the occurrence and during the continuation of an Event of

Default under the applicable DIP Documents, expressly stating that the Carve-Out Cap is

invoked and the Event of Default that is alleged to have occurred and be continuing. For the

avoidance of doubt and notwithstanding anything to the contrary herein or elsewhere, the Carve-

Out shall be senior to all DIP Obligations and liens securing the DIP Obligations. Nothing

herein shall be construed to impair the ability of any party to object to the allowance by the Court

of any of the fees, expenses, reimbursement or compensation described in clauses (i), (ii), (iii)

and (iv) above.

(c) The DIP Agent and DIP Lenders shall not be responsible for the direct

payment or reimbursement of any fees or disbursements of any Professional Persons incurred in

connection with these Cases or any successor cases under any chapter of the Bankruptcy Code.

Nothing in this Order or otherwise shall be construed (i) to obligate the DIP Agent or the DIP

Lenders in any way to pay compensation to or to reimburse expenses of any Professional

Persons, or to guarantee that the Debtors have sufficient funds to pay such compensation or

reimbursement; (ii) to increase the Carve-Out if actual allowed Professional Fees are higher in

fact than reflected in the Budget (as defined below); or (iii) as consent to the allowance of any

21



Case 15-70444 Doc 22 Ffled 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 53 of 255

professional fees or expenses of any Professional Persons. Any funding of the Carve-Out shall

be added to and made a part of the DIP Obligations and secured by the Collateral and otherwise

entitled to the protections granted under this Interim Order, the DIP Documents, the Bankruptcy

Code and applicable law. The DIP Agent's and DIP Lenders' liens and claims shall, however,

be subject to the Carve-Out as set forth in this Interim Order.

10. DIP Liens.

As security for the DIP Obligations, effective and perfected upon the date of this Order

and without the necessity of the execution, recordation of filings by the Debtors of mortgages,

security agreements, control agreements, pledge agreements, financing statements or other

similar documents, or the possession or control by the DIP Agent or any DIP Lender of, or over,

any DIP Collateral, the security interests and liens identified below are hereby granted to the DIP

Agent for its own benefit and the respective benefit of the DIP Lenders (all property identified in

clauses (a), (b), (c), (d) and (e) below, together with all other property to which the DIP Agent is

granted a lien under the applicable DIP Documents (other than as expressly excluded pursuant to

this Order), being collectively referred to as the "DIP Collateral"), subject to (a) the terms of the

DIP Facility and (b) payment of the Carve-Out as provided herein (all such liens and security

interests granted to the DIP Agent, for its benefits and for the benefit of the DIP Lenders,

pursuant to this Order and the DIP Documents, the "DIP Liens"). Notwithstanding the

foregoing, any DIP Agent may take any action (and is, to the extent necessa►y in connection

therewith, hereby granted relief from the automatic stay), to evidence, confirm, validate or

perfect, or to ensure the contemplated priority of, such liens, and the Debtors shall execute and

deliver to the DIP Agent and the DIP Lenders all such financing statements, notices and other

documents as the DIP Agent or any DIP Lender may reasonably request in connection therewith
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and shall deliver account control agreements or other documentation in respect of and evidencing

perfection of all collection and deposit accounts to the extent required by the DIP Documents.

(a) First Lien on Unencumbered Property. Pursuant to section 364(c)(2) of

the Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected first priority

senior (but subject to the priorities set forth in the DIP Documents) security interest in and lien

upon all pre- and postpetition tangible and intangible property of the Debtors and the Debtors'

estates, whether existing on the Petition Date or thereafter acquired, that, on or as of the

Petition Date is not subject to valid, perfected and non-avoidable liens (or to valid liens in

existence as of the Petition Date that are subsequently perfected as permitted by section 546(b)

of the Bankruptcy Code) (collectively, "Unencumbered Property"), including without

limitation, all inventory, accounts, accounts receivable, general intangibles (or "intangibles"

under any applicable Canadian PPSL), chattel paper, contracts, owned real estate, real and

personal property leaseholds, property, plants, fixtures, machinery, equipment, as-extracted

collateral, all coal and other minerals as extracted from the ground, vehicles, vessels, deposit

accounts, commercial tort claims, documents, equity interests, books and records, cash and

cash collateral of the Debtors (whether maintained with the DIP Agent or otherwise) and any-

investment of such cash and cash collateral, letter of credit rights, patents, copyrights,

trademarks, trade names, rights under license agreements and other intellectual property and

stock of subsidiaries of the Debtors.

(b) Priming Liens on Prepetition Collateral. Pursuant to section 364(d)(1) of

the Bankruptcy Code, the DIP Agent, for the benefit of the DIP Lenders, shall have a valid,

binding, continuing, enforceable, fully-perfected first-priority senior priming lien on, and

security interest upon all pre- and post-petition property of the Debtors and any other obligors
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or credit parties under the DIP Facility, including, without limitation, cash and cash collateral

of the Debtors (whether maintained with the DIP Agent or otherwise), including Cash

Collateral, and any investment of such cash and cash collateral, inventory, accounts receivable,

letter of credit rights and other rights to payment whether arising before or after the Petition

Date, contracts, properties, plants, equipment, vehicles, general intangibles, documents,

instruments, interests in leaseholds, real properties, patents, copyrights, trademarks, trade

names, other intellectual property, capital stock of subsidiaries and the proceeds, product,

offspring of profits of all the foregoing), whether now existing or hereafter acquired, that is

subject to the existing liens (i) presently securing the Prepetition Debt and (ii) that will secure

the Contingent Prepetition Debt in accordance with this Interim Order. Such security interests

and liens shall be senior in all respects to the interests in such property of the Prepetition

Secured Parties arising from current and future liens of the Prepetition Secured Parties

(including, without limitation, the Contingent Liens and the Adequate Protection Liens granted

hereunder), but shall not be senior to any valid, perfected and unavoidable interest of other

parties arising out of liens, if any, on such property existing immediately prior to the Petition

Date. The DIP Collateral shall be deemed to include, among the other assets purported to be

collateral as described herein, all collateral securing All-Asset Priority Obligations; the DIP

Facility, DIP Obligations and DIP Liens shall be deemed to have all the rights and benefits of

All-Asset Priority Debt, All-Asset Priority Obligations and All-Asset Priority Liens (as such

terms are defined in the Prepetition Collateral Trust Agreement), in each case, to the extent the

proceeds of the DIP Facility refinanced the Prepetition Term Loans.

(c) Liens Junior to Certain Other Liens. Pursuant to section 364(c)(3) of the

Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected security interest
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(subject to the priorities set forth in the DIP Documents) in and lien upon all pre- and

postpetition tangible and intangible property of the Debtors and the Debtors' estates (other than

property described in clauses (a), (b), or (d) of this paragraph 10, as to which the liens and

security interests in favor of the DIP Agent will be as described in such clauses), whether now

existing or hereafter acquired, that is subject to valid, perfected and unavoidable liens in

existence immediately prior to the Petition Date, or to any valid and unavoidable liens in

existence immediately_ prior to the Petition Date that are perfected subsequent to the Petition

Date as permitted by section 546(b) of the Bankruptcy Code (in each case, other than the

Prepetition Liens, the Contingent Liens and the Adequate Protection Liens), which security

interests and liens in favor of the DIP Agent are junior to such valid, perfected and unavoidable

liens.

(d) Liens Senior to Certain Other Liens. The DIP Liens shall not be subject or

subordinate to (i) any lien or security interest that is avoided and preserved for the benefit of

the Debtors and their estates under section 551 of the Bankruptcy Code or (ii) unless otherwise

provided for in the DIP Documents, any liens arising after the Petition Date including, without

limitation, any liens or security interests granted in favor of any federal;-state, municipal or

other domestic or foreign governmental unit (including any regulatory body), commission,

board or court for any liability of the Debtors.

(e) Notwithstanding the foregoing clauses (a), (b), (c) and (d), the DIP

Collateral under this Interim Order shall exclude the Debtors' claims and causes of action

under sections 502(d), 544, 545, 547, 548, 549, 550 and 553 of the Bankruptcy Code, or any

other avoidance actions under the Bankruptcy Code (collectively, "Avoidance Actions"), but,

subject only to and effective upon entry of the Final Order, shall include any proceeds or
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property recovered, unencumbered or otherwise the subject of successful Avoidance Actions,

whether by judgment, settlement or otherwise ("Avoidance Proceeds")

ADEQUATE PROTECTION OF PREPETITON LENDERS

11. Adequate Protection of Prepetition Lenders. Until the Refinancinb his

been cons unmated and the expiration of the Challenge Period with no challenge having been

brought or, if such a challenge is brought, upon the entry of a final judgment resolving such

challenge in favor of the Prepetition Lenders, the Prepetition Secured Lenders are .entitled,

pursuant to sections 361, 363(e) and 364(d)(1) of the Bankruptcy Code, to adequate protection of

their interest in the Prepetition Collateral, including the Cash Collateral, for and equal in amount

to the aggregate diminution in the value of the Prepetition Lenders' interest in the Prepetition

Term Loan Collateral, the Prepetition Term Loan Debt and the Contingent Debt, including,

without limitation, any such diminution resulting from the sale, lease or use by the Debtors (or

other decline in value) of Cash Collateral and any other Prepetition Term Loan Collateral, the

priming of the Prepetition Lenders' security interests and liens in the Prepetition Term Loan

Collateral by the DIP Agent and the DIP Lenders pursuant to the DIP Documents and this

Interim Order, the imposition of the automatic stay pursuant to section 362 o~the Bankruptcy

Code. As adequate protection, the Prepetition Lenders are hereby granted the following

(collectively, the "Prepetition Lenders Adequate Protection Obli ate ns"):

(a) Adequate Protection Liens. The Prepetition Lenders are hereby granted

(effective and perfected upon the date of this Interim Order and without the necessity of the

execution by the Debtors of mortgages, security agreements, pledge agreements, financing

statements or other agreements), in the amount of such diminution and the amount of any

Contingent Debt, (a) a replacement security interest in and lien upon all the DIP Collateral,

26



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 58 of 255

subject and subordinate only to (i) the DIP Liens and any liens on the DIP Collateral to which

such DIP Liens are junior and (ii) the Carve-Out (such liens, the "Prepetition Lenders

Adequate Protection Liens") and (b) the Contingent Liens to secure any Contingent Prepetition

Debt. Without limiting the generality of the foregoing, (A) the Contingent Liens and the

Prepetition Adequate Protection Liens granted to the Prepetition Lenders hereunder shall be

junior and subordinate in all respects to the DIP Liens and the Carve-Out; (B) the Contingent

Prepetition Debt shall be junior and subordinate in right of payment to all DIP Obligations and

the Carve-Out; (C) until such time as all of the DIP Obligations are indefeasibly paid in full in

cash in accordance with the DIP Documents and this Interim Order, the Prepetition Lenders

shall have no right to seek or exercise any enforcement rights or remedies in connection with

the Contingent Prepetition Debt, the Contingent Liens or the Prepetition Adequate Protection

Liens, including, without limitation, in respect of the occurrence or continuance of any Event

of Default (as defined in the Prepetition Credit Agreement); (D) the Prepetition Lenders shall

be deemed to have consented to any sale or disposition of DIP Collateral permitted under the

DIP Facility or approved, arranged for or by the DIP Agent or the requisite DIP Lenders, and

shall terminate and release upon any such sale or disposition all of its liens on and security

interests in such DIP Collateral (where the DIP Agent also releases any DIP Liens as

necessary); (E) the Prepetition Lenders shall deliver or cause to be delivered, at the Debtors'

costs and expense (for which the Prepetition Lenders shall be reimbursed upon submission to

the Debtors of invoices or billing statements), any termination statements, releases or other

documents necessary to effectuate and/or evidence the release and termination of any

Prepetition Lenders' liens on or security interests in any portion of the DIP Collateral subject to

any sale or disposition permitted under the DIP Facility or approved or arranged for by the DIP
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Agent or any of the D1P Lenders (where the DIP Agent also releases any D1P Liens as

necessary); and (F) upon the Final Order becoming a final and nonappealable order and the

expiration of the Challenge Period (as defined below) with no challenge having been brought,

or if such a challenge is brought, until the entry of a final judgment and the payment to the

Prepetition Lenders of all amounts owed by the Debtors under the Prepetition Term Loan

Documents and this Interim Order (or the Final Order), the Contingent Liens and the

Prepetition Adequate Protection Liens shall terminate and be released (automatically and

without further action of the parties), and the Prepetition Lenders shall execute and deliver

such agreements to evidence and effectuate such termination and release as the Debtors or the

DIP Agent may request, and the Debtors and the DIP Agent shall be authorized to file on

behalf of the Prepetition Lenders such UCC termination statements or such other filings as may

be applicable to the extent such authorization is required under the Uniform Commercial Code

of the applicable jurisdiction.

(b) Section 507(b) Claim. The Prepetition Lenders are hereby granted,

subject only to the Superpriority Claims and the Carve-Out, a superpriority claim (the

"Prepetition Lenders Adequate Protection Claim"), as provided for in sections 503(b) and

507(b) of the Bankruptcy Code, immediately junior to the Superpriority Claims and any other

claims under section 364(c)(1) ofthe Bankruptcy Code held by the DIP Agent and the DIP

Lenders, and payable from and having recourse to all prepetition and postpetition property of

the Debtors and all proceeds thereof (but excluding Avoidance Actions and, prior to entry of

the Final Order, any Avoidance Proceeds); provided, however, that the Prepetition Lenders

shall not receive or retain any payments, property or other amounts in respect of the

superpriority claims under sections 503(b) and 507(b) of the Bankruptcy Code granted
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hereunder or under the Prepetition Term Loan Documents unless and until the DIP Obligations

have indefeasibly been paid in full in cash in accordance with the DIP Documents; and

provided further, that the Prepetition Lenders hereby irrevocably waive the section 503(b)

claim granted to them by this Interim Order upon the expiration of the Challenge Period with

no challenge having been brought or, if such a challenge is brought, upon the entry of a final

judgment resolving such challenge in favor of the Prepetition Lenders.

(c) Fees and Ex ep nses. The Debtors are authorized and directed under

sections 361, 363 and 364 of the Bankruptcy Code to make adequate protection payments as

follows: (i) payment of interest on a monthly basis at the default rate as set forth in the

Prepetition Credit Agreement (only to the extent of any amounts outstanding), (ii) immediate,

non-refundable cash payment of all accrued and unpaid fees and disbursements owing to the

Prepetition Lenders under the Prepetition Documents and incurred prior to the Petition Date,

(iii) until the expiration of the Challenge Period with no challenge having been brought or•, if

such a challenge is brought, upon the entry of a final judgment resolving such challenge in

favor of the Prepetition Lenders, current cash payments of all reasonable out-of-pocket costs,

fees and expenses payable to the Prepetition Lenders under tine Prepetition Documents as may

hereafter be incurred in accordance with the Prepetition Documents, (iv) all reasonable fees,

costs, expenses and disbursements (whether incurred pre-or post-petition) of one primary

counsel, Paul, Weiss, Rifkind, Wharton &Garrison LLP, local counsel, including, without

limitation, in Virginia, Kutak Rock LLP, and Canada, Fasken Martineau Dumoulin LLP, and

one financial advisor, Houlihan Lokey Capital, Inc., to the Prepetition Lenders promptly upon

receipt of invoices therefor without the need to file retention motions or fee applications, and

(v) continued maintenance and insurance of the Prepetition Term Loan Collateral and the DIP
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Collateral as required under the Prepetition Term Loan Documents and the D1P Documents

(collectively, the "Prepetition Lenders Adequate Protection Payments").

ADEQUATE PROTECTION OF PREPETITON SECURED NOTEHOLDERS

12. Adequate Protection of Prepetition Secured Noteholders. The Prepetition

Secured Noteholders are entitled, pursuant to sections 361, 363(e), 364(d)(1) and 507 of the

Bankruptcy Code, to adequate protection of their interest in the Prepetition Notes Collateral,

including any Cash Collateral, for and equal in amount to any aggregate diminution in the value

of the Prepetition Secured Noteholders' interests in the Prepetition Notes Collateral, including,

without limitation, any such diminution resulting from the sale, lease or use by the Debtors (or

other decline in value) of Cash Collateral and the Prepetition Notes Collateral, the priming of the

Prepetition Secured Noteholders' security interests and liens in the Prepetition Notes Collateral

by the DIP Agent and the DIP Lenders pursuant to the DIP Documents and this Interim Order

and the imposition of the automatic stay pursuant to section 362 of the Bankruptcy Code. As

adequate protection, the Prepetition Indenture Trustee and the Prepetition Secured Noteholders

are hereby granted the following (collectively, the "Prepetition Noteholders Adequate Protection

Obli ate ions", and together with the Prepetition Lenders Adequate Protection Obligations, the

"Adequate Protection Obli atg ions"):

(a) Prepetition Secured Noteholder Adequate Protection Liens. The

Prepetition Indenture Trustee, on behalf of itself and for the benefit of the Prepetition Secured

Noteholders, is hereby granted (effective and perfected upon the date of this Interim Order and

without the necessity of the execution by the Debtors of mortgages, security agreements,

pledge agreements, financing statements or other agreements), in the amount of such

diminution, a replacement security interest in and lien upon all the DIP Collateral, subject and
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subordinate only to (i) the DIP Liens, (ii) the Carve-Out, (iii) the Prepetition Liens, and (iv) the

Prepetition Lenders Adequate Protection Liens (the "Prepetition Noteholders Adequate

Protection Liens", and together with the Prepetition Lenders Adequate Protection Liens, the

"Adequate Protection Liens"). The Prepetition Indenture Trustee and the Prepetition Secured

Noteholders are hereby authorized, but not required, to file or record financing statements,

intellectual property filings, mortgages, notices of lien or similar instruments in any

jurisdiction or take any other action in order to validate and perfect the Prepetition Secured

Noteholders Adequate Protection Liens. Whether or not the Prepetition Indenture Trustee and

the Prepetition Secured Noteholders shall, in their respective sole discretion, choose to file

such financing statements, intellectual property filings, mortgages, notices of lien or similar

instruments or otherwise confirm perfection of the liens and security interests granted to them

hereunder, such liens and security interests shall be deemed valid, perfected, allowed,

enforceable, non-avoidable and not subject to challenge, dispute or subordination as of the date

of entry of this Interim Order.

(b) Fees and Ex ep nses. The Debtors are authorized and directed under

sections 361, 363 and 364 of the Bankruptcy-Code to make adequate protection payments

which shall include (a) ongoing payments, when due or as soon as practicable thereafter, of all

reasonable and documented fees, costs, expenses and disbursements incurred either prior to or

after the Petition Date, including (i) $L] in fees and expenses payable to the ad hoc g~~oup of

Prepetition Secured Noteholders' primary prepetition counsel and (ii) the ad hoc group's

postpetition primary counsel, Paul, Weiss, Rifkind, Wharton &Garrison LLP, local counsel,

including, without limitation, in Virginia, Kutak Rock LLP, and Canada, Fasken Martineau

Dumoulin LLP, and financial advisor, Houlihan Lokey Capital, Inc., each in its capacity as
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advisor, to the Prepetition Secured Noteholders, and in each case, incurred in connection with

the Debtors, the Chapter 11 Cases or the transactions contemplated hereby; and (b) continued

maintenance and insurance of the Prepetition Notes Collateral and the DIP Collateral as

required under the Prepetition Documents and the DIP Documents (collectively, the

"Prepetition Noteholders Adequate Protection Pam", and together with the Prepetition

Lenders Adequate Protection Payments, the "Adequate Protection Payments").

(c) Prepetition Secured Noteholders' Section 507(b) Claim. The Prepetition

Indenture Trustee, on behalf of itself and the Prepetition Secured Noteholders, is hereby

granted, subject to the Carve-Out, a superpriority claim as provided for in section 507(b) of the

Bankruptcy Code, immediately junior to the Superpriority Claims held by the DIP Agent and

the DIP Lenders and the Prepetition Lenders Adequate Protection Claim; provided that, unless

otherwise expressly agreed to in writing by the DIP Agent, the Prepetition Lenders (until

consummation of the Refinancing and expiration of the Challenge Period with no challenge

having been brought or, if such a challenge is brought, upon the entry of a final judgment

resolving such challenge in favor of the Prepetition Lenders), the Prepetition Indenture Trustee

and the Prepetition Secured Noteholders shall not receive or retain any payments, property or

other amounts in respect of the superpriority claims granted hereunder or under the Prepetition

Documents unless and until the DIP Obligations and Prepetition Term Loan Debt have

indefeasibly been paid in cash in full in accordance with the DIP Documents and this Interim

Order (the "Pre~etition Noteholders Adequate Protection Claim", and together with the

Prepetition Lenders Adequate Protection Claim, the "Adequate Protection Claims")
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13. Sufficiency of Adequate Protection.

(a) Under the circumstances and given that the Adequate Protection Liens, the

Adequate Protection Claims and the Adequate Protection Payments (collectively, the

"Adequate Protection Obli atg ions") are consistent with the Bankruptcy Code, the Bankruptcy

Court finds that such adequate protection is reasonable and sufficient to protect the interests of

the Prepetition Secured Parties. Except as expressly provided herein, nothing contained in this

Interim Order (including, without limitation, the authorization of the use of any Cash

Collateral) shall impair or modify any rights, claims or defenses available in law or equity to

any Prepetition Secured Party, the DIP Agent or any DIP Lenders.

(b) Notwithstanding anything in paragraphs 11 and 12 to the contrary,

following delivery of a Carve-Out Trigger Notice and prior to the payment to the Prepetition

Secured Parties on account of any adequate protection or otherwise, the DIP Obligations shall

have been paid in full.

(c) The Adequate Protection Obligations (A) shall not be subject to sections

510, 549, 550 or 551 of the Bankruptcy Code or, subject to entry of the Final Order, section

506(c) of the Bankruptcy Code or the "equities of the case" exception of section 552 of the

Bankruptcy Code, (B) shall not be subordinate to, or pari passu with, (x) any lien that is

avoided and preserved for the benefit of the Debtors and their estates under section 551 of the

Bankruptcy Code or otherwise or (y) any intercompany or affiliate liens or claims of the

Debtors, and (C) shall be valid and enforceable against any trustee, any other estate

representative or litigation trust appointed in these Cases or any successor cases, and/or upon

the dismissal of any of these Cases.
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14. Proceeds of Subsequent Financing. If the Debtors, any trustee, any

examiner with enlarged powers, any responsible officer or any other estate representative

subsequently appointed in these Cases or any successor cases, shall obtain credit or incur debt

pursuant to Bankruptcy Code sections 364(b), 364(c) or 364(d) in violation of the DIP

Documents at any time prior to the indefeasible repayment in full in cash of all DIP Obligations

and the termination of the DIP Agent's and the DIP Lenders' obligation to extend credit under

the DIP Facility, including subsec}uent to the confirmation of any plan with respect to the

Debtors and the Debtors' estates, and such financing is secured by any DIP Collateral, then all

the cash proceeds derived from such credit or debt shall immediately be turned over to the DIP

Agent to be applied as set forth the DIP Documents.

15. Refinancing of the Prepetition Term Loan Debt. Following the entry of

this Interim Order and as part of the initial borrowing under the DIP Facility, the Debtors shall

use a portion of the proceeds from the DIP Facility, which portion shall be designated as "All-

Asset Priority Lien Debt" (as such term is defined in the Prepetition Collateral Trust Agreement),

in accordance with the DIP Documents and this Interim Order to consummate the Refinancing,

upon which; the existing liens on the Prepetition Term Loan Collateral shall be released and

terminated (which shall be deemed to have occurred upon the expiration of the Challenge Period

(as defined below) with no challenge having been brought or, if such a challenge is brought,

upon the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders).

After the Refinancing, the Debtors and the DIP Agent are authorized to execute and file any

termination statements, releases or other documents necessary to effectuate and/or evidence the

release and termination of the Prepetition Lenders' liens on or security interests in any portion of

the Prepetition Term Loan Collateral, and the Prepetition Lenders shall deliver or cause to be
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delivered, at the Debtors' cost anti expense, any termination statements, releases and/or

assignments in favor of the DIP Agent, the DIP Lenders or other documents, in each case as

reasonably requested by the Debtors or the DIP Agent in order to effectuate and/or evidence the

release and termination of the Prepetition Liens. Notwithstanding anything to the contrary in this

Order or in any other order of this Court, the Prepetition Term Loan Debt, including, without

limitation, All-Asset Priority Lien Debt, All-Asset Priority Obligations and All-Asset Priority

Liens (as such terms are defined in the Prepetition Collateral Trust Agreement) shall not be

deemed discharged or the Refinancing deemed consummated until the expiration of the

Challenge Period with no challenge having been brought or, if such a challenge is brought, upon

the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders.

16. Disposition of DIP Collateral; Rights of DIP Agent and DIP Lenders. The

Debtors shall not sell, transfer, lease, encumber or otherwise dispose of any portion of the DIP

Collateral without the prior written consent of the DIP Agent (and no such consent shall be

implied, from any other action, inaction or acquiescence), except as expressly permitted in the

DIP Documents.

17. Protection of DIP Lenders' Ri hits.

(a) The automatic stay provisions of section 362 of the Bankruptcy Code shall

be vacated and modified (and any stay of such vacation or modification under Bankruptcy Rule

4001(a)(3) is waived) without further order of the Bankruptcy Court to the extent necessary to

permit the DIP Agent and the DIP Lenders to exercise all rights and remedies provided for in

the DIP Documents and Interim Order without further order of or application or motion to the

Bankruptcy Court, provided that, such rights and remedies that are exercisable only upon the

occurrence of an Event of Default (as defined in the DIP Documents and as set forth in this
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Interim Order), but subject in all respects to the Carve-Out Cap, shall require the DIP Agent to

give five (5) days' prior written notice (which five days' notice period (the "Default Notice

Period") shall run concurrently with any notice provided under the DIP Documents) to the U.S.

Trustee, the Debtors, the Prepetition Lenders, the Prepetition Indenture Trustee, the Prepetition

Secured Noteholders, and the Creditors' Committee, if any, of such DIP Agent's intent to

exercise such rights and remedies; provided that, the Debtors shall not have the right to contest

the enforcement of the remedies set forth in this Interim Order and the DIP Documents on any

basis other than an assertion that an Event of Default has not occurred or has been cured within

the cure periods expressly set forth herein or in the applicable DIP Documents; and provided

further that during the Default Notice Period, the Debtors shall have no authority to borrow

under the DIP Facility unless the DIP Agent otherwise consents, and the DIP Agent may

terminate the DIP Facility and declare the DIP Obligations to be immediately due and payable,

and the Debtors' authority to use Cash Collateral shall be as set forth in the Budget and limited

solely to payment of expenses critical to preservation of the Debtors' estates and the payment

of the fees, costs and expenses to administer these Chapter 11 Cases, as agreed by the DIP

Agent in its sole discretion. The Debtors and the Prepetition Secured Parties shall waive any

right to seek relief under the Bankruptcy Code, including under section 105 thereof, to the

extent such relief would restrict or impair the rights and remedies of the DIP Agent and the

DIP Lenders set forth in this Interim Order and in the DIP Documents.

(b) The DIP Agent's or any DIP Lender's delay or failure to exercise rights

and remedies under the applicable DIP Documents or this Interim Order shall not constitute a

waiver of such DIP Agent's or such DIP Lender's rights hereunder, thereunder or otherwise,

36



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 68 of 255

unless any such waiver is pursuant to a written instrument executed in accordance with the

terms of the applicable DIP Documents.

(c) Except as otherwise expressly set forth in this Interim Order, the Debtors

irrevocably waive any right, without the prior written consent of the DIP Agent, (a) to grant or

impose, under section 364 of the Bankruptcy Code or otherwise, liens or security interests in

any DIP Collateral, whether senior, equal or subordinate to the DIP Agent's liens and security

interests; (b) to use, or seek to use, Cash Collateral or (c) to modify or affect any of the _rights

of the DIP Agent or the DIP Lenders under this Interim Order or the DIP Documents by any

plan of reorganization proposed or confirmed in these Chapter 11 Cases or subsequent order

entered in these Chapter 11 Cases.

18. Approved Budget.

(a) For purposes of this Order, the term "Budget" means the following: (a) the

budget, attached hereto as Exhibit A, the "Initial Budget," which is an initial 13-week budget

delivered by the Debtors to the DIP Agent prior to the Petition Date and commencing with the

week during which the Petition Date occurs, containing line items of sufficient detail to reflect

the Debtors' consolidated projected receipts and disbursements for such 13-week period,

including, without limitation, the anticipated weekly uses of the DIP Facility and cash

collateral for such period, and which shall provide, among other things, for the payment of the

fees and expenses, including professional fees relating to the DIP Facility (whether incurred

pre-or post-petition), ordinary course expenses, fees and expenses related to the Cases, and

working capital and other general corporate needs, which Initial Budget shall be in form and

substance acceptable and approved by the DIP Agent and Majority Lenders (as defined in the

DIP Facility), in their sole discretion (as such Initial Budget shall be amended, supplemented
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and/or extended in the manner set forth herein and in the Final Order (the "Budget"); and

(b) on or before 5:00 p.m. prevailing Eastern Time on the first Business Day (as defined in the

DIP Facility) of each month following the Petition Date, commencing with May 1, 2015, the

Debtors shall furnish a monthly supplement to the Initial Budget (or the previously

supplemented Budget, as the case may be), covering a 13-week period that commences with

the week such supplement is delivered, together with a variance analysis from the Budget (or

the preciously supplemented Budget, as the case may be). Such monthly supplements to the

Budget shall become the Budget upon the earlier of (a) written acknowledgement from the DIP

Agent that the proposed supplement is substantially in the form of the Initial Budget (or the

previously supplemented Budget, as the case may be) and is otherwise in form and substance

acceptable to and is approved by the DIP Agent and Majority Lenders (provided that any

proposed changes in the proposed supplement to any of the Budget figures already covered by

the Initial Budget (or the previously supplemented Budget, as the case may be) must be

satisfactory to the DIP Agent in its sole discretion) or (b) within 10 Business Days after receipt

of such proposed supplement by the DIP Agent, provided that the DIP Agent has not provided

a written objection to the proposed supplement; the Initial Budget (or the previously

supplemented Budget, as the case may be) shall remain the Budget if the DIP Agent objects to

the proposed supplement and until such time as the DIP Agent provides written

acknowledgement that a revised version of the proposed supplement is otherwise in form and

substance acceptable to and is approved by the DIP Agent. Notwithstanding anything herein or

in the DIP Documents to the contrary, unless specifically authorized hereunder or in writing by

the DIP Agent or as may be provided in the Budget, no cash collateral may be paid or

transferred to any non-Debtor subsidiary or affiliate of the Debtors.
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(b) The Debtors shall also deliver to the DIP Agent (i) no later than 5:00 p.m.

on Friday of each calendar week commencing on April 10, 2015, (x) an updated variance

report (the "Variance Report") on a weekly basis setting forth (1) actual cash receipts and

disbursements for the prior week, (2) all variances, on an individual line item basis and an

aggregate basis, as compared to the previously delivered Budget on a weekly and cumulative

basis, and an explanation, in reasonable detail, for any material variance, certified by a Senior

Officer (as defined in the DIP Facility) of Parent and (y) a report detailing fees and expenses

for professional services incurred by the Debtors during the preceding week and (ii) no later

than 5:00 p.m. on the first Business Day (as defined in the DIP Facility) of each calendar

month, an updated Budget and a variance report on a monthly basis setting forth (x) actual cash

receipts and disbursements for the applicable month, (y) all variances, on an individual line

item basis and an aggregate basis, as compared to the previously delivered Budget on a

monthly basis, and (z) an explanation, in reasonable detail, for any material variance, certified

by a Senior Officer (as defined in the DIP Facility) of Parent (the "Budget Variance Report")

for the previous calendar month. As of the last day of each calendar month beginning with

- April 30, 2015,- (a) aggregate disbursements of the Debtors (other than professional fees) listed

in the current Budget for such month shall not be greater than 115% of the aggregate amount

specified for expenditures in such month in the then current Budget; and (b) the aggregate

revenues of the Debtors shall be at least 85% of those projected in the current Budget.

19. Limitation on Char~g Expenses Against Collateral. Subject to and

effective only upon entry of the Final Order, except to the extent of the Carve-Out, no expenses

of administration of the Cases or any future proceeding that may result therefrom, including a

case under chapter 7 of the Bankruptcy Code, shall be charged against or recovered from the
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Collateral pursuant to section 506(c) of the Bankruptcy Code, the enhancement of collateral

provisions of section 552 of the Bankruptcy Code, or any other legal or equitable doctrine

(including, without limitation, unjust enrichment) or any similar principle of law, without the

prior written consent of the DIP Agent and the DIP Lenders, as the case may be with respect to

their respective interests, and no consent shall be implied from any action, inaction or

acquiescence by the DIP Agent or the DIP Lenders. In no event shall the DIP Agent or the DIP

Lenders be subject to (i) the "equities of the case" exception contained in section 552(b) of the

Bankruptcy Code or (ii) the equitable doctrine of "marshaling" or any other similar doctrine with

respect to the Collateral.

20. Payment of Fees and Expenses. No payments (including professional fees

and expenses) with respect to the DIP Obligations or the Adequate Protection Obligations shall

be subject to Bankruptcy Court approval or required to be maintained in accordance with the

U.S. Trustee Guidelines, and no recipient of any such payments shall be required to file any

interim or final fee applications with the Bankruptcy Court or otherwise seek Bankruptcy Court's

approval of any such payments.

21. Credit Bid. The DIP Agent and the DIP Lenders, shall have the right to

credit bid a portion of or all of their respective claims in connection with a sale of the Debtors'

assets under section 363 of the Bankruptcy Code or under a plan of reorganization. The

Prepetition Lenders and the Prepetition Secured Noteholders (subject to the terms of the

Prepetition Documents) shall have the right to credit bid a portion of or all of their respective

claims in connection with a sale of the Debtors' assets under section 363 of the Bankruptcy Code

or under a plan of reorganization, unless the Bankruptcy Court, for cause, orders otherwise.
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22. Perfection of DIP Liens.

(a) The DIP Agent and the DIP Lenders are hereby authorized, but not

required, to file or record (and to execute in the name of the Debtors, as its true and lawful

attorney, with full power of substitution, to the maximum extent permitted by law) financing

statements, trademark filings, copyright filings, mortgages, notices of lien or similar

instruments in any jurisdiction, or take possession of or control over deposit accounts and

securities accounts or any other asset, in each case, to validate and perfect the liens and

security interests granted to them in the DIP Documents and this Interim Order. Whether or

not the DIP Agent on behalf of the DIP Lenders, each in its discretion, chooses to file such

financing statements, trademark filings, copyright filings, mortgages, notices of lien or similar

instruments, or take possession of or control over deposit accounts and securities accounts or

any other assets, such liens and security interests shall be deemed valid, perfected, allowed,

enforceable, non-avoidable and not subject to challenge dispute or subordination, at the time

and on the date of entry of this Interim Order. Upon the reasonable request of the DIP Agent,

without any further consent of any party, the DIP Agent, the Debtors, each DIP Lender and the

Prepetition Secured Parties are authorized and directed to take, execute, deliver and file such

instruments (in each case, without representation or warranty of any kind) to enable the DIP

Agent to further perfect the DIP Liens.

(b) A certified copy of this Interim Order may, in the discretion of the DIP

Agent, be filed with or recorded in filing or recording offices in addition to or in lieu of such

financing statements, mortgages, notices of lien or similar instruments, and all filing offices are

hereby authorized to accept such certified copy of this Interim Order for filing and recording.

For the avoidance of doubt, the automatic stay provisions of section 362(a) of the Bankruptcy
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Code shall be modified (and any stay of such modification under Bankruptcy Rule 4001(a)(3)

is waived) to the extent necessary to permit the DIP Agent to take all actions, as applicable,

referenced in this subparagraph (b) and in the immediately preceding subparagraph (a).

(c) Any provision of any lease or other license, contract or other agreement

that requires (i) the consent or approval of one or more landlords or other parties or (ii) the

payment of any fees or obligations to any governmental entity, in order for any Debtor to

pledge, grant, sell, assign, or otherwise transfer any such leasehold interest, or the proceeds

thereof, or other Collateral related thereto, is hereby deemed to be inconsistent with the

applicable provisions of the Bankruptcy Code. Any such provision shall have no force and

effect with respect to the granting ofpost-petition liens on such leasehold interest or the

proceeds of any assignment and/or sale thereof by any Debtor in favor of the DIP Lenders in

accordance with the terms of the DIP Documents or this Interim Order.

23. Preservation of Rights Granted Under the Order.

(a) Except as expressly provided herein or in the DIP Documents, no claim or

lien having a priority senior to or pari passu with those granted by this Interim Order and the

DIP Documents to the DIP Agent; the DIP Lenders and the Prepetition Secured Parties shall be

granted or allowed while any portion of the DIP Obligations or the Adequate Protection

Obligations (with respect to the Prepetition Term Loan Debt, until the expiration ofthe

Challenge Period with no challenge having been brought or, if such a challenge is brought,

upon the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders)

remain outstanding, and the DIP Liens and the Adequate Protection Liens (with respect to the

Prepetition Term Loan Liens, until the expiration of the Challenge Period with no challenge

having been brought or, if such a challenge is brought, upon the entry of a final judgment
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resolving such challenge in favor of the Prepetition Lenders) shall not (i) be subject to or junior

to (A) any lien or security interest that is avoided and preserved for the benefit of the Debtors

and their estates under section 551 of the Bankruptcy Code or (B) any liens arising after the

Petition Date, including, without limitation, any liens or security interests granted in favor of

any federal, state, municipal or other domestic or foreign governmental unit (including any

regulatory body), commission, board or court for any liability of the Debtors, or (ii)

subordinate to or_made pari passu with any other lien or security interest, whether under

sections 363 or 364 of the Bankruptcy Code or otherwise.

(b) In addition to the Events of Default set forth in the DIP Documents, unless

all DIP Obligations and all Adequate Protection Obligations shall have been indefeasibly paid

in full in cash, the Debtors shall not seek, and it shall constitute an Event of Default under the

DIP Documents and terminate the right of the Debtors to use Cash Collateral hereunder if any

of the Debtors seek, or if there is entered, unless the DIP Agent has otherwise consented:

(i) any modification or extension of this Interim Order without the prior written consent of the

DIP Agent, the Prepetition Lenders, the Prepetition Indenture Trustee, and the Prepetition

Secured Noteholders, and no such consent shall be implied by any-other action, inaction or

acquiescence by the DIP Agent, the Prepetition Lenders, the Prepetition Indenture Trustee, and

the Prepetition Secured Noteholders, (ii) an order converting or dismissing these Chapter 11

Cases; (iii) an order appointing a Chapter 11 trustee in these Chapter 11 Cases or any other

representative or other similar appointment, (iv) an order appointing an examiner with enlarged

powers in these Chapter 11 Cases, (v) an order providing for a change of venue with respect to

these Chapter 11 Cases and such order shall not have been reversed or vacated within ten (10)

days; (vi) an order approving a plan of reorganization or the sale of all or substantially all of
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the DIP Collateral (except to the extent permitted under the DIP Documents) or the Prepetition

Collateral (except to the extent permitted under the Prepetition Documents) shall have been

entered which does not provide for the repayment in frill in cash of all DIP Obligations (other

than any contingent obligations not yet due and payable) and all Contingent Obligations and

Adequate Protection Obligations (with respect to the Prepetition Lenders Contingent

Obligations and Adequate Protection Obligations, until the expiration of the Challenge Period

with no challenge having been brought or, if such a challenge is brought, upon the entry of a

final judgment resolving such challenge in favor of the Prepetition Lenders) upon the

consummation thereof. If an order dismissing these Chapter 11 Cases under section 1112 of

the Bankruptcy Code or otherwise is at any time entered, such order shall provide (in

accordance with sections 105 and 349 of the Bankruptcy Code) that (x) the Superpriority

Claims, 507(b) claims, priming liens, security interests and replacement security interests

granted to the DIP Agent, the DIP Lenders and the Prepetition Secured Parties, including,

without limitation, the DIP Liens, the Adequate Protection Liens, the Adequate Protection

Claims and Adequate Protection Payments, the 507(b) claims, and the other administrative

expense claims granted pursuant to this Interim Order shall continue in full force and effect and

shall maintain their priorities as provided in this Interim Order (and that such Superpriority

Claims, priming liens, security interests and replacement security interests granted to the DIP

Agent, the DIP Lenders and the Prepetition Secured Parties, including, without limitation, the

DIP Liens, the Adequate Protection Liens, the Adequate Protection Claims and Adequate

Protection Payments, the 507(b) claims, and the other administrative expense claims, liens and

security interests, shall, notwithstanding such dismissal, remain binding on all parties in

interest, including the priorities set forth herein and in the DIP Documents) until all DIP
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Obligations and all Adequate Protection Obligations (with respect to the Prepetition Lenders

Adequate Protection Obligations, until the expiration of the Challenge Period with no

challenge having been brought or, if such a challenge is brought, upon the entry of a final

judgment resolving such challenge in favor of the Prepetition Lenders) shall have been paid

and satisfied in full and (y) the Bankruptcy Court shall retain jurisdiction, notwithstanding such

dismissal, for the purposes of enforcing the claims, liens and security interests referred to in

clause (x) above; provided that the Prepetition Secured Parties shall not receive or retain any

payments, property or other amounts in respect of the Prepetition Debt or under the Prepetition

Documents unless and until the DIP Obligations have indefeasibly been paid in cash in full in

accordance with the DIP Documents.

(c) If any or all of the provisions of this Interim Order are hereafter reversed,

modified, vacated or stayed, such reversal, modification, vacation or stay shall not affect (i) the

validity, priority or enforceability of any DIP Obligations or the Adequate Protection

Obligations incurred prior to the actual receipt of written notice by the DIP Agent, the

Prepetition Lenders or the Prepetition Indenture Trustee, as applicable, of the effective date of

such reversal,-modification, vacation or stay or (ii) the validity, priority or enforceability of any

lien or priority authorized or created hereby or pursuant to the DIP Documents with respect to

any DIP Obligations or the Adequate Protection Obligations. Notwithstanding any such

reversal, modification, vacation or stay, any use of Cash Collateral, the DIP Obligations or the

Adequate Protection Obligations incurred by the Debtors to the DIP Agent, the DIP Lenders,

or the Prepetition Secured Parties, as the case may be, prior to the actual receipt of written

notice by the DIP Agent, the Prepetition Lenders or the Prepetition Indenture Trustee of the

effective date of such reversal, modification, vacation or stay shall be governed in all respects
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by the original provisions of this Interim Order, and the DIP Agent, the DIP Lenders, and the

Prepetition Secured Parties shall be entitled to all the rights, remedies, privileges and benefits

granted in section 364(e) of the Bankruptcy Code (including, without limitation, with respect to

any payments received in connection with the Refinancing), this Interim Order and pursuant to

the DIP Documents.

(d) Except as expressly provided in this Interim Order or in the DIP

Documents, the DIP Obligations. and the Adequate Protection Obligations, including the DIP

Liens, the Superpriority Claims, the 507(b) claims, the Adequate Protection Liens, the

Adequate Protection Claims, the Adequate Protection Payments and all other rights and

remedies of the DIP Agent, the DIP Lenders and the Prepetition Secured Parties granted by the

provisions of this Interim Order and the DIP Documents shall survive, and shall not be

modified, impaired or discharged by (i) the entry of an order converting any of these Chapter

11 Cases to a case under Chapter 7, dismissing these Chapter 11 Cases, approving the sale of

any DIP Collateral pursuant to section 363(b) of the Bankruptcy Code (except to the extent

permitted by the DIP Documents, or except to the extent that a release of such liens is

authorized under the Prepetition Collateral Trust Agreement) or by any other act or omission or

(ii) the entry of an order confirming a plan of reorganization in these Chapter 11 Cases (except

an Acceptable Reorganization Plan (as defined in the DIP Facility)) and, pursuant to section

1141(d)(4) of the Bankruptcy Code, the Debtors have waived any discharge as to any

remaining DIP Obligations or Adequate Protection Obligations. The terms and provisions of

this Interim Order and the DIP Documents shall continue in the Chapter 11 Cases, in any

successor cases, or in any superseding Chapter 7 cases under the Bankruptcy Code, and the

DIP Obligations and the Adequate Protection Obligations, including the DIP Liens, the
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Superpriority Claims, the Adequate Protection Liens, the Adequate Protection Claims, the

Adequate Protection Payments, the other administrative expense claims granted pursuant to

this Interim Order and all other rights and remedies of the DIP Agent, the DIP Lenders and the

Prepetition Secured Parties granted under the DIP Documents and this Interim Order shall

continue in full force and effect and shall be binding on any Chapter 7 trustee, Chapter 11

trustee, any litigation trust representative, other or similar party hereinafter appointed or

elected for the Debtors' estates until all DIP Obligations and all Adequate Protection

Obligations are indefeasibly paid in full in cash as set forth herein and in the DIP Documents.

24. Exculpation. Nothing in this Interim Order, the DIP Documents, or any

other documents related to the transactions contemplated hereby shall in any way be construed or

interpreted to impose or allow the imposition upon the DIP Agent or any DIP Lender of any

liability for any claims arising from the prepetition or postpetition activities ofthe Debtors in the

operation of their businesses, or in connection with their restructuring efforts. In addition, (a) the

DIP Agent and the DIP Lenders shall not, in any way or manner, be liable or responsible for (i)

the safekeeping of the Collateral, (ii) any loss or damage thereto occurring or arising in any

manner or fashion from any cause, (iii) any diminution in the value thereof, or (iv) any act or

default of any carrier, servicer, bailee, custodian, forwarding agency, or other person, and (b) all

risk of loss, damage, or destruction of the Collateral shall be borne by the Debtors; provided that,

(i) the foregoing shall not apply to any act or omission by the DIP Agent or the DIP Lenders that

constitutes gross negligence or willful misconduct by the DIP Agent or the DIP Lenders as

finally determined by a court of competent jurisdiction.

25. Effect of Stipulations On Third Parties.
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(a) The stipulations and admissions contained in this Interim Order, including,

without limitation, in paragraph 4 of this Interim Order, shall be binding upon each Debtor and

their subsidiaries and any oftheir respective successors and assigns (including, without

limitation, any Chapter 7 or Chapter 11 trustee appointed or elected for a Debtor), and each

person or entity party to the DIP Documents in accordance with their respective terms and the

terms of this Interim Order, in all circumstances.

(b) The stipulations and admissions contained. in this Interim Order, including

without limitation, in paragraph 4 of this Interim Order, shall be binding on a permanent basis

upon all other parties in interest, including any statutory ornon-statutory committees appointed

or formed in the Chapter 11 Cases (including the Creditors' Committee, if any) and any other

person or entity acting on behalf of the Debtors' estates, unless (a) such committee or any other

party-in-interest, in each case, with requisite standing granted by the Bankruptcy Court, has

timely and properly filed an adversary proceeding or contested matter (subject to the limitations

contained herein, including, inter alia, in paragraph 26) by no later than the date that is the later

of (i) in the case of any such adversary proceeding or contested matter filed by aparty-in-interest

with requisite standing other than the Creditors' Committee, 60 days after the Petition Date, (ii)

in the case of any such adversary proceeding or contested matter filed by the Creditors'

Committee, 45 days after the appointment of the Creditors' Committee, (iii) any such later date

agreed to in writing by the Prepetition Lenders or the Prepetition Indenture Trustee, as

applicable, and (iv) such longer period as the Bankruptcy Court orders for cause shown prior to

the expiration of such period (the "Challenge Period"), (1) challenging the validity,

enforceability, priority, extent, or amount of the obligations under the Prepetition Documents

(the "Prenetition Obli ations") or the liens, subject to valuation under section 506 of the
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Bankruptcy Code, on the Prepetition Collateral securing the Prepetition Obligations or (2)

otherwise asserting or prosecuting any avoidance actions or any other claims, counterclaims or

causes of action, objections, contests or defenses (collectively, the "Claims and Defenses")

against the Prepetition Secured Parties or their respective agents, affiliates, subsidiaries,

directors, officers, representatives, attorneys or advisors in connection with any matter related to

the Prepetition Obligations or the Prepetition Collateral, and (b) an order is entered by a court of

competent jurisdiction and becomes final and non-appealable in favor of the plaintiff sustaining

any such challenge or claim in any such duly filed adversary proceeding or contested matter;

provided that, (i) as to the Debtors, all such Claims and Defenses are hereby irrevocably waived

and relinquished as of the Petition Date and (ii) any challenge or claim shall set forth with

specificity the basis for such challenge or claim and any challenges or claims not so specified

prior to the expiration of the Challenge Period shall be forever deemed waived, released and

barred. If no such adversary proceeding or contested matter is timely and properly filed in

respect of the Prepetition Obligations, (x) the Prepetition Term Loan Debt to the extent not

heretofore repaid and the other Prepetition Obligations shall constitute allowed claims, not

subject to counterclaim, setoff,-subordination, recharacterization, subordination, defense or

avoidance, for all purposes in the Chapter 11 Cases and any subsequent Chapter 7 cases, (y) the

liens on the Prepetition Collateral securing the Prepetition Obligations, as the case may be, shall

be deemed to have been, as of the Petition Date, and to be, legal, valid, binding, perfected and of

the priority specified in paragraph 4, not subject to defense, counterclaim, recharacterization,

subordination or avoidance and (z) the Prepetition Obligations, the Prepetition Secured Parties,

and the liens on the Prepetition Collateral granted to secure the Prepetition Obligations, as the

case may be, shall not be subject to any other or further challenge by any statutory or non-
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statutory committees appointed or formed in the Chapter 11 Cases or any other party-in-interest,

and such committees and parties-in-interest shall be enjoined from seeking to exercise the rights

of the Debtors' estates, including without limitation, any successor thereto (including, without

limitation, any estate representative or a Chapter 7 or 11 trustee appointed or elected for any of

the Debtors) with respect thereto. If any such adversary proceeding or contested matter is timely

and properly filed, the stipulations and admissions contained in paragraph 4 of this Interim Order

shall nonetheless remain binding and preclusive (as provided in the second sentence of this

subparagraph) on any statutory or non-statutory committees appointed or formed in the Chapter

11 Cases and any other party-in-interest, except as to any such findings and admissions that were

expressly and successfully challenged in such adversary proceeding as set forth in a final, non-

appealable order of a court of competent jurisdiction. In the event that there is a timely

successful challenge, pursuant and subject to the limitations contained in this paragraph 25, to

the validity, enforceability, extent, perfection or priority of the Prepetition Term Loan Debt, the

Bankruptcy Court shall have the power to unwind or otherwise modify, after notice and hearing,

the Refinancing or a portion thereof (which might include payment of the Disgorged Amount or

re-allocation of interest; fees, principal or other incremental consideration paid in respect of the

Prepetition Term Loan Debt or the avoidance of liens and/or guarantees with respect to the

Debtors), as the Bankruptcy Court shall determine. Nothing in this Interim Order vests or

confers on any Person (as defined in the Bankruptcy Code), including any statutory or non-

statutory committees appointed or formed in the Chapter 11 Cases, standing or authority to

pursue any cause of action belonging to the Debtors or their estates, including, without

limitation, Claims and Defenses with respect to the Prepetition Documents or the Prepetition

Obligations or any liens granted by any Debtor to secure any of the foregoing.

50



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 82 of 255

26. Limitation on Use of Financing Proceeds and Collateral. Notwithstanding

anything herein or in any other order by this Court to the contrary, no party may use borrowings

under the DIP Facility, Prepetition Collateral, cash collateral, DIP Collateral, the Carve-Out, the

Carve-Out Cap or any portion or proceeds of the foregoing in connection with (a) objecting to,

contesting or raising any defense to, the validity, perfection, priority, extent or enforceability of

any amount due under the DIP Documents or the Prepetition Documents, or the liens or claims

granted under this Interim_Order, the DIP Documents or the Prepetition Documents, (b) asserting

any Claims and Defenses or causes of action against the DIP Agent, the DIP Lenders, the

Prepetition Lenders or the Prepetition Secured Parties or their respective agents, affiliates,

representatives, attorneys or advisors, (c) preventing, hindering or otherwise delaying the DIP

Agent's or the DIP Lenders' assertion, enforcement or realization on the Collateral once an

Event of Default has occurred and is continuing in accordance with the DIP Documents or this

Interim Order, provided that the Debtors may contest or dispute whether an Event of Default has

occurred as provided for in paragraph 17(a) of this Interim Order, (d) seeking to modify any of

the rights granted to the DIP Agent, the DIP Lenders, the Prepetition Agents or the Prepetition

Secured Parties- hereunder or under the DIP Documents or the Prepetition Documents, in each of

the foregoing cases, without such parties' prior written consent, (e) paying any amount on

account of any claims arising prior to the Petition Date unless such payments are (i) approved by

an order of this Court and (ii) in accordance with the DIP Documents and the Budget, (fl using

or seeking to use cash collateral except to the extent permitted under the DIP Documents and not

otherwise prohibited hereunder, (g) selling or otherwise disposing of the Collateral except as

permitted by the DIP Documents or otherwise with the consent of the DIP Agent or the DIP

Lenders, or (h) using or seeking to use any insurance proceeds related to the Collateral, except as
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permitted by the D1P Documents or otherwise with the consent of the DIP Agent or the D1P

Lenders. Notwithstanding the foregoing, advisors to the Creditors' Committee, if any, may

investigate claims and issues with respect to the liens granted pursuant to the Prepetition

Documents during the Challenge Period at an aggregate expense for such investigation, but not

litigation, prosecution, objection or challenge thereto, not to exceed $25,000.

27. Priorities Amon petition Secured Parties. Notwithstanding anything

to the contrary herein or in any other order of this Court, in determining the relative priorities and

rights of the Prepetition Secured Parties (including, without limitation, the relative priorities and

rights of the Prepetition Secured Parties with respect to the Adequate Protection Obligations

granted hereunder), such priorities and rights shall continue to be governed by the Prepetition

Documents, including, without limitation, the Prepetition Collateral Trust Agreement.

28. Payments Held in Trust. Except as expressly permitted in this Interim

Order or the DIP Documents, in the event that any person or entity receives any payment on

account of a security interest in DIP Collateral, receives any proceeds of DIP Collateral or

receives any other payment with respect thereto from any other source prior to indefeasible

satisfaction of all DIP Obligations under the DIP Documents,-and termination of the

Commitment Amount (as defined in the DIP Documents) in accordance with the DIP

Documents, such person or entity shall be deemed to have received, and shall hold, any such

payment or proceeds of Collateral intrust for the benefit of the DIP Agent and DIP Lenders and

shall immediately turn over such proceeds to the DIP Agent, or as otherwise instructed by this

Court, for application in accordance with the DIP Documents and this Interim Order.

29. Proofs of Claim. None of the DIP Agent, DIP Lenders, or the Prepetition

Secured Parties will be required to file proofs of claim in any of Chapter 11 Cases or any

52



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 84 of 255

successor case. Any order entered by the Bankruptcy Court in connection with the establishment

of a bar date for any claim (including without limitation administrative claims) in the Chapter 11

Cases or any successor case shall not apply to the DIP Agent, the DIP Lenders, or the Prepetition

Secured Parties.

30. Right of Access and Information. Without limiting the rights of access

and information afforded the DIP Agent and DIP Lenders under the DIP Documents or the

Prepetition Secured Parties under the Prepetition Documents, the Debtors shall be, and hereby

are, required to afford representatives, agents and/or employees of the DIP Agent and the

Prepetition Secured Parties reasonable access to the Debtors' premises and their books and

records in accordance with the DIP Documents and the Prepetition Documents, as the case may

be, and shall reasonably cooperate, consult with, and provide to such persons all such

information as may be reasonably requested. In addition, the Debtors authorize their

independent certified public accountants, financial advisors, restructuring advisers, investment

bankers and consultants to cooperate, consult with, and provide to the DIP Agent, the Prepetition

Lenders and the Prepetition Indenture Trustee (and so long as an Event of Default has occurred

and is continuing, each Prepetition Secured Party and DIP Lender) all such inf-ormation as may

be reasonably requested with respect to the business, results of operations and financial condition

of the Debtors.

31. Retention of Jurisdiction. This Cow~t has and will retain exclusive

jurisdiction with respect to any and all disputes or matters under, or arising out of or in

connection with, either the DIP Documents or this Interim Order.

32. Order Governs. In the event of any inconsistency between the provisions

of this Interim Order or Final Order, if and when entered, and the DIP Documents, the provisions
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of this Interim Order or Final Order, as applicable, shall govern. Additionally, to the extent that

there may be an inconsistency between the terms of this Interim Order or Final Order, if and

when entered, and the Order Establishing Certain Notice, Case Management and Administrative

Procedures, the terms of this Interim Order or Final Order, as applicable, shall govern.

33. Binding Effect; Successors and Assigns. The DIP Documents and the

provisions of this Interim Order, including all findings herein, shall be binding upon all parties-

in-interest in the Chapter 11 Cases on a permanent basis, including without limitation, the D1P

Agent, the DIP Lenders, the Prepetition Secured Parties, any statutory or non-statutory

committees appointed or formed in the Chapter 11 Cases, and the Debtors and their respective

successors and assigns (including any chapter 7 or chapter 11 trustee hereinafter appointed or

elected for any of the Debtors, an examiner appointed pursuant to section 1104 of the

Bankruptcy Code, or any other fiduciary appointed as a legal representative of any of the

Debtors, or similar responsible person or similar designee or litigation trust hereinafter appointed

or elected for the estates of the Debtors) and shall inure to the benefit of the DIP Agent, the DIP

Lenders and the Prepetition Secured Parties and their respective successors and assigns,

including after conversion or dismissal of any of the Chapter 11 Cases; provided that, except to

the extent expressly set forth in this Interim Order, the DIP Agent, the DIP Lenders, and the

Prepetition Secured Parties shall have no obligation to permit the use of Cash Collateral or

extend any financing to any chapter 7 trustee, chapter 11 trustee or similar responsible person or

similar designee or litigation trust hereunder appointed for the estates of the Debtors.

34. Limitation on Liability. In determining to make any loan under the DIP

Documents, permitting the use of Cash Collateral or in exercising any rights or remedies as and

when permitted pursuant to this Interim :Order or the DIP Documents, the DIP Agent, the DIP
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Lenders and the Prepetition Secured Parties shall not be deemed to be in control of the operations

of the Debtors or to be acting as a "responsible person" or "owner or operator" with respect to

the operation or management of the Debtors (as such terms, or any similar terms, are used in the

United States Comprehensive Environmental Response, Compensation and Liability Act, 29

U.S.C. §§ 9601 et seq. as amended, or any similar federal or state statute). Furthermore, nothing

in this Interim Order or in the DIP Documents shall in any way be construed or interpreted to

impose or allow the imposition upon the DIP Agent, the DIP Lenders, or the Prepetition Secured

Parties of any liability for any claims arising from the prepetition or postpetition activities of any

of the Debtors and their affiliates (as defined in section 101(2) of the Bankruptcy Code).

35. Effectiveness. This Order shall constitute findings of fact and conclusions

of law and shall take effect immediately upon execution hereof, and there shall be no stay of

execution of effectiveness of this Order.

36. Final Hearin. The Final Hearing is scheduled for [ ~ at

(EST) before this Court. The Debtors shall promptly mail copies of this Order (which

shall constitute adequate notice of the Final Hearing to the parties having been given notice of

the Interim Hearing, and to any other party that has filed arequest-for notices with this Court and

to any Committee after the same has been appointed, or Committee counsel, if the same shall

have been appointed. Any party in interest objecting to the relief sought at the Final Hearing

shall serve and file written objections; which objections shall be served no later than ,

at 4:00 p.m. (ET) upon: (a) the U.S. Trustee; (b) the Debtors; (c) counsel to the Debtors, Hunton

& Williams LLP; (d) counsel to the DIP Agent, Paul, Weiss, Riflcind, Wharton &Garrison LLP,

1285 Avenue of the Americas, New York, New York 10019-6064 (Attn: Brian S. Hermann,

Esq., Oksana Lashko, Esq., and Sarah Harnett, Esq.); (e) counsel to the Prepetition Lenders; ( fl
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counsel to the Prepetition Indenture Trustee; (g) counsel to the Prepetition Secured Noteholders;

and (h) counsel to any official committee then appointed in these Cases.

Dated: April , 2015
Roanoke, Virginia

UNITED STATES BANKRUPTCY JUDGE

56



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 88 of 255

exhibit B

DIP Credit Agreement



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 89 of 255

PWRW&G LLP DRAFT 4/6/15

SUPERPRIORITY SECURED
DEBTOR-IN-POSSESSION CREDIT AGREEMENT

by and among

XINERGY CORP.,
as the Borrower,

THE PERSONS PARTY HERETO FROM TIME TO TIME AS GUARANTORS,

WBOX 2014-4 LTD., HIGHBRIDGE INTERNATIONAL LLC, and HIGHBRIDGE
TACTICAL CREDIT &CONVERTIBLES MASTER FUND, L.P.,

as Lenders,

THE OTHER PERSONS PARTY HERETO FROM TIME TO TIME AS LENDERS,

and

WBOX 2014-4 LTD.,
as DIP Agent

April [•], 2015



Case 15-70444 Doc 22 Ffled 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 90 of 255

INDEX

Page

ARTICLE 1 DEFINITIONS, ACCOUNTING PRINCIPLES AND OTHER
INTERPRETIVE MATTERS ...............................................................1

Section 1.1 Definitions .............................................................................................1
Section 1.2 Accounting Principles ..........................................................................30
Section 1.3 Other Interpretive Matters ...................................................................30

ARTICLE 2 THE LOANS ................................................................................................31
Section 2.1 Initial Term Loans; Delayed Draw Term Loans ..................................31
Section 2.2 Manner of Borrowing and Disbursement of Term Loans ...................32
Section 2.3 Interest .........................:.......................................................................32
Section 2.4 Fees ......................................................................................................33
Section 2.5 Voluntary Prepayment .........................................................................35
Section 2.6 Repayment ...........................................................................................35
Section 2.7 Loan Accounts .....................................................................................36
Section 2.8 Manner of Payment ..............................................................................36
Section 2.9 Reserved ..............................................................................................38
Section 2.10 Application of Payments ......................................................................38
Section 2.11 Use of Proceeds ...................................................................................39
Section 2.12 All Obligations to Constitute One Obligation .....................................39
Section 2.13 Maximum Rate of Interest ...................................................................39
Section 2.14 Incremental Term Loans ......................................................................40
Section 2.15 Extension of the Stated Maturity Date .................................................41

ARTICLE 3 GUARANTY ................................................................................................42
Section 3.1 Guaranty ..............................................................................................42
Section 3.2 Special Provisions Applicable to Subsidiary Guarantors ....................46
Section 3.3 Special Provisions Applicable to Parent ..............................................46

ARTICLE 4 CONDITIONS PRECEDENT ......................................................................47
Section 4.l Conditions Precedent to the Making of the Initial Term Loans ..........47
Section 4.2 Conditions Precedent to All Term Loans ............................................50
Section 4.3 Conditions Precedent to Delayed Draw Term Loans ..........................51

ARTICLE 5 REPRESENTATIONS AND WARRANTIES ............................................52
Section 5.1 General Representations and Warranties .............................................52
Section 5.2 Survival of Representations and Warranties, etc .................................61

ARTICLE 6 GENERAL COVENANTS ...........................................................................61
Section 6.1 Preservation of Existence and Similar Matters ....................................61
Section 6.2 Compliance with Applicable Law .......................................................61
Section 6.3 Maintenance of Properties ...................................................................62
Section 6.4 Accounting Methods and Financial Records .......................................62
Section 6.5 Insurance ..............................................................................................62



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 91 of 255

Section 6.6 Payment of Taxes and Claims .............................................................63
Section 6.7 Visits and Inspections ..........................................................................63
Section 6.8 Conduct of Business ............................................................................63
Section 6.9 ERISA ..................................................................................................63
Section 6.10 Lien Perfection .....................................................................................63
Section 6.11 Priority of Liens ...................................................................................64
Section 6.12 Location of Collateral ..........................................................................65
Section 6.13 Protection of Collateral ........................................................................66
Section 6.14 Reserved ..............................................................................................67
Section 6.15 Administration of Accounts .................................................................67
Section 6.16 The Blocked Accounts .........................................................................68
Section 6.17 Further Assurances ..............................................................................68
Section 6.18 Broker's Claims ... ................................................................................68
Section 6.19 Indemnity .............................................................................................68
Section 6.20 Environmental Matters ........................................................................69
Section 621 Additional Collateral; Additional Guarantors and Formation of

Subsidiaries..........................................................................................69
Section 6.22 Use of Proceeds ...................................................................................71
Section 6.23 Post-Closing Matters ...........................................................................71
Section 6.24 Bankruptcy Related Matters ................................................................71
Section 6.25 Milestones ............................................................................................72
Section 6.26 Chief Restructuring Officer .................................................................73

ARTICLE 7 INFORMATION COVENANTS .................................................................73
Section 7.1 Reports .................................................................................................74
Section 7.2 Compliance Certificates .......................................................................75
Section 7.3 Access to Accountants .........................................................................76
Section 7.4 Notice of Litigation and Other Matters ...............................................76
Section 7.5 Platform for Disclosure ........................................................................78

ARTICLE 8 NEGATIVE COVENANTS .............................................................
Section 8.1 Funded Debt .............................................................................
Section 8.2 Guaranties ................................................................................
Section 8.3 Liens ........................................................................................
Section 8.4 Restricted Payments .................................................................
Section 8.5 Investments ..............................................................................
Section 8.6 Affiliate Transactions .............................................................,
Section 8.7 Liquidation; Disposition or Acquisition of Assets; Merger or

Consolidation; Change in Name or Year; Etc .........................
Section 8.8 Conduct of Business ................................................................
Section 8.9 Amendment and Waiver .........................................................,
Section 8.10 ERISA Liability .......................................................................
Section 8.11 [Reserved] ...............................................................................,

85
Section 8.12 Negative Pledge .......................................................................
Section 8.13 Inconsistent Agreements ..........................................................
Section 8.14 Certain Bankruptcy Matters .....................................................

.78

.78

.80

.80

.80

.8l

.82

.......83

.......84

.......84

.......84

.......85

............85

............85

............85



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Mafn
Document Page 92 of 255

Section 8.15 Minimum Liquidity .............................................................................86
Section 8.16 Variance from Budget ..........................................................................86
Section 8.17 Capital Expenditures ............................................................................86
Section 8.18 Sale /Leaseback Transactions .............................................................86

ARTICLE 9 DEFAULT ....................................................................................................86
Section 9.1 Events of Default .................................................................................86
Section 9.2 Remedies ..............................................................................................92

ARTICLE l 0 MISCELLANEOUS ...................................................................................94
Section 10.1 Notices .................................................................................................94
Section 10.2 Expenses ..............................................................................................95
Section 10.3 Waivers ................................................................................................95
Section 10.4 Set-Off ......:..........................................................................................96
Section 10.5 Assignment ..........................................................................................96
Section 10.6 Counterparts .........................................................................................98
Section 10.7 Governing Law ....................................................................................99
Section 10.8 Severability ..........................................................................................99
Section 10.9 Headings ..............................................................................................99
Section 10.10 Appointment of Collateral Agent ........................................................99
Section 10.11 Entire Agreement .................................................................................99
Section 10.12 Amendments and Waivers ...................................................................99
Section 10.13 Other Relationships .............................................................................99
Section 10.14 Pronouns ..............................................................................................99
Section 10.15 Disclosure ............................................................................................99
Section 10.16 Confidentiality ...................................................................................100
Section 10.17 Revival and Reinstatement of Obligations ........................................100
Section 10.18 Electronic Transmission ....................................................................100
Section 10.19 Conflicts with DIP Orders .................................................................1 Ol
Section 10.20 Contribution .......................................................................................101

ARTICLE 11 YIELD PROTECTION .............................................................................102
Section 11.1 Reserved ............................................................................................102
Section 11.2 I1legality .............................................................................................102
Section 11.3 Increased Costs .................................................................................. l 03
Section 11.4 Reserved ............................................................................................104
Section 11.5 Capital Adequacy ...............................................................................104

ARTICLE 12 JURISDICTION, VENUE AND WAIVER OF JURY TRIAL ...............105
Section 12.1 Jurisdiction and Service of Process ...................................................105
Section 12.2 Consent to Venue ...............................................................................105
Section 12.3 Waiver of Jury Trial ...........................................................................1 OS

ARTICLE l3 DIP AGENT .............................................................................................106
Section 13.1 Authorization and Action ..................................................................106
Section 13.2 DIP Agent's Reliance, Etc .................................................................107
Section 13.3 Rights of the DIP Agent as a Lender .................................................108



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 93 of 255

Section 13.4 Lender Credit Decision ......................................................................108
Section 13.5 Indemnification ..................................................................................108
Section 13.6 Rights and Remedies to Be Exercised by the DIP Agent Only.........109
Section 13.7 Agency Provisions Relating to Collateral; Release of Liens and

Guaranties..........................................................................................109
Section 13.8 DIP Agent's Right to Purchase Commitments ..................................110
Section 13.9 Resignation of the DIP Agent; Appointment of Successor ...............110

ARTICLE 14 COLLATERAL ........................................................................................111
Section 14.1 Grant of Security Interest ...................................................................1 l 1
Section 14.2 Lien Perfection; Further Assurances .................................................113

iv



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 94 of 255

SCHEDULES

Schedule 4.1(v) - Consents
Schedule 5.1(c)-1 - Subsidiaries
Schedule 5.1(c)-2 - Partnerships/Joint Ventures
Schedule 5.1(d) - Outstanding Equity Interests Ownership
Schedule 5.1(h) - Material Contracts
Schedule 5.1(i) - Labor and Employment Matters
Schedule 5.1(j) - Taxes
Schedule 5.1(m) - Investments/Guaranties as of the Agreement Date
Schedule 5.1(n) - Litigation
Schedule 5.1(0) - ERISA
Schedule 5.1(p) - Intellectual Property; Licenses and Certifications
Schedule 5.1(v) - Insurance
Schedule 5.1(x)-1 - Leased Real Property
Schedule 5.1(x)-2 - Owned Real Property
Schedule 5.1(y) - Environmental Matters
Schedule 5.1(aa) - Name Change of Borrower Parties
Schedule 5.1(ee) - Capitalized Lease Obligations
Schedule 6.11 - Location of Collateral
Schedule 6.15 - Bank and Investment Accounts
Schedule 6.22 - Post-Closing Matters
Schedule 8.1 - Outstanding Funded Debt as of the Agreement Date
Schedule 8.5 - Existing Investments
Schedule 8.6 - Affiliate Transactions

EXHIBITS

Exhibit A - Form of Compliance Certificate
Exhibit B _ - Form of Guaranty Supplement
Exhibit C - Form of Term Note

ANNEXES

Annex I Commitments
Annex II Addresses
Annex III Initial Budget
Annex IV Form of Interim Order

v



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 95 of 255

CREDIT AGREEMENT

THIS SUPERPRIORITY SECURED DEBTOR-IN-POSSESSION
CREDIT AGREEMENT, dated as of April [~] 2015 (as amended, restated, supplemented
or otherwise modified from time to time, this "Agreement"), is by and among Xinergy
Ltd., a corporation existing under the laws of Ontario ("Parent"), Xinergy Corp., a
corporation existing under the laws of Tennessee (the "Borrower"), the other Persons
party hereto from time to time as Guarantors, WBOX 2014-4 Ltd., Highbridge
International LLC, Highbridge Tactical Credit &Convertibles Master Fund, L.P., as
Lenders, the other Persons party hereto from time to time as Lenders, and WBOX 2014-4
Ltd., as DIP Agent.

WITNESSETH:

WHEREAS, on April 6, 2015 (the "Petition Date"), the Borrower and
each of the Subsidiary Guarantors (each an "Obligor," and collectively, the "Obligors;"
the Obligors in such capacity, each a "Debtor" and collectively, the "Debtors") filed
voluntary petitions with the Bankruptcy Court (as defined below) initiating cases pending
under Chapter 11 of the Bankruptcy Code (collectively, the "Cases" and each a "Case")
and have continued in the possession of their assets and in the management of their
businesses pursuant to Sections 1107 and 1108 of the Bankruptcy Code.

WHEREAS, the Borrower has requested that the Lenders make the Term
Loans (as defined below) to refinance the Prepetition Loan Facility (as defined below)
and to provide working capital; and

WHEREAS, the Lenders are willing to make the Term Loans available to
the Borrower upon the terms and conditions set forth herein;

NOW, THEREFORE, in consideration of the premises and the covenants
and agreements contained herein and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the parties hereto hereby agree as
follows:

ARTICLE 1

DEFINITIONS, ACCOUNTING PRINCIPLES AND
OTHER INTERPRETIVE MATTERS

Section 1.1 Definitions. For the purposes of this Agreement:

"Acceptable Reorganization Plan" means a Reorganization Plan in form
and substance acceptable to the Borrower and Majority Lenders.

"Account Debtor" shall mean any Person who is obligated to make
payments in respect of an Account.
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"Accounts" shall mean all "accounts", as such term is defined in Article 9
of the UCC, of each Borrower Party whether now existing or hereafter created or arising,
including (a) all accounts receivable, other receivables, book debts and other forms of
obligations (other than forms of obligations evidenced by chattel paper (as defined in the
UCC) or instruments (as defined in the UCC)) (including any such obligations that may
be characterized as an account or contract right under the UCC), (b) all of each Borrower
Party's rights in, to and under all purchase orders or receipts for goods or services, (c) all
of each Borrower Party's rights to any goods represented by any of the foregoing
(including unpaid sellers' rights of rescission, replevin, reclamation and stoppage in
transit and rights to returned, reclaimed or repossessed goods), (d) all rights to payment
due to a Borrower Party for property sold, leased, licensed, assigned or otherwise
disposed of, for a policy of insurance issued or to be issued, for a secondary obligation
incurred or to be incurred, for energy provided or to be provided, for the use or hire of a
vessel under a charter or other contract, arising out of the use of a credit card or charge
card, or for services rendered or to be rendered by such Borrower Party or in connection
with any other transaction (whether or not yet earned by performance on the part of such
Borrower Party), (e) all health care insurance receivables and (~ all collateral security of
any kind, given by any Account Debtor or any other Person with respect to any of the
foregoing.

"Additional Amount" shall have the meaning specified in
Section 2.8(b)(i).

"Advance" or "Advances" shall mean the amount of the Term Loans
advanced by a Lender to, or on behalf of, the Borrower pursuant to Section 2.1 on the
occasion of any borrowing.

"Affiliate" shall mean, with respect to any Person, any other Person that,
directly or indirectly, is in control of, is controlled by, or is under common control with
such Person, or that is a director, officer, manager or partner of such Person. For
purposes of this definition, "control" means, when used with respect to any Person,
Control of such Person or the direct or indirect beneficial ownership often percent (10%)
or more of the outstanding Equity Interests of such Person.

"A~reement" has the meaning specified in the preamble, together with al(
Exhibits and Schedules hereto.

dated.
"Agreement Date" shall mean the date as of which this Agreement is

"Applicable Accounting Standard" shall mean the international accounting
standards promulgated by the International Accounting Standards Board and its
predecessors, or IFRS, as adopted in Canada, as in effect from time to time; provided that
at any time after the Agreement Date, Parent may elect, in its sole discretion, that for
purposes of this Agreement "Applicable Accounting Standard" shall mean generally
accepted accounting principles in the United States as set forth in the opinions and
pronouncements of the Accounting Principles Board of the American Institute of

2



Case 15-70444 Doc 22 Ffled 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 97 of 255

Certified Public Accountants and statements and pronouncements of the Financial
Accounting Standards Board or in such other statements by such other entity as have
been approved by a significant segment of the accounting profession in the United States,
as in effect from time to time; provided, further, that any such election, once made, will
be irrevocable.

(10.0%).
"Applicable Cash Rate" shall mean a rate per annum equal to ten percent

"Applicable Law" shall mean, in respect of any Person, all provisions of
(a) constitutions, treaties, statutes, rules and regulations including, without limitation, all
Mining Laws, and (b) to the extent binding on such Person, policies, procedures,
decisions and orders of governmental bodies or regulatory agencies applicable, whether
by law or by virtue of contract, to such Person, and (c) all orders and decrees of all courts
and arbitrators in proceedings or actions to which the Person in question is a party or by
which it is bound.

"Applicable PIK Rate" means a per annum rate of interest equal to four
percent (4.0%).

"Applicable Rate" means a cumulative per annum rate equal to fourteen
percent (14.0%). The applicable rate is composed of the Applicable Cash Rate and the
Applicable PIK Rate.

"Approved Fund" shall mean any Person that is (or will be) engaged in
making, purchasing, holding or otherwise investing in commercial loans and similar
extensions of credit in the ordinary course of its business that is administered or managed
by (a) a Lender, (b) an Affiliate of a Lender or (c) an entity that administers or manages a
Lender.

"Authorized Si nay" shall mean, with respect to any Borrower Party,
such senior personnel of such Borrower Party as may be duly authorized and designated
in writing to the Lender by such Borrower Party to execute documents, agreements, and
instruments on behalf of such Borrower Party.

"Avoidance Action" means the Debtors' claims and causes of action that
constitute avoidance actions under sections 502(d), 544, 545, 547, 548, 549, 550 and 553
of the Bankruptcy Code and any other avoidance actions under the Bankruptcy Code.

"Avoidance Proceeds" means any proceeds or property recovered,
unencumbered or otherwise the subject of successful Avoidance Actions, whether by
judgment, settlement or otherwise.

"Bankruptcy Code" shall mean the United States Bankruptcy Code
(1 1 U.S.C. Section 101 et seg.), as now or hereafter amended, and any successor statute.
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"Bankruptcy Court" means the United States Bankruptcy Court for the
Western District of Virginia, Roanoke Division, or any appellate court having jurisdiction
over the Cases from time to time.

"Blocked Account" shall mean a deposit account or securities account
subject to a Blocked Account Agreement.

"Blocked Account Agreement" shall mean any agreement executed by a
depository bank and the DIP Agent, for the benefit of the Lenders, and acknowledged and
agreed to by the applicable Borrower Party, in form and substance satisfactory to the
Majority Lenders.

"Board of Directors" means:

(a) with respect to a corporation, the board of directors of the
corporation or any committee thereof duly authorized to act on behalf of such board;

(b) with respect to a partnership, the board of directors of the general
partner of the partnership;

(c) with respect to a limited liability company, the managing
member or members or any controlling committee of managing members thereof; and

(d) with respect to any other Person, the board or committee of such
Person serving a similar function.

"Borrower" shall have the meanings specified in the preamble.

"Borrower Parties" shall mean, collectively, the Borrower, the Parent, and
the other Guarantors; and "Borrower Party" shall mean any one of the foregoing
Borrower Parties.

"Borrower Pam" shall have the meaning specified in
Section 2.8(b)(i).

"Budget" the weekly statement of receipts and disbursements of Parent
and its domestic subsidiaries on a consolidated basis for the 13 weeks commencing with
the week during which the Petition Date occurs, containing line items of sufficient detail
to reflect the Debtors' consolidated projected receipts and disbursements for such 13-
week period, including, without limitation, the anticipated weekly uses of the DIP Term
Loan Facility and cash collateral for such period, and which shall provide, among other
things, for the payment of the fees and expenses, including professional fees relating to
the DIP Facility (whether incurred pre-or post-petition), ordinary course expenses, fees
and expenses related to the Cases, and working capital and other general corporate needs,
which Initial Budget shall be in form and substance acceptable and approved by the DIP
Agent and Majority Lenders, in their sole discretion (as such Budget shall be amended,
supplemented and/or extended in the manner set forth herein and in the DIP Order (the
"Initial Budget"); provided that on or before 5:00 p.m. prevailing Eastern Time on the
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first Business Day of each month following the Petition Date, commencing with May 1,
2015, the Debtors shall furnish a monthly supplement to the Budget (or the previously
supplemented Budget, as the case may be), covering a 13-week period that commences
with the week such supplement is delivered, together with a variance analysis from the
Budget (or the previously supplemented Budget, as the case may be). Such monthly
supplements to the Budget shall become the Budget upon the earlier of (a) written
acknowledgement from the DIP Agent that the proposed supplement is substantially in
the form of the Initial Budget (or the previously supplemented Budget, as the case may
be) and is otherwise in form and substance acceptable to and is approved by the DIP
Agent and Majority Lenders (provided that any proposed changes in the proposed
supplement to any of the Budget figures already covered by the Initial Budget (or the
previously supplemented Budget, as the case may be) must be satisfactory to the DIP
Agent in its sole discretion) or (b) within 10 Business Days after receipt of such proposed
supplement by the DIP Agent, provided that the DIP Agent has not provided a written
objection to the proposed supplement; the Initial Budget (or the previously supplemented
Budget, as the case may be) shall remain the Budget if the DIP Agent objects to the
proposed supplement and until such time as the DIP Agent provides written
acknowledgement that a revised version of the proposed supplement is otherwise in form
and substance acceptable to and is approved by the DIP Agent. Notwithstanding
anything herein or in the DIP Documents to the contrary, unless specifically authorized
hereunder or in writing by the DIP Agent or as may be provided in the Budget, no cash
collateral may be paid or transferred to any non-Debtor subsidiary or affiliate of the
Debtors. The Budget in effect on the Agreement Date is attached hereto as Annex III.

"Budget Variance Report" means a variance report on a monthly basis
setting forth (1) actual cash receipts and disbursements for the applicable month, (2) all
variances, on an individual line item basis and an aggregate basis, as compared to the
previously delivered Budget on a monthly basis, and (3) an explanation, in reasonable
detail, for any material variance, certified by a Senior Officer of Parent.

"Business Dav" shall mean any day excluding Saturday, Sunday and any
day which is a legal holiday under the laws of the State of New York or is a day on which
banking institutions located in such jurisdiction are closed.

"Canadian PPSL" shall mean applicable Canadian personal or movable
property security legislation as in effect from time to time in any province or territory of
Canada.

"Canadian Restricted Subsidiary" has the meaning given to such term in
the definition of Excluded Foreign Subsidiary.

"Capital Expenditures" shall mean, for any period, on a consolidated basis
for the Borrower Parties, the aggregate of all expenditures made by the Borrower Parties
during such period that, in conformity with the Applicable Accounting Standard, are
required to be included in or reflected on the consolidated balance sheet as a capital asset
of the Borrower Parties, including, without limitation, Capitalized Lease Obligations of
the Borrower Parties.

E
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"Capitalized Lease Obli ag tion" shall mean that portion of any obligation
of a Person as lessee under a lease which at the time would be required to be capitalized
on the balance sheet of such lessee in accordance with the Applicable Accounting
Standard.

Order.

Agreement.

"Carve-Out" shall have the meaning assigned to such term in the DIP

"Case" or "Cases" has the meaning specified in the recitals to this

"Cash Equivalents" shall mean, collectively, (a) marketable, direct
obligations of the US and its agencies maturing within three hundred sixty-five (365)
days of the date of purchase, (b) commercial paper issued by corporations, each of which
shall (i) have a consolidated net worth of at least $500,000,000 and (ii) conduct
substantially all of its business in the United States, which commercial paper will mature
within one hundred eighty (180) days from the date of the original issue thereof and is
rated "P-1" or better by Moody's or "A-1" or better by S&P, (c) certificates of deposit
maturing within three hundred sixty-five (365) days of the date of purchase and issued by
a US national or state bank having deposits totaling more than $500,000,000, and whose
short-term debt is rated "P-1" or better by Moody's or "A-1" or better by S&P, and (d) up
to $250,000 per institution and up to $5,000,000 in the aggregate in (i) short-term
obligations issued by any local commercial bank or trust company located in those areas
where the Borrower conducts its business, whose deposits are insured by the Federal
Deposit Insurance Corporation, or (ii) commercial bank-insured money market funds, or
any combination of the types of investments described in this clause d .

"Cash Interest" shall mean interest calculated at the Applicable Cash Rate.

"Cash Management Bank" means one or more banks at which the
Borrower Parties establish and maintain one or more deposit accounts pursuant to
arrangements acceptable to the Majority Lenders.

"Cash Management Obli ations" shall mean obligations in respect of cash
management services (including treasury, depository, overdraft, credit or debit card,
electronic funds transfer and other cash management arrangements), including
obligations for the payment of fees, interest, charges, expenses and disbursements in
connection therewith to the extent provided for in the documents evidencing such cash
management services.

"Change of Control" shall mean the occurrence of one or more of the
following events: (a) any Person or two or more Persons acting in concert shall have
acquired beneficial ownership (within the meaning of Rule 13d-3 of the SEA) of fifty
percent (50%) or more of the outstanding shares of the voting Equity Interests of Parent;
(b) as of any date a majority of the Board of Directors of Parent consists (other than
vacant seats) of individuals who were not either (i) directors of Parent as of the
Agreement Date, (ii) selected or nominated to become directors by the Board of Directors
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of Parent of which a majority consisted of individuals described in clause i , or
(iii) selected or nominated to become directors by the Board of Directors of Parent of
which a majority consisted of individuals described in clause i and individuals
described in clause ii , (c) except as specifically permitted hereunder, Parent ceases to
Control or directly or indirectly own one hundred percent (100%) of the outstanding
Equity Interests of all of the Borrower Parties, (d) the direct or indirect sale, lease,
transfer, conveyance or other disposition (other than by way of merger, amalgamation or
consolidation permitted under Section 8.7(c)(xii)), in one or a series of related
transactions, of all or substantially all of the properties or assets of the Parent and its
Subsidiaries taken as a whole to any Person, (e) the adoption of a plan relating to the
liquidation, winding-up or dissolution of the Parent or the Borrower, and (~ a "Change of
Control" as defined in the Indenture as of the date hereof.

"Chapter 11 Order" means any order entered in the Cases.

6.26.

time to time.

"Chief Restructuring Officer" shall have the meaning set forth in Section

"Code" shall mean the Internal Revenue Code of 1986, as amended from

"Collateral" has the meaning set forth in Section 14.1.

"Collateral Access Agreement" shall mean any agreement of any lessor,
warehouseman, processor, consignee or other Person in possession of, having a Lien
upon or having rights or interests in, any of the Collateral, made in favor of the DIP
Agent, for the benefit of the Lenders, in form and substance satisfactory to the Majority
Lenders in their reasonable discretion, waiving or subordinating Liens or certain other
rights or interests such Person may hold in regard to the property of any of the Borrower
Parties and providing the DIP Agent, for the benefit of the Lenders, access to its
Collateral.

"Collateral Records" means books, records, ledger cards, files,
correspondence, customer lists, supplier lists, blueprints, technical specifications,
manuals, computer software and related documentation, computer printouts, tapes, disks
and other electronic storage media and related data processing software and similar items
that at any time evidence or contain information relating to any of the Collateral or are
otherwise necessary or helpful in the collection thereof or realization thereupon.

"Collateral Support" means all property (real or personal) assigned,
hypothecated or otherwise securing any Collateral and Loans and shall include any
security agreement or other agreement granting a Lien or security interest in such real or
personal property.

"Commitments" shall mean the Term Loan Commitments.

"Commitment Expiration Date" shall mean the earliest to occur of (i) the
date on which the Commitments are fully drawn in accordance with the terms hereof, (ii)
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the date upon which all undrawn Commitments are permanently reduced and terminated
in accordance with this Agreement, (iii) the date on which the Term Loan Commitments
are terminated pursuant to Section 9.2 and (iv) the Maturity Date.

such.
"Commitment Schedule" means the Schedule attached hereto identified as

"Compliance Certificate" shall mean a certificate executed by an
Authorized Signatory of the Borrower substantially in the form of Exhibit A.

Section 10.16.
"Confidential Information" shall have the meaning specified in

"Consummation Date" means the date of the substantial consummation (as
defined in section 1101 of the Bankruptcy Code) of an Acceptable Reorganization Plan
or a plan of reorganization that is confirmed pursuant to an order of the Bankruptcy
Court.

"Contributing Borrower Partv" shall have the meaning specified in
Section 10.20(b).

"Control" shall mean the possession, directly or indirectly, of the power to
direct or cause the direction of the management or policies of a Person, whether through
the ability to exercise voting power, by contract or otherwise. "Controlling" and
"Controlled" have meanings correlative thereto.

"Core Minim Property" shall mean (a) all or substantially all of the
property and assets associated with (1) the surface, highwall and underground mines
located on the real property commonly known as Raven Crest and Brier Creek, along
with the Bull Creek loadout and the preparation plant at Bull Creek, all being contiguous
tracts located in Boone and Kanawha Counties, West Virginia; and (2) all now or in the
future surface, highwall and underground mines, and the loadout existing or to be built, in
each case located on the real property in Greenbrier County, West Virginia; and (b) the
Equity Interests of any Restricted Subsidiary that, directly or indirectly, owns or controls
any of the property or assets referred to in clause a .

"Default" shall mean any Event of Default, and any of the events specified
in Section 9.1 regardless of whether there shall have occurred any passage of time or
giving of notice (or both) that would be necessary in order to constitute such event an
Event of Default.

"Defaulting Lender" shall mean any Lender that (a) has failed (which
failure has not been cured) to fund any portion of any Term Loans-required to be funded
by it hereunder on the date required to be funded by it hereunder, (b) has otherwise failed
(which failure has not been cured) to pay to the DIP Agent or any other Lender any other
amount required to be paid by it hereunder on the date when due, unless the subject of a
good faith dispute, (c) has notified the DIP Agent and/or the Borrower that it does not
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intend to comply with its obligations under Section 2.1 or (d) that has admitted in writing
that it is insolvent or is the subject of aLender-Related Distress Event.

"Default Rate" shall mean a per annum interest rate equal to the sum of
(i) the Applicable Rate, plus (ii) two percent (2.0%), payable in cash.

"Delayed Draw Term Loan Commitment" means the commitment of a
Lender to make or otherwise fund any Delayed Draw Term Loan, and "Delayed Draw
Term Loan Commitments" means such commitments of all Lenders in the aggregate.
The amount of each Lender's Delayed Draw Term Loan Commitment is set forth on the
Commitment Schedule, or, if such Lender's Delayed Draw Term Loan Commitment has
been assigned in accordance with this Agreement, subject to any adjustment pursuant to
the terms and conditions hereof. The amount of each Lender's Delayed Draw Term Loan
Commitment as of the Agreement Date is set forth on the Commitment Schedule.

"Delayed Draw Term Loan" has the meaning set forth in Section 2.1(b).

"DIP Agent' means WBOX 2014-4 Ltd. in its capacity as agent for the
Lenders under this Agreement and the other Loan Documents and any successor in that
capacity appointed pursuant to Section 13.9. WBOX 2014-4 Ltd. is an Affiliate of
Whitebox Advisors.

"DIP Liens" shall mean the Liens granted hereunder and under the other
Loan Documents to secure the Obligations.

"DIP Orders" means the Interim Order or the Final Order or both, as the
context may require.

Agreement.
"DIP Term Loan Facility" means the credit facility contemplated by this

"Direction Letter" shall mean that certain direction letters dated as of the
Agreement Date, by and between the Borrower and the Lenders, in form and substance
satisfactory to the DIP Agent and Majority Lenders, with respect to the distribution of the
proceeds of the Term Loans and the other sources and uses of funds occurring on the
Agreement Date.

"Disposition" shall mean: (a) the sale, lease, conveyance or other
disposition of any assets or rights by the Parent or any of the Parent's Restricted
Subsidiaries; and (b) the issuance of Equity Interests by any of the Parent's Restricted
Subsidiaries or the sale by any of Parent or any of the Parent's Restricted Subsidiaries of
Equity Interests in any of the Parent's Restricted Subsidiaries. Notwithstanding the
preceding, none of the following items will be deemed to be a Disposition:

(i) any single transaction or series of related transactions that involve
assets having a Fair Market Value of less than $500,000, up to $1,000,000 in the
aggregate in any calendar year;
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(ii) [Reserved];

(iii) a transfer of assets between or among the Borrower and its
Restricted Subsidiaries (other than a transfer to a Foreign Subsidiary), or from the Parent
or a Domestic Subsidiary to a Borrower Party;

(iv) an issuance of Equity Interests by a Restricted Subsidiary of the
Parent to the Borrower or any of its Restricted Subsidiaries;

(v) the sale, lease or other transfer of products, services or accounts
receivable in the ordinary course of business and consistent with prior practice (excluding
long-term forward contracts for the sale and delivery of Inventory) and any sale or other
disposition of damaged, worn-out, surplus or obsolete assets in the ordinary course of
business (including the abandonment or other disposition of intellectual property that is,
in the reasonable judgment of the Parent, no longer economically practicable to maintain
or useful in the conduct of the business of the Borrower Parties taken as whole);

(vi) licenses and sublicenses by any Borrower Party of software or
intellectual property in the ordinary course of business;

(vii) any surrender or waiver of contract rights or settlement, release,
recovery on or surrender of contract, tort or other claims in the ordinary course of
business;

(viii) the granting of Liens permitted by Section 8.3;

(ix) the sale or other disposition of cash or Cash Equivalents or the
factoring or discounting of accounts receivables in the ordinary course of business;

(x) a Restricted Payment permitted under Section 8.4 or an Investment
permitted under Section 8.5; and

(xi) the sale by any Borrower Party of Equity Interests in any
Unrestricted Subsidiary.

"Dividends" shall mean any direct or indirect distribution, dividend, or
payment of cash or other property of any kind to any Person on account of any Equity
Interests of any Borrower Party.

"Dollars" or "$" shall mean the lawful currency of the United States.

"Domestic Subsidiary" shall mean any Subsidiary of a Borrower Party that
is organized and existing under the laws of the US or any state or commonwealth thereof
or under the laws of the District of Columbia.

"Electronic Transmission" shall mean each document, instruction,
authorization, file, information and any other communication transmitted, posted or

10
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otherwise made or communicated by e-mail, facsimile, or otherwise to or from an E-
System or any other equivalent service.

"Eligible Assignee" shall mean (a) a Lender; (b) an Affiliate of a Lender;
(c) an Approved Fund; or (d) any other Person approved by the DIP Agent and Majority
Lenders.

"Environmental Laws" shall mean, collectively, any and all applicable
federal, state, local or municipal laws, rules, orders, regulations, statutes, ordinances,
codes, decrees or requirements of any Governmental Authority regulating, relating to or
imposing liability or standards of conduct concerning environmental protection matters,
including without limitation, Hazardous Materials or human health, as now or may at any
time during the term of this Agreement be in effect.

"Equity Interests" shall mean, as applied to any Person, any capital stock,
membership interests, partnership interests or other equity interests of such Person,
regardless of class or designation, and all warrants, options, purchase rights, conversion
or exchange rights, voting rights, calls or claims of any character with respect thereto.

"ERISA" shall mean the Employee Retirement Income Security Act of
1974, as in effect on the Agreement Date and as such Act may be amended thereafter
from time to time.

"ERISA Affiliate" shall mean, with respect to any Borrower Party, any
trade or business (whether or not incorporated) that together with such Borrower Party,
are treated as a single employer under Section 52 or 414 of the Code.

"ERISA Event" shall mean, with respect to any Borrower Party or any
ERISA Affiliate, (a) any "reportable event" within the meaning of Section 4043 of
ERISA with respect to a Title IV Plan for which the thirty (30) day notice period has not
been waived; (b) the withdrawal of any Borrower Party or ERISA Affiliate from a Title
IV Plan subject to Section 4063 of ERISA during a plan year in which it was a substantial
employer, as defined in Section 4001(a)(2) of ERISA; (c) the complete or partial
withdrawal of any Borrower Party or any ERISA Affiliate from any Multiemployer Plan;
(d) the filing of a notice of intent to terminate a Title IV Plan or the treatment of a plan
amendment as a termination under Section 4041 of ERISA; (e) the institution, or
threatened institution, of proceedings to terminate a Title IV Plan or Multiemployer Plan
by the PBGC; (~ the reorganization or insolvency of a Multiemployer Plan under
Section 4241 or 4245 of ERISA; (g) the failure by any Borrower Party or ERISA
Affiliate to make when due required contributions to a Multiemployer Plan or Title IV
Plan; (h) any other event or condition that could be expected to constitute grounds under
Section 4042 of ERISA for the termination of, or the appointment of a trustee to
administer, any Title IV Plan or Multiemployer Plan or for the imposition of liability
under Section 4069 or 4212(c) of ERISA; (i) the revocation or any action which could
threaten revocation of a Plan's tax-qualified status under Code Section 401(a); or (j) the
imposition, or threatened imposition, of any liability under the Coal Act.
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`B-Svstem" shall mean any electronic system, including Intralinks~,
SyndTrak Online and any other Internet or extranet-based site, whether such electronic
system is owned, operated or hosted by the Lender, any of its Affiliates or any other
Person, providing for access to data protected by passcodes or other security system.

"Event of Default" shall mean any of the events specified in Section 9.1,
provided that any requirement for notice or lapse of time, or both, has been satisfied.

"Excluded Account" means a Securities Account or Deposit Account that
(i) has an average daily balance or less than $100,000; provided that the aggregate
average daily balance of all Excluded Accounts shall not exceed $1,000,000, or (ii) is
used exclusively to fund payroll, withholding tax, workers' compensation or employment
claims or is funded solely with funds held on behalf of or in trust for the benefit of any
third party that is not an Affiliate of Parent.

"Excluded Assets" shall mean each of the following:

(a) any of the outstanding capital stock of a controlled foreign
corporation in excess of 662/3% of the voting power of all classes of capital stock of
such controlled foreign corporation entitled to vote;

(b) any general intangibles or other rights arising under
contracts or other documents, in each case, solely to the extent that a grant of a
security interest therein would either (i) require any government approval (unless such
approval has been received or is excused by operation of the Bankruptcy Code) or (ii)
violate any applicable law; and

(c) Avoidance Actions.

"Excluded Foreign Subsidiary" means any Restricted Subsidiary of
Parent other than (i) any Domestic Subsidiary and (ii) any Restricted Subsidiary of
Parent formed under the laws of Canada or any province or territory thereof (a
"Canadian Restricted Subsidiary") at least 50.1% of whose Equity Interests are owned,
directly or indirectly, solely by Parent and/or one or more other Canadian Restricted
Subsidiaries; provided, however, that any of Parent's Subsidiaries that guarantees or
otherwise provides direct credit support for any Funded Debt of Parent, a Domestic
Subsidiary or a Canadian Restricted Subsidiary will not be an "Excluded Foreign
Subsidiary" for purposes of this Agreement.

"Excluded Joint Venture" means any joint venture that is prohibited, by
the terms of the organizational documents from Guaranteeing the Term Loans;
provided that any such joint venture will cease to be an Excluded Joint Venture if it,
directly or indirectly, Guarantees any Funded Debt of Parent or any of its Restricted
Subsidiaries.

"Fair Market Value" shall mean the value (which, for the avoidance of
doubt, will take into account any liabilities associated with related assets) that would be
paid by a willing buyer to an unaffiliated willing seller in a transaction not involving

12
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distress or necessity of either party, determined in good faith by the Board of Directors of
the Parent. Except as otherwise provided in this Agreement, any determination of Fair
Market Value in respect of a transaction or series of related transactions involving
aggregate consideration in excess of (a) $10,000,000 shall be evidenced by a resolution
of the Board of Directors of the Parent and shall be approved by a majority of the
disinterested members of the Board of Directors of the Parent and (b) $20,000,000 shall
be accompanied by an opinion supporting such valuation from a financial point of view
issued by an accounting, appraisal or investment banking firm of national standing.

"Fee Letters" means the Fee Letter, dated as of the Agreement Date, by
and among the Borrower Parties and the Lenders and the Fee Letter, dated as of the
Agreement Date, by and among the Borrower Parties and the DIP Agent.

"Final Order" means a final order of the Bankruptcy Court in substantially
the form of the Interim Order (with only such modifications thereto as are necessary to
convert the Interim Order to a final order and such other modifications are satisfactory in
form and substance to DIP Agent and Majority Lenders in their sole discretion) and
authorizing the Term Loans.

"Final Order Entry Date" means the date on which the Final Order is
entered by the Bankruptcy Court.

"Final Term Funding Date" has the meaning set forth in Section 2.1(b).

"First Dav Orders" means all orders entered by the Bankruptcy Court on,
or within five days of, the Petition Date or based on motions filed on or about the Petition
Date.

"Financial Covenants" shall mean the financial covenants applicable to the
Borrower Parties from time to time pursuant to Section 8.15, and Section 8.16.

"Foreign Subsidiary" shall mean any Subsidiary of a Borrower Party that
does not constitute a Domestic Subsidiary.

"Funded Debt" shall mean, with respect to the Borrower Parties on a
consolidated basis and without duplication, as of any calculation date, any obligations
(excluding accrued expenses and trade payables), whether or not contingent, (a) for
borrowed money, including, without limitation, all of the Obligations, (b) evidenced by
bonds, debentures, notes or other similar instruments, (c) constituting reimbursement
obligations with respect to letters of credit, bankers acceptances and similar instruments
issued for the account of any such Person, (d) to pay the deferred purchase price of
property or for services (other than in the ordinary course of business) due more than six
months after such property is acquired or such services are completed, (e) constituting
Capitalized Lease Obligations, (~ constituting debt, liability or obligations arising from
or in connection with any Hedge Agreements, (g) constituting obligations or liabilities of
others secured by a Lien on property owned by any such Person, whether or not such
obligation or liability is assumed, (h) to the extent not otherwise included, constituting
Guaranties of another Person's Funded Debt, (i) constituting financial obligations of any
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such Person under purchase money mortgages, (j) constituting financial obligations of
any such Person under asset securitization vehicles, (k) constituting obligations of any
such Person under conditional sales contracts and similar title retention instruments with
respect to property acquired, or (1) constituting financial obligations of any such Person
as the issuer of Equity Interests redeemable in whole or in part at the option of a Person
other than such issuer, at a fixed and determinable date or upon the occurrence of an
event not solely within the control of such issuer; provided, however, that Funded Debt
shall be calculated without giving effect to the effects of International Accounting
Standard No. 32 or Accounting Standards Codification 815 and related interpretations to
the extent such effects would otherwise increase or decrease an amount of Funded Debt
for any purpose under this Agreement as a result of accounting for any embedded
derivatives created by the terms of such Funded Debt; and provided, further, that the
items in clauses (a) through (~ shall constitute Funded Debt if and to the extent any of
such items (other than letters of credit and Hedge Agreements) would appear as a liability
upon a balance sheet of the specified Person prepared in accordance with the Applicable
Accounting Standard.

"Funding Borrower Party" shall have the meaning specified in
Section 10.20(b).

"Funding Date" means the date of funding of a Term Loan.

"Governmental Authority" shall mean any nation or government, any state
or other political subdivision thereof and any entity exercising executive, legislative,
judicial, regulatory or administrative functions of or pertaining to any government.

"Guarantors" shall mean, collectively, Parent, the Subsidiary Guarantors
and any other Person that has executed a Guaranty Supplement or other document
guaranteeing the Obligations; and "Guarantor" shall mean any one of the foregoing
Guarantors.

"Guaranty" or "Guaranteed," as applied- fo an obligation (each a "primary
obligation"), shall mean and include (a) any guaranty, direct or indirect, in any manner,
of any part or all of such primary obligation, and (b) any agreement, direct or indirect,
contingent or otherwise, the practical effect of which is to assure in any way the payment
or performance (or payment of damages in the event of non-performance) of any part or
all of such primary obligation, including, without limiting the foregoing, any
reimbursement obligations as to amounts drawn down by beneficiaries of outstanding
letters of credit, and any obligation of any Person, whether or not contingent, (i) to
purchase any such primary obligation or any property or asset constituting direct or
indirect security therefor, (ii) to advance or supply funds (A) for the purchase or payment
of such primary obligation or (B) to maintain working capital, equity capital or the net
worth, cash flow, solvency or other balance sheet or income statement condition of any
other Person, (iii) to purchase property, assets, securities or services primarily for the
purpose of assuring the owner or holder of any primary obligation of the ability of the
primary obligor with respect to such primary obligation to make payment thereof or
(iv) otherwise to assure or hold harmless the owner or holder of such primary obligation
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against loss in respect thereof, but in all events excluding the endorsement of instruments
for collection in the ordinary course of business. All references in this Agreement to
"this Guaranty" shall be to the Guaranty provided for pursuant to the terms of Article 3.

"Guaranty Supplement" shall have the meaning specified in
Section 6.20(b).

"Hazardous Materials" shall mean any hazardous materials, hazardous
wastes, hazardous constituents, hazardous or toxic substances, petroleum products
(including crude oil or any fraction thereof, friable asbestos containing materials defined
or regulated as such in or under any Environmental Law.

"Hedge Agreement" shall mean any and all transactions, agreements or
documents now existing or hereafter entered into between or among any Borrower Party,
on the one hand, and a third party, on the other hand, which provides for an interest rate,
credit or equity swap, cap, floor, collar, forward foreign exchange transaction, currency
swap, cross currency rate swap, currency option, or any combination of, or option with
respect to, these or similar transactions, for the purpose of hedging such Borrower Party's
exposure to fluctuations in interest or exchange rates, loan, credit exchange, security or
currency valuations.

"Immaterial Subsidiary" means, as of any date, any Restricted Subsidiary
whose total assets, as of that date, are less than $100,000 and whose total revenues for the
most recent 12-month period do not exceed $100,000; provided that a Restricted
Subsidiary will not be considered to be an Immaterial Subsidiary if it, directly or
indirectly, guarantees or otherwise provides direct credit support for any Indebtedness of
any Borrower Party.

"Incremental Term Loan" has the meaning set forth in Section 2.14.

"Incremental Term Loan Assumption Agreement" means an Incremental
Term Loan Assumption Agreement among the Borrower and Lenders that make
Incremental Term Loans, in form and substance reasonably satisfactory to the Borrower
and Majority Lenders.

"Incremental Term Loan Commitment" means the commitment of any
Lender, established pursuant to Section 2.14, to make Incremental Term Loans to the
Borrower.

"Indemnified Person" shall mean each Lender, each Affiliate of a Lender
and each of their respective partners, employees, representatives, officers, agents,
directors, legal counsel, advisors and consultants.

"Indenture" shall mean that certain note indenture dated as of May 6, 2011
among the Parent, the Borrower, certain guarantors, and Weils Fargo Bank, National
Association, as trustee, pursuant to which the Company issued the Second Lien Notes.

15



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 110 of 255

Loans.
"Initial Funding Date" shall mean the date of funding of the Initial Term

"Initial Term Loan Commitment" means the commitment of a Lender to
make or otherwise fund any Initial Term Loan on the Agreement Date, and "Initial Term
Loan Commitments" means such commitments of all Lenders in the aggregate on the
Agreement Date (before giving effect to the Initial Term Loans made on the Agreement
Date). The amount of each Lender's Initial Term Loan Commitment as of the Agreement
Date is set forth on the Commitment Schedule.

"Initial Term Loans" has the meaning set forth in Section 2.1(a).

"Insolvency Proceeding" shall mean any proceeding commenced by or
against any Person under any provision of the Bankruptcy Code or under any other state,
federal or non-US bankruptcy or insolvency law, assignments for the benefit of creditors,
formal or informal moratoria, compositions, extensions generally with creditors, or
proceedings seeking reorganization, arrangement, or other similar relief.

"Intellectual Property" shall mean all patents, trademarks, tradenames,
copyrights, technology, software, know-how and processes used in or necessary for the
conduct of the business of the Borrower Parties.

"Interest Expense" shall mean, with respect to the Borrower Parties for
any period, determined on a consolidated basis in accordance with the Applicable
Accounting Standard, the sum, without duplication, of: (a) the consolidated interest
expense of any such Person for such period, whether paid or accrued, including, without
limitation, amortization of debt issuance costs and original issue discount, non-cash
interest payments, the interest component of any deferred payment obligations, the
interest component of all payments associated with Capitalized Lease Obligations,
commissions, discounts and other fees and charges incurred in respect of letter of credit
or bankers' acceptance financings, and net of the effect of all payments made or received
pursuant to Hedge Agreements in respect of interest rates; plus (b) the consolidated
interest expense of any such Person that was capitalized during such period; plus (c) any
interest on Funded Debt of another Person that is guaranteed by any such Person or
secured by a Lien on the assets of any such Person, whether or not such Guarantee or
Lien is called upon; plus (d) the product of (1) all Dividends, whether paid or accrued, on
any series of preferred stock of any such Person, other than Dividends payable solely in
Equity Interests of the Parent or to the Parent or a Restricted Subsidiary of the Parent,
times (2) a fraction, the numerator of which is one and the denominator of which is one
minus the then current combined federal, state and local statutory tax rate of such Person,
expressed as a decimal, in each case, determined on a consolidated basis in accordance
with the Applicable Accounting Standard.

"Interim Order" means an interim order of the Bankruptcy Court (as the
same may be amended, supplemented, or modified from time to time after entry thereof
in accordance with the terms hereo f approving the Loan Documents, in the form set
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forth as Annex IV with changes to such form as are satisfactory to DIP Agent and
Majority Lenders in their sole discretion.

"Interim Order Entry Date" means the date on which the Interim Ordec• is
entered by the Bankruptcy Court.

"Interim Period" means the period from and including the Interim Order
Entry Date to but not including the Final Order Entry Date.

"Inventory" shall mean all "inventory," as such term is defined in the
UCC, of each Borrower Party, whether now existing or hereafter acquired, wherever
located, and in any event including inventory, merchandise, goods and other personal
property that are held by or on behalf of a Borrower Party for sale or lease or are
furnished or are to be furnished under a contract of service, goods that are leased by a
Borrower Party as lessor, or that constitute raw materials, samples, work-in-process,
finished goods, returned goods, promotional materials or materials or supplies of any
kind, nature or description used or consumed or to be used or consumed in such Borrower
Party's business or in the processing, production, packaging, promotion, delivery or
shipping of the same, including all supplies and embedded software.

"Investments" means, with respect to any Person, all direct or indirect
investments by such Person in other Persons (including Affiliates) in the forms of loans
(including Guarantees or other obligations), advances or capital contributions (excluding
commission, travel and similar advances to officers and employees made in the ordinary
course of business), purchases or other acquisitions for consideration of Indebtedness,
Equity Interests or other securities, together with all items that are or would be classified
as investments on a balance sheet prepared in accordance with the Applicable
Accounting Standard. If Parent or any Restricted Subsidiary of Parent sells or
otherwise disposes of any Equity Interests of any direct or indirect Restricted Subsidiary
of Parent such that, after giving effect to any such sale or disposition, such Person is no
longer a Restricted Subsidiary of Parent, Parent will be deemed to have made an
Investment on the date of any such sale or disposition equal to the Fair Market Value of
Parent's Investments in such Subsidiary that were not sold or disposed of. The
acquisition by Parent or any Restricted Subsidiary of Parent of a Person that holds
an Investment in a third Person will be deemed to be an Investment by Parent or such
Restricted Subsidiary in such third Person in an amount equal to the Fair Market Value
of the Investments held by the acquired Person in such third Person. Except as
otherwise provided in this Agreement, the amount of an Investment will be determined
at the time the Investment is made and without giving effect to subsequent changes in
value and net of any dividends, distributions, repayments or redemptions in cash received
in respect of such Investment.

"Lender-Related Distress Event" shall mean, with respect to any Lender
(each, a "Distressed Person"), a voluntary or involuntary case with respect to such
Distressed Person under any debt relief law, or a custodian, conservator, receiver or
similar official is appointed for such Distressed Person or any substantial part of such
Distressed Person's assets, or such Distressed Person makes a general assignment for the
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benefit of creditors or is otherwise adjudicated as, or determined by any Governmental
Authority having regulatory authority over such Distressed Person to be, insolvent or
bankrupt; provided that aLender-Related Distress Event shall not be deemed to have
occurred solely by virtue of the ownership or acquisition of any equity interests in any
Agent or Lender or any person that directly or indirectly controls such Lender by a
Governmental Authority or an instrumentality thereof.

"Lenders" shall mean each of the financial institutions identified as a
Lender on the signature pages hereto and any assignee of a Lender who hereafter
becomes a party hereto pursuant to and in accordance with Section 10.5.

"Lender's Office" shall mean the office of the applicable Lender noted on
the signature pages hereto, or such other office as may be designated by the relevant
Lender from time to time pursuant to the provisions of Section 10.1.

"License Agreement" shall mean any license agreement or other
agreement between a Borrower Party and a Person duly holding rights in a trademark,
trade name or service mark pursuant to which such Borrower Party is granted a license to
use such trademark, trade name or service mark on Inventory of such Borrower Party or
otherwise in the conduct of such Borrower Party's business.

"Lien" shall mean, with respect to any property, any mortgage, lien,
pledge, negative pledge agreement, assignment for security purposes, charge, option,
security interest, title retention agreement, levy, execution, seizure, attachment,
garnishment, any documents, notice, instruments or other filings under the Federal
Assignment of Claims Act of 1940 or other encumbrance of any kind in respect of such
property, whether or not Choate, vested, or perfected.

"Loan Account" shall have the meaning specified in Section 2.7(b).

"Loan Documents" shall mean this Agreement, the Fee Letter, the
Security Documents, the Guaranty Supplements, any Direction Letter, the Term Notes,
any Collateral Access Agreements, all Compliance Certificates, all documents executed
by a Borrower Party in connection with the Federal Assignment of Claims Act of 1940 (if
any), and all other documents, lockbox agreements, instruments, certificates, and
agreements executed or delivered by a Borrower Party in connection with or
contemplated by this Agreement, including, without limitation, any security, ancillary or
guaranty agreements from any of the Borrower Parties' Restricted Subsidiaries to the
Lenders or the DIP Agent and amendments to any Loan Document.

"Majority Lenders" means, at any time, the Lenders holding greater than
50% of the sum of (i) the aggregate outstanding principal amount of the Term Loans and
(ii) the unfunded Term Loan Commitments, at such time; provided, that the outstanding
Term Loans and the Term Loan Commitments held or deemed held by any Defaulting
Lender at such time shall be excluded for purposes of making a determination of Majority
Lenders.

"Margin Stock" shall have the meaning specified in Section 5.1(t).
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"Material Contracts" shall mean, collectively, (i) all contracts, leases,
instruments, guaranties, licenses or other arrangements (other than the Loan Documents)
to which any Borrower Party is or becomes a party and as to which the breach,
nonperformance, cancellation or failure to renew by any party thereto could have a
Material Adverse Effect and (ii) all contracts and agreements that, at any time of
determination, contributed more than $500,000 to the revenue or expenses of the
Borrower Parties in the immediately preceding twelve months (or, if such agreement or
contract was acquired or became effective within twelve months from such date, then the
actual revenue contributed from such agreement or contract, on an annualized basis).

"Material Adverse Effect" shall mean, with respect to any event, act,
condition or occurrence of whatever nature (including any adverse determination in any
litigation, arbitration or governmental investigation or proceeding, any change in
Applicable Law, but excluding any event affecting the entire coal mining industry, a
general economic downturn or any change arising out of or relating to acts of terrorism,
war (whether or not declared) or other hostilities, or any change arising out of or relating
to natural catastrophe events, except in each case where such events have a
disproportionate adverse effect on the Borrower Parties), a material adverse change in, or
a material adverse effect on: (a) the business, operations, prospects, properties, condition
(financial or otherwise), assets or income of a Borrower Party; (b) the ability of a
Borrower Party to perform any material obligations under this Agreement or any other
Loan Documents to which it is a party; or (c) (i) the validity, binding effect or
enforceability of any Loan Document, (ii) the rights, remedies or benefits available to the
Lender under the Loan Documents, taken as a whole, or (iii) the attachment, perfection or
priority of any Lien of the Lender under the Loan Documents or any DIP Order on a
material portion of the Collateral. In determining whether any individual event, act,
condition or occurrence of the foregoing types could result in a Material Adverse Effect,
notwithstanding that a particular event, act, condition or occurrence does not itself have
such effect, a Material Adverse Effect shall be deemed to have occurred if the cumulative
effect of such event, act, condition or occurrence and all other events, acts, conditions or
occurrences of the foregoing types which have occurred could result in a Material
Adverse Effect.

"MaturitDate_" shall mean the earlier of (i) the Stated Maturity Date (as
extended in accordance with Section 2.15), (ii) the date of the acceleration of the Term
Loans and the termination of the Commitments pursuant to Section 9.2, (iii) 45 days after
the Petition Date if the Final Order has not been entered by the Bankruptcy Court prior to
the expiration of such 45-day period, and (iv) the substantial consummation (as defined in
Section 1101(2) of the Bankruptcy Code, which for purposes hereof shall be no later than
the effective date thereo fl of an Acceptable Reorganization Plan or any other plan of
reorganization that is confirmed pursuant to an order entered by the Bankruptcy Court.

Section 3.1(x).

6.25.

"Maximum Guaranteed Amount" shall have the meaning specified in

"Milestones" or "Milestone" shall have the meaning specified in Section
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"Mining Financial Assurances" shall mean performance bonds for
reclamation or otherwise, surety bonds or escrow agreements and any payment or
prepayment made with respect to, or certificates of deposit or other sums or assets
required to be posted by the Borrower under Mining Laws for reclamation or otherwise.

"Mining Laws" shall mean any and all current or future foreign or
domestic, federal, state or local statutes, ordinances, orders, rules, regulations, judgments,
governmental authorizations, or any other requirements of governmental authorities
relating to surface or subsurface mining operations and activities, including, but not be
limited to, the Federal Coal Leasing Amendments Act; the Surface Mining Control and
Reclamation Act; all other applicable land reclamation and use statutes and regulations;
the Federal Mine Safety Act of 1977; the Black Lung Act; and the Coal Act; each as
amended, and any comparable state and local laws or regulations.

thereto.
"Moodv's" shall mean Moody's Investors Service, Inc., or any successor

"Mort~a~e" shall mean, collectively, any mortgage, deed of trust or deed
to secure debt entered into by a Borrower Party in favor of the DIP Agent, for the benefit
of Lenders, in form and substance satisfactory to DIP Agent and Majority Lenders.

"Multiemployer Plan" shall mean a "multiemployer plan" as defined in
Section 4001(a)(3) of ERISA, and to which any Borrower Party or ERISA Affiliate is
making, is obligated to make or has made or been obligated to make at any time within
the past five (5) years, contributions on behalf of participants who are or were employed
by any of them.

"Necessary Authorizations" shall mean all authorizations, consents,
permits, approvals, licenses, certificates and exemptions from, and all filings, reports and
registrations with, and all reports to, any Governmental Authority whether federal, state,
local, and all agencies thereof, which are required for the transactions contemplated by
the Loan Documents and the conduct of the businesses and the ownership (or lease) of
the properties and assets of the Borrower Parties.

"Net Cash Proceeds" shall mean, with respect to any Disposition
(including the issuance of Equity Interests) or the incurrence by any Borrower Party of
any Funded Debt (other than the Obligations), the aggregate amount of cash and Cash
Equivalents received for such assets or Equity Interests, or as a result of such Funded
Debt, net of necessary and documented transaction costs properly attributable to such
transaction and payable by a Borrower Party to anon-Affiliate in connection with such
sale, lease, transfer or other disposition of assets or the issuance of any Equity Interests or
the incurrence of any Funded Debt, including, without limitation, sales commissions and
underwriting discounts, any relocation expenses incurred as a result of such Disposition,
taxes paid or payable as a result of such Disposition, in each case, after taking into
account any available tax credits or deductions and any tax sharing arrangements, and
repayment of any Funded Debt (other than the Obligations) or other obligations secured
by a Permitted Lien on the assets subject to such Disposition.
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"Net Income" shall mean, for any period, the consolidated net income (or
loss) of the Borrower Parties for such period determined in accordance with the
Applicable Accounting Standard and without any reduction in respect of preferred stock
dividends, provided, however, that: (a) all extraordinary gains (but not losses) and all
gains (but not losses) realized in connection with any Disposition or the early
extinguishment of Funded Debt, together with any related provision for taxes on any such
gain, will be excluded; (b) the net income (but not loss) of any Restricted Subsidiary will
be excluded to the extent that the declaration or payment of Dividends or similar
distributions by that Restricted Subsidiary of that net income is not at the date of
determination permitted without any prior governmental approval (that has not been
obtained) or, directly or indirectly, by operation of the terms of its charter or any
agreement, instrument, judgment, decree, order, statute, rule or governmental regulation
applicable to that Restricted Subsidiary or its shareholders; (c) non-cash gains and losses
attributable to movement in the mark-to-market valuation of Hedge Agreements in
accordance with the Applicable Accounting Standard will be excluded; (d) the net
income (but not loss) of any Person that is not a Restricted Subsidiary or that is accounted
for by the equity method of accounting will be included only to the extent of the amount
of dividends or similar distributions paid in cash to the specified Person or a Restricted
Subsidiary of the Person; and (e) the cumulative effect of a change in accounting
principles will be excluded.

"Non-Recourse Debt" shall mean Funded Debt (a) as to which neither the
Parent nor any of its Restricted Subsidiaries (1) provides credit support of any kind
(including any undertaking, agreement or instrument that would constitute Funded Debt)
or (2) is directly or indirectly liable as a guarantor or otherwise; and (b) as to which the
lenders have been notified in writing that they will not have any recourse to the stock or
assets of the Parent or any of its Restricted Subsidiaries.

"Obligations" shall mean (a) all payment and performance obligations as
existing from time to time of the Borrower Parties to the Lenders or their Affiliates under
this Agreement and the other Loan Documents (including any interest, fees and expenses
that, but for the provisions of the Bankruptcy Code, would have accrued), or as a result of
making the Term Loans, (b) the obligation to pay an amount equal to the amount of any
and all damages which the Lenders may suffer by reason of a breach by any Borrower
Party of any obligation, covenant, or undertaking with respect to this Agreement or any
other Loan Document and (c) all fees and expenses incurred by the DIP Agent on behalf
of the Lenders under the Loan Documents.

"OFAC" shall mean the Office of Foreign Assets Control of the United
States Department of the Treasury, or any successor agency.

"Other Taxes" shall have the meaning specified in Section 2.8(b)(ii).

"Parent" shall have the meaning specified in the preamble.

"Participant" shall have the meaning specified in Section 10.5(c).
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"Patent Security Agreements" shall mean, collectively, the Patent Security
Agreements made in favor of the DIP Agent for the benefit of the Lenders from time to
time.

"Payment in Full" means (a) the payment in full in cash of all Term Loans
and other Obligations, other than contingent indemnification and contingent expense
reimbursement obligations, in each case, for which no claims have been asserted and
(b) the termination of all Term Loan Commitments.

"PBGC" shall mean the Pension Benefit Guaranty Corporation or any
entity succeeding to any or all of its functions under ERISA.

"Permitted Business" shall mean any business that is the same as, or
reasonably related, ancillary or complementary -to, or a reasonable extension of, the
principal business in which the Borrower Parties are engaged on the date of this
Agreement.

"Permitted Liens" shall mean, as applied to any Person, the following
Liens, provided in each case that any Funded Debt secured by such Liens is permitted by
Section 8.1 of this Agreement:

(a) Liens held by the DIP Agent, for the benefit of the Lenders,
securing the Obligations;

(b) Liens on the Collateral securing obligations under the Prepetition
Loan Facility to the extent not repaid in full, provided that such Liens shall at all times
rank subordinate to any and all Liens securing the Term Loans;

(b) Liens securing the Second Lien Notes, provided that all such Liens
shall at all times rank subordinate to any and all Liens securing the Term Loans;

(c) [intentionally omitted}; -

(d) [intentionally omitted];

(e) Liens on property (including Equity Interest) existing at the time of
acquisition of the property by any Borrower Party; provided that such Liens were in
existence prior to such acquisition and not incurred in contemplation of such acquisition;

(~ Liens to secure the performance of Mining Financial Assurances,
statutory obligations, insurance, performance, return of money bonds, surety or appeal
bonds (including surety bonds obtained as required in connection with federal coal
leases), workers compensation obligations, unemployment insurance and other types of
social security and deposits securing liability to insurance carriers under insurance or
self-insurance arrangements, performance bonds or other obligations of a like nature
incurred in the ordinary course of business (including Liens to secure letters of credit
issued to assure payment of such obligations);
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(g) Liens to secure Capitalized Lease Obligations, single-property
mortgage financings, purchase money obligations or other Funded Debt, in each case,
incurred for the purpose of financing all or any part of the purchase price or cost of
design, construction, installation or improvement of property (real or personal), plant or
equipment used in the business of the Borrower or any of its Restricted Subsidiaries,
provided that such Liens attach only to the asset (which asset shall not constitute
Inventory) so purchased, leased or improved, but only to the extent permitted by
Section 8.1(c).

(h) Liens for taxes, assessments or governmental charges or claims
that are not yet delinquent or that are being contested in good faith by appropriate
proceedings promptly instituted and diligently pursued; provided that any reserve or other
appropriate provision as is required in conformity with the Applicable Accounting
Standard has been made therefor;

(i) Liens imposed by law, such as carriers', warehousemen's,
landlord's and mechanics' Liens, in each case, incurred in the ordinary course of
business;

(j) survey exceptions, easements or reservations of, or rights of others
for, licenses, rights-of-way, sewers, electric lines, telegraph and telephone lines and other
similar purposes, or zoning or other restrictions as to the use of real property that were
not incurred in connection with Funded Debt and that do not in the aggregate have a
Material Adverse Effect on the value of said properties or materially impair their use in
the operation of the business of such Person;

(k) Liens on insurance policies and proceeds thereof, or other deposits,
to secure insurance premium financings;

(1) bankers' Liens, rights of setoff, Liens arising out of judgments or
awards not constituting an Event of Default under Section 9.1(h) and notices of lis
pendens and associated rights related to litigation being contested in good faith by
appropriate proceedings and for which adequate reserves have been made;

(m) grants of software and other technology licenses in the ordinary
course of business;

(n) contract mining agreements and leases granted to third parties that
do not interfere with the ordinary conduct of business of the Borrower Parties;

(o) Liens arising out of conditional sale, title retention, consignment or
similar arrangements for the sale of goods entered into in the ordinary course of business;

(p) Liens securing judgments for the payment of money not
constituting an Event of Default, so long as such Liens are adequately bonded;
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(q) Liens in favor of banking institutions arising as a matter of law or
contract encumbering deposits (including the right of set ofd which are within the
general parameters customary in the banking industry;

(r) Liens to secure any Permitted Refinancing of Funded Debt
permitted hereunder where such Funded Debt is, prior to such Permitted Refinancing,
subject to a Permitted Lien; provided, however, that: (1) the new Lien is limited to all or
part of the same property and assets that secured or, under the written agreements
pursuant to which the original Lien arose, could secure the original Lien (plus
improvements and accessions to, such property or proceeds or distributions thereof ;
(2) the Funded Debt secured by the new Lien is not increased to any amount greater than
the sum of (x) the outstanding principal amount, or, if greater, committed amount, of the
Funded Debt renewed, refunded, refinanced, replaced, defeased or discharged with such
Permitted Refinancing and (y) an amount necessary to pay any fees and expenses,
including premiums and accrued and unpaid interest, related to such renewal, refunding,
refinancing, replacement, defeasance or discharge; and (3) the new Lien is either of equal
and ratable or junior priority relative to the original lien;

(s) Liens on specific items of Inventory or other goods (and the
proceeds thereo f of any Person securing such Person's obligations in respect of bankers'
acceptances issued or created in the ordinary course of business for the account of such
Person to facilitate the purchase, shipment or storage of such Inventory or other goods;

(t) Liens arising from protective filings of UCC financing statements
(or the equivalent) regarding operating leases entered into by the Borrower and its
Restricted Subsidiaries in the ordinary course of business;

(u) Liens on real property incurred by the Borrower or any of its
Restricted Subsidiaries with respect to royalties derived from such real property, the
dedication of reserves under supply agreements or similar rights or interests granted,
taken subject to, or otherwise imposed on properties consistent with the ordinary course
of business for the Borrower and its Restricted Subsidiaries and normal practices in the
mining industry; provided that such Liens shall not extend to any Inventory, equipment or
other personal property of any Borrower Party or any of its Restricted Subsidiaries;

(v) Liens to secure Cash Management Obligations with an aggregate
principal amount that does not exceed $500,000 at any one time outstanding; and

(w) Liens permitted under a DIP Order.

"Permitted Refinancing" shall mean any modification, refinancing,
refunding, renewal or extension of any Funded Debt so long as (a) the aggregate principal
amount thereof does not exceed the principal amount of the Funded Debt so modified,
refinanced, refunded, renewed or extended plus the amount of accrued and unpaid
interest thereon, (b) the modified, refinanced, refunded, renewed or extended Funded
Debt has a later than or equal to final maturity and a longer than or equal to weighted
average life to maturity than the Funded Debt being modified, refinanced, refunded,

24



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 119 of 255

renewed or extended, (c) the modified, refinanced, refunded, renewed or extended
Funded Debt does not bear a rate of interest that exceeds a market rate (as reasonably
determined in good faith by an Authorized Signatory of the Borrower Parties and
reasonably acceptable to the Lender) as of the date of such modification, refinancing,
refunding, renewal or extension, (d) the covenants contained in any instrument or
agreement relating to the modified, refinanced, refunded, renewed or extended Funded
Debt are not less favorable in any material respect to Borrower Parties than those relating
to the Funded Debt being modified, refinanced, refunded, renewed or extended, and the
modified, refinanced, refunded, renewed or extended Funded Debt shall not be secured
by a Lien on any assets that did not secure the Funded Debt being extended, renewed or
refinanced, (e) the Funded Debt shall be subordinated to the Obligations to the same
extent, if any, as the Funded Debt being extended, renewed or refinanced, (flat the time
of and after giving effect to such extension, renewal or refinancing, no Default or Event
of Default shall exist and (g) the modified, refinanced, refunded, renewed or extended
Funded Debt shall not require any additional borrower or guarantor except for the
Borrower Parties obligated under the Funded Debt being modified, refinanced, refunded,
renewed or extended.

"Person" shall mean an individual, corporation, partnership, trust, joint
stock company, limited liability company, unincorporated organization, other legal entity
or joint venture or a government or any agency or political subdivision thereof, whether
foreign or domestic.

Agreement.

PIK Rate.

"Petition Date" has the meaning set forth in the first recital of this

"PIK Interest" means interest calculated by reference to the Applicable

"Plan" shall mean an employee benefit plan within the meaning of
Section 3(3) of ERISA that any Borrower Party or ERISA Affiliate maintains, sponsors,
contributes to or has an obligation to contribute to or has maintained, contributed to or
had an obligation to contribute to at any time within the past six (6) years on behalf of
participants who were employed by any Borrower Party or ERISA Affiliate..

"Pledge and Security Agreement" shall mean a Pledge and Security
Agreement among the Borrower Parties and the DIP Agent, for the benefit of the
Lenders, in form and substance satisfactory to DIP Agent and Majority Lenders.

"Prepetition Loan Facility" shall mean the financing facility evidenced by
the Prepetition Loan Documents.

"Prepetition Loan Documents" shall mean the Credit Agreement, dated
December 21, 2012, among the Borrower, certain of its affiliates and Bayside Finance
LLC (or its successors or assigns), together with all security and ancillary documents
related thereto (as amended, restated, supplemented or modified from time to time).

"Primed Liens" shall have the meaning specified in Section 6.11(c).
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"Pro Forma Basis" shall mean for purposes of determining compliance
with the Financial Covenants and the defined terms relating thereto, giving pro forma
effect to any acquisition or sale of a Person, all or substantially all of the business or
assets of a Person, and any related incurrence, repayment or refinancing of Funded Debt,
Capital Expenditures or other related transactions which would otherwise be accounted
for as an adjustment permitted by the rules and regulations under the Applicable
Accounting Standard as if such acquisition or sale and related transactions were realized
on the first day of the relevant period.

"Property" shall mean any real property or personal property, plant,
building, facility, structure, underground storage tank or unit, equipment, Inventory or
other asset owned, leased or operated by the Borrower Parties or any of them (including,
without limitation, any _surface water thereon or adjacent thereto, and soil and
groundwater thereunder).

"Reorganization Plan" means a Chapte►• l 1 plan in any or all of the Cases
of the Obligors.

"Representative" of a Person shall mean that Person's Affiliates and that
Person's and its Affiliate's respective officers, directors, employees, shareholders,
members, managers, partners, agents and advisors (including, for the avoidance of doubt,
accountants, auditors and attorneys).

"Restricted Pam" shall mean (a) Dividends, (b) loans to any Affiliate
by any Borrower Party, (c) any payment of management, consulting, investment banking
or similar fees payable by any Borrower Party to any Affiliate, (d) any redemption,
purchase, retirement, defeasance, sinking fund or similar payment, any claim of
rescission or other acquisition or retirement of or with respect to any Equity Interest of
any Borrower Party and (e) any payment on or with respect to, or purchase, redemption,
defeasance or other acquisition or retirement for value of any Funded Debt of the
Borrower or any Guarantor that is contractually subordinated to the Term Loans.

"Restricted Subsidiary" of a Person shall mean any Subsidiary of the
refe~~ent Person that is not an Unrestricted Subsidiary.

"Retiree Welfare Plan" shall mean a Plan that is an "employee welfare
benefit plan" within the meaning of Section 3(1) of ERISA that provides for continuing
coverage or benefits for any participant or any beneficiary of a participant after such
participant's termination of employment, other than continuation coverage provided
pursuant to Code Section 4980B (or applicable state law mandating health insurance
continuation coverage for employees) and at the sole expense of the participant or the
beneficiary.

"Sanctioned Country" shall mean a country subject to a sanctions program
identified on the list maintained by OFAC and available at
http://www.ustreas.gov/offices/enforcement/ofac/programs/, as amended or as otherwise
published from time to time.

26



Case 15-70444 Doc 22 Filed 04/07/15 Entered 04/07/15 01:00:10 Desc Main
Document Page 121 of 255

"Sanctioned Person" shall mean (i) a Person named on the list of
"Specially Designated Nationals and Blocked Persons" or any similar list, maintained by
OFAC and available at http://www.ustreas.gov/offices/enforcement/ofac/sdn/, as
amended or as otherwise published from time to time, or (ii) (A) an agency of the
government of a Sanctioned Country, (B) an organization controlled or Controlled by a
Sanctioned Country, or (C) a person resident in a Sanctioned Country, to the extent
subject to a sanctions program administered by OFAC.

"S&P" shall mean Standard & Poor's Ratings Group, a division of
McGraw-Hill, Inc.; or any successor thereto.

"SEA" shall mean the Securities and Exchange Act of 1934 and the rules
promulgated thereunder by the Securities and Exchange Commission, as amended from
time to time or any similar Federal law in force from time to time.

"Second Day Orders" means all orders entered by the Bankruptcy Court
after the Petition Date or based on motions filed after the Petition Date, other than the
First Day Orders.

"Second Lien Notes" shall mean the 9.25% Senior Secured Notes due
2019 in the original principal amount of $200,000,000 issued pursuant to the Indenture.

"Secured Parties" means the DIP Agent, the Lenders, and the other
holders of the Obligations.

"Securities Act" shall mean the Securities Act of 1933, as amended, or any
similar Federal law then in force.

"Security Documents" shall mean, collectively, any Mortgages, any
Pledge and Security Agreement, all documents executed in connection with the Federal
Assignment of Claims Act of 1940 (if any), all UCC-1 financing statements and any
other document, instrument or agreement granting Collateral for the Obligations, in each
case, as the same may be amended or modified from time to time.

"Senior Officer" means the chairman of the board, president, chief
executive officer or chief financial officer of a Borrower or, if the context requires, an
Obligor, in each case as certified to DIP Agent in a certificate of incumbency from time
to time.

"Stated Maturity Date" means the first Business Day that is 270 days after
the Interim Order Entry Date.

"Subsidiary" shall mean, as applied to any Person, (a) any corporation of
which more than fifty percent (50%) of the outstanding stock (other than directors'
qualifying shares) having ordinary voting power to elect a majority of its board of
directors (or equivalent governing body), regardless of the existence at the time of a right
of the holders of any class or classes of securities of such corporation to exercise such
voting power by reason of the happening of any contingency, or any partnership or
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limited liability company of which more than fifty percent (50%) of the outstanding
partnership interests or membership interests, as the case may be, is at the time owned by
such Person, or by one or more Subsidiaries of such Person, or by such Person and one or
more Subsidiaries of such Person, and (b) any other entity which is Controlled or capable
of being Controlled by such Person, or by one or more Subsidiaries of such Person, or by
such Person and one or more Subsidiaries of such Person.

"Subsidiary Guarantors" shall mean all Restricted Subsidiaries (other than
Immaterial Subsidiaries, Excluded Foreign Subsidiaries and Excluded Joint Ventures) of
any Borrower Party that are signatory to this Agreement, and all Restricted Subsidiaries
(other than Immaterial Subsidiaries, Excluded Foreign Subsidiaries and Excluded Joint
Ventures) of any Borrower Party that have executed and delivered a Guaranty
Supplement. For greater certainty, each Person that is from time to time a Restricted
Subsidiary (other than an Immaterial Subsidiary, Excluded Foreign Subsidiary and
Excluded Joint Venture) shall be required to be a Subsidiary Guarantor.

"Superpriority Claim" means a claim against any Obligor in any of the
Cases which is an administrative expense claim having priority over any and all
administrative expenses, diminution claims and all other priority claims against the
Obligors, subject only to the Carve-Out, now existing or hereafter arising, of any kind
whatsoever, including, without limitation, all administrative expenses of the kind
specified in sections 503(b) and 507(b) of the Bankruptcy Code, and over any and all
administrative expenses or other claims arising under sections 105, 326, 328, 330, 331,
365, 503(b), 506(c) (subject only to and effective upon entry of the Final Order), 507(a),
507(b), 726, 1113 or 1114 of the Bankruptcy Code.

"Taxes" shall have the meaning specified in Section 2.8(b)(i).

"Term Loan Commitments" means the Initial Term Loan Commitments,
the Delayed Draw Term Loan Commitments and (if any) the Incremental Term Loan
Commitments.

"Term Loans" means the Initial Term Loans and the Delayed Draw Term
Loans (including any Incremental Term Loans).

"Term Note" shall mean a promissory note evidencing the Term Loans
made by a Lender to the Borrower in substantially the form of Exhibit C.

"Title IV Plan" shall mean a Plan that is an "employpension benefit
plan," within the meaning of Section 3(2) of ERISA, that is covered by Title IV of
ERI SA.

"UCC" shall mean the Uniform Commercial Code as the same may, from
time to time, be enacted and in effect in the State of New York; provided, that to the
extent that the UCC is used to define any term herein and such term is defined differently
in different Articles or Divisions of the UCC, the definition of such term contained in
Article or Division 9 shall govern; provided further, that in the event that, by reason of
mandatory provisions of law, any or all of the attachment, perfection or priority of, or
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remedies with respect to, the Lender's Lien on any Collateral is governed by the Uniform
Commercial Code as enacted and in effect in a jurisdiction other than the New York, the
term "UCC" shall mean the Uniform Commercial Code as enacted and in effect in such
other jurisdiction solely for purposes of the provisions thereof relating to such
attachment, perfection, priority or remedies and for purposes of definitions related to such
provisions, and provided further, that in the event that, by reason of mandatory provisions
of law, any or all of the attachment, perfection or priority of, or remedies with respect to,
the Lender's Lien on any Collateral is governed by the Personal Property Security Act as
enacted and in effect in any jurisdiction of Canada, the term "UCC" shall mean, to the
extent applicable, the Personal Property Security Act as enacted and in effect in such
other jurisdiction solely for purposes of the provisions thereof relating to such
attachment, perfection, priority or remedies and for purposes of definitions related to such
provisions.

"Unfunded Pension Liability" shall mean at any time, the aggregate
amount, if any, of the sum of (a) the amount by which the present value of all accrued
benefits under each Title IV Plan exceeds the fair market value of all assets of such Title
IV Plan allocable to such benefits in accordance with Title IV of ERISA, all determined
as of the most recent valuation date for each such Title IV Plan using the actuarial
assumptions for funding purposes in effect under such Title IV Plan, and (b) for a period
of five (5) years following a transaction which might be expected to be covered by
Section 4069 of ERISA, the liabilities (whether or not accrued) that could be avoided by
any Borrower Party or any ERISA Affiliate as a result of such transaction.

"Uniform Customs" shall mean the Uniform Customs and Practice for
Documentary Credits (2007 Revision), International Chamber of Commerce Publication
No. 600, as the same may be amended from time to time.

"Unrestricted Subsidiary" shall mean any Subsidiary of the Parent (other
than the Borrower and any Subsidiary that, directly or indirectly, owns or operates any
Core Mining Property or any successor to any of them) that is designated by the Board of
Directors of the Parent as an Unrestricted Subsidiary pursuant to a resolution of the Board
of Directors, but only to the extent that such Subsidiary:

(a) has no Funded Debt other than Non-Recourse Debt;

(b) is not party to any agreement, contract, arrangement or
understanding with the Borrower or any Restricted Subsidiary of the Parent unless the
terms of any such agreement, contract, arrangement or understanding are no less
favorable to the Parent or such Restricted Subsidiary than those that might be obtained at
the time from Persons who are not Affiliates of the Parent;

(c) is a Person with respect to which neither the Parent nor any of its
Restricted Subsidiaries has any direct or indirect obligation (a) to subscribe for additional
Equity Interests or (b) to maintain or preserve such Person's financial condition or to
cause such Person to achieve any specified levels of operating results; and
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(d) has not guaranteed or otherwise directly or indirectly provided
credit support for any Funded Debt of the Parent or any of its Restricted Subsidiaries.

"US" or "United States" shall mean the United States of America,
including the District of Columbia and its possessions and territories.

"USA Patriot Act" shall mean the Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA
PATRIOT ACT) Act of 2001, Pub. L. No. 107-56, 115 Stat. 272 (2001), as the same has
been, or shall hereafter be, renewed, extended, amended or replaced.

"Variance Report" means a variance report on a weekly basis setting forth
(1) actual cash receipts and disbursements for the prior week, (2) all variances, on an
individual line item basis and an aggregate basis, as compared to the previously delivered
Budget on a weekly and cumulative basis, and (3) an explanation, in reasonable detail,
for any material variance, certified by a Senior Officer of Parent.

"Voidable Transfer" shall have the meaning specified in Section 10.17.

Section 1.2 Accounting Principles. The classification, character and
amount of all assets, liabilities, capital accounts and reserves and of all items of income
and expense to be determined, and any consolidation or other accounting computation to
be made, and the interpretation of any definition containing any financial term, pursuant
to this Agreement shall be determined and made in accordance with the Applicable
Accounting Standard consistently applied and consistent with past practices, unless such
principles are inconsistent with the express requirements of this Agreement; provided that
if because of a change in the Applicable Accounting Standard after the date of this
Agreement any Borrower Party would be required to alter a previously utilized
accounting principle, method or policy in order to remain in compliance with the
Applicable Accounting Standard, such determination shall continue to be made in
accordance with such Borrower Party's previous accounting principles, methods and
policies. All accounting terms used herein without definition shall be used as defined
under the Applicable Accounting Standard. All financial calculations hereunder shall,
unless otherwise stated, be determined for the Parent on a consolidated basis with its
Restricted Subsidiaries.

Section 1.3 Other Interpretive Matters. Each definition of an
agreement in this Article 1 shall include such instrument or agreement as amended,
restated, supplemented or otherwise modified from time to time with, if required, the
prior written consent of the Lender to the extent permitted under this Agreement and the
other Loan Documents. Except where the context otherwise requires, definitions
imparting the singular shall include the plural and vice versa. The words "hereofl',
"herein" and "hereunder" and words of similar import when used in this Agreement shall
refer to this Agreement as a whole and not to any particular provision of this Agreement,
unless otherwise specifically provided herein. References in this Agreement to
"Articles", "Sections", "Schedules" or "Exhibits" shall be to Articles, Sections,
Schedules or Exhibits of or to this Agreement unless otherwise specifically provided.
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The words "include", "includes" and "including" shall be deemed to be followed by the
phrase "without limitation", whether or not so expressly stated in each such instance, and
the term "or" has, except where otherwise indicated, the inclusive meaning represented
by the phrase "and/or". The word "will" shall be construed to have the same meaning
and effect as the word "shall". "Writing", "written" and comparable terms refer to
printing, typing, computer disk, e-mail and other means of reproducing words in a visible
form. "Ordinary course", "normal course" or comparable terms shall be deemed to refer
to the ordinary course of business, consistent with historical practices, in each context.
Except where otherwise specifically restricted, reference to a party to a Loan Document
includes that party and its successors and assigns. All terms used herein which are
defined in Article 9 of the UCC and which are not otherwise defined herein shall have the
same meanings herein as set forth therein.

ARTICLE 2

THE LOANS

Facility.
Section 2.1 Initial Term Loans; Delayed Draw Term Loans; Exit Term

(a) Initial Term Loans. Each Lender having an Initial Term Loan
Commitment agrees, severally and not jointly, to make, on the first Business Day after
entry of the Interim Order by the Bankruptcy Court, subject to satisfaction (or waiver by
all such Lenders having Initial Term Loan Commitments identified on the Commitment
Schedule in Annex I) of the conditions precedent set forth in Section 4.1 and Section 4.2,
Term Loans to the Borrower in a principal amount equal to such Lender's Initial Term
Loan Commitment (collectively, the "Initial Term Loans"). Amounts prepaid or repaid
in respect of the Initial Term Loans may not be reborrowed.

(b) Delayed Draw Term Loans. Each Lender having a Delayed Draw
Term Loan Commitment agrees, severally and not jointly, to make, subject to satisfaction
(or waiver by all such Lenders having Delayed Draw Term Loan Commitments identified
on the Commitment Schedule) of the conditions precedent set forth in Section 4.2 and
Section 4.3 and in accordance with the procedures set forth in Section 2.2, upon written
request by the Borrower, after the entry of the Final Order, Term Loans to Borrower in a
principal amount equal to such Lender's Delayed Draw Term Loan Commitment
(collectively, the "Delayed Draw Term Loans"; the date of the making of the Delayed
Draw Term Loans, which may be no later than two (2) Business Days following the Final
Order Entry Date, the "Final Term Funding Date"). Amounts prepaid or repaid in respect
of Delayed Draw Term Loans may not be reborrowed.

(c) The Delayed Draw Term Loans and Initial Term Loans shall
constitute a single class of Term Loans for all purposes of this Agreement and the other
Loan Documents.
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(d) The outstanding principal amount of the Term Loans, together with
accrued and unpaid interest thereon and any other accrued amounts in respect thereof,
shall be due and payable on the Maturity Date.

(e) The Initial Term Loan Commitments shall terminate on the Initial
Funding Date immediately following the funding of the Initial Term Loans. The Delayed
Draw Term Loan Commitments shall terminate on the Final Term Funding Date
immediately following the funding of the Delayed Draw Term Loans to be made on the
Final Term Funding Date. The Initial Term Loan Commitments and the Delayed Draw
Term Loan Commitments shall also terminate in the event the conditions precedent
thereto are not met within two (2) Business Days following the Interim Order Entry Date
and the Final Order Entry Date, as applicable.

(~ Converted Term Loans. Subject to approval of the Bankruptcy
Court and payment of fees pursuant to Section 2.4 and in accordance with the Fee
Letters, Majority Lenders may in their sole discretion agree, after written request by the
Borrower, to the conversion of all of the outstanding Term Loans, on the Consummation
Date, on adollar-for-dollar basis, into term loans under an exit term loan facility on terms
acceptable to the DIP Agent and Majority Lenders, including without limitation in
connection with the Acceptable Reorganization Plan.

Section 2.2 Manner of Borrowing and Disbursement of Term Loans.
To request the borrowing of the Term Loans on a Funding Date, the Borrower shall, no
later than 9:00 a.m. Eastern Time on the date that is 3 Business Days before such Funding
Date and 1 Business Day with respect to the funding of the Initial Term Loans, deliver to
the Lenders a written Direction Letter. On a Funding Date, the Lenders shall, subject to
the satisfaction of the conditions set forth in Section 4.1, disburse the Term Loans to be
made hereunder on such date by wire transfer pursuant to and in accordance with the
applicable Direction Letter. The Direction Letter for the Initial Term Loans shall request
deposit of the Initial Term Loans into a Deposit Account under the control (within the
meaning of Section 9-104 of the UCC) of Wells Fargo, National Association, as
Collateral Trustee under the Indenture.

Section 2.3 Interest.

(a) Rate. Interest on the Term Loans, subject to
Sections 2.3(c) and ~, shall accrue and be payable on the outstanding principal
amount of the Term Loans at the Applicable Rate, and shall be computed for the actual
number of days elapsed on the basis of a hypothetical year of three hundred sixty (360)
days. Accrued Cash Interest shall be payable in cash monthly in arrears on the first
day of each calendar month for the prior calendar month, commencing on May 1,
2015. Accrued PIK Interest shall be paid by Borrower to the Lenders in arrears on the
first day of each calendar month for the prior calendar month (each, a "PIK Interest
Payment Date") of each calendar year beginning January 1, 2015, in accordance with
Section 2.3(b) hereof. Interest on Term Loans then outstanding shall also be due and
payable on the Maturity Date (or the date of any earlier prepayment of the
Obligations).
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(b) Capitalization of PIK Interest. Borrower shall pay all
accrued PIK Interest on each PIK Interest Payment Date by capitalizing such amount
on a monthly basis (and any PIK Interest so capitalized shall bear interest as provided
in this Section 2.3 from such PIK Interest Payment Date and shall otherwise be treated
as a portion of the Term Loans for all purposes of the Loan Documents thereafter).
Notwithstanding the foregoing, the Borrower may elect (and shall elect any time the
Borrower is prohibited from capitalizing any such accrued PIK Interest) to pay any
accrued PIK Interest on any PIK Interest Payment Date in cash. To the extent any PIK
Interest is not able to be capitalized and is not paid in cash on any PIK Interest
Payment Date as provided in the preceding sentence, then, for the avoidance of doubt,
such PIK Interest shall continue to accrue and be payable on the Maturity Date.

(c) Upon Default. Immediately upon the occurrence and
during the continuance of an Event of Default, interest on the outstanding Obligations
shall, upon election by the DIP Agent (as directed by Majority Lenders), accrue at the
Default Rate; provided, however, that if the DIP Agent (as directed by Majority
Lenders) elects to not impose the Default Rate at any point in time, it may at any later
point in time elect to do so, without impairing any of its rights hereunder or available
under Applicable Law and, without limiting the foregoing, may later elect to have the
Obligations accrue interest during the continuance of an Event of Default at the
Default Rate retroactively to the first occurrence of an unwaived Event of Default.
Interest accruing at the Default Rate shall be payable on demand and in any event on
the Maturity Date (or the date of any earlier prepayment in full of the Obligations) and
shall accrue until the earliest to occur of (i) waiver of the applicable Event of Default
in accordance with Section 10.12, (ii) agreement by the DIP Agent (as directed by
Majority Lenders) to rescind the charging of interest at the Default Rate, (iii) the date
on which the Event of Default is no longer continuing, or (iv) payment in full of the
Obligations. Neither the DIP Agent nor Majority Lenders shall be required to
(A) accelerate the maturity of the Term Loans or (B) exercise any other rights or
remedies under the Loan Documents in order to charge interest hereunder at the
Default Rate.

(d) Computation of Interest. In computing interest on any
Advance, the date of making the Advance shall be included and the date of payment
shall be excluded; provided, however, that if an Advance is repaid on the date that it is
made, one (1) day of interest shall be due with respect to such Advance.

Section 2.4 Fees. Each Borrower Party agrees, jointly and severally, to
pay to the DIP Agent and the Lenders and their Affiliates when due all of the following
fees:
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(a) Commitment Amount Fees. All fees and other amounts in
accordance with the terms of the Fee Letters.

(b) Prepayment Premiums.

(i) If the Borrower prepays the Term Loans in any
amount and for any reason (including, without limitation, (A) mandatory prepayments,
(B) prepayments after the acceleration of the Obligations pursuant to Section 9.2,
(C) foreclosure and sale of, or collection of, the Collateral, (D) sale of the Collateral in
any Insolvency Proceeding, (E) the restructure, reorganization, or compromise of the
Obligations by the confirmation of a plan of reorganization or any other plan of
compromise, restructure, or arrangement in any Insolvency Proceeding, (F) voluntary
prepayment by the Borrower pursuant to Section 2.5 or (G) a Change of Control), then
the Borrower shall pay to the Lenders a prepayment premium equal to one percent
(1.00%) of the principal amount of the Term Loans prepaid at such time.

(ii) The Borrower Parties agree that the fees required
under this Section 2.4(a) are a reasonable calculation of the Lenders' lost profits in view
of the difficulties and impracticality of determining actual damages resulting from a
voluntary prepayment and/or an early repayment of the Term Loans. All prepayment
premiums under this Section 2.4(a) shall be in addition to all other amounts which may
be due to the Lenders from time to time pursuant to the terms of this Agreement and the
other Loan Documents. All of the Term Loans are subject to the prepayment premiums
set forth in this Section 2.4(a) and the payment of one prepayment premium shall not
excuse or reduce the payment of a prepayment premium on any subsequent prepayment.

(c) Bank Char. The Borrower Parties shall pay to the DIP
Agent, on demand, any and all fees, costs or expenses which the DIP Agent or any
Lender pays to a bank or other similar institution arising out of or in connection with
(i) the forwarding to any Borrower Party or any other Person on behalf of any
Borrower Party, by DIP Agent or any Lender, of proceeds of Term Loans made to
Borrower pursuant to this Agreement and (ii) the depositing for collection by DIP
Agent or any Lender of any check or item of payment received or delivered to DIP
Agent or any Lender on account of the Obligations.

(d) Collateral Protection Expenses. All out-of-pocket expenses
incurred in protecting, storing, warehousing, insuring, handling, maintaining and
shipping the Collateral, and any and all excise, property, sales, and use taxes imposed
by any state, federal, or local authority on any of the Collateral or in respect of the sale
thereof shall be borne and paid by Borrower Parties. If Borrower Parties fail to
promptly pay any portion thereof when due, DIP Agent may, at its option, but shall not
be required to, pay the same and charge Borrower Parties therefor.

(e) Reimbursement of Costs and Expenses. In addition to all
fees, charges, costs and expenses described in this Section 2.4, all reasonable and
documented out-of-pocket costs and expenses incurred by any Indemnified Person
shall be paid pursuant to Section 6.19.
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(~ Treatment of Fees. Without limitation, all fees payable
under this Section 2.4 shall be fully earned when due, non-refundable when paid and
shall be in addition to all other amounts which may be due to the Lenders from time to
time pursuant to the terms of this Agreement and the other Loan Documents.

Section 2.5 Voluntar~pa~. Subject to Section 2.4(b), the
principal amount of the Term Loans may be repaid in full or in part at any time, upon not
less than three (3) Business Days' prior written notice to DIP Agent, provided that the
amount of any such partial prepayment is in integral multiples of $100,000 (plus accrued
and unpaid interest on the amount of Term Loans prepaid on such date), it being
understood and agreed that no amounts so prepaid may be reborrowed.

Section 2.6 Repayment.

(a) Change of Control. Any principal and interest on the Term
Loans, and any other amounts owing hereunder, remaining unpaid upon the
occurrence of a Change of Control shall be due and payable immediately upon such
Change of Control, together with the prepayment premium due under Section 2.4(a)
hereof.

(b) The Term Loans. Any principal and interest on the Term
Loans remaining unpaid on the Maturity Date shall be due and payable in full and in
cash on the Maturity Date. In addition to the foregoing, the Borrower hereby promises
to pay all other Obligations, including, without limitation, any fees or prepayment
premiums, as the same become due and payable hereunder and, in any event, on the
Maturity Date (or such earlier date as the Term Loans are required to be repaid in full).

(c) Other Mandatory Repayments.

(i) Upon a Disposition permitted by Section 8.7, the
applicable Borrower Party shall apply such Net Cash Proceeds:

(A) To repay the Obligations;

(B) Subject to the consent of Majority Lenders,
to purchase other assets that would constitute Collateral that are not classified as current
assets under the Applicable Accounting Standard and that are used or useful in a
Permitted Business so long as the Borrower Party confirms that such Net Cash Proceeds
have been deposited into an account that is subject to a Blocked Account Agreement,
which Net Cash Proceeds when so deposited (i) shall constitute Collateral, securing the
payment of the Obligations then outstanding, (ii) may be withdrawn by the applicable
Borrower Party solely to reinvest in such assets that are useful in the business of such
Borrower Party and (iii) shall, upon the occurrence and during the continuance of an
Event of Default, be applied (or an amount equal to such Net Cash Proceeds shall be
applied) to the repayment of the Obligations as set forth above; or

(C) Subject to the consent of Majority Lenders,
to acquire all or substantially all of the assets of a Person, or any Equity Interests,
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permitted under Section 8.7(c), so long as the Borrower Party confirms that such Net
Cash Proceeds have been deposited into an account that is subject to a Blocked Account
Agreement, which Net Cash Proceeds when so deposited (i) shall constitute Collateral,
securing the payment of the Obligations then outstanding, (ii) may be withdrawn by the
applicable Borrower Party solely to reinvest in such identified long term assets that are
useful in the business of such Borrower Party and (iii) shall, upon the occurrence and
during the continuance of an Event of Default, be applied (or an amount equal to such
Net Cash Proceeds shall be applied) to the repayment of the Obligations as set forth
above;

(ii) Any payments due under this Section 2.6(c) shall be
applied in the manner set forth in Section 2.10 and shall be subject to any prepayment
premiums provided for in Section 2.4(b) or otherwise. Nothing in this Section 2.6(c)
shall be deemed to allow the Borrower Parties to issue Equity Interests, dispose of assets
or incur Funded Debt except as otherwise permitted by this Agreement and the other
Loan Documents. Notwithstanding anything contained in this Section 2.6(c) to the
contrary, the Lenders shall be permitted in their sole discretion to decline all or any
portion of any mandatory prepayment required pursuant to the terms hereof.

Section 2.7 Loan Accounts.

(a) The Term Loans shall be repayable in accordance with the
terms and provisions set forth herein. At the request of a Lender, a Term Note shall be
issued by the Borrower to such Lender on account of its Term Loans and shall be duly
executed and delivered by an Authorized Signatory of the Borrower.

(b) Each Lender shall open and maintain on its books in the
name of the Borrower a loan account with respect to the Term Loans made by it and
interest thereon (the "Loan Account"). Each Lender shall debit such Loan Account for
the principal amount of each Advance made by it, accrued interest thereon, and all
other amounts which shall become due from the Borrower to such Lender pursuant to
this Agreement and shall credit the Loan Account for each payment which the
Borrower shall make in respect to the Obligations. The records of the Lenders with
respect to such Loan Accounts shall be conclusive evidence of the Term Loans and
accrued interest thereon, absent manifest error.

Section 2.8 Manner of Payment.

(a) When Payments Due.

(i) Each payment (including any prepayment) by the
Borrower on account of the principal of or interest on the Term Loans, fees, and any
other amount owed to the Lenders under this Agreement or the other Loan Documents
shall be made not later than 2:00 p.m. (New York, New York time) on the date specified
for payment under this Agreement or any other Loan Document to the relevant Lender at
its Lender's Office in Dollars in immediately available funds. Any payment received by
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a Lender after 2:00 p.m. (New York, New York time) shall be deemed received on the
next Business Day.

(ii) If any payment under this Agreement or any other
Loan Document shall be specified to be made on a day which is not a Business Day, it
shall be made on the next succeeding day which is a Business Day, and such extension of
time shall in such case be included in computing interest and fees, if any, in connection
with such payment.

(b) No Deduction.

(i) Any and all payments of principal and interest, or of
any fees or indemnity or expense reimbursements by any Borrower Party hereunder or
under any other Loan Documents (the "Borrower Payments") shall be made without
setoff or counterclaim and free and clear of and without deduction for any and all current
or future taxes, levies, imposts, deductions, charges or withholdings with respect to such
Borrower Payments and all interest, penalties or similar liabilities with respect thereto,
excluding taxes imposed on the net income of a Lender by the jurisdiction under the laws
of which such Lender is organized or conducts business or any political subdivision
thereof (all such nonexcluded taxes, levies, imposts, deductions, charges or withholdings
and liabilities collectively or individually "Taxes"). If any Borrower Party shall be
required to deduct any Taxes from or in respect of any sum payable to a Lender
hereunder or under any other Loan Document, (A) the sum payable shall be increased by
the amount (an "Additional Amount") necessary so that after making all required
deductions (including deductions applicable to additional sums payable under this
Section 2.8(b)(i)) such Lender shall receive an amount equal to the sum it would have
received had no such deductions been made, (B) such Borrower Party shall make such
deductions, and (C) such Borrower Party shall pay the full amount deducted to the
relevant Governmental Authority in accordance with Applicable Law.

(ii) In addition, the Borrower shall pay to the relevant
Governmental Authority in accordance with Applicable Law any current or future stamp
or documentary taxes or any other excise or property taxes, charges or similar levies that
arise from any payment made hereunder or from the execution, delivery or registration
of, or otherwise with respect to, this Agreement or any other Loan Document (such taxes
being "Other Taxes").

(iii) The Borrower shall indemnify the Lenders for the
full amount of Taxes and Other Taxes with respect to Borrower Payments paid by such
Person, and any liability (including penalties, interest and expenses (including attorney's
fees and expenses)) arising therefrom or with respect thereto, whether or not such Taxes
or Other Taxes were correctly or legally asserted by the relevant Governmental
Authority. An explanation of the manner in which such amount shall have been
determined and the amount of such payment or liability prepared by a Lender, absent
manifest error, shall be final, conclusive and binding for all purposes. Such
indemnification shall be made within thirty (30) days after the date such Lender makes
written demand therefor. If any Taxes or Other Taxes for which a Lender has received
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indemnification from the Borrower hereunder shall be finally determined to have been
incorrectly or illegally asserted and are refunded to such Lender, such Lender shall
promptly forward to the Borrower any such refunded amount (after deduction of any Tax
or Other Tax paid or payable by such Lender as a result of such refund), not exceeding
the increased amount paid by the Borrower pursuant to this Section 2.8(b).

(iv) As soon as practicable after the date of any payment
of Taxes or Other Taxes by the Borrower to the relevant Governmental Authority, the
Borrower will deliver to the Lender, at its address, the original or a certified copy of a
receipt issued by such Governmental Authority evidencing payment thereof.

(v) Nothing contained in this Section 2.8(b) shall
require a Lender to make available to the Borrower any of such Lender's tax returns (or
any other information) that the Lender deems confidential or proprietary.

Section 2.9 Reserved.

Section 2.10 Application of Payments.

(a) Payments Prior to Event of Default. At all times during
which an Event of Default is not continuing, all amounts paid by the Borrower to the
Lenders in respect of the Obligations (other than payments specifically earmarked for
application to certain principal, interest, fees or expenses hereunder), shall be applied
in the following order of priority:

FIRST, pro rata, to the payment of out-of-pocket costs and expenses
(including attorneys' fees) of the Lenders and the DIP Agent in connection with the
enforcement of the rights of the Lenders and/or the DIP Agent under the Loan
Documents;

SECOND, pro rata to the payment of any fees then due and payable to the
Lenders hereunder or under any other Loan Documents;

THIRD, pro rata, to the payment of all Obligations consisting of accrued
interest then due and payable to the Lenders hereunder;

FOURTH, pro rata, to the payment of principal then due and payable on
the Term Loans and any prepayment premiums owing in connection with such payment,
if any;

FIFTH, pro rata, to the payment of all other Obligations not otherwise
referred to in this Section 2.10(a) then due and payable; and

SIXTH, upon satisfaction in full of all Obligations, to the Borrower or as
otherwise required by law.

(b) Payments Subsequent to Event of Default.
Notwithstanding anything in this Agreement or any other Loan Document which may
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be construed to the contrary, subsequent to the occurrence and during the continuance
of an Event of Default, payments and prepayments with respect to the Obligations
(from realization on Collateral or otherwise) shall be applied as provided in
Section 2.10(a) or as otherwise determined by the Majority Lenders in their reasonable
discretion.

Section 2.11 Use of Proceeds. In accordance with the Budget then in
effect and the cash management order entered in connection with the Cases, the proceeds
of (a) the Initial Term Loans shall be used by the Borrower on the Initial Funding Date to
repay the Prepetition Loan Facility in full and for working capital purposes during the
pendency of the Cases; and (b) the Delayed Draw Term Loans for general corporate
purposes and for fees and expenses associated with the Cases of the Borrower permitted
under this Agreement. Notwithstanding anything to the contrary, no portion of the
Loans, the Collateral (including any cash collateral) or the Carve-Out shall be used (i) to
challenge the validity, perfection, priority, extent or enforceability of the Loans, any other
Obligations or any Liens or security interests securing the Obligations, (ii) to investigate
or assert any other claims or causes of action against the DIP Agent or any Lender or any
other holder of any Obligations or (iii) for any act which has the effect of materially or
adversely modifying or compromising the rights and remedies of the DIP Agent or any
Lender as set forth in any Loan Document.

Section 2.12 All Obligations to Constitute One Obli ag tion. All
Obligations shall constitute one general obligation of the Borrower and shall be secured
by the DIP Agent's security interest and Lien upon all of the Collateral, and by all other
security interests and Liens heretofore, now or at any time hereafter granted by any
Borrower Party to the DIP Agent or the Lenders to the extent provided in the Loan
Documents or DIP Order under which such Liens arise.

Section 2.13 Maximum Rate of Interest. The Borrower and the Lenders
hereby agree and stipulate that the only charges imposed upon the Borrower for the use
of money in connection with this Agreement_ are and shall be the specific interest and fees
described in this Article 2 and in any other Loan Document. Notwithstanding the
foregoing, the Borrower and the Lenders further agree and stipulate that all closing fees,
agency fees, facility fees, underwriting fees, default charges, late charges, funding or
"breakage" charges, increased cost charges, attorneys' fees and reimbursement for costs
and expenses paid by any Lender to third parties or for damages incurred by any Lender
are charges to compensate such Lender for underwriting and administrative services and
costs or losses performed or incurred, and to be performed and incurred, by such Lender
in connection with this Agreement and the other Loan Documents and shall under no
circumstances be deemed to be charges for the use of money pursuant to any Applicable
Law. In no event shall the amount of interest and other charges for the use of money
payable under this Agreement exceed the maximum amounts permissible under any law
that a court of competent jurisdiction shall, in a final determination, deem applicable.
The Borrower and the Lenders, in executing and delivering this Agreement, intend
legally to agree upon the rate or rates of interest and other charges for the use of money
and manner of payment stated within it; provided, however, that, anything contained in
this Agreement to the contrary notwithstanding, if the amount of such interest and other
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charges for the use of money or manner of payment exceeds the maximum amount
allowable under Applicable Law, then, ipso facto as of the Agreement Date, the Borrower
is and shall be liable only for the payment of such maximum amount as allowed by law,
and payment received from the Borrower in excess of such legal maximum amount,
whenever received, shall be applied first to reduce the principal balance of the Term
Loans, second to the payment of all other Obligations then due and payable, and finally,
if such excess is greater than the foregoing, the relevant Lender shall promptly refund the
remainder thereof to the Borrower Parties.

Section 2.14 Incremental Term Loans.

(a) The Borrower may at any time after the Initial Funding Date, by
notice to the DIP Agent (whereupon the DIP Agent shall promptly deliver a copy
to each of the Lenders), request one (and only one) increase of the Delayed Draw
Term Loan Commitments by up to $10,000,000 (the "Incremental Term Loan
Commitments"; and such Term Loan, "Incremental Term Loans"); provided, that
at the time of any such request and after giving pro forma effect to the
Incremental Term Loans, (i) no Default or Event of Default shall exist; (ii) the
representations and warranties set forth in Article 5 and in each other Loan
Document shall be true and correct (or true and correct in all material respects, in
the case of any such representation or warranty that is not qualified as to
materiality) on and as of the date of such borrowing (except to the extent such
representations and warranties expressly relate to an earlier date, in which case
such representations and warranties shall be true and correct (or true and correct
in all material respects, in the case of any such representation or warranty that is
not qualified as to materiality) as of such earlier date); (iii) the making of such
Incremental Term Loans shall be authorized by Bankruptcy Court order and shall
not violate any requirement of law and shall not be enjoined, temporarily,
preliminarily or permanently; (iv) the Final Order shall be in full force and effect
and shall not have been vacated or reversed, shall not be subject to a stay, and
shall not have been modified or amended in any material respect without the
written consent of the Majority Lenders; and (v) the Borrower shall have
delivered to the DIP Agent and the Lenders an updated Budget and Variance
Reports, which shall be satisfactory to the DIP Agent and Majority Lenders.

(b) If one or more Lenders, in their sole discretion, agree to provide
Incremental Term Loan Commitments in any principal amount in accordance with
this Section 2.14, the Borrower and each such Lender shall execute and deliver to
the DIP Agent an Incremental Term Loan Assumption Agreement and such other
documentation as the DIP Agent shall reasonably specify to evidence the
Incremental Term Loan Commitment of each such Lender. Except in respect of
the upfront fees, the terms and provisions of the Incremental Term Loans shall be
identical to those of the then existing Delayed Draw Term Loans. The DIP Agent
shall promptly notify each Lender as to the effectiveness of each Incremental
Term Loan Assumption Agreement.
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(c) Each of the parties hereto hereby agrees that, upon the
effectiveness of any Incremental Term Loan, this Agreement shall be amended to
the extent (but only to the extent) necessary to reflect the existence of such
Incremental Facility and the Loans evidenced thereby, and any joinder agreement
or amendment (an "Incremental Amendment") may without the consent of the
other Lenders effect such amendments to this Agreement and the other Loan
Documents as may be necessary or appropriate, in the reasonable opinion of DIP
Agent, Majority Lenders and Borrower, to effectuate the provisions of this
Section 2.14, and, for the avoidance of doubt, this Section 2.14 shall supersede
any provisions in Section 10.12. From and after such effectiveness, the Loans and
Commitments established pursuant to this Section 2.14 shall constitute Loans and
Commitments under, and shall be entitled to all the benefits afforded by, this
Agreement and the other Loan Documents, and shall, without limiting the
foregoing, benefit equally and ratably from the guarantees and security interests
created by any DIP Order and the Loan Documents. The Loan Parties shall take
any actions reasonably required by the DIP Agent or Majority Lenders to ensure
and/or demonstrate that the Liens and security interests granted by any DIP Order
or Loan Documents continue to be perfected under the UCC or otherwise after
giving effect to the establishment of any such new Term Loans and
Commitments.

(d) The aggregate original principal amount of Incremental Term
Loans shall not exceed $10,000,000, and an Incremental Term Loan may be made
only once under this Section 2.14.

Section 2.15 Extension of the Stated Maturity Date.

The Borrower may, by notice to the DIP Agent no later than five (5) days prior to the
Stated Maturity Date (as amended by this Section 2.15), whereupon the DIP Agent shall
promptly notify the Lenders of such notice, elect to extend the then current Stated
Maturity Date by up to three months,_provided, (i) that at the time of any such request no
Default or Event of Default shall exist and (ii) the Borrower shall have delivered an
updated Budget and Variance Report, which shall be satisfactory to the DIP Agent and
Majority Lenders; provided, further, that the Borrower may make no more than two
elections under this Section 2.15 each for up to three (3) months. An election under this
Section 2.15 shall become effective, and the Stated Maturity Date shall be deemed
amended by this Section 2.15, once the Borrower has paid the DIP Agent a fee for each
such extension in the amount of '/2 of 1 % of the aggregate outstanding principal amount
of the Obligations outstanding. The DIP Agent shall distribute such fees to the Lenders
ratably in accordance with the aggregate outstanding principal amount of their Term
Loans.
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ARTICLE 3

GUARANTY

Section 3.1 Guaranty.

(a) Each Guarantor hereby guarantees to the Lenders the full
and prompt payment of the Obligations, including, without limitation, any interest
thereon (including, without limitation, interest as provided in this Agreement, accruing
after the filing of a petition initiating any Insolvency Proceedings, whether or not such
interest accrues or is recoverable against the Borrower after the filing of such petition
for purposes of the Bankruptcy Code or is an allowed claim in such proceeding), plus
attorneys' fees and expenses if the obligations represented by this Guaranty are
collected by law, through an attorney-at-law, or under advice therefrom.

(b) Regardless of whether any proposed guarantor or any other
Person shall become in any other way responsible to the Lenders for or in respect of
the Obligations or any part thereof, and regardless of whether or not any Person now
or hereafter is responsible to the Lenders for the Obligations or any part thereof,
whether under this Guaranty or otherwise, shall cease to be so liable, each Guarantor
hereby declares and agrees that this Guaranty shall be a joint and several obligation of
each Guarantor, shall be a continuing guaranty and shall be operative and binding until
the Obligations shall have been indefeasibly paid in full in cash and the Commitments
shall have been terminated.

(c) Each Guarantor absolutely, unconditionally and irrevocably
waives any and all right to assert any defense (other than the defense of payment in
cash in full, to the extent of its obligations hereunder, or a defense that such
Guarantor's liability is limited as provided in Section 3.1(x)), set-off, counterclaim or
cross-claim of any nature whatsoever with respect to this Guaranty or the obligations
of the Guarantors under this Guaranty or the obligations of any other Person or party
(including, without limitation, the Borrower) relating to this Guaranty or the
obligations of any of the Guarantors under this Guaranty or otherwise with respect to
the Obligations in any action or proceeding brought by the Lenders to collect the
Obligations or any portion thereof, or to enforce the obligations of any of the
Guarantors under this Guaranty.

(d) The Lenders may (or may direct the DIP Agent to) from
time to time, without exonerating or releasing any Guarantor in any way under this
Guaranty, (i) take such further or other security or securities for the Obligations or any
part thereof as they may deem proper, or (ii) release, discharge, abandon or otherwise
deal with or fail to deal with any Guarantor of the Obligations or any security or
securities therefor or any part thereof now or hereafter held by any of the Lenders, or
(iii) amend, modify, extend, accelerate or waive in any manner any of the provisions,
terms, or conditions of the Loan Documents, all as it may consider expedient or
appropriate in its reasonable discretion. Without limiting the generality of the
foregoing, or of Section 3.1(e), it is understood that the Lenders may, without
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exonerating or releasing any Guarantor, give up, modify or abstain from perfecting or
taking advantage of any security for the Obligations and accept or make any
compositions or arrangements, and realize upon any security for the Obligations when,
and in such manner, and with or without notice, all as such Person may deem
expedient.

(e) Each Guarantor acknowledges and agrees that no change in
the nature or terms of the Obligations or any of the Loan Documents, or other
agreements, instruments or contracts evidencing, related to or attendant with the
Obligations (including any novation), shall discharge all or any part of the liabilities
and obligations of such Guarantor pursuant to this Guaranty; it being the purpose and
intent of the Guarantors and the Lenders that the covenants, agreements and all
liabilities and obligations of each Guarantor hereunder are absolute, unconditional and
irrevocable under any and all circumstances. Without limiting the generality of the
foregoing, each Guarantor agrees that until each and every one of the covenants and
agreements of this Guaranty is fully performed, and without possibility of recourse,
whether by operation of law or otherwise, such Guarantor's undertakings hereunder
shall not be released, in whole or in part, by any action or thing which might, but for
this paragraph of this Guaranty, be deemed a legal or equitable discharge of a surety or
guarantor, or by reason of any waiver, omission of any Lender, or its failure to proceed
promptly or otherwise, or by reason of any action taken or omitted by such Lender,
whether or not such action or failure to act varies or increases the risk of, or affects the
rights or remedies of, such Guarantor or by reason of any further dealings between the
Borrower, on the one hand, and any Lender, on the other hand, or any other guarantor
or surety, and such Guarantor hereby expressly waives and surrenders any defense to
its liability hereunder, or any right of counterclaim or offset of any nature or
description which it may have or may exist based upon, and shall be deemed to have
consented to, any of the foregoing acts, omissions, things, agreements or waivers.

(fl The Lenders may, without demand or notice of any kind
upon or to any Guarantor, at any time or from time to time when any amount shall be
due and payable hereunder by any Guarantor upon the occurrence and during the
continuance of an Event of Default, if the Borrower shall not have timely paid any of
the Obligations, set-off and appropriate and apply to any portion of the Obligations
hereby Guaranteed, and in such order of application as the Lenders may from time to
time elect in accordance with this Agreement, any deposits, property, balances, credit
accounts or moneys of any Guarantor in the possession of a Lender or under its control
for any purpose. If and to the extent that any Guarantor makes any payment to the
Lenders or any other Person pursuant to or in respect of this Guaranty, any claim
which such Guarantor may have against the Borrower by reason thereof shall be
subject and subordinate to the prior payment in full of the Obligations to the
satisfaction of the Lenders.

(g) The creation or existence from time to time of Obligations
in excess of the amount committed to or outstanding on the date of this Guaranty is
hereby authorized, without notice to any Guarantor, and shall in no way impair or
affect this Guaranty or the rights of the Lenders herein. It is the intention of each
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Guarantor and the Lenders that each Guarantor's obligations hereunder shall be, but
not in excess of, the Maximum Guaranteed Amount (as herein defined). The
"Maximum Guaranteed Amount" with respect to any Guarantor, shall mean the
maximum amount which could be paid by such Guarantor without rendering this
Guaranty void or voidable as would otherwise be held or determined by a court of
competent jurisdiction in any action or proceeding involving any state, provincial or
Federal bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance or
other similar laws relating to the insolvency of debtors.

(h) Upon the bankruptcy or winding up or other distribution of
assets of the Borrower, or of any surety or guarantor (other than the applicable
Guarantor) for any Obligations of the Borrower to the Lenders, the rights of the
Lenders against any Guarantor shall not be affected or impaired by the omission of
any Lender to prove its claim, or to prove the full claim, as appropriate, against the
Borrower or any such other guarantor or surety, and the Lenders may prove such
claims as they see fit and may refrain from proving any claim and in their discretion
may value as they see fit or refrain from valuing any security held by them without in
any way releasing, reducing or otherwise affecting the liability to the Lenders of each
of the Guarantors.

(i) Each Guarantor hereby absolutely, unconditionally and
irrevocably expressly waives, except to the extent such waiver would be expressly
prohibited by Applicable Law, the following: (i) notice of acceptance of this
Guaranty, (ii) notice of the existence or creation of all or any of the Obligations,
(iii) presentment, demand, notice of dishonor, protest and all other notices whatsoever
(other than notices expressly required hereunder or under any other Loan Document to
which any Guarantor is a party), (iv) all diligence in collection or protection of or
realization upon the Obligations or any part thereof, any obligation hereunder, or any
security for any of the foregoing, (v) all rights to enforce any remedy which the
Lender may have against the Borrower and (vi) until the Obligations shall have been
paid in full. in cash,. all rights. of subrogation,_ indemnification,..contribution and
reimbursement from the Borrower for amounts paid hereunder and any benefit of, or
right to participate in, any collateral or security now or hereinafter held by the DIP
Agent on behalf of the Lenders in respect of the Obligations. If a claim is ever made
upon the Lenders for the repayment or recovery of any amount or amounts received by
such Person in payment of any of the Obligations and such Person repays all or part of
such amount by reason of (A) any judgment, decree or order of any court or
administrative body having jurisdiction over such Person or any of its property, or
(B) any settlement or compromise of any such claim effected by such Person with any
such claimant, including the Borrower, then in such event each Guarantor agrees that
any such judgment, decree, order, settlement or compromise shall be binding upon
such Guarantor, notwithstanding any revocation hereof or the cancellation of any
promissory note or other instrument evidencing any of the Obligations, and such
Guarantor shall be and remain obligated to such Person hereunder for the amount so
repaid or recovered to the same extent as if such amount had never originally been
received by such Person.
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