Court File No.: CV-15-10936-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE UNITED STATES
BANKRUPTCY COURT WITH RESPECT TO XINERGY LTD.

APPLICATION OF XINERGY LTD. UNDER SECTION 46 OF THE COMPANIES’
CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AMENDED NOTICE OF MOTION
(Re: Shareholder Meeting)
(returnable on May 28, 2015)

The moving party, Mr. Jon Nix (the largest shareholder of Xinergy Ltd. (“Xinergy™))
will make a motion before a Judge of the Ontario Superior Court of Justice (Commercial List) on
Thursday, May 28, 2015 at 10:00 o’clock in the moming, or as soon after that time as the motion

can be heard, at 330 University Avenue, in the City of Toronto.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

L an order abridging the time of service of the Notice of Motion and the Motion Record

herein and dispensing with further service thereof;

% declaring the stay of proceedings granted pursuant to the Initial Recognition Order and

Supplemental Order of Justice Newbould dated April 23, 2015 (as amended, the “Recognition

Order and the “Supplemental Order”. respectively) does not apply to the sharcholder meeting




(the “Shareholder Meeting™) that was requisitioned by Jon Nix pursuant to Section 105(4) of

the Ontario Business Corporations Act (“OBCA™);

3. or in the alternative to paragraph 2, an order that the stay of proceedings in the

Recognition Order and/or Supplemental Order shall be lifted for the limited purpose of holding

the Sharcholder Meeting;

4, ordering that Xinergy immediately deliver Jon Nix a copy of Xinerey’s shareholder list

pursuant to Section 146 of the OBCA:

5. an order granting certain related administrative relief regarding the conduct of the
Shareholder Meeting to ensure that the Shareholder Meeting is not delayed, including, among

other things, ordering that:

(a) the Chair of the Shareholder Meeting shall be independent of both the

management and current board of directors of Xinergy and Jon Nix;
(b) the Shareholder Meeting shall occur on June 19, 2015:
(c) the Shareholder Meeting shall not be cancelled, rescheduled or adjourned; and

(d)  the Chair of the Sharcholder Meeting shall be entitled to treat any non-voting
common shares of Xinergy (the “Non-Voting Shares”) as voting common shares
(the “Voting Shares”) for the purpose of the Shareholder Meeting if presented
with clear evidence that a holder of Non-Voting Shares has provided notice to
Xinergy of such holder’s request that such Non-Voting Shares be converted to

Voting Shares as provided for in the articles of Xinergy, notwithstanding any



record date set for the Shareholder Meeting or failure to act by Xinergy or transfer

agent;

(e) or in the alternative to paragraph 4(d), an order that the Chair of the Shareholder
Meeting shall be able to consider and accept the votes of a shareholder if
presented with clear evidence that the sharcholder is the holder of Voting Shares,
notwithstanding any record date set for the Sharcholder Meeting or the failure to

act by Xinergy or a transfer agent;

6. such further and other relief as counsel may request and this Honourable Court may deem

just.

THE GROUNDS FOR THE MOTION ARE:

The Parties

7. Xinergy is an Ontario corporation incorporated under the OBCA that operates

subsidiaries in the United States in the business of coal mining;

8. As of the date of Xinergy’s most recent quarterly public filing, there were approximately
58.3 million Voting Shares issued and outstanding, and approximately 7.5 million Non-Voting

Shares issued and outstanding;

L Jon Nix is the founder and former Chairman and Chief Executive Officer of Xinergy;

10.  Jon Nix is the largest shareholder of Xinergy being the registered and beneficial holder of

7,467,541 Non-Voting Shares and 4,592,563 Voting Shares.



Chapter 11 Proceeding

11.  On April 6, 2015, Xinergy, along with 25 of its 26 subsidiaries, commenced a proceeding
(the “Chapter 11 Proceeding™) by filing a voluntary petition for relief under chapter 11 of title
11 of the United States Bankruptcy Code (the “Bankruptey Code™), in the United States

Bankruptey Court for the Western District of Virginia (the “US Bankruptcy Court”);
12. The Chapter 11 Proceeding is expected to proceed on an expedited time line;

13. On April 23, 2015, the Ontario Superior Court recognized the Chapter 11 Proceeding
under the Companies’ Creditors Arrangement Act (“CCAA”) and stayed all actions and

proceedings against Xinergy until otherwise ordered by the Court;
14.  Xinergy filed for Chapter 11 protection without notice to Jon Nix;
Consideration of Non-Voting Shares

15. On April 16, 2015, Jon Nix’s counsel sent a request to Xinergy requesting his Non-

Voting Shares be converted to Voting Shares;

16. On April 20, 2015, the Ontario Securities Commission (the “OSC”) issued a cease trade
order (the “CTQ”) (which order replaced a temporary order issued by the OSC on April 8, 2015)
ceasing all trading in the securities of Xinergy as a result of the failure of Xinergy to file

continuous disclosure materials as required by Ontario securities law;

17. Xinergy’s counsel informed Jon Nix that the CTO prevented the conversion of the Non-

Voting Shares to Voting Shares;



18. Subsequently, the OSC issued an order partially revoking the CTO for the limited

purpose of allowing Jon Nix to convert his Non-Voting Shares 1o Voting Shares:;

19. Xinergy has refused to effect the conversion and has not issued Voting Shares to Jon Nix

pursuant to the articles of Xinergy:

21.  In the circumstances it is fair and just for the Chair of the Shareholder Meeting to treat

any Non-Voting Shares as Voting Shares for the purpose of the Shareholder Meeting if presented
with clear evidence that a holder of Non-Voting Shares has provided notice to Xinergy of such
holder’s request that such Non-Voting Shares be converted to Voting Shares as provided for in

the articles of Xinergy;

Support for Shareholder Meeting

22. Prior to the Chapter 11 Proceeding, Jon Nix requested that the board of directors hold a
shareholder meeting for the purpose of removing certain individuals from their positions as

directors of Xinergy and electing new directors to serve on the board;

23.  The board did not agree to hold a shareholder meeting;

24. Jon Nix has received confirmations from shareholders holding approximately 49.5% of

Xinergy’s outstanding and issued Voting Shares and Non-Voting Shares stating such



shareholders will vote in favour of removing certain individuals from their positions as directors

of Xinergy and electing new directors to serve on the board;

25. Jon Nix reccived the support for the proposed changes despite the fact that he was only

able to solicit fifteen (15) sharcholders due to Ontario securities law;

Requisition of Shareholder Meeting

26.  On April 16, 2015, as the holder of not less than five percent (5%) of the issued Voting
Shares of the Xinergy, Jon Nix requisitioned the directors of Xinergy to call a special meeting of

shareholders under section 105 of the OBCA for the following purposes:
(a) to set the number of directors to be elected at the Sharcholder Meeting at four (4);

(b) to remove Todd Swanson, Joesph Groia, and Mark Holliday as directors of

Xinergy; and
(c) to elect Jeff Wilson and Debra Powers and re-elect Robert Metcalfe and Gregory

Mason as directors of Xinergy;

27, In response to the requisition, Xinergy refused to call a shareholder meeting and is

currently seeking relief in the US Bankruptcy Court regarding the Shareholder Meeting;

28.  Jon Nix has begun the process to call the Shareholder Meeting to be held on June 19,

2015, with a record date of May 20, 2015, in accordance with Section 105(4) of the OBCA;

29.  Jon Nix secks administrative relief in respect of the Shareholder Meeting to ensure it is

not delayed;



Shareholder List

30. On May 13, 2013, Jon Nix requested a sharcholder list of Xinergy from TMX Equity

Transfer Services (“TMX Equity”), Xinergy’s transfer agent:

3. TMX Equity requested payment from Jon Nix and Jon Nix paid the applicable fee for the

shareholder list;

32. Xinergy has refused to provide instructions to TMX Equity to deliver to the shareholder

list to Jon Nix;

33. Over 10 days have passed since Jon Nix requested the shareholder list and Jon Nix is

entitled to the list pursuant to Section 146(2) of the OBCA:

34, The moving party relies on:
(a) Sections 97, 99, 102, 105, 106, 107 122 and 146 of OBCA;
(b) Sections 11, 11.02, 48, 50 and the other provisions of the CCAA and the inherent
and equitable jurisdiction of this Court;

(c) Rules 1.04, 2.03, 3.02, 16.08 and 37 of the Rules of Civil Procedure, R.R.O. 1990,

Reg. 194, as amended; and
(d)  Such further and other grounds as counsel may advise and this Court may permit.
THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:

a) The Affidavit of Jon Nix sworn on May 13, 2015 and the exhibits attached

thereto; and



b) Such further and other material as counsel may advise and this Honourable Court

may permit.

May 27, 2015

Thornton Grout Finnigan LLP
Barristers & Solicitors

Suite 3200, TD West Tower

100 Wellington Street West

P.O. Box 329, Toronto-Dominion Centre
Toronto, ON MS5K 1K7

James H. Grout (LSUC #22741H)
Email: jerout@tef.ca
Tel:  (416) 304-0557

Lee M. Nicholson (LSUC# 66412I)
Email: Inicholson@tgf.ca
Tel:  (416) 304-7979\Fax: (416) 304-1313

Lawyers for Jon Nix
TO: THIS HONOURABLE COURT

AND TO: THE ATTACHED SERVICE LIST



EMAIL SERVICE LIST FOR XINERGY LTD.
(AS AT MAY 27, 2015)

TO:

CASSELS BROCK & BLACKWELL LLP
Suite 2100, Scotia Plaza

40 King Street West

Toronto, ON MS5H 3C2

Michael Wunder

Tel:  (416) 860-6484

Fax: (416) 640-3206

Email: mwunder(@casselsbrock.com

Ryan Jacobs

Tel:  (416) 860-6465

Fax: (416) 640-3189

Email: rjacobs@casselsbrock.com

Jane Dietrich

Tel: (416) 860-5223

Fax: (416) 640-3144

Email: jdietrich@casselsbrock.com

Natalie Levine

Tel:  (416) 860-6568

Fax: (416) 640-3207

Email: nlevine(@casselsbrock.com

Canadian Lawyers for Xinergy Ltd.

AND TO:

Thornton Grout Finnigan LLP
Barristers & Solicitors

Suite 3200, TD West Tower

100 Wellington Street West

P.O. Box 329, Toronto-Dominion Centre
Toronto, ON M5K 1K7

James H. Grout
Tel:  (416) 304-0557

Email: jporter@tgf.ca

Lee M. Nicholson

Tel:  (416) 304-7979
Fax: (416)304-1313
Email: Inicholson@tef.ca

Lawyers for Jon Nix




AND TO:

DELOITTE RESTRUCTURING INC.
Restructuring Services — Financial Advisory
181 Bay Street

Brookfield Place, Suite 1400

Toronto, ON M5J 2V1

Adam Bryk
Tel:  (416) 643-8252
Email: abryk@deloitte.ca

Jim Robinson

Tel:  (416) 775-7448

Fax: (416) 601-6690

Email: jimrobinson@deloitte.ca

Proposed Information Officer

AND TO:

BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130

Toronto, ON M5X 1A4

S. Richard Orzy

Tel: (416) 777-5737

Fax: (416)863-1716

Email: orzyr{@bennettjones.com

Sean Zweig

Tel:  (416) 777-6254

Fax: (416) 863-1716

Email: zweigs@bennettjones.com

Lawyers for Deloitte Restructuring Inc.




AND TO:

FASKEN MARTINEAU DUMOULIN LLP
333 Bay Street, Suite 2400

Bay Adelaide Centre, Box 20

Toronto, ON MS5H 2T6

Stuart Brotman

Tel:  (416) 865-5419

Fax: (416)364 7813

Email: sbrotman(@fasken.com

Aubrey E. Kauffman
Tel: (416) 868-3538
Fax: (416) 565-6957
Email: akauffman@fasken.com

Lawyers for the Prepetition Secured Lenders, Informal Group of Noteholders and
DIP Lenders

AND TO:

HUNTON & WILLIAMS LLP
Riverfront Plaza, East Tower

951 East Byrd Street

Richmond, VA 23219

Tyler Brown

Tel:  (804) 788-8674

Fax: (804) 788-8212
Email: tpbrown@hunton.com

Henry P. Long

Tel. (804) 787-8036
Fax: (804) 343-4600
Email: hlong@hunton.com

Shannon Daily

Tel:  (804) 787-8093
Fax: (804) 343-4653
Email: sdaily@hunton.com

Justin F. Paget

Tel:  (804) 787-8132
Fax: (804) 343-4633
Email: jpaget@hunton.com

U.S. Lawyers for Xinergy Ltd.




AND TO:

THOMPSON HINE LLP
335 Madison Avenue, 11th Floor
New York New York 10017-4611

Irving C. Apar, Esq.
Tel:  (212) 908-3964
Fax: (212) 344-6101
Email: Irving. Apar(@ThompsonHine.com

THOMPSON HINE LLP
3900 Key Center

127 Public Square
Cleveland, Ohio 44114-1291

Curtis L. Tuggle

Tel: (216) 566-5904

Fax: (216) 566-5800

Email: Curtis. Tuggle@ThompsonHine.com

Lawyers for Wells Fargo Bank, National Association

AND TO:

WILDEBOER DELLELCE LLP
Wildeboer Dellelce Place

Suite 800, 365 Bay Street

Toronto Ontario M5H 2V 1

Rory Cattanach

Tel:  (416) 361-4779
Fax: (416)361-1790
Email: rory@wildlaw.ca

Sanjeev Patel

Tel: (416) 361-4779
Fax: (416)361-1790
Email: spatel@wildlaw.ca

Lawyers for Jon Nix




AND TO:

DEPARTMENT OF JUSTICE CANADA
The Exchange Tower

Suite 3400, 130 King St. W.

Toronto, ON M5X 1K6

Diane Winters

Tel: (416) 973-3172

Fax: (416) 973-0810

Email: diane.winters(@justice.gc.ca

Edward Park

Tel:  (416) 954-1016

Fax: (416)973-0810

Email: edward.park@justice.gc.ca

Edward Harrison

Tel: (416) 973-7126

Fax: (416)973-0810

Email: edward.harrison@justice.gc.ca

Solicitors for Canada Revenue Agency

AND TO:

ONTARIO SECURITIES COMMISSION
20 Queen Street West, 20" Floor
Toronto, ON MS5H 3S8

Sonia Castano
Tel: (416) 593-8314
Email: scastano(@osc.gov.on.ca

AND TO:

TORONTO STOCK EXCHANGE
The Exchange Tower

130 King Street West

Toronto, ON M5X 1J2

Jennifer Wall
Tel: (416) 814-8881
Email: jennifer.wall@tsx.com




AND TO:

TMX EQUITY TRANSFER SERVICES
200 University Avenue, Suite 300
Toronto, ON M5H 4H1

Eleni Mastoras

Tel:  (416) 607-7880

FFax: (416) 361-0470

Email: eleni.mastoras@tmx.com




COURIER SERVICE LIST
(AS AT MAY 26, 2015)

TO:

WELLS FARGO BANK, NATIONAL ASSOCIATION, AS
COLLATERAL TRUSTEE

45 Broadway, 14" Floor

New York, NY 10006

AND TO:

WELLS FARGO BANK NATIONAL ASSOCIATION
7000 Central Parkway NE Suite 550
Atlanta, GA 30328

Attention: Corporate Trust Services Administrator Xinergy Group

AND TO:

WELLS FARGO BANK, NATIONAL ASSOCIATION
625 Marquette Avenue

MAC N9311-161

Minneapolis, Minnesota 55402

Attention: Thomas M. Korsman
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