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L FACTS

1. The Plan of Compromise and Arrangement (the “District Plan™) of Lutheran Church —
Canada, the Alberta — British Columbia District (the “District”) was sanctioned by the Court on
August 5, 2016 (the “Sanction Order”).

2. Part of the District Plan included the establishment of a subcommittee (the “District
Subcommittee”) which was empowered to commence a class action (the “District
Representative Action”). The District Subcommittee was established by an Order also granted
on August 5, 2016 (the “District Subcommittee Order”).

3. Paragraph 9 of the District Subcommittee Order states:

The mandate of the District Subcommittee, in accordance with the District Plan shall

include, but is not limited to: '

{a) taking reasonable steps to maximize the amount of funds that are ultimately available
for distribution to the District Representative Action Class under the District
Representative Action;...

{c) serving in a fiduciary capacily to all the District Representative Action Class with
respect to the District Representative Action. [emphasis added]

4, In early 20186, prior to the Sanction Qrder and the District Subcommittee Order being
granted, proceedings were commenced by Sharon Sherman and Marilyn Huber against certain
third parties in Court of Queen’s Bench Action No. 1603-03142 (the “Sherman/Huber Action”).
The Sherman/Huber Action was stayed by an Order granted on March 9, 2016.

5, The Statement of Claim filed in the Sherman/Huber Action has been amended to add
Encharis Community Housing and Service ("ECHS"), the District, and certain directors and
officers of the District Group as defendants, and to add the representative plaintiff appointed
pursuant to the District Subcommittee Order.

6. The District Group has the following insurance policies available:
(&) The District/DIL - $5,000,000 per claim;

(b) ECHS/EMSS - $5,000,000 per claim.
Affidavit of Kurtis Robinson filed January 23, 2015 at
Exhibit “T"
7. The District Group has reported the District Representative Action to their insurers. The
District Group has been diligently working with the insurers. The insurers have not yet



confirmed coverage for the District Group or the directors and officers who have been named as
defendants in the amended Sherman/Huber Action.

8. The representative plaintiff seeks to confirm the amendments made to the Statement of
Claim in the Sherman/Huber Action and permission to continue that Action as the District
Representative Action. He also seeks to lift the stay of proceedings so that the District
Representative Action can proceed. |

9. At the application heard on February 24, 2017, the District Representative Action
counsel acknowledged in argument that his application for an appraisal of the Sage
Developments Inc. (“Sage”) properties was to attack the value of the Sage shares. This
application was dismissed. However, the District Group wishes to ensure that any such future
application is brought in this Action and not in the Representative Actions.

n ISSUES:

A. Should the stay of proceedings be lifted with respect to the District
Representative Action?

B. Should the representative plaintiff be permitted to continue the Sherman/Huber
Action as the District Representative Action?

C. Should future applications relating to the value of the shares of Sage or the
underlying assets be made in this Action?

Il. LAW AND ANALYSIS:

A. Should the stay of proceedings be lifted with respect to the District
Representative Action?

10.  The District Group agrees with the general principles respecting the lifting of a stay that
are cited in the case law submitted by the representative plaintiff. The representative plaintiff
bears a “very heavy onus” of showing that the stay should be lifted. “In determining whether to
lift the stay, the court should consider whether there are sound reasons for doing so consistent
with the objectives of the CCAA, including a consideration of the balance of convenience, the
relative prejudice to the parties, and where relevant, the merits of the proposed action.”

Canwest Global Communcations Corp, Re, 2011 ONSC

2215, 2011 CarswellOnt 2392 (Ont. 8.C.) (“Canwest")
{Tab 1) at para. 27



11,

Timminco Lid., Re, 2014 ONSC 3393, 2014 CarswellCnt
9328 (Ont. S.C.) (Tab 2) at para 50

In considering whether a stay of proceedings should remain in place, the Court has a broad
discretion. The Court must always have regard to the particular facts of each case. One of

. the purposes of the stay period is to prevent manoeuvres for positioning amongst the

12.

13.

14.

creditors. The CCAA is intended to serve a broad constituency of stakeholders, including
the company’s employees. The CCAA is also intended to enable the continuance of the
company seeking the protection of the CCAA.

Canadian Airlines Corp., Re, [2000] A.J. No. 1692, 2000

CarswellAlta 622 (Alta. Q.B.) ("Canadian Airlines”) (Tab
3) at paras. 15 and 19

Canwest at paras. 24 — 25, 27

The fact that the continuation of a stay of proceedings may prejudice one or more creditors
is actually anticipated and should not affect the Court’s exercise of authority to continue the
stay. The potential prejudice “is offset by the benefit to all creditors and to the company of

facilitating a reorganization. The court’s primary concerns under the CCAA must be for the
debtor and all of the creditors.”

Canwest at para. 25

Where the parties involved in the restructuring need to focus their attention on completing
the restructuring rather than class action proceedings, it is appropriate for the stay of
proceedings to remain in piace.

Sino-Forest Corp., Re, 2012 ONSC 6275, 2012
CarswellOnt 14102 (Ont. 8.C.) (“Sino-Forest’) (Tab 4)

Where the debtor companies have been named in class action proceedings, the Court also
has an inherent jurisdiction to prevent the class action lawsuit from proceeding against third
parties who have also been named in the suit. The rationale for permitting the stay to also
apply to third parties is that it would be a waste of judicial resources and a duplication of
court time to allow the class action to proceed against some of the defendants in the law suit
but not the others. Additionally, the possibility of inconsistent findings on similar or identical
factual and legal issues is eliminated.
Canadian Aitlines at para. 38
Timminco Ltd., Re, 2012 CarswellOnt 5390, 2012 ONSC

2515 (Ont. 8.C.) (Tah 5) at para. 24
Sino-Forest at para 21



15.

16.

17.

18.

18.

20.

In the case at Bar, the District Representative Action was put in place as part of the District
Plan. It was foreseen that at some point this class action would proceed. However, the
District Plan contempiated the District Representative Action proceeding after the Monitor's
Certificate was filed and the restructuring was fully completed. The District Group is
concerned with the stay of proceedings being lifted at this point in time. Its concern is
twofold.

First, the District Group is down to a skeletal staff. Although the main transaction
contemplated by the District Plan has been completed, the remaining staff are still involved
in completing the remaining transactions and attempting fo settle one outstanding claim.
Some of these remaining transactions and the outstanding claim involve negotiations with
third parties. The remaining staff members have historical knowledge that will be of great
assistance to the District Group in these negotiations. The District Group is concerned that
if the District Representative Action is ailowed to proceed, these knowledgeable staff
members may quit due to the added stress. [f this happens, it could have a significant
impact upon the negotiations.

Second, and more importantly, the insurers have not yet confirmed the appointment of
directors and officers (“D&0") counsel. If there is negligence on the part of the directors
and officers of the District Group, which may or may not be the case, then the insurance
coverage is the most significant asset which could provide further recovery for the District
Depositors who have chosen to remain in the class action.

Through the Monitor, the District Representative Action Counsel was made aware that the
insurers for the District Group were in the process of confirming coverage.

If the stay of proceedings is lifted now, the District Group and the individual directors and
officers named in the District Representative Action will likely have to hire their own
separate legal counsel, who may take different strategic steps than D&Q counsel.

The insurers have made it very clear to the District Group that any steps taken adverse to
the insurers may lead to a denial of insurance coverage. The District Group is concerned
that if the insurers disagree with a strategic step taken, or any step taken for that matter, it
may lead to a denial of coverage and the loss of a potential asset for those District
Depositors who remain in the class action. Given this risk, it is questionable whether the
District Subcommittee is fulfilling its duty to “maximize the amount of funds that are
ultimately available for distribution to the District Representative Action Class” or its
fiduciary duty to the District Representative Action Class.



21. The District Group continues to cooperate with the insurers by providing them with
information. The District Group also continues to make inquiries of the insurers as to
whether coverage will be confirmed. Under the District Plan, the District Representative
Action was not to proceed until the Monitor’s Certificate was filed. The District Group had
anticipated that it would have more time to confirm that coverage was in place for the
directors and officers. Having the stay of proceedings lifted at this point in time without
appropriate legal counsel being appointed puts the District Group and the directors and
officers at a disadvantage.

22. It is understandable that the District Subcommittee wants to proceed with the District
Representative Action as soon as possible. While some of the District Depositors that are
participating in the District Representative Action are elderly, as can be seen from the
Seventh Confidential Affidavit of Cameron Sherban, those referred to in Mr. Beinert's
affidavit are not destitute. It is submitted that the potential loss of the main asset for
recovery outweighs any loss of time that is the result of keeping the stay of proceedings in
place.

23. Additionally, if the District Group and the directors and officers have to hire their own
individual counsel it will certainly add significant time and expense to proceedings in the
District Representative Action. -

24. For these reasons, it is submitted that the application of the representative plaintiff should
be dismissed.

B. Should the representative plaintiff be permitted to continue the
Sherman/Huber Action as the District Representative Action?

25. This is a substantive procedural question to be determined as part of the District
Representative Action. [t may have significant consequences in terms of the applicabiiity of
limitation periods.

26, As stated above, D&O counsel for the District Group has not been appointed. It is
submitted that this part of the application should be adjourned until after D&O counsel has
been confirmed.



27.

28.

C. Should future applications relating to the value of the shares of Sage or the
underlying assets be made in this Action?

We understand that as part of his application to require Sage to disclose information to
permit a separate appraisal of the Core Assets, as defined in the District Plan, which were
transferred to Sage, it was acknowledged in argument by the District Representative Action
Counsel that the reason for such an assessment was to ultimately attack the value of the
Sage shares and increase the potential claim under the Répfesentative Actions.

The value of the shares was established through a process which was sanctioned as part
of the District Plan. Such an application constitutes a collateral attack on the District Plan,
and the other Plans of Compromise and Arrangement that have been filed in these
proceedings. It should be prohibited by the Court as an abuse of process. Should such an
application or any other application relating directly or indirectly to questioning the value of
the shares of Sage be made, it should be heard in this Action on notice to all affected
parties in this Action and in the Representative Actions.

Iv. CONCLUSION:

29. Considering the balance of convenience and the potential prejudice that either party may

30.

suffer, it is appropriate for the stay of proceedings to remain in place. If the stay is lifted,
the remaining staff of the District Group may quit which would impact upon current
negotiations that are being conducted as a part of the final restructuring steps, and the
continued operation of the District Group.

More importantly, if the stay is lifted, there is the potential that steps could be taken in the
District Representative Action that the insurers may view as adverse to their interests. This
could result in a denial of coverage which would be a loss of a potential significant asset for
the District Depositors that remain in the District Representative Action.



ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Bishop & McKenzie LLP

Per:

—

-

francis N. J. Tarhan,

Solicitors for the Lutheran Church -
Canada, The Alberta — British
Columbia District, Encharis
Community Housing and Services,
Encharis Management and Support
Services, and Lutheran Church —
Canada, The Alberta — British
Columbia District Investments Ltd.
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-In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985, C-36, as Amended

And In the Matter of a Plan of Compromise or Arrangement of
Canwest Global Communications Corp. and Other Applicants

Pepall J.
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Headnote
Bankruptcy and insolvency — Companics' Creditors Arrangement Act — Initial application — Lifting of stay

C Entities obtained initial order under Companies' Creditors Arrangement Act (CCAA) staying all proceedings
against them — As part of CCAA proceedings, claims procedure order was granted which established procedure
for identification and quantification of claims against C Entities — B was dismissed after having been employed
by division of one of C Entifies lor 20 years — Unicn filed claims pursuant to claims procedure order in respect of
certain outstanding grievances — Claim with respect to B's grievances was not resolved — Plan was implemented, at
which time all operating assets of C Entities were transferred and C Entities ceased operations — Stay with respect
to employer was terminated — Stay with respect to remaining C Entities was extended — Union brought motion
for order lifting stay of proceedings in respect of B's grievances and directing that they be adjudicated in accordance
with collective agreement — Motion granted — Generally speaking, grievances should be adjudicated along with
other claims pursuant to provisions of claims procedure order within context of CCAA proceedings ~ Present case
was unique — Employer emerged from CCAA protection and was currently operating under different name — B
was 20 year employee — Given stage of CCAA proceedings, fact that stay relating to employer had been lifted, and
B's employment tenure, B ought to be given opportunity to pursue his claim for reinstatement rather than being
compelled to have that entitlement monetized by claims officer if so ordered ~-- No meaningful prejudice would
ensue to any stakeholder — Balance of convenience and interests of justice favoured lifting stay to permit grievances
to proceed through arbitration rather than before claims procedure officer.
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1 The Communications, Energy and Paperworkers Union of Canada ("CEP") requests an order lifting the stay of
proceedings in respect of certain grievances and directing that they be adjudicated in accordance with the provisions of
the applicable collective agreement. In the alternative, CEP requests an order amending the claims procedure order so
as to permit the subject claim to be adjudicated in accordance with the provisions of the collective agreement,

Background Facts

2 On October 6, 2009, the CMI Entities obtained an initial order pursuant to the CCAA staying all proceedings and
claims against them. Specifically, paragraphs 15 and 16 of that order stated:

NO PROCEEDINGS AGAINST THE CMI ENTITIES OR THE CMI PROPERTY

15. THIS COURT ORDERS that until and including November 5, 2009, or such later date as this Court may order
(the "Stay Period"), no proceeding-or enforcement process in any court or tribunal {each, a "Proceeding") shall be
commenced or continued against or in respect of the CMI Entities, the Monitor or the CMI CRA or affecting the
CMI Business or the CMI Property, except with the written consent of the applicable CMI Entity, the Monitor
and the CMI CRA (in respect of Proceedings affecting the CMI Entities, the CMI Property or the CMI Business),
the CMI CRA (in respect of Proceedings affecting the CMI CRA), or with leave of this Court, and any and all
Proceedings currently under way against or in respect of the CMI Entities or the CMI CRA or affecting the CMI
Business or the CMI Property are hereby stayed and suspended pending further Order of this Court. In the case of
the CMI CRA, no Proceeding shall be commenced against the CMI CRA or its directors and officers without prior
leave of this Court on seven (7) days notice to Stonecrest Capital Inc.

NO EXERCISE OF RIGHTS OR REMEDIES

16. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any individual, firm,
corporation, governmental body or agency, or any other entities (all of the foregoing, collectively being "Persons”
and each being a "Person") against or in respect of the CMI Entities, the Monitor and/or the CMI CRA, or affecting
the CMI Business or the CMI Property, are hereby stayed and suspended except with the written consent of the
applicable CMI Entity, the Monitor and the CMI CR A (in respect of rights and remedies affecting the CMI Entities,
the CMI Property or the CMI Business), the CMI CRA (in respect of rights or remedies affecting the CMI CRA),
or leave of this Court, provided that nething in this Order shall (i) empower the CMI Entities to carry on any
business which the CMI entities are not lawfully entitled to carry on, (ii) exempt the CMI Entities from compliance
with statutory or regulatory provisions relating to health, safety or the environment, (iii) prevent the filing of any
registration to preserve or perfect a security interest, or (iv) prevent the registration of claim for lien.

3 On October 14, 2009, as part of the CCAA proceedings, I granted a claims procedure order which established a
claims procedure for the identification and quantification of claims against the CMI Entities. In that order, "Claim" is

defined as any right or claim of any Person against one or more of the CMI Entities in existence on the Filing Date !
(a "Prefiling Claim"} and any right or claim of any Person against one or more of the CMI Entities arising out of the
restructuring on or after the Filing Date (a "Restructuring Claim"). Claims arising prior to certain dates had to be asserted
within the claims procedure failing which they were forever extinguished and barred, Pursuant to the claims procedure
order, subject to the discretion of the Court, claims of any person against one or more of the CMI Entities were to be
determined by a claims officer who would determine the validity and amount of the disputed claim in accordance with
the claims procedure order. The Honourable Ed Saunders, The Honourable Jack Ground and The Honourable Coulter
Osborne were appointed as claims officers. Other persons could also be appointed by court order or on consent of the
CMI Entities and the Monitor. This order was unopposed. It was amended on November 30, 2009 and again the motion
was unopposed. As at October 29, 2010, over 1,800 claims asserted against the CMI Entities had been finally resolved
in accordance with and pursuant to the claims procedure order.

YastiaveNext - canapa Copyight @ Thomson Reuters Canada Limited of s Toensors {excluding individual court documants), All rights reservad,
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4 On October 27, 2010, CEP was authorized to represent its current and former union members including pensioners
employed or formerly employed by the CMI Entities to the extent, if any, that it was necessary to do so.

5  On the date of the initial order, CEP had a number of outstanding grievances. CEP filed claims pursuant to the
claims procedure order in respect of those grievances. The claim that is the subject matter of this motion is the only claim
filed by CEP that has not been resolved and therefore is the only claim filed by CEP that requires adjudication. There
is at least one other claim in Western Canada that may require adjudication.

6 John Bradley had been employed for 20 years by Global Television, a division of Canwest Television Limited
Partnership ("CTLP"), one of the CMI Entities. Mr. Bradley is a member of CEP. On February 24, 2010, CTLP
suspended Mr. Bradley for alleged misconduct. On March 8, 2010, CEP filed a grievance relating to his suspension
under the applicable collective agreement. On March 25, 2010, CTLP terminated his employment. On March 26, 2010,
CEP filed a grievance requesting full redress for Mr. Bradley's termination, This would include reinstatement to his
employment. On June 23, 2010 a restructuring period claim was filed with respect to the Bradley grievances on the
following basis:

The Union has filed this claim in order to preserve its rights. Filing this claim is without prejudice to the Union's
ability to pursue all other remedies at its disposal to enforce its rights, including any other statutory remedies
available. Notwithstanding that the Union has filed the present claim, the Union does not agree that this claim

is subject to compromise pursuant [to the CCAA] 2 _The Union reserves its right to make further submissions in
this regard.

7  In spite of the parties' good faith attempts to resolve the Bradley grievances and the Bradley claim, no resolution
was achieved.

8  The Plan was sanctioned on July 28, 2010 and implemented on October 27, 2010, At that time, all of the operating
assets of the CMI Entities were transferred to the Plan Sponsor and the CMI Entities ceased operations. The CTLP
stay was also terminated. The stay with respect to the Remaining CMI Entities (as that term is defined in the Plan) was
extended until May 5, 2011, Pursuant to an order dated September 27, 2010, following the Plan implementation date
the Monitor shall be:

(a) empowered and authorized to exercise all of the rights and powers of the CMI Entities under the Claims
Procedure Order, including, without limitation, revise, reject, accept, settle and/or refer for adjudication Claims
{as defined in the Claims Procedure Order) all without {i) seeking or obtaining the consent of the CMI Entities,
the Chief Restructuring Advisor or any other person, and (ii) consulting with the Chief Restructuring Advisor
in the CMI Entities; and

(b) take such further steps and seek such amendments to the Claims Procedure Qrder or additional orders as
the Monitor considers necessary or appropriate in order to fully determine, resolve or deal with any Claims.

9 The Monitor has taken the position that if the Bradley matter is not resolved, the claim should be referred to a

_claims officer for determination. It is conceded that a claims officer would have no jurisdiction to reinstate Mr. Bradiey

to his employment.

10 CEP now requests an order lifting the stay of proceedings in respect of the Bradley grievances and directing that
they be adjudicated in accordance with the provisions of the collective agreement. In the alternative, CEP requests an
order amending the claims procedure order so as to permit the Bradley claim to be adjudicated in accordance with the
provisions of the collective agreement.

WestiawNaxt- canapa Copyright & Thomson Reutars Canada Limited or its fioonsors {fexcluding individual court documents). Al fights reserved,
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11 For the purposes of this motion and as is obvious from the motion seeking to lift the stay, both CEP and the
Monitor agree that the stay did catch the Bradley claim and that it is encompassed by the definition of claim found in
the claims procedure order.

12 Since the commencement of the CC4A proceedings, CEP has only sought to lift the stay in respect of one other
claim, that being a claim relating to a grievance filed by CEP on behalf of Vicky Anderson. The CMI Entities consented
to lifting the stay in respect of Ms. Anderson's claim because at the date of the initial order, there had already been eight
days of hearing before an arbitrator, all evidence had already been called, and only one further date was scheduled for
final argument. Ultimately, the arbitrator ordered that Ms. Anderson be reinstated but made no order for compensation.

13 Pursuant to Article 12.3 of the applicable collective agreement, discharge grievances are to be heard by a single
arbitrator. All other grievances are to be heard by a three person Board of Arbitration unless the parties consent to
submit the grievance to a single arbitrator. The single arbitrator is to be selected within 10 days of the notice of referral to
arbitration from a list of 5 people drawn by lot. An award is to be given within 30 days of the conclusion of the hearing.
The list of arbitrators was negotiated and included in the collective agreement. The arbitrator has the power to reinstate
with or without compensation.

14 The evidence before me suggests that adjudications of grievances under collective agreements are typically much
more costly and time consuming than adjudications before a claims officer as the latter may determine claims in a
summary manner and there is more control over scheduling, The Monitor takes the position that additional cost and
delay would arise if the claims were adjudicated pursuant to the terms of the collective agreement rather than pursuant
to the terms of the claims procedure order.

Issues
15 Both parties agree that the following two issues are to be considered:

(a) Should this court lift the stay of proceedings in respect of the Bradley grievances and direct that the Bradley
grievances be adjudicated in accordance with the provisions of the collective agreement?

(b) Should this court amend the claims procedure order so as to permit the Bradley claim to be adjudicated in
accordance with the provisions of the collective agreement?

Positions of the Parties

16  In brief, dealing firstly with the stay, CEP subimits that the balance of convenience favours pursuit of the grievances
through arbitration. CEP is seeking to compel the employer to comply with fundamental obligations that flow from
the collective agreement. This includes the appointment of an arbitrator on consent who has jurisdiction to award
reinstatement if he or she determines that there was no just cause to terminate Mr, Bradley's employment. Requiring that
the claim and the grievances be adjudicated in a manner that is inconsistent with the collective agreement would have
the effect of depriving the griever of some of the most fundamental rights under a collective agreement. Furthermore,
permitting the grievances to proceed to arbitration would prejudice no one.

17 Alternatively, CEP submits that the claims procedure order ought to be amended. It is in conflict with the terms
of the collective agreement. Pursuant to section 33 of the CCA4, the collective agreement remains in force during the
CCAA proceedings. The claims procedure order must comply with the express requirements of the CCAA. Lastly, orders
issued under the CCA4A should not infringe upon the right to engage in associational activities which are protected by
the Charter of Rights and Freedoms.

18 The Monitor opposes the relief requested. On the issue of the lifting of the stay, it submits that the CCA44 is
intended to provide a structured environment for the negotiation of compromises between a debtor company and its

WastiawNext caNapa Copyright @ Thomson Reuters Canata Limiled of its licensors {exciuding Individual court documents). Al Aghts reserved.
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creditors for the benefit of both. The stay of proceedings permits the CCAA to accomplish its legislative purpose and in
particular enables continuance of the company seeking CCAA protection.

19 The lifting of a stay is discretionary. Mr. Bradley is no more prejudiced than any other creditor and the claims
procedure established under the order has been uniformly applied. The claims officer has the power to recognize Mr.
Bradley's right to reinstatement and monetize that right. The efficacy of CCAA4 proceedings would be undermined if
a debtor company was forced to participate in an arbitration outside the CCAA4 proceedings. This would place the
resources of an insolvent CCAA debtor under strain. The Monitor submits that CEP has not satisfied the onus to
demonstrate that the lifting of the stay is appropriate in this case.

20 As for the second issue, the Monitor submits that the claims procedure order should not be amended. Courts
regularly affect employee rights arising from collective agreements during CCAA proceedings and recent amendments to
the CCAA do not change the existing case law in this regard. Furthermore, amending the claims procedure order would
undermine the purpose of the CCAA. Lastly, relying on the Supreme Court of Canada's statements in Health Services &

Support-Facilities Subsector Bargaining Assn. v. British Columbia® , the claims procedure order does not interfere with
freedom of association.

21  Following argument, I requested additional brief written submissions on certain issues and in particular, to what
employment Mr. Bradley would be reinstated if so ordered. I have now received those submissions from both parties.

Discussion
1, Stay of Proceedings

22 The purpose of the CCAA has frequently been described but bears repetition. In Leandorff General Partner Lid.,
Re* , Farley J. stated:

The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor
company and its creditors for the benefit of both.

23 The stay provisions in the CCA4 are discretionary and very broad. Section 11.02 provides that:

(1) A court may, on an initial application in respect of the debtor company, make an order on any terms that
it may impose, effective for the period that the court considers necessary, which period may not be more than
30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect
of the company under the Bankruptcy and Insolvency Act or the Winding Up and Restructuring Act;

{b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

{c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(2) A court may, on an application in respect of a debtor company other than an initial application, make an
order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all
proceedings taken or that might be taken in respect of the company under an A4ct referred to in paragraph

(D(a);
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(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

24 *As the Court of Appeal noted in Nortel Networks Corp., Re 7 the discretion provided in section 11 is the engine
that drives this broad and flexible statutory scheme. The stay of proceedings in section 11 should be broadly construed to
accomplish the legislative purpose of the CCAA and in particular to enable continuance of the company seeking CCAA

protection: Lehndorff General Partier Lid. e

25 Section 11 provides an insolvent company with breathing room and by doing so, preserves the status quo to assist
the company in its restructuring or arrangement and prevents any particular stakeholder from obtaining an advantage
over other stakeholders during the restructuring process. It is anticipated that one or more creditors may be prejudiced

in favour of the collective whole. As stated in Lelmdorff General Partner Lid. 7.

The possibility that one or more creditors may be prejudiced should not affect the court's exercise of its authority
to grant a stay of proceedings under the CCAA because this effect is offset by the benefit to all creditors and to
the company of facilitating a reorganization. The court's primary concerns under the CCA A must be for the debtor
and all of the creditors.

26 In Camwest Global Communications Corp., Re S, I had occasion to address the issue of lifting a stay in a CCAA4
proceeding. I referred to situations in which a court had lifted a stay as described by Paperny J. (as she then was) in

Canadian Airlines Corp., Re. ? and by Professor McLaren in his book, " Canadian Commercial Reorganization: Preventing

Bankruptcy" o They included where:
a) a plan is likely to fail;

b) the applicant shows hardship (the hardship must be caused by the stay itself and be independent of any pre-
existing condition of the applicant creditor);

c) the applicant shows necessity for payment;

d) the applicant would be significantly prejudiced by refusal to lift the stay and there would be no resulting
prejudice to the debtor company or the positions of creditors;

e) it is necessary to permit the applicant to take steps to protect a right that could be lost by the passage of time;

f) after the lapse of a significant period, the insolvent debtor is no closer to a proposal than at the commencement
of the stay period;

g) there is a real risk that a creditor's loan will become unsecured during the stay period;

h) it is necessary to allow the applicant to perfect a right that existed prior to the commencement of the stay
period;

i) it is in the interests of justice to do so.

27  Thelifting of a stay is discretionary. As I wrote in Camvest Global Commuumnications Corp., Re Ll
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There are no statutory guidelines contained in the Act. According to Professor R.H. McLaren in his book "Canadian
Commercial Reorganization: Preventing Bankruptcy", an opposing party faces a very heavy onus if it wishes to
apply to the court for an order lifting the stay. In determining whether to lift the stay, the court should consider
whether there are sound reasons for doing so consistent with the objectives of the CCAA, including a consideration
of the balance of convenience, the relative prejudice to parties, and where relevant, the merits of the proposed action:

ICR Conumnercial Real Estate { Regina Ltd. v. Bricore Land Group Ltd. (2007). 33 C.B.R. (5“’) 50 (Sask. C.A.) at
para. 68. That decision also indicated that the judge should consider the good faith and due diligence of the debtor
company.

28  There appears to be no real issue that the grievances are caught by the stay of proceedings. In Swioky River Coal

Lid., Re ]2, the issue was whether a judge had the discretion under the CCAA to establish a procedure for resolving a
dispute between parties who had previously agreed by contract to arbitrate their disputes. The question before the court
was whether the dispute should be resolved as part of the supervised reorganization of the company under the CCAA or
whether the court should stay the proceedings while the dispute was resolved by an arbitrator. The presiding judge was
of the view that the dispute should be resolved as expeditiously as possible under the CCAA proceedings. The Alberta
Court of Appeal upheld the decision stating:

The above jurisprudence persuades me that "proceedings" in section 11 includes the proposed arbitration under the
B.C. Arbitration Act. The Appellants assert that arbitration is expeditious. That is often, but not always, the case.
Arbitration awards can be appealed. Indeed, this is contemplated by section 15(5) of the Rules. Arbitration awards,
moreover, can be subject to judicial review, further lengthening and complicating the decision making process. Thus,
the efficacy of CCAA4 proceedings (many of which are time sensitive) could be seriously undermined if a debtor
company was forced to participate in an extra-CCA 4 arbitration. For these reasons, having taken into account the
nature and purpose of the CCAA, T conclude that, in appropriate cases, arbitration is a "proceeding” that can be

stayed under section 11 of the CCAA. &

29 Ido recognize that the Snwky River decision did not involve a collective agreement but an agreement to arbitrate.
That said, the principles described also apply to an arbitration pursuant to the terms of a collective agreement.

30 In considering balance of convenience, CEP's primary concerns are that the claims procedure order does not
accord with the rights and obligations contained in the collective agreement. Firstly, a claims officer is the adjudicator
rather than an arbitrator chosen pursuant to the terms of the collective agreement and secondly, reinstatement is not an
available remedy before a claims officer. Thirdly, an arbitration imports rules of natural justice and procedural fairness
whereas the claims procedure is summary in nature.

31 The claims officers who were identified in the claims procedure order are all former respected and experienced judges
who are well suited and capable of addressing the issues arising from the Bradley claim. Furthermore, had this been a
real issue, CEP could have raised it earlier and identified another claims officer for inclusion in the claims procedure
order. Indeed, an additional claims officer still could be appointed but no such request was ever advanced by CEP.

32 Should the claims officer find that CTLP did not have just cause to terminate Mr. Bradley's employment, he can
recognize Mr. Bradley's right to reinstatement by monetizing that right. This was done for a multitude of other claims
in the CCAA proceedings including claims filed by CEP on behalf of other members. I note that Mr. Bradley would not
be receiving treatment different from that of any other creditor participating in the claims process.

33 Theclaims process is summary in nature for a reason. It reduces delay, streamlines the process, and reduces expense
and in so doing promotes the objectives of CCAA. Indeed, if grievances were to customarily proceed to arbitration,
potential exists to significantly undermine the CCAA proceedings. Arbitration of all claims arising from collective
agreements would place the already stretched resources of insolvent CCAA debtors under significant additional strain
and could divert resources away from the restructuring. It is my view that generally speaking, grievances should be
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adjudicated along with other claims pursuant to the provisions of a claims procedure order within the context of the
CCAA proceedings.

34  That said, it seems to me that this case is unique. While the claims procedure order and the meeting order of June
23, 2010 provide that all claims against CTLP and others arising prior to certain dates must be asserted within the claims
procedure failing which they are forever extinguished and barred, the stay relating to CTPL was terminated on October
27, 2010. CTLP has emerged from CCAA protection and is currently operating in the normal course having changed
its name to Shaw Television Limited Partnership ("STLP"). If the grievance relating to Mr. Bradley's termination is
successful, he could be reinstated to his employment at STLP. The position of CEP, Mr. Bradley and the Monitor is that
reinstatement, if ordered, would be to STLP. Counsel for CEP advised the court that notice of the motion was given
to STLP and that a representative was present in court for the argument of the motion although did not appear on the
record. The Monitor has also confirmed that Shaw Communications Inc., the parent of STLP, was aware of the motion
and its connsel has confirmed its understanding that any reinstatement of Mr, Bradley, if ordered, would be to STLP.

35  Asmentioned, Mz, Bradley was a 20 year employee. While I do not consider the identity of the arbitrator and
the natural justice arguments of CEP to be persuasive, given the stage of the CCAA proceedings, the fact that the stay
relating to CTLP has been lifted, and Mr. Bradley's employment tenure, [ am persuaded that he ought to be given the
opportunity to pursue his claim for reinstatement rather than being compelled to have that entitlement monetized by a
claims officer if so ordered. Counsel for the Monitor has confirmed that the timing of the distributions would not appear
to be affected by the outcome of this motion. No meaningful prejudice would ensue to any stakeholder. It seems to me
that the balance of convenience and the interests of justice favour lifting the stay to permit the grievances to proceed
through arbitration rather than before the claims procedure officer. Therefore, CEP's motion to lift the stay is granted
and the Bradley grievances may be adjudicated in accordance with the terms of the collective agreement.

2. Amendment of the Claims Procedure Order

36 Inlight of my decision on the stay, it is not strictly necessary to consider whether the claims procedure order should
be amended as requested by CEP as alternative reliefl. As this issue was argued, however, I will address it.

37  Section 33 of CCAA4 was added to the statute in September, 2009. The relevant sub-sections now provide:

33(1) If proceedings under this Act have been commenced in respect of a debtor company, any collective agreement
that the company has entered into as the employer remains in force, and may not be altered except as provided
in this section or under the laws of the jurisdiction governing collective bargaining between the company and the
bargaining agent.

33(8) For greater certainty, any collective agreement that the company and the bargaining agent have not agreed
to revise remains in force, and the court shall not alter its terms.

38 Justice Mongeon of the Québec Superior Court had oceasion to address the effect of section 33 of the CCAA in

Whire Birch Paper Holding Co.. Re 14 He stated that the fact that a collective agreement remains in force under a CCAA
proceeding does not have the effect of "excluding the entire collective labour relations process from the application of

the CCAA." > He went on to write that:

It would be tantamount to paralyzing the employer with respect to reducing its costs by any means at all, and to

providing the union with a veto with regard to the restructuring process. 16

39 In Canwest Global Commmications Corp., Re. 17, I wrote that section 33 of the CCA A4 "maintains the terms and

obligations contained in the collective agreement but does not alter priorities or status,” 18 1n that case when dealing
with the issue of immediate payment of severance payments, I wrote:
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There are certain provisions in the amendments that expressly mandate certain employee related payments. In
those instances, section 6(5) dealing with a sanction of a plan and section 36 dealing with a sale outside the
ordinary course of business being two such examples, Parliament specifically dealt with certain employee claims.
If Parliament had intended to make such a significant amendment whereby severance and termination paymenis
(and all other payments under a collective agreement) would take priority over secured creditors, it would have

done so expressly. 1

40 I agree with the Monitor's position that if Parliament had intended to carve grievances out of the claims process, it
would have done so expressly. To do so, however, would have undermined the purpose of the CCAA4 and in particular,
the claims process which is designed to strearmline the resolution of the multitude of claims against an insolvent debtor in
the most time sensitive and cost efficient manner. It is hard to imagine that it was Parliament's intention that grievances
under collective agreements be excluded from the reach of the stay provisions of section 11 of the CCAA or the ancillary
claims process. In my view, such a result would sericusly undermine the objectives of the Act.

41  Furthermore, I note that over 1,800 claims have been processed and dealt with by way of the claims procedure
order, many of them involving claims filed by CEP on behalf of its members. CEP was provided with notice of the
motion wherein the claims procedure order and the claims officers were approved. CEP did not raise any objection to
the claims procedure order, the claims officers or the inclusion of grievances in the claims procedure at the time that
the order was granted. The claims procedure order was not an order made without notice and none of the prerequisites
to variation of an order has been met. Had I not lifted the stay, I would not have amended the claims procedure order
as requested by CEP.

42  CEP's last argument is that the claims procedure order interferes with Mr. Bradley's freedoms under the Canadian
Charter of Rights and Freedoms. In this regard I make the following observations. Firstly, this argument was not advanced
when the claims procedure order was granted. Secondly, CEP is not challenging the validity of any section of the CCAA.
Thirdly, nothing in the statute or the claims procedure inhibits the ability to collectively bargain. In Health Services &

Suppore-Fucilities Subsector Bargaining Assn. v. British Columbia 0 , the Supreme Court of Canada stated:

We conclude that section 2(d) of the Charter protects the capacity of members of labour unions to engage, in
association, in collective bargaining on fundamental workplace issues. This protection does not cover all aspects of
“collective bargaining”, as that term is understood in the statutory labour relations regimes that are in place across
the country. Nor does it ensure a particular outcome in a labour dispute or guarantee access to any particularly
statutory regime. ...

In our view, it is entirely possible to protect the "procedure" known as collective bargaining without mandating

constitutional protection for the fruits of that bargaining process. 2

43 In my view, nothing in the claims procedure or the CCA4 impacts the procedure known as collective bargaining.

Conclusion

44 Under the circumstances, the request to lift the stay as requested by CEP is granted. Had it been necessary to do
so, I would have dismissed the alternative relief requested.

Motion granted.
Footnotes
i The Filing Date was October 6, 2009, the date of the initial order.
2 The word's in brackets were omitted but presumably this was the intention.
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MOTION by representative plaintiff to lift stay of class action, obtained by defendant corporation.

Morawet; R.S.J.:
Introduction

1 On May 14, 2009, Kim Orr Barristers PC, counsel to the representative plaintiff Mr. St. Clair Pennyfeather
("Plaintiff's Counsel"), initiated the proposed class action (the "Class Action™), which names as defendants Timminco
Limited ("Timminco"), a third party, Photon Consulting LLC, and certain of the directors and officers of Timminco,
(the "Directors™).

2 The Class Action focusses on alleged public misrepresentations that Timminco possessed a proprietary metallurgical
process that provided a significant cost advantage in manufacturing solar grade silicon for use in manufacturing solar
cells.

3 Mr. Pennyfeather alleges that the representations were first made in March 2008, after which the shares of Timminco
gained rapidly in value to more than $18 per share by June 5, 2008. Subsequently, Mr. Pennyfeather alleges that as
Timminco began to acknowledge problems with the alleged proprietary process, the share price fell to the point where
the equity was described as "penny stock” prior to its delisting in January 2012,

4 Intheinitial order, granted January 3, 2012 in the Companies' Creditors Arrangement Act., R.S.C. 1985, c. C-36, as
amended (the "CCAA") proceedings, Timminco sought and obtained stays of all proceedings including the Class Action
as against Timminco and the Directors (the "Initial Order").

5  Timminco also obtained a Claims Procedure Order on June 15, 2012 (the "CPO"). Among other things, the CPO
established a claims-bar date of July 23, 2012 for claims against the Directors. Mr. Pennyfeather did not file a proof
of claim by this date.

6 No CCAA plan has been put forward by Timminco and there is no intention to advance a CCAA plan.

7 Mr, Pennyfeather moves to lift the stay to allow the Class Action to be dealt with on the merits against all named
defendants and, if necessary, for an order amending the CPO to exclude the Class Action from the CPO or to allow the
filing of a proof of claim relating to those claims.

8 The Class Action seeks to access insurance moneys and potentially the assets of Directors.

9  The respondents on this motion, (the Directors named in the Class Action), contend that the failure to file a claim
under the CPO bars any claim against officers and directors or insurance proceeds.

10 Neither Timminco nor the Monitor take any position on this motion.

11 For the reasons that follow, the motion of Mr. Pennyfeather is granted and the stay is lifted so as to permit Mr,
Pennyfeather to proceed with the Class Action.

The Stay and CPO
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12 The Initial Order contains the relevant stay provision (as extended in subsequent orders):

24. This Court Orders that during the Stay Period... no Proceeding may be commenced or continued against any
former, current or future directors or officers of the Timminco Entities with respect to any claim against the directors
or officers that arose before the date hereof and that relates to any obligations of the Timminco Entities whereby the
directors or officers are alleged under any law to be liable in their capacities as directors or officers or the payment
or performance of such obligations, until a compromise or arrangement in respect of the Timminco Entities, if one is
filed, is sanctioned by this court or is refused by the creditors of the Timminco Entities or this Court.

{emphasis added]

13 InMay and June 2012, The Court approved sales transactions comprising substantially all of the Timminco Entities'
assets. In their June 7, 2012 Motion, the Timminco Entities sought an extension of the Stay Period to "give the Timminco
Entities sufficient time to, among other things, close the transactions relating to the Successful Bid and carry out the
Claims Procedure". The Timminco Entities sought court approval of a proposed claims procedure to "identify claims
which may be entitled to distributions of potential proceeds of the ... transactions..." The Timminco entities took the
position that the Claims Procedure was "a fair and reasonable method of determining the potential distribution rights
of creditors of the Timminco Entities".

14 The mechanics of the CPO are as follows. Paragraph 2(h) of the CPO defines the Claims Bar Date as 5:00 p.m.
on July 23, 2012, "D&O Claims" are defined in para. 2(f)(iii):

Any existing or future right or claim of any person against one or more of the directors and/or officers of the
Timminco Entity which arose or arises as a result of such directors or officers position, supervision, management
or involvement as a director or officer of a Timminco Entity, whether such right, or the circumstances giving rise
to it arose before or after the Initial Order up to and inciuding this Claims Procedure whether enforceable in any
civil, administrative, or criminal proceeding (each a "D&O Claim") {and collectively the "D&O Claims™), including
any right:

a. relating to any of the categories of obligations described in paragraph 9 of the Initiat Order, whether accrued
or falling due before or after the Initial Order, in respect of which a director or officer may be liable in his or
her capacity as such;

b. in respect of which a director or officer may be liable in his or her capacity as such concerning employee
entitlements to wages or other debts for services rendered to the Timrminco Entities or any one of them or for
vacation pay, pension contributions, benefits or other amounts related to employment or pension plan rights
or benefits or for taxes owing by the Timminco Entities or amounts which were required by law to be withheld
by the Timminco Entities;

c. in respect of which a director or officer may be liable in his or her capacity as such as 2 result of any act,
omission or breach of duty; or

d. that is or is related to a penalty, fine or claim for damages or costs.
Provided however that in any case "Claim" shall not include an Excluded Claim.

15 The CPO appears to bar a person who fails to file a D&O Claim by the Claims Bar Date from asserting or enforcing
the claim:

19. This Court orders that any Person who does not file a proof of a D&O Claim in accordance with this order by
the claims-bar date or such other later date as may be ordered by the Court, shall be forever barred from asserting
or enforcing such D&O Claim against the directors and officers and the directors and officers shall not have any

WestiawNext. carapa Copyright ® Thomson Reutars Canada Limited or its licensors {axcluding Individual court documents), All fghts resenver.



Timminco Ltd,, Re, 2014 ONSC 3393, 2014 CarsweliOnt 9328
2014 ONSC 3393, 2014 CarswellOnt 9328, 14 C.B.R. (6th} 113, 242 A.C.W.S. (3d} 764

liability whatsoever in respect of such D&O Claim and such D&O Claim shall be extinguished without any further
“act or notification.

[emphasis added]
Mir. Pennyfeather's Position

16 Mr. Pennyfeather advances a number of arguments. Most significantly, he argues that it is not fair and reasonable
to allow the defendants to bar and extinguish the Class Actions claims through the use of an interim and procedural
court order. He submits that the respondents attempt to use the CCAA in a tactical and technical fashion to achieve a
result unrelated to any legitimate aspect of either a restructuring or orderly liquidation, The operation of the fair and
reasonable standard under the CCAA calls for the exercise of the Court’s discretion to lift the stay and, if necessary,
amend the CPO to either exclude the Class Action claims or permit submissions of a class proof of claim.

17 In support of this argument, Mr. Pennyfeather adds that there is no evidence that any of the Directors who
are defendants in the class action contributed anything to the CCAA process, and that the targeted insurance proceeds
are not available to other creditors. Thus, he submits, a bar against pursuing these funds benefits only the insurance
companies who are not stakeholders in the restructuring or liquidation.

18 Mr. Pennyfeather advances a number of additional arguments. Because I am persuaded by this first submission,
it is not necessary to discuss the additional arguments in great detail. However, I will give a brief summary of these
additional arguments below.

19 First, Mr. Pennyfeather submits, since the stay was ordered, he has attempted Lo have the stay lified as it relates
to the Class Action.

20 Second, Mr. Pennyfeather submits that the CPO did not permit the filing of representative claims, unlike, for
example, claims processed in Labourers' Pension Fund of Central and Eastern Canada v. Sino-Forest Corp., 2013 ONSC
1078, 100 C.B.R. {5th) 30 (Ont. 5.C.J. [Commercial List]). Representative claims are generally not permitted under
the CCAA and the solicitors for the representative plaintiff do not act for class members prior to certification (see:
Muscletech Research & Development Inc., Re (2006), 25 C.B.R. (51h) 218 (Ont. S.C.J. [Commercial List])). Therefore,
Mr. Pennyfeather submits that the omission in the order obtained by the Timminco entities, of the type of provision
contained in the Sino-Forest Claims Order, precluded the action that they now assert should have been taken.

21 Third, Mr. Pennyfeather responds to the significant argument made by the responding parties that the CPO bars
the claim. Hé submits that the Class Action, which alleges, infer alia, misrepresentations and breaches of the Securities
Act, R.85.0. 1990, c. 8.5, is unaffected by the CPO. There are several reasons for this. First, the CPO excludes claims that
cannot be compromised as a result of the provisions of s. 5.1(2) of the CCAA. Alternatively, even if Mr, Pennyfeather
and other class members are not creditors pursuant to section 5.1(2), he submits that Parliament has clearly intended
to exclude claims for misrepresentation by directors regardless of who brought them. In addition, insofar as the Class
Action seeks to recover insurance proceeds, the CPO did not, according to Mr. Pennyfeather, affect that claim.

22 Insummary, Mr. Pennyfeather's most significant argument is that the CCAA process should not be used in a tactical
manner to achieve a result collateral to the proper purposes of the legislation. The rights of putative class members should
be determined on the merits of the Class Action, which are considerable given the evidence. Further, the lifting of the
stay is fair and reasonable in all of the circumstances.

Directors' Position

23 Counsel to directors and officers named in the proposed class action, other than Mr. Walsh (the "Defendant
Directors") submit there are three issues to be considered on the motion: (a) should the CPO be amended to grant
Mr. Pennyfeather the authority to file a claim on behalf of the class members in the D&O Claims Procedure? (b) if
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Mr. Pennyfeather is granted the authority to file a claim on behalf of the class members, should the claims-bar date be
extended to allow him the opportunity to file a late claim against the Defendant Directors? and (c) if Mr. Pennyfeather
is permitted to file a late claim against the Defendant Directors, shouid the D&O stay be lifted to allow the proposed
class action to proceed against the Defendant Directors?

24  The Defendant Directors take the position that: (a) Mr. Pennyfeather does not have the requisite authority and/or
right to file a claim on behalf of the class action members and the CPO and should not be amended to permit such; (b) if
Mr. Pennyfeather is granted the authority to file a claim on behalf of the class members, the claims-bar date should not
be extended to allow Mr. Pennyfeather to file a late claim; and (c) if Mr. Pennyfeather is permitted to file a late claim,
the D&O stay should not be lifted to allow the proposed class action to proceed against the Defendant Directors,

25 The Defendant Directors counter Mr. Pennyfeather's arguments with a number of points. They take the position
that while they were holding office, they assisted with every aspect of the CCAA process, including (i) the sales process
through which the Timminco Entities sold substantially all of their assets and obtained recoveries for the benefit of their
creditors; and (ji) the establishment of the claims procedure, resigning only after the claims-bar date passed.

26  The Defendant Directors also submit that Mr. Pennyfeather has been aware of, and participated in, the CCAA
proceedings since the weeks following the granting of the Initial Order. They submit that at no time prior to this motion
did Mr. Pennyfeather take any position on the claims procedures established to seek the authority to file a claim on
behalf of the class members. They submit that, at this point, Mr. Pennyfeather is asking the court to exercise its discretion
to (i) amend the CPO to grant him the authority to file a claim on behalf of the class members; (i) extend the claims-
bar date to allow him to file such claim; and (iii) lift the stay of proceedings. They submit that Mr. Pennyfeather asks
this discretion be exercised to allow him to pursue a claim against the Defendant Directors which remains uncertified,
is in part statute barred, and lacks merit.

27 Counsel to the Defendant Directors submits that the D&Q Claims Procedure was initiated for the purpose of
determining, with finality, the claims against the directors and officers. They submit that the D&Q Claims Procedure has
at no time been contingent on, tied to, or dependent on the filing of a Plan of Arrangement by the Timminco Entities.

28  Simply put, the Defendant Directors submit that the CPO sets a claims-bar date of July 23, 2012 for claims against
Directors and Mr. Pennyfeather did not file any Proof of Claim against the Defendant Directors by the claims-bar date.
Accordingly, they submit that the claims against the Defendant Directors contemplated by the Class Action are currently
barred and extinguished by the CPO. -

29 The arguments put forward by Mr. Walsh are similar,

30 Counsel to Mr. Walsh attempts to draw similarities between this case and Sino-Forest. Counse! submits this is a
case where Mr. Pennyfeather intentionally refused to file a Proof of Claim in support of a securities misrepresentation
claim against Timminco and its directors and officers.

31  They further submit that Mr. Pennyfeather is asking for the Court to exercise its discretion in his favour to lift the
stay of proceedings, in order to allow him to pursue a proceeding which has been largely, if not entirely neutered by the
Court of Appeal (leave to appeal to the Supreme Court of Canada dismissed). They point out that just like in Sino-Forest,
tolift the stay would be an exercise in futility where the Court commented that "there is no right to opt out of any CCAA
process...by virtue of deciding, on their own volition, not to participate in the CCAA process”, the objectors relinguished
their right to file a claim and take steps, in a timely way, to assert their rights to vote in the CCAA proceeding.

32 Counsel to Mr. Walsh also takes the position that Mr. Pennyfeather’s only argument is a strained effort to avoid
the plain language of the CPQ in an effort to say that his claim is an "excluded claim" and therefore a Proof of Claim
was never required. Even if Mr. Pennyfeather was right, counsel to Mr. Walsh submits that Mr. Pennyfeather still would
have been required to file a Proof of Claim, failing which his claim would have been barred. Under the CPO, proofs of
such claims were still called for, even if they were not to be adjudicated. '
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33 They note that Mr. Pennyfeather was aware of the CCAA proceeding and the Initial Order. As early as January
17, 2012, counsel to Mr. Pennyfeather contacted counsel for Timminco, asking for consent to lift the Stay.

34 Counsel contends that the "excluded claim” language that Mr. Pennyfeather relies on is not found in the definition of
D&O Claim, Under the terms of the CPO, the language is a carve-out from the larger definition of "claim”, not the subset
definition of D&QO Claim. As a result, counsel submits that proofs of claim are still required for D&O Claims, regardless
of whether they are excluded claims. In that way, the universe of D&O Claims would be known, even if excluded claims
would ultimately not be part of a plan.

33 Mr. Walsh also takes the position that Mr. Pennyfeather made an intentional decision not to file a claim. Mr.
Walsh emphasizes that Mr. Pennyfeather had full notice of the motion for the CPO and chose not to oppose or appear
on the motion. Further, at no time did Mr. Pennyfeather request the Monitor apply to court for directions with respect
to the terms of the CPO.

36 Mr. Walsh submits he is prejudiced by the continuation of the Class Action and he wants to get on with his life
but is unable to do so while the claim is extant.

Law and Analysis

37  For the purposes of this motion, I must decide whether the CPO bars Mr. Pennyfeather from proceeding with the
Class Action and whether I should lift the stay of proceedings as it applies to the Class Action. For the reasons that follow,
1 conclude that the CPO should not serve as a bar to proceeding with the Class Action and that the stay should be lifted.

38 As Iexplain below, the application of the claims bar order and lifting the stay are discretionary. This discretion
should be exercised in light of the purposes of both claims-bar orders and stays under the CCAA. A claim bar order
and a stay under the CCAA are intended to assist the debtor in the restructuring process, which may encompass asset
realizations. At this point, Timminco's assets have been sold, distributions made to secured creditors, no CCAA plan
has been put forward by Timminco, and there is no intention to advance a CCAA plan. It seems to me that neither the
stay, nor the claims bar order continue to serve their functional purposes in these CCAA proceedings by barring the
Class Action. In these circumstances, I fail to see why the stay and the claim bar order should be utilized to obstruct the
plaintiff from proceeding with its Class Action.,

The Purpose of Stay Orders and Claims-Bar Orders

39 For the purposes of this motion, it is necessary to consider the objective of the CCAA stay order. The stay of
proceedings restrains judicial and extra-judicial conduct that could impair the ability of the debtor company to continue
in business and the debtor's ability to focus and concentrate its efforts on negotiating of a compromise or arrangement:
Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3¢) 303 (Ont. Gen. Div.).

40  Sections 2, 12 and 19 of the CCAA provide the definition of a "Claim" for the purposes of the CCAA and also
provide guidance as to how claims are to be determined. Section 12 of the CCAA states

12. The court may fix deadlines for the purposes of voting and for the purposes of distributions under a compromise
or arrangement.

The use of the word "may" in s. 12 indicates that fixing deadlines, which includes granting a claims bar order, is
discretionary. Additionally, as noted above the CPO provided at para, 19 that a D&O Claim could be filed on "such
other later date as may be ordered by the Court".

41  Itis also necessary to return to first principles with respect to claims-bar orders. The CCAA is intended to facilitate
a compromise or arrangement between a debtor company and its creditors and shareholders. For a debtor company
engaged in restructuring under the CCAA, which may include a liquidation of its assets, it is of fundamental importance
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to determine the quantum of liabilities to which the debtor and, in certain circumstances, third parties are subject. It is
this desire for certainty that led to the development of the practice by which debtors apply to court for orders which
establish a deadline for filing claims.

42 Adherence to the claims-bar date becomes even more important when distributions are being made (in this case,
to secured creditors), or when a plan is being presented to creditors and a creditors' meeting is called to consider the
plan of compromise. These objectives are recognized by s. 12 of the CCAA, in particular the references to "voting" and
"distribution".

43 Insuch circumstances, stakeholders are entitled to know the implications of their actions. The claims-bar order can
assist in this process. By establishing a claims-bar date, the debtor can determine the universe of claims and the potential
distribution to creditors, and creditors are in a position to make an informed choice as to the alternatives presented to
them. If distributions are being made or a plan is presented to creditors and voted upon, stakeholders should be able to
place a degree of reliance in the claims bar process.

44  Stakeholders in this context can also include directors and officers, as it is not uncommon for debtor applicants
to propose a plan under the CCAA that compromises certain claims against directors and officers. In this context, the
provisions of s. 5.1 of the CCAA must be respected.

45 In the case of Timminco, there have been distributions to secured creditors which are not the subject of challenge.
The Class Action claim is subordinate in ranking to the claims of the secured creditors and has no impact on the
distributions made to secured creditors. Further, there is no CCAA plan. There will be no compromise of claims against
directors and officers. I accept that at the outset of the CCAA proceedings there may very well have been an intention
on the part of the debtor to formulate a CCAA plan and further, that plan may have contemplated the compromise of
certain claims against directors and officers. However, these plans did not come to fruition. What we are left with is to
determine the consequence of failing to file a timely claim in these circumstances.

46  Inthe circumstances of this case, i.e., in the absence of a plan, the purpose of the claims bar procedure is questionable.
Specifically, in this case, should the claims bar procedure be used to determine the Class Action?

47 In my view, it is not the function of the court on this motion to determine the merits of Mr. Pennyfeather's claim.
Rather, it is to determine whether or not the claims-bar order operates as a bar to Mr. Pennyfeather being able to put
forth a claim. It does not act as such a bar.

48  Itseems tome that CCAA proceedings should not be used, in these circumstances, as a tool to bar Mr. Pennyfeather
from proceeding with the Class Action claim. In the absence of a CCAA proceeding, Mr. Pennyfeather would be in
position to move forward with the Class Action in the usual course. On a principled basis, a claims bar order in a
CCAA proceeding, where there will be no CCAA plan, should not be used in such a way as to defeat the claim of Mr.
Pennyfeather. The determination of the claim should be made on the merits in the proper forum. In these circumstances,
where there is no CCAA plan, the CCAA proceeding is, in my view, not the proper forum.

49 Similar considerations apply to the Stay Order. With no prospect of a compromise or arrangement, and with the
sales process completed, there is no need to maintain the status quo to allow the debtor to focus and concentrate its
efforts on negotiating a compromise or arrangement. In this regard, the fact that neither Timminco nor the Monitor
take a position on this motion or argue prejudice is instructive.

Applicability of Established Tests

50  Thelifting of a stay is discretionary. In determining whether to lift the stay, the court should consider whether there
are sound reasons for doing so consistent with the objectives of the CCAA, including a consideration of (a) the balance of
convenience; (b) the relative prejudice to the parties; and (c) where relevant, the merits of the proposed action: Canwest
Global Communications Corp., Re, 2011 ONSC 2215, 75 C.B.R. (5th) 156 (Ont. S.C.J. [Commercial List]), at para. 27.
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51 Counsel to Mr. Walsh submit that courts have historically considered the following factors in determining whether
to exercise their discretion to consider claims after the claims-bar date: (a) was the delay caused by inadvertence and, if
sq, did the claimant act in good faith? (b) what is the effect of permitting the claim in terms of the existence and impact of
any relevant prejudice caused by the delay; (c) if relevant prejudice is found, can it be alleviated by attaching appropriate
conditions to an order permitting late filing? and (d) if relevant prejudice is found which cannot be alleviated, are there
any other considerations which may nonetheless warrant an order permitting late filing?

52 These are factors that have been considered by the courts on numerous occasions (see, for example, Siro-Forest;

Sammi Atlas Inc., Re(1998), 3 C.B.R. (4th) 171 {Ont. Gen. Div. [Commercial List]), Blue Range Resource Corp., Re, 2000

ABCA 285,193 D.L.R. (4th) 314 (Alta. C.A.), leave to appeal to 5.C.C. refused, (S.C.C.); Canadian Red Cross Society |-
Société Canadienne de ln Croix-Rouge, Re (2008), 48 C.B.R. (5th) 41 (Ont. §.C.1.Y; and Iverylane Corp. v. Country Style

Realty Ltd., [2004] O.J. No. 2662 (Ont. 8.C.J. [Commercial List])).

53  However, it should be noted that all of these cases invelved a CCAA Plan that was considered by creditors.
54 Inthe present circumstances, it seems fo me there is an additional factor to take into account: there is no CCAA Plan.

55 I have noted above that certain delay can be attributed to the CCAA proceedings and the impact of Green v.
Canadian Imperial Bank of Commerce, 2014 ONCA 90 (Ont. C.A.), at the Court of Appeal. That is not a full answer
for the delay but a partial explanation.

56  The prejudice experienced by a director not having a final resolution to the proposed Class Action has to be weighed
as against the rights of the class action plaintiff to have this matter heard in court. To the extent that time constitutes a
degree of prejudice to the defendants, it can be alleviated by requiring the parties to agree upon a timetable to have this
matter addressed on a timely basis with case management.

57 1 have not addressed in great detail whether the CPO requires excluded claims to be filed. In my view, it is not
necessary to embark on an analysis of this issue, nor have I embarked on a review of the merits. Rather, the principles
of equity and fairness dictate that the class action plaintiff can move forward with the claim. The claim may face many

"hurdles. Some of these have been outlined in the factum submitted by counsel to Mr. Walsh. However, that does not
necessarily mean that the class action plaintiff should be disentitled from proceeding.

58  In the result, the motion of Mr. Pennyfeather is granted and the stay is lifted so as to permit Mr. Pennyfeather to
proceed with the Class Action. The CPO is modified so as to allow Mr. Pennyfeather to file his claim.
Motion granted.
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Headnote

Corporations -— Arrangements and compromises — Under Companies' Creditors Arrangement Act — Arrangements
— Effect of arrangement — Stay of proceedings

Senior secured noteholders brought application for appointment of receiver over collateral on same day that airline
was granted CCAA protection — Noteholders constituted separate class that intended to vote against plan and
had voted to realize on security — Noteholders brought application for order lifting stay of proceedings against
them to allow for appointment of receiver and manager over assets and property charged in their favour, and for
order appointing court officer with exclusive right to negotiate sale of assets or shares of airline's subsidiary —
Application dismissed — In determining whether stay should be lifted, court had to balance interests of all parties
who stood to be affected — This would include general public, which would be affected by collapse of airline —
Evidence indicated that liquidation would be inevitable were noteholders to realize on collateral — Objective of stay
was not to maintain literal status quo but to maintain situation that was not prejudicial to creditors while allowing
airline "breathing room" — It was premature to conclude that plan would be rejected or that proposal acceptable
to noteholders could not be reached — Evidence indicated that airline was moving to effect compromises swiftly
and in good faith — Appointment of receiver to manage collateral would negate effect of stay and thwart purposes
of Act — Companies’ Creditors Arrangement Act, R.8.C. 1985, ¢. C-36.
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Senior secured noteholders brought application for appointment of receiver over collateral on same day that airline
was granted CCAA protection — Noteholders constituted separate class that intended to vote against plan and
voted to realize on security — Noteholders brought application for order lifting stay of proceedings against them
to allow for appointment of receiver and manager over assets and property charged in their favour, and for order
appointing court officer with exclusive right to negotiate sale of assets or shares of airline's subsidiary — Application
dismissed — Proposal that airline make interim payments for use of security was not viable — Suggestion that
other airline financially supporting plan should pay out airling's debts to noteholders was without legal foundation
~ Existence of solvent entity financially supporting plan with view to obtaining economic benefit for itself did
not create obligation on that entity to pay airline's creditors — Noteholders could not require sale of assets or
shares of airline's subsidiary — Subsidiary was not debtor company but was itself property of airline — Marketing
of subsidiary's assets would constitute "proceeding in respect of petitioners’ property" within meaning of s. 11 of
Act — Even if marketing of subsidiary's assets did not so qualify, court has inherent jurisdiction to grant stays in
relation to proceedings against third parties where exercise of jurisdiction is important to reorganization process —
In deciding whether to exercise inherent jurisdiction, court weighs interests of insolvent corporation against interests
of parties who would be affected by stay — Threshold of prejudice required to persuade court not to exercise inherent
jurisdiction to grant stay is lower than threshold required to persuade court not to exercise discretion under s. 11
of Act — Noteholders failed to meet either threshold -— Companies' Creditors Arrangement Act, R.S.C. 1985, c.
C-36,s. 11.
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Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 80 C.B.R. (N.5.) 98 (B.C. S.C.) — considered
Woodward's Ltd,, Re (1993), 17 C.B.R. (3d) 236, 79 B.C.L.R. (2d) 257 (B.C. §.C.) — considered
Statutes considered:

Bankruptcy and Insolvency Aer, R.S8.C. 1985, c. B-3
Generally — referred to

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — considered

8. 11 — considered

s. 11(4) — considered

APPLICATION by holders of senior secured notes in corporation for order lifting stay of proceedings against them in
Companies' Creditors Arrangement Act proceeding to allow for appointment of receiver and manager over assets and
property charged in their favour and for order appointing court officer with exclusive right to negotiate sale of assets
or shares of corporation's subsidiary.

Paperny J. (orally):

1  Montreal Trust Company of Canada, Collateral Agent for the holders of the Senior Secured Notes, and the Bank of

Nova Scotia Trust Company of New York, Trustee for the holders of the Senior Secured Notes, apply for the following
relief’

1. In the CCAA proceeding (Action No. 0001-05071) an order lifting the stay of proceedings against them contained
in the orders of this court dated March 24, 2000 and April 19, 2000 to allow for the court-ordered appointment of
Ernst & Young Inc. as receiver and manager over the assets and property charged in favour of the Senior Secured
Noteholders; and

2. In Action No. 0001-05044, an order appointing Ernst & Young Inc. as a court officer with the exclusive right to
negotiate the sale of the assets or shares of Canadian Regional Airlines (1998) Ltd.

2 Canadian Airlines Corporation ("CAC") is a Canadian based holding company which, through its majority
owned subsidiary Canadian Airlines International Ltd. ("CAIL") provides domestic, U.S.-Canada transborder and
international jet air transportation services. CAC also provides regional transportation through its subsidiary Canadian

Regional Airlines (1998) Ltd. ("Canadian Regional"). Canadian Regional is not an applicant under the CCAA
proceedings. :

3 The Senior Secured Notes were issued under an Indenture dated April 24, 1998 between CAC and the Trustee, The
principal face amount is $175 million U.S. As well, there is interest outstanding. The Senior Secured Notes are directly
and indirectly secured by a diverse package of assets and property of the CCAA applicants, including spare engines,
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rotables, repairables, hangar leases and ground equipment. The security comprises the key operational assets of CAC
and CATL. The security also includes the outstanding shares of Canadian Regional and the $56 million intercompany
indebtedness owed by Canadian Regional to CAIL.

4 Under the terms of the Indenture, CAC is required to make an offer to purchase the Senior Secured Notes where
there is a "change of control" of CAC. It is submitted by the Senior Secured Noteholders that Air Canada indirectly
acquired control of CAC on January 4, 2000 resulting in a change of control. Under the Indenture, CAC is then required
to purchase the notes at 101 percent of the outstanding principal, interest and costs. CAC did not do so. According to
the Trustee, an Event of Default occurred, and on March 6, 2000 the Trustee delivered Notices of Intention to Enforce
Security under the Bankruptey and Insolvency Act.

5 On March 24,2000, the Senior Secured Noteholders commenced Action No. 0001-05044 and brought an application
for the appointment of a receiver over their collateral. On the same day, CAC and CAIL were granted CCAA protection
and the Senior Secured Noteholders adjourned their application for a receiver. However, the Senior Secured Noteholders
made further application that day for orders that Ernst & Young be appointed monitor over their security and for weekly
payments from CAC and CAIL of $500,000 U.S. These applications were dismissed.

6  The CCAA Plan filed on April 25, 2000, proposes that the Senior Secured Noteholders constitute a separate class
and offers them two alternatives:

1. To accept repayment of less than the outstanding amount; or
2. To be unaffected by the CCAA Plan and realize on their security.

7 On April 26th, 2000, the Senior Secured Noteholders met and unanlmously rejected the first option. They passed
a resolution to take steps to realize on the security.

8  The Senior Secured Noteholders argue that the time has come to permit them to realize on their security. They have
- already rejected the Plan and see no utility in waiting to vote in this regard on May 26th, 2000, the date set by this court.

9 The Senior Secured Noteholders submit that since the CCAA proceedings began five weeks ago, the following
has occurred:

-interest has continued to accrue at approximately $2 million U.S. per month;

-the security has decreased in value by approximately $6 million Canadian;

-the Collateral Agent and the Trustee have incurred substantial costs;

-no amounts have been paid for the continued use of the collateral, which is key to the operations of CAIL;
-no outstanding accrued interest has been paid; and- they are the only secured creditor not getting paid.

10 The Senior Secured Noteholders emphasize that one of the end results of the Plan is a transfer of CAIL's assets to
Air Canada. The Senior Secured Noteholders assert that the Plan is sponsored by this very solvent proponent, who is in
a position to pay them in full. They are argue that Air Canada has made an economic decision not to do so and instead
is using the CCAA to achieve its own objectives at their expense, an inappropriate use of the Act.

11 The Senior Secured Noteholders suggest that the Plan will not be impacted if they are permitted to realize on their
security now instead of after a formal rejection of the Plan at the court-scheduled vote on May 26, 2000. The Senior
Secured Noteholders argue that for all of the preceding reasons lifting the stay would be in accordance with the spirit
and intent of the CCAA.
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12 The CCAA is remedial legislation which should be given a large and liberal interpretation: See, for example, Citibank
Canada v. Chase Manhattan Bank of Canada (1991), 5 C.B.R. (3d) 165 (Ont. Gen. Div.). It is intended to permit the
court to make orders which will effectively maintain the status quo for a period while the struggling company attempts
to develop a plan to compromise its debts and ultimately continue operations for the benefit of both the company and
its creditors: See for example, Meridian Development Inc. v. Toronto Dominion Bank (1984), 52 C.B.R. (N.S.) 109 (Alta.
Q.B.), and Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990). 4 C.B.R. (3d) 311 (B.C. C.A.).

13 This aim is facilitated by the power to stay proceedings provided by Section 11 of the Act. The stay power is the
key element of the CCAA process.

14 The granting of a stay under Section 11 is discretionary. On the debtor's initial application, the court may order a
stay atits discretion for a period not to exceed 30 days. The burden of proof to obtain a stay extension under Section 11(4)
is on the debtor. The debtor must satisfy the court that circumstances exist that make the request for a stay extension
appropriate and that the debtor has acted, and is acting, in good faith and with due diligence. CAC and CAIL discharged
this burden on April 19, 2000. However, unlike under the Bankruptcy and Insolvency Act, there is no statutory test
under the CCAA to guide the court in lifting a stay against a certain creditor.

15 Indetermining whether a stay should be lifted, the court must always have regard to the particular facts. However,
in every order in a CCAA proceeding the court is required to balance a number of interests. McFarlane J.A. states in
his closing remarks of his reasons in Re Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C. C.A.
[In Chambers]):

In supervising a proceeding under the C.C.A.A. orders are made, and orders are varied as changing circumstances
require. Orders depend upon a careful and delicate balancing of a variety of interests and problems.

16  Also see Blair 1.'s decision in Campeau v. Olympia & York Developments Ltd. (1992), 14 C.P.C. (3d) 339 (Ont. Gen.
Div.), for another example of the balancing approach.

17 As noted above, the stay power is to be used to preserve the status quo among the creditors of the insolvent
company. Huddart J., as she then was, commented on the status quo in Re Alberta-Pacific Terminals Ltd. (1991), 8
C.B.R.(3d) 99 (B.C. S.C.). She stated:

The status quo is not always easy to find... Nor is it always easy to define. The preservation of the status quo cannot
mean merely the preservation of the relative pre-stay debt status of each creditor. Other interests are served by the
CCAA. Those of investors, employees, and landlords among them, and in the case of the Fraser Surrey terminal,
the public too, not only of British Columbia, but also of the prairie provinces. The status quo is to be preserved in
the sense that manoeuvres by creditors that would impair the financial position of the company while it attempts
to reorganize are to be prevented, not in the sense that all creditors are to be treated equally or to be maintained at
the same relative level. It is the company and all the interests its demise would affect that must be considered.

18 Further commentary on the status quo is contained in Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 80 C.B.R.
(N.5.) 98 (B.C. 5.C.). Thackray J. comments that the maintenance of the status quo does not mean that every detail of
the status quo must survive. Rather, it means that the debtor will be able to stay in business and will have breathing
space to develop a proposal to remain viable.

19 Finally, in making orders under the CCAA, the court must never lose sight of the objectives of the legislation.
These were concisely summarized by the chambers judge and adopted by the British Columbia Court of Appeal in Re
Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers]):

(1) The purpose of the CCAA is to allow an insolvent company a reasonable period of time to reorganize its affairs
and prepare and file a plan for its continued operation subject to the requisite approval of the creditors and court.
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(2) The CCAA is intended to serve not only the company's creditors but also a broad constituency which includes
the shareholders and employees.

(3) During the stay period, the Act is intended to prevent manoeuvres for positioning amongst the creditors of the
company.

(4) The function of the court during the stay period is to play a supervisory role to preserve the status quo and
to move the process along to the point where a compromise or arrangement is approved or it is evident that the
attempt is doomed to failure.

(5) The status quo does not mean preservation of the relative pre-stay debt status of each creditor. Since the
companies under CCAA orders continue to operate and having regard to the broad constituency of interests the
Act is intended to serve, the preservation of the status quo is not intended to create a rigid [reeze of relative pre-
stay positions.

(6) The court has a broad discretion to apply these principles to the facts of th particular case.

20 At pages 342 and 343 of this text, Canadian Commercial Reorganization: Preventing Bankruptcy (Aurora: Canada
Law Book, looseleaf), R.H. McLaren describes situations in which the court will lift a stay:

1. When the plan is likely to fail;

2. The applicant shows hardship (the hardship must be caused by the stay itself and be independent of any pre-
existing condition of the applicant creditor);

3. The applicant shows necessity for payment (where the creditors' financial problems are created by the order or
where the failure to pay the creditor would cause it to close and thus jeopardize the debtor's company's existence);

4. The applicant would be severely prejudiced by refusal to lift the stay and there would be no resulting prejudice
to the debtor company or the positions of creditors;

5. It is necessary to permit the applicant to take steps to protect a right which could be lost by the passage of time;

6. After the lapse of a significant time period, the insolvent is no closer to a proposal than at the commencement
of the stay period.

21 Inow turn to the particular circumstances of the applications before me.

22 I would firstly address the matter of the Senior Secured Noteholders' current rejection of the compromise put
forward under the Plan. Although they are in a separate class under CAC's Plan and can control the vote as it affects
their interest, they are not in a position to vote down the Plan in its entirety. However, the Senior Secured Noteholders
submit that where a plan offers two options to a class of creditors and the class has selected which option it wants,
there is no purpose to be served in delaying that class from proceeding with its chosen course of action. They rely on
the Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101 (Ont. C.A.) at 115, as just one of
several cases supporting this proposition. Re Philip's Manufacturing Ltd. (1992), 9 C.B.R. (3d) 25 (B.C. C.A.) at pp.
27-28, leave to appeal to S.C.C. refused (1992), 15 C.B.R. (3d) 57 (note) (S.C.C.), would suggest that the burden is on
the Senior Secured Noteholders to establish that the Plan is "doomed to fail". To the extent that Nova Metal and Philip's
Manufacturing articulate different tests to meet in this context, the application of either would not favour the Senior
Secured Noteholders.

23 The evidence before me suggests that progress may still be made in the negotiations with the representatives
of the Senior Secured Noteholders and that it would be premature to conclude that any further discussions would be
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unsuccessful. The parties are continuing to explore revisions and alternative proposals which would satisfy the Senior
Secured Noteholders.

24 Mr. Carty's affidavit sworn May 1, 2000, in response to these applications states his belief that these efforts are being
made in good faith and that, if allowed to continue, there is a real prospect for an acceptable proposal to be made at or
before the creditors' meeting on May 26, 2000. Ms. Allen's affidavit does not contain any assertion that negotiations will
cease. Despite the emphatic suggestion of the Senior Secured Noteholders' counsel that negotiations would be "one way",
realistically I do not believe that there is no hope of the Senior Secured Noteholders coming to an acceptable compromise.

25  Further, there is no evidence before me that would indicate the Plan is "doomed to fail". The evidence does disclose
that CAC and CAIL have already achieved significant compromises with creditors and continue to work swiftly and
diligently to achieve further progress in this regard. This is reflected in the affidavits of Mr. Carty and the reports from
the Monitor.

26 Inany case, there is a fundamental problem in the application of the Senior Secured Noteholders to have a receiver
appointed in respect of their security which the certainty of a "no" vote at this time does not vitiate: It disregards the
interests of the other stakeholders involved in the process. These include other secured creditors, unsecured creditors,
employees, shareholders and the flying public. It is not insignificant that the debtor companies serve an important
national need in the operation of a national and international airline which employs tens of thousands of employees. As
previously noted, these are all constituents the court must consider in making orders under the CCAA proceeding.

27  Paragraph 11 of Mr. Carty's May 1, 2000 affidavit states as follows:

In my opinion, the continuation of the stay of proceedings to allow the restructuring process to continue will be of
benefit to all stakeholders including the holders of the Senior Secured Notes. A termination of the stay proceedings
as regards the security of the holders of the Senior Secured Notes would immediately deprive CAIL of assets which
are critical to its operational integrity and would result in grave disruption of CAIL's operations and could lead to
the cessation of operations. This would result in the destruction of value for all stakeholders, including the holders
of the Senior Secured Notes. Furthermore, if CAIL ceased to operate, it is doubtful that Canadian Regional Airlines
(1998) Ltd. ("CRAL98"), whose shares form a significant part of the security package of the holders of the Senior
Secured Notes, would be in a position to continue operating and there would be a very real possibility that the
equity of CAIL and CRAL, valued at approximately $115 million for the purposes of the issuance of the Senior
Secured Notes in 1998, would be largely lost. Further, if such seizure caused CAIL to cease operations, the market
for the assets and equipment which are subject to the security of the holders of the Senior Secured Notes could
well be adversely affected, in that it could either lengthen the time necessary to realize on these assets or reduce
realization values.

28 Thealternative to this Plan proceeding is addressed in the Monitor's reports to the court. For example, in Paragraph
8 of the Monitor's third report to the court states:

The Monitor believes the if the Plan is not approved and implemented, CAIL will not be able to continue as a
going concern. In that case, the only foreseeable alternative would be a liquidation of CAIL's assets by a receiver
and manager and/or by a trustee. Under the Plan, CAIL's obligations to parties it considers to be essential in order
to continue operations, including employees, customers, travel agents, fuel, maintenance, catering and equipment
suppliers, and airport authorities, are in most cases to be treated as unaffected and paid in full. In the event of
a liquidation, those parties would not, in most cases, be paid in full and, except for specific lien rights, statutory
priorities or other legal protection, would rank as ordinary unsecured creditors. The Monitor estimates that the
additional unsecured claims which would arise if CAIL were to cease operation as a going concern and be forced
into liquidation would be in excess of $1.1 billion.
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29 This evidence is uncontradicted and flies in the face of the Senior Secured Noteholders' assertion that realizing
on their collateral at this point in time will not affect the Plan. Although, as the Senior Secured Noteholders heavily
emphasized the Plan does contemplate a "no" vote by the Senior Secured Noteholders, the removal of their security will
follow that vote. 9.8(c) of the Plan states that:

If the Required Majority of Affected Secured Noteholders fails to approve the Plan, arrangements in form and
substance satisfactory to the Applicants will have been made with the Affected Secured Noteholders or with a
receiver appointed over the assets comprising the Senior Notes Security, which arrangements provide for the
transitional use by [CAIL], and subsequent sale, of the assets comprising the Senior Notes Security.

30 On the other side of the scale, the evidence of the Senior Secured Noteholders is that the value of their security is
well in excess of what they are owed. Paragraph 15(a) of the Monitor's third report to the court values the collateral at
$445 million. The evidence suggests that they are not the only secured creditor going unpaid. CAIL is asking that they be
permitted to continue the restructuring process and their good faith efforts to attempt to reach an acceptable proposal
with the Senior Secured Noteholders until the date of the creditors meeting, which is in three weeks. The Senior Secured
Noteholders have not established that they will suffer any material prejudice in the intervening period.

31 The appointment of a receiver at this time would negate the effect of the order staying proceedings and thwart
the purposes of the CCAA.

32 Accordingly, I am dismissing the application, with leave to reapply in the event that the Senior Secured Noteholders
vote to reject the Plan on May 26, 2000,

33 Analternative to receivership raised by the Senior Secured Noteholders was interim payment for use of the security.
The Monitor's third report makes it clear that the debtor's cash flow forecasts would not permit such payments.

34 The Senior Secured Noteholders suggested Air Canada could make the payments and, indeed, that Air Canada
should pay out the debt owed to them by CAC. It is my view that, in the absence of abuse of the CCAA process, simply
having a solvent entity financially supporting a plan with a view to ultimately obtaining an economic benefit for itself
does not dictate that that entity should be required to pay creditors in full as requested. In my view, the evidence before
me at this time does not suggest that the CCAA process is being improperly used. Rather, the evidence demonstrates
these proceedings to be in furtherance of the objectives of the CCAA.

35 With respect to the application to sell shares or assets of Canadian Regional, this application raises a distinct issue in
that Canadian Regional is not one of the debtor companies. In my view, Paragraph 5(a) of Chief Justice Moore's March
24, 2000 order encompasses marketing the shares or assets of Canadian Regional. That paragraph stays, inter alia:

...any and all proceedings ... against or in respect of ... any of the Petitioners' property ... whether held by the
Petitioners directly or indirectly, as principal or nominee, beneficially or otherwise. ..

36 Asnoted above, Canadian Regional is CAC's subsidiary, and its shares and assets are the "property" of CAC and
marketing of these would constitute a "proceeding ... in respect of ... the Petitioners' property" within the meaning of
Paragraph 5(a) and Section 11 of the CCAA.

37 If I am incorrect in my interpretation of Paragraph 5(a), I rely on the inherent jurisdiction of the court in these
proceedings.

38 Asnoted above, the CCAA is to be afforded a large and liberal interpretation. Two of the landmark decisions in this
regard hail from Alberta: Meridian Development Inc. v. Toronto Dominion Bank, supra, and Norcen Energy Resources
Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20 (Alta. Q.B.). At least one court has also recognized an
inherent jurisdiction in relation to the CCAA in order to grant stays in relation to proceedings against third parties:
Re Woodward's Ltd. (1993). 17 C.B.R. (3d) 236 (B.C. S.C.). Tysoe J. urged that although this power should be used
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cautiously, a prerequisite to its use should not be an inability to otherwise complete the reorganization. Rather, what must
be shown is that the exercise of the inherent jurisdiction is important to the reorganization process. The test described
by Tysoe J. is consistent with the critical balancing that must occur in CCAA proceedings. He states:

In deciding whether to exercise its inherent jurisdiction, the court should weigh the interests of the insolvent company
against the interests of parties who will be affected by the exercise of the inherent jurisdiction. If, in relative terms,
the prejudice to the affected party is greater than the benefit that will be achieved by the insolvent company, the
court should decline to its inherent jurisdiction. The threshold of prejudice will be much lower than the threshold
required to persuade the court that it should not exercise its discretion under Section 11 of the CCAA to grant or
continue a stay that is prejudicial to a creditor of the insolvent company (or other party affected by the stay).

39 The balancing that I have described above in the context of the receivership application equally applies to this
application. While the threshold of prejudice is lower, the Senior Secured Noteholders still fail to meet it. I cannot see
that it is important to the CCAA proceedings that the Senior Secured Noteholders get started on marketing Canadian
Regional. Instead, it would be disruptive and endanger the CCAA proceedings which, on the evidence before me, have
progressed swiftly and in good faith.

40  The application in Action No. 0001-05044 is dismissed, also with leave to reapply after the vote on May 26, 2000.

41 I appreciate that the Senior Secured Noteholders will be disappointed and likely frustrated with the outcome of
these applications. I would emphasize that on the evidence before me their rights are being postponed and not eradicated.
Any hardship they experience at this time must yield to the greater hardship that the debtor companies and the other
constituents would suffer were the stay to be lifted at this time.

Application dismissed.
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Canwest Global Communications Corp., Re (2011), 2011 ONSC 2215, 2011 CarswellOnt 2392, 75 C.B.R. (5th)
156 (Ont. 8.C.J. [Commercial List]) — referred to

Sino-Forest Corp., Re (2012), 2012 ONSC 4377. 2012 CarswellOnt 9430, 92 C.B.R. (5th) 99 (Ont. S.C.J.
[Commercial List]) — referred to

Timminco Lid., Re (2012), 2012 ONSC 2515, 2012 CarswellOnt 5390 (Ont. S.C.J. [Commercial List]) —
followed

Statutes considered:

Class Proceedings Act, 1992,5.0. 1992, ¢. 6
Generally — referred to

Code de procédure civile, LR.Q., c. C-25
en général — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
8. 2(1) "equity claims" -— considered

Securities Act, R.85.0. 1990, ¢c. 8.5
Pt. XXIIL.1 [en, 2002, c. 22, 5. 185] — referred to

s. 138.3 [en. 2002, c. 22, 5. 185] — referred to

Valeurs fvzobz:!ie‘f'es, Loi sur les, LR.Q.,c. V-1.1
en général —- referred to

art. 2254 [ad. 2007, c. 15, art. 11] — referred to

MOTION by certain creditors for order limiting stay of proceedings imposed by initial order made under Companies'
Creditors Arrangement Act.

Morawerz J.:

1 This motion was brought by the Ad Hoc Commitiee of Purchasers of the Applicant's Securities, including the
Representative Plaintiffs in the Ontario Class Action (the "Class Action Plaintiffs") for an order limiting the scope of
the stay of proceedings (the "Stay") imposed by the Initial Order dated March 30, 2012 and extended from time to time
(the "Initial Order"), such that the Stay should not apply to Ernst & Young LLP, BDO Limited, the underwriters, and
former directors Messrs. Allen T. Y. Chan, David Horsley and Kai Kit Poon, with respect to the following motions or
petitions (the "Class Action Motions"):

(a) a motion certifying the action styled Trustees of the Labourers' Pension Fund of Central and Eastern Canada v.
Sino-Forest Corporation et al { Toronte ), Court File No. CV-11-431153-00CP (the "Ontario Class Action") as a class
proceeding under the Class Proceedings Act, 1992 8.0. 1992, C. 6 ("CPA") (the "Ontario Certification Motion");

(b) a petition for authorization to commence a class proceeding (the "Quebec Class Action” and, together with the
Ontario Class Action, the "Class Actions") under the Quebec Code of Civil Procedure, R.S.Q. C. ¢-25;
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(c) a motion for leave to proceed with statutory secondary market claims in the Ontario Class Action pursuant to
s. 138.3 of the Securities Act, R.8.0. 1990, C.S.5;

(d) a motion for leave to proceed with the statutory secondary market claims in the Quebec Class Action pursuant
to Article 225.4 of the Securities Act, R.8.Q. C.V-1-1, to be filed; and

(e) a motion for leave to add CONDEX Wattco Inc. as a plaintiff in the Quebec Class Action and with Ilan Toledano
as its representative, to be filed, and a motion to amend the pleading in the Quebec Class Action to plead the
Securities Act, R.S§.Q. C.V-1-1 and add BDO Limited as a party.

2 The original motion sought wider relief. In its restructured form, the motion was not opposed by the Applicant.
3 The relief was, however, opposed by Ernst & Young, BDO, the Underwriters and the three former directors.

4 Broadly speaking, the Class Actions allege that Sino-Forest, certain of its officers and directors, its auditors and
its underwriters made material misrepresentations regarding the operations and assets of Sino-Forest. The claims seeks
$9.18 billion in damages.

5 Sino-Forest obtained protection from its creditors pursuant to the Initial Order on March 30, 2012. The Class
Actions have been stayed since that time.

6 A Sales Process was undertaken by the Applicant following the Initial Order but it failed to attract any significant
interest.

7 Following the unsuccessful Sales Process, the Applicant and the Monitor, in cooperation with the Ad Hoc Committee
of Noteholders, engaged in developing a Plan of Arrangement (the "Plan").

&  The Applicant intends to call a meeting of creditors to consider the Plan.

9 During the development of the Plan, the Applicant brought a motion to determine the status of certain claims
against it, including the claims of the shareholder plaintiffs in the Ontario Class Action and the claims of the third party
defendants based on indemnities arising as a result of these shareholder claims.

10 On July 27, 2012 [2012 CarswellOnt 9430 (Ont. S.C.J. [Commercial List])], I rendered a decision finding that,
among other things, the shareholder claims and indemnity claims were "equity claims" as defined in section 2 of the
CCAA (the "Equity Claims Decision").

11 The third party defendants have since obtained leave to appeal the Equity Claims Decision to the Court of Appeal
for Ontario, which appeal I understand is scheduled to be heard in mid-November 2012.

12 The parties to the Ontario Class Action have entered into a tolling agreement in respect of the limitation period in
Part XXIIL.1 of the Securities Act ( Ontario), which suspends the operation of those limitation periods until February
28, 2013.

13 Tcan well understand the basis of the motion. The Class Action Plaintiffs want the Class Actions to move forward.
I have no doubt that, failing resolution, the Class Actions will have to proceed. The only issue is when should the Class
Actions proceed.

14 However, at this point in time, the auditors and the underwriters are active participants in the upcoming appeal of
the Equity Claims Decision. Itis conceivable that the decision of the Court of Appeal for Ontario will have an impact on
the auditors and underwriters with respect to the upcoming meeting of creditors to consider the Plan and any potential
motion to sanction the Plan.
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15 Ttseems to me that the auditors and underwriters, in the short term, should focus their attention on the appeal and
the upcoming meeting. It could very well be that, within a short period of time, the situation affecting the auditors and
the underwriters will be clarified such that these groups will be in a position to focus their attention on the Class Actions.

16 AsIstated in Timminco Ltd., Re, 2012 ONSC 2515 (Ont. S.C.J. [Commercial List]) at [17]: Courts will consider a
number of factors in assessing whether it is appropriate to lift a stay, but these factors can generally be grouped under
three headings: (a) the relative prejudice to parties; (b) the balance of convenience; and (c) where relevant, the merits (i.e.
if’ the matter has little chance, there may not be sound reasons for lifting the stay). See Canwest Global Communications
Corp., Re, [2011] O.J. No. 1590 (Ont. S.C.J. [Commercial List]).

17 In the circumstances of this case, I see little prejudice to the Class Action Plaintiffs if the stay were to be maintained
for a short period of time which could result in clarity being brought to the proceedings. Although there is a concern
that memories of key witnesses will fade with the passage of time, I have not been persuaded that maintaining the stay
for a short period of time will be detrimental to the Class Action Plaintiffs on that account.

18 On the issue of the limitation period, clearly this is an issue that has to be kept in mind, but maintaining the stay
for a short period of time would not appear to negatively impact the Class Action Plaintiffs.

19 On the other hand, the concerns raised by counsel on behalf of the auditors and the underwriters have persuaded
me that, the balance of convenience favours these parties, and at this time, they need to focus on issues arising out of the
appeal of the Equity Claims Decision as well to focus on the Plan itself.

20 Accordingly, it seems to me that, having taken into account the relative prejudice to the parties and the balance
of convenience, it is reasonable and appropriate to maintain the stay at this time, on the basis that the issue can and
should be re-evaluated shortly after the scheduled meeting of creditors to consider the Plan, but in any event, no later
than December 10, 2012.

21 Further, although the appeal of the Equity Claims Decision and the upcoming meeting of creditors and possible
sanction hearing does not have any direct impact on the three former directors, I am of the view that it is appropriate
to also maintain the stay with respect to these individuals so that the Class Actions can ultimately proceed in a more
organized fashion.

22 Onasecondary issue, the Class Action Plaintiffs requested, if necessary, leave to amend the pleading in the Quebec
Class Action to plead the Securities Act, R.S.Q. C.V.-1-1 to add BDO Limited as a party.

23 This relief was opposed by the auditors on the basis that the Quebec Class Action plaintiffs ignored the Stay as
they were never given leave to seek to add parties to any class proceedings - especially without notice.

24 The Quebec Class Action plaintiffs countered with the submission that there was no intent to violate the Stay, but
rather, there was a degree of confusion arising as a result of different procedures in the Quebec proceedings.

25  Inkeeping with the direction of the main aspect of this endorsement, it is my view that this secondary issue can be
considered at the time that the main issue is being revisited in early December. However, the parties should be mindful
of the comments I made at [13] above, to the effect that failing resolution, the Class Actions will have to proceed. The
only issue is when.

26 In the result, the motion is dismissed, without prejudice to the right of the Class Action Plaintiffs to renew their
request in accordance with the terms of this endorsement.
Motion dismissed.
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HEARING regarding lifting stay of proceedings imposed under Companies' Creditors Arrangement Act.
Morawetz J.:

| St. Clair Penneyfeather, the Plaintiff in the Penneyfeather v. Timminco Limited, et al action, Court File No.
CV-09-378701-00CP (the "Class Action"), brought this motion for an order lifting the stay of proceedings, as provided
by the Initial Order of January 3, 2012 and extended by court order dated January 27, 2012, and permitting Mr.
Penneyfeather to continue the Class Action against Timminco Limited ("Timminco"), Dr. Heinz Schimmelbusch, Mr.
Robert Dietrich, Mr. Rene Beisvert, Mr. Arthur R. Spector, Mr. Jack Messman, Mr. John C. Fox, Mr. Michael D.
Winfield, Mr, Mickey M. Yaksich and Mr. John P. Walsh. ’

2 The Class Action was commenced on May 14, 2009 and has been case managed by Perell J. The following steps
have taken place in the litigation:

(a) a carriage motion;
(b) a motion to substitute the Representative Plaintiff;

(c) a motion to force disclosure of insurance policies;
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(d) a motion for leave to appeal the result of the insurance motion which was heard by the Divisional Court and
dismissed;

(e) settlement discussions;

(f) when settlement discussions were terminated, Perell J. declined an expedited leave hearing and instead deciared
any limitation period to be stayed;

{g) a motion for particulars; and
(h) a motion served but not heard to strike portions of the Statement of Claim.

3 On February 16, 2012, the Court of Appeal for Ontario set aside the decision of Perell J. declaring that s. 28 of the
Class Proceedings Act suspended the running of the three-year limitation period under s. 138.14 of the Securities Act.

4 The Plaintiffs' counsel received instructions to seek leave to appeal the decision of the Court of Appeal for Ontario
to the Supreme Court of Canada. The leave materials were required to be served and filed by April 16, 2012,

5 On April 10, 2012, the following endorsement was released in respect of this motion:

The portion of the motion dealing with lifting the stay for the Plaintiff to seek leave to appeal the recent decision of
the Court of Appeal for Ontario to the Supreme Court of Canada on the limitation period issue was not opposed.
This portion of the motion is granted and an order shall issue to give effect to the foregoing. The balance of the
requested relief is under reserve,

6  Counsel to Mr. Penneyfeather submits that, apart from the leave to appeal issues, there are steps that may occur
before Perell 1. as a result of the Court of Appeal ruling. Counsel references that the Defendants may bring motions for
partial judgment and the Plaintiff could seek to have the court proceed with leave and certification with any order to be
granted sunc pro tunc pursuant to s. 12 of the Class Proceedings Act. -

7 Counsel to Mr. Penneyfeather submits that the three principal objectives of the Class Proceedings Act are judicial
economy, access to justice and behaviour modification, (See Western Canadian Shopping Centres Inc. v. Dutton, {2001]2
S.C.R. 534 (S8.C.C.) at paras. 27-29.), and under the Securities Act, the deterrent represented by private plaintiffs armed
with a realistic remedy is important in ensuring compliance with continuous disclosure rules.

8 Counsel submits that, in this situation, there is only one result that will not do violence to a primary legislative
purpose and that is to lift the stay to permit the Class Action to proceed on the condition that any potential execution
excludes Timminco's assets. Counsel further submits that, as a practical result, this would limit recovery in the Class
Action to the proceeds of the insurance policies, or in the event that the insurers decline coverage because of fraud, to
the personal assets of those officers and directors found responsible for the frand.

9  Counsel to Mr. Penneyfeather takes the position that the requested outcome is consistent with the judicial principal
that the CCAA is not meant as a refuge insulating insurers from providing appropriate indemnification. (See 4lgoma
Steel Corp. v. Royal Bank, [1992] O.J. No. 889 (Ont. C.A)) at paras. 13-15 and Carey Canada Inc., Re, [2006] O.J. No.
4905 (Ont. $.C.J, [Commercial List]) at paras. 7, 16-17.)

10 In this case, counsel contends that, when examining the relative prejudice to the parties, the examination strongly
favours lifting the stay in the manner proposed since the insurance proceeds are not available to other creditors and there
would be no financial unfairness caused by lifting the stay,

11 The position put forward by Mr. Penneyfeather must be considered in the context of the CCAA proceedings.
As stated in the affidavit of Ms. Konyukhova, the stay of proceedings was put in place in order to allow Timminco
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and Bécancour Silicon Inc. ("BSI" and, together with Timminco, the "Timminco Entities") to pursue a restructuring and
sales process that is intended to maximize recovery for the stakeholders. The Timminco Entities continue to operate as a
going concern, but with a substantially reduced management team. The Timminco Entities currently have only ten active
employees, including Mr. Kalins, President, General Counsel and Corporate Secretary and three executive officers (the
"Executive Team").

12 Counsel to the Timminco Entities submits that, if Mr. Penneyfeather is permitted to pursue further steps in the
Class Action, key members of the Executive Team will be required to spend significant amounts of their time dealing with
the Class Action in the coming months, which they contend is a key time in the CCAA proceedings. Counsel contends
that the executive team is currently focussing on the CCAA proceedings and the sales process.

13 Counsel to the Timminco Entities points out that the Executive Team has been required to direct most of their
time to restructuring efforts and the sales process. Currently, the "stalking horse" sales process will continue into June
2012 and I am satisfied that it will require intensive time commitments from management of the Timminco Entities.

14 It is reasonable to assume that, by late June 2012, all parties will have a much better idea as to when the sales
process will be complete.

15  The stay of proceedings is one of the main tools available to achieve the purpose of the CCAA. The stay provides the
Timminco Entities with a degree of time in which to attempt to arrange an acceptable restructuring plan or sale of assets
in order to maximize recovery for stakeholders. The court's jurisdiction in granting a stay extends to both preserving the
status quo and facilitating a restructuring. See Stelco Inc., Re, [2005] O.J. No. 1171 (Ont. C.A.) at para. 36.

16 Further, the party seeking to lift a stay bears a heavy onus as the practical effect of lifting a stay is to create a
scenario where one stakeholder is placed in a better position than other stakeholders, rather than treating stakeholders
equally in accordance with their priorities. See Canwest Global Conununications Corp., Re. [2011]1 O.J. No. 1590 (Ont.
S.C.J. [Commercial List]) at para. 27.

17 Courts will consider a number of factors in assessing whether it is appropriate to lift a stay, but those factors can
generally be grouped under three headings: (a) the relative prejudice to parties; (b) the balance of convenience; and (c)
where relevant, the merits (i.e. if the matter has little chance of success, there may not be sound reasons for lifting the
stay). See Camvest Global Communications ( Re), supra, at para. 27.

18 Counsel to the Timminco Entities submits that the relative prejudice to the parties and the balance of convenience
clearly favours keeping the stay in place, rather than to allow the Plaintiff to proceed with the SCC leave application.
As noted above, leave has been granted to allow the Plaintiff to proceed with the SCC leave application. Counsel to
the Timminco Entities further submits that, while the merits are vigorously disputed by the Defendants in the context
of a Class Action, the Timminco Entities will not ask this court to make any determinations based on the merits of the
Plaintiff's claim.

19 Ican well recognize why Mr. Penneyfeather wishes to proceed. The objective of the Plaintiff in the Class Action
is to access insurance proceeds that are not available to other creditors. However, the reality of the situation is that the
operating side of Timminco is but a shadow of its former self. I accept the argument put forth by counsel to the Applicant
that, if the Executive Team is required to spend significant amounts of time dealing with the Class Action in the coming
months, it will detract from the ability of the Executive Team to focus on the sales process in the CCAA proceeding
to the potential detriment of the Timminco Entities' other stakeholders. These are two competing interests. It seems to
me, however, that the primary focus has to be on the sales process at this time. It is important that the Executive Team
devote its energy to ensuring that the sales process is conducted in accordance with the timelines previously approved.
A delay in the sales process may very well have a negative impact on the creditors of Timminco. Conversely, the time
sensitivity of the Class Action has been, to a large extent, alleviated by the lifting of the stay so as to permit the leave
application to the Supreme Court of Canada.
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20 Itis also significant to recognize the submission of counsel on behalf of Mr. Walsh. Counsel to Mr. Walsh takes the
position that Mr. Penneyfeather has nothing more than an "equity claim" as defined in the CCAA and, as such, his claim
(both against the company and its directors who, in turn, would have an equity claim based on indemnity rights) would
be subordinated to any creditor claims. Counsel further submits that of all the potential claims to require adjudication,
presumably, equity claims would be the least pressing to be adjudicated and do not become relevant until all secured
and unsecured claims have been paid in full.

21 Inmy view, itis not necessary for me to comment on this submission, other than to observe that to the extent that the
claim of Mr. Penneyfeather is intended to access certain insurance proceeds, it seems to me that the prosecution of such
claim can be put on hold, for a period of time, so as to permit the Executive Team to concentrate on the sales process.

22 Having considered the relative prejudice to the parties and the balance of convenience, I have concluded that
it is premature to lift the stay at this time, with respect to the Timminco Entities, other than with respect to the leave
application to the Supreme Court of Canada. It also follows, in my view, that the stay should be left in place with respect
to the claim as against the directors and officers. Certain members of this group are involved in the Executive Team and,
for the reasons stated above, I am satisfied that it is not appropriate to lift the stay as against them.

23 With respect to the claim against Photon, as pointed out by their counsel, it makes no sense to lift the stay only as
against Photon and leave it in place with respect to the Timminco Entities. As counsel submits, the Timminco Entities
have an interest in both the legal issues and the factual issues that may be advanced if Mr. Penneyfeather proceeds
as against Photon, as any such issues as are determined in Timminco's absence may cause unfairness to Timminco,
particularly, if Mr. Penneyfeather later seeks to rely on those findings as against Timminco. I am in agreement with
counsel's submission that to make such an order would be prejudicial to Timminco's business and property. In addition,
I accept the submission that it would also be unfair to Photon to require it to answer Mr. Penneyfeather's allegations
in the absence of Timminco as counsel has indicated that Photon will necessarily rely on documents and information
produced by Timminco as part of its own defence.

24 I am also in agreement with the submission that it would be wasteful of judicial resources 1o permit the class
proceedings to proceed as against Photon but not Timminco as, in addition to the duplicative use of court time, there
would be the possibility of inconsistent findings on similar or identical factual issues and legal issues. For these reasons,
I have concluded that it is not appropriate to lift the stay as against Photon.

25 In the result, the motion dealing with issues not covered by the April 10, 2012 endorsement is dismissed without
prejudice to the rights of the PlaintifT to renew his request no sooner than 75 days after today's date.

Order accordingly.
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