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The Honourable Justice Presiding in Chambers
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1815 Upper Water Street

Halifax, NS B3] 1S7

The Honourable Justice Presiding in Chambers

Re: Business Development Bank of Canada v. Atlantic Oriental Wholesale
(“AOW”) Inc.
Hfx No. 532179

This is the submission of Deloitte Restructuring Inc. (“Deloitte”) in its capacity as the
Court appointed Receiver in support of its motion for, inter alia, an order:

a. approving the activities of the Receiver

b. approving the proposed distribution of funds held by the Receiver, as set out
in the Fourth Report of the Receiver dated April 15, 2025

c. approving the fees and disbursements of the Receiver and its legal counsel;
and

d. discharging Deloitte from its duties and as Receiver when it completes the
remaining activities set forth in its Fourth Report and filing the Discharge
Certificate with this Honourable Court

A. Concise Statement of Facts

On April 11, 2024, this Honourable Court issued an Order appointing Deloitte as Receiver
without security of all the assets, undertakings and properties of Atlantic Oriental
Wholesale (AOW) Inc. (“AOW”) acquired for or used in relation to its business and
authorized and approved Deloitte to proceed with a Sales and Investment Solicitation
Process (“SISP").

On August 8, 2024, this Honourable Court granted an Order approving the sale of the
Purchased Assets of AOW contained in the Second Report of Deloitte. And on December
20, 2024, this Honourable Court issued an Order approving the sale of the residence.

Deloitte filed an assignment of Bankruptcy pursuant to section 49(1) of the BIA for AOW.
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Deloitte has completed its liquidation of the assets of AOW and seeks approval of the
proposed final distribution, approval of its accounts and those of its counsel, approval of
its activities, and discharge from its duties as Court appointed Receiver once the
remaining activities are completed by it which are enumerated at paragraph 40 of
Deloitte’s Fourth Report.

B. Issues
The issues to be determined on this motion is whether this Honourable Court should:
a. approve the activities of the Receiver

b. approve the proposed distribution of funds held by the Receiver, as set out in
the Fourth Report of the Receiver dated April 15, 2025

c. approve the fees and disbursements of the Receiver and its legal counsel; and

d. discharge Deloitte from its duties and as Receiver when it completes the
remaining activities set forth in its Fourth Report and files the Discharge
Certificate with this Honourable Court

C. Law and Argument
Distribution of Funds

The Receivership Order permits this Honourable Court to make an order with respect to
the distribution of funds, as set out at paragraph 15 therein:

Receiver to Hold Funds

All funds, monies, cheques, instruments, and other forms of
payments received or collected by the Receiver from and after the
making of this Order from any source whatsoever, including
without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether
in existence on the date of this Order or hereafter coming into
existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the "Post Receivership Accounts") and
the monies standing to the credit of such Post Receivership
Accounts from time to time, net of any disbursements provided for

herein, shall be held by the Receiver to be paid in accordance with
the terms of this Order or any further order of this Court.

[Emphasis added]

PL# 175427/15566095
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As set out in the Fourth Report, Deloitte is currently holding $937,365.00 in receivership
funds (the “Receivership Funds”).

In addition, to the Receivership Funds, Deloitte anticipated the collection of $26,000.00
of HST refunds that will be available for distribution once received. This will increase the
distribution amount to $963,650.00 (following the transfer House Proceeds to the
Bankruptcy Estate).

Deloitte is also aware of potential priority and competing claims that require the Receiver
to create a reserve against the Receivership Funds (the “Priority Claims”) which is in the
amount of $40,000.00 to pay for professional fees and operating costs of Deloitte.

Deloitte is continuing its discussions with the insurance adjuster following the fire at the
premises of AOW but, at this time, is unaware of any funds being paid by the insurance
company.

Deloitte respectfully submits that the proposed distribution of proceeds is appropriate,
and the Receivership Funds should be disbursed as set out at paragraph 25 of its Fourth
Report.

Approval of fees and Disbursements
Rule 3 and 6 of the Bankruptcy and Insolvency General Rules state as follows:

3. In cases not provided for in the Act or these Rules, the courts shall
apply, within their respective jurisdictions, their ordinary
procedure to the extent that that procedure is not inconsistent with
the Act or these Rules.

6. (1) Unless otherwise provided in the Act or these Rules, every
notice or other document given or sent pursuant to the Act or these
Rules must be served, delivered personally, or sent by mail, courier,
facsimile or electronic transmission.

(2) Unless otherwise provided in these Rules, every notice or other
document given or sent pursuant to the Act or these Rules

(a) must be received by the addressee at least four days
before the event to which it relates, if it is served, delivered
personally, or sent by facsimile or electronic transmission; or

(b) must be sent to the addressee at least 10 days before the
event to which it relates, if it is sent by mail or by courier.

PL# 175427 /15566095
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(3) A trustee, receiver or administrator who gives or sends a notice

or other document shall prepare an affidavit, or obtain proof, that
it was given or sent, and shall retain the affidavit or proof in their
files.

(4) The court may, on an ex parte application, exempt any person
from the application of subsection (2) or order any terms and
conditions that the court considers appropriate, including a change
in the time limits.

Nova Scotia Civil Procedure Rule 73.11 addresses a Receiver. Specifically:

Passing accounts and discharge

73.11 (1) A receiver who completes the tasks for which the
receivership order was granted must make a motion for an order
passing the receiver’s accounts, approving fees and expenses not
yet approved, and discharging the receiver.

(2) A judge who hears a motion for a discharge may do any of the
following:

(a) pass the accounts or order repayment of an expense not
approved;

(b) approve the receiver’s fees and disbursements and allow
payment of them or, if advances exceed the amount
approved, order repayment;

(c) discharge the receiver wholly, or on conditions.

In Arnold v. Rockwood, (1989), 93 N.S.R. (2d) 14, [1989] N.S.J. No. 307 at paragraph 2,
Davison J. stated the following with respect to the remuneration of a receiver:

The remuneration of the receiver should not be fixed totally on the
amount of time spent on the affairs of the debtor. The factors to be
considered in fixing the remuneration should also include the
result obtained, the responsibility assumed, the quality of service
rendered, the nature, extent and value of the assets handled, the
complications and difficulties encountered, the receiver's
knowledge, experience and skill, the diligence and thoroughness
displayed, and the responsibilities assumed. The purpose of
passing accounts of a receiver is to afford judicial protection to the
receiver with respect to the performance of his duties and to permit
interested parties to question the activities of the receiver. The
court will protect the receiver in pursuit of his remuneration and
should pass accounts which are fair and reasonable.. ..

PL# 175427/15566095
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In Toronto-Dominion Bank v. Karlsen Shipping Co., 2015 NSSC 204, McDougall J. adopted
the comments of Goodman J. of the Ontario Supreme Court of Justice in Bank of Nova

Scotia v. Diemer, 2014 ONSC 365, concerning the remuneration of areceiver:

[29] Counsel for No. Co. referred the Courttoa relatively recent case of the Ontario
Superior Court of Justice in Bank of Nova Scotia v. Diemer, 2014 ONSC 365 (Ont.
S.CJ.). The Honourable Andrew ]. Goodman, at para. 3 of his decision, said this:

3 One of the leading authorities dealing with approval of the
fees of a receiver is found in the case of Re Bakemates
International Inc., [2002] 0.]. No. 3569. In Re Bakemates, the
Ontario Court of Appeal held that when a receiver asks the
court to approve its compensation, there is an onus on the
receiver to prove that the compensation for which it seeks
the court's approval is fair and reasonable and a court could
adjust the fees and charges of the receiver.

[32] Before getting into an analysis of the case that was before him,
Justice Goodman also cited from a case penned by Justice Farley of
the Ontario General Division [Commercial List] at para. 6 of Belyea,
supra:

6 In BT-PR Reality Holdings Inc. v. Coopers & Lybrand, [1997]
0.]. No. 1097 (Sup. Ct.) Farley J. held at paras. 22 & 23:

The issue on a s. 248(2) hearing is whether the fees charged
by the receiver are fair and reasonable in the circumstances
as they existed - that with the benefit of the receivership
going on, not with the benefit of hindsight. I would also note
that it would be an unusual receivership and an unusual
receiver where a receiver was able to be up to full speed
instantaneously upon its appointment. There is a learning
curve for the particular case and probably a suspicion
equation to solve. The receiver must demonstrate that it
acted in good faith and in the best interests of the creditor as
opposed to its own interest or some third party's interests.
The receiver must also demonstrate that it exercised the
reasonable care, supervision and control that an ordinary
man would give to the business if it were his own: see Re
Ursel Investments Ltd, (1992), 10 C.B.R. (3d) 61 (Sask. C.A.).
The receiver is not required to act with perfection, but it must
demonstrate that it acted with a reasonable degree of
confidence: see Ontario Development Corp. v. LC. Suatac
Construction Ltd. (1978), 26 C.B.R. (N.S.) 55 (Ont. S.C.). While
sufficient fees should be paid to induce competent persons to

PL# 175427/15566095
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serve as receivers, receiverships should be administered as
economically as reasonably possible. Reasonably is
emphasized. It should not be based on any cut rate
procedures or cutting corners and it must relate to the
circumstances. It should not be the expensive foreign sports
model; but neither should it be the battered used car which
keeps its driver worried about whether he will make his
destination without a breakdown.

[33] In his analysis, Justice Goodman, at para. 18 and 19,
commented as follows:

18 As a general principle, the assessment of fees are in the
discretion of the court. There is no fixed rate or tariff for
determining the amount of compensation to pay a receiver or
receiver's counsel. Similar to the approach in assessing costs,
in approving a receiver's accounts, a determination should be
made as to whether the remuneration and disbursements
incurred in carrying out the receivership were fair and
reasonable, rather than an amount fixed by the actual costs
charged by receiver's counsel. The court must, first and
foremost, be fair when exercising its discretion on awarding
fees.

19 In my view, in an assessment of fees, there must be
practical and reasonable limits to the amounts awarded and
those amounts should bear some reasonable connection to
the amount that should reasonably have been contemplated.
It is not necessary for me to have to go through the dockets,
hours, the explanations or disbursements, line by line, in
order to determine what the appropriate fees are. Nor is the
court to second-guess the amount of time claimed unless it is
clearly excessive or overreaching. The appellate courts have
directed that judges should consider all the relevant factors,
and should award costs (or fees) in a more holistic manner.
However, when appropriate and necessary, a court ought to
analyze the Bill of Costs or dockets in order to satisfy itself as
to the reasonableness of the fees submitted for
consideration.

[34] I accept what Justice Goodman had to say and adopt what he
borrowed from the various other cases cited

Page 6 of 9

Accordingly, it is respectfully submitted that Deloitte’s fees and disbursements and that
of its counsel should be approved, unless there is evidence that the activities of Deloitte
as Receiver and the associated fees and disbursements were unfair or unreasonable in
the circumstances. It is respectfully submitted that there is no evidence that Deloitte

PL# 175427 /15566095



Page 7 of 9

acted unfairly or in a commercially unreasonable manner in administering the
receivership of the Companies.

Itis further respectfully submitted that the time and disbursements incurred by Deloitte
and its counsel in the course of its duties are fair and reasonable in a receivership of the
nature described herein, and that the hourly rates charged by Deloitte are consistent
with the average hourly rates billed by Deloitte on its other engagements, and consistent
with other insolvency firms of comparable size engaged on similar receivership matters.

It is respectfully submitted that the fees and expenses submitted by Deloitte in its
capacity as Receiver and those of its counsel are fair and reasonable and reflect the work
that was done and the quality of the service provided.

Approval of Receiver’s Activities

The activities of Deloitte since its last appearance before this Honourable Court are set
out in Deloitte’s Fourth Report at paragraph 10, and include the following:

i. working with the purchaser of the House to close the
transaction contemplated by the House Sale Approval and
Vesting Order (the “Transaction”)

ii. continuing discussions relating to insurance claims filed by
AOW prior to the appointment of the Private Receiver

iii.holding discussions with its legal counsel regarding
administrative matters relevant to the administration of the

estate

iv. holding discussions with RBC and its legal counsel regarding
options relating to the Shareholder Payments

v. filing an assignment in bankruptcy in respect of AOW

vi. maintaining the Receiver’s Website, and

vii. preparing and filing this Fourth Report with the Court.
Should this Honourable Court approve the proposed order sought by Deloitte in this
motion, Deloitte intends to complete its statutory duties, which include, but not limited

to, the final reporting to CRA and the Office of the Superintendent of Bankruptcy.

It is respectfully requested that the activities of Deloitte as set out above, and in the
Fourth Report, are appropriate and should be approved by this Honourable Court.

PL# 175427/15566095
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Discharge of Receiver

The Receivership Order provides, among other things, that the Receiver shall be
discharged with notice to such secured creditors and other parties as the Court directs
(at paragraph 38). Proof of service upon creditors receiving notice of prior motions in
this proceeding is on file with this Court and the following service of the within motion

will be provided.

As set out in the Fourth Report, Deloitte has concluded the majority of its administration
relating to the receivership of AOW. The remaining activities for Deloitte to conclude the
receivership are set out in the Fourth Report at paragraph 40 (the “Remaining
Activities”).

The Remaining Activities are as follows:
i. filing of corporate tax returns of AOW

ii. filing and collection of excise tax refunds, the proceeds of
which will be distributed as part of the Distribution Order

iii.collection of any insurance proceeds (if applicable), the
proceeds of which will be remitted to RBC as part of the
Distribution Order

iv.paying all outstanding invoices of Deloitte and
BOYNECLARKE LLP

v. distributing funds pursuant to the Discharge Order, if the Court
sees fit to grant

vi. filing the Receiver’s final report pursuant to section 246(3) of
the BIA; and

vii. filing the Receiver’s Discharge Certificate with the Court.

It is respectfully submitted that the work of Deloitte as Receiver will be completed upon
its completion of the Remaining Activities and as such, the Receiver should be discharged
pending confirmation that it has completed such activities (such confirmation to be
provided upon Deloitte filing the Receiver’s discharge certificate in the form attached to
the proposed order sought by the Receiver in this motion).

PL# 175427/15566095
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D. Relief Sought
Deloitte respectfully submits the motion should be granted in its entirety.
ALL OF WHICH IS RESPECTFULLY SUBMITTED

BOYNECLARKE LLP

Joshua J. Santimaw
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DECIBION:
COONSEL:

G.H. Wo. 55728
»
IN THE SUPREME COURT OF HOVA SCOTIA
TRIAL DIVISION

PETER R. ARNOLD, CARL T. BOSWICK, FRED HANSEN and
FRANCIS DONSWORTH, in thedir own right and as
representatives of all the limited partners in One

Oak Street Limited Partanership, Invesco Developments

Limited Partnership and FKencrest Bstates Limited

Partnership and in their own right and also as
representatives of all the beneficial owners of propertcy
held in trust by Templeton Woods Limited and Skyline

Apartments Limited
Plaintiffs

- Ang -

ERRY H. ROCERCOD . GEUFFREY | CHRISTOPHERSON,
DIVERSIPIED EQUITIES LIMITED, a body corporate (formerly
known ag Rockwood Real Estate Limited); RESCOM PROPERTY
INVESTMENTS LIMITED, a body corporate (formerly called
Rockwood Management Growp Limited); ONE ORK STREET
LIMITED PARTHNERSHIP, a limited partoership, OHE OAK
STREET LIMITED, a body ﬂ@!ﬁ@@ﬂﬁﬁt INVESCO DEVELOPMENTS
LIMITED PARTRERSEIP, a limited p&rtnmrﬂhi P, IMVESCO
DEVELOPMENTS LIMITED, a body corporate, EEHCREST BSTATES
LIMITED, a body corporate, TEMPLETON WOOD LIMITED,
& body corporate and SKYLINE APARTMENTS LIMITED, a

body corporate

Defendants

at Balifax, Nowva Scotia, befeore the Honocurable
Mr, Justice J. M. Daviscn, in Chambers on April

S5th and 6th, 1989
August 3, 1989

Darrel I. Pink, Bsg.
Janet M. Chisholm, Esg.
- for the Receiver, Coopers & Lybrand Limited

Michael S. Ryan, Q.C.
Phillip Jenkins, Articled Clerk
- for the general partner of Inveszcd,

B & R Holdings Limited
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& S.H. No. 55728

IM THE SUPHREME COURT OF WOVA SCOTLIA

B. RMOLD, CARL T, BOSWICE, FRED HANSEN and
mmm:s Eﬂﬂﬁ’ﬁﬂﬂﬂ‘m in their own right and as
representatives of all the limited partoers in One
Oak Street Limited Partnership, Invesco Developments
Limited Partnership and Fencrest Estates Limited
Partnership and in their own zight and also as
representatives of all the beneficial owners of property

lmldr in trust by Templeton Woods Limited and Skyline

pents Limited

Flaintiffs

- &nd -

PEREY N. ROCEWOOD GROFFREY P. CERISTOPHERSOM
nmsxrm Eﬂmmx&g LIMITED, a body corporate tfmarlg
; 5 Rockwood Real Estate Limited); RESCOM PROFERTY
IWW% x.mm, o body corporate (formerly called
j J vk Grouwp Limited)y; ONE OAK STHREET
, THERSHIF, a limited partnership, OHE OMK
mmm, a budy mrpmmt@* INVESCD DEVELOPHENTS

{T ARTHERSHIP, a limited partnership, IRVESCO
DEVELODPMENTS Mamm, a body corporate, KEHCREST ESTATES
mm;mn, a body corporate, TEMPLETON WOOD LIMITED,
a body corporate and SKYLINE APARTMENTS LIMITED, a
body corporate

Defendants

Thiz is an application by Coopers & Lybrand Limited

{Coopers), a court appointed receiver of the defendants (except

Parry H.

Rockwood), to fix a proper remuneration pursuvant o

[



civil Procedure Rule 46.03 and for an order providing for
digtribution of the remaining funds in the hands of the receiver
and discharging the receiver. The amounts submitted for
remuneration of the receiver and the amounts submitted as an
account for Patterson Kitz, solicitors for the recsiver, are
vigorously contested by B & R Holdings limited, the general

partner of Invesco Development Limited Partnership (Invesco).

The dJdefendants, Perry H. Rockwood and Geoffrey P.
Christopherson, were promoters of a number of business wenbtures
in the Halifax and Dartmouth area. The other defendants ware
the general and limited partners of wvarious ‘properties in the
area. By an order of this court dJdated PFebruary 26th, 1986,

made receiver and manager of the properties and

assets of the partnership defendants including Invesco. The
appointment was extended by further orders of the court, the
last being dated the lst day of March, 1988, which provided
that the appointment sghould terminate on the lst day of June,
1988, unless extended. No further steps were taken to extend
the appointment of +the receiver beyond June lst, 1988, In
addition, the general partner takes the position there was a
period betwesn October 26th, 1986, and December lst, 1387, when
the receiver acted without authority because an order of the
court in August, 1986, stipulated the appointment was to terminate
october 26th, 1986, and there was no further order until December

1st, 1987, which provided the appointment would terminate on



Marech lst, 1988.

The work for which the receiver and its solicitors
with Invesco. At the time the receiver was appointed, the only
azsat of Invescos was raw land situate at Lake Banock in Dartmoutl

Nova Scotia.

Marcus Wide was a vice-president of Coopers who
condacted the receivership and he described the situation at
the time the receiver was appointed. He sald the mortgages
on the properties of the wvarious defendants were, for the most
paxt,l in arrears and there was co-mingling of £funds between
the warious projects. While the books and records of the
companies were incomplete, it was apparent that the defendant
companigs were not mecting their obligations and that the property

stood in jecpardy of being lost for the investors.

Invesco had granted a mortgage +to Dover Mortgage
Corporation Limited whareby itz sole asset was usad to sscure
the advance of a sum of $300,000.00 at 16MkS. In addition, lands
cwned by Perry Rockwood at Liscomb Court im Dartmouth were used
as security For the advance wunder the mortgage. The Dover
mortgage was actually second to a mortgage in favour of Atlantic
Trust Company but there was default under both moertgages and

an action feor Eforclosure and sale was commenced on Pebruary



l2th, 1985,

The present proceeding {(the receivership action) was
copmenced on February 26th, 1986, whereby Coopers was appointed
regajver and manager of the property and assets of Invesco and

its general partnexr, Invesco Developments Limited.

on April 12th, 1986, Coopers, with the assistance
of their solieitor, arranged for a meeting with the investors
with & wview to giving the investors information as te the status
of their investments and an estimate of the ecosts reguired to
keep the wvarious projectaz in operation. One of the objectives
of the meeting for the receiver was to obtain instructions from
the investors and, in particular, a decision as to whether they
wanted to advance sufficient funds to maintain the properties
or have the propertiss sold, Therse was no consensus at the
meating., It was clear that there was sufficient walue in the
properties to cover the mortgages., Only the investment of the
investors was in Jjeopardy. At  that meeting, there was a
discussion about +the Dover mortgage. Concern was expressed
by the receiver about the validity of the mortgage. Generally,
the meeting concluded with instructions given to the receiver
to selicit proposals from prospective new general partners and
to sesk purchase proposals with respect +to the various

enterprises.

Mr. Wide gave evidence as to what took place with
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respect to each of the businesses and vthe extent of szuccass
achieved im attaining gemeral partners and arrangements Lor

the sale of the varisus properties.

The next meeting of investors took place on HMay 26th,
1986. After a discussion, twe resclutions were passed. It
was resoclved that Coopers would take steps te challenge the
validity of the Dover mortgage and that Cocper should obtain

court approval to borrow funds and sell the mortgaged property.

one of +the positions taken by the general partner
(8 & B) in the proceeding before me is the amount of the fees
of Pattarson Eitz which should be allowed in defending the Dover
mortgage actiom in wview of compents which took place at the
meeting of May 26th, 1986, Lecnard A. Kitz, Q.C., senlor partner
of Patterson Kitz, attended at the meeting as an obserwer. Mr.
Kitz was not ap investor neor was he acting as a solicitor. The
members of the firm who were acting as solicitors for the receiver
and for the investors were Douglas A. Caldwell, Q.C. and Darrell
Pirk, &t a time when the cost of the forclosure was being
discussed, Mr. Kitz rose and advised the assembled inwestors
that if the defence of the Dowver mortgage action did not succeed,
the law firm which bears his name would only charge $5,000.00.
It is compon ground that the defence d4id not succeed and Patterson
Kitz claims for fees, as it relates to the defence of that action,

the amount of $38,333.12,
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Evidence ig before me by way of affidavit and viva
voce from various persons as to what took place at the meeting.
B & R Filed the affidavits of two solicitors and a chartered
accountant of Halifax, all of whom werd representing investors.
These three affidavits are consistent in stating that there
was considerable concern expressed by the investers about the
costs being incurred by the receiver and its selicitor. Mr.
caldwell, who was chairing the meeting, was asked as to the
extent of the anticipated costs of the action invelving the
Dover mortgage. He suggested a figure in the wvicinity of
$30,000.00 to $50,000.00. When this scemed to receive a negative
reaction from the persons assembled, Mr. Kirz rose and advised
that if the action was lost, the law firm would charge no more
khan $5,000.00 but if the defence was successful, they would
be paid on a full seolicitor and client bagis. One of the
golicitors, in his affidavit, deposed that Mr. Caldwell took
no steps to distance himself f£rom Mr. Kitz's statement after
it was made., The chartered accountant deposed to the view that
he believed that the affirmative resolution to challenge the

Dover mortgage was made on the strength of Mr. Eitz's undertaking .

Mr. Wide, in his testimeny, described how Mr. Caldwell
had given the mﬂﬁtixﬁgm a range of $20,000.00 to $50,000.00 for
the anticipated fees. At that point, the investors had difficulty
making wup their mind i1f they wanted o commit themselves to

that amount of money. At this point, Mr. Kitz interjected with
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hig suggestion. Mr. Wide said he was surprised at this suggestion
and wondered if Mr. Ccaldwell weuld permit “that to stand, that
offer of Me. Riez". Mr. wide then testified as follows:

The conversatien wery quiekly continued

and it was my perception that Mr. Caldwell

indicated that he did not necagssarily agree

with his partner, Mz, Kitz, or recognizing

him as a8 senior partner in the £irm and

I believe he restated the range of values

that he thought it would take and the meeting

moved on.
On cross-examination, Mr. Wide agreed that the solicitor, whose
affidavit was filed, had probably had & better recollection

than that of Mr. Wide.

Mr. Douglas A. Caldwell, 0.C. in his affidavit stated
that, after Mr. Kitz made hig comment, he informed the meeating
that Mr. Xitz's estimate was not realistic and the fees depended
upon the complexity of the proceadings. Mr. Caldwell was
cross-examined on his affidavit and he testified that he believed
that Mr. Kitz attended the Jjpril 12th meeting and not the HMNay
26th meeting, even though he and all of the other deponents
stated that Mr. Kitz asttended at the May 26th meeting. Mr.
Caldwell said that he eame to this conclusion after he reviewed
his files and found a letter dated April 28th which he directed
to the investors and which made reference to the costs of
defending the foreclosure action having been discussed at the
April 12th meeting and the statement in the letter was - "We

suggested that the order of magnitude would be $30,000.00 rather



than $5,000.00. Howewer, as we review the matter, we can forsee
that the costs might be in the order of $15,000.00 to $25,000.00."
As this evidence contradicted all of the existing affidavits,
including Mr. Caldwell's own affidavit, counsel £for B & R
reguested an adjournment to hawe this issue thoroughly canvassed.
Zubsequently, I was advised both parties accept the fact that
the remarks of Mr, EKitz were made at the meeting of MHay 26th,

1986.

Following the meeting on May 26th, 1986, solicitors
for the receiver proceeded to defend the action for forclosure
and sale on the Dover mortgage. The matter was originally
set for trial Ffor April 1987 but adjourned until December B8th
and 9th, 1987. On December Sth, 1987, there was a meeting of
the investors of Invesco and B & R was appointed as the new
general partner of Invesco and instructed to take all necessary
steps to settle the Dover forclosure action even if it was
necessary to consent to Jjudgment. At the same meeting, B &
R were instructed to apply to the court to discharge Coopers
as receiver and Patterson Kits as solicitors for the partnership.
The trial which had been set for December B8th and 9%9th was

adjourned.

The affidavit evidence would indlieate that during
the fall months of 1987, Dover solicited and purchased units

in Invesco with & view to calling a meeting which eventually



took place on ‘December Sth, 1987, for the purpose of discontinuing

Invesoo's defence of the foresclosure action.

By letter dated January 6th, 1988, Mr. Ryan, golicitor
for B & R, wrote to Mr. Wide requesting details of the outstanding
accounts fFor the recaiver and the receiver's soliciter. In
that letter, Mr. Ryan suggested that because the rate of inrterest
on the Dover mortgage was L6%, the balance on the mortgage should
be paid against an irrevocable letter of credit. Mr. Ryan
suggested that there had been a substantial depletion of monies
by reason of the difference between the rate of interest earned
on monies held by the solicitors in trust for the eventual payment
of the mortgage, if necessary, and the rate of interest that
was a@coruing on the Dover mortgage in a compound fashion. The
receiver replied by letter dated Janvary 13th, 1988, advising
that at the time the Invesco lands were sold im July of 1386,
the funds were invested in term deposits and that the solicitors
for the receivers had cobtained the consent of the court to leave
thase funds inwvested in that manner. The receiver went om to
say that even if the funds were not under the control of the
court, he had diffieculty in agreeing to pay off the mortgage
because they took the wview that the mnortgage was invalid and
if the mortgage was paid off, tha investors would lose the
interest that accrues on the term deposits. In his evidence,
the receiver suggested that the court was not prepared to take

& substitute security and that any letter of credit was subject



to negotiation. On cross-examination, Mr. Wide admitted that
it would probably have been prudent to have changed the security
if the court had permitted such a change agnd that terms wcould
be ax:&ng@ﬁ which would be acceptable to the receiver. The
issue had pever been brought to the attention of the limived

partners or discussed with the limited partners.

Mr., Caldwell saild that he and the receiver had frequent
discussions concerning the Jdifferential in the interest rates
batween the mortgage and the term deposits. Mr. Caldwell said
that he felt the court had found that the money should go to
the Accountant General. On discovery examination, Mr. Caldwell
advised that he did not give any consideration to approaching
Dover to ascertain if some solution couwld be reached including

payment against security by way of letter of credit or guarantes.

In his affidavit, Mr. Caldwell stated that by February
of 1988, the gensral partner had taken no steps to discharge
the receiver. on MHarch 23rd, 1988, the recelver applied to
the court for directions and, by an order of that date, Mr.
Justice Grant declared that the resolutions passed on December
5¢h, 1987, at the meeting of the limited partners involving
the appointment of B & R as general partner and the instructions
to the general partner to take necessary steps to conclude the
Dover Forclosure action and to make application for the court
to discharge Coopers, were all binding resolutionsz in full .force

and effeckt.
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On May 25th, 1988, Coopers applied te Mr. Justice
Kathanson in Chambers for an order discharging Cocpers as receivey
and directions regarding the approval and payment of the accounts
of the receiver and the solicitor for the receiver. The affidavit
of Michael 2. Ryan, ©.C. indicates that at the time of this
hearing, Patterson Kitg applied for a charging order in respect
of its fees and disbursements, which application was opposed
by counsel for B & R and counsel f£or Dover. The matter was

adjouvened without day.

Oon June 1l6th, 1988, the solicitor for Dover applied
before Mr. Justice Richard of this court who "heard and allowed
an application to strike a defence by Coopers in the foreclosura
action commenced by Dever. &t the same time, the court granted
an order for Judgment in Dover's favour in the foreclosure action.
An appeal from this decision was heard by the Appeal Division
on November ldéth, 1988, and the appeal was dismissed. This
soncluded and resolved the Dover mortgage lLitigation and, at
the sgame time, concluded all of the outstanding matters with

respect to the receivership.

In November of 1986, the Receiver received, purswant
to an order of the court, fess in the amount of $118,316.50
and disbursements in the amount of  §48,639.47. These
disbursements included the account te date of Patterson Kitz.

In this application, the receiver seeks fees in the amount of



£56,867.00 under the following headings:

Advice to investors $24,76L.25
R.C.M.P. investigation 11,141,235
Dover Foraclosure MAcotion 5,142.50
Alternate Recovery T:252.50
Ganeral Administration §,569,.50

The receiver alsc seeks approval for accounts of Patterson Kitz

in the amount of $59,251.53 attributable to the following:

Dover mortgage foreclosure action $21,792.77
Alternate recovery 14,465.84

Other general matters 22,992.92

In addition, the receiver seeks §4,000.00 for £fees for the
discharge and Patterson Kitz has rendered a acoount of $15,012.49
with respect to time spent by solicitors of that firm om the

present application.

It is the position of B & R that the account of the
receivers should not exceed $10,000.00 and that the account
of Patterson Eitz should be confined to §5,000.00 and a reasonable
amount for the discharge application. In particular, it is

the submission of B & R thats
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1} The receiver engaged in activities for which it had no

authority by reason of the determination of the appointment.

21 The receiver engaged in activities which exceeded the powers
given to it by the court order. B & R also take the position
that the feas of Patterson Kitz should be reduced where
it @cted as solicitor for the receiver on matters where

the receiver exceeded his authority.

3} The receivers acted negligently and in breach of a fiduciary
duty which it owed to the limited partners and thereby caused
them a loss that should be deducted Erom any fees to which

£he receiver would be entitled.

4) Finally, the law firm undertook to charge the limited partners
no more than $5,000.00 in the event that the receiver was
pnsuccessful in defending the Dewey foreclosure acticn and

the fees to the firm should be confined to $5,000.00.

By wvirtue of the Judicature Act, s. 39(9), the court
can appoint a receiwver "in all cases where it appears to the
court to be Jjust or convenient that such an order should be
made ..." A receiver is an officer of the court who has the

duty to discharge his powers in a bopna fide fashion and also

hae & f£iduclary doty with respect to all interested parties

ta aet in the best interest of those parties. See Parsons et



al w. Sovereign Bank of Canada, ([1913] a.C. 160 at 167; FKerr

on Receivers, léth ad, at p. 1l4.

A receiver derives his authority from the order of
a ecourt and does not have an ipherent power. If he exceeds
the power enumerated in the court order, "he may be deprived
of his indemnity For £ees and expenses" (emphasis added). See
Bennett, Receiverships, 1985, p. 116. On the other hand, if
the receiver does sct beyond the terms of the order of the court,
and he does so on such termsg where he can demonstrate that he
did so bona fide, "and that such actions were reguired to
discharge hig duties and were a benefit to the gperations”;
the court would have discretion to indemnify him for such services

iSee Bennett, Receiverships, 1985, p. 19).

In Belyea and Fowler v. Pederal Business Development
Bank (1983), 46 C.B.R. (N.S5.) 244, the New Brunswick Court of
Appeal stated that the fixing of a fee for a remuneration should
be based on what was a fair and reasonable value of the gervices.
The court pointed out that sufficient fees should be paild to
encourage competent persons to &ct as receivers but that the
receivership should be administered as ecconomically as reasonably
possible. The court indicated that the considerations applicable
in determining the reasonable remuneration to be paid to the
recaiver should include the nature, extent and walue of the

assets handled, the complications and difficulties encountered,
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the degree of assistance provided by the debtor, the time spent,
the receiver's knowledge, experience and skill, the diligence
and throughness displayed, the responsibilities assumed, the
results of the receiver's efforts and costs of comparable services

when performed in a prudent and economical manner.

With respect, I fully endorse the comments of the

Wew Brunswick Court of Appeal.

I realize that those engaged in the speciality of
management of professions advocate the fixing of remuneration
almost totally on the amount of time spent on the affairs of
elients, but in my view, such & barometer should be tempered
with the factors referred to by the Wew Brunswick Court of Appeal
including the result obtained, the responsibility assumed and
the qualicy of service rendered. These are the same £factors
to which the Code of Professional Conduct published by the
Canadian Bar Association makes reference as proper criteria
to use in fixing legal fees. In the proceeding before me, I
am advised that the fees and disbursements of the receiver and
its counsel were in excess of 30% of the monies recovered by
.the sale of the properties. Undoubtedly, there are oocasions
when the extent of the wvalue of the assets or the complexity
of the issues render such & ratio appropriate but, on my
examination of the material before me, it did not appear that

that situation existed in the present case.
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The purpose of passing accounts of a receiver is to
afford judicial proteetion to the receiver with respect to the
performance of his duties and to permit interested parties to
guestion the activities of the receiver. The court will protect
the receiver in pursuit of his remuneration and should pass
accounts which are fair and reasonable, but should neot "rubber
stamp" accounts for petsons whe are acting as officers of the
court. NS stated by Mr. Justice Stratton in Belyea and Fowler
vw. Federal Busipess Development Bank (supra) at p. 246, the
allowances for services "must be just, but nevertheless moderate

rather than genercus”.

In his text, Bennett at p. 304, discussed two technigues
employed in assessing the reascnableness of remuneration. He
stated that the First technigue was on a percentage of the

proceeds of realization and the second was on & guantum meruit

basis according to the time, trouble and degree of responsibility
invelved. With respect to the first technigue, he pointed out
that +the oourt may look to the rate afforded to trustees in

bankrupteies as & guideline and went on to state:

In a bankruptey, the trustee's remunsraticn
of soven and one-half percent of receipts
after payment to secured oreditors can be
varied by the court depending on the time
invelved and the complexity of the estate.
In weceiverships, the seven and one-half
percent rule appears to be high especlally
where receipts are generated easily. In
older cases, it has been held that if the
receiver had gnot encountered exceptional
difficulties during  |his administration,
he was entitled to & copmission of five
percent of the funds coming into his hands.
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On the other hand, it is clear that if a chartered
accountant is appointed as a receiver, consideration should
be given to his normal hourly charge as he would have been earning
that hourly rate if he had not been expending the time as
receiver. Highly gualified pecple should not be discouraged
from accepting work as receivers. It would seem that the court
should take care to consider all of the factors when passing
sccounts and exercise its discretion by applying a fair balance
between the waricus applicable considerations when arriving

at & reasonable remuneration.

The issues raised before me did not include ﬁmmplaimtﬁ
a5 to the hourly rate charged by the receiver or its solicitors
nor did they include a general complaint abouwt the time expended
by the receiwver or its solicitors. In the proceedings bafore
me, B & R is specific in its complaints with respect to the
receiver's activities and accounts and I will deal with each

1} gervices performed after the lapse of the Receivership Order.

B & R suggest that the receiver was functus and without
power to act between Octobeyr 26th, 1986 and December lst, 1387,

and after June lst, 1988.

& receiver has no inherent powers and derivee its
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authority from the ovder appeinting ft. It is important that
the receiver comply with the terms of the order and report to
the court on ite activities on & regular basis. Hormally, the
term of the appointment is confined to a period of less than
a year to reguire timely reporting and to enfeorce the control

the court has over the activities of the receiver.

In my view, it was poor practice to parmit the order
to lapse. The failure of the receiver to continue the terms
of appointment may have adversely affected some of the acts
and duties performed by the receiver during the hiatus periods
but I am not reguired and do not intend to make any finding
on that issue. Rotwithstanding the wiew I express, I am not
prepared to reduce the receiver's remuneration for these periods.
I am convineced, on the evidence bafore me, that the acts of
the receiver during these periocds were bona fide and waere [Lor
the benefit of the interested parties. (Reference is made to

Bennett, Receiverships, 1985, @. 19).

It is obwviocus that the receiver still had the
duties and responsibilities of his position as a receiver during
these periods and that he had not been discharged f£rom these
duties and responsibilities by the court. I am not prepared
to reduce the remuneration because the receiver failed to apply
to the court in a timely fashion for an order continuing its

appointment.
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2} jation that the receiver exceeded the authority

The alleg
An the Order of the court.

B & R take the position ¢that the receiver did not
have the authority to prepare operating statements, give tax
advice, provide services to the R.C.M.P. and seek to recover

monies from eolicitors and accountants.

Under the terms of the order of Mr. Justice Richard
dated the 26th day of Pebruary and under the terms of successive
grders, the receiver was authoriged to manage the properties
and assets of the defendants and to retain agents and solicitors
“for the purpose of preserving and wutilizing on the property
«vs and carrying on the business and undertaking of the property
and to enter into agreements with any person respecting the

said business or property”.

The order goes on to grant acthority to the receiver
to borrow monies, not exceeding $10,000.00, and to advance monies

to itself and its solicitors in payment of fees and disbursements.

The order is short on specifies. Its mainm operative
clause has the effect of appointing Coopers as ryeceiver and
manager of the property and the assets of the named defendants
"with authority to manage the properties and asgets as hereinafter
authorized and to act at once and until further order of this
court®. There is little that follows in the order to assist

in interpreting the words "as hereinafter authorized®™ except
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that clause which permits it +to retain agents, solicitors,
assistance, employees and auditors as it considers necessary
“for the purpose of preserving and utilizing on the property
az provided herein and carrying om the business and undertaking
of the property and to enter into agreements with any person
respecting the said business or property”. The order, which
is the sole sources of authority for the receiver, should be
clear in enunciating the receiver's autherity but, on the other
hand, +the general pﬁavisi@n. should be given a liberal
interpretation to &w&iﬂ, the necessity and expense of needless
applications to the court te amend the order. In my view, under
the terms of the order, I can examine the activities to ascertain

if they were necessary or desirable:

1} For the purpose of preserving and utilizing the property:

2] Por the purpose of carrying on the business and undertaking
of the propearty;

3} Por the purpose of eatering into agreements with any person

respecting the business or property.

In my wview, the time spent and charges made for
examination of the issue of possible recovery from other sources
£a11l within the terms of the order., The possibility of recowery
against asuditors and lawyers inveolved im the investments was
the subject of discussion on several occasions, including
discussions at the meetings with the investors. These activities

clearly fell within the broad terms of the order requiring the
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trustes or its agents to preserve the property and to carry

on the business and undertaking of the property.

Mor would I consider deducting from the remuseration
of the receiver the time spent in preparing tax statements.
The trustee has a duty to conduct itz affairs and to protect
the business to the same extent as an ordinary businessman would
supervise his own effairs. Mr. Wide testified that he considered
it part of the principal obligations of the general partner
and, therefore, of the receiver to operate the bulldings .as
business enterprises which would include duties in respect to
the preparation of financial statements and regﬁrﬁing to investors
on the fFinanmcial results of the operations and showing the share
of losses or profits for income tax purposes. The obligations
upon the general partner were set forth in the Limited Partnership
Agreement because Coopers was receiver and manager for both
the limited partnerships and, as the general partner, it assumed

these responsibilities.

I can find neo auvthority under the order £or the work
performed by the receiver at the reguest of the R.C.M.P. Thess
activities were sufficiently diverced from the ordinary managemoent
of the properties that it was encumbent upon the receiver to

apply to the court for authorization to conduct these activities.

I categorically rejest the suggestion in the written
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submission of the soliciter Ffer the receiver that, should the
court not allew the receiver's fees for assisting in the
investigation, "it will be by the hamd of the court, the wvery
party having control of the receivership assets and judicial
process, that will bring the administration of justice Lo
disrepute”. I Ffind =uch a submission +to be errenecus and

inappropriate.

Obvicusly, it was desirable for those invelwved in
eriminal investigations to have the cogperation of the receiver
and I would expect that a ocourt would be guick to @tx‘;tem’i
anthorization 1f it had been reguested [(which is not to say
that the court would necessarily autherize the receiver to charge
a fee at its normal hourly rate)l. ©On the other hand, the
investors have the right to be protected and to have control
exercised over the expenditure of funds in the hands of the
receiver, The duty was clearly with the receiwver, if it wished
to be remgnerated for its services, to make the application
to the court for authority to work with the inwvestigation

officials.

kny services performed by the receiver or its solicitor
in connection with activities in cooperation with the R.C.M.P.

will not be allowed.
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3} ations of negligence on the part of the Receiver.

B & R submits that the receiver should not have
permitted the interest on the mortgage in favor of Dover Lo
sccumulate but should have applied to the court to pay out the
mortgage and take other security and, in particular, a letter
of eredit. The Affidavit of John Hickey, secretary of Dover
Mortgage Corporation Limited, stated that from the date of the
sale of the Invesco land (July Sth, 1986) to the date the mortgage
was paid (Bugust 8th, 1988) interest in the amount of §102,528.01
aceryed. During the same pericd, an amount of $72,434.47 was
earnad on the sale proceads. & R suggest a reduction in the
receiver's fees of $30,000.00 because of the failure of the
recaiver to mitigate this expense, particularly after the specific
request to do so by the solicitor for B & R in his letter of

January Sth, 1988, which request tock this form:

We are instructed that the rate of interest
payable on the Dover mortgage is 16%. Qurx
glient as general partner suggests to Coopers
¢ Lybrand Limited as recelver and manager
that it would be a prudent act of management
to pay out %o Dover the amount presently
due against an irrevecable letter of credit,
all without prejudice to the righta of the
defendants in the forclosure action. It
is our client's position that if this can
ke done the receiver, manager can prevent
further depletion of any residue of funds
available for distribution to the limited
partners. Our client is of the wview that
to date thers has been & substantial depletion
of monies because of the difference between
the rate of intersst earned on monies held
by the solicitors in trust and the rate
of interest payable on the Dover Hortgage.
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By letter dated January 13th, 1988, Mr. Wide replied
to Mr. HRyan's letter and stated his opinion that it would be
imprudent to pay off the mortgage because, according to the
advice from the receiver's solicitor, the marﬁtgmg;‘a wae invalid
and if the Ffunds on hand were wused to pay out the mortgage,

the investors would lose the benefit of the interest on these

funds .

During an examination £or discovery, Mr. Wide said
that +the difference in interest rates was the subject of
disecugsion with the receiver's solicitor but never discussed
with the investors, the £irst general partner, B & R's
predecessor, or with Dover. Mr. Wide admitted that if Dowver
had offered to substitute an irrevocable letter of credit in
return for the payout of the mortgage, the proposal would have

baan a "sensible business arrangement”.

buring the hearing before me, Mr. Wide advised that
when the Invesco lands were sold and the placement of funds
in an interest bearing account was effected, "Dover Jza,a;a indicated
several times that they felt that we should pay the mortgage
out because of the high rate which it acerued®™ but that the
receiver refused and adopted the "usual receiver's way of dealing
with these things", that is, sell the asset and put the funds
aside until the dispute is resolved. BHe said B & R's suggegtion

was refused beecause, Ffirst, it wasn't the usval arrangemant
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made by a receiver, second, the key part to the arrangement
was the terms which eould be negotiated in the letter of credit
and, third, that it was his understanding that the court was

not prepared to substitute the security.

T find these reasons unconvincing. Ho attempt was
made by the receiver to seek permission of the court or to
negotiate terms with Dover with respect to the letter of gredit.
On cross-examination, Mr. Wide agreed the substitution of &
letter of oredit would have been prudent if acceptable terms

eould have been negotliated.

In Doncaster w. Smith (1987}, 6% C.B.R. 133, the
receiver-manager sold an asset and thereby incurred substantial
tax liability without seeking professional advice on the tax
consequences, The evidence indicated that an amalgamation of
three companies before the sale would have resulted in decreased
tax liability and the trial court found that a prudent person
would hawe effected the amalgamation but that the defendant
was not liable for +the breach of hiz duty because he did not
have the right, without seeking additional power to effect the
amalgamation. On appeal, the British Columbia Court of Appeal
held that the prime :dm:y of tha receiver-manager was to sSeek
such powers as he considered necessary to perform his duties.
Mr. Justice Hinksen, in referring te Plissom w. Duncan (1305},

36 5.C.R. 647 stated at p. 137:



ewv the duty of the receiver-manager is

to manage the companies' affairs with the

same prudence and supervision as an crdinary

man would give his own business. If he

does not, he is liable for his failure to

take such care.

The court rejected the suggestion that the obligation
to seek further powers is as much that of those who appointed
the receivar as it is that of the receiver. The Court of Appeal
agreed with the trial judge that an appropriate remedy if the
receiver breached his duty was to deduct frem his compensation

the amount of tax which had been paid as & result of the breach.

In my opinion, the ordinary man in the positien of
the receiver, in managing his own business, would have taken
steps to reduce the interest liability which was accruing on
the Dover mortgage and I find that the failure of the receiver
to seek permission of the court and to make Eurther inguiries
as to the terms of a letter of credit to be a breach of its
duties as receiver-manager and that the appropriate remedy to
the investors is to reduce the fee of the receiver. In wview
of the contingencies which existed, I am not prepared teo reduce

the fee for this breach by more than $15,000.00.

4) The appropriate fee due Patterson Kitz for the defence of

the foreclesure action.
It is the position of the general partner that the

fees of Patterson Kitz with respect to the defence of the action
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on the Dover mortgage should be restricted to $5,000.00 becauss
of the ocomments made by L. A. Ritz, Q.C. at the meeting of

investors on May 24th, 1986.

It iz the position of the law firm that because the
receiver does not gquestion the soclicitor's fees and because
there was no “"condition" placed on the firzm's retainer - "that
should be the end of the matter". This argument is tantamount
te saying the court has no control over the fees of the
solicitors. The law firm says that none of the affidavits f£iled
raferred to an "undertaking” and “no commitment' was given fto

the investors to limit fees to $5,000.00.

The atffidavits filed by B & R ip this proceeding were
unchallenged. The solicitor Efor the mceiﬂfva&ﬁ adviged the court
that there wag$ no request to crogs-axamine the depenents. I
have for consideration on this issue, the affidavits of two
lawyers who attended the mesting on behalf of clients, the
affidavit of a chartered accountant and the wviva wvoce evidence
af Mr, Wide and Mr. Caldwell, together with the discovery svidence
of Mr. Kitz.

There is little dispute as to what was said by Mr.
Eitz and the main differences arise from what was intended by

the comment and what was the effect of the comment in law.

In his . affidavit, Robin McDonald, a member of the
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Moves Scotia Barristers' Society, said that great copcern was
expressed at the mesting by a number of investors as Lo angolng
costs and that a number of guestions came from the £locr
concerning the costs incurred, to date, by the receiver and
its solicitor and the costs of future proceedings. MeDonald
said that it was his impression that the mocd of the meeting
wyaried from ccncerned to hostile“, He stated that a number
of investors had signed documents aunthorizing the retention
of Pattersen Kitz "which they felt might make them responsible
for future legal fees in an open-ended sense". The Dover mortgage
action was discussed and Mr. Douglas Caldwell was asked how
mich it would cest to challenge the mortgage and Caldwell said
"jt might be as much as $50,000.00%. Mr., HeDonald said the
general mocd of the room appeared reluctant to anthorize this
sort of expenditure and I quote from Mr., MHeDonald's sffidawit
as follows:
12. THAT at this time the room was a little
unruly and there was generally negative
conversation going on with respect to the
costs of proceedings to date and the projected
costs for the future. At this point, MHr.
Kitz otood up and said generally to the
avdience woikds to the affect as follows:
“Are you gamblers? I am & gambler and
am prepared to take the risk on this--I
kpow that my partners won't like this
but we'll do the file on the basis that
if we lose, we'll charge no more than
$5,000.00 but, if we win, we will want
to be paid £full soliecitor and client
costs as taxed., How much is it worth
it to you to challenge $300,000.007
Surely it is worth $5,000.007? You have

to look at this from a business point
‘Qf ViWWIW
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13. PHAT the statement set forth in
gquotations above is not intended to be a
literal gquotation from Mr. Xits but, in
my opinion, sets forth the substance of
what he said and generally in the words
that he said as I remember +them. He spoke
for slightly longer than the guotation reads
but not substantially longer.

14. THAT subseguent o thiz statement
by Mr. Kitz, Mr. Caldwell took no steps
that I could notice +to distance himself
frem this statement or to suggest that
Patterson Kitz would not be bound by it.
I paid close attention to the proceedings.

15, THAT I was present f£rom that point
forward until the eventual close of business
of the meetings late in the evening and
at pe  time heard any clarification,
retraction, or gqualification from Mr. Caldwall
or Darryl Pink of the assurance given by
Mr. Kit=.

16. THAT on behalf of my clients, I was
left with the impression that Patterson
itz had agreed that, if it pressed forward
the claim against Dowver, it would de so
on the basis that it would not be paid any
more than $5,000.00 unless it was successful
in inereasing the return to the investors
available from immediate settlement.

17. THAT I had the impression that Patterson
Kitz was of the wview that the Dover claim
was probably worth challenging.

18. THAT I had the impression that the
mood of the room would not have authorized
proceedings against Dover without thea
assurance provided by Mr. Kite.

Mr. Lawrence Freeman was at the meeting as sclicitor
for Dover and he stated Mr, Caldwell and Mr. Pink gquoted & fee
for challenging the mortgage of between $20,000.00 and $40,000.00
and that the investors appeared "disinterested™ in challenging

the mortgage as it related ko such legal costs. Mr. Freeman
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said that Mr. Kitz stood on behalf of his firm and advised the
the security, the investors would not be charged more than
$5,000.00 for the legal fees, Mr. Freeman's affidavit goes
on to states

7. THAT the Limited Partners of Invesco

Developments Limited Partnership then

procesded +to vote on what appeared to be

that basis to challenge the mortgage and

instructed Patterson Kitz to proceed.

The affidavit of Terry Degen, PFresident of B & R
Boldings Limited, alsec referred to the mesting and the comments
made by Mr. Kitz. Mr. Degen deposed that neither Mr. Pink nor
Mr. Caldwell made any comment whatsoever to the meeting regarding

+he comments of Mr. Kits.

Nova Secotia who deposed that there was a discussion about the
anticipated fees of Patterson Kitz at the meeting and that Mr.
¥itz advised the meeting that if the law firm was unsuccessful,
the fees would be $5,000.00 and if suvecessful, the fees would
be charged in accordznee with the normal rate. Mr. Conrod went
on to state:
7. THAT I do werily believe that the limited
partners agreed to instruct the Receiver
to challenge the Dover mortgage on the
strength of the undertaking given by

L. A, Kitz. That was my understanding
at the conclusion of the meeting.
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was made by Mr. Kitz that the law f£irm, which bears his name,
would not charge more than $5,000.00 if the defence cf the action
on the Dover mortgage ” wase unsuccessful, It is also clear from
the affidavits that reliance was placed on this undertaking
and that probably the motion to proceed with the defence was

based, to some extent, on the representation made by Mr. Kitz.

In his evidance givem by way of discovery, Mr. Kits
testified that the compents made by him were similiaxr to that
set out in the affidavits and there appears this question and

A

BNSWEY &

. What do you say ag to what you're entitled
to by way of fees for the services you
rendered in the defence of the Invesco
foreclosure action?

Ao ©Oh, I think we are entitled to all of

our fees saving that which is attributable
to the erial action with a cap of Five
thousand dollars.

Barlier in this Jjudgment I made specific reference
to the evidence cf Mr. Wide on this issue when he was speaking
of the possibility that Mr, Caldwell had negated the impression
laft by #Mr. Kitz, he spoke in terms of his “"perception™ and
hiz "belief® of what Mr. Caldwell said. It was my view that
Mr. Wide was attempting to be as accurate as pogsible in his
avidonce and he was not able to state with any degree of certainty

what transpired after Mr. Kitz made his comrents to the meeting.

.



. ~ 32 -

Hr. Caldwell said that he informed the meeting that

Mr. Kitz's estimate was not realistie and that the fees depended
upon the complexity of the proceedings. Nevertheless, it is
clear to me from the avidence before me, which remains undisputed,
that Mr. Kitz gave an undertaking to those who were assgembled
with respect to the limits to be placed on the feas by the
Patterson Kitz firm if the dJdefence was unsuccessful. I also
find that the investors relied on this undertaking when they
agresd to carry on with the defence of the action. It is common
ground that the defence failed and the fees of Patterson KLtz
with respect to the action on the mortgage, will be aat; at

£

§5,000.00 plus reasonable disbursements.

| The soliciter for the raeceiver, in his written
submigeion, refers to the exhibits on Ffile and the sum of
$18,928.35 feez and $5,857.33 im disbursements and states that
"an analysis of the fees preferred by the receiver's counsel
indicates that the total fees zseociated with the Dover mortgage
action exclusively are S$18,942.59 or forty-eight per cent of
the total fees. The eguivalent percentage of disbursemants

is $2,850.18 for a total of $21,792.77.7

There was no evidence before me o support this
submission. Furthermere, it iz not clear to me, from the written
submission, how counsel was distiguishing between Services

relating to the Dover mortgage action and sgervices with respact
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te other matters., In my view, the sum of $%5,000.00 should be
substituted for the fee which has been charged for the services
required as a result of the decigion made at the meeting on

May 24th, 1986, to defend the forclosure action.

I have spent considerable time reviewing the accounts
and time charges which were filed with the court in the hope
T could set out definitive figures in this  judgment.
Unfortunately, there appears to be accounts rendered which relate
to services in more than one area. BAlsc, it is difficult to
relate the submissions of counsel ke the figures before me in
some instances., I would prefer to permit counsel to attempt
resolution of the arithmetic matters based on the principles
and findings mede herein and te incerporate the figures in an

order. If there is no agreement, I will hear further argument.

Ty assist counsel in reaching agreement on the
calculations, I will set out my conclusions with further
observations:

1. The receiver's account will be reduced by
ta) The sem of $15,000.00 representing the amount assessad
for breach of duty.
(b} Pees and disbursements iscurred with respact to the

R.C.M.P., investigation.
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2, With respect to the solicitor's account:

{a) It will be reduced by the amount which relates to the
R.C.HM.P. investigation.

(b} The sum of $5,000.00 will be substituted for the fee,
exclusive of disbursements, charged for the services
required for the defence of the foreclosure action.

le) Little attention was given to the claim for fees of
the solicitors for service relating to the present
application before me. I understand an amount in excess
of $15,000.00 is reguested and I would regquire Eurther

submissions on this point.

an order will issue fixing the remuneration of the
receiver and its solicitors, providing f£or the distribution
of the remaining funds ipn the hands of the receiver and

discharging the recsiver.

Balifax, Mova Scotia
hugust 3, 1989
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By the Court:  McDougall, J.
INTRODUCTION:

[1] PricewaterhouseCoopers Inc. (“PwC™) was appointed Receiver of all assets,
undertakings and properties of Karlsen Shipping Company Limited (“Karlsen
Shipping™) by virtue of a Recetvership &der granted by the Honourable Justice

Arthur J. LeBlanc of this court on the 17" day of May, 2011.

[2] PwC acted in its capacity as Receiver for Karlsen Shipping until 14
September, 2012 at which time it was discharged. Grant Thoroton Limited
(“GTL") was then substituted to assume the role of Receiver in place of PwC.

[3] The discharge of PwC and the appointment of GTL was done at the request
of 3264741 Nova Scotia Limited (“No. Co.") which acquired the debts and
security of the Toronto-Dominion Bank (“T-D Bank™) by way of assignment.

MoTtioN ! BACKCGROUND:

[4] PwC now seeks approval of its fees and disbursements as Receiver along
with those of its legal counsel, McInnes Cooper.

[5] Insupport of its motion PwC relies on the affidavit of Mr. Derelc Cramm,
Senior Vice-President of PwC, swomn to on November 20, 2012 (filed on
MNovember 21, 2012) and a subsequent affidavit sworn to on January 17, 2014
(filed on March 7, 2014}.

[6] PwC further relies on the Fifth Report of Receiver dated August 15, 2012
which was filed with the court on Augnst 16, 2012

[7] A review of the five Reports filed by PwC sets out the work carried out by
the Receiver during the period commencing from the date of its appointment on
May 71, 2011 until the date of discharge on September 14, 2012 - a period of
approximately 16 months.

[B] The Fifth Report of the Receiver attaches copies of the accounts rendered by
it as Receiver along with the accounts of its counsel. Copies of subsequent
accounts are attached as exhibits to Mr. Cramm’'s affidavit of November 20, 2012,
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[0] PwC rendered one additional invoice for $9.262.14 (includes HST) covering
a period ending November 27, 2012. There remains an outstanding balance on this
invoice of $8,247 98 according to paragraph 14 of the Cramm affidavit of January
17, 2014. I believe this is incorrect. When one looks at paragraph 14 of the
November 20, 2012 affidavit, it reports a remaining trust balance of 31,017.16.
When this amount is applied to the November 28, 2012 invoice it results i an
outstanding balance of $8,244.98. A slight difference, I admit, but a difference
nonetheless.

[10] PwC’s legal advisors, McIunes Cooper, rendered one further inveice after
November 21, 2012, It totals $3,622.32 which includes disbursements and HST.
Payment remains outstanding for this amount and for invoices dated May 31, 2012
($4,296.80), Tune 29, 2012 (85,152.23), Tuly 31, 2012 ($2,665.70), August 31,
2012 (8,659.21), and September ($2,183.16). In total some $26,579.42 remains
unpaid. [Reference para. 17 of the Jammary 17, 2014 affidavit of Derelc Cramm].

[11] Meclnnes Cooper has additional unbilled work-in-progress of approximately
$2,000.00 plus taxes and disbursements [See para. 18 of the January 17, 23014
“Cranumn” aﬂidm’ﬁ] .

[12] PwC reports unbilled work-in-progress of approximately $1,800.00 plus
taxes and disbursements. [See para. 19 of the Janwary 17, 2014 “Cramm”
affidavit].

[13] The terms of the Order discharging PwC as Receiver included the following
provision, at para. 3

3 PWC is hereby discharged as Receiver and is relieved of its obligations
under the Receivership Order, provided that all privileges and protections
afforded by the Receivership Order granted to the Receiver shall contimze to
accrue to the benefit of PWC. [sic] for any and all activities indertaken by PWC
price to its discharge, including but not limited to that charge provided for in
section 17 of the Receivership Order over all the assets of the Respondent,
charging same with respect to the fees of FWC and its counsel, which shall
remain a first charge.

[14] Counsel for No. Co. opposes the granting of an order approving the fees of
the former Receiver and its’ counsel and requests a reduction of the fees claimed.
He submits that the fee sought to be approved by PwC “are avcessive,
unreasonable, and bear no resemblance to the size of the state and the revenues
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realized solely through the efforts of the receiver and its counsel.” [Page 4 of the
Respondent’s Memorandum of Law filed on September 22, 2014}

[15] Counsel further argues that approximately 58% of the total revenues realized
(approximately $910,000.00) were derived from:

Cash in the Bank: $652.352.77
Insurance Claim: $236,036.15
HST collected: £ 21.000.00

[16] He suggests that the realization of these funds “fmvolved little if any effort on
the part of PWC or its conmsel” [Page 4 of Respondent’s counsel’s Memorandum
of Law filed September 22, 2014]. In his memorandum of Law filed on behalf of
Pw( on March 7, 2014, Mr. Stephen Kingston summarized the activities
performed by PwC in fulfilling its assignment “which inchided (but were not
limited to): "
1. Meeting with Karlsen’s President and making other inguiries to identify and
locate Karlsen's property and assets;
Taking possession of Karlen’s [sic] books and records;
3 Reviewing claims regarding monies held by Karlsen on deposit at the time of the
appointment of the Receiver;

b

4. Securing and maintaining Karlsen’s commercial office property at 55 Crane Lake
Drive, Halifax Regional Municipality pending sale by the Receiver;

5. Obtaining advice re the valnation of Karlsen's commercial office property, and
conducting a sale process to identify interested parties;

6. Concluding the sale of Karlsen's commercial office property, inchuding a Motion
to obtain the approval of this Honourable Court;

1. Obtaining advice regarding the valuation of Karlsen's yacht “Polar Sun”, and
conducing a sale process to identify interested parties;

8. Concluding the sale of the “Polar Sun”, inchuding a Motion to obtain the approval
of this Honourable Court;

Q. Obtaining advice re the valuation of properties owned by Karlsen in Chester and
New Harbour, Lunenburg County, and conducting a sale process to identify
interested parties;
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10.  Coucluding the sale of Karlsen's property at 3389 North Street, Chester, ncluding
a Motion to obtain the approval of this Homourable Cout,

11.  Obtaining advice regarding varions priority claims, including claims pursuant to
the Pensions Benefits Standards Act, R.5.C. 1985, ¢. 32;

12.  Conducting detailed inquiries regarding Karlsen's motor vessel ‘Polar Star’,
which was situate at & shipyard in the Canary Islands, Spain;

13.  Obtaining advice regarding the physical condition and value of the ‘Polar Star’,
possible further repairs, required sea trials and regulatory approval regarding
future operation of the vessel,

14.  Obtaining advice regarding the Spanish legal process involved in seeking
recognition of the Receiver in the Canary Islands;

15.  Obtaining advice regarding various maritime lien claims and other in remr claims
regarding the “Polar Star’ in the Canary Islands and other jurisdictions, mcluding
the Spanish shipyard where the vessel was situate;

16.  Conducting a sale process seeking to identify interested parties as regards the
purchase of the ‘Polar Star’;

17.  Determining whether the ‘Polar Star” had any net value which could be realized
for the benefit of Karlsen's creditors;

18.  PBring a Motion before this Honourable Court to obtain approval for a Partial
Distribution of Funds by the Receiver to creditors,

19.  Participating in the Motion regarding the discharge of PWC as Receiver, and
dealing thereafter with the new Receiver as regards transition arrangements,
transfer of trust funds, transfer of documentation and records, etc.

[Pages 2 and 3 of the Memorandum of Law, supra)

These activities are described in greater detail both in the Reports of the Receiver
as well as in the two affidavits of Mr. Cramm referred to earlier.

[17] Counsel for No. Co., in his submissions, acknowledged other receipts in
addition to:

(i) Cash in bank,
(ii) Insurance claim,

(iii) HST referred to earlier
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[18] The additional revenues are:

- Sale of 55 Crane Lake Drive -- $485,000.00
. Sale of Yacht (Beneteau) -- $140,000.00
L Sale of Land (Chester) -- $42,500.00

Altogether these receipts add up to $1,576,888.92. This figure does not include
two other insurance claims paid directly to two of the criginal secured creditors
one of which was the T-D Bank. No. Co.’s counsel suggests these latter payments
should be ignored as these claims were already in progress when the Receivership
Order was first made. Counsel contends that very little effort had to be expended
by PwC to realize on these claims.

[19] No. Co. also questions the efforts required to sell company-owned property
inn Chester and the Beneteau vacht since, respectively, a real estate agent and a
yacht broker were retained to sell these assets.

[20] Furthermore, No. Co. challenges the fees incurred by PwC before finally
deciding that there was no point in pursuing buyers for the MV Polar Star which
had been towed to Las Palmas in the Canary Islands for repairs. PwC determined
that there was little chance of generating sale proceeds in excess of the maritime
lien claims attached to the vessel. Eventually the MV Polar Star was acquired by
No. Co. for approximately $200,000.00.

[21] PwC also had to devote a considerable amount of time and effort to
determine if there might be any net realizable value in the company’s shares in
Karlsen Norway SA. Unfortunately, there was nothing. It could not, however,
have been ignored by the Receiver. It is easy to criticize Pw(C, in hind-sight, for
having nothing to show for their efforts. But is it fair? I do not believe it is. Ifthe
Receiver had not pursued these assets withont first doing their due diligence then,
yes, they could be criticized. By doing the prodent and correct thing they should
not wow be expected to forego remuneration for its bona fide efforts in trying to
maximize revenues for distribution amongst company creditors.

[22] Nor should PwC be criticized for retaining the services of qualified real
estate brokers or agents and yacht brokers to sell company assets after having first
attempted to solicit offers on their own. This is standard practice. To try to sell
these assets without the advice and guidance of industry experts would only open
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up PwC to legitimate criticism and potential allegations of negligence in CATYINg
out their court-ordered duties.

[23] Some of the other complaints and criticisms directed towards Pw(C and its
legal advisors concerned billing for time of more than one individual for in-house
discussions involving hwo or more team members. PwC and Mclnnes Cooper
lavwryers had to deal with a number of complex issues including deposits macde
towards the cost of future travel by customers of Karlsen Shipping, the claims of
company employees to pension funds, HST rebates, and tracking company assets
in different parts of the world to name a few.

[24] McInnes Cooper law firm is of a size and composition that it can offer
expert advice in pretty well any area of the law. Likewise, PwC has a stable of
qualified business and financial experts such that it does not have to regularly
consult outside experts save for legal advice.

[25] Itis quite common for more than one individual to work on a file of the
complexity of the one now before the court. Oftentimes the principal assigned to
the task delegates different aspects of the file to other professionals within the
organization. Very often the delegated work does not require the same level of
intellectual sophistication or expertise as some other work might and so can be
produced at a lower cost.

[26] Sometimes a pooling of resources produces a synergy that might well result
in an overall reduction in the ultimate cost.

[27] It should also be noted that the lawyers at Mclnnes Cooper who worked on
this file agreed to reduce their regular hourly fees in an effort to address a concern
raised by the T-D Bank. They did not have to but they did and the savings were
passed on for distribution to the creditors.

Law:
[28] The Motion was brought pursuant to Civil Procedure Rule 73.11 which
states:

73.11 - Passing accounts and discharge
(1) A receiver who completes the tasks for which the receivership order was

granbed must make a motion for an order passing the receiver’s accounts,
approving fees and expenses not yet approved, and discharging the receiver.
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(®) A judge who hears a motion for a discharge may do any of the following:
{a) pass the accounts or crder repayment of an expense not approved,

(b} approve the receiver's fees and disbursements and allow payment of them
or, if advances exceed the amount approved, order repayment;

(c) discharge the receiver wholly, or on conditions.

(3) A judge who is satisfied that a receiver delays in bringing a receivership to
conclusion or in making a motion to pass accounts, set remuneration, and be
discharged may do any of the following:

(&) replace the receiver;
(1) refirse some or all rermmeration;

{c) order the receiver to pay expenses cansed by the delay.

[29] Counsel for No. Co. referred the Court to a relatively recent case of the
Ontario Superior Court of Justice in Bank of Nova Scotia v. Diemer, 2014 ONSC
365. The Honourable Andrew J. Goodman, at para. 3 of his decision, said this:

3 One of the leading awthorities dealing with approval of the fees of &
receiver is found in the case of Re Bakemates International Ine., [2002] 0.J. No.
3569. In Re Bakemates, the Ountario Court of Appeal held that when a receiver
asks the court to approve its compensation, there is an ounus on the receiver to
prove that the compensation for which it seeks the court’s approval is fair and
reasomable and a court could adjust the fees and charges of the receiver.

[30] At para. 7, Justice Goodman also referred to a New Brunswick Court of
Appeal case in this fashion:
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7 I an suthoritative case from New Brunswick, the Court of Appeal in
Federal Business Development Bank v. Belyea, [1983] N.B.J. Mo. 41, 46 CB.R.
(.5 244 (NB CA), {cited with approval by the Ontaric Court of Appeal in Re
Bakemates), held that the underlying premise for compensation is "usually
allowed either as a percentage of receipts or a lump sum based upon time, trouble
and degree of responsibility invelved”. The geverning principle is that
compensation allowed a receiver should be measured by the fair and reasonable
value of his service; snd while sufficient fees sheuld be paid to induce competent
persons to serve as receivers, receiverships should be administered as
economically as reasonably possible.

[31] Borrowing further from the Belvea case, supra, Justice Goodman said the
following at para. 9:

9 The jurisprudence from Befvea advances factors that a court ought to
consider in assessing the compensation of a receiver, {albeit the discussion in the
case wag in the context of guanium mernif). They inchade:

¢ the nature, extent and value of the assets handled;

% the complications and difficulties encountered,

* the degree of assistance provided by the conypany, its officers or its employees
and the time spent;

% the receiver's kmowledge, experience and skill;

# the diligence and thoreughness displayed,

¢ the responsibilities assiumed;

® the results of the receiver's efforts; and

* the cost of comparable services when performed in a prudent and economical
ITLAET .

[32] Before getting into an analysis of the case that was before him, Justice
Goodman also cited from a case penned by Justice Farley of the Ontario General
Division [Commercial List] at para. § of Belvea, supra:

6 InBT-PR Reality Holdings Inc. v. Coopers & Lybrand, [1997] ©.]. No. 1097

{Sup. Ct.) Farley J. held at paras. 22 & 23:
The issue on a 5. 248(2) hearing iz whether the fees charged vy the
receiver are fair and reascmable in the circumstances as they existed - that
with the benefit of the receivership going on, not with the benedit of
hindsight. [ would alse note that it would be an unusual receivership and
an umsnal receiver where a receiver was able to be up to fill speed
mstantaneously npon its appointment. There is a learning curve for the
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particular case and probably a suspicion equation to solve. The receiver
st demonstrate that it acted in good faith and in the best interests of the
creditor as opposed to its own interest or some third party’s inferests. The
receiver must also demonstrate that it exercised the reasonable care,
supervision and control that an ordinary man would give to the business if
it were his ovim: see Re Livsel Tovesimenis Lid (1992), 10 CB.R. (3d) 61
(Sask.C.A.). The receiver is not required to act with perfection but it must
demonstrate that it acted with a reasomable degree of confidence: see
Ontarie Development Corp. v. 1.C. Suntac Construction Lid. (1978), 25
CBER. (MN.5) 35 (Ont. 8.C).

While sufficient fiaes should be paid to induce competent persons to serve
18 Teceivers, receiverships should be administered as econownically as
reasonably possible. Reasonably is emphasized. It shonld not be based oun
amy cut rate procedures or cutting corners and it numst relate to the
circumstances. It should not be the expensive foreign sports model; but
neither should it be the battered used car which beeps its driver worried
about whether he will make his destination without a breakdown.

[33] Inhis analysis, Justice Goodman, at para. 18 and 19, corunented as follows:

18  Asa general principle, the assessment of fees are in the discretion of the
court. There iz no fixed rate or tariff for determining the amount of compensaticn
to pay a receiver or receiver's counsel. Similar to the approach in assessing costs,
in approving a receiver’s accounts, a determination should be made as to whether
the remumeration and disbursements incurred in carrying out the receivership were
fair and reasonable, rather than an amount fixed by the actual costs charged by
receiver's counsel. The court must, first and foremost, be fair when exercising its
discretion on awarding fees.

19 In mry view, in an assessment of fees, there mst be practical and
reagomable limits to the amoumnts awarded and those amounts should bear some
reasomable connection to the amount that should ressonably have been
contemplated. It is not necessary for me to have to go through the doclkets, hors,
the explanations cr disbursements, line by line, in order to detennine what the
appropriate fees are. Nor is the court to second-guess the amount of time claimed
unless it is clearly excessive or overreaching, The appellate courts have directed
that judges should consider all the relevant factors, and should award costs (or
fees) in a more holistic manmer. However, when appropriate and necessary, a
court ought to analyze the Bill of Costs or dockets in order to satisfy itself as to
the reasonableness of the fees submitted for consideration.

[34] I accept what Justice Goodman had to say and adopt what he berrowed from
the various other cases cited.
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ANALYSIS AND CONCLUSION:

[35] Ido notpropose to repeat all of No. Co.’s various concerns regarding the
former Receiver’s charges or those of its counsel. I will, however, mention one in
particular. That is the manner in which PwC handed the MV Polar Star —a
refurbished ice breaker that Karlsen Shipping used for Arctic, Antarctic and
Northem Canada expeditions.

[36] Inthe Second Report of Receiver filed on September 27, 2011 the MV Polar
Star was reported as being in drydock at the Astican Shipyard in Las Palmas,
Canary Islands, Spain. Section 5, starting on page 4 of the Second Report,
provides the following explanation of the Receiver’s efforts in dealing with wlhat
appeared to be Karlsen Shipping’s principle asset:

At the date of the receivership, the Receiver determined that the Ship’s crew were
still on-board and that they had not been paid wages or salaries for almost two
months. In addition, supplies ou the Ship were numing out. Over the next two
weeks the Receiver, with the assistamce of its office located in Las Palmas,
performed the following duties:

+  Met with the Captain and crew and advised of the Receivershup;
+  Arted as a liaison with the Astican shipyard officials;

» Upon receipt of fimds advanced by the Torento-Dominion Bank,
arranged for airline tickets, visas and spending money for the crew to
complete their repatriation to their home countries, which inchuded
Poland, the USA and the Phillipines [sic];

»  With the assistance of the Ship's captain, arranged for the disposition
to the authorities of the medical drugs and weapons which were on
board; and Tock pessession of critical documentation including Ship’s
logs, certificates etc..

Since the receivership, the Receiver, with the assistance of Martin Karlsen, has
been actively pursuing a purchager for the Ship. This included placing
advertisements in the imternational frade magazines “The Tradewinds™ and
“Lloyd’s List”. As a result of these efforts the Receiver received interest from all
over the globe, including Canada, Iceland, Belgivm, Germany, UK, Australia,
New Zealand, The Netherlands, Norway, Austria, India and Hong Kong. The
serious buyers and the results of sales discussions are as follows:
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- A Dutch shipowning concern involved in the polar expedition
business, conducted two inspections of the Ship in Las Palmas. The
Receiver and this party agreed to a sale price of US$6 million (subject
to Court approval), but, in the end, the Receiver was informed that no
bank would finance the asquisition on acceptable terms, despite the
buyer's willingness to invest S0% equity. The Receiver was advised
that the financing difficnlties were related to the age of the Ship and
the realisation that the Ship's engines would soon have to be replaced.

- Another apparently serious inquiry came forward through a broker

representing a Swedish-Bermuda shipewming group. The Receiver and
this party also agreed to a sale price of US$6 million (subject to Court
approval), and the offer was not “subject to fimancing”, according to
the broker. Negotiations were quite advanced and an inspection was
scheduled but never conducted, as the arrangement between the buyer
and an wltimate nser fell through. In the course of negotiations, the
broker noted that all of the vessels presently engaged in the
Arctic/Antarctic expedition business would have to be re-povwered or
replaced by 2014 due to new” restrictions on the use of heavy fuels in
Arctic and Antarctic waters. The broker also reported that he has alse
been in touch with certain other shipping companies operating in the
Arctic and Antarctic as regards the purchase of the Ship, but nothing
concrete hag arisen from the broker’s efforts to date.

- A Canadian adventure travel firm, also had expressed interest, bitt
continued to reduce their offer price and no deal was struck.

- The Ship was viewed by a scrap buyer, who offered $332.28 per
lightship MT in late July, which amounts to approximarely US$1.5
willion.

All patential sales depended on the Receiver being iu a position to deliver the ship
free from liens and encumbrances and duly certified for passenger operations
(except for the scrap offer). This was problematic, and would require substantial
finding to bridge the gap between a firm sale agreement and closing. The Ship
remains on dry land at the yard in Las Palmas. The shipyard 1s owed
gﬁ;p&:ﬁ&;;:lmrtel}f 1,187,768 EUROS (approximately CDNS1.6 million) as at August

Several seiznre Orders have been issued by the Spanish Court, including the
bunker supplier’s claim.



The kmown Orders in addition to the shipyard are as follows:

Claimsan

Crawr
Bunlering A%
Suisca SLU

Wilkalusean Sip §.

Dolain/Principal
Amount Buras

171,247.85
5291513
31,032.15

19,728.76

Additional faes,
inferest, e,

25,000.00
17,000.00
9,300.64

5, 000.00
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Tortal Amonant
Claimed

198 247.85
£8,916.23
40,341.78

34, 728.76

TOTAL ET4.924.50 5630864 331,234.65

This represents approximately CDN$450,000.

T addition to the above, DNV (the Ship’s Classification Society) made it clear
that it would have to be paid in fill before any certifications would be issued.
DNV claims to be owed US$216,548 for prior wark. The crew would also have to
be paid out of any sale proceeds, since they are entitled to a maritime lien that
takes priotity over all other claims. Assuming the Ship could be extracted from
Las Palmas based on some combination of agreements with the creditors,
payments and’or posting security, the plan was to organise a quick judicial sale
through the Gibraltar Court. This process would have the benefit of clearing the
title to the Ship and by all acoounts could be accomplished nuch more quickly
than a judicial sale through the Spanish Court system.

In order to get the ship to Gibealtar (approximately two days steam from Las
Falmaz), however, additional start-wp costs have been estimated at 338,230
EUR.OS (approximately CDNS460,000) as summarized in Schedule J.

The total of the above expenses amounts to approximately CDN$2,510,000. This
does not include additional fees payable to DNV to recertify the Ship.

Other relevant considerations melude:

- Confirmation from the secured lenders that they are not willing to fund
any further protective disbursements or bridge financing to cover any
of the above — noted costs,;

- The Receivership Order was issued in the Supreme Court of Nova
Scotia and no application has been made to have the Ovder recognized
in the Spanish Courts.

- The shipyard has a possessory lien and has indicated that they will be
proceeding to a judicial sale in the Spamsh Courts.
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Based upon the abowve, the Receiver has concluded that there is little prospect of
amy significant return to creditors by continming to actively pursue the sale of the
Ship. The net proceeds are unlikely to exceed the amounts owed to the lien
holders.

Therefore the Eeceiver has conchuded that the Ship be abmndoned to the Astican
Shipyard and the Receiver shall assist the shipyard, if required, as regards amy
local judicial sale of the Ship.

[37] PwC was criticized for sending a representative to Las Palmas to assess the
situation instead of simply relying on personnel in its off-shore office. I see no
reason to find fault with how PwC handled this situation. Indeed, if they hiad not
travelled to Las Palmas to deal with the very important job of repatriating the crew
and to laise with shipyard officials as well as other lien holders they might
otherwise have merited some criticism. But they do not, in myy opinion, warrant
any criticism for doing a good job.

[38] It should alse be noted that the T-D Banl, as principal secured creditor, did
not question the work done by the Receiver. It did challenge some of the legal fees
which resulted in an across-the-board reduction in fees charged by legal counsel.

[39] I find that the time and effort expended on the Receivership, both by PwC
and McInnes Cooper, were necessary and reasonable in the circumstances.

[40] Given the complexity of the problems that had to be handled including those
connected to the MV Polar Star, the emplovee pension funds, the shares in Karlsen
Norway SA and the sale of the various assets of Karlsen Shipping, I accept and
approve the amounts charged for fees and disbursements by both PwC and
Mclunes Cooper Lawyers. I further approve payment of any amounts billed but
not yet paid.

[41] Tinvite counsel for PwC to prepare an order approving the Receiver's Fifth
Report along with its’, and the Receiver’s, final accounts which I will tax and
approve if found satisfactory.

McDougall, J



