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I. INTRODUCTION

1. Ernst & Young Inc. as CCAA Monitor (the "Monitor") of the UBG Group of
Companies ("UBG") files this written Brief of Argument with respect to the application
scheduled to be heard at 10:00 a.m. on June 3, 2015 regarding the claim of Square Foot Real

Estate Corporation ("Square Foot") for "back-end commissions".

2. Square Foot was a party with Valmont at Aspenstone Limited Partnership
("Valmont") to a number of agreements. The essence of the arrangement between the parties
was that Square Foot acted as the sales agent who marketed units in the Valmont at
Aspenstone Condominium Project (the "Project") to prospective purchasers. Square Foot
was responsible for signing up unit purchase and sale agreements with and collecting

deposits from prospective unit purchasers.

3. Square Foot signed up 79 prospective unit purchasers. Square Foot received
substantial "front-end" commission payments from Valmont and the Monitor with respect to
those potential unit sales, Under the operative agreements, Square Foot was also entitled to
receive "back-end" commissions on the same prospective sales, but only after the closing of
the sales in which Valmont sold the units to the purchasers and the purchasers paid the full

purchase price to Valmont.

4, Valmont never closed the unit sales to the purchasers, and never received the full
purchase price for the units. In August 2013, this Honourable Court approved the sale of the
entire Project by Valmont to a third party. It was that third party who proceeded to complete

the Project and close (or not close) sales to unit purchasers.

5. Thus, the facts that would have had to occur to trigger Valmont's obligation to pay
back-end commissions to Square Foot, simply never occurred. Square Foot had legal
representation throughout and was very knowledgeable about the progress of the CCAA
proceedings. It could have taken steps prior to the Claims Bar Date, or at the time this
Honourable Court approved the sale of the Project, to attempt to protect any claim to back-

end commissions. It did not, and it has no valid claim against Square Foot.
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11, STATEMENT OF FACTS
A, Evidence

6. The relevant evidence on this application is set out in the following materials:
(a) Affidavit of Tim Taylor filed on April 8, 2015 (the "Taylor Affidavit");

(b) Transcript of Questioning of Mr. Taylor held on May 7, 2015, including the
Exhibits marked at such questioning, filed on May 19, 2015 (the "Taylor

Transcript"); and

(c) the Third Report of the Monitor with respect to the Valmont Project, filed on
May 28, 2015 (the "Monitor's 3" Valmont Report").

B. Background Facts
1. The Agreements

7. During the course of the parties' relationship, Square Foot and Valmont entered into
three different agreements, in series. The first agreement (Exhibit "A" to the Taylor
Affidavit) was effective from August 30, 2010 until its term ended on August 31, 2011, The
second agreement (Exhibit "B" to the Taylor Affidavit) was effective from September 1,
2011 until September 28, 2011. The third agreement (Exhibit "C" to the Taylor Affidavit)
was effective from September 8, 2011 and it expired at the end of its term on December 31,

2013.

o Taylor Affidavit at Exhibits "A", "B" and "C"; Taylor
Transcript at page 8, line 17 — page 10, line 23

8. While the third agreement was still in effect, the CCAA proceedings regarding

Valmont and the other UBG debtor companies commenced, on May 9, 2012.
o Taylor Transcript at page 10, line 17 — page 12, line 2

9. The contractual provisions that are relevant to this application changed only
minimally, if at all, as between the three different agreements. Those provisions, as they
existed in the third agreement that was in effect when the CCAA proceedings commenced,

are found in Section 6 (entitled "Commission and Remuneration of Square Foot"). The third
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agreement, being Exhibit "C" to the Taylor Affidavit, is attached in its entirety in [TAB 1] to

this Brief for ease of reference,

2.

Unit Sales Signed Up by Square Foot and Front-End Commission
Payments Received by Square Foot

10. Mr. Taylor described the process that was followed by Square Foot and Valmont with

respect to unit sales at the Project:

(a) if there was a successful marketing to a unit purchaser, the purchaser would
sign an Offer to Purchase (or an "OTP");

(b) at the time the prospective unit purchaser signed the OTP, it would be
required to pay a deposit;

(c) Square Foot received the deposits and forwarded them to Valmont;

(d) a representative of Valmont would sign the OTP;

(e) the OTP would contain any conditions to closing;

€y when the "subject to" period ended and a deal became "firm" Valmont would
pay Square Foot the corresponding "front-end" commission;

(2) after any closing conditions were satisfied or waived, a closing would occur,
at which time the purchaser would pay the balance of the purchase price and
Valmont would transfer title in the unit to the purchaser; and

(h) in the context of this process, a sale would be "completed" when the closing
occurred and the full purchase price was paid in exchange for the transfer of
title.

o Taylor Transcript, page 16, line 6 — page 21, line 2
11.  In conjunction with these sale procedures, the practice that Square Foot followed with

respect to issuing invoices to Valmont was:
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4.

(a) after closings occurred on units (Building "B" was completed and closings
occurred on units therein prior to the CCAA proceedings. In contrast, all of
Square Foot's claims in these CCAA proceedings relate to buildings "C" and
"D", which were only partially completed when the CCAA proceedings
commenced and on which no closings had taken place), Square Foot then

issued invoices to Valmont for back-end commissions;

(b) with respect to the back-end commissions that are the subject of the disputed
claim in this application (for buildings "C" and "D") Square Foot did not issue
invoices to Valmont at any time, because closings had not occurred and
Square Foot's counsel advised it that the invoicing could not be done because
the back-end commissions "were not yet earned because the closing had not

occurred yet"; and

(©) it was Square Foot's intention with respect to building "C" and "D" sales that
if there had been a closing in which Valmont was transferring title and
receiving the purchase price, the time of closing is when Square Foot would

have issued its invoices for the back-end commissions.
e Taylor Transcript, page 24, line 8 — page 25, line 10

12, By May 9, 2012, the day on which the CCAA proceedings commenced, Square Foot
had signed up 73 OTPs with prospective unit purchasers in Buildings "C" and "D" in the
Project. However, none of those sales had closed. Six additional OTPs were signed between
May 9, 2012 and July 19, 2012, for a total of 79 OTP's. In this application, Square Foot

seeks to establish a claim for back-end commissions with respect to all 79 of those OTP's.

o Taylor Affidavit, paras. 5 and 9; Taylor Transcript, page
13, line 11 —line 14

13, Exhibit "AA" to the Taylor Affidavit is Square Foot's back-end commission claim
that is the subject of this application. The final two pages of Exhibit "AA" are a table setting
out Square Foot's back-end commission claim on a unit-by-unit basis. That table contains
references to the 73 units on which OTPs were signed prior to the commencement of the

CCAA proceedings and the 6 OTPs that were signed after the commencement of the CCAA
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proceedings. Under the column titled "At Firm" are the front-end commissions that have in
fact been received by Square Foot. Those amounts were paid by Valmont to Square Foot (or,
for the six OTPs signed after the commencement of the CCAA proceedings, by the Monitor)
after the OTPs were signed by the purchasers in Valmont and the conditions under those
OTPs were satisfied or waived. The total amount paid to Square Foot with respect to those

front-end commissions was $399,601.19,

o Taylor Affidavit, Exhibit "AA"; Taylor Transcript, page 19,
line 8 — page 21, line 2
14, In the schedule attached at the back of Exhibit "AA", the amounts listed under the "At
Closing" column are the back-end commissions being sought by Square Foot in its disputed
proof of claim. By the time the CCAA proceedings commenced, there had been no closings

of the sales of the units listed in that Schedule "A" to Exhibit "AA",

o Taylor Transcript, page 21, line 3 — line 19; | Taylor
Affidavit, para. 13
15, Further, none of the unit sales in Schedule "A" to Exhibit "AA" had closed by the
time that the entire Project was sold by Valmont to a third party purchaser in a Court-
approved sale in these CCAA proceedings in September 2013 (as discussed in greater detail

below).
o Taylor Transcript, page 21, line 15 — page 22, line 7

3. The Claims Procedure, the CCAA Proceedings and Square Foot's
Knowledge of and Involvement Therein

16.  Square Foot has had legal counsel advising it with respect to these CCAA
proceedings, from the outset. Shortly after the proceedings were commenced, Square Foot
retained Borden Ladner Gervais LLP ("BLG"). Sometime after early December 2013,
Square Foot replaced BLG with Macleod Law LLP as its counsel with respect to these
proceedings. But until that time, BL.G had been continually acting as Square Foot's counsel.

So Square Foot always had the benefit of legal advice throughout these proceedings.

e Taylor Transcript, page 25, line 11 — page 28, line 18
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17. In addition to being represented by legal counsel throughout the proceedings, Mr.
Taylor personally checked the Monitor's website and familiarized himself with the
documents posted there from time to time. He checked every Monitor's report and the other

documents that were posted, on a relatively frequent basis.
e Taylor Transcript, page 28, line 26 — page 29, line 11

18. This Honourable Court granted a Claims Procedure Order in these proceedings on
June 15, 2012, under which the Claims Bar Date was established as July 30, 2012, Mr.

Taylor admitted that sometime prior to July 30, 2012, he was aware of the Claims Bar Date.

o Taylor Affidavit, para. 49; Taylor Transcript, page 28, line
19 —line 25

19. In fact, Square Foot filed a proof of claim (respecting front-end commissions) on the

Claims Bar Date (see Exhibit "R" to the Taylor Affidavit).

20. By July 30, 2012, Square Foot knew not only about the Claims Bar Date, but it knew
what back-end commission claims it could or would assert with respect to all 79 OTPs that
had been signed. This information can be seen by reference to the table in the final two
pages of Exhibit "AA" to the Taylor Affidavit (Schedule "A"), Mr. Taylor confirmed that the
"Contract Date" in that table is the date on which the prospective purchaser signed the OTP
(for 73 of the 79 units listed on that table, the OTP was signed by the purchaser prior to May
9, 2012 and the final six OTPs were all signed between May 9, 2012 and July 19, 2012). Mr.
Taylor confirmed that in each of the OTPs, the total purchase price was specified, with the
result that Square Foot was able to calculate the back-end commission that it could claim

under each of those OTPs, on the date the OTPs were signed.
o Taylor Transcript, page 29, line 12 — page 30, line 16

21, Therefore, prior to July 30, 2012, being the Claims Bar Date herein, Square Foot had
all the information necessary to fully calculate and assert the back-end commission claims

that are the subject of this application.
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22, As described in the Taylor Affidavit and confirmed in Mr. Taylor's cross-
examination, Square Foot proceeded to file a number of additional proofs of claim after the

Claims Bar Date:

(a) a November 18, 2013 "Supplemental" Proof of Claim with respect to

additional front-end commissions (Exhibit "S" to the Taylor Affidavit);

(b) an October 7, 2013 "Amended" Proof of Claim, adding a new secured claim
in the amount of $143,710.03 with respect to the "Sales Centre" (Exhibit "W"
to the Taylor Affidavit);

(c) an April 11, 2014 Proof of Claim with respect to the back-end commissions
(Exhibit "AA" to the Taylor Affidavit); and

(d) a July 21, 2014 "Supplemental" Proof of Claim with respect to back-end
commissions (Exhibit "CC" to the Taylor Affidavit).

e Taylor Transcript, page 30, line 17 — page 31, line 24

4, The Progress of the Project in the CCAA Proceedings

23.  As was reported to this Court at the time, Valmont's intention with respect to the
Project for approximately the first year of these proceedings, was to secure ongoing
construction financing from its existing lender Scotiabank, and complete the Project and sell
the units. Valmont and the Project lender Scotiabank entered into an Amended Scotiabank
Protocol, which was approved by this Court on December 14, 2012, to allow for continued
construction financing and completion of the Project. However, as reported in the 11™
Report of the Monitor, filed July 5, 2013, certain trades refused to return to the Project and

Valmont had to re-tender certain portions of the work which resulted in increased costs and

breaches of the Amended Scotiabank Protocol,

24. By the time of the Monitor's 11" Report, Scotiabank had advised that it wished to exit
the Project on a timely basis. Because certain third parties had expressed interest in
purchasing the Project by July 2013, the original plan (to complete the Project) changed and
Valmont began marketing the Project en bloc to prospective purchasers, Square Foot became

aware of this new strategy on or about July 9, 2013, and became aware around the same time
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that Valmont would be attempting to sell the Project by use of a stalking horse sales process.
The stalking horse sale process was approved by this Court on July 10, 2013, with a bid

deadline of August 9, 2013,
e Taylor Transcript, page 31, line 25 — page 32, line 11

25.  During the period in which Valmont was marketing the Project, Square Foot was
positioning itself and hoping that it might be retained by the new owner of the Project, to
continue its role as marketing and sales agent. However, Square Foot knew that it might not

be retained by the new Project owner.
e Taylor Transcript, page 33, line 17 — page 35, line 16

26. While the stalking horse sales process was playing out during the summer of 2013,
Square Foot was also aware that potential bidders on the Project might purchase not only the
Project itself but also the OTPs, Square Foot had this knowledge prior to Valmont applying

to the Court for the approval of the sale of the Project.
e Taylor Transcript, page 35, line 17 — line 26

27. Square Foot had a very detailed knowledge of the stalking horse sales process, as that
process proceeded toward the Court's approval of the successful bid on August 30, 2013,
Mr. Taylor confirmed that he was aware of the following materials, on about the dates they

were filed;

(a) Monitor's Report with respect to the Valmont sales process filed August 26,

2013 (Exhibit "1" to the Taylor Transcript);

(b) Application of Valmont for approval of the sale of the Project to 771280
Alberta Ltd. ("771") filed August 26, 2013 and returnable August 29, 2013
(Exhibit "3" to the Taylor Transcript");

(¢) Affidavit of Robert Friesen filed August 26, 2013, in support of the
application approving the sale to 771 (Exhibit "2" to the Taylor Transcript);

and
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(d) Order approving the sale and vesting title in the Project to 771, filed August
30, 2013 (Exhibit "4" to the Taylor Transcript).

28.  In the Vesting Order granted on August 30, 2013 (Exhibit "4" to the Taylor
Transcript), the Project was sold to 771 and title thereto was vested in 771 "free of all estate,
right, title, interest, royalty, rental, and equity of redemption of UBG and all persons who
claim by, through or under UBG in respect of the Property...". Further, the Vesting Order
stated that:

UBG and all persons who claim by, through or under UBG in respect of the
Property, save and except the Permitted Encumbrances, shall stand absolutely
barred and foreclosed from all estate, right, title, interest, royalty, rental and
equity and redemption of the Property...

29.  When Mr. Taylor reviewed the August 26, 2013 Application and supporting
Affidavit, he understood that an application was being made to approve the sale of the entire
Project to 771. He also understood that if that sale was approved and the transaction closed,

the entire Project would transfer to 771,
o Taylor Transcript, page 40, line 1 — line 15

30. Square Foot knew at that time that the sale of the Project meant that it would not be
Valmont that would close unit sales to prospective purchasers, but instead it would be the

new owners of the Project, 771, who would close unit sales.
‘o Taylor Transcript, page 44, line 10 ~ line 16

31.  When Mr. Taylor reviewed the August 26, 2013 sale approval application materials,
he was aware that the prospective purchaser 771 was not assuming the existing agreement
between Valmont and Square Foot. He was also aware that there was no agreement in place

between 771 and Square Foot, to retain Square Foot as a marketing or sales agent for 771,
o Taylor Transcript, page 45, line 8 — page 46, line 17

32.  Despite all its knowledge about the consequences of the sale of the Project, Square
Foot did not instruct its counsel to appear at the application to approve the sale. It did not

instruct its counsel to write letters to clarify or confirm the status of the sales, or Square
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Foot's back-end commission claim. It did not object to the sale approval and vesting order
being sought on August 30, 2013. It did not seek to have any conditions attached to the court

approval of the sale or to the order,

e Taylor Transcript, page 43, line 3 — page 44, line 9, page
46, line 18 — line 27

5. Square Foot's Evidence Regarding its Communications with UBG with
respect to its Back-End Commissions

33. Square Foot has tendered a great deal of evidence regarding communications between
it and UBG during the CCAA proceedings, that Square Foot asserts to have consequences
with respect to its back-end commission (see, generally, the Taylor Affidavit at paras. 21 —
47). All of this correspondence was between Square Foot and various representatives of
UBG entities. Mr. Taylor confirmed that all the correspondence between Square Foot and
UBG with respect to the back-end commissions that was in writing, is included in his

Affidavit (Taylor Transcript, page 43, line 15 — page 44, line 4).

34. In the Monitor's view, these communications can be summarized at a high level as

follows:

(a) Square Foot forwarded to UBG representatives certain spreadsheets or tables
that showed its calculations of both front-end and back-end commissions with

respect to the OTPs that had been signed,

(b) certain UBG representatives, including Mr. Larry Scammell, advised Square
Foot that they would pass that information on to the Monitor (the Monitor, in
the Monitor's 3™ Valmont Report (at para. 25), has confirmed that it never
assured Square Foot that its back-end commissions would be paid and it did
not even know prior to receiving Square Foot's April 11, 2014 Proof of Claim,
that Square Foot was asserting a claim with respect to back-end

commissions);

©) Square Foot and/or the UBG representatives appear to have shared the
assumption that, if Valmont continued to own the Project, successfully

obtained financing to allow it to complete construction, completed
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construction and then actually closed the existing OTPs with prospective
purchasers, Valmont would pay Square Foot the back-end commissions with

respect to those OTPs (see, for example, para. 33 of the Taylor Affidavit); and

(d) when it became clear in July 2013 that Valmont would not in fact retain and
complete the Project nor would it close any unit sales undef the OTPs, Square
Foot took no steps to seek any confirmation with respect to the back-end
commissions, or assert any rights with respect to the back-end commissions,

or seek Court protection with respect to the back-end commissions.

35. In para. 53 of his Affidavit, Mr, Taylor asserts that the Monitor represented that the
back-end commission claims of Square Foot would be approved. That is not correct (as
described in para. 25 of the 3™ Valmont Report), and a careful review of Mr. Taylor's
evidence demonstrates this to be so. First, Mr, Taylor admitted in cross-examination that his
statement in para, 53 that "we were also assured by a representative of the Monitor" referred
to a communication not between the Monitor and Square Foot, but between Square Foot's
counsel, Ms. Gurofsky of BLG, and someone at the Monitor's office. Mr. Taylor was not a
participant in that conversation and admitted that he knows nothing about it, other than what

Ms. Gurofsky told him.

e Taylor Affidavit at para. 53; Taylor Transcript, page 49,
line 10 — page 50, line 5

36,  The communication between Ms, Gurofsky and someone at the Monitor's office was
memorialized by her in a November 22, 2013 email that she sent to Square Foot, which is
attached as Exhibit "V" to the Taylor Affidavit. By the date on which that email was sent,
November 22, 2013, Square Foot had only filed its July 30, 2012 original Proof of Claim
(Exhibit "R"), its October 7, 2013 "Amended" Proof of Claim (Exhibit "W") and its
November 18, 2013 "Supplemental" Proof of Claim (Exhibit "S"). Those claims dealt only
with Square Foot's front-end commission claim and its Sales Centre claim. Those claims did
not contain any claim for or reference whatsoever to back-end commissions (the first time
Square Foot filed a Proof of Claim with respect to its back-end commission claims was in

April 2014).
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37.  Itis clear from Ms. Gurofsky's November 22, 2013 email that she was speaking only
about the proofs of claim actually submitted by Square Foot prior to that date, and the claims
actually asserted therein (i.e. the front-end commission claims and the Sales Centre claim).
This is apparent from her sumimary of her discussion with the Monitor. Notably, in the

second bullet in her email, she stated:

The Monitor will be accepting all of the claims filed for unpaid sales contract
invoices dated prior to the CCAA, including those in the original proof of
claim, amended and supplemental proof of claim. [emphasis added]

o Exhibit "V" to the Taylor Affidavit

38. That Ms. Gurofsky was only talking about "claims filed" (i.e. the claims actually set
out in Square Foot's proofs of claim filed by that time) is reinforced by the fact that she
referred specifically to the three proofs of claim that had been filed by that date, the original
proof of claim, the "Amended" proof of claim and the "Supplemental” proof of claim. The
only "claims filed" in those three proofs of claim for "unpaid sales contract invoices dated
prior to the CCAA" were for front-end commissions. With respect, Mr. Taylor's statement
in para. 33 of his Affidavit that this statement by Ms. Gurofsky's somehow assured him that
the Monitor "would be accepting all of the Claims filed for unpaid sales contract Invoices
dated prior to the CCAA, which Invoices we understood to include the Invoices for the
"back-end commissions which had been provided to Mr, Scammell on December 5, 2012" is

just not supportable.

39, Further, there was absolutely no discussion in Ms. Gurofsky's November 22, 2013
email (Exhibit "V") of any back-end commission claims at all. This is not surprising, given
that Square Foot had filed no proof of claim by that date regarding its back-end commission
claims and had taken no steps in connection with the Vesting Order application to protect or
assert any rights with respect to back-end commission claims, The only discussion in her
email about the impact of the sale of the Project to 771, clearly related only to front-end

comimissions:
The Monitor is also working with its legal counsel to determine whether
Valmont or the new purchaser are responsible for the post-CCAA sales

invoices and again, should be in a position to advise us late next week
regarding this. The Monitor has advised that if it determines that the post-
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petition invoices are payable by the purchaser, they will be making
arrangements with them directly to provide that these amounts will be paid out
of the deposits held by FMC (now Dentons). The purchaser's counsel is from
BDP and we will be in contact regarding the post-petition payables. If the
post-petition invoices are payable by the CCAA company, the Monitor will
make arrangements to have these paid.

e Exhibit "V" to the Taylor Affidavit

40.  In fact, as admitted by Mr. Taylor, the Monitor did arrange for payment of the front-
end commissions with respect to all six OTPs that were dated after the commencement of the
CCAA proceedings. As Ms. Gurofsky had reported on November 22, 2013, the Monitor
considered that matter and on or about December 3, 2013, made full payment to Square Foot

for these front-end commissions.
o Taylor Affidavit at para. 52

41.  Notably, as well, Mr, Taylor admitted that by the date of Ms. Gurofsky's November
22,2013 email, Square Foot had never even issued any invoices to Valmont for the back-end
commissions on any of the 79 OTPs. That establishes conclusively that Ms, Gurofsky's
repeated reference to the term "invoices" in her email could only have been a reference to

Square Foot's front-end commission claims.

e Taylor Transcript, page 55, line 2 — line 17; Taylor
Affidavit at Exhibit "V"

42, With respect, Mr. Taylor's lengthy justifications (in the Taylor Transcript at page 55,
line 18 — page 63, line 19) to attempt to assert that Ms. Gurofsky's conversation with the
Monitor's office, was in fact some form of approval of Square Foot's back-end commissions
for which it had never filed a proof of claim or issued an invoice, is, at best, a complete

misinterpretation of Ms. Gurofsky's email,

43, As set out in para. 25 of the Monitor's 3 Valmont Report, the Monitor never

provided any assurances that back-end commissions would be paid.
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What Happened to the OTPs After 771 Purchased the Project

44, In the Monitor's 3" Valmont Report (at para. 22), the Monitor has reported on the

current status of the 79 OTPs:

(a)

(b)

7'

the unit purchase contracts relating to $175,166 of the back-end commissions
claimed by Square Foot were cancelled, and 771 fully refunded the deposits to

the prospective unit purchasers, from 771's own funds; and

the unit purchase contracts relating to $269,326 of the back-end commissions
claimed by Square Foot were amended as between the unit purchaser and 771
and each unit was then sold to the prospective purchaser for a higher purchase
price, or the prospective purchaser bought a different unit, many of which had

never previously been sold.

The Preferential Payment to Square Foot

45, The Monitor learned, for the first time upon its review of the Taylor Affidavit, that

Square Foot received two substantial payments totaling $111,991.28 from Valmont on the

eve of these CCAA proceedings.

46.  This matter is disclosed in paras. 25 — 27 of the Taylor Affidavit. In those

paragraphs, Mr. Taylor has admitted that:

(a)

(b)

(c)

the items marked in green in the table in Exhibit "F" to his Affidavit make it
appear that Square Foot was paid the back-end commissions that
corresponded to certain pre-CCAA O'TPs (the payments were received on
March 16, 2012 and April 5, 2012, in both cases less than three months prior

to the commencement of these proceedings, and totaled $111,991.28);

however, it was "not in fact the case" that those were back-end commission
payments (the closings with respect to those OTPs had not in fact occurred, as

described above);

in fact, the payments made by Valmont were simply invoiced by Square Foot

as back-end commissions when in reality they were payments owed to Square
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(d)

-15-

Foot not by Valmont but by another UBG entity, The Bridges Management
Inc. ("Bridges"), pursuant to a totally separate agreement on a totally separate

project (Exhibit "F" to the Taylor Affidavit); and

as noted by Mr. Taylor, in that other agreement, Bridges and Square Foot
agreed that the retainer respecting the Bridges project would be paid to Square
Foot by Valmont. However, Valmont was not a party to the Bridges

Agreement.

o Taylor Affidavit, paras. 25 -~ 27 and Exhibit "F"

As reported at para. 27 of the Monitor's 3" Valmont Report, the Monitor has

reviewed the Valmont Project bank accounts as well as numerous other UBG bank accounts.

No funds were ever paid by Bridges to Valmont in respect of the $111,991.28 payment

Square Foot received from Valmont. It is the Monitor’s view therefore that this payment to

Square Foot was likely a fraudulent preference and the Monitor intends to bring an

application to deal with this matter in the near future. .

I1I.

48,

IV,

A.

49.

ISSUES

There are two issues for determination on this application:

(a)

(b)

is Square Foot entitled to the claim it has asserted, in whole or in part,

regarding back-end commissions; and

if Square Foot is entitled to a claim for back-end commissions, what is the
impact on that claim what the Monitor believes is the $111,991.28 fraudulent

preference payment.

POINTS OF LAW

Introduction

It is the Monitor's position that Square Foot's claim for back-end commissions has no

merit and the Monitor's disallowance thereof was proper. Alternatively, if this Court finds

that Square Foot has a provable claim for back-end commissions, that claim should be

reduced by the amount of any fraudulent preference established against Square Foot in a
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subsequent application by the Monitor, and/or the amount of front-end commissions paid on

OTPs that were not sold at all to the prospective purchasers (as discussed below).

B. No Obligation to Pay Back-End Commissions Arose under the Agreements

50.  The primary reason that Square Foot's application should be dismissed is that, under
the three agreements between the parties, Valmont's obligation to pay back-end commissions

was simply never triggered.

51. As noted above, the relevant contractual provisions (Section 7 in the first two
agreements, renumbered Section 6 in the third agreement) are substantially identical in their
description of the parties' rights and obligations regarding commissions. The relevant

provisions state as follows (in this case, quoted from the third agreement which is at [TAB

1]):
6. Commission and Remuneration of Square Foot

(A)  The remuneration of Square Foot for successfully selling units in the
Building is based purely on performance with no retainers, draws or
guarantees given by the Principal [i.e. Valmont]. The Principal agrees
to pay Square Foot the following sums:

(D) for Units sold by the Salespeople working for Square Foot
which are assigned to the Building, a Commission equal to the
following shall be paid, plus applicable GST.

Base Commission per deal 2,75%

(B)  Inrespect of every Unit sold for which a Contract exists and for which
a Commission is payable to Square Foot under Clause 6(A)(1) ... the
Principal shall pay to Square Foot:

) fifty percent (50%) of the applicable Commission on the
Principal's subsequent cheque run following invoicing from the
later of a Purchaser's subject removal or the date of execution
of the Contract for the Unit and payment by the Purchaser of
the initial deposit. . .

(2)  the balance of the Commission ("Balance Commission") of
fifty percent (50%), upon completion of the sale and purchase
of the Unit and receipt by the Principal of the balance of
purchase price for the Unit. Square Foot will invoice the
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Principal once a month for all commissions owing and
payment will be payable on the Principal's subsequent cheque
run following invoicing;

52. In the Monitor's view, the proper interpretation of this clause is that Valmont only
became obligated to pay a back-end commission upon all the things listed in Section 6(B)(2)
actually occurring (which they never did). The Monitor comes to this conclusion for the

following reasons.

53, Section 6(B) is the provision which sets out Valmont's specific payment obligation
with respect to both the front-end and back-end commissions, The opening language in
Section 6(B) uses the mandatory language "the Principal [7.e. Valmont] shall pay" and then
goes on to describe the circumstances in which Valmont "shall pay". Those circumstances
differ as between front-end commissions and back-end commissions. For front-end
commissions, Section 6(B)(1) stipulates that Valmont "shall pay" "on the Principal's -
subsequent cheque run following invoicing from the later of a Purchaser's subject removal
with a date of execution of the Contract for the Unit and payment by the Purchaser of the
initial deposit . . .". Therefore, Valmont's mandatory obligation to pay the front-end

commission was triggered by:
(a) Square Foot invoicing Valmont;
(b)  after the later of:
(1) a Purchaset's subject removal and payment of the initial deposit; or

(ii)  the date of execution of the Contract for the Unit and payment of the

initial deposit.

54, Those factual things all occurred in the case of each of the OTPs in issue. That is
why Valmont. and then the Monitor paid Square Foot front-end commissions, totaling

$399,601.19.

55.  However, the factual events that had to occur to trigger Valmont's mandatory

obligation to pay the back-end commissions never in fact took place. For back-end
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non

commissions, Section 6(B)(2) stipulates that Valmont "shall pay" "upon completion of the
sale and purchase of the Unit and receipt by the Principal of the balance of purchase price for
the Unit. Square Foot will invoice the Principal once a month for all commissions owing and
payment will be payable on the Principal's subsequent cheque run following invoicing."
Therefore, Valmont's mandatory obligation to pay the back-end commission was triggered

by:

(a) completion of the sale of a unit (as admitted by Mr. Taylor, this would have

involved transfer of title by Valmont in exchange for the full purchase price);
(b) receipt by Valmont of the balance of the purchase price for the unit;
(©) Square Foot invoicing Valmont for the back-end commission; and
(d) Valmont having a subsequent cheque run.

56.  With respect to the 79 OTPs, none of these triggering events actually occurred. As a

result, Valmont never became obligated to pay Square Foot any back-end commissions.

57.  The Monitor submits that the opening words of Section 6(A) reinforce this
interpretation of Section 6(B)(2). Those opening words are "[t]he remuneration of Square
Foot for successfully selling units in the Building is based purely on performance with no
retainers, draws or guarantees given by the Principal [ie. Valmont]". While there was
"successful" achievement of the signing up of 79 OTPs, there were no "successful" closings

of sales of those units by Valmont,

58.  After the Court-approved sale of the entire Project to 771, it was 771 and not Valmont

who would have closed unit sales.

C. The "Non-Completion" Clause in the Agreements does not Apply in the
Circumstances

59.  In Section 6(C) of the third agreement (which is substantially identical to section 7(C)
in the first two agreements), Valmont and Square Foot contemplated two specific
circumstances in which unit sale transactions might not close, and the consequences that

would follow. Section 6(C) states:
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In the event the sale and purchase of a Unit for which a Commission is
payable is not completed, the following shall occur:

(1) where the failure to complete the transaction is by reason only of the
default of the Purchaser, the Balance Commission shall be forfeited by
Square Foot and Square Foot shall have no further claim against the
Principal for the Balance Commission, In addition, in the event that
the initial portion of the Commission for the Unit has been paid to
Square Foot, then Square Foot shall refund the Commission to the
Principal one month following completion date for the sale provided
that:

(a) all or a portion of any deposit paid in respect of the Unit has
not been forfeited to the Principal in an amount in excess of the
initial portion of the Commission;

(b) in the event that the Purchaser has not forfeited all or a portion
of their deposit, that the Principal diligently pursue its legal
remedies to both complete the sale retention of the Purchaser's
deposit in the case of non completion; and

(2) in the case of default by the Vendor, the Balance Commission shall be
payable by the Principal to Square Foot on the earlier of the date of
completion contemplated in the Contract and thirty (30) days from the
issuance of an occupancy permit for the Unit unless the Vendor's
default arises in whole or in part from the Purchaser alleging that the
Vendor is in breach of the Contract as a result of an act or
misrepresentation made on the part of Square Foot, '

60. Thus, the parties agreed to provide contractual consequences in only two
circumstances in which closing of unit sales might not be completed: default by a unit
purchaser; or default by Valmont. They did not contemplate the circumstance that actually
occurred and resulted in closings not occurring between Valmont and the prospective unit
purchasers that had signed the OTPs: the Court-approved sale of the entire Project to 771.
The parties could have provided for a broader range of circumstances and consequences, but
they did not. As a result, neither of the two consequences agreed to in Section 6(C),
repayment of front-end commissions by Square Foot (in the event of a purchaser default) or
payment of back-end commissions by Valmont (in the event of a Valmont default) were

triggered.

61.  The Monitor submits that wording of Section 6(C) provides another reason why

Square Foot's back-end commission claim has no validity. The parties expressly turned their
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minds to and agreed upon a single circumstance in which Valmont would be obligated to pay
back-end comimissions despite there being no closing of a unit sale; where the unit sale failed

to close because of a default by Valmont. That circumstance did not occur in this case.

62.  Itisnot at all uncommon in real estate listing agreements, for the listing agent and the
owner to agree to a "tail" provision that entitles the agent to receive its commission in the
event of a sale that occurs after the term of the agreement, but to a purchaser who was
identified or marketed by the agent. Square Foot and Valmont could have agreed to include
an equivalent provision in their three agreements, but they did not, The Court should not re-

write the agreement to insert such a provision now.

63. It is notable that the non-application of Section 6(C) does not only have the effect of
precluding Square Foot's claim, it also operates equally to provide a substantial windfall to
Square Foot. Square Foot is entitled to retain the front-end commissions (totaling
$399,601.19) that it was paid with respect to the 79 OTPs, despite the fact that Valmbnt
never closed the sale of those 79 units. This is the concurrent result of the fact that neither
specific circumstance contemplated in Section 6(C) (default by the unit purchaser or default

by Valmont) took place.

D. Square Foot's Back-End Commission Claim Is a Collateral Attack on the August
30, 2013 Sale Approval and Vesting Order

64.  The evidence is clear that Square Foot had ample notice of, and opportunity to,
address any claim it wished to advance for back-end commissions, at the August 30, 2013
hearing for the Sale Approval and Vesting Order. Square Foot knew that an order was being

sought that would to two things:

(a) transfer title to the Project, including the OTPs, to 771 (thereby meaning that
771, not Valmont, would be the party who would close sales under the OTPs);

and
(b) transfer that title free and clear of all claims by or against Valmont,

65.  Square Foot also knew, despite its best efforts and hopes, that it had no contract in

place with 771, so it would not continue as marketing agent.
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60. Therefore, Square Foot was aware or ought to have been aware that:
(a) the Court would be ordering relief on August 31, 2013 that would:

) make it impossible for Valmont to receive the balance of the purchase
price from unit purchasers and transfer title in units to those

purchasers; and

(i) absolve 771, the party who would be receiving the balance of the
purchase price from unit purchasers and transferring title in units to

those purchasers, from any liability to Square Foot.

67. In the circumstances, if Square Foot wished to protect its claim to back-end
commissions, it was incumbent on Square Foot to seek to have protective terms granted in

the Sale Approval and Vesting Order. Square Foot did not do so.

68.  Square Foot's assertion of its back-end commission claim constitutes an attempt to
revise (or ignore) the facts created and authorized by the August 30, 2013 Sale Approval and
Vesting Order. Square Foot is attempting to enforce provisions in an agreement with
Valmont when it stood idly by while the Court authorized the transfer to a third party, 771, of
the property (the Project and the OTPs) that Valmont would have had to retain, to be able to

perform its obligations under its agreement with Square Foot.

69.  The doctrine of collateral attack applies where a party, bound by an order, seeks to
avoid compliance with that order by challenging the order itself and its enforceability
indirectly in a separate forum. The main elements of the doctrine of collateral attack can be

summarized as follows:

(a) a valid and binding judgment or order, in that the court had jurisdiction to

make it; and

(b) the validity and binding nature of that judgment or order is challenged
indirectly in a separate forum, rather than directly by (i) appealing or quashing

the judgment, (ii) application to the court under the rules of civil procedure to
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vary the judgment, or (iii) separate action to set aside the judgment on the

basis of fraud.

e Donald J. Lange, The Doctrine of Res Judicata in Canada,
3rd ed. (Markham, ON: Butterworths, 2010) at 463 [TAB 2]

70. This is exactly what Square Foot is trying to do in its back-end commission claim.

E. Square Foot's Back-End Commission Claim Was Filed Late
71. Re: Blue Range Resources Corp., 2000 ABCA 285 is the leading case on when
claims should be permitted to be amended or filed in CCAA proceedings.
. Re: Blue Range Resources Corp., 2000 ABCA 285 [TAB 3]
2. The Blue Range Criteria

72. In Blue Range, supra, the Court of Appeal considered the existing jurisprudence on

the issue, and enunciated the following criteria to apply to late claims (at para. 26):

L. was the delay caused by inadvertence and if so, did the claimant act in
good faith?
2. what is the effect of permitting the claim in terms of the existence and

impact of any relevant prejudice caused by the delay?

3. if relevant prejudice is found can it be alleviated by attaching
appropriate conditions to an order permitting late filing?

4. if relevant prejudice is found which cannot be alleviated, are there any
other considerations which may nonetheless warrant an order
permitting late filing?

3. Applying the Blue Range Criteria
(a) Inadvertence and Good Faith
73. The Monitor submits that, on the basis of this first factor alone, Square Foot's back-

end commission claim ought not to be allowed. Simply put, Square Foot's failure to file its
back-end cornmission claim by the Claims Bar Date was not inadvertent. As noted above,
Square Foot had legal representation prior to the Claims Bar Date and had all the requisite

knowledge to calculate and file its claim for back-end commissions at that time.
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74. Square Foot has tendered no evidence to suggest that its failure to file the claim on

time was inadvertent.

75.  Rather, the evidence indicates that Square Foot's failure to file the claim was the
choice to take a calculated risk. Square Foot voluntarily and knowingly assumed that
Valmont would finish the Project and close the sales to the prospective purchasers under the

OTPs. This calculation turned out to be incorrect.

76. It is telling to consider what Square Foot's back-end commission claim would have
looked like if it had filed that claim prior to the Claims Bar Date. At that time, it would have

been a contingent claim, contingent on the future occurrence of the following events:
(a) completion of the sale of the 79 units under the OTPs;
(b) receipt by Valmont of the balance of the purchase price for the units;
(©) Square Foot invoicing Valmont for the back-end commission; and
(d) Valmont having a subsequent cheque run.

77.  Had Square Foot filed such a contingent claim, the Monitor would have had to defer
rﬁling on the claim, while waiting to see if those contingent events in fact occurred. By
September 2013, however, the Monitor would have disallowed Square Foot's contingent
claim because by then it was conclusively established that the contingent events required to
make the claim valid, would never occur. It would be perverse to accept a claim filed by
Square Foot after it has been conclusively established that the contingencies entitling Square
Foot to a valid claim cannot occur, when a contingent claim filed on time by Square Foot

would have been disallowed upon such facts being established.

F. ALTERNATIVELY, IF SQUARE FOOT'S BACK-END COMMISSION
CLAIM IS ALLOWED, IT MUST BE REDUCED

78.  As noted above, a large proportion of the prospective unit sales under the OTP's have
been terminated, 771 has refunded the full deposits to the prospective purchasers, and those
closings will never occur. This fact pattern applies to $175,166 of the $444,492 being

claimed by Square Foot.
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79.  For all the reasons set out above, the Monitor is of the view that the entirety of Square
Foot's claim should be disallowed. If, however, this Honourable Court finds that Square
Foot's claim is valid, the Monitor submits that the claim should be reduced by $175,166,
With respect to the OTPs corresponding to that amount, not only did Valmont not close sales
with the purchasers, no one did. Square Foot's marketing efforts which led to those OTPs
benefitted no one (other than Square Foot itself, because it received front end commissions
on those OTPs, even though 771 then had to refund the full deposits to prospective

purchasers).

G. THE FRAUDULENT PREFERENCE CLAIM AGAINST SQUARE FOOT

80. If this Honourable Court finds that any portion of Square Foot's claim is valid, the
Monitor seeks a term in the Order resulting from this Application, directing that the Monitor
need not make a distribution to Square Foot until the resolution of the fraudulent preference
application to be brought by the Monitor (or that in any distribution to Square Foot, the
Monitor can hold back the amount of the alleged fraudulent preference payment,

$$111,991.28, pending the determination of that application).

V. RELIEF SOUGHT

81.  The Monitor respectfully requests that Square Foot's application be dismissed, with

costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED at Calgary, Alberta this 29th
day of May, 2015.

BENNETT JONES LLP

{o¢ Chris Simard
Counsel for Ernst & Young Inc, as CCAA
Monitor of The UBG Group of Companies
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SALES MANAGERMENT AGREEMENY
THIS AGREEMENT Is gyt Ihis 48 gy of September, 2011,

BETWEEN: THISISEXHIBIT"___ C "

: A _ ‘ Referred  to in the Affidavit of
VALMONT AT ASPEN STONE LD, "ﬁyﬂ Tavlor :

an Afberta company caore of, 808 ~ 55 Avenue HE ‘ i By
. Cdlgary, Alberfo, T2 6Y4, Canodd, sworn before me th]s.;l__\__
{hereinafter referred fo as the "Principol®) day ofJ\iDR ., 20 5"

OF THE FIRST PART v 6/4/(/%5 Jel .
. A Commissiéher of Oaths in and for
AND : the Province of Alberta

SQUARE FOOT REAL ESTATE CORPORATION  Philippe (Phil) Lalonde
“an Alberta compony located al Barrister and Solicitor
227 Sierra Morena Close SW '
T Calgory, Alberta T3H 363
(hereinafier relemed fo as "Square Fooi™)

OF THESECOND PART

RECITALS:

{A)

1.

)

(8]

The Principal wishes to begin seling the second phase '(Buildfngs Coand D) of g
multi-phase residentiol condominium project (the “Bullding”) consisting of 120
homes infoial in Calgary, Alberia, Yalmont at Aspen Stone, that is located at 25

- and 15 Aspenmont Heights Sw, Colgary, Alberie (the “Land™);

The Principal desires o Gppoint Square Foot as s sole and exchisive ogent lo
promoete and sell oll of the fermaining units in the second ond thirc phases, herein
{the “Unifs™} and Square Foot accepts such appointment on the terms and
condilions set ouf herein, S ‘

NOW T IS HEREBY AGREED as lollows:

Sole and Exclusive Agency

The Principal agrees to oppoinl Squore Foot 1o be s sole agent with exclusive
rAghts 1o act as the promolion and soles represeniafive of the Principal for the sole
of the Units for the durofion ond in occordance wilh the ferms ond condilions set
oul herein, '

Duwing the term of ihis Agreement, ihe Prncipal agrees nol fo appoeint any ofher
ogent{s}ior ihe sale of ihe Units nor will the Prncipal, whether directly or
indirectly, enguge In any such sales except through Square Fool.

Squore Fool agrees 1o work in co-operation vilh morkef’ing,'resemch ond olher
consultonls that may be appointed by the Principal front fime 1o fime.



-

)

S 2. Temn of Agresment

: {A) The porﬁes.héréfo ogree fhat the penod of Square Foot's appoiniment shall
P cormmence from Seplember 14, 2011 ond expire on'the eorier of ihe completion
b of ihe Sales of the Unilsin ihe cornpleied phase of the Project or December 314,

2013 subject 1o any extension or omendment by mutual agreement in wiiting
between the parties herclo. ’

(B} » This egreement replaces the Sales Monogement Agreement doled from August
30M, 2010 which expired on Augusi 313, 2011, . :

[C] This dareement perioins 1o ony and clf deols writien on or offer Sepiember I,
2011, Any deals written on or before August 3T, 2011 will be subject io the lernms
ond condifions ol |he Sales Monogement Agreement doted August 30, 2010,

(D} It building A is launched prior fo December 31, 2013, Squote Footis guoranised
fo be uppointed as ihe sole ogen! wiih exclusive ights fo acl os the promotion
ond sales representalive of the Principal for the sole of the Units under similar

ierms os the agreement herein.

™

3. Authority and Responsibliifies of Square Fool

Squore Foof shalt ave the outhorily and be obliged fo cormy oul diigenily and using iis
best efforls the following responsibilities;

(a) fo be responsible for, recrulling, froining (boih iniliclly and ongoing} ond

' monttoring on adequale number of soles persons (he “Satespeopls”) ond
administrative personnel for the Project who shall work under fhe supervision of
Squere Foot's Senior Personne! as opproved by the Principal;

(b)) o assist with The preporolion ang presentation of all adveriising and promotional
materictrelating to the promoticn ond sole of he Units {ihe “Sales”), and o
oavise on the sales and markeling sira fegy. advertising ond prormotion program
aswell os ongolng monitonng of The sales marke ting, odver-i'ising and promaotion
programs should the Principol want such consutiation;

(c] fo aclively market and promote the Soles incluging being responsible for the
execuling ond funding the adverfising and marketing progrom oullined in
Schedule A; | ‘

() lo solicit offers rom prospeclive Purchasers for the purchase of the Units in
accordance wilh price lists and conditions provided by the Principal, bul Squore
Foof sholl have no authority o accept ony offer or to ofherwise make ony
binding ogreemenis on behoif of ihe Principalunless Guihorized in writing by the
_ Principal; ' ' ’

% le) lo prompily submit all offers for 1|ﬁe Units lo the outharized represenialive of the
l Principal for acceplance, which accépionce may be wilhheld by fhe Principal in
; ls sole discretfion; -

!

G = R vo~—..v: G soys MRS oo KRR oo




(1)

lo briel Ihe Purchaosers of the Unils (ihe *Purchasers”) on the ferms ond provisions
of the soke and purchase conirod (the "Coniract™), prepored bg the solicitors for
the Prmc:pol

o callect/receive on behalf of the Principol, deposit and purchase monies from

fhe Purchasers and fo arange for ihelr ramlﬂunce tothe Pnnmpol or the

Princtpal's soliciior os prowded by the COniroc1

fo monlior Sules ond make pn’cing modification recommendations to the
Principol bosed on price’ increase swoicgy and demand cxmblied ot Ihe FrOJecf

Sales Cenire; .

io keep records of ond supervise the installiment paymenfs made by Purchosers in
respect of sales, and 1o keep ony other records as recsonably diected by the
Principal;

lo linise with ony financiers providing finoncing for the Sotes and to compleie oll
necessory docurmnents ond liose with the Principael’s solicitors regarding the
conveyonce ond closing of cuuh fol

fo asslst with gueres from Purchosers in conneclion wiih Sales;

fo ossistwith Incuines from Purchosers and fully co-operate with licensed real
esiole ogents (the "Oufside Salespersons”) in connection with the Sales;

o provide fo the Pincipal a weekly Tiatfic report;

jo provide fo the Principal, on a manihly basis, an analysls of Purchasers
{including demagraphic and point of sole information) and fralfic fo the Soles
Cenire aswell as o financiol analysis of Sales to daie and rermaining inverdory;

fo provide sales staff for fhe sales of the Unifs, such salss siGlf to be subject To he
Principal's reasonable approval, Stofl fo hove sufficient expenence, professional
oppearonce and 1rmrung fo properly fultli thelr posifion;

{o.ensure 11101 on sile sales sioff undersland the Pnnclpo! s soles compleilon
process and fiming so thot purchasers can be directed fo the oppropriate porty
ond bosu inquirdes answered;

for staif he r‘)n sife soles cemre a minimum of 6 hours per day, six doys per week
except os otherwise ogreed by the Princinal;

lo meet with the Principal or iheir Project representotive on o regular basis {o
discuss and approve ony of all items thot require ihe Principal’s opproval as welt
os lo teview the ongoing progress of mari«efmg and soles, general morked
informafion ond monthly competition reporis

lo act on behall of the Prncipal to handle all maiters reasonably reloling lo' the
Sales not speciiically referred fo in sub-clouses (o) fo (1) above, bul which wil
specilicolly not include deficiency walk- mroughs ond monogemnnt nor detoiied
accounting. - :

. = %
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4. Responsibliifies of Principal
Ihe Principol sholl be respansible ol 1is own expenss for
{a) supporiing Squore Foot inils efforts to promote The Sales;

L) providing square Foal wilh frue and accurole informalion ond such molerial as
Square Fool may reasonobly request in conneclion with the Soles, Withoul limiiing
ihe generality of the loregaing, such maolenal sholl include sales brochures and
scole maodels of the Buildging; ’

{c) keeping Square Fool Informed of all motter fikely 1o allect the Sales:

{d) promplty inferming Square Foot of ali changes in avallabiiity of the Uniis, plice
struciures ond condilions of Sale;

(e} foking alfsuch oction as may be necessary o implermient the Sales and 1o give
effect fo fhe ferms ond conditions of the Contracts of Purchose and Sale;

{f] reimbursing Sauare Foot or macking payrment as Square Fool may direct for oll
cosfs, expenses and oulgnings requested by or previously approved by the
Prncipal (oftier thon adveriising costs and expenses) incurred by Sauare Fool on
Behal of the Principal in the conduct of Squore Fool's responsibiities hereunder
such os realtor events, sales events, etc.:

5, Nature of Engagement

Square Footis and sholl temaln of oll lirmes during the Term and any extension théreof an

independent confractorn, ond it shail be the sole responsibilily of Square Food to fray any

of ils soles personnel, employees and sub-ogents who directly or indirectly poriicioale in ;
fhe sole of the Units, Square Foot s responsible o odhers |o all Canadion ond Alberia
Employment ond Taxation lows and standards, : "

6. Commisslon and Remuneralion of Square Fool

(&), Theremuneralion of Square Foot for successiully selling units in the BU.ﬂdl—l‘IQ is
: based purely on performance with no refainers, drows or guorantees given by
ihe Principol. The Principol agrees to pay Snuare Foot the following sums:

{1 for Unifs sokd by the Salespeople working for Square Fool which are
assigned lo the Bullding, o Commission equal fo the following sholl be
poid, plus opplicoble GST.

Buse Commisslon per deal 2.75%

(2) in oddition o the Bose Commission Rate ouliined in (A){1). a bonus
commission equol fo 1hree quarfers ot cne percent {0.75%) shall be
poyoble il the pre=soles tesl is achieved within 100 days of bank
confirmation of required presole lest or lounch dote provided to Square
Foot in'wiiling, whichever is laler. The pre-sale 1est bonus is calculaled
sepoarately for each building (C or D). Colculation and payment.of these
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commissions is refro-active ond once achieved will opply fo all units in o
given building;

{3) for Unifs sold by Solespeople working for companies other thon Square
Foot, ("Oulside Salesperson”) the Principal sholl pay a commission directly
lo the solespersons brokeioge of Thiee ond one half percent {3.5%) on ihe
first $100.000; ond One ond one half percent {1.5%) on the balonce of the
conlract volue prior o GST for every Unif sold, plus applicable GST on the
commission amount, Subsequenlly, Square Footshollreceive a
Commission, plus applicable GST equol fo Two percent [2.0%) of unit sale
price plus GST mode payoble in the same terms os in clause 6(8){1) and
4(B)(2). '

{B)> Inrespect of every Unil sold for which o Coniroct gxists ond for which o ,
Commission Is payable io Squore Fool under Clouse é(A){1). 6(A}(2), ond 6{A)(3),
the Principal sholl pay fo Square Foof:

{1) fitty pereent (S0%) of the applicable Commission on the Principal's
subsequent cheque run follov_.rin-g invoicing from ihe later of o Purchases's
sublect rermoval or the dale of éxecution of flie Cenfract Tor the Unil and
payment by the Purchaser of iha inifiol deposit fo be pold by the
Purchoser which deposits will not be less Than len percent (10%) of the

purchase price of ihe Unitin the case of Purchosers not approved under
fhe CMHC morgoge progrom ond five percent (5%) of the purchose
price of the Unit for Purchosers 1hal dre opproved under the CMHC
morigoge program. (In the event thot the Principal agrees io use a non-
stondord deposii orrongement, this clouse sholl be adjusted Ly Squore
Foot and Principol, acting feosonably); :

{2) ihe bolonce of the Commisilon {"Bulonce Commission”} of fitty percen|
(50%). upon completion of the sale-ond purchase of the Unit ond receipt
by the Principal of the balonce of purchase price for the Unit, Square Foot
willinvoics the Principal once o monih for off commissions owing ond
payment wik be payoble on the Principal’s subseguent cheque rwn
following involcing:

(C]) In The event the sale and puichase of o Unit for which a Cornmission Is puyable is
not complefed, the faltowing shall occur: '

{1 whiers the foilure to complele he fransoction is by reoson only of the
defoull of fhe Purchoser, Ihe Bolance Commission shall be lorfelled by
Squore Foot ond Square Fool shall have rno further cloim Qgcinst the
Principal for the Balonce Commission, n addition. in the event thot the
inifial porlion of the Commission for the Unit hos been pald 1o Square Foot,
fhen Squaore Fool shall refund the Commission to the Frincipal one month
following completion date tor the soie provided Thai:

o} allor a porfion of any deposit poid in respect of the Unit has not
been forfeited 1o the Principalin on amount in excess of the
initial portion of the Comimission;
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D) in the event that the Purchaser has nof lorfeiled all or o portion
of their deposit, thal the Frincipal diligently pursue ils legal

- remedies fa boih complete the sole retention of the Purchaser's
depositin the case of non completion; ond

{2) Inthe case of defauli by the Yendor, the Bolance Commission shall be
payable by the Principol (o Square Foo! on ihe earfier of the dote of
. completion coniemplated in the Confroct ond thirty (30) days frorm the
issuonce of an occuponcy pemiit for the Unit unless the Vendor's default
- arises in whole orin port from the Purchoser olleging thai the Vendoris in
breach of the Confroct as o resull of on acl ormisrepreseniation mode
“on the parf of Square Foot,

(D} All poymcnh fo be mode by the Principal purcuonf fo this Clause shall be made
without demand, wit hhofdmo, deduction or setoff, ond shall be exclusive of GST
andg any. oiher applicable iaxes,

(C) The Principal shqfil not be able for any tees, commissions, compensation or
reruneration for orin conneclion with [he sale of Unils oiher Ihan the
Commissians earned undsr Paragraph 6, uniess specifically agreed by the
Pnnc:pcn :

7. Principal’s Covenant
The Principal worranls and underiakes that the Unils ollocaled {or sale by Squore Foot

can be sold o and owned wholly and legolly by persons o1hcr Ihan Canadian nohonm
under the prevoiing écws in Alberta, Canada.

&, Termination

This Agreement shall terminate:

(1) on 1he expiry of ifs ferm as provided herein:

(2) If elther poriy hereto fcub to comply with any of thP lerms und (‘ondn ions
of this Agroemen‘r or

{3) if either porty herc o goes info figuldation either compulsory or voluni ory
[save for the purpose of recons mchon or omo)gomohom orif a receiver
s oppoinied in ,
respect of the whole or any part of the ossefs of either party orif eifher

party makes on assignment {or ihe benefi of of COMpOosiion wilh its
credilors;

{4) upon Ihirly (30) days nolice, in wiiting, being delivered from ane porty fo
the other, .

=5 W.x
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9. Registration

Within ten (10) days of-terminotion of this Agreement Square Foot sholl register in vriting

~wilh the Principol ol prospective Purchasers if s oclively workmg with. Should an

uncondilionol offer to purchase be accepted from o registered prospect within 30 doys

of fermination of the Agency Agreemeni, commission as provided In this Agreement shall
be pald to Squore Fool. Il is ogreed ot on o cose by case bosis the Principol sholl
extend the 30 day lime imil where Squore Fool can demonsirale ongoing confact ond
aciivity with o prospeciive purchaser ond thal the parly is o serfous prospec

10. Confidentic! Information

Al rnorketing information and such ofher confidentiol informolion acquired by Square

Foot oriis employees with respect o the Units or the Principal shall be the exclusive
property of {he Riincipal and sholl remain with the Principal upon the termination or
expirotion of this Agreement, Alllsads, regisirations, reservalions ond purchaser files
genercisd within the scope of this ogreemeani are ihe sole ossels of Ihe Principal, and
may e used by the Principal of any lime, for any purpose, af their discretion.

11, Notices

All notices or other communications required or permifted to be given ormade
hereunder shal be I vailing ond delivered personolly or sent by' acsimile or prepaid
registered post addressed fo ihe intended recipient thereof at its oddress set out herein
{or o such other address as each party may from time fo fime notily ihe other). Any
such nolice or communicotion shall be deemed to have been duly served (i delivered

- personally) ot the fime of delvery, (if sent by facsimile) at the fime of dispatch when the -

conect answerbock code hos been received, or (if made by prepaold registered posi
five {5) days alfer posting and in proving the same it shalf be sulficient to show thot the
envelope confalning the same was duly addressed, stamped anid posted.

12, Hiscelloneous

Time & of the essence of lhlS Agreement. No modificoiion of this Agreeiment sholf be
effective vnless set forth in wiling ond signed by both parfies. This Agreement contoins
the enfire agreement between ihe porlies ond supersedes all prior ond wiillen
agreemenis behween the pories wilh respect to the subject r‘|"|g>=i1ér hereol.

18, Governing Law und Jurisdiction

{A) This Agreement shall be governed by and construed in accordonce with the lows
: of Alberta. -

(B) Inrelation 1o any fegat action or proceedings arising out of or in cennection with
this Agreemeni ("Proceedings”), ecch ol the pariies hereto heraby irevocably
submiils to the jurisdlciion of the Courls of Alberto ond waolves ony objection to
Proceedings in ony
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such Court ont the grounds of venue or on the grounds that the Proceedings hove

been brought in on inconvenieni forum.

IN WITNESS WHEREQF {his Agreement has been execuled by the porhes hereio s of the

dofe wiitten obove.

Signed by

for ond o TERaT of the Pnnctpol
Chvisiopher J. Wein

\“\v

,C&.:/ D

for cmo of Beholf of the Pnncm@l‘

Ryan Doherty

- Slgned by

Simon KownlLow

W

_oro §J :Q@f})lf of Square Foot
Qg,?oylor

,;SLQDD«*UFE’;"C’)? Withess

S e A lday
Name of Witness

H/'M 1‘&\ 7 '<

S IGNaTul C@/\’ﬁ ess

ol praend ._I@M’;@__.

Nome of Wiiness

@

%Jgnaiure ol Witness

Nome of Witness

Signature of Wii({éss

P DMy,

Nomie of Witneds

8
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CHAPTER 8

RELATED DOCTRINES

1. THE DOCTRINE OF COLLATERAL ATTACK

Collateral attack cases involve a party, bound by an order, who seeks to avoid
compliance with that order by challenging the order itself and its enforceability,
not directly but indirectly in a separate forum. The order being attacked usually
involves an activity, A party is ordered either to do something or to refrain from
doing something. The fundamental policy behind the doctrine of collateral attack
is to maintain the rule of law and to preserve the repute of the administration of
justice.

The doctrine is often considered in administrative law when, for example, a
second proceeding involves the non-compliance with an administrative order
that has not been previously challenged through the administrative appeal process
but is challenged in the second proceeding. The doctrine is also commonly
considered in criminal law when the second proceeding involves the breach of a
court order and the accused argues, as a defence, that the order is invalid, A
collateral attack in criminal law often involves the breach of a pre-trial order,
such as a probation order, which has not been appealed. Many collateral attack
decisions in administrative law and criminal law concern the compliance
requirement of the rule of law that a court or tribunal order must be obeyed. The
challenge to an administrative order or a criminal order in a breach proceeding
often considers the doctrine alone, without reference to other estoppel docirines.

The doctrine is also considered in civil law. In these cases, there is seldom an
issue in the second proceeding of a breach of a civil order except in the case of
contempt of court proceedings. Most often, collateral attack is applied to the
relitigation of an issue in civil law. v

A valid and binding judgment, or order of any kind, may be attacked directly
in only three ways: (1) by appealing or quashing the judgment, (2) by an
application to the court under the rules of civil procedure to vary the judgment,
for example, on the basis of new evidence, and (3) by a separate action to set
aside the judgment on the basis of fraud. A judgment cannot be attacked

The three ways are found in Bank of Montreal v. Coopers Lybrand Inc. (1996), 137 D.L.R. (4th)
441 (Sask. C.A.) at 447, and are here slightly modified, See also C. (C.A.) v. H. (J.R), [1992]
B.C.J, No. 1070 (C.A.). See Rodenkirchen v. Peters, [2006] B.C.J. No, 1547 (S.C.) at par. 6 in
regard to the third way, citing this book, .
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Blue Range Resource Corp., Re

2000 CarswellAlta 1145, 2000 ABCA 285, [2000] A.J. No. 1232, [2001] 2 W.W.R. 477, 100 A.CW.S. (3d) 956, 193
D.L.R. (4th) 314, 234 W.A.C. 138, 271 A.R. 138, 87 Alta. L.R. (3d) 352

In the matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985 c. C-36,
as amended; and in the matter of Blue Range Resources Corporation; Enron
Canada Corp., and the Creditor’s Committee (Appellants/Appellants) and
National Oil-well Canada Ltd. et al. (Respondents/Respondents)

Russell, Sulatycky, Wittmann JJ.A.

Heard: June 15, 2000
Judgment: October 24, 2000
Docket: Calgary Appeal 99-18564, 99-18565, 99-18566, 99-18567, 99-18568, 9918569, 99-18570, 99-18571,
99-18802

Proceedings: affirmed Blue Range Resource Corp., Re (1999), 1999 CarswellAlta 1053, 251 A.R. 1 (Alta. Q.B.)

Counsel: 4. Robert Anderson and Scott J. Burrell, for Enron Canada Corp. and Creditors’ Committee.
S. Collins, for TransAlta Utilities Corporation.

D.W. Dear, for Rigel Oil & Gas Ltd.
D. Mann, for Barrington Petroleum Ltd. and PetroCanada Oil & Gas.

K.E, Staroszik, for Founders Energy Ltd.
J.N. Thom, for National-Oilwell Canada Ltd. and Campbell’s Industrial Supply Ltd.

Subject: Corporate and Commercial; Civil Practice and Procedure; Insolvency

Table of Authorities
Cases considered by Wittmann J.A.:
Allen v. Sir Alfired McAlpine & Sons Ltd., [1968] 2 Q.B. 229, [1968] 1 All ER. 543 (Eng. C.A.) — applied
Cohen, Re (1956), 19 WW.R. 14, 3D L.R. (2d) 528,36 CB.R. 21 (Alta. C.A.) — considered
Hogan v. Kolisnyk, [1983] 3 W.W.R. 481, 25 Alta. L.R. (2d) 17,43 A.R. 17 (Alta. Q.B.) — considered
Kuziw v. Kucheran Estate, 2000 ABCA 226 (Alta. C.A.) — considered

Lethbridge Motors Co. v. American Motors (Can.) Ltd. (1987), 53 Alta. L.R. (2d) 326, 20 C.P.C. (2d) 11, 79 A.R.
321,40 D.L.R. (4th) 544 (Alta. C.A.) — considered
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Lindsay v. Transtec Canada Ltd. (1994), 28 CB.R. (3d) 110, 5 C.C.P.B. 219, [1995] 2 W.W.R. 404, 99 B.C.L.R.

(2d) 73 (B.C. S.C.) — distinguished

Mount James Mines (Que.) Ltd., Re (1980), 28 OR. (2d) 271, 33 C.B.R. (N.S.) 227, 110 D.LR. (3d) 80 (Ont.

Bktcy.) — considered

Pacific National Lease Holding Corp., Re (1992), 72 B.C.L.R. (2d) 368, 19 B.C.A.C. 134, 34 W.A.C. 134, 15

CB.R. (3d) 265 (B.C. C.A. [In Chambers]) — considered

Pioneer Investment Services Co. v. Brunswick Associates Ltd. Partnership (1993), 507 U.S. 380, 113 S. Ct. 1489

(U.S. Tenn.) — considered

Smoky River Coal Ltd., Re, 175 D.LR. (4th) 703, 237 AR. 326, 197 W.A.C. 326, 71 Alta. LR, (3d) 1, [1999] 11

W.W.R. 734, 12 C.B.R. (4th) 94 (Alta. C.A.) — considered

Specialty Equipment Cos. Inc., Re (1993), 159 B.R. 236 (U.S. Bankr. N.D. Ill.) — considered

W. Schoeler Trucking Ltd. v. Markel Insurance Co. of Canada (1979), 9 Alta. L.R. (2d) 232, 19 AR. 196, [1980]

LL.R. 1-1210 (Alta. Dist. Ct.) — considered

312630 British Columbia Ltd. v. Alta Surety Co., 30 C.C.L.L (2d) 165, 10 B.C.LR. (3d) 84, [1995] 10 W.W R,

100, 23 C.L.R. (2d) 273, 61 B.C.A.C. 208, 100 W.A.C. 208 (B.C. C.A.) — applied
Statutes considered:

Bankrupicy Code, 11 U.S.C. 1982
Chapter 11 — referred to

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — considered

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — considered

s. 6 — considered

8. 12(2)(a)(iii) — referred to

Insurance Act, R.S.A. 1980, c. I-5
s. 205 — referred to
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Alberta Rules of Court, Alta. Reg. 390/68
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Federal Rules of Bankruptcy Procedure (U.S.)
Generally — referred to

R. 9006(b)(1) — considered

APPEAL by creditor EC Corp. and creditors commiitee from judgment reported at (1999), 251 A.R. 1 (Alta, Q.B.),
permitting creditors to file notices of claim, or amended claims, after expiry of claims bar date.

The judgment of the court was delivered by Wittmann J.A.:

Introduction

1 The Companies’ Creditors Arrangement Act, R.S.A. 1985, ¢. C-36, as amended ("CCAA”), permits the compromise and
resolution of claims of creditors against an insolvent corporation. In this appeal, as part of the ongoing resolution of the
insolvency of Blue Range Resources Corporation ("Blue Range™), this Court has been asked to state the applicable criteria in
considering whether to allow late claimants to file claims after a stipulated date in an order (“claims bar order”).

2 In his decision below, the chambers judge determined that in the circumstances of this case it was appropriate to allow
the respondents ("late claimants™) to file their claims thus entitling them to participate in the CCAA distribution,

Facts

3 Blue Range sought and received court protection from its creditors under the CCA4 on March 2, 1999, The claims
procedure established by PriceWaterhouse Coopers Inc. (“the Monitor”), and approved by the court in a claims bar order,
fixed a date of May 7, 1999 at 5:00 p.m. by which all claims were to be filed. Due to difficulties in obtaining the appropriate
records, the date was extended in a second order to June 15, 1999 at 5:00 p.m., for the joint venture partners. The relevant
orders stated that claims not proven in accordance with the set procedures “shall be deemed forever barred” (A.B.P.0I,
A.B.P.06). Under this procedure $270,000,000 in claims were filed.

4 The respondent creditors in this appeal fall into two categories: first, those who did not file their Notices of Claim
before the relevant dates in the claims bar orders, and second, those who filed their initial claims in time but sought to amend
their claims after the relevant dates. All of these creditors applied to the chambers judge for relief from the restriction of the
date in the claims bar orders and to have their late or amended claims accepted for consideration by the Monitor.

5  The chambers judge allowed the late and amended claims to be filed. The appellants, Enron Capital Corp. ("Enron’)
and the Creditor’s Committee, seek to have that decision overturned. I granted leave to appeal on January 14, 2000 on the
following question:

What criteria in the circumstances of these cases should the Court use to exercise its discretion in deciding whether to
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allow late claimants to file claims which, if proven, may be recognized, notwithstanding a previous claims batr order
containing a claims bar date which would otherwise bar the claim of the late claimants, and applying the criteria to each
case, what is the result? (A.B.928).

Judgment Below

6  The chambers judge found that the applicable section of the CCA4, s. 12(2)(iii) did not mandate a claims procedure. He
stated that preserving certainty in the CCAA process was not a sufticient reason to deny the late claimants a second chance. In
his view, taking a strict reading of the claims bar orders would have the effect of denying creditors, who have a logical
explanation for their non- compliance with the order, any recovery. While the chambers judge noted that compromise is
required by creditors in a CCAA proceeding, he did not think it fair that these late claimants be required to compromise 100
per cent of their legitimate claims. In addition, the chambers judge was of the view that process required flexibility and
should avoid pitting creditors against one another.

7  Having decided that flexibility in the process was required, the chambers judge then considered an appropriate test for
allowing the filing of late claims. Although encouraged by the appellants to adopt an approach similar to that contained in the
United States Bankruptcy Code, Federal Rules of Bankruptcy Procedure, for Chapter 11 Reorganization Cases, ("U.S.
Bankruptcy Rules”) the chambers judge chose to incorporate the test in place under the Bankrupicy and Insolvency Act,
R.S.C. 1985, c. B-3 (”BIA”). Specifically, he found that because the situation of Blue Range was essentially a liquidation, the
approach used in the BI4 was appropriate. Under the BIA, late claims are permitted under almost any circumstance provided
no injustice is done to other creditors. A late filing creditor under the B/4 may only share in undistributed assets. Therefore,
the chambers judge found that the creditors should be allowed to file late claims, or to amend existing claims late.

Standard of Review

8 It has been recently held by this court that decisions of a CCAA supervising judge should only be interfered with in clear
cases, Deference to a CCAA supervising judge is generally appropriate where the questions before the court deal with
management issues and are of necessity matters which must be decided quickly. This issue was addressed by Macfarlane,
J.A. in Pacific National Lease Holding Corp., Re (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers]) (cited with approval
by Hunt, J.A. in Smoky River Coal Ltd., Re (1999), 237 AR. 326 (Alta. C.A.)) as follows at 272: '

..J am of the view that this court should exercise its powers sparingly when it is asked to intervene with respect to
questions which arise under the CCAA. The process of management which the Act has assigned to the trial court is an
ongoing one. In this case a number of orders have been made...

Orders depend on a careful and delicate balancing of a variety of interests and of problems. In that context appellate
proceedings may well upset the balance, and delay or frustrate the process under the CCAA.

The chambers judge was exercising his discretion under the CCA4 in granting an extension of the claims bar dates. However,
the criteria upon which that discretion is to be exercised is a matter of legal principle, and therefore on that issue, the standard
of review is correctness.

Analysis
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9 As a preliminary matter I wish to comment on the nature of the order granted and the notices sent out to the individual
creditors. The order dated April 6, 1999 stated in paragraph 2:

Claims not proven in accordance with the procedures set out in Schedules “A” and “B” shall be deemed forever barred
and may not thereafter be advanced as against Blue Range in Canada or elsewhere. (A.B.P.01)

The first page of Schedule “A” stated in part:
A Claims’ Bar Date of 5:00 p.m. Calgary time on May 7, 1999 has been set by the Alberta Court of Queen’s Bench. All
claims received by the monitor or postmarked after the Claims’ Bar Date will be forever extinguished, barred and will
not participate in any voting or distributions in the CCAA proceedings.

[Emphasis added] (A.B.P.03).

The language used in Schedule “A” goes beyond the text of the order. Although it may not be of practical significance,
barring the right of a claimant to a remedy is fundamentally different from erasing the debt. The court under the CC4A4 has
powers to compromise and determine, but only in accordance with the process prescribed in the statute.

10 It was urged before the court in oral argument by counsel for the appellants that the purpose of the wording of the
claims bar orders was to “smoke out” the creditors. I am dubious that the severe wording of the claims bar orders is effective
to “smoke out” the creditor who may otherwise lie dormant. The objective of making certain that all legitimate creditors
come forward on a timely basis has to be balanced against the integrity and respect for the court process and its orders.
Courts should not make orders that are not intended to be enforced in accordance with their terms, All counsel conceded that
the court had authority to allow late filing of claims, and that it was merely a matter of what criteria the court should use in
exercising that power. It necessarily follows that a claims bar order and its schedule should not purport to “forever bar” a
claim without a saving provision. That saving provision could be simply worded with a proviso such as “without leave of the
court”, which appears to be not only what was contemplated, but what in fact occurred here.

The Appropriate Criteria

11 The appellants advocated the adoption of the criteria under the U.S. Bankruptcy Rules, Chapter 11, while the
respondents favoured either the application of the tests under the BI4 or some blending of the two standards.

12 Rule 9006 of the U.S. Bankrupicy Rules deals with the extension of time in these circumstances. The relevant portion
of the Rule states:

9006 (b)(1) ... when an act is required or allowed to be done at or within a specified period by these rules or by a notice
given thereunder or by order of court, the court for cause shown may at any time in its discretion (1) with or without
motion or notice order the period enlarged if the request is made before the expiration of the period originally prescribed
or as extended by a previous order or (2) on motion made after the expiration of the specified period permit the act to be
done where the failure to act was the result of excusable neglect.

The key phrase in this section is “excusable neglect”. In Pioneer Investment Services Co. v. Brunswick Associates Lid,
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Partnership, 507 U.S. 380, 113 S. Ct. 1489 (U.S. Tenn. 1993) the U.S. Supreme Court dealt with the interpretation of this
phrase. In Pioneer, the creditor’s attorney, due to disruptions in his legal practice and confusion over the form of notice,
failed to file a Notice of Claim in time. The U.S. Supreme Court noted that excusable neglect may extend to “inadvertent
delays” (at pg 391) and went on to identify the relevant considerations when determining whether or not a delay is excusable.
The Court said at 395:

Because Congress has provided no other guideposts for determining what sorts of neglect will be considered
“excusable”, we conclude that the determination is at bottom an equitable one, taking account of all relevant
circumstances surrounding the party’s omission. These include, as the Court of Appeals found, the danger of prejudice
to the debtor, the length of the delay and its potential impact on judicial proceedings, the reason for the delay, including
whether it was within the reasonable control of the movant, and whether the movant acted in good faith.

The American authorities also seem to reflect that the burden of meeting all of these elements, including showing the absence
of prejudice, lies with the party secking to file the late claim: e.g. Specialty Equipment Cos. Inc., Re, 159 B.R. 236 (U.S.
Bankr, N.D. I11. 1993).

13 The Canadian approach under the BI4 has been somewhat different. Canadian courts have been willing to allow the
filing of late or amended claims under the BI4 when the claims are delayed due to inadvertence, (which would include
negligence or neglect), or incomplete information being available to the creditors, see: Mount James Mines (Que.) Ltd., Re
(1980), 110 D.L.R. (3d) 80 (Ont. Bktcy.). The Canadian standard under the BIA is, therefore, less arduous than that applied
under the U.S. Bankruptcy Rules.

14 Taccept that some guidance can be gained from the BIA4 approach to these types of cases but I find that some concerns
remain. An inadvertence standard by itself might imply that there need be almost no explanation whatever for the failure to
file a claim in time. In my view inadvertence could be an appropriate element of the standard if parties are able to show, in
addition, that they acted in good faith and were not simply trying to delay or avoid participation in CCAA proceedings. But I
also take some guidance from the U.S. Bankruptcy Rules standard because I agree that the length of delay and the potential
prejudice to other parties must be considered. To this extent, I accept a blended approach, taking into consideration both the
BIA4 and U.S. Bankruptcy Rules approaches, bolstered by the application of some of the concepts included in other areas, such
as late reporting in insurance claims, and delay in the prosecution of a civil action.

15 In Lindsay v. Transtec Canada Lid. (1994), 28 C.B.R. (3d) 110 (B.C. S.C.), the applicant was an unsecured creditor of
Alberta Pacific Terminals Ltd. (?APCL”). Transtec Canada Ltd. was indebted to the applicant and APCL had guaranteed the
obligation. APCL sought protection under the CCAA. Through oversight, the applicant Lindsay was not sent the relevant
CCAA materials by APCL and was not included in the CC44 proceedings. He did not, therefore, have the opportunity to vote
on the plan of arrangement. It is clear, however, that Lindsay at some point during the CCAA proceedings became aware of
them, and at various stages had his lawyers contact APCL’s lawyers to inquire about the process. Despite this knowledge he
did not pursue the matter. Lindsay then came to the court seeking permission to sue APCL as a guarantor, potentially
recovering considerably more than those creditors who participated in the CCAA process.

16  After reviewing all of the facts, Huddart, J. found that “Lindsay (or solicitors on his behalf) made considered,
deliberate, decisions not to notify Alberta-Pacific of his claim until after the approval order and then not until after the
closing of the share purchase agreement” (para 19). She then went on to conclude that Lindsay preferred not to participate in
the CCAA process and chose to take his chances later on.
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17  Indeciding how to exercise her discretion, Huddart, J. applied the following factors: “the extent of the creditor’s actual
knowledge and understanding of the proceedings; the economic effect on the creditor and debtor company; fairness to other
creditors; the scheme and purpose of the CCAA4 and the terms of the plan’” (para 56). On these criteria, Huddart, J. found that
it would not be equitable to allow Lindsay to pursue a claim as he was well aware of what was going on in the CCA4
proceedings, chose not to participate, and his late action would cause serious prejudice both to the debtor company and to the
other creditors.

18  While Lindsay is clearly distinguishable on its facts from the within appeal, the case does highlight the issues of the
conduct of the late claimants and the potential prejudice to other creditors and the debtor. Lindsay was the classic creditor
“lying in the weeds”, waiting for the appropriate moment to pounce. He did not act in good faith and his conduct was
potentially prejudicial to other creditors and the debtor company. By avoiding the CCAA4 proceedings, Lindsay was
attempting to gain an advantage not available to other creditors.

19 There is further support for a blended approach in several other areas of the law where courts have had to deal with the
impact of delays and late filings. In particular, T have considered the courts’ treatment of delays in the prosecution of actions
and the late filing of notices of claim to insurers.

20 In Lethbridge Motors Co. v. American Motors (Can.) Ltd. (1987), 53 Alta. L.R. (2d) 326 (Alta. C.A.) the court had to
decide whether or not to allow an action to continue where no steps had been taken by the plaintiff for five years. In deciding
that the action could continue, Laycraft, C.J.A, relied on the following test from the English Court of Appeal in Allen v. Sir
Alfred McAlpine & Sons Ltd., [1968] 1 Al ER. 543 (Eng. C.A.) where Salmon L.J. said at 561:

In order for the application to succeed the defendant must show:

(i) that there has been inordinate delay. It would be highly undesirable and indeed impossible to attempt to lay down a
tariff - so many years or more on one side of the line and a lesser period on the other. What is or is not inordinate delay
must depend on the facts of each particular case. These vary infinitely from case to case, but it should not be too difficult
to recognise inordinate delay when it occurs.

(ii) that this inordinate delay is inexcusable. As a rule, until a credible excuse is made out, the natural inference would be
that it is inexcusable.

(iif) that the defendants are likely to be seriously prejudiced by the delay. This may be prejudice at the trial of issues
between themselves and the plaintiff, or between each other, or between themselves and the third parties. In addition to
any inference that may properly be drawn from the delay itself, prejudice can sometimes be directly proved. As a rule,
the longer the delay, the greater the likelihood of serious prejudice at the trial.

Relying on this test, as well as additional refinements, the Court found that the fundamental rule was that it was “necessary
for a defendant to show serious prejudice before the court will exercise its jurisdiction to strike out an action for want of
prosecution” (at pg. 331). The onus of showing serious prejudice has now been substantially altered as the result of
amendments to the Alberta Rules of Court in 1994, Rule 244(4) now states that proof of inordinate and inexcusable delay
constitutes prima facie evidence of serious prejudice: Kuziw v. Kucheran Estate, 2000 ABCA 226 (Alta. C.A.).

21 Similar questions can arise in an insurance context where an insured is required to file a proof of loss or other notice of
claim within a certain time period under a contract of insurance. For example, s. 205 of the Insurance Act, R.S.A. 1980, ¢, I-5
states:
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205 [w]here there has been imperfect compliance with a statutory condition as to the proof of loss to be given by the
insured or other matter or thing required to by done or omitted by the insured with respect to the loss and the consequent
forfeiture or avoidance of the insurance in whole or in part and the Court considers it inequitable that the insurance
should be forfeited or avoided on that ground, the Court may relieve against forfeiture or avoidance on such terms as it
considers just.

22 Similar wording is also found in ss. 211 and 385 of the Insurance Act and similar legislation exists throughout the
common law provinces.

23 When deciding whether to grant relief from forfeiture in an insurance context the Alberta coutts have generally
adopted a two part test, see: Hogan v. Kolisnyk (1983), 25 Alta. LR. (2d) 17 (Alta. Q.B.). In Hogan the court found it
appropriate to look first at the conduct of the insured to determine whether the insured is guilty of fraud or wilful misconduct.
Second, the court considered whether the insurer had been seriously prejudiced by the imperfect compliance with the
statutory provision (at 35). The “noncomplying” party can show that there was no prejudice by showing that the innocent
party had actual knowledge of the events in question and was thereby able to investigate the situation.

24 Considering whether the insurer has suffered any prejudice, the court in Hogan quoted from a decision of Stevenson,
D.C.J. in W. Schoeler Trucking Lid. v. Markel Insurance Co. of Canada (1979), 9 Alta. L.R. (2d) 232 (Alta. Dist, Ct.) at 237
where Stevenson, D.C.J. said “[t]he root of the question is whether or not it (the insurer) would have acted any differently if it
had been given notice of the loss when it should have been given notice”. In 312630 British Columbia Ltd. v. Alta Surety Co.
(1995), 10 B.C.LR. (3d) 84 (B.C. C.A.) the B.C. Court of Appeal set out a more recent formulation of the test, namely
whether the insurer by reason of the late notice had lost a realistic opportunity to do anything that it might otherwise have
done.

25  These authorities arise in a clearly different context from that which I am dealing with in this case, but they
demonstrate that there is a somewhat consistent approach in a variety of areas of the law when dealing with the impact of late
notice or delays in particular processes.

26  Therefore, the appropriate criteria to apply to the late claimants is as follows:

1. Was the delay caused by inadvertence and if so, did the claimant act in good faith?

2. What is the effect of permitting the claim in terms of the existence and impact of any relevant prejudice caused by the
delay?

3. If relevant prejudice is found can it be alleviated by attaching appropriate conditions to an order permitting late filing?

4, If relevant prejudice is found which cannot be alleviated, are there any other considerations which may nonetheless
warrant an order permitting late filing?

27  Inthe context of the criteria, “inadvertent” includes carelessness, negligence, accident, and is unintentional. I will deal
with the conduct of each of the respondents in turn below and then turn to a discussion of potential prejudice suffered by the
appellants.
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National-Oilwell Canada Ltd. ("National”)

28  National, and National as the successor in interest to Dosco Supply, a division of Westburne Industrial Enterprises Ltd.
("Dosco”) indicate that their claims were filed late due to the unexpected illness and resulting lengthy absence of their credit
manager who was in charge of the Blue Range accounts receivable. National submitted the National and Dosco notices of
claims on June 7, 1999 (AB V, pgs 538 and 542). National’s claim is $58,211.00 and Dosco’s claim is $390,369.13, National
and Dosco clearly acted in good faith and provided the Notices of Claim as soon as the relevant personnel became aware of
the situation.

Campbell’s Industrial Supply Ltd. *Campbell’s™)

29  Campbell’s initial claim in the amount of $14,595.22 was filed prior to the date in the relevant claims bar order,
Campbell’s then amended its claim on June 25, 1999 and again on July 8, 1999 to $23,318.88. The claim was amended after
the relevant date as a result of a representative from Blue Range informing Campbell’s that its claim should include invoices
sent to Trans Canada Midstream, Berkley Petroleum, Big Bear Exploration and Blue Range Resources Corporation (A.B.
495-496). In addition, there appears to have been some delay due to the Notices of Claim not being sent to the cotrect
Campbell’s office. Campbell’s acted in good faith throughout and it is in fact arguable that any delay in the proper filing of
its claims was actually due to errors on the part of Blue Range rather than its own doing.

TransAlta Utilities Corporation (TransAlta”)

30  TransAlta did not comply with the dates in the claims bar orders. It contends that it did not receive the claims package
prior to the relevant dates. It is apparent from the evidence that the claims package was sent to TransAlta at its accounts
receivable office, rather than the registered office for service (A.B.432-434). TransAlta was permitted to file its total claim of
$120,731.00 by order of the chambers judge dated September 7, 1999. There is no evidence that TransAlta was attempting to
circumvent the CCAA4 process. On the contrary, as soon as the appropriate personnel became aware of the situation,
TransAltatook the necessary steps to have its Notice of Claim filed.

Petro-Canada Oil and Gas ("PCOG”)

31  PCOG filed extensive claims material with the Monitor prior to the relevant dates showing several unsecured claims.
The Monitor’s draft third interim report indicated that four of PCOG’s claims should properly have been classified as
secured. The mistake by PCOG was the result of a misapprehension of how operator’s liens functioned under the CAPL
Operating Procedures incorporated into the contracts giving rise to the claims. PCOG then sought to amend its claims and
have them changed from unsecured to secured status (A.B. 554), on July 7, 1999. The change in status would result in claims
of $137,981.30 being amended from unsecured to secured. There was no lack of good faith.

Barrington Petroleum Ltd. (”Barrington”)

32  Barington was acquired by Sunoma Energy Corp ("Sunoma”) in about September, 1998. An affidavit filed by
Sunoma’s controller indicates that the financial records of Barrington were found to have been in complete disatray.
Barrington’s initial Notice of Claim in the amount of $223,940.06 was submitted prior to the relevant date. Barrington
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received a Notice of Dispute of Claim which approved the claim to the extent of $57,809.37, but disputed the remainder. On
reviewing the issue, Barrington’s controller determined that Blue Range was correct, but at the same time she identified
additional invoices of which she had been unaware (A.B.549-551). On discovering the additional invoices, Barrington then
submitted an amended Notice of Claim on July 22, 1999 and an objection to the Notice of Dispute of Claim. Barrington acted
in good faith.

Rigel Oil & Gas Ltd. ("Rigel”)

33 The full amount of Rigel’s Notice of Claim was $146,429.68. This Claim was filed prior to the relevant date and the
amount was approved by Blue Range. After the relevant date, on August 12, 1999, Rigel moved to amend and to allege that,
despite Blue Range’s claims to the contrary, its claim was secured, rather than unsecured. The only issue for Rigel on appeal
is if their claim is properly secured can it be accepted because it was not claimed as secured until August 12, 1999.

Halliburton Group Canada Inc. ("Haliburton”)

34  Halliburton was in the process of attempting to collect on accounts receivable owed by Big Bear Exploration Ltd.
through May and June, 1999. They subsequently became aware, after the relevant date, that a claim in the amount of
$11,309.90 was in fact against Blue Range, and should properly have been filed as a Notice of Claim in the CCAA
proceedings (A.B. 497-499). On making this discovery, Halliburton wrote to the Monitor on July 14, and July 26, 1999
requesting that its claim be included in the CCA4 proceeding. The Monitor disputed this claim as having been filed too late
(A.B. 498). It appears that Halliburton acted in good faith.

Founders Energy Ltd. ("Founders™)

35  Founders filed its claim prior to the relevant date, but, due to an oversight, claimed as an unsecured rather than a
secured creditor. After filing its initial Notice of Claim, Founders received a Notice of Dispute from Blue Range. Within the
15 day appeal period, but outside the claims bar date, Founders then filed an amended Notice of Claim claiming a secured
interest in the sum of $365,472.39, on July 26, 1999.

Prejudice

36 The timing of these proceedings is a key element in determining whether any prejudice will be suffered by either the
debtor corporation or other creditors if the late and late amended claims are allowed. The total of all late and amended claims
of the late claimants, secured and unsecured, is approximately $1,175,000. As set out above, in the initial claims bar ordet,
the relevant date was 5:00 p.m. May 7, 1999. This date was extended for joint venture partners to 5:00 p.m. on June 15, 1999,
The Plan of Arrangement, sponsored by Canadian Natural Resources Ltd. ("CNRL”), was voted on and passed on July 23,
1999, Status as a creditor, the classification as secured or unsecured, and the amount of a creditor’s claim, are relevant to
voting: 8.6 CCAA4.

37  Enron and the Creditor’s Committee claim that they would be prejudiced if the late claims were allowed because, had
they known late claims might be permitted without rigorous criteria for allowance, they might have voted differently on the
Plan of Arrangement. Enron in particular submits that it would have voted against the CNRL Plan of Arrangement, thus
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effectively vetoing the plan, if it had known that late claims would be allowed. This bald assertion after the fact was not
sufficient to compel the chambers judge to find this would in fact have been Enron’s response. Nowhere else in the evidence
is there any indication that late claimants being allowed would have impacted the voting on the different proposed Plans of
Arrangement. In addition, materiality is relevant to the issue of prejudice. The relationship of $1,175,000 (which is the total
of late claims) to $270,000,000 (which is the total of claims filed within time) is .435 per cent.

38  Also, the contrary is indicated in the Third Interim Report of the Monitor where it is shown in Schedule D-1 (A.B.269)
that $2 million was held as an estimate of unsecured disputed claims. Therefore, when considering which Plan of
Arrangement to vote for, Enron, and all of the creditors, would have been aware that $2 million could still be legitimately
allowed as unsecured claims, and would have been able to assess that potential effect on the amount available for
distribution.

39  Further, the late claimants were well known to the Monitor and all of the other creditors. The evidence discloses that
officials at Enron received an e-mail from the Monitor on May 18, 1999 indicating that there were several creditors who had
filed late, after the first deadline of May 7, and the Monitor thought that even though they were late the court would likely
allow them (A.B.1040). Finally, all of the late claimants were on the distribution list as having potential claims. (A.B. 9-148).
It cannot be said that these late claimants were lying in the weeds waiting to pounce. On the contrary, all parties were fully
aware of who had potential claims, especially Enron and the Creditors Committee.

40  Ina CCAA context, as in a BI4 context, the fact that Enron and the other Creditors will receive less money if late and
late amended claims are allowed is not prejudice relevant to this criterion. Re-organization under the CCAA involves
compromise. Allowing all legitimate creditors to share in the available proceeds is an integral part of the process. A reduction
in that share can not be characterized as prejudice: Cohen, Re (1956), 36 CB.R. 21 (Alta. C.A.) at 30-31. Further, I am in
agreement with the test for prejudice used by the British Columbia Court of Appeal in 312630 British Columbia Ltd. It is: did
the creditor(s) by reason of the late filings lose a realistic opportunity to do anything that they otherwise might have done?
Enron and the other creditors were fully informed about the potential for late claims being permitted, and were specifically
aware of the existence of the late claimants as creditors. I find, therefore, that Enron and the Creditors will not suffer any
relevant prejudice should the late claims be permitted.

Summary of Criteria

41 Inconsidering claims filed or amended after a claims bar date in a claims bar order, a CCAA supervising judge should
proceed as follows:
1. Was the delay caused by inadvertence and if so, did the claimant act in good faith?

2. What is the effect of permitting the claim in terms of the existence and impact of any relevant prejudice caused by the
delay?

3. If relevant prejudice is found can it be alleviated by attaching appropriate conditions to an order permitting late filing?

4. If relevant prejudice is found which cannot be alleviated, are there any other considerations which may nonetheless
warrant an order permitting late filing?

Conclusion
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42 Applying the criteria established, I find that the conclusion reached by the chambers judge ought not to be disturbed,
and the late claims filed by the respondents should be permitted under the CCAA proceedings. The appeal is dismissed.

Appeal dismissed.
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