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Introduction 
1. On March 18, 2016, Graham Brothers Construction Group Ltd. (the “Company”) filed a Notice of Intention

to Make a Proposal (the “NOI”), at which time Deloitte Restructuring Inc. (“Deloitte”) was named as
Proposal Trustee. Graham Brothers subsequently did not file a proposal and was deemed bankrupt on May
17, 2016, at which time Deloitte became the Licensed Insolvency Trustee (“Trustee”) in the bankruptcy.

2. By way of Order granted on May 25, 2016, Deloitte (the “Receiver”) was also appointed Receiver over
the property of Graham Brothers.

3. Deloitte completed realization of all the Company’s property and paid out all secured creditors as Receiver,
with the exception of a secured claim in the amount of $19,770.12 in favour of Graham’s former employees
for unpaid wages, which was paid from the bankruptcy estate.

4. No inspectors have been appointed in the bankruptcy proceedings.

Purpose of this report 

5. The purpose of this report (the “Second Report”) is to provide this Honourable Court with information in
support of the Trustee’s application for an Order approving the Trustee’s proposed settlement of a claim
(the “APE Claim”) filed by American Piledriving Equipment, Inc. (“APE”).

Terms of reference 

6. Capitalized terms not otherwise defined herein are as defined in preceding Court Orders and Reports filed
by the Receiver with the Court in the Company’s receivership proceedings.

7. All references to currency in this Report are in Canadian dollars.

8. In developing this Report, the Trustee has relied upon unaudited financial information prepared by the
Company’s management, the Companies’ books and records, and discussion with its management. The
Trustee has not audited, reviewed, or otherwise attempted to verify the accuracy or completeness of the
information in a manner that would wholly or partially comply with Generally Accepted Assurance
Standards pursuant to the Chartered Professional Accountants Canada Handbook and, accordingly, the
Trustee expresses no opinion or other form of assurance in respect of the information.
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Proposed APE Settlement 
9. Subsequent to the Receiver’s liquidation of the Company’s property, the Trustee has focused on reviewing

and resolving the claims filed in the Company’s bankruptcy to prepare for a final distribution to creditors.
The largest of these unresolved claims is the APE Claim.

10. The APE claim was filed by APE on October 4, 2016, and consists of two amounts: $2,809,945.96 United
States dollars and $1,037,583.61 Canadian dollars. These amounts total $4,658,420.37 Canadian dollars
if converted at foreign currency exchange rates at the date of bankruptcy. A copy of the APE Claim is
attached hereto as Appendix “A”.

11. APE was a supplier of piledriving equipment and materials (the “APE Products”) to the Company, and the
Company used APE Products on a construction project in Northern Manitoba (the “Keewatinohk
Project”), wherein the Company was a subcontractor to Mortenson Canada Corporation (“Mortenson”).

12. APE’s claim is for unpaid invoices in relation to supplied APE Products. To date the Trustee was unable to
accept the claim as filed due to information provided by the Company’s former management alleging that
the Company had potential counterclaims against APE stemming from issues with the performance of APE
Products on the Keewatinohk Project and from APE Products delivered that were allegedly not to the
Company’s specifications (the “Performance and Spec Issues”).

13. At a high level, the Company’s former management alleged that the Performance and Spec Issues caused
delays and difficulties that resulted in the Company operating at a loss during the Keewatinohk Project.
Former management believed that the Performance and Spec Issues contributed to the Company’s financial
difficulties leading up to the bankruptcy, which caused a chain of losses, including the filing of a large delay
claim in the bankruptcy by Mortenson for the sum of $15,920,888.60, which was ultimately settled for
$7,500,000, with this Honourable Court’s approval. Former management alleged that a sizeable amount
of Mortenson’s claim directly resulted from the Performance and Spec Issues with APE Products.

14. The Trustee and APE have been in negotiations regarding the above issues. However, APE did not agree
with the counterclaims based on the Performance and Spec Issues, and took the position that its
contractual sale of APE Products and warranty provisions provided a warranty for the replacement of
defective APE Products, but did not assure any specific performance of APE Products, which may vary
depending on how equipment is maintained and the unique conditions APE Products are subjected to in
different environments. APE also took the position that the onus of verifying specifications of APE Products
was in the hands of the Company. The Keewatinohk Project geological conditions were acknowledged by
the Company and APE to be particularly challenging.

15. In consultation with its legal counsel, the Trustee understands that the dispute between APE and the
Company is not easily resolved, and there may be merit in both the Company’s and APE’s arguments that
would justify a trial. However, the Trustee notes that recovery to creditors in the bankruptcy is estimated
to be in the range of 15% to 20% on unsecured claims, and a protracted trial would further erode recoveries
and extend the timeline to distribute dividends.

16. The Trustee and APE agreed that protracted litigation should be avoided and entered into a settlement
agreement wherein APE would accept a reduction of $500,000 to its claim (the “Proposed APE
Settlement”), subject to approval of this Honourable Court. A copy of the Proposed APE Settlement is
attached hereto as Appendix “B”.
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Conclusion 
17. In the event that this Honourable Court finds it appropriate to approve the Proposed APE Settlement, APE

will be a proven unsecured creditor for the sum of $4,158,420.37, representing approximately 23% of total
proven unsecured claims of $17,838,890.35.

18. The Trustee recommends that this Honourable Court approve the Proposed APE Settlement as
recommended by the Trustee and APE for the following reasons:

18.1. The Trustee has spent a considerable amount of time investigating the APE Claim with former
management of the Company and believes APE has a bona fide claim;

18.2. There is no dispute that APE has a claim for unpaid invoices for supplied APE products, but the 
issue is whether there is a counterclaim by the Company for losses for alleged construction 
delays caused by the Performance and Spec Issues of APE Products, which APE suggests are 
limited by the contractual wording of APE’s warranty disclaimer; 

18.3. Determining the applicability of the Company’s counterclaim would require additional funds 
from the estate and further extend the time for creditors to receive distributions from the 
estate;  

18.4. Both parties wish to avoid litigation which would be cost prohibitive, reduce the amount 
available to creditors and significantly extend the time for the bankruptcy to be completed; 

18.5. The Trustee has consulted Mortenson, the estate’s largest proven creditor, and Mortenson does 
not oppose the Proposed APE Settlement;  

18.6. More than four years have passed since the date of bankruptcy, and it is desirable to resolve 
the claims to expedite the distribution of funds to creditors. 

19. Should the Court approve the Proposed APE Settlement, the Trustee will be in a position to finalize the
bankruptcy administration and distribute dividends to creditors.

All of which is respectfully submitted this 20th day of November, 2020. 

DELOITTE RESTRUCTURING INC., 
In its capacity as Licensed Insolvency Trustee of the estate of 
Graham Brothers Construction Group Ltd., in bankruptcy 
and not in its personal capacity 

_________________________________ 
Per: Darren Crocker, CPA, CGA, CIRP, LIT 
Senior Vice-President 
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