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ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE  ) FRIDAY, THE 7th  
 )  
JUSTICE KIMMEL ) DAY OF AUGUST, 2026 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, C. c-36, AS AMENDED 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 

JTI-MACDONALD CORP. 

Applicant 

CCAA PLAN AMENDMENT ORDER #3 
(ARTICLE 9) 

THIS MOTION, made by Deloitte Restructuring Inc. in its capacity as court-

appointed Monitor (the “Monitor”) of JTI-Macdonald Corp. (“JTIM”) pursuant to the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) 

and CCAA Plan Administrator, for an Order approving additions and amendments to 

Article 9 and certain related provisions (the “Amendments”) of the Fourth Amended and 

Restated Court-appointed Mediator’s and Monitor’s Plan of Compromise and 

Arrangement concerning, affecting and involving JTIM dated August 27, 2025, including 

the schedules thereto (the “Fourth A&R JTIM Plan”), was heard virtually on this day in 

Toronto, Ontario. 
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ON READING the Motion Record of the Monitor and CCAA Plan Administrator 

dated July 28, 2026, including the Thirty-Second Report of the Monitor and CCAA Plan 

Administrator dated July 28, 2026, filed, and ON HEARING the submissions of counsel 

to the Monitor and CCAA Plan Administrator, counsel to JTIM, and those other parties 

listed on the Participant Information Form, no one appearing for any other person on the 

Common Service List, although properly served with the Motion Record, as appears from 

the Lawyer’s Certificate of Service of Jake Harris, dated July 29, 2026, filed: 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Motion Record is 

hereby abridged and validated so that this Motion is properly returnable today and 

that further service thereof is hereby dispensed with. 

INTERPRETATION 

2. THIS COURT ORDERS that capitalized terms used and not otherwise defined 

herein shall have the meanings ascribed to them in the Fourth A&R JTIM Plan, as 

amended by the Amendments. 

APPROVAL OF THE AMENDMENTS 

3. THIS COURT ORDERS that (i) the Amendments are hereby authorized and 

approved; (ii) Article 9 of the Fourth A&R JTIM Plan is amended and replaced with 

Schedule A attached; (iii) the definitions set out in Schedule B attached are revised or 

added to the Fourth A&R JTIM Plan; and (iv) Article 14.4(l) and Schedules T & U to the 

Fourth A&R JTIM Plan are deleted.  
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GENERAL PROVISIONS 

4. THIS COURT ORDERS that this Order shall have full force and effect in all 

provinces and territories in Canada, outside Canada, and against all Persons against 

whom it may be enforceable. 

5. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory, or administrative body having jurisdiction in Canada, the United States, or 

abroad, including but not limited to the courts in respect of the Pending Litigation and the 

Quebec Class Actions, to give effect to this Order and to assist JTIM, the Monitor and the 

CCAA Plan Administrator, and their respective agents in carrying out the terms of this 

Order. All courts, tribunals, regulatory, and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to JTIM, the Monitor and 

the CCAA Plan Administrator, each as an officer of this Court, as may be necessary or 

desirable to give effect to this Order or to assist JTIM, the Monitor and the CCAA Plan 

Administrator, and their respective agents, in carrying out the terms of this Order. 

6. THIS COURT ORDERS that JTIM, the Monitor and the CCAA Plan Administrator 

shall be at liberty and are hereby authorized and empowered to apply to any court of 

competent jurisdiction, tribunal, regulatory, or administrative body, wherever located, for 

the recognition of this Order, for assistance in carrying out the terms of this Order, and to 

confirm this Order as binding and effective in any appropriate foreign jurisdiction. 
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7. THIS COURT ORDERS that this Order and all of its provisions are effective as of 

12:01 a.m. on the date hereof and is enforceable without further need for entry or filing or 

further order of this Court. 

 

Justice Kimmel 
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ARTICLE 9. ESTABLISHMENT AND ADMINISTRATION OF THE CY-PRÈS 

FOUNDATION 

9.1 Purpose of the Cy-près Foundation 

The Cy-près Fund will be administered by a public charitable foundation (“Cy-près Foundation”) 

to be established as part of the implementation of the CCAA Plan. The Cy-près Foundation shall 

be independent and free from any influence or interference by any of the Claimants, Tobacco 

Companies, Tobacco Company Groups, or any potential or actual beneficiary of the Cy-près 

Foundation. Although it is recognized that the governance of the Cy-près Foundation will be 

independent and free from any influence or interference, the Cy-près Foundation shall remain 

under the jurisdiction of the CCAA Court. 

Improving outcomes in Tobacco-related Disease, through earlier diagnosis, more effective 

treatment, and better long-term health, has the potential to confer broad societal benefits. The Cy-

près Foundation’s work, therefore, is intended to address the circumstances of Individuals who 

suffer or may in the future suffer from a Tobacco-related Disease, except those Individuals who 

receive a direct benefit under the PCC Compensation Plan or the Quebec Administration Plan, by 

funding research, programs or initiatives that have a Rational Connection to Tobacco-related 

Disease.   

In addition, the Cy-près Foundation will confer a benefit to those members of the public in Canada 

who contracted disease otherwise than as a result of smoking, and regardless of the fact that this 

was not an intended purpose of the Cy-près Foundation.  The research, programs and initiatives 

that are funded will have broader application beyond Tobacco-related Diseases by reason of the 

fact that the products of the research, programs and initiatives are definitionally generic, that is, 

the outcomes are not limited to disease contracted as a result of the use of or exposure to Tobacco 

Products.  By way of illustration, advances in the diagnosis, treatment and management of diseases 

such as Lung Cancer arising from such work may benefit all persons suffering from this condition, 

regardless of whether their disease is attributable to the use of or exposure to Tobacco Products. 

The Cy-près Fund is consideration for the full and final settlement and release of all claims and 

potential claims of PCCs who are not eligible to receive Individual Payments from the PCC 

Compensation Plan, and Létourneau Class Members who are not eligible to receive Compensation 

Payments from the Quebec Administration Plan, but are intended to be indirectly benefited by 

falling within the scope of the research, programs and initiatives to be funded by the Cy-près 

Foundation that will focus on achieving earlier diagnosis, more effective treatment and improved 

outcomes for Individuals who suffer or may in the future suffer from tobacco-related cancers, 

Emphysema/COPD and other Tobacco-related Diseases.  For clarity, the intention is that the Cy-

près Foundation will fund but not create, conduct or administer research, programs or initiatives.  

The broad group of claimants who are intended to receive benefits from the research, programs 

and initiatives to be funded by the Cy-près Foundation includes the following Individuals and any 

of their affected family members or estates: 

(a) Smokers who suffer or may in the future suffer from Lung Cancer or Throat Cancer or 

Emphysema/COPD (GOLD Grade III or IV) who are outside the PCC Claims Period or 

who smoked less than the requisite Twelve Pack-Years or, in the case of 

Emphysema/COPD, were not classified as GOLD Grade III or IV or the equivalent; 



 

(b) Smokers who suffer or may in the future suffer from a Tobacco-related Disease other than 

Lung Cancer or Throat Cancer and Emphysema/COPD (GOLD Grade III or IV) or the 

equivalent; and 

(c) Individuals who smoke or have smoked Tobacco Products and have not yet or may never 

develop a Tobacco-related Disease. 

In respect of all Proposals which the Foundation Board selects for approval to receive a Grant from 

the Cy-près Fund, on a case-by-case basis, the Foundation Board must determine that there is some 

basis in fact to conclude that there is a Rational Connection to Tobacco-related Diseases. 

The Cy-près Foundation is intended to confer benefits on the public in Canada.  The programs and 

initiatives to be funded by the Cy-près Foundation are intended to serve and benefit Individuals, 

and the results of the research to be funded by the Cy-près Foundation are intended to enure to the 

benefit of Individuals who suffer or may in the future suffer from Tobacco-related Diseases.  Grant 

Recipients will be required to make their research findings and recommendations open to the 

public by contributing them to the Canadian body of medical knowledge and disseminating them 

to health care practitioners across Canada through publication in peer-reviewed journals and 

academic databases and presentations made at medical conferences. 

As described in Article 9, Section 9.9.1 herein, the guiding principle for the Cy-près Foundation 

is that the research, programs and initiatives that it funds must have a Rational Connection to a 

Tobacco-related Disease in that they will focus on achieving earlier diagnosis, more effective 

treatment and improved outcomes for Individuals who suffer or may in the future suffer from 

Tobacco-related Disease.  This guiding principle will apply throughout the duration of the Cy-près 

Foundation’s existence to the work product generated by the research and the programs and 

initiatives funded from the Cy-près Fund. 

The payment of the QCAP Cy-près Contribution in the amount of $131 million shall be the 

consideration for the full and final settlement and satisfaction of the Létourneau Judgment.  

The document entitled “Cy-près Fund: Methodology and Analysis” is attached to the CCAA Plan 

as Schedule “V”. 

9.2 Funding the Cy-près Foundation 

The Cy-près Fund shall be paid in the aggregate amount set out in Article 16 from the Imperial 

Global Settlement Trust Account, RBH Global Settlement Trust Account and JTIM Global 

Settlement Trust Account and deposited, respectively, into the Imperial Cy-près Trust Account, 

RBH Cy-près Trust Account and JTIM Cy-près Trust Account for the benefit of the Cy-près 

Foundation.  The proportionate shares of the Cy-près Fund which the Trustees shall transfer from 

each of the Imperial Global Settlement Trust Account, RBH Global Settlement Trust Account and 

JTIM Global Settlement Trust Account into, respectively, the Imperial Cy-près Trust Account, 

RBH Cy-près Trust Account and JTIM Cy-près Trust Account shall be equal to:  (i) on the Plan 

Implementation Date, the proportionate shares of the Upfront Contributions made by Imperial, 

RBH and JTIM; and (ii) in respect of years 2, 3, 4 and 5 following the Plan Implementation Date 

and any subsequent years until the Cy-près Fund has been paid in full, the proportionate shares of 

the Annual Contributions made by Imperial, RBH and JTIM in each of those years.  The Cy-près 

Fund shall not be transferred to the Cy-près Foundation until such time as all aspects of the 



 

establishment of the Cy-près Foundation as set out in Section 9.4 herein have been given final 

approval by the CCAA Court, and the Imperial Cy-près Trust Account, RBH Cy-près Trust 

Account and JTIM Cy-près Trust Account have been duly established in the Bank.  Following 

such time, the Cy-près Fund, including all amounts held in the Imperial Cy-près Trust Account, 

RBH Cy-près Trust Account and JTIM Cy-près Trust Account will be transferred to, and held by, 

the Cy-près Foundation.  Following the transfer of such amounts to the Cy-près Foundation, any 

further payments to the Cy-près Foundation to be made by Imperial, RBH and JTIM shall be paid, 

respectively, from the Imperial Global Settlement Trust Account, the RBH Global Settlement 

Trust Account and the JTIM Global Settlement Trust Account and deposited to the Cy-près 

Foundation. The proportionate shares of the Cy-près Fund which the Trustees shall transfer from 

each of the Imperial Global Settlement Trust Account, the RBH Global Settlement Trust Account 

and the JTIM Global Settlement Trust Account to the Cy-près Foundation shall be the 

proportionate shares of the Annual Contributions made by Imperial, RBH and JTIM in each of 

those years. 

9.3 Cy-près Foundation Terms of Reference 

The Terms of Reference of the Cy-près Foundation are set out below: 

Tobacco Cy-Près Research Foundation of Canada /  

Fondation canadienne cy-près de recherche sur le tabac  

Terms of Reference 

Introduction: This document describes the terms of reference for the Cy-près Foundation.  

Foundation Name: The corporate name of the Cy-près Foundation shall be “Tobacco Cy-Près 

Research Foundation of Canada / Fondation canadienne cy-près de recherche sur le tabac” which 

clearly relates to the purpose of the Cy-près Foundation which is to distribute the Cy-près Fund.  

This name will be used on the Cy-près Foundation’s website and other presentation materials. 

Purpose of the Cy-près Foundation: The Cy-près Foundation’s purpose is to provide an indirect 

benefit to Individuals who suffer or may in the future suffer from Tobacco-related Disease, except 

those Individuals who receive a direct benefit under the PCC Compensation Plan or the Quebec 

Administration Plan by funding research, programs and initiatives focused on achieving earlier 

diagnosis, more effective treatment and improved outcomes in Tobacco-related Disease.  The Cy-

près Foundation is intended to indirectly benefit users of Tobacco Products and their affected 

family members or estates who are not eligible to receive payments of compensation from the 

Quebec Administration Plan or the PCC Compensation Plan. The Individuals who will be directly 

compensated through the Quebec Administration Plan and PCC Compensation Plan include 

Individuals suffering from Lung Cancer, Throat Cancer or Emphysema/COPD (GOLD Grade III 

or IV) as defined in those plans. While the Cy-près Foundation is not intended to benefit those 

Individuals who are directly compensated, they may receive an incidental benefit from the 

research, programs and initiatives it funds. The Cy-près Foundation will also benefit the Canadian 

public at large by funding research, programs and initiatives pertaining to Tobacco-related 

Diseases. 



 

The Cy-près Foundation will not make any monetary payments to Individuals making claims 

arising from Tobacco-related Diseases.  Those Individuals who are eligible to receive monetary 

compensation may be paid through either the Quebec Administration Plan or the PCC 

Compensation Plan in accordance with the provisions of those plans. 

The users of Tobacco Products in the provinces and territories who suffer or may in the future 

suffer from Tobacco-related Disease, except those Individuals who receive a direct benefit under 

the PCC Compensation Plan or the Quebec Administration Plan, include the following Individuals 

and any of their affected family members or estates: 

i) Smokers suffering from Lung Cancer, Throat Cancer or Emphysema/COPD 

(GOLD Grade III or IV) who are outside the PCC Claims Period or who smoked 

less than the requisite Twelve Pack-Years or, in the case of Emphysema/COPD, 

were not classified as GOLD Grade III or IV or the equivalent; 

ii) Smokers who have a Tobacco-related Disease other than Lung Cancer, Throat 

Cancer and Emphysema/COPD (GOLD Grade III or IV) or the equivalent; and 

iii) Individuals who smoke or have smoked Tobacco Products and have not yet or may 

never develop a Tobacco-related Disease.  

Vision for the Cy-près Foundation: Canadians in all provinces and territories will experience 

earlier diagnosis, more effective treatment and improved outcomes for tobacco-related cancers, 

Emphysema/COPD and other Tobacco-related Diseases. 

Mission of the Cy-près Foundation (“Mission”):  The Cy-près Foundation will indirectly benefit 

current, past and future smokers and their families by funding research, programs and initiatives 

that will focus on achieving earlier diagnosis, more effective treatment and improved outcomes 

for Individuals who suffer or may in the future suffer from Tobacco-related Diseases.  

Values of the Cy-près Foundation:  The Cy-près Foundation will focus on: the inherent value of 

the research, program or initiative from the standpoint of its indirect benefit to Individuals who 

suffer or may in the future suffer from a Tobacco-related Disease; the need to maintain a Rational 

Connection between the work funded by the Cy-près Foundation and those Individuals who suffer 

or may in the future suffer from a Tobacco-related Disease; commitment to principles of best 

evidence and expert peer review; collaboration to increase the impact of research funding while 

limiting Cy-près Foundation overhead costs to maximize the indirect benefit to Individuals who 

fall within the scope of the Cy-près Foundation; and, ensuring that Cy-près Foundation funded 

research, programs and initiatives reflect the principles of health equity and opportunity for 

inclusion of First Nations, Metis and Inuit people. 

What Will Be Eligible for Consideration for Support by the Cy-près Foundation: Proposals 

regarding research, programs and initiatives that have a Rational Connection to Tobacco-related 

Disease will be received by the Cy-près Foundation for consideration of eligibility for financial 

support from the Cy-près Foundation.  Programs and initiatives aimed at reducing or preventing 

tobacco use in Canada are outside of the scope of the Cy-près Foundation because they fall within 

the purview of the Provinces and Territories, involving policy issues and advocacy.  Accordingly, 

such programs and initiatives will not be considered for funding from the Cy-près Foundation.   



 

The fact that a Proposal requesting funding for research or a program or initiative is received by 

the Cy-près Foundation for consideration does not mean that it will necessarily be awarded a Grant. 

The decision regarding whether to provide funding for a Proposal is within the sole discretion of 

the Foundation Board and is not reviewable by the CCAA Court or any other court in Canada.  

Early works:  

• Establish “Tobacco Cy-Près Research Foundation of Canada / Fondation canadienne cy-

près de recherche sur le tabac” and apply for registration as a “registered charity”, as that 

term is defined in the ITA, and a public foundation for the purposes of the ITA. 

• Recruit a neutral and independent Foundation Board that will provide oversight of the Cy-

près Foundation’s strategy for funding research, programs and initiatives to be funded by 

the Cy-près Foundation. The Foundation Board will also retain an investment and asset 

management firm to develop and oversee the financial and investment strategy for the Cy-

près Foundation, subject to instructions from the Foundation Board.  

• Develop a strategic plan for the implementation of the intended activities of the Cy-près 

Foundation.  

Potential Areas of Cy-près Foundation Financial Support: 

• Improving methods for screening, diagnosis and treatment of tobacco-related cancers.  

• Establishing best practices for diagnosis and treatment of tobacco-related cancers, 

Emphysema/COPD and other Tobacco-related Diseases and increasing the likelihood that 

Canadians can achieve access to best practice care of these diseases. 

• Researching the treatment of nicotine addiction and dependence, and tobacco use in 

Canada. 

• Researching the effective treatment and palliation of Tobacco-related Diseases. 

• Funding such other program or initiative pertaining to Tobacco-related Diseases as the 

Foundation Board may approve, provided that it has a Rational Connection and fulfills all 

other requirements for funding. 

Benefit to the Public in Canada: 

• The results of the research to be funded by the Cy-près Foundation are intended to enure 

to the benefit of Individuals who suffer or may in the future suffer from Tobacco-related 

Diseases.  The research findings and recommendations regarding earlier diagnosis and 

more effective treatment of Tobacco-related Diseases will be contributed to the Canadian 

body of medical knowledge and disseminated to health care practitioners across Canada 

through publication in peer-reviewed journals and academic databases and presentations 

made at medical conferences. 

• In addition to benefiting Canadians who have smoked or may smoke in the future, research 

to be funded by the Cy-près Foundation may have the potential to determine whether 



 

screening of higher risk populations and potentially all Canadians can identify cancers at 

earlier stages of oncogenesis when treatment is less morbid and potential cure is more 

likely. 

• Expanded learnings from Cy-près Foundation supported research into tobacco-related 

cancers, Emphysema/COPD and other Tobacco-related Diseases  are expected to provide 

a benefit to members of the Canadian public. In fulfilling the Cy-près Foundation’s 

mandate, it is anticipated that the Canadian population will benefit from the knowledge 

generated by this work. 

9.4 CCAA Court Approval of Establishment of Cy-près Foundation 

The establishment of the Cy-près Foundation shall take place after the Sanction Hearing and shall 

be subject to the final approval of the CCAA Court to be sought in a hearing to be held before the 

CCAA Court after the Cy-près Foundation has been created and the essential requirements to 

establish the Cy-près Foundation have been fulfilled, including:   

(a) Drafting the goals, objects and purpose of the Cy-près Foundation; 

(b) Registering “Tobacco Cy-Près Research Foundation of Canada / Fondation canadienne cy-

près de recherche sur le tabac” as the name of the Cy-près Foundation; 

(c) Selecting three Individuals to serve as the initial directors and members of the Cy-près 

Foundation (“Initial Foundation Members”); 

(d) Preparing the Articles of Incorporation, including the corporate objects, and any Articles 

of Amendment which will establish the legal entity that will constitute the Cy-près 

Foundation in accordance with ITA rules for registered charities and public foundations;  

(e) Establishing and registering the legal entity of the Cy-près Foundation through the filing 

of the Articles of Incorporation and any Articles of Amendment;  

(f) Preparing and executing a unanimous members’ agreement among the Initial Foundation 

Members (“Unanimous Members’ Agreement”) which shall provide, among other 

things, for the replacement of the Initial Foundation Members with the Individuals who 

will be recommended through the Executive Search Process for approval by the CCAA 

Court to be appointed to serve as the directors who will be responsible for the management 

and operation of the Cy-près Foundation (“Foundation Directors”), including the Chair, 

who together shall constitute the Foundation Board; 

(g) Pursuant to Article 9, Section 9.5, putting forward the Individuals who will be 

recommended through the Executive Search Process for approval by the CCAA Court to 

be appointed to serve as the Foundation Directors.  Pursuant to the Unanimous Members’ 

Agreement, the Foundation Directors shall replace the Initial Foundation Members; 

(h) Drafting and adopting By-law No. 1 of the Cy-près Foundation setting out the governance 

structure for the Cy-près Foundation, including matters relating to quorum, voting, 

frequency of the meetings of the Foundation Board, and other organizational and 

governance matters; 



 

(i) Preparing and passing the organizing resolutions of the Cy-près Foundation authorizing, 

among other things, the governance and operational matters necessary to give effect to the 

establishment of the Cy-près Foundation; 

(j) Preparing the proposed budget for the first year of the Cy-près Foundation’s operation; 

(k) Preparing and filing an application with the CRA for registration of the Cy-près Foundation 

as a charity under the ITA;  

(l) Setting up the requisite management controls and system of books and records; and  

(m) Establishing the Imperial Cy-près Trust Account, RBH Cy-près Trust Account and JTIM 

Cy-près Trust Account in the Bank.   

After the CCAA Court has rendered the Sanction Order approving the CCAA Plan, the CCAA 

Plan Administrators may, on an interim basis and consistent with the Terms of Reference of the 

Cy-près Foundation, proceed to engage in the work of establishing the Cy-près Foundation, 

including attending to the completion of the essential requirements set out in subparagraphs (a) to 

(m) above.  The CCAA Plan Administrators shall be empowered to retain the services of such 

experts as they deem necessary to advise them in regard to the foregoing and in respect of any and 

all endeavours in connection with the establishment and operation of the Cy-près Foundation. 

The CCAA Plan Administrators will be required to seek final approval by the CCAA Court of the 

Cy-près Foundation once the requisite steps to establish the Cy-près Foundation have been 

completed. The CCAA Plan Administrators shall supply reports to the CCAA Court affirming the 

foregoing. 

9.5 Appointment of Board of Directors and Chair of Cy-près Foundation  

9.5.1  Appointment of Foundation Directors in the period after the Sanction 

Hearing and prior to Final Approval of the Cy-près Foundation by the 

CCAA Court 

The Foundation Board shall be comprised of a minimum of three and maximum of ten neutral and 

independent Foundation Directors, including the Chair of the Cy-près Foundation, it being 

intended that the Foundation Board will ordinarily be comprised of ten Foundation Directors, 

subject only to temporary vacancies or transitional periods pending appointment. The Foundation 

Directors, including the Chair of the Cy-près Foundation, shall not, either directly or indirectly, be 

a Proposal Proponent and shall be otherwise independent of any Proposal submitted to the Cy-près 

Foundation.  The Foundation Directors shall serve without remuneration.  At all times, more than 

50% of the Foundation Directors shall deal at arm’s length with each other for purposes of the 

ITA. 

The PCC Representative Counsel will retain an executive search firm (“Executive Search Firm”) 

to engage in the Executive Search Process to conduct an independent search to identify qualified 

Individuals whom the Executive Search Firm will recommend, subject to the approval of the 

CCAA Court, for appointment to serve as the Foundation Directors, including the Chair, of the 

Cy-près Foundation.  The Executive Search Firm will provide recommendations to the PCC 

Representative Counsel and the CCAA Plan Administrators regarding the structure of the 



 

Foundation Board including but not limited to, the term for which the Foundation Directors may 

hold office, whether the terms of the Foundation Directors should be staggered, and any limit on 

the number of terms that the Foundation Directors may serve. 

In addition to complying with Applicable Law, the requirements for the composition of the 

Foundation Board (“Board Composition Requirements”) shall include the following 

considerations.  The Foundation Directors shall be comprised of Individuals who, individually or 

collectively, have knowledge, training and experience in the following fields so that the Foundation 

Board is well equipped to govern, administer and manage the Cy-près Foundation so as to fulfill 

its Mission which includes the primary duty and responsibility to select the research, programs 

and/or initiatives that will be approved by the Foundation Board for funding from the Cy-près 

Fund each year: 

(a) Medicine, particularly in the practice specialities of medical oncology, surgical oncology, 

radiation oncology, respirology, cardiovascular disease, pharmacology, pathology, 

nicotine addiction/dependence, palliative care and epidemiology;  

(b) The conduct of biomedical research including knowledge regarding medical research, 

ethics in human clinical research, financial management of research grants, and compliance 

with reporting requirements regarding research grants; 

(c) The evaluation and assessment of biomedical research grant proposals, including 

experience in peer review; 

(d) The delivery of public healthcare in Canada;  

(e) Law, particularly in the fields of public charitable foundations, board governance and tax 

law as it applies to public charitable foundations, as well as familiarity regarding the 

concepts of cy-près and Rational Connection;  

(f) Board governance, particularly the governance of public charitable foundations in Canada; 

and 

(g) Finance, including experience in accounting, investment and asset management, and the 

operation and financial regulatory compliance of public charitable foundations in Canada 

(for greater certainty, it is understood that the Foundation Board will retain an investment 

and asset management firm to manage the Cy-près Fund). 

The appointment of all Foundation Directors, including the Chair, to the Foundation Board shall 

be subject to the approval of the CCAA Court. 

9.5.2 Appointment of Replacement Foundation Directors from Time to Time 

after Final Approval of the Cy-près Foundation by the CCAA Court 

Where the terms of Foundation Directors end or Foundation Directors resign, are removed from 

office, are declared to be incapable by a Court, become bankrupt or otherwise cease to fulfill their 

duties and responsibilities as Foundation Directors, through the Executive Search Process qualified 

Individuals who fulfill the Board Composition Requirements will be identified and recommended 



 

for appointment to serve as replacement Foundation Directors (“Replacement Foundation 

Directors”), including the replacement Chair (“Replacement Chair”). 

The appointment of all Replacement Foundation Directors, including the Chair, to the Foundation 

Board shall be subject to the approval of the CCAA Court. 

9.6 Administration, Governance and Operations of the Cy-près Foundation 

9.6.1 Duties and Responsibilities of the Foundation Board 

Subject to the provisions of the CNFPA, the duties and responsibilities of the Foundation Board 

shall include: 

(a) Overseeing and ensuring the effective and efficient governance, management, 

administration, and operation of the Cy-près Foundation; 

(b) Ensuring that the Cy-près Foundation complies with Applicable Law regarding the 

investment and financial management of the Cy-près Fund and the continuance of its status 

as a public charitable foundation; 

(c) Approving the appointment of the Foundation Chief Executive Officer and the employment 

of the Foundation Management Team; 

(d) Appointing an independent public accountant for the Cy-près Foundation; 

(e) Approving the guidelines that shall govern the investment of the Cy-près Fund prepared 

by the investment and asset management firm that is retained to manage the Cy-près Fund; 

(f) Reviewing and approving the Cy-près Foundation’s quarterly financial statements, audited 

annual financial statements, schedule of expenditures that constitute qualifying 

disbursements for the purpose of the ITA, list of debts, if any, incurred by the Cy-près 

Foundation, and disbursement quota for the purpose of the ITA; 

(g) Reviewing and approving for publication the RFPs, application forms and associated 

documents to be completed by Proposal Proponents that are to be prepared by the 

Foundation Management Team; 

(h) Applying the guiding principles of Rational Connection, Materiality, Proportionality and 

Conflict of Interest explained in Article 9, Sections 9.9.1 to 9.9.4 herein, to assess Proposals 

during the Final Review and select the Proposals that will be approved by the Foundation 

Board each year for funding from the Cy-près Fund; 

(i) Attending meetings of the Foundation Board subject to reasonable absences; 

(j) From time to time as reasonably necessary and required, approving the engagement on a 

part-time or full-time basis, of (i) any suitably qualified Individuals (“Proposal 

Reviewers”) to conduct the Preliminary Review of Proposals, and (ii) any advisors, 

including legal, financial, investment, information technology, public relations or other 

advisors, to advise and assist with the carrying out of the respective duties and 

responsibilities of the Foundation Board and the Foundation Management Team; 



 

(k) Reviewing the Peer Review and ranking of each Proposal seeking funding for research that 

has passed the Preliminary Review and the Streamlining Review and deciding whether the 

Foundation Board approves the Proposal for funding from the Cy-près Fund;  

(l) Reviewing each Proposal seeking funding for any other program or initiative pertaining to 

Tobacco-related Diseases and having a Rational Connection that has passed the 

Preliminary Review and the Streamlining Review, and deciding whether the Foundation 

Board approves the Proposal for funding from the Cy-près Fund; 

(m) Reviewing financial reports, progress reports and final reports periodically submitted to 

the Cy-près Foundation by Grant Recipients; 

(n) Reviewing the reports regarding the financial affairs of the Cy-près Foundation that are 

submitted to the Foundation Board by the Cy-près Foundation’s chief financial officer 

monthly, quarterly, annually, and ad hoc as may be requested by the Chair of the 

Foundation Board; 

(o) Not less frequently than annually, preparing a written report that will be submitted on an 

information basis to the CCAA Plan Administrators, and thereafter filed with the CCAA 

Court by the CCAA Plan Administrators, that includes reports on the financial status of the 

Cy-près Foundation (including capital, interest earned, distributions made to Grant 

Recipients, expenses, compensation, professional advisor fees and administrative costs) 

and the activities of the Cy-près Foundation for the period covered by the report; and  

(p) Performing such other duties as may be required or incidental to the duties enumerated in 

subparagraphs (a) to (o) herein, or as the Chair of the Foundation Board may specify. 

9.6.2 Duties and Responsibilities of the Chair of the Foundation Board 

In addition to the duties and responsibilities set forth in Article 9, Section 9.6.1 herein, the duties 

and responsibilities of the Chair of the Foundation Board shall include: 

(a) Overseeing and ensuring the effective and efficient governance, management, 

administration, and operation of the Cy-près Foundation; 

(b) Identifying the topics for discussion and developing the agenda for each Foundation Board 

meeting; 

(c) Chairing all Foundation Board meetings; 

(d) Communicating on behalf of the Foundation Board with the CCAA Plan Administrators; 

(e) Not less frequently than annually, in collaboration with the Foundation Board, preparing a 

written report on an information basis for submission to the CCAA Plan Administrators 

and thereafter for filing with the CCAA Court that includes reports on: 

(i) the financial status of the Cy-près Foundation (including capital, interest earned, 

distributions made to Grant Recipients, expenses, compensation, professional 

advisor fees and administrative costs); 



 

(ii) the activities of the Cy-près Foundation for the period covered by the report 

including the following particulars of all Proposals submitted in response to an RFP 

that are approved for funding from the Cy-près Fund:  description of Grant 

Recipient; abstract; amount of Grant; term of Grant; and the Rational Connection 

of the approved Proposal; and 

(iii) the impact of the research, programs and initiatives funded by the Cy-près 

Foundation on the outcomes of Individuals who suffer or may in the future suffer 

from Tobacco-related Diseases and the corollary impact on the health of Canadians; 

and 

(f) Performing such other duties as may be required or incidental to the duties enumerated in 

subparagraphs (a) to (e) herein, or as the Foundation Board may specify. 

9.6.3 Management of Operations and Administration of Cy-près Foundation 

The PCC Representative Counsel will retain the Executive Search Firm to engage in the Executive 

Search Process to identify an individual whom the Executive Search Firm will recommend for 

engagement to serve as the chief executive officer of the Cy-près Foundation (“Foundation Chief 

Executive Officer”) who will, among other things, oversee and ensure the effective and efficient 

governance, management, administration, and operation of the Cy-près Foundation. 

Through the Executive Search Process, qualified Individuals will be identified and recommended 

for employment by the Cy-près Foundation as a management team of professional staff 

(collectively, “Foundation Management Team”) to manage the day-to-day operations and 

administrative tasks of the Cy-près Foundation to ensure that it fulfills its Mission in accordance 

with the terms of the CCAA Plans.  The Foundation Management Team may be comprised of a 

chief financial officer, general manager of operations, assistant to the general manager of 

operations, IT specialist and office administrator. 

9.7 Process for Selection of Proposals to receive Grants from Cy-près Fund 

The diagram below provides an overview of the process by which the Cy-près Foundation will 

solicit, review and select the Proposals that will be approved to receive a Grant from the Cy-près 

Fund.  The Grant selection process is described in further detail in Article 9, Sections 9.8 to 9.13 

herein: 
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Legend: 

Duties of Foundation Management Team 

Duties of Peer Reviewers 

Duties of Foundation Board 

Develop and draft Grant RFPs and application forms to be completed  

by Proposal Proponents 

Annually, develop notice plan and publish RFPs to Canadian medical, scientific, 

healthcare and research communities; maintain website; handle communications 

Receive and conduct Preliminary Review to categorize and organize Proposals 

submitted by Proposal Proponents for Streamlining Review by  

Foundation Management Team and Final Review by Foundation Board 

Conduct Streamlining Review of Proposals, including hiring and training  

Proposal Reviewers 

Forward Proposals requesting 

funding for research that have a 

Rational Connection to  

Peer Reviewers 

Remove from 

consideration for funding 

Proposals that do not have 

a Rational Connection 

Forward Proposals requesting 

funding for programs or initiatives 

that have a Rational Connection to 

Foundation Board for Final Review 

Remove from 

consideration for funding 

Proposals for research 

with a Peer Review score 

of <3.5  

Peer Review of Proposals requesting 

funding for research 

Distribute Grants to Grant Recipients 

Receive and review financial reports, written progress reports 

and final reports received from Grant Recipients 

Annually, Foundation Board to prepare written report for submission 

to CCAA Plan Administrators and filing with CCAA Court describing 

outcome of Grant funded research, programs or initiatives and impact 

of findings or interventions on the diagnosis, treatment, or outcomes 

for Individuals suffering from Tobacco-related Diseases, and/or on 

public health knowledge in the field 

Foundation Board to conduct Final Review of Proposals to 

select Proposals that will be approved for funding 

 



 

9.8 Requests for Proposals 

9.8.1 Publication of Requests for Proposals 

Annually, the Foundation Management Team shall develop, draft and publish or cause to be 

published an RFP soliciting the submission of Proposals from interested Individuals, groups of 

Individuals, and institutions, organizations or entities incorporated and operating in Canada 

requesting funding for (i) research which falls within the scope of the Mission of the Cy-près 

Foundation, or (ii) such other program or initiative that pertains to Tobacco-related Diseases and 

the Foundation Board may approve for funding from the Cy-près Fund, provided that such 

research, program or initiative has a Rational Connection.  All RFPs shall be widely and publicly 

published and disseminated in a manner which is consistent with the customs and standards 

applicable to biomedical research and healthcare so that they come to the notice and attention of 

prospective Proposal Proponents within the Canadian medical, scientific, healthcare and research 

communities.  The Foundation Management Team shall develop a notice plan for the RFPs which 

may, in the discretion of the Foundation Management Team, include publication of the RFPs on 

the website of the Cy-près Foundation, in postings on the internal research websites and in research 

offices of universities, hospitals and other research centres in Canada, and distribution to an email 

list of interested researchers and healthcare practitioners.  The content and plan for providing 

Notice of the RFPs must be effective in reaching potential Proposal Proponents who are engaged 

in or have the expertise and capacity to engage in research or complete a program or initiative that 

has a Rational Connection to Tobacco-related Diseases.  The notice plan shall include the details 

regarding on how to submit a Proposal, eligibility for funding from the Cy-près Foundation, and 

deadlines for submission of Proposals. 

9.8.2 Specifications for Requests for Proposals 

In the discretion of the Foundation Management Team, the RFPs may specify that Proposal 

Proponents will be required to comply with Tri-Agency Policies as applicable in whole or in part, 

or as otherwise adapted for use by the Cy-près Foundation, in respect of the specifications for the 

Proposals for research submitted in response to an RFP.  In circumstances where the Tri-Agency 

Policies may not be applicable, the Foundation Management Team may, in their discretion, 

develop and draft an RFP that specifies that a Proposal should include, among other things:  

(a) Background information regarding the organization, institution or entity incorporated and 

operating in Canada seeking funding, including its history, mission statement, research 

mandate, research administrative resources, strategic plan, goals and objectives; 

(b) The curriculum vitae of the researcher or project manager as applicable to the research, 

program or initiative for which funding from the Cy-près Fund is sought to establish that 

they have the appropriate qualifications and expertise to undertake the research, program 

or initiative; 

(c) A declaration by the Proposal Proponent that there is no Conflict of Interest between the 

Proposal Proponent’s interest in the research, program or initiative and the Proposal 

Proponent’s personal, professional and/or business interests; 



 

(d) A statement of how the research, program or initiative has a Rational Connection and is 

aligned with the Mission of the Cy-près Foundation; 

(e) A scientific abstract or other description of the research, program or initiative, including 

methodology and analysis and the expected product or result of the work of the research, 

program or initiative, together with the expected indirect benefit of the work to Individuals 

who suffer or may in the future suffer from a Tobacco-related Disease; 

(f) The term (in months/years) for which funding is sought and the proposed start date and end 

date of the research, program or initiative; 

(g) The amount of funding requested; 

(h) The budget for the expenditure of the funding; and 

(i) Disclosure of the financial accountability policies, administrative systems, procedures and 

controls in place to ensure that the Grant is used appropriately in accordance with the 

highest ethical and financial standards. 

9.9 Guiding Principles to be applied in Streamlining Review and Final Review of 

Proposals 

In the Streamlining Review of Proposals conducted by the Foundation Management Team, assisted 

as required by Proposal Reviewers, and in the Final Review of Proposals conducted by the 

Foundation Board, the guiding principles of Rational Connection, Materiality, Proportionality and 

Conflict of Interest shall be taken into consideration. 

9.9.1 Rational Connection 

The PCCs are Individuals who have asserted or may be entitled to assert a Claim resulting from 

their use of or exposure to Tobacco Products of the Tobacco Companies.  The payment of the $1.0 

billion Cy-près Fund to the Cy-près Foundation is the consideration provided by the Tobacco 

Companies for the full and final settlement and release of all Claims and potential Claims of PCCs 

who are not eligible to receive Individual Payments from the PCC Compensation Plan and 

Létourneau Class Members who are not eligible to receive Compensation Payments from the 

Quebec Administration Plan.  Such PCCs and Létourneau Class Members will benefit indirectly 

from the research, programs and initiatives that will focus on achieving earlier diagnosis, more 

effective treatment and improved outcomes for Individuals who suffer or may in the future suffer 

from Tobacco-related Diseases that the Foundation Board selects for funding from the Cy-près 

Fund.  It is the Mission of the Cy-près Foundation to achieve earlier diagnosis, more effective 

treatment and improved outcomes for Individuals suffering from Tobacco-related Diseases. 

To achieve this objective, it is a requirement that each Proposal must have a rational connection to 

a Tobacco-related Disease (“Rational Connection”).  The Rational Connection requirement 

means that the subject of the research, program, or initiative must have a clear and reasonable link 

to a Tobacco-related Disease that is not irrational or too remote.  Each Proposal must demonstrate 

a reasonable evidence-based causal link between prolonged smoking and the particular disease or 

condition which is the subject of a Proposal submitted by a Proposal Proponent; however, the basis 

of the assessment of whether a Rational Connection is present is not the legal standard of causation. 



 

Stated otherwise, research, programs and initiatives that may have a Rational Connection sufficient 

to qualify for funding from the Cy-près Foundation are not limited to Lung Cancer, Throat Cancer 

and Emphysema/COPD (GOLD Grade III or IV), but may also pertain to Tobacco-related Diseases 

that are made sufficiently common by prolonged smoking of Tobacco Products so as to be 

considered to have a Rational Connection.   

Whether the subject matter of a Proposal has a Rational Connection shall be assessed and decided 

on a case-by-case basis considering various factors including:   

(i) The nature and purpose(s) of the Proposal;  

(ii) The type of disease(s) involved; 

(iii) The intended beneficiaries of the research, program or initiative; and  

(iv) The extent to which the Proposal is likely to result in tangible and objectively 

measurable improvements in Tobacco-related Disease diagnosis, treatment, and/or 

outcomes. 

Proposals found to have a Rational Connection may proceed forward in the Proposal review 

process to Peer Review if they are Proposals for research and Final Review if they are the Proposals 

for other programs or initiatives pertaining to Tobacco-related Diseases.  Proposals found to not 

have a Rational Connection will be withdrawn from further consideration for funding by the Cy-

près Foundation. 

To provide guidance, below is a non-exhaustive list of factors which would be indicative of the 

absence of the requisite Rational Connection and warrant the withdrawal of the Proposal from 

further consideration for funding: 

(a) the Proposal requests funding for research, or a program or initiative relating to a Non 

Tobacco-related Disease;  

(b) the Proposal requests funding for research, or a program or initiative relating to a disease 

that is not more common among smokers than non-smokers;  

(c) the Proposal requests funding for research, or a program or initiative relating to a disease 

for which smoking has not been identified as a risk factor; or 

(d) the Proposal requests funding for programs and initiatives aimed at reducing or preventing 

tobacco use in Canada. 

9.9.2 Materiality 

The Foundation Management Team, assisted as required by Proposal Reviewers, and the 

Foundation Board shall assess whether each Proposal is material to the scope of the Mission of the 

Cy-près Foundation (“Material”).  A Proposal will be Material if the magnitude, impact or 

inherent value of the benefit that it will provide is significant enough to advance the Cy-près 

Foundation’s Mission. 



 

9.9.3 Proportionality 

When making its final decision regarding which Proposals will be approved for funding from the 

Cy-près Fund, the Foundation Board shall consider the relative proportionality 

(“Proportionality”) of the Proposals under consideration from the standpoint of the following 

factors, as applicable: 

(a) the magnitude of the budget requested in each Proposal in the context of the total amount 

of the Grants available for distribution in any given year; 

(b) the magnitude of the anticipated benefit to be gained from each Proposal; 

(c) the nature of the anticipated benefit to be gained from each Proposal; 

(d) the relative burdens of disease imposed by different Tobacco-related Diseases; 

(e) the prevalence of different Tobacco-related Diseases in Canada; 

(f) the level of priority that ought to be given to research that will benefit Individuals suffering 

from Tobacco-related Diseases who are more severely impacted by their disease; 

(g) the risks, as identified during the Peer Review, to which Clinical Trial participants in the 

proposed research may be exposed; 

(h) the inherent value of each Proposal; and 

(i) any other proportionality considerations having regard to the nature of each Proposal. 

9.9.4 Conflict of Interest 

A real, perceived or potential conflict of interest (“Conflict of Interest”) may arise in 

circumstances where the Proposal Proponent: 

(a) is a Foundation Director, including the Chair; 

(b) is part of the Foundation Management Team; 

(c) is a relative or close friend of, has a personal relationship with, or has a close professional 

or business affiliation with, a Foundation Director, including the Chair; and/or 

(d) is otherwise in a position to bias or influence, directly or indirectly, the Proposal review 

process to the benefit of their Proposal. 

9.10 Preliminary Review of Proposals  

Because a finite amount of funds will be available for each RFP published by the Cy-près 

Foundation, it is important that the Foundation Board be able to focus its consideration on the most 

meritorious and competitive Proposals.  The Foundation Management Team, assisted as required 

by Proposal Reviewers, shall conduct a preliminary review (“Preliminary Review”) of all 

Proposals submitted to the Cy-près Foundation in response to an RFP.  The Proposals shall be 

categorized into two groups:   



 

1. Proposals requesting funding for research, and  

2. Proposals requesting funding for other programs or initiatives pertaining to Tobacco-

related Diseases. 

The Foundation Management Team, assisted as required by Proposal Reviewers, will withdraw 

Proposals from further consideration for funding that: 

(a) are incomplete; 

(b) do not comply with the RFP requirements for a Proposal; 

(c) clearly do not have a Rational Connection or are otherwise outside the scope of the Mission 

of the Cy-près Foundation;  

(d) are identical or essentially identical to a Proposal previously accepted for funding from the 

Cy-près Fund; or 

(e) have a Conflict of Interest. 

9.11 Streamlining Review of Proposals 

The Foundation Management Team, assisted as required by Proposal Reviewers, shall conduct a 

review (“Streamlining Review”) of all Proposals which have passed the Preliminary Review to 

determine (i) which Proposals requesting funding for research will be submitted for Peer Review 

before they are assessed by the Foundation Board, and (ii) which Proposals requesting funding for 

other programs or initiatives pertaining to Tobacco-related Diseases will proceed directly to be 

assessed by the Foundation Board to determine whether they will be approved for funding from 

the Cy-près Fund. 

The Foundation Management Team, assisted as required by Proposal Reviewers, will withdraw 

from further consideration for funding Proposals that: 

(a) do not have a Rational Connection; 

(b) have a Conflict of Interest; or 

(c) have some merit but many limitations and require major revisions such that they are not 

ready to be funded. 

9.12 Peer Review 

The Foundation Management Team will recruit from the Canadian research and academic 

communities independent third party peer reviewers (“Peer Reviewers”) with the appropriate 

expertise who will serve on a volunteer basis on peer review panels which will undertake the Peer 

Review of Proposals for research that have passed the Preliminary Review.  For this purpose, the 

Foundation Management Team may consider consulting with pan-Canadian institutions with 

experience in the development and support of peer review panels.  The Peer Reviewers shall: 



 

(a) Have expertise and experience in the field(s) pertaining to the research proposed in the 

Proposal; and 

(b) Have no Conflict of Interest between the Proposal Proponent and the private, professional, 

business or public interests of the Peer Reviewer. 

The Peer Reviewers will conduct the Peer Review of the Proposals for research in accordance with 

the customs, standards, practices, policies and guidelines adhered to in the Canadian research and 

academic communities in order to conduct consistent, fair and high quality Peer Review. 

The Peer Reviewers will prepare and submit to the Foundation Board a Peer Review of each 

Proposal which includes: 

(a) A written summary of the research; 

(b) An assessment of the strengths and weaknesses of the Proposal; 

(c) The consensus rating of the Proposal based on the rating scale of 0 to 4.9 to one decimal 

place (4.5-4.9:  Outstanding; 4.0-4.4:  Excellent; 3.5-3.9:  Good; 3.0-3.4:  Fair; and 0.0-

2.9:  Poor); and 

(d) A recommendation regarding the budget and term during which the Cy-près Foundation 

should support the research. 

The Peer Reviewers will not make the final decision or provide a recommendation to the 

Foundation Board regarding whether a Proposal should be approved to receive funding from the 

Cy-près Fund. 

Proposals with a Peer Review score of <3.5 will be withdrawn from further consideration for 

funding. 

9.13 Final Review of Proposals by Foundation Board 

Applying the guiding principles of Rational Connection, Materiality, Proportionality and Conflict 

of Interest, the Foundation Board shall conduct a final review (“Final Review”) of (i) the Proposals 

for research that have undergone Peer Review and (ii) the Proposals for other programs or 

initiatives pertaining to Tobacco-related Diseases that have passed the Preliminary Review and the 

Streamlining Review, and select the Proposals that will be approved by the Foundation Board each 

year for funding from the Cy-près Fund.   

For greater certainty, it is intended that the Cy-près Foundation will fund a range of research, 

programs and initiatives over time, having regard to the objective of conferring indirect benefits 

on Individuals who suffer or may in the future suffer from a Tobacco-related Disease, and not to 

concentrate funding in a single project or a limited number of projects. 

In regard to each Proposal approved, the Foundation Board shall consider the priority, timing, 

amount of the Grant, term required to complete the approved research, program or initiative, any 

oversight required, reporting requirements, any conditions which should attach to the Grant, and 

any other pertinent considerations. 



 

After the Final Review has been completed, the Foundation Management Team shall notify the 

Proposal Proponents whether their Proposal has been approved for funding from the Cy-près Fund.  

The Cy-près Foundation has no duty to grant, nor shall there be any expectation on the part of a 

Proposal Proponent that they will receive, any financial or other support for any research, program 

or initiative which is sought from the Cy-près Foundation. The decision regarding whether to 

provide funding for a Proposal is within the sole discretion of the Foundation Board and is not 

reviewable by the CCAA Court or any other court in Canada. 

The particulars of the Proposals which are approved by the Foundation Board shall be published 

on the website of the Cy-près Foundation and included in the written report which the Foundation 

Board shall prepare, not less frequently than annually, and submit to the CCAA Plan 

Administrators and thereafter file with the CCAA Court for informational purposes.   

The Foundation Management Team shall provide to the PCC Representative Counsel copies of (i) 

all approved Proposals together with supporting materials, and (ii) all reports that the Foundation 

Board provides to the CCAA Plan Administrators and the CCAA Court. 

9.14 Administration of Research, Programs and Initiatives by Grant Recipients 

In the discretion of the Foundation Board, Grant Recipients may be required to comply with Tri-

Agency Policies as applicable, or as adapted for use by the Cy-près Foundation, in respect of the 

administration of any Proposal for research, a program or an initiative that the Board selects for 

funding from the Cy-près Fund. 

9.15 Reporting by Grant Recipients to Cy-près Foundation 

Grant Recipients will be required to, among other things: 

(a) Periodically submit financial reports to the Cy-près Foundation regarding the receipts and 

expenditures on the research, program or initiative; 

(b) Periodically submit written progress reports to the Cy-près Foundation providing details of 

the progress on the research, program or initiative and future work plans; 

(c) Submit a written final report to the Cy-près Foundation, which shall include: 

(i) A description of the outcome of the Grant funded research, program or initiative, 

as well as the impact of the findings or interventions on the diagnosis, treatment, or 

outcomes for Individuals who suffer or may in the future suffer from Tobacco-

related Diseases, and/or on public health knowledge in the field that was the subject 

of the research, program or initiative funded; and 

(ii) Details of any dissemination efforts, such as through publications, conference 

presentations, reports, or other means of communicating the outcomes of the Grant 

funded research, program or initiative; and  

(d) At the end of the term of the research, program or initiative, return any unexpended funds 

from the Grant to the Cy-près Foundation. 



 

In the discretion of the Foundation Board, Grant Recipients may be required to comply with Tri-

Agency Policies as applicable, or as adapted for use by the Cy-près Foundation, in respect of their 

reporting to the Cy-près Foundation regarding their Grants. 

9.16 Reporting by Cy-près Foundation to CCAA Plan Administrators and CCAA Court 

Not less frequently than annually, the Chair of the Cy-près Foundation shall prepare a written 

report for submission to the CCAA Plan Administrators and thereafter for filing with the CCAA 

Court that includes reports on the financial status of the Cy-près Foundation (including capital, 

interest earned, distributions made to Grant Recipients, expenses, compensation, professional 

advisor fees and administrative costs) and the activities of the Cy-près Foundation for the period 

covered by the report.  Copies of all such reports shall be provided to the PCC Representative 

Counsel. 

9.17 Role of the CCAA Plan Administrators and the CCAA Court 

The CCAA Court is responsible for the ultimate supervision of the Cy-près Foundation pursuant 

to the terms of the CCAA Plan. 

The CCAA Plan Administrators will function as the intermediaries relative to the supervisory role 

of the CCAA Court.  The Chair of the Foundation Board shall communicate with the CCAA Plan 

Administrators who will facilitate the filing with the CCAA Court of the Cy-près Foundation’s 

reports that were prepared pursuant to Article 9, Section 9.16 herein.   

All reports provided by the Chair of the Foundation Board to the CCAA Plan Administrators and 

all reports filed by the CCAA Plan Administrators with the CCAA Court in relation to the Cy-près 

Foundation shall be provided to the PCC Representative Counsel. 

9.18 Duration of the Cy-près Foundation 

Subject to compliance with Applicable Law, including the disbursement quota requirements 

pursuant to the ITA, the intention is that, annually, the Grants distributed to Grant Recipients by 

the Cy-près Foundation shall be paid from the income of the Cy-près Fund. 

If deemed to be necessary and appropriate in the circumstances, in making Grants to Grant 

Recipients in any given year, the Cy-près Foundation may encroach upon the capital in the Cy-

près Fund provided, however, that the CCAA Court has approved such encroachment on the 

capital in advance of the Cy-près Foundation making any such encroachment. 

As the Mission of the Cy-près Foundation reaches maturity, it may be desirable for the Cy-près 

Foundation to encroach upon the capital of the Cy-près Fund.  The Cy-près Foundation shall 

continue to carry out its intended activities until such time as its Mission has been substantially 

accomplished.  The Cy-près Foundation shall not be dissolved, nor shall its work be terminated 

until such time as specified by further Order of the CCAA Court.   

In the event of the winding up and dissolution of the Cy-près Foundation, subject to the approval 

of the CCAA Court, all of the remaining assets of the Cy-près Foundation after payment of its 

liabilities shall be distributed to one or more recognized registered charities in Canada, which are 



 

“qualified donees”, as that term is defined in the ITA, having similar objects to the Cy-près 

Foundation. 

 

 



 

“Schedule “B” 

Added and Revised Definitions 



 

DEFINITIONS 

1. Definitions 

In the CCAA Plan, including all Schedules hereto, unless otherwise stated or the context otherwise 

requires: 

“Board Composition Requirements” has the meaning given in Article 9, Section 9.5.1. 

“Chair” means the chair of the Foundation Board. 

“Clinical Trial” means a research study involving human participants that evaluates the safety 

and/or effectiveness of one or more interventions on health outcomes. 

“CNFPA” means the Canada Not-for-profit Corporations Act, SC 2009, c 23, as amended. 

“Conflict of Interest” has the meaning given in Article 9, Section 9.9.4. 

“Executive Search Firm” has the meaning given in Article 9, Section 9.5.1. 

“Executive Search Process” means the process whereby the Executive Search Firm, which will 

be retained by the PCC Representative Counsel, will conduct independent searches to identify: 

(a) qualified Individuals whom the Executive Search Firm will recommend, subject to the 

approval of the CCAA Court, for appointment to serve as (i) the Foundation Directors, 

including the Chair, and (ii) the Replacement Foundation Directors, including the 

Replacement Chair, and  

(b) qualified Individuals whom the Executive Search Firm will recommend for employment 

by the Cy-près Foundation as the Foundation Management Team. 

“Final Review” has the meaning given in Article 9, Section 9.13. 

“Foundation Board” means the board of directors of the Cy-près Foundation. 

“Foundation Chief Executive Officer” has the meaning given in Article 9, Section 9.6.3. 

“Foundation Directors” has the meaning given in Article 9, Section 9.4(f). 

“Foundation Management Team” has the meaning given in Article 9, Section 9.6.3. 

“Grant” means the sum of money awarded to a Grant Recipient to cover the direct costs associated 

with undertaking and completing the research, program or initiative proposed in a Proposal that 

the Foundation Board approves for funding from the Cy-près Fund. 

“Grant Recipient” means a Proposal Proponent whose Proposal has been approved for funding 

from the Cy-près Fund and who carries out the activities described in the Proposal. 



 

“Individuals” means all individuals residing in a province or territory of Canada, and 

“Individual” means any one of them. 

“Initial Foundation Members” has the meaning given in Article 9, Section 9.4(c). 

“Material” has the meaning given in Article 9, Section 9.9.2. 

“Mission” has the meaning given in Article 9, Section 9.3. 

“Non Tobacco-related Disease” means a disease or other illness or harm that is not caused or 

contributed to by the use of or exposure (whether directly or indirectly) to a Tobacco Product. 

“Peer Review” means the process used to review Proposals for research submitted in response to 

an RFP that involves the evaluation and ranking of Proposals by a group of Peer Reviewers who 

individually and/or collectively have the required experience and expertise to assess the quality 

and potential impact of the proposed research within the context of the Mission of the Cy-près 

Foundation. 

“Peer Reviewers” has the meaning given in Article 9, Section 9.12. 

“Preliminary Review” has the meaning given in Article 9, Section 9.10. 

“Proportionality” has the meaning given in Article 9, Section 9.9.3. 

“Proposal” means the written document submitted to the Cy-près Foundation by a Proposal 

Proponent that describes the Rational Connection, objectives, methodology, organization and 

administrative details of a proposed research, program or initiative for which funding is sought 

from the Cy-près Fund. 

“Proposal Proponent” means an Individual, group of Individuals, or institution, organization or 

entity incorporated and operating in Canada that submits a Proposal to the Cy-près Foundation 

and, if the Proposal is approved for funding from the Cy-près Fund, will be responsible for 

coordinating the financial and administrative aspects of the Grant and leading the direction of the 

proposed activities described in the Proposal. 

“Proposal Reviewers” has the meaning given in Article 9, Section 9.6.1(j). 

“Rational Connection” has the meaning given in Article 9, Section 9.9.1. 

“Replacement Chair” has the meaning given in Article 9, Section 9.5.2. 

“Replacement Foundation Directors” has the meaning given in Article 9, Section 9.5.2. 

“RFP” means a request for proposals that is published by the Cy-près Foundation soliciting the 

submission of Proposals from interested Individuals, groups of Individuals, and institutions, 

organizations and entities incorporated and operating in Canada seeking financing and support for 

research, programs and initiatives which fall within the scope of the Mission of the Cy-près 

Foundation and have a Rational Connection. 



 

“Streamlining Review” has the meaning given in Article 9, Section 9.11. 

“Tobacco-related Diseases” means all diseases or other illnesses or harms caused or contributed 

to by the use of or exposure (whether directly or indirectly) to a Tobacco Product, and “Tobacco-

related Disease” means any one of them. 

“Tri-Agency Policies” means the policies, statements and guidelines mandated by the following 

three federal research funding agencies:  the Canadian Institutes of Health Research, the Natural 

Sciences and Engineering Research Council and the Social Sciences and Humanities Research 

Council. 

“Unanimous Members’ Agreement” has the meaning given in Article 9, Section 9.4(f). 



 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, 
c. C-36, AS AMENDED  AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF JTI-MACDONALD CORP. 

Court File No. CV--19-615862-00CL 

 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

PROCEEDING COMMENCED AT 
TORONTO 

 

 

 
CCAA PLAN AMENDMENT ORDER #3 

(ARTICLE 9) 

  

BLAKE, CASSELS & GRAYDON LLP 
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto, ON, M5L 1A9 
 
Linc Rogers (LSO #: 43562N) 
Tel: 416-863-4168 
Email: linc.rogers@blakes.com  
 
Jake Harris (LSO #: 85481T) 
Tel: 416-863-2523 
Email: jake.harris@blakes.com 
 
Lawyers for Deloitte Restructuring Inc., in its 
capacity as Monitor and CCAA Plan Administrator 
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