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HAND DELIVERED

The Honourable Justice John Bodurtha
Supreme Court of Nova Scotia

The Law Courts Building

1815 Upper Water Street

Halifax, NS B3J 1S7

My Lord:

Re: 4595756 Nova Scotia Limited v. TCAS Holdings Limited, et al.
Hfx. No. 531915
Our File No.: 50069315-00001

1. We represent Deloitte Restructuring Inc., court appointed receiver and manager of the
respondent companies (the “Receiver”) pursuant to an order of this Court issued April
4, 2024 (the “Receivership Order”). These written submissions are in support of the
Receiver’'s motion for a sale approval and vesting order approving a sale of certain
personal and real property owned by TCAS Holdings Limited, Sustainable Fish Farming
(Canada) Limited, Sustainable Blue Inc., and TCAS IP INC. (collectively, the
“Sustainable Group”) (the “Property”) to 4595756 Nova Scotia Limited (the
“Applicant”); authorizing the Receiver to assign the Sustainable Group into bankruptcy,
if the Receiver considers it necessary or desirable; and the approval of the interim fees
of the Receiver and Receiver’s Counsel.

2. This motion is scheduled to be heard at 9:30am on September 20, 2024.
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3. The relief sought in this motion is pursuant to the Bankruptcy and Insolvency Act
(“BIA”) and therefore the Bankruptcy and Insolvency General Rules supersede our Civil
Procedure Rules in the event of any inconsistency. BIA Rule 3 states:

3 In cases not provided for in the Act or these Rules, the courts shall
apply, within their respective jurisdictions, their ordinary procedure to
the extent that that procedure is not inconsistent with the Act or these
Rules.

4. As this is a matter where the BIA does not specify a minimum notice requirement, BIA
Rule 6 applies. Rule 6 states:

6 (1) Unless otherwise provided in the Act or these Rules, every notice or
other document given or sent pursuant to the Act or these Rules must
be served, delivered personally, or sent by mail, courier, facsimile or
electronic transmission.

(2) Unless otherwise provided in these Rules, every notice or other
document given or sent pursuant to the Act or these Rules

(a) must be received by the addressee at least four days before
the event to which it relates, if it is served, delivered personally,
or sent by facsimile or electronic transmission; or

(b) must be sent to the addressee at least 10 days before the
event to which it relates, if it is sent by mail or by courier.

(3) A trustee, receiver or administrator who gives or sends a notice or
other document shall prepare an affidavit, or obtain proof, that it was
given or sent, and shall retain the affidavit or proof in their files.

(4) The court may, on an ex parte application, exempt any person from
the application of subsection (2) or order any terms and conditions that
the court considers appropriate, including a change in the time limits.

5. In terms of measuring the four days provided for under BIA Rule 6, the period of time
is governed by BIA Rule 4, which stipulates clear business days:

4 If a period of less than six days is provided for the doing of an act or the
initiating of a proceeding under the Act or these Rules, calculation of
the period does not include Saturdays or holidays.
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6.

In accordance with BIA Rule 6(1), the motion materials will be served electronically by
email on September 11, 2024. No opposition is anticipated. Proof of service by
affidavit will be filed in advance of the hearing of the pending motion.

Although we anticipate filing and serving the notice materials within the foregoing
timeline, we have included a request for the abridgment of time in case there is any
breakdown in service. BIA 6(4) grants the Court authority to amend these time limits,
including to reduce them. Given the nature of the relief sought and the surrounding
circumstances, we submit that this is an appropriate circumstance for the Court to
abridge the time for the hearing of this matter if such abridgement is required.

MOTION FOR SALE APPROVAL AND VESTING

8.

9.

The Receiver is seeking the Court’s approval for the sale of the Property pursuant to
paragraph 3(l) of the Receivership Order.

The Sustainable Group owns and operates a land-based marines aquaculture facility,
where they are engaged in growing Atlantic salmon. On the application of the Applicant,
being the secured creditor, the Receivership Order was issued was April 4, 2024.

10.0n May 27, 2024, the Receiver filed a motion for approval of the proposed sale and

investor solicitation process (“SISP”) in respect of the Property.

11.The SISP included marketing the Property, solicitation of offers from interested parties

and the collection and evaluation of bids. In addition, the SISP was structured to
include a staking horse component, whereby the staking horse bidder’s bid would be
a qualified bid for the purpose of the SISP. The Applicant, who is the secured creditor,
agreed to provide a qualified bid as the staking horse bidder in the SISP (the “Stalking
Horse Bidder”). The SISP is detailed in paragraphs 37 to 43 of the Second Report of
the Receiver dated May 27, 2024 (the “Second Report”)

12.The SISP was approved by order of this Court dated June 5, 2024 (the “Approved

SISP”).

13.The Approved SISP was a two-phase process which was conducted over a nine-month
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14.Phase one of the Approved SISP ran from July 2, 2024, until July 12, 2024. During this

time, the Receiver published a notice of the Approved SISP both domestically and
internationally, sent out information packages to interested parties and entered into
confidentiality agreements with interested parties. At the conclusion of this phase,
there was one non-binding expression of interest received (the “EOI Bidder”).

15.Phase two of the Approved SISP expired on August 23, 2024. During this time, the EOI

Bidder completed their due diligence., including a site visit facilitated by the Receiver.
However, the EOI Bidder did not submit a qualified bid. As such, the Stalking Horse
Bidder became the successful bidder and the Approved SISP was terminated on
August 23, 2024.

16.As the Stalking Horse Bidder was the successful bidder, the Receiver is requesting

approval to enter into the Asset Purchase Agreement substantially in the form attached
as Appendix K of the Second Report and complete the sale of assets to the Applicant.
The terms of the sale to the Applicant (the “Transaction”) are outlined in paragraphs
42 through 46 of the Second Report.

17.Section 247 of the BIA provides as follows:

247 Areceiver shall:
(a) act honestly and in good faith; and

(b) deal with the property of the insolvent person or the bankrupt
in a commercially reasonable manner.

18.The above noted statutory test was considered by the Court in Royal Bank of Canada

v2M Farms Ltd., 2017 NSSC 105 (Book of Authorities, Tab 1) where Justice Moir noted
that section 247 of the BIA should now be considered the governing test for such a
matter, stating that “[clommercial reasonableness is the touchstone for approval [of a
sale by the receiver]” (see para 7-8).

19.We submit that the efforts of the Receiver, as outlined in the Second Report and the
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Third Report, meet the requirement for the property of the insolvent person to be dealt
with in @ commercially reasonable manner.
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20.The inclusion of the Stalking Horse Bidder within the Approved SISP, provides a

mechanism to increase the likelihood that the sale process will obtain the best price
for the debtor’s assets.

21.In CWB Maxium Financial Inc. v FGC Health LP et al. (13 August 2024), Calgary

2401/08064 (ABKB) (“FGC Health”) (Book of Authorities, Tab 2), the Alberta Court of
King’'s Bench held that the use of a Stalking Horse bid creates certainty in the SISP
while providing the opportunity to ameliorate the value derived in the process to the
benefit of the applicant and the debtor’s other stakeholders (see para 70).

22.Based upon the Third Report, we submit that the Approved SISP was fair in the totality

of the circumstances. The Court approved the SISP which included the terms of the
Transaction which we are now seeking court approval of. The Applicant, who is the
primary secured lender, was the only bidder and ultimately the successful bidder for
the Property. The Receiver’s position is that the proceeds contemplated by the sale to
the Applicant are the highest that can reasonably be achieved in the circumstances.
Based on the evidence and the actions of the Receiver, we submit that the Receiver
has dealt with the Property in a commercially reasonable manner and therefore the
proposed sale should be approved.

23.With respect to the proposed sale approval order, the Applicant requests an approval

and vesting order. The authority of this Court to grant such orders was considered by
Justice Rosinski in Royal Bank of Canada v. Eastern Infrastructure Inc. and Allcrete
Restoration Limited 2019 NSSC 297 (Book of Authorities, Tab 3). He concluded that
this Court did have the necessary authority pursuant to BIA section 243(1)(c).

24.Contained within the proposed approval and vesting order is a change to the style of

cause. As a component of the Transaction, the Applicant will be purchasing the names
of the companies within the Sustainable Group and the Receiver will change the
names of these companies to numbered companies. In order to support this, we are
requesting that the Court exercise its discretion under Civil Procedure Rule 83.11(1)
to approve a change to the style of cause in order to better describe the parties and
for clarity moving forward.

POWER TO ASSIGN INTO BANKRUPTCY
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25.The power to make an assignment in bankruptcy is not a standard power granted to
receivers in this Court’s model order and it is not a power granted by the Court in the
order appointing the Receiver. Nevertheless, the Court has broad jurisdiction to
instruct the Receiver to take further actions, including filing an assignment in
bankruptcy. Section 243 of the BIA provides:

243 (1) Subject to subsection (1.1) on application by a secured creditor, a
court may appoint a receiver to do any or all of the following if it
considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory,
accounts receivable or other property of an insolvent person or
bankrupt that was acquired for or used in relation to a business
carried on by the insolvent persons or bankrupt;

(b) exercise any control that the court considers advisable over
that property and over the insolvent person’s or bankrupt’'s
business; or

(c) take any other action the court considers advisable.

26.As noted, subsection (c), provides that the Court may order the Receiver to take any
other action the Court considers advisable.

27.The Receiver is seeking approval to file an assignment in bankruptcy on behalf of the
Sustainable Group, if it considers it necessary or desirable; to consent on behalf of
the Sustainable Group to the making of a bankruptcy order against the Sustainable
Group and to transfer funds to the trustee in bankruptcy form the proceeds of the
receivership to funds the administration of the bankruptcy estate.

28.Sustainable Group are insolvent, which was a required factual finding of the Court to
appoint the Receiver. As outlined in paragraph 35 of the Third Report, the Receiver’s
position is that the ability to make the assignment into bankruptcy, will allow for the
efficient and orderly wind down of the restructuring process, the alignment of priority
claims and the crystalizing of various creditor claims.

29.The Receiver submits that being granted the ability to make an assignment in
bankruptcy of any or all of the companies contained within the Sustainable Group is
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both advisable and appropriate in these circumstances. The Receiver is of the opinion
that a bankruptcy could, if undertaken, result in more efficient estate administration,
following the sale of the Property. There is no evidence of an improper motive in
requesting that this power to be given to the Receiver.

APPROVAL OF FEES APPROVAL OF FEES

30.Paragraph 21 of the Receivership Order, provides that:

The Receiver and its legal counsel shall pass their accounts from
time to time before a judge of this Court or a referee appointed
by a judge.

31.In Belyea v The Federal Business Development Bank (1983), 44 NBR (2d) 248

(Book of Authorities, Tab 4)at para 9, the New Brunswick Court of Appeal endorsed a
number of applicable factors to be considered when approving a court officer’s fees:

The nature, extent and value of the assets;

The complications and difficulties encountered,;

The degree of assistance provided by the debtor;

The time spent;

The receiver’'s knowledge, experience and skills;

The diligence and thoroughness displayed;

The responsibilities assumed,;

The results of the receiver’s efforts; and

The cost of comparable services when performed in a prudent and economic
manner.

© N OoEwWwNE

32.The Receiver and the Receiver’s legal counsel oversaw various activities in respect of
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the sale of the Property, expending considerable effort to ensure the process was
performed in a prudent and economic manner that maximized the value for all
involved parties. The Receiver and the Receiver’s counsel held discussions with the
Applicant and external parties regarding insurance claims against the debtor, held
discussions with the Applicant and their counsel in respect of the positions of Atlantic
Canada Opportunity Agency, and worked to administer a sale and investor solicitation
process, which was structured to include a Stalking Horse Bid.
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33.While there remains work to be completed following the issuance of the Orders
sought in this Motion, we submit that it is reasonable to approve the fees associated
with the work completed to the date of the invoices in these materials.

34.The Receiver submits that its interim fees and the interim fees of Cox & Palmer, who
acted as counsel to the Receiver throughout, are reasonable in the circumstances of
this case and should be approved.

All of which is respectfully submitted,

Gavin D. F. MacDonald

GDFM/SME
Enclosures

Cc: Service List
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