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FACTUM OF THE APPLICANT  

PART I – INTRODUCTION 

 

1. This factum is filed on behalf of The Vancor Group Inc. (“Vancor”) in support of its 

application for an initial order pursuant to the Companies’ Creditors Arrangement Act, RSC 1985, 

c-C 36, as amended (the “CCAA”) in respect of 2744364 Ontario Limited, operating as True North 

Cannabis Co.(“TNCC”), 2668905 Ontario Inc., operating as Bamboo Blaze, and 2767888 Ontario 

Inc. (together, the “Debtors”).  

2. Vancor is the largest creditor of the Debtors, having provided debt financing in excess of 

$23 million in principal over four years on an unsecured basis. 

3.  A proceeding under the CCAA is necessary and urgently required for three main reasons: 

(a) the Debtors are facing the maturity of significant secured debt on May 1, 2025, which 

obligations they cannot currently refinance and are unable to repay; (b) Vancor’s debt is currently 

due and payable with no available means of repayment, despite Vancor’s accommodations, 

including the provision of a forbearance opportunity to secure financing through an out-of-court 

process; and (c) projected cash flows demonstrate that the Debtors cannot meet early ordinary 

course commitments such as significant payroll obligations due at the end of the month. 

4. The authorities and protections of the CCAA afford a court-supervised environment for the 

Debtors to stabilize operations, entertain discussions with stakeholders, explore restructuring 

options, and make important strategic decisions, all the while preserving value for stakeholders. 

5. A court-appointed Monitor and Chief Restructuring Officer will help to oversee the 

process, ensuring professional management and impartiality. These measures, alongside interim 
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financing, will allow the Debtors to maintain going concern operations and turn attention to 

pursuing a sale and investment solicitation process for which court approval will be sought.  

6. Capitalized but undefined terms used herein have the meanings given to them in the 

Affidavit of Corry Van Iersel sworn January 23, 2025 (“Van Iersel Affidavit”).1 

7. All references to dollars are Canadian dollars, unless otherwise stated.   

PART II - SUMMARY OF FACTS 

 

8. The factual background to this application is described in the Van Iersel Affidavit.2 

PART III - STATEMENT OF ISSUES 

 

9. The principal issues to be determined by this honourable court are whether: 

(a) Vancor, as creditor, has standing to bring the within application; 

(b) the Debtors are debtor companies to which the CCAA applies; 

(c) Deloitte should be appointed as Monitor in these CCAA proceedings; 

(d) the Stay Period should be granted; 

(e) the Administration Charge should be granted; 

(f) the DIP Term Sheet and DIP Lender’s Charge should be approved; 

                                                
1 Affidavit of Corry Van Iersel sworn January 23, 2025 (“Van Iersel Affidavit”), Tab 2 to the Application Record 

of the Applicant dated January 23, 2025 (“Application Record”). 
2 Van Iersel Affidavit at Tab 2 of the Application Record. 
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(g) the Debtors should be permitted to pay certain pre-filing obligations with 

the consent of the Monitor;  

(h) the CRO should be appointed and the CRO Engagement should be 

approved; and 

(i) the CRO Engagement should be sealed. 

PART IV – LAW & ARGUMENT 

 

A. Vancor may bring the within application  

 

10. A CCAA proceeding is initiated by application. It is not required that the application be 

filed by the debtor company.3 

11. It is well settled that a creditor may bring an application for an initial order under the CCAA 

in respect of a debtor company.  

(a) In ATB Financial v Metcalfe & Mansfield Alternative Investments II Corp,4 

creditors successfully sought and obtained an initial order under the CCAA. 

In granting the order, the Court held that the creditor-commenced 

application “complied with all the requirements of the CCAA”, and “is also 

consistent with the purpose and policy of the CCAA”. 5  

(b) More recently, in The Vancor Group Inc. v 1000370759 Ontario Inc., 

Justice Kimmel granted an initial order under the CCAA on the application 

                                                
3 Companies’ Creditors Arrangement Act, RSC 1985, c-C 36, as amended (“CCAA”) at s 9(1). 
4 ATB Financial v Metcalfe & Mansfield Alternative Investments II Corp., 2008 CanLII 21724. 
5 ATB Financial v Metcalfe & Mansfield Alternative Investments II Corp., 2008 CanLII 21724 at para 17. 

https://canlii.ca/t/56fc5
https://canlii.ca/t/7vdw#sec9
https://www.canlii.org/en/on/onsc/doc/2008/2008canlii21724/2008canlii21724.html?autocompleteStr=2008%20CanLII%2021724&autocompletePos=1&resultId=8318538e360d4f7799727500ae8397cc&searchId=2024-08-05T07:21:19:944/a930576006294e6e931466346dbd4cf6
https://www.canlii.org/en/on/onsc/doc/2008/2008canlii21724/2008canlii21724.html?autocompleteStr=2008%20CanLII%2021724&autocompletePos=1&resultId=8318538e360d4f7799727500ae8397cc&searchId=2024-08-05T07:21:19:944/a930576006294e6e931466346dbd4cf6
https://canlii.ca/t/1ww53#par17
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of Vancor. In granting the order, the Court held that “…An applicant in a 

‘creditor-driven’ CCAA application is not required to meet a higher bar than 

a debtor applicant would have to meet in a typical ‘debtor-driven’ 

proceeding.”6 

12. As in The Vancor Group Inc. v 1000370759 Ontario Inc., this application is precipitated 

by a unique set of circumstances. Namely, as described in the Van Iersel Affidavit, the imminent 

maturity of significant secured debt, and the repayment of material unsecured loans – now due – 

cannot be addressed by the Debtors because of management deadlock.7 Furthermore, the Debtors 

are experiencing a liquidity crisis and, as illustrated in the Cash Flow Forecast, immediately 

require interim financing.8 

B. Debtors are companies to which the CCAA applies 

 

13. This Court may grant CCAA protection to a “debtor company”, where the total amount of 

claims against the debtor or its affiliates exceeds five million dollars.9   

14. The CCAA defines “debtor company” as, in relevant part, “…any company that (a) is 

bankrupt or insolvent…”.10  

                                                
6 The Vancor Group Inc. v 1000370759 Ontario Inc., CV-24-00725021-00CL, Endorsement dated August 6, 2024, 

at para. 6. 
7 Van Iersel Affidavit at paras 9-10 at Tab 2 of the Application Record. 
8 Van Iersel Affidavit at para 12 at Tab 2 of the Application Record. 
9 CCAA, s 3(1). 
10 s.2(1)(a) CCAA. 

https://kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/galaxie/vancor-1.pdf
https://canlii.ca/t/7vdw#sec3
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html
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15. The CCAA defines “company” as, in relevant part, “…any company, corporation or legal 

person incorporated by or under an Act of Parliament or of the legislature of a province, any 

incorporated company having assets or doing business in Canada, wherever incorporated…”.11 

16. The insolvency of a debtor is determined as at the time the debtor files its CCAA 

application.12 While “insolvent” is not defined in the CCAA, courts have held that a company is 

insolvent under the CCAA if:13 

(i) the company meets the definition of “insolvent person” under the BIA, 

which includes a person “…who is for any reason unable to meet [its] 

obligations as they generally become due…”;14 or 

(ii) the company faces a looming liquidity crisis.15 

17. Under the BIA, an “insolvent person” means, 

… a person who is not bankrupt and who resides, carries on business or has 

property in Canada, and whose liability to creditors provable as claims 

under this Act amount to one thousand dollars, and 

(a)      who is for any reason unable to meet his obligations as they 

generally become due, 

(b)     who has ceased paying his current obligations in the ordinary 

course of business as they generally become due, or 

(c)     the aggregate of whose property is not, at a fair valuation, 

sufficient, or if disposed of at a fairly conducted sale under legal 

                                                
11 s.2(1) CCAA. 
12Re Stelco Inc. (2004), 48 CBR (4th) 299 (Ont Sup Ct J [Commercial List]) at para 4. 
13 Re Stelco Inc. (2004), 48 CBR (4th) 299 at paras 21-22 and 26 (Ont Sup Ct J [Commercial List]). 
14 Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (“BIA”) at s 2. 
15 Re Stelco Inc. (2004), 48 CBR (4th) 299 (Ont Sup Ct J [Commercial List]) at para 40. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html
https://canlii.ca/t/1gscg
https://canlii.ca/t/1gscg#par4
https://canlii.ca/t/1gscg
https://canlii.ca/t/1gscg#par21
https://canlii.ca/t/1gscg#par22
https://canlii.ca/t/1gscg#par26
https://canlii.ca/t/56fbr
https://canlii.ca/t/7vcz#sec2
https://canlii.ca/t/1gscg
https://canlii.ca/t/1gscg#par40
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process, would not be sufficient to enable payment of all his 

obligations, due and accruing due.16 

18. In Stelco, Justice Farley stated that a financially troubled corporation is facing a liquidity 

crisis and insolvent “…if it is reasonably expected to run out of liquidity within reasonable 

proximity of time as compared with the time reasonably required to implement a restructuring”.17 

19. Each of the Debtors meets the definition of debtor company and exceeds the minimum debt 

threshold required for protection under the CCAA. 18 

(a) The Debtors are each incorporated under the laws of Ontario and do 

business in Ontario.19 

(i) The Debtors’ liabilities exceed $45,000,000 in aggregate. 

20. The evidence before the Court is that (a) the Debtors are balance sheet insolvent, with each 

Debtor having negative shareholders’ equity and (b) the Debtors are facing a looming liquidity 

crisis because, absent a filing under the CCAA, they will not be able to refinance material secured 

debt coming due on May 1, 2025; nor will they be able to meet their obligations in the ordinary 

course.20 

21. Accordingly, the Debtors are “debtor companies” eligible for protection under the CCAA. 

 

                                                
16 Bankruptcy and Insolvency Act, RSC 1985, c B-3. 
17 Re Stelco Inc. (2004), 48 CBR (4th) 299 (Ont Sup Ct J [Commercial List]) at para 26. 
18 Van Iersel Affidavit at paras 17, 20 and 23, Tab 2 to the Application Record; Van Iersel Affidavit at paras 46-48, 

Tab 2 to the Application Record; Exhibits “B”, “C” and “D” to the Van Iersel Affidavit, Tab 2 to the Application 

Record. 
19 Van Iersel Affidavit at paras 17, 20 and 23, Tab 2 to the Application Record. 
20 Van Iersel Affidavit at paras 77 and 125. 

https://canlii.ca/t/56fbr
https://canlii.ca/t/1gscg
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C. Deloitte should be appointed as Monitor 

 

22. Pursuant to section 11.7 of the CCAA, a court is required to appoint a person to monitor 

the business and financial affairs of a debtor company at the time that an initial CCAA order is 

made.21  

23. Section 11.7(2) of the CCAA also sets out certain requirements for, and restrictions on, 

who may act as a monitor, including that a monitor be a trustee within the meaning of subsection 

2 of the BIA.22 

24. Deloitte is a trustee within the meaning of subsection 2(1) of the BIA and is not barred by 

any of the restrictions outlined in section 11.7(2) of the CCAA.  Subject to Court approval, Deloitte 

has consented to act as Monitor of the Debtors in these proceedings.23  

25. In preparing for this filing, Deloitte has assisted in preparation of the 15-week Cash Flow 

Forecast. Accordingly, Deloitte has gained critical knowledge about the Debtors, their business 

operations, financial challenges and strategic initiatives. 

D. Stay of Proceedings should be granted 

 

26. Pursuant to section 11.02 of the CCAA, a court may grant a stay of proceedings in an initial 

application for a period of no more than ten days, provided that the court is satisfied that 

circumstances exist that make the order appropriate.24    

                                                
21 s 11.7, CCAA. 
22 s 11.7(2), CCAA. 
23 Monitor’s Consent to Act, Appendix “A” to the Non-Confidential Pre-Filing Report of the Proposed Monitor 

dated January 23, 2025 (“Pre-Filing Report of the Monitor”). 
24 s 11.02, CCAA; Re Lydian International Limited, 2019 ONSC 7473 [“Lydian”], at para 22. 

https://canlii.ca/t/7vdw#sec11.7
https://canlii.ca/t/7vdw#sec11.7
https://canlii.ca/t/7vdw#sec11.02
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc7473/2019onsc7473.html?autocompleteStr=2019%20ONSC%207473%20&autocompletePos=1&resultId=2d0ecea8a7794611aa4440f3ab3794a5&searchId=2024-07-31T16:11:10:502/475d8e31af9c42b7b22955c140a1a43c
https://canlii.ca/t/j4g36#par22
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27. A stay of proceedings is appropriate where it provides a debtor with “breathing room” 

while the debtor seeks to restore solvency and emerge from the CCAA on a going concern basis.25 

Absent exceptional circumstances, the relief sought shall be limited to relief reasonably necessary 

for the ordinary course continued operations and, whenever possible, the status quo should be 

maintained during the initial 10-day period.26 

28. A stay of proceedings is appropriate in the circumstances of this case. Given the Debtors’ 

current financial position and liquidity crisis, a stay of proceedings will maintain the status quo 

and give the Debtors the breathing space required by the CRO and Monitor to stabilize operations, 

for the benefit of all of the stakeholders. It would be significantly detrimental to the Debtors’ 

business and ongoing operations if proceedings were commenced or continued, or rights and 

remedies were executed against them; therefore, without the Stay of Proceedings, the Debtors are 

unable to continue operations in the ordinary course of business. 

29. The Cash Flow Forecast indicates that the Respondents will have sufficient funds to 

continue to operate during the Comeback Period.27 

E. Administration Charge should be approved 

 

30. Vancor seeks a super-priority charge (“Administration Charge”) over the Debtors’ 

Property (as defined in the proposed Initial Order) in the maximum amount of $350,000 in favour 

of the Monitor, counsel to the Monitor, the CRO, counsel to Vancor, and counsel to the Debtors 

(collectively, “Professionals Group”), to secure payment of their professional fees and 

                                                
25 Target Canada Co., 2015 ONSC 303, at para 8. 
26 s. 11.01, CCAA; Lydian, at para 26. 
27 Van Iersel Affidavit at paras 49-50, Tab 2 to the Application Record. 

https://canlii.ca/t/gg18d
https://canlii.ca/t/j4g36#par8
https://canlii.ca/t/7vdw#sec11.01
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disbursements, whether incurred before or after the date of the commencement of these CCAA 

proceedings.  

31. At the Comeback Hearing, Vancor intends to increase the Administration Charge to an 

amount commensurate with the work anticipated to complete the proposed CCAA proceedings. 

32. In accordance with section 11.52(1) of the CCAA, the Court has discretion to grant an 

administration charge.28   

33. Section 11.52(2) of the CCAA permits the court to order that the Administration Charge 

“rank in priority over the claim of any secured creditor of the company.” 

34. In Canada North Group, the Supreme Court of Canada stated: 

Super-priority charges in favour of the monitor, financiers and other 

professionals are required to derive the most value for the stakeholders. 

They are beneficial to all creditors, including those whose claims are 

protected by a deemed trust. The fact that they require super priority is just 

a part of “[t]he harsh reality . . . that lending is governed by the commercial 

imperatives of the lenders” (Indalex, at para. 59). It does not make 

commercial sense to act when there is a high level of risk involved. For a 

monitor and financiers to put themselves at risk to restructure and develop 

assets, only to later discover that a deemed trust supersedes all claims, 

smacks of unfairness. 

(…) 

It is therefore clear that, in general, courts supervising a CCAA 

reorganization have the authority to order super-priority charges to facilitate 

the restructuring process…29 

                                                
28 s 11.52, CCAA. 
29 Canada v. Canada North Group Inc., 2021 SCC 30, at para. 30 and 31. 

https://canlii.ca/t/7vdw#sec11.52
https://www.canlii.org/en/ca/scc/doc/2021/2021scc30/2021scc30.html?resultId=b20d0807c3df4aac83b326f9a5b19ab9&searchId=2025-01-24T09:06:12:453/d860a501f0c845f2840d9f430d61c26c
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35. In determining whether to grant an administration charge, the courts have considered 

several factors, including: 

(a) the size and complexity of the businesses being restructured; 

(b) the proposed role of the beneficiaries of the charge; 

(c) whether there is an unwarranted duplication of roles; 

(d) whether the quantum of the proposed charge appears to be fair and 

reasonable; 

(e) the position of the secured creditors likely to be affected by the charge; and 

(f) the position of the Monitor.30 

36. Vancor submits that it is appropriate for this Court to exercise its discretion to grant the 

Administration Charge.  

37. Vancor’s counsel, and the Monitor and its counsel, have been extensively involved in the 

preparation of this CCAA application. Going forward, if the proposed Initial Order is granted, it 

is expected that the larger Professionals Group will have extensive involvement in the CCAA 

proceedings and will play a critical role in this restructuring. Each member of the Professionals 

Group will perform distinct functions, and in any event, will ensure that there is no unnecessary 

duplication of roles among them.31 

38. It is appropriate for this Court to exercise its discretion to grant the Administration Charge. 

The Professionals Group are essential to the implementation of this CCAA proceeding. The nature 

of the Applicants’ business requires the expertise, knowledge and continuing participation of the 

                                                
30 Canwest Publishing Inc., Re, 2010 ONSC 222 at para 54; see also, Re Lydian International Limited, 2019 ONSC 

7473 at para 46. 
31 Van Iersel Affidavit at para 115, Tab 2 to the Application Record. 

https://canlii.ca/t/27k5w
https://canlii.ca/t/27k5w#par54
https://canlii.ca/t/j4g36
https://canlii.ca/t/j4g36#par46
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Professionals Group. It is unlikely that these advisors will participate in the CCAA proceedings 

without the Administration Charge. Furthermore, the Initial Stay Period component of the 

Administration Charge is limited to what is “reasonably necessary” for the Initial Stay Period, 

given the intensive demands on the advisors leading up to the filing, together with the likely further 

demands prior to the Comeback Hearing. 

39. The proposed Administration Charge under the Initial Order has been sized to reflect the 

work performed to date by the Professionals Group, and the work expected to be performed by the 

Professionals Group through to the Comeback Hearing.32 

40. The Administration Charge will rank subordinate in priority to the Debtors’ largest secured 

creditor, Firm Capital. Firm Capital is also carved out of the Initial Order in respect of the Stay of 

Proceedings. 

41. The proposed Monitor supports the granting and quantum of the proposed Administration 

Charge.33 

F. DIP Term Sheet and DIP Lender’s Charge Should be Approved 

 

42. Vancor is seeking the Court’s approval of the DIP Term Sheet and the DIP Lender’s Charge 

in favour of the DIP Lender, to secure amounts advanced under the DIP Term Sheet during the 

Comeback Period. 

                                                
32 Van Iersel Affidavit at para 116, Tab 2 to the Application Record; Pre-Filing Report of the Monitor at paras 23-

25. 
33 Pre-Filing Report of the Monitor at para 26. 
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43. Section 11.2(1) of the CCAA allows this Court to approve the DIP Term Sheet and the DIP 

Lender’s Charge in an amount that the Court considers appropriate having regard to the Debtors’ 

Cash Flow Forecast.34  

The statutory factors illustrate that DIP Term Sheet and DIP Lender’s Charge should be approved 

44. Section 11.2(5) of the CCAA provides that a Court shall not grant an order for interim 

financing at the same time as granting an initial order under section 11.2(1) of the CCAA unless it 

is satisfied that the terms of the loan are limited to those terms that are reasonably necessary for 

the Debtors’ continued operations in the ordinary course of business during the initial stay of 

proceedings.35 What is considered “reasonably necessary” depends on the facts of each case.36 

Significant interim financing may be approved at the same time as an initial order if such funds 

are required to “keep the lights on” during the initial Stay Period.37  

45. The proposed quantum of the DIP Financing authorized under the proposed Initial Order 

is limited to the amount which Vancor and the Debtors, in consultation with the Monitor, have 

determined is necessary for the continued operations of the Debtors’ business during the initial ten 

(10) day Stay of Proceedings.38  

                                                
34 s 11.2(1), CCAA 
35 s 11.2(5), CCAA. 
36 8440522 Canada Inc., Re, 2013 ONSC 6167 at para 30. 
37 Miniso at paras 73-90; Mountain Equipment Co-Operative, Re, 2020 BCSC 1586 at para 2; Boreal Capital 

Partners et al., Re, 2021 ONSC 7802 at para 26 [Boreal]. 
38 Van Iersel Affidavit at para 121, Tab 2 to the Application Record. 

https://canlii.ca/t/7vdw#sec11.2
https://canlii.ca/t/7vdw#sec11.2
https://canlii.ca/t/g0xb1
https://canlii.ca/t/g0xb1#par30
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc1234/2019bcsc1234.html?autocompleteStr=2019%20BCSC%201234%20&autocompletePos=1&resultId=47ac54715edf48c7871c09a9042c9e7d&searchId=2024-08-01T09:23:26:619/eec6b089add740068b5c5f8164f3ccaa
https://www.canlii.org/en/bc/bcsc/doc/2020/2020bcsc1586/2020bcsc1586.html?autocompleteStr=2020%20BCSC%201586&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7802/2021onsc7802.html?autocompleteStr=boreal%20capital&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7802/2021onsc7802.html?autocompleteStr=boreal%20capital&autocompletePos=1
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46. Vancor seeks the court’s approval of the authorized borrowings under the DIP Term Sheet 

in the amount of $900,000 to enable the Debtors to continue operations and to fund necessary 

expenditures as specified in the Cash Flow Forecast during the initial Stay Period.39 

47. In determining the appropriateness of the DIP Lender’s Charge, a court must consider the 

factors listed at section 11.2(4) of the CCAA: 40 

(4) In deciding whether to make an order, the court is to consider, among 

other things, 

(a) the period during which the company is expected to be subject 

to proceedings under this Act; 

(b) how the company’s business and financial affairs are to be 

managed during the proceedings; 

(c) whether the company’s management has the confidence of its 

major creditors; 

(d) whether the loan would enhance the prospects of a viable 

compromise or arrangement being made in respect of the company; 

(e) the nature and value of the company’s property; 

(f) whether any creditor would be materially prejudiced as a result 

of the security or charge; and 

(g) the monitor’s report, if any. 

48. These factors favour the requested relief being sought in this case. 

49. The Debtors are insolvent and in a liquidity crisis.41 

50. The Cash Flow Forecast indicates that, absent approval of the interim financing proposed 

to be made under the DIP Facility, the Debtors will not be able to meet their obligations as they 

                                                
39 Appendix “B” to the Pre-Filing Report of the Monitor. 
40 s 11.2(4), CCAA. 
41 Van Iersel Affidavit at para 125, Tab 2 to the Application Record. 

https://canlii.ca/t/7vdw#sec11.2
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become due, including payroll. The Debtors’ businesses are in jeopardy of running out of liquidity 

as identified in the Cash Flow Forecast.42 

51. The following additional factors support the approval of the DIP Term Sheet and the 

granting of the DIP Lender’s Charge: 

(a) the availability of the DIP Financing is contingent on an order of this court 

approving same and the DIP Lender’s Charge;  

(b) if the Initial Order is granted, Vancor intends to request an extension of the 

Stay of Proceedings at the Comeback Hearing;  

(c) the Debtors’ business will be managed by the proposed CRO with the 

oversight of the Monitor;  

(d) no creditor should be materially prejudiced as a result of the DIP Financing 

and the DIP Lender’s Charge, as the DIP Lender’s Charge will rank 

subordinate to all existing Secured Creditors; and 

(e) the terms of the DIP Financing have been considered by the proposed 

Monitor and determined to be reasonable in the circumstances.43 

52. The Monitor supports the Debtors’ request for approval of the DIP Facility and the DIP 

Lender’s Charge.  

                                                
42 Appendix “B” to the Pre-Filing Report of the Monitor; Pre-Filing Report of the Monitor at paras 18-20; Van Iersel 

Affidavit at para 14, Tab 2 to the Application Record. 
43 Pre-Filing Report of the Monitor at para 20. 
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G. Payment of pre-filing and post-filing obligations to the OCS with approval of the 

Monitor 

 

53. The Initial Order authorizes the Debtors to pay, with the consent of the proposed Monitor, 

any pre-filing amounts owing to the Ontario Cannabis Store. 

54. CCAA courts have consistently granted orders permitting debtors to pay pre-filing amounts 

to suppliers, with the monitor’s consent, in circumstance where a supply interruption would 

adversely impact the restructuring process. 44  

55. As required by law, the Ontario Cannabis Store is TNCC’s sole supplier of cannabis 

inventory.45 As such, TNCC’s relationship with the OCS is critical to its business. Any interruption 

in supply from the OCS would have a material adverse impact on TNCC’s business.46  

56. Vancor is accordingly seeking permission for the Debtors to make pre-filing payments to 

the OSC, in accordance with the Cash Flow Forecast, to maintain their operations and to avoid 

hindering their restructuring efforts. No payments of pre-filing amounts will be made without the 

consent of the proposed Monitor.  

H. Appointment of the CRO should be approved 

 

57. Vancor seeks the appointment of Shawn Dym (“CRO”) as Chief Restructuring Officer of 

the debtors pursuant to the terms and conditions set out in the CRO Engagement contained at 

Confidential Appendix “A” to the Pre-Filing Report. 

                                                
44 Cinram International Inc. (Re), 2012 ONSC 3767 at para 23 & 43; Cline Mining Corp, Re, 2014 ONSC 6998 at 

para 38; Target Canada Co, 2015 ONSC 303 at para. 64-65; see also JTI Macdonald Corp., Re, 2019 ONSC 1625 at 

paras 24-25. 
45 Van Iersel Affidavit at para 125, Tab 2 to the Application Record.  
46 Van Iersel Affidavit at para 165, Tab 2 to the Application Record. 

https://canlii.ca/t/frxvk
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc6998/2014onsc6998.html?resultId=546d673e10f94b83a6e5ad1523143c0f&searchId=2025-01-23T19:11:29:758/e31d1304d775457cbbc0360c3a253a13
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc303/2015onsc303.html?autocompleteStr=2015%20ONSC%20303%20&autocompletePos=1&resultId=9bcdde44fb8648e9b62f45c42b2d7e1d&searchId=2024-07-31T16:11:26:565/ec8320ed95a54ee09d32e28687c6459b
https://canlii.ca/t/hz07g
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58. The CRO Engagement provides that for the initial 10-day stay period, the CRO’s role is 

proposed to be limited to review and reporting functions. Following the issuance of an amended 

and restated Initial Order, the CRO Engagement contemplates an expansion of the CRO’s role to 

management-related functions.47   

59. This court has the jurisdiction to approve the engagement of a CRO pursuant to section 11 

of the CCAA.48 Courts frequently appoint a chief restructuring officer in order to provide expertise 

to assist the debtors in achieving the objectives of the CCAA to assist the debtor’s management in 

dealing with a crisis situation.49   

60. The proposed CRO has extensive restructuring advisory experience and experience in the 

cannabis industry. Mr. Dym holds a Masters of Business Administration from Harvard Business 

School, has previously acted as a CRO in the context of a CCAA proceeding, and has over ten 

years of experience in the cannabis sector. Mr. Dym therefore uniquely positioned to guide the 

Debtors through the restructuring process, subject to this court’s approval.50   

61. The CRO will provide the Debtors with the stable and independent management necessary 

to preserve the Debtors’ going concern value during the CCAA proceedings. Due to the Debtors’ 

current management disputes, Vancor believes that the appointment of a CRO is reasonable and 

necessary, and will create the greatest chance for an uncontentious restructuring process. 

62. The proposed CRO has consented to act in these proceedings. 

                                                
47 Appendix “D” to the Pre-Filing Report of the Monitor; Pre-Filing Report of the Monitor at paras 27-31. 
48 s 11, CCAA.  
49 Pascan Aviation Inc., Re, 2015 QCCS 4227 at paras 57 to 58; Pride Group Holdings Inc., Re, 2024 ONSC 1830, 

paras 44-45. 
50 Van Iersel Affidavit at paras 101-102, Tab 2 to the Application Record. 

https://canlii.ca/t/7vdw#sec11
https://canlii.ca/t/gn91g
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc1830/2024onsc1830.html?resultId=748005b6a16c436589ec509c78e5326d&searchId=2025-01-23T19:06:12:326/2017a1339ccb4ceda3d7b604d5b00fbc&searchUrlHash=AAAAAQAuUHJpZGUgR3JvdXAgSG9sZGluZ3MgSW5jLiwgUmUsIDIwMjQgT05TQyAxODMwLgAAAAAB
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63. The proposed Monitor supports the appointment of the proposed CRO.51 

64. The CRO Engagement provides the CRO with certain protections from liability in the 

execution of his duties. Similar to court-appointed monitors, the appointment of a CRO is often 

accompanied by certain protections from liability.52 

65. Providing certain protections in the Initial Order will ensure that the CRO can assist with 

the management and supervision of the Debtors’ day-to-day business and overall restructuring 

efforts. 

I. CRO Engagement Letter Should be Sealed 

 

66. The proposed Initial Order provides that Confidential Appendix “A” to the Pre-Filing 

Report, consisting of an unredacted copy of the CRO Engagement, be sealed and not form part of 

the public record until further Order of the Court. 

67. Pursuant to section 137(2) of the Courts of Justice Act, R.S.O. 1990, c. C.43, the court has 

the jurisdiction and the discretion to order that any document filed in a civil proceeding be treated 

as “confidential, sealed and not form part of the public record”. 53 

68. The Supreme Court of Canada set out the applicable test for a sealing order in Sierra Club 

of Canada v. Canada (Minister of Finance), as subsequently restated in Sherman Estate v. 

Donovan, whereby the SCC held that a person asking the court to exercise its discretion in a way 

that limits presumptive court openness must establish that: (i) court openness poses a serious risk 

to an important public interest; (ii) the order sought is necessary to prevent this serious risk to the 

                                                
51 Pre-Filing Report of the Monitor at para 30. 
52 ICR Commecial Real Estate (Regina) Ltd. v Bricore Land Group, Ltd., 2007 SKQB 121 at para 19. 
53 s 137(2), Courts of Justice Act, R.S.O. 1990, c. C.43. 

https://canlii.ca/t/1rc42
https://canlii.ca/t/1rc42#par19
https://canlii.ca/t/9m#sec137
https://canlii.ca/t/56dsg
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identified interest because reasonable alternative measures will not prevent this risk; and (iii) as a 

matter of proportionality, the benefits of the order outweigh its negative effects.54 

69. In this case, the redactions to the CRO Engagement are limited in scope and only relate to 

the CRO’s compensation, which is exclusively a monthly fee, not his intended mandate and 

authorities. The CRO is an individual. Individuals have the reasonable expectation that their 

personal financial information will be kept confidential and not form part of the public record. 

70. CRO engagement letters have commonly been sealed by this Court, including in recent 

CCAA proceedings, to keep confidential fees and payable to individuals working as chief 

restructuring officers.55  

71. In The Vancor Group Inc. v. 1000370759 Ontario Inc., Justice Kimmel granted an 

effectively identical sealing order in very similar circumstances: 

The requested sealing order is in respect of only the monthly compensation 

that will be paid to Mr. Dym. As is often the case (for example, when 

KERPs are approved), the court grants sealing orders to protect personal 

information about compensation of key management and employees, which 

is the role that the CRO is expected to eventually assume. As an individual, 

he has a reasonable expectation that his personal information about his 

financial compensation will be kept confidential and not form part of the 

public record. He has agreed that the sealing of this information can end 

upon the earlier of the conclusion of these CCAA proceedings or any further 

court order and that change was made to the proposed form of Initial 

Order.56 

                                                
54 Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 at para 53; Sherman Estate v Donovan, 

2021 SCC 25 at paras 37-38. 
55 Endorsement of Chief Justice Morawetz in Re Pride Group Holdings, 2024 ONSC 1830 at paras 56-59.   
56 The Vancor Group Inc. v 1000370759 Ontario Inc., CV-24-00725021-00CL, Endorsement dated August 6, 2024, 

at para 23. 

https://canlii.ca/t/51s4
https://www.canlii.org/en/ca/scc/doc/2021/2021scc25/2021scc25.html?autocompleteStr=2021%20SCC%2025%20&autocompletePos=1&resultId=815853513381499489d4865da992a165&searchId=2024-07-31T16:12:41:934/6ed96880adba4a91988d0123b2b82470
https://www.canlii.org/en/ca/scc/doc/2021/2021scc25/2021scc25.html?autocompleteStr=2021%20SCC%2025%20&autocompletePos=1&resultId=815853513381499489d4865da992a165&searchId=2024-07-31T16:12:41:934/6ed96880adba4a91988d0123b2b82470
https://canlii.ca/t/k8xcj
https://canlii.ca/t/k8xcj#par56
https://kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/galaxie/vancor-1.pdf
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72. Given the nature of the redacted information, no suitable alternatives to the sealing order 

exist in these circumstances. Moreover, sealing the unredacted CRO Engagement Letter will not 

materially prejudice any stakeholder. This is because the court will understand the total 

compensation to Mr. Dym and ensure that it is reasonable. Additionally, the benefits of protecting 

Mr. Dym’s expectation of privacy outweigh any potential harm caused by disclosing his financing 

information. Accordingly, Vancor respectfully submits that the sealing order should be granted. 

PART V - ORDER REQUESTED 

 

73. Vancor respectfully requests that this honourable court grant the Initial Order and provide 

the Debtors protection under the CCAA. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 24th day of January, 2025. 

  

 Larry Ellis/Patrick Corney/David Ward 

MILLER THOMSON LLP 

Lawyers for Vancor Group Inc. 

 

 MILLER THOMSON LLP 

Scotia Plaza 

40 King Street West, Suite 5800 

P.O. Box 1011 

Toronto ON   M5H 3S1 

 

Larry Ellis LSO# 49313K 

Email: lellis@millerthomson.com 

Tel: 416.595.8639 

 

David Ward LSO# 33541W 

Email: dward@millerthomson.om 

Tel: 416.595.8625 
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SCHEDULE “B” 

 

TEXT OF STATUTES, REGULATIONS & BY – LAWS 

Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36 

 

Definitions 

2(1) In this Act,  

 

debtor company means any company that 

(a) is bankrupt or insolvent, 

(b) has committed an act of bankruptcy within the meaning of the Bankruptcy and 

Insolvency Act or is deemed insolvent within the meaning of the Winding-up and 

Restructuring Act, whether or not proceedings in respect of the company have been taken 

under either of those Acts, 

(c) has made an authorized assignment or against which a bankruptcy order has been made 

under the Bankruptcy and Insolvency Act, or 

(d) is in the course of being wound up under the Winding-up and Restructuring Act because 

the company is insolvent; 

Application 

3 (1) This Act applies in respect of a debtor company or affiliated debtor companies if the total of 

claims against the debtor company or affiliated debtor companies, determined in accordance with 

section 20, is more than $5,000,000 or any other amount that is prescribed. 

 

Jurisdiction of court to receive applications 

9 (1) Any application under this Act may be made to the court that has jurisdiction in the province 

within which the head office or chief place of business of the company in Canada is situated, or, 

if the company has no place of business in Canada, in any province within which any assets of the 

company are situated. 

 

Relief reasonably necessary 

11.001 An order made under section 11 at the same time as an order made under subsection 

11.02(1) or during the period referred to in an order made under that subsection with respect to an 

initial application shall be limited to relief that is reasonably necessary for the continued operations 

of the debtor company in the ordinary course of business during that period. 



 

 

Stays, etc. — initial application 

11.02 (1) A court may, on an initial application in respect of a debtor company, make an order on 

any terms that it may impose, effective for the period that the court considers necessary, which 

period may not be more than 10 days, 

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be 

taken in respect of the company under the Bankruptcy and Insolvency Act or the Winding-

up and Restructuring Act; 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit 

or proceeding against the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit 

or proceeding against the company. 

Stays, etc. — other than initial application 

(2) A court may, on an application in respect of a debtor company other than an initial application, 

make an order, on any terms that it may impose, 

(a) staying, until otherwise ordered by the court, for any period that the court considers 

necessary, all proceedings taken or that might be taken in respect of the company under an 

Act referred to in paragraph (1)(a); 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit 

or proceeding against the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit 

or proceeding against the company. 

Burden of proof on application 

(3) The court shall not make the order unless 

(a) Vancor satisfies the court that circumstances exist that make the order appropriate; and 

(b) in the case of an order under subsection (2), Vancor also satisfies the court that Vancor 

has acted, and is acting, in good faith and with due diligence. 

Restriction 

(4) Orders doing anything referred to in subsection (1) or (2) may only be made under this section 

 

Interim Financing 

11.2 (1) On application by a debtor company and on notice to the secured creditors who are likely 

to be affected by the security or charge, a court may make an order declaring that all or part of the 

company’s property is subject to a security or charge — in an amount that the court considers 

appropriate — in favour of a person specified in the order who agrees to lend to the company an 

amount approved by the court as being required by the company, having regard to its cash-flow 

statement. The security or charge may not secure an obligation that exists before the order is made. 



 

 

Priority — secured creditors 

(2) The court may order that the security or charge rank in priority over the claim of any secured 

creditor of the company. 

Priority — other orders 

(3) The court may order that the security or charge rank in priority over any security or charge 

arising from a previous order made under subsection (1) only with the consent of the person in 

whose favour the previous order was made. 

Factors to be considered 

(4) In deciding whether to make an order, the court is to consider, among other things, 

(a) the period during which the company is expected to be subject to proceedings under 

this Act; 

(b) how the company’s business and financial affairs are to be managed during the 

proceedings; 

(c) whether the company’s management has the confidence of its major creditors; 

(d) whether the loan would enhance the prospects of a viable compromise or arrangement 

being made in respect of the company; 

(e) the nature and value of the company’s property; 

(f) whether any creditor would be materially prejudiced as a result of the security or charge; 

and 

(g) the monitor’s report referred to in paragraph 23(1)(b), if any. 

Additional factor — initial application 

(5) When an application is made under subsection (1) at the same time as an initial application 

referred to in subsection 11.02(1) or during the period referred to in an order made under that 

subsection, no order shall be made under subsection (1) unless the court is also satisfied that the 

terms of the loan are limited to what is reasonably necessary for the continued operations of the 

debtor company in the ordinary course of business during that period. 

 

Critical supplier 

11.4 (1) On application by a debtor company and on notice to the secured creditors who are likely 

to be affected by the security or charge, the court may make an order declaring a person to be a 

critical supplier to the company if the court is satisfied that the person is a supplier of goods or 

services to the company and that the goods or services that are supplied are critical to the 

company’s continued operation. 

Obligation to supply 



 

 

If the court declares a person to be a critical supplier, the court may make an order requiring the 

person to supply any goods or services specified by the court to the company on any terms and 

conditions that are consistent with the supply relationship or that the court considers appropriate. 

Security or charge in favour of critical supplier 

(3) If the court makes an order under subsection (2), the court shall, in the order, declare that all or 

part of the property of the company is subject to a security or charge in favour of the person 

declared to be a critical supplier, in an amount equal to the value of the goods or services supplied 

under the terms of the order. 

Priority 

(4) The court may order that the security or charge rank in priority over the claim of any secured 

creditor of the company. 

 

Court may order security or charge to cover certain costs 

11.52 (1) On notice to the secured creditors who are likely to be affected by the security or charge, 

the court may make an order declaring that all or part of the property of a debtor company is subject 

to a security or charge — in an amount that the court considers appropriate — in respect of the 

fees and expenses of 

(a) the monitor, including the fees and expenses of any financial, legal or other experts 

engaged by the monitor in the performance of the monitor’s duties; 

(b) any financial, legal or other experts engaged by the company for the purpose of 

proceedings under this Act; and 

(c) any financial, legal or other experts engaged by any other interested person if the court 

is satisfied that the security or charge is necessary for their effective participation in 

proceedings under this Act. 

Priority 

(2) The court may order that the security or charge rank in priority over the claim of any secured 

creditor of the company. 

 

Court to appoint monitor 

11.7 (1) When an order is made on the initial application in respect of a debtor company, the court 

shall at the same time appoint a person to monitor the business and financial affairs of the company. 

The person so appointed must be a trustee, within the meaning of subsection 2(1) of the Bankruptcy 

and Insolvency Act. 

Restrictions on who may be monitor 

(2) Except with the permission of the court and on any conditions that the court may impose, no 

trustee may be appointed as monitor in relation to a company 



 

 

(a) if the trustee is or, at any time during the two preceding years, was 

(i) a director, an officer or an employee of the company, 

(ii) related to the company or to any director or officer of the company, or 

(iii) the auditor, accountant or legal counsel, or a partner or an employee of the 

auditor, accountant or legal counsel, of the company; or 

(b) if the trustee is 

(i) the trustee under a trust indenture issued by the company or any person related 

to the company, or the holder of a power of attorney under an act constituting a 

hypothec within the meaning of the Civil Code of Quebec that is granted by the 

company or any person related to the company, or 

(ii) related to the trustee, or the holder of a power of attorney, referred to in 

subparagraph (i). 

Court may replace monitor 

(3) On application by a creditor of the company, the court may, if it considers it appropriate in the 

circumstances, replace the monitor by appointing another trustee, within the meaning of subsection 

2(1) of the Bankruptcy and Insolvency Act, to monitor the business and financial affairs of the 

company. 

 

 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended 

 

Interpretation 

 

Definitions 

2 In this Act… 

insolvent person means a person who is not bankrupt and who resides, carries on business or has 

property in Canada, whose liabilities to creditors provable as claims under this Act amount to one 

thousand dollars, and 

(a) who is for any reason unable to meet his obligations as they generally become due, 

(b) who has ceased paying his current obligations in the ordinary course of business as they 

generally become due, or 

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of 

at a fairly conducted sale under legal process, would not be sufficient to enable payment of 

all his obligations, due and accruing due; 

… 

trustee or licensed trustee means a person who is licensed or appointed under this Act. 
 

 



 

 

Courts of Justice Act, R.S.O. 1990, c. C.43 

 

Sealing documents 

137(2) A court may order that any document filed in a civil proceeding before it be treated as 

confidential, sealed and not form part of the public record. 
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