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RESPONDING FACTUM OF SPIN MASTER LTD. 

(RE:  Motion for Distribution Approval) 

 

PART I - OVERVIEW 

1. The Receiver, Deloitte Restructuring Inc. (the “Receiver”), brings this Motion for advice 

and directions concerning the making of distributions relating to proceeds from various computer 

animation and film tax credits arising from the production of a children’s entertainment show, 

Rusty Rivets (the “Tax Credits”). 

2. The Tax Credits constitute property held in trust by the bankrupt, Arc Productions Ltd. and 

its subsidiaries and affiliates (“Arc”), for the benefit of Spin Master Riveting Productions Inc. 

(“Spin Master”).  As such, they are in no way impressed with or affected by the security interests 
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of Arc’s creditors, including the Plaintiff Grosvenor Park Media Fund LP (“GP”).  The Tax 

Credits are the property of Spin Master. 

3. The Tax Credits are subject to an express, or alternatively, implied trust for Spin Master’s 

benefit.  There is no doubt that Arc and Spin Master always intended for Arc to collect, hold and 

distribute the Tax Credits for Spin Master.  The Production Services Agreement between Arc and 

Spin Master (the “Spin Master PSA”) expressly provides that Spin Master “alone shall be entitled 

to all Tax Credits” which Arc would claim and collect “in trust” on behalf of Spin Master.   Spin 

Master expressly agreed to pre-pay the Tax Credits on the basis that, when received by Arc, they 

would be held in trust and ultimately paid by Spin Master.  There is no doubt that the Tax Credits at 

issue on this Motion bear all of the hallmarks of a trust, including certainty of intention, 

subject-matter and object. 

4. In the alternative, this Court ought to impose a constructive or Quistclose trust on the Tax 

Credits in favour of Spin Master in order to avoid an unjust enrichment to GP.   Arc was under both 

a contractual, equitable and agency obligation to hold the Tax Credits for Spin Master’s benefit “in 

trust” and to pay the Tax Credits to Spin Master once they were received.  The Tax Credits were 

only ever intended as Spin Master’s property.   GP would receive a windfall if trust funds were 

allocated as security for Arc’s obligations to it.   There is no juristic reason for such enrichment.  

Moreover, there are good policy reasons for imposing a trust in this case.   The goal of the Tax 

Credits, i.e. to incentivize the employment of Canadian and Ontario labour in the production and 

film industries, would be significantly undermined if Tax Credits were to be used as collateral for 

secured creditors, as GP proposes. 
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5. In the further alternative, the Tax Credits were the object of an absolute assignment from 

Arc to Spin Master, such that they did not create a security interest under the Bankruptcy and 

Insolvency Act or the Personal Property Security Act in favour of GP or anyone else. 

6. Accordingly, the Tax Credits constitute the property of Spin Master and are not in any way 

impressed with GP’s security interest.  The Receiver ought to distribute the proceeds relating to the 

Tax Credits to Spin Master. 

PART II - FACTS 

The Parties and the Spin Master PSA 

7. Spin Master is an Ontario corporation which carries on business as a distributor of 

children’s products, directly and indirectly, throughout the world.   Spin Master is also involved in 

the distribution of episodes of various children’s television and other entertainment shows.
1
 

8. Arc was in the business of providing animation and computer graphic services to the film 

and television industry.   Arc was at all material times a sophisticated commercial party. 

9. Spin Master and Arc entered into a Production Services Agreement, i.e. the Spin Master 

PSA, on August 11, 2014.
2
  Similar agreements were entered into with BK2BRAC Holdings Inc. 

(“BK2BRAC” or “Disney”) and Blazing Productions Ltd. (“Blazing”) (collectively, the 

“PSAs”).
3
 

                                                 
1
 Affidavit of Chris Harrs, sworn June 17, 2020 (“Harrs Affidavit”), Responding Motion Record 

of Spin Master Ltd., dated June 19, 2020 (“Spin RMR”), Tab 5, p.41, para. 2. 
2
 Production Services Agreement between Spin Master and Arc (“Spin Master PSA”), Spin RMR, 

Tab 5(A), p.46-82. 
3
 Fifteenth Report of Deloitte Restructuring Inc., Receiver of Arc Productions Ltd. et. al, dated 

April 9, 2020 (“15
th

 Report”) at para. 9. 
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10. The Spin Master PSA provided that Arc was to “provide and arrange for production 

services” for an animated series, Rusty Rivets.
4
 

11. Under the Spin Master PSA, Arc contracted to compile information and submit tax 

recovery claims on behalf of Spin Master.  In the ordinary course, Spin Master was entitled to 

receive the proceeds of these tax credits.  The purpose of the tax credits was to maintain and 

promote production labour in the entertainment industry within Canada and Ontario.
5
 

Tax Credits Held “In Trust” Under Spin Master PSA 

12. The Spin Master PSA expressly requires that the tax credits be held in trust for Spin 

Master’s benefit.   

13. In particular, section 6(a) of the Spin Master PSA provides that Spin Master agreed to 

produce Rusty Rivets so as to qualify for the federal Canadian Film or Video Production Tax Credit 

(the “Federal Credit”), the Ontario Film and Television Tax Credit (“OFTTC Tax Credit”) and 

the Ontario Computer Animation and Special Effects Tax Credit (“OCASE Tax Credits”) 

(collectively, the OFTTC, Federal and OCASE Tax Credits shall be referred to as the “Tax 

Credits”).
6
 

14. Critically, for the purposes of this proceeding, section 6(a) provides that:  (i) Arc 

acknowledged that Spin Master “alone” would be entitled to all the Tax Credits available, 

including the OCASE Tax Credit; and (ii) Arc would claim the Tax Credits “in trust” on behalf of 

Spin Master: 

                                                 
4
 Spin Master PSA, Spin RMR, Tab 5(A), p.46. 

5
 Harrs Affidavit, Spin RMR, Tab 5, p.41, para. 4.  

6
 Spin Master PSA, Spin RMR, Tab 5(A), p. 50-51, at s.6(a). 



5 

 

11705.0222/14096883_.1 

6(a) …For avoidance of doubt, [Arc] acknowledges and agrees that [Spin Master] 

alone shall be entitled to all Tax Credits available in respect of the Services, 

Elements and / or Episodes, including the OCASE Tax Credit, which [Arc] shall 

claim and collect in trust on behalf of [Spin Master].
7
  [emphasis added] 

15. Within three (3) days of applying for the OCASE Tax Credit, Arc had a duty under the Spin 

Master PSA to remit the entirety of the tax credit to Spin Master: 

6(b) [Arc] shall be responsible for the timely preparation and submission of all 

applications relating to the OCASE Tax Credit and [Arc] shall cooperate with 

[Spin Master] to maximize the Tax Credits and assist with the collection thereof.  

With regards to the OCASE Tax Credit, [Arc] shall remit one hundred percent 

(100%) of all such tax credit to [Spin Master] within three (3) business days of 

[Arc’s] receipt of same.
8
  [emphasis added] 

16. In addition to these obligations, Arc was under a duty to deliver status reports, documents, 

cost statements, the OCASE Tax Credit application and various books and records for Spin 

Master’s benefit.
9
 

Trust / Agency Relationship between Arc and Spin Master Evident in the Spin Master 

PSA’s Factual Matrix  

17. At the time the Spin Master PSA was negotiated, there were generally two ways that 

production companies could deal with tax credits for Canadian productions: 

(a) A production company could pay for production fees, less the tax credits that would 

be received at a later date by a studio, plus financial costs associated with the studio 

essentially financing those tax credits; or 

(b) A production company could front the entire production costs, including tax 

credits, and then the studio would agree to hold any tax credits once received in 

                                                 
7
 Spin Master PSA, Spin RMR, Tab 5(A), p. 50-51, at s.6(a). 

8
 Spin Master PSA, Spin RMR, Tab 5(A), p.51, at s.6(b). 

9
 Spin Master PSA, Spin RMR, Tab 5(A), p.51, at s.6(c). 
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trust, and then remit those tax credits to the production company.  This would 

amount to a lower overall cost since there would be no financing element.
10

 

18. Spin Master wished to keep its overall costs lower, so it chose the second option.  

Accordingly, it agreed to pre-pay the Tax Credits on the basis that when they eventually were 

received by Arc, they would be received in trust and paid out to Spin Master.  Otherwise, the 

economics of the transaction would not have worked.
11

 

19. Although some production companies choose to let the studio fund production tax credits, 

given Spin Master’s liquidity and cash reserves, it chose, in effect, to fund the Tax Credits, thus 

reducing the overall cost of the production.
12

 

20. At the time that the Spin Master PSA was negotiated, there were discussions between the 

senior management of Arc and Spin Master that Spin Master would pay an amount equal to what 

the parties believed were to be the Tax Credits.  The amount of the Tax Credits now received by 

the Receiver in this proceeding were received pursuant to the terms of the Spin Master PSA.  The 

fact that Arc was later placed in receivership, as set out below, does not change the nature of the 

Tax Credits.  The Tax Credits never belonged to Arc or the Receiver.   They should be immediately 

paid over to Spin Master.
13

 

21. Moreover, Spin Master never signed a subordination agreement with Arc that would 

subordinate Spin Master’s interests in the Tax Credits in favour of GP.
 14

  In any event, it is Spin 

Master’s position in this proceeding that a subordination agreement would not on its own have 

                                                 
10

 Harrs Affidavit, Spin RMR, Tab 5, p.41, at para. 4. 
11

 Harrs Affidavit, Spin RMR, Tab 5, p.41-42, at para. 4. 
12

 Harrs Affidavit, Spin RMR, Tab 5, p. 42, at para. 4. 
13

 Harrs Affidavit, Spin RMR, Tab 5, p.42, para. 5. 
14

 Harrs Affidavit, Spin RMR, Tab 5, p.42, para. 6. 
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changed the nature of the trust relationship applicable to the Tax Credits.  Only to the extent that 

Spin Master was owed cash by Arc would a subordination agreement have assisted with the claims 

of the Receiver.  One cannot subordinate a claim to a third party to an asset that one owns.  An 

entirely different agreement would be required.   No one at Spin Master recalls such a 

subordination agreement ever being signed.
15

 

22. Moreover, at the time that GP, which claims to be a creditor of Arc in this proceeding, 

entered into discussions with Arc, it apparently conducted a significant and in-depth review of the 

various assets and classes of assets which Arc owned.  At no point was GP provided with any 

information or certificate in which Spin Master agreed to forgo or assign its trust claim to any third 

party.
16

 

23. Notably, the credit agreement between GP and the Defendants in this proceeding, 

including the borrowing base certificates delivered thereunder, makes no reference to Spin Master 

or the Rusty River Tax Credits.
17

   There is no reference to other parties with whom Arc entered 

into PSAs, such as Blazing Productions Ltd. (“Blazing”), either.  However, reference is made to 

several other companies that were using Arc as a producer.  Moreover, the tax credits received in 

relation to those other companies have been referenced in a borrowing base certificate delivered by 

Arc to GP, in order for the Defendants in this proceeding to obtain advances from GP.
18

 

24. GP knew full well that Spin Master was entitled to the Tax Credits, without deduction or 

set-off.  The manner in which the credit agreement was drafted and the borrowing base certificates 

                                                 
15

 Harrs Affidavit, Spin RMR, Tab 5, p.42, para. 6.. 
16

 Harrs Affidavit, Spin RMR, Tab 5, p.43, para. 7. 
17

 Credit Agreement, dated December 10, 2015, being Exhibit “B” to the Harrs Affidavit, Spin 

RMR, Tab 5(B), p. 84-210. 
18

 Borrowing Base Certificate, dated July 13, 2016, Spin RMR, Tab 5(C), p.212-235.  
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were completed constitutes clear and independent evidence that GP did not provide any financing 

for the Rusty Rivets productions.  It is Spin Master’s position on this Motion that GP should not 

now get the benefit of funds that belong to Spin Master.
19

   

Distributions of Tax Credits Subject to Court Order 

25. On July 29, 2016, GP brought a motion seeking the appointment of an Interim Receiver 

over Arc and certain other property.   That motion was granted by the Honourable Justice 

Wilton-Siegel and an interim receiver was appointed pursuant to an Interim Receivership Order, 

dated July 29, 2016 (the “Original Interim Receivership Order”).
20

 

26. Under the Original Interim Receivership Order, the interim receiver was not to implement 

the powers provided to it pending a return hearing on August 2, 2016.
21

    The Lender then sought 

and obtained a Fresh as Amended Interim Receivership Order on August 2, 2016 (the “August 2, 

2016 Order”).
22

  The Receivership Order was ultimately granted by the Honourable Justice Penny 

on August 10, 2016.
23

 

27. The Ontario Superior Court then made an Order authorizing the Receiver to assign Arc into 

bankruptcy on January 27, 2017.
24

   

28. The Receiver has done so and the Office of the Superintendent of Bankruptcy issued a 

Certificate of Appointment of Deloitte Restructuring as trustee of Arc on January 31, 2017. 

                                                 
19

 Harrs Affidavit, Spin RMR, Tab 5, p. 43, para. 9. 
20

 15
th

 Report, at para. 4. 
21

 15
th

 Report, at para. 4. 
22

 Fresh as Amended interim Receivership Order of Penny J. dated August 2, 2016, Spin RMR, 

Tab 1, p.1-16; 15
th

 Report at para. 5. 
23

 Receivership Order of Justice Penny, dated August 10, 2016, Spin RMR, Tab 2, p. 17-32;  15
th

 

Report, at para. 6. 
24

 Order of the Superior Court, dated January 27, 2017, Spin RMR, Tab 3, p.33-35. 



9 

 

11705.0222/14096883_.1 

29. The Honourable Justice Newbould granted a Distribution Order on April 18, 2017 (the 

“Distribution Order”).
25

   

30. Under the Distribution Order, the Receiver was, amongst other things, authorized to 

“distribute to GP from time to time all funds coming into the hands, subject to such reserves as the 

Receiver may deem prudent in the circumstances, up to the amount of $43,953,400”.  However, 

the Distribution Order further provides that “any distributions by the Receiver hereunder of 

proceeds of the realization or collection of tax credits of Arc, where the Receiver has notice of the 

interests of parties other than GP claiming ownership, security interests, or both in such tax credits 

or their proceeds, shall only be made upon further Order of the Court on notice to GP and to such 

other parties”.
26

 

31. Since the Receiver’s 13
th

 Report, the Receiver states it has collected Tax Credits and 

accrued interest, net of directly attributable professional fees and costs, related to the PSAs with 

Spin Master, Blazing and BK2BRAC, as follows: (a) Spin Master--$754,612; and (b) 

BK2BRAC--$395,000.
27

  After taking into account an appropriate reserve and the pending tenth 

distribution of $1,050,000 to GP as outlined in the Receiver’s Fourteenth Report, there are 

available funds on hand to permit a distribution of $1,149,702.
28

 

32. As the Receiver has identified in its Fifteen Report, on this Motion, Spin Master takes the 

position that Arc’s contractual obligations under the Spin Master PSA creates a proprietary interest 

                                                 
25

 Distribution Order of the Honourable Justice Newbould, dated April 18, 2017, RMR, Tab 4, p. 

36-39;  15
th

 Report, at para. 7.  
26

 Distribution Order of the Honourable Justice Newbould, dated April 18, 2017, RMR, Tab 4, p. 

37-38, paras. 4-5; 15
th

 Report, at para. 7. 
27

 15
th

 Report, at para. 12 and Appendix “C” to the 15
th

 Report. 
28

 15
th

 Report, at para. 14. 
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in the net proceeds / Tax Credits, such that they are not impressed with GP’s security interest.
29

  

Spin Master takes the position that the Tax Credits are being held by the Receiver in trust for Spin 

Master.
30

   

33. The Tax Credits should not be and are not included, nor have they been historically 

included, in any of the collateral owned by the Defendants against which GP had a charge, either at 

the time that GP acquired its interest in the collateral or thereafter.
31

 

PART III - ISSUES, LAW & AUTHORITIES 

34. This Motion gives rise to the following issue: 

(a) Does Spin Master have a proprietary or trust interest in the Tax Credits such that 

they are not divisible amongst creditors like GP? 

A. Spin Master Has a Proprietary Trust Interest in the Tax Credits  

35. Section 136(1) of the Bankruptcy and Insolvency Act (the “BIA”) sets out the priority of 

payment realized from the “property” of a bankrupt, subject to the rights of secured creditors.
32

   

36. “Property” under the BIA is defined broadly as “any type of property, whether situated in 

Canada or elsewhere, and includes money, goods, things in action, land and every description of 

property, whether real or personal, legal or equitable, as well as obligations, easements and every 

description of estate, interest and profit, present or future, vested or contingent, in, arising out of or 

incident to property”.
33

 

                                                 
29

 15
th

 Report, at para. 16. 
30

 Harrs Affidavit, Spin RMR, Tab 5, p. 41, para. 3. 
31

 Harrs Affidavit, Spin RMR, Tab 5, p. 41, para. 3. 
32

 Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3 at s.136(1). 
33

 Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3 at s. 2. 

https://laws-lois.justice.gc.ca/eng/acts/b-3/page-37.html#h-27334
https://laws-lois.justice.gc.ca/eng/acts/b-3/page-1.html#h-24360
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37. Under subsection 67(1)(a) of the BIA, trust property is expressly excluded from 

distribution amongst creditors of the bankrupt as follows: 

67(1)  The property of a bankrupt divisible among his creditors shall not comprise 

 

(a) property held by the bankrupt in trust for any other person…
34

 [emphasis added] 

38. For the reasons set out below, Spin Master submits that the Tax Credits were held in an 

express, implied, constructive or Quistclose trust by Arc pursuant to the Spin Master PSA.   Spin 

Master acquired a proprietary interest in the Tax Credits, such that they amount to “property held 

by the bankrupt in trust” under section 67(1)(a) of the BIA.  Accordingly, Spin Master’s trust claim 

does not comprise the “property of the bankrupt” to be divisible among secured creditors, such as 

GP.   Spin Master’s trust claim was also not subject to the provisions of the receivership order on 

the same basis:  the receivership order applied to the property and assets of Arc.  Spin Master’s Tax 

Credits are not the property of Arc. 

i. Tax Credits Held in an Express or Implied Trust for Spin Master 

39. The creation of an express or implied trust requires the presence of three certainties: 

intention, subject matter, and object. Express or "true trusts" arise from the acts and intentions of 

the settlor and are distinguishable from other trusts arising by operation of law.
35

 

40. With respect to the certainty of intention, it can be inferred from the contractual documents 

and all the circumstances surrounding the transactions.
36

  Where the parties have in their 

                                                 
34

 Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3 at s.67(1).   
35

 Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, per Deschamps J. at para. 

83.   

Bank of Nova Scotia v. Societe General (Canada), [1988] A.J. No. 332 (C.A.), per Stratton J.A. 

https://laws-lois.justice.gc.ca/eng/acts/b-3/page-23.html#h-26268
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agreement evidenced an unequivocal intention to create a trust, extremely “strong indications must 

be found to exist” to alter the plain meaning of the language and find that no trust exists.
37

 

41. With respect to the certainty of “subject matter”, the Ontario Court of Appeal in its 2019 

decision, Royal Bank of Canada v. A-1 Asphalt Maintenance Ltd.,
38

 affirmed that the 

subject-matter is “ascertained when it is a fixed amount or a specified piece of property”. In A-1 

Asphalt, the Court held that a statutory trust under the Construction Lien Act took priority over the 

interests of a secured creditor under section 67(1)(a) of the BIA because the statutory trust met the 

requirements of a common law trust, including the requirement of certainty of subject-matter.   

42. The Court held that such certainty is ascertainable when a method by which the 

subject-matter can be identified is available from the terms of the trust or otherwise.
39

  This means 

that the co-mingling of trust funds with other monies will not defeat the claim to a trust where 

those funds are ascertainable: 

Commingling of this kind does not deprive trust property of the required element of certainty of 

subject matter. Commingling of trust money with other money can destroy the element of certainty 

of subject matter, but only where commingling makes it impossible to identify or trace the trust 

property.
40

  [emphasis added] 

 

43. In this case, all of the elements of an express or implied trust have been established: 

                                                                                                                                                             
36

 Ontario (Securities commission) v. Portus Alternative Asset Management Inc., [2006] O.J. No. 

1121 (Sup. Ct.), per Campbell J. at para. 68. 
37

 A & A Jewellers Limited v Royal Bank of Canada (2001), 53 O.R. (3d) 97 (C.A.), per Moldaver 

J.A. at para. 37.   See also Air Canada v. M & L Travel Ltd., [1993] S.C.J. No. 118, per Iacobucci 

J. at para. 23. 
38

 2019 ONCA 9, per Sharpe J.A. 
39

 Royal Bank of Canada v A-1 Asphalt Maintenance Ltd, supra at para. 80. 
40

 Royal Bank of Canada v A-1 Asphalt Maintenance Ltd, supra at paras. 87 & 97-99. 

https://www.canlii.org/en/on/onca/doc/2019/2019onca9/2019onca9.html?resultIndex=1
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(a) Certainty of Intention.   There is no doubt that the parties intended for Arc to 

collect and hold the Tax Credits in trust for Spin Master.  This is evidenced by the 

express terms of the Spin Master PSA and the circumstances surrounding its 

execution.  Section 6(a) of the Spin Master PSA expressly provides that Arc 

“acknowledges and agrees that [Spin Master] alone shall be entitled to all Tax 

Credits…including the OCASE Tax Credit, which [Arc] shall claim and collect in 

trust on behalf of [Spin Master]” [emphasis added].  At no point has Arc disputed 

that the Tax Credits were to be held in trust for Spin Master.  As stated in the Spin 

Master PSA, Arc was required to “remit one hundred percent (100%) [of the 

OCASE Tax Credit] to [Spin Master] within three (3) business days of [Arc’s] 

receipt of same”.   

Moreover, the circumstances surrounding the execution of the Spin Master PSA 

make it clear that the Tax Credits were held in trust and were never included in any 

collateral owned by the Defendants against which GP had a charge.   

Spin Master wanted to keep its overall costs lower, so it agreed to pre-pay the Tax 

Credits on the basis that when the Tax Credits were received by Arc, they would be 

received in trust and paid out to Spin Master.  Moreover, at no time was GP 

provided with any information or certificate in which Spin Master agreed to forgo 

or to assign its trust in the Tax Credits to any third party.  GP should not now obtain 

the benefit of the funds that belong to Spin Master.  The Credit Agreement and the 

borrowing certificates thereunder between GP and the Defendants make no 

reference to Spin Master or the Tax Credits.  
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Accordingly, the parties’ intention to create an express trust for Spin Master’s 

benefit is clear; 

(b) Certainty of Subject-Matter.  There is no doubt that the Tax Credits can be 

identified with sufficient exactness under the Spin Master PSA so as to be 

ascertained at the time the trust was created.  Section 6(a) expressly identifies the 

applicable credits as the Ontario File and Television Tax Credit, i.e. the OFTTC 

Tax Credit, the Ontario Special Effects Tax Credit, i.e. the OCASE Tax Credit, as 

well the federal Tax Credits.    Under sections 6(a) and (b) of the Spin Master PSA, 

the OCASE Tax Credit is expressly identified as the tax credit to be collected “in 

trust” on behalf of Spin Master.  Whether or not the Tax Credits were co-mingled 

with other funds held by Arc does not deprive the Tax Credits of the required 

element of certainty of subject matter, as set out in the case law above.  The 

amounts of the Tax Credits are easily identifiable or traceable; and 

(c) Certainty of Object.  Section 6(a) of the Spin Master PSA is clear that the Tax 

Credits were to be held “in trust” by Arc for Spin Master’s benefit.   Spin Master is 

expressly and easily identified under the PSA.   The Tax Credits held for Spin 

Master’s benefit are easily identified and traceable. 

44. Accordingly, there is no doubt that the Tax Credits are the subject-matter of an express or 

implied trust under Spin Master PSA.   They do not constitute the “property” of the bankrupt for 

the purpose of section 67(1)(a) of the BIA. 

ii. In the Alternative, Tax Credits Are Subject to a Constructive Trust for Spin 

Master’s Benefit 
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45. In addition to an express trust, the Courts may impose a constructive trust in order to defeat 

an unjust enrichment by a secured creditor.  

46.  The test for unjust enrichment requires a benefit in the hands of the defendant, a 

corresponding deprivation suffered by the plaintiff and the absence of a juristic reason for the 

retention of the benefit by the defendant.
41

 

47. The test for finding a constructive trust based on wrongful conduct is as follows: 

(a) The defendant must have been under an equitable obligation, that is, an obligation 

of the type that courts of equity have enforced, in relation to the activities giving 

rise to the assets in his hands; 

(b) The assets in the hands of the defendant must be shown to have resulted from 

deemed or actual agency activities of the defendant in breach of his equitable 

obligation to the plaintiff; 

(c) The plaintiff must show a legitimate reason for seeking a proprietary remedy, either 

personal or related to the need to ensure that others like the defendant remain 

faithful to their duties; and 

(d) There must be no factors which would render imposition of a constructive trust 

unjust in all the circumstances of the case, e.g., the interests of intervening creditors 

must be protected.
42

 

                                                 
41

 Garland v. Consumers’ Gas Co., 2004 SCC 25, per Iacobucci J. at para. 30. 
42

 Re Redstone Investment Corp., 2015 ONSC 533, per Morawetz R.S.J. at para. 68. 
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48. Broadly speaking, a constructive trust may be imposed where “good conscience” so 

requires it: 

It thus emerges that a constructive trust may be imposed where good conscience so requires. The 

inquiry into good conscience is informed by…the dual reasons for which constructive trusts have 

traditionally been imposed: to do justice between the parties and to maintain the integrity of 

institutions dependent on trust-like relationships. Finally, it is informed by the absence of an 

indication that a constructive trust would have an unfair or unjust effect on the defendant or third 

parties, matters which equity has always taken into account. Equitable remedies are flexible; their 

award is based on what is just in all the circumstances of the case.
43

 [emphasis added] 

49. In this case, Spin Master submits that if this Honourable Court finds that the Tax Credits 

are not the subject of an express or implied trust, the Court should impose a constructive trust for 

the following reasons: 

(a) Arc was under a contractual and equitable obligation to pay the OCASE Tax 

Credits, within three days of receipt, to Spin Master.  As section 6(a) of the Spin 

Master PSA makes clear, Arc acted as agent for Spin Master to both “claim and 

collect” and “remit” the Tax Credits “in trust”.  Spin Master relied on Arc to fulfill 

its duties as its agent.  If the Tax Credits are not remitted back to Spin Master, as the 

parties intended, Arc would be in breach of its equitable obligations to Spin Master, 

as principal; 

(b) Spin Master has a legitimate reason for protecting its proprietary interest in the Tax 

Credits.  The Tax Credits were only ever intended as Spin Master’s property.  They 

were never intended to act as security for Arc’s obligations to GP or other secured 

creditors.  To ignore the fact that the Tax Credits were held in trust for Spin Master 

would deprive Spin Master of its proprietary interests; 

                                                 
43

 Cummings Estate v. Peopledge HR Services Inc., 2013 ONSC 2781, per Newbould J. at para. 

17, citing Soulos v. Korkontzilas, [1997] 2 S.C.R. 217, per McLachlin J. at para. 34.  
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(c) The imposition of a constructive trust would not be unjust in the circumstances of 

this case. It would protect Spin Master’s proprietary rights and affirm the 

agency-principal relationship established between Arc and Spin Master.  It would 

also affirm their contractual rights to each other.  By contrast, ignoring the trust 

relationship between Arc and Spin Master in this case would allow the Tax Credits 

to be used as collateral for secured creditors, an outcome never intended by any of 

the parties; 

(d) The secured creditors, including GP, would receive a windfall if trust funds were 

allocated as security for Arc’s obligations to them.  By contrast, as the beneficiary 

of a trust, Spin Master would suffer a corresponding deprivation.  There is no 

juristic reason for GP’s enrichment in this case.   Spin Master’s entry into the Spin 

Master PSA with Arc deliberately factored in the cost of the Tax Credits, as per 

industry standard.   Granting the tax credits to GP as a secured creditor of Arc 

would result in an unjust enrichment, contrary to the express terms of the Spin 

Master PSA, the equitable obligations owed by Arc as agent of Spin Master, and 

industry customs and standards; and 

(e) There are good policy reasons for imposing a constructive trust in this case.  The 

obvious purpose of the Tax Credit scheme is to incentivize the employment of 

Canadian and Ontario labour in the production and film industries.  The purpose of 

the Tax Credits is to keep production labour in Canada and Ontario.  That goal is 

undermined from a policy perspective if the Tax Credits can be used as a collateral 

for loans and secured creditors.  It was not the Legislature’s intention to undermine 

the Tax Credit program in Ontario (and Canada) by allowing funds intended to 
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promote the use of Ontario labour in the film industry to act as security for creditors 

like GP.    Moreover, if Spin Master is denied its proprietary rights in the Tax 

Credits, the effect would be that Spin Master “double paid” for a certain portion of 

the production services and certainly more than Spin Master ever contracted to pay.  

The denial of the payment of the Tax Credits to Spin Master on this Motion would 

negate the entire rationale for its deal with Arc and its selection of Ontario as the 

forum in which to produce Rusty Rivets. 

50. Accordingly, should this Honourable Court find that the Tax Credits were not impressed 

with an express or implied trust, Spin Master submits that the Court should impose a constructive 

trust on these funds to the benefit of Spin Master. 

 

iii. In the Further Alternative, Tax Credits Impressed with a a Quistclose Trust 

51. A Quistclose trust arises when funds are advanced for a specific purpose, but cannot be or 

are not used for that purpose.
44

   

52. A Quistclose trust will be found where: 

(a) The funds are advanced for a specific purpose; 

(b) The funds are paid to the party in receivership at a time when the party was 

operating under court supervised creditors' protection or under the supervision of 

the Monitor; and 

(c) If the funds are returned, there is no effect on the other creditors of the party under 

receivership. The funds were never the property of the party under receivership and 

its creditors have no entitlement to the funds in question.
45

 

                                                 
44

 Re Redstone Investment Corp., supra at para. 83. 
45

 Re Redstone Investment Corp., supra at para. 84. 
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53. Accordingly, a Quitsclose trust is imposed in equity to ensure that the funds used solely for 

their intended purpose and returned to the parties who advanced them.   

54. In Cummings Estate v. Peopledge HR Services Inc.,
46

 a 2013 decision of the Ontario 

Superior Court, the Court held that funds never intended for the respondent payroll processing 

company, Peopledge, or its creditors were impressed with an equitable Quitclose or constructive 

trust where “good conscience” so required: 

…it would appear to be inequitable to permit the general creditors of Peopledge other than the 

Customers who provided the funds to now be paid their claims from those funds. It was never 

intended that Peopledge or its creditors would have any beneficial interest in these funds. The issue 

is whether there is a basis in law to achieve this result. In my view there is. 

… 

If any particular Customer of Peopledge had a trust agreement with Peopledge, this Quistclose type 

of trust would not be necessary to impress the payroll funds advanced to Peopledge with a trust. For 

any Customer of Peopledge without an express trust agreement, I accept that a trust as in Quistclose 

should be recognized. 

… 

…In this case, Peopledge and its general creditors would be enriched by having the ability to access 

the payroll funds advanced by Customers to Peopledge. The Customers, and their employees, 

would be deprived by not having the funds paid to them and there would be no juristic reason for 

this to occur. It was never intended that Peopledge, or its creditors, would have any beneficial 

interest in the payroll funds advanced by Customers.
47

  [emphasis added] 

 

55. Spin Master submits in the alternative that there are good reasons to impose a Quistclose 

trust in this case.   

56. The Tax Credits were advanced for a specific purpose, i.e. to reimburse Spin Master for 

employing Canadian and Ontario Labour in the production of “Rusty Rivets Season One”.  The 

Tax Credits were paid when Arc was in receivership.   The Tax Credits were never Arc’s property 

                                                 
46

 2013 ONSC 2781, per Newbould J. 
47

 Cummings Estate v. Peopledge HR Services Inc., supra at paras. 13, 14 & 18. 

https://www.canlii.org/en/on/onsc/doc/2013/2013onsc2781/2013onsc2781.html?resultIndex=1
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and Arc’s secured creditors have no basis to claim otherwise.  It would be inequitable to permit 

Arc’s general creditors to be paid their claims from the Tax Credits, which were never intended for 

that purpose.  It would unjustly enrich GP and provide little incentive for production companies in 

Canada to employ and use Canadian labour. 

57. In the circumstances, a Quistclose trust should be impressed on the Tax Credits. 

iv. Complete and Absolute Assignment of Tax Credit 

58. Where there has been the assignment of a debt and the assignor becomes bankrupt or 

otherwise seeks protection from its creditors, the debt does not form part of the bankrupt’s estate.  

If the assignor receives payment of the principal of the debt, these receipts are held in trust for the 

assignee.  They are unavailable for distribution amongst the assignor’s creditors: 

…the Agreement in this case completely and irrevocably assigned to Pythe Navis 6% of all 

proceeds received from the insurer in respect of the loss. No suggestion of a lien, charge or security 

interest arises either on the face of the document or otherwise. In the absence of any persuasive 

argument to the contrary, I see no error in the trial judge's conclusion that the Agreement effected a 

'complete' (to use a neutral term) assignment of part of the insurance proceeds to Pythe Navis and 

did not create a security interest for purposes of the BIA or otherwise...
48

  [emphasis added] 

 

59. In this case, Arc as assignor received the Tax Credits in trust for Spin Master as assignee.  

Under the Spin Master PSA and in equity, this constitute a “complete assignment”, such that it 

cannot form the subject-matter of GP’s security interest under section 67(1)(a) of the BIA. 

60. Accordingly, the Tax Credits amount to a proprietary trust interest under section 67(1)(a) 

and are not at all impressed with GP’s security interest. 

                                                 
48

 See, for example, Re Redstone Investment Corp., 2015 ONSC 533, per Morawetz R.S.J. at para. 

54, citing Pythe Navis Adjusters Corp. v. Columbus Hotel Co. (1991), 2014 BCCA 262, per 

Newbury J.A. at para. 32. 
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v. The PPSA does not Apply to the Tax Credits 

61. Section 2 of the Personal Property Security Act (the “PPSA”)
49

 provides that the Act only 

applies to every transaction that in substance creates a security interest: 

2. Subject to subsection 4 (1), this Act applies to, 

 

(a) every transaction without regard to its form and without regard to the person who has 

title to the collateral that in substance creates a security interest including, without limiting 

the foregoing, 

 

(i) a chattel mortgage, conditional sale, equipment trust, debenture, floating 

charge, pledge, trust indenture or trust receipt, and 

(ii) an assignment, lease or consignment that secures payment or performance of 

an obligation.
50

  

 

62. “Security interest” is defined under the PPSA as: 

“security interest” means an interest in personal property that secures payment or 

performance of an obligation, and includes, whether or not the interest secures payment or 

performance of an obligation, 

(a) the interest of a transferee of an account or chattel paper, and 

(b) the interest of a lessor of goods under a lease for a term of more than one year.
51

 

 

63. “Collateral” is defined under the PPSA as “personal property that is subject to a security 

interest”.
52

 

64. In this case, the Tax Credits do not constitute “collateral” under the PPSA.  The Tax Credits 

are not the personal property of Arc that secure payment or the performance of an obligation of 

Arc.  Arc could not grant a security interest in property it did not own.   

65. Accordingly, the Tax Credits do not meet the definition of “collateral” for the purposes of 

subsection 2(1) of the PPSA.  The PPSA simply does not apply. 

                                                 
49

 R.S.O. 1990, c.P.10. 
50

 PPSA, supra at ss. 2, 4(1) & 20(1). 
51

 PPSA, supra at s.1(1). 
52

 PPSA, supra at s.1(1).  See generally Centennial Plymouth Chrysler (1973) Ltd. (c.o.b. Klean 

Auto Leasing) v. Conlin, [2000] O.J. No. 709 (Sup. Ct.), per Marchand J. 

https://www.ontario.ca/laws/statute/90p10#BK2
https://www.ontario.ca/laws/statute/90p10#BK2
https://www.ontario.ca/laws/statute/90p10#BK0
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PART IV - ORDER REQUESTED 

66. For all the foregoing reasons, Spin Master seeks an Order that the Tax Credits constitute 

trust property in favour of Spin Master and are not in any way impressed with GP’s security 

interest.  Spin Master seeks an Order that the Receiver distribute the proceeds relating to the Tax 

Credits to Spin Master.  Spin Master seeks the costs of this Motion, payable by GP and the 

Receiver, on a substantial indemnity scale. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19
th

 day of June, 2020. 

  
 S. Fay Sulley / Marco P. Falco, Torkin Manes 

LLP, Lawyers for the Responding Party, Spin 

Master Ltd. 
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SCHEDULE “B” 

 

1. BANKRUPTCY AND INSOLVENCY ACT, R.S.C., 1985, c. B-3 

Property of bankrupt 

 67 (1) The property of a bankrupt divisible among his creditors shall not comprise 

(a) property held by the bankrupt in trust for any other person; 

(b) any property that as against the bankrupt is exempt from execution or seizure under any 

laws applicable in the province within which the property is situated and within which the 

bankrupt resides; 

(b.1) goods and services tax credit payments that are made in prescribed circumstances to the 

bankrupt and that are not property referred to in paragraph (a) or (b); 

(b.2) prescribed payments relating to the essential needs of an individual that are made in 

prescribed circumstances to the bankrupt and that are not property referred to in paragraph (a) 

or (b); or 

(b.3) without restricting the generality of paragraph (b), property in a registered retirement 

savings plan, a registered retirement income fund or a registered disability savings plan, as 

those expressions are defined in the Income Tax Act, or in any prescribed plan, other than 

property contributed to any such plan or fund in the 12 months before the date of bankruptcy, 

but it shall comprise 

(c) all property wherever situated of the bankrupt at the date of the bankruptcy or that may be 

acquired by or devolve on the bankrupt before their discharge, including any refund owing to 

the bankrupt under the Income Tax Act in respect of the calendar year — or the fiscal year of 

the bankrupt if it is different from the calendar year — in which the bankrupt became a 

bankrupt, except the portion that 

 (i) is not subject to the operation of this Act, or 

 (ii) in the case of a bankrupt who is the judgment debtor named in a garnishee summons 

served on Her Majesty under the Family Orders and Agreements Enforcement Assistance 

Act, is garnishable money that is payable to the bankrupt and is to be paid under the 

garnishee summons, and 

(d) such powers in or over or in respect of the property as might have been exercised by the 

bankrupt for his own benefit. 

 Marginal note:Deemed trusts 

(2) Subject to subsection (3), notwithstanding any provision in federal or provincial legislation 

that has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt 

shall not be regarded as held in trust for Her Majesty for the purpose of paragraph (1)(a) unless it 

would be so regarded in the absence of that statutory provision. 

https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/F-1.4
https://laws-lois.justice.gc.ca/eng/acts/F-1.4
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 Marginal note:Exceptions 

(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 

227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or 

subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this subsection 

referred to as a “federal provision”) nor in respect of amounts deemed to be held in trust under any 

law of a province that creates a deemed trust the sole purpose of which is to ensure remittance to 

Her Majesty in right of the province of amounts deducted or withheld under a law of the province 

where 

o (a) that law of the province imposes a tax similar in nature to the tax imposed under the Income 

Tax Act and the amounts deducted or withheld under that law of the province are of the same 

nature as the amounts referred to in subsection 227(4) or (4.1) of the Income Tax Act, or 

o (b) the province is a province providing a comprehensive pension plan as defined in 

subsection 3(1) of the Canada Pension Plan, that law of the province establishes a provincial 

pension plan as defined in that subsection and the amounts deducted or withheld under that 

law of the province are of the same nature as amounts referred to in subsection 23(3) or (4) of 

the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a deemed 

trust is, notwithstanding any Act of Canada or of a province or any other law, deemed to have the 

same effect and scope against any creditor, however secured, as the corresponding federal 

provision. 

 

Vesting of property in trustee 

71 On a bankruptcy order being made or an assignment being filed with an official receiver, a 

bankrupt ceases to have any capacity to dispose of or otherwise deal with their property, which 

shall, subject to this Act and to the rights of secured creditors, immediately pass to and vest in the 

trustee named in the bankruptcy order or assignment, and in any case of change of trustee the 

property shall pass from trustee to trustee without any assignment or transfer. 

R.S., 1985, c. B-3, s. 71 1997, c. 12, s. 67 2004, c. 25, s. 44. 

2. PERSONAL PROPERTY SECURITY ACT, R.S.O. 1990, c.P.10  
 

1 (1)   In this Act, 

 

“collateral” means personal property that is subject to a security interest; (“bien 

grevé”) 

 

“security interest” means an interest in personal property that secures payment or 

performance of an obligation, and includes, whether or not the interest secures 

payment or performance of an obligation, 

(a) the interest of a transferee of an account or chattel paper, and 

(b) the interest of a lessor of goods under a lease for a term of more than one year. 

https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/C-8
https://laws-lois.justice.gc.ca/eng/acts/E-5.6
https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/C-8
https://laws-lois.justice.gc.ca/eng/acts/C-8
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2.  Subject to subsection 4 (1), this Act applies to, 

(a) every transaction without regard to its form and without regard to the person 

who has title to the collateral that in substance creates a security interest including, 

without limiting the foregoing, 

(i) a chattel mortgage, conditional sale, equipment trust, debenture, floating 

charge, pledge, trust indenture or trust receipt, and 

(ii) an assignment, lease or consignment that secures payment or 

performance of an obligation; 

(b) a transfer of an account or chattel paper even though the transfer may not secure 

payment or performance of an obligation; and 

(c) a lease of goods under a lease for a term of more than one year even though the 

lease may not secure payment or performance of an obligation.  R.S.O. 1990, 

c. P.10, s. 2; 2006, c. 34, Sched. E, s. 2. 

(h) to an assignment of accounts made solely to facilitate the collection of accounts 

for the assignor; or 

(i) to an assignment of an unearned right to payment to an assignee who is to 

perform the assignor’s obligations under the contract.  R.S.O. 1990, c. P.10, 

s. 4 (1); 2006, c. 8, s. 124; 2017, c. 2, Sched. 3, 8 (1). 

 

4 (1)  Except as otherwise provided under this Act, this Act does not apply, 

(a) to a lien given by statute or rule of law, except as provided in subclause 

20 (1) (a) (i) or section 31; 

(b) to a deemed trust arising under any Act, except as provided in subsection 30 (7); 

(c) to a transfer of an interest or claim in or under any policy of insurance or 

contract of annuity, other than a contract of annuity held by a securities 

intermediary for another person in a securities account; 

(d) to a transaction under the Pawnbrokers Act; 

Note: On a day to be named by proclamation of the Lieutenant Governor, clause 4 

(1) (d) of the Act is repealed and the following substituted: (See: 2019, c. 4, Sched. 

2, s. 2) 

(d) to a transaction between a pledgor and a person who carries on the business of 

taking, by way of pawn or pledge, any article for the repayment of money lent on 

the basis of the pawn or pledge; 

(e) to the creation or assignment of an interest in real property, including a 

mortgage, charge or lease of real property, other than, 

(i) an interest in a fixture, or 

(ii) an assignment of a right to payment under a mortgage, charge or lease 

where the assignment does not convey or transfer the assignor’s interest in 

the real property; 

(f) to an assignment for the general benefit of creditors to which the Assignments 

and Preferences Act applies; 
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(g) to a sale of accounts or chattel paper as part of a sale of the business out of 

which they arose unless the vendor remains in apparent control of the business after 

the sale; 

(h) to an assignment of accounts made solely to facilitate the collection of accounts 

for the assignor; or 

(i) to an assignment of an unearned right to payment to an assignee who is to 

perform the assignor’s obligations under the contract.  R.S.O. 1990, c. P.10, 

s. 4 (1); 2006, c. 8, s. 124; 2017, c. 2, Sched. 3, 8 (1). 

4(2)  The rights of buyers and sellers under subsection 20 (2) and sections 39, 40, 41 and 

43 of the Sale of Goods Act are not affected by this Act.  R.S.O. 1990, c. P.10, 

s. 4 (2). 

 

s. 20 (1) Except as provided in subsection (3), until perfected, a security interest, 

(a) in collateral is subordinate to the interest of, 

(i) a person who has a perfected security interest in the same collateral or 

who has a lien given under any other Act or by a rule of law or who has a 

priority under any other Act, or 

(ii) a person who causes the collateral to be seized through execution, 

attachment, garnishment, charging order, equitable execution or other legal 

process, or 

(iii) all persons entitled by the Creditors’ Relief Act, 2010 or otherwise to 

participate in the distribution of the property over which a person described 

in subclause (ii) has caused seizure of the collateral, or the proceeds of such 

property; 

(b) in collateral is not effective against a person who represents the creditors of the 

debtor, including an assignee for the benefit of creditors and a trustee in 

bankruptcy; 

(c) in chattel paper, documents of title, instruments or goods is not effective against 

a transferee thereof who takes under a transaction that does not secure payment or 

performance of an obligation and who gives value and receives delivery thereof 

without knowledge of the security interest; 

(d) in intangibles other than accounts is not effective against a transferee thereof 

who takes under a transaction that does not secure payment or performance of an 

obligation and who gives value without knowledge of the security interest.  R.S.O. 

1990, c. P.10, s. 20 (1); 2006, c. 8, s. 132; 2010, c. 16, Sched. 4, s. 28. 

 
20(2)   The rights of a person,  

(a) who has a statutory lien referred to in subclause (1) (a) (i) arise, 

(i) in the case of the bankruptcy of the debtor, at the effective date of the 

bankruptcy, or 

(ii) in any other case, when the lienholder has taken possession or otherwise 

done everything necessary to make the lien enforceable in accordance with 

the provisions of the Act creating the lien; 
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(b) under clause (1) (b) in respect of the collateral are to be determined as of the 

date from which the person’s representative status takes effect.  R.S.O. 1990, 

c. P.10, s. 20 (2). 

 

 

20(3)   A purchase-money security interest that is perfected by registration, 

(a) in collateral, other than an intangible, before or within 15 days after, 

(i) the debtor obtains possession of the collateral, or 

(ii) a third party, at the request of the debtor, obtains possession of the 

collateral, 

whichever is earlier; or 

(b) in an intangible before or within 15 days after the attachment of the security 

interest in the intangible, 

has priority over an interest set out in subclause (1) (a) (ii) and is effective against a person 

described in clause (1) (b).  R.S.O. 1990, c. P.10, s. 20 (3); 2010, c. 16, Sched. 5, s. 4 (2); 2017, c. 

2, Sched. 3, 8 (2). 
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PART I - OVERVIEW 

1. In reply to GP’s Factum on this Motion, Spin Master submits the following: 

(a) The PPSA Does not Apply to Defeat Spin Master’s Trust Interest in the Tax 

Credits.  On this Motion, GP conveniently ignores the fundamental nature of the 

Tax Credits as trust property in favour of Spin Master in order to give primacy to 

its interests under the PPSA.  However, GP’s position is inconsistent with Canadian 

case law which makes it clear that proprietary trust interests are not “security 

interests” or “collateral” for the purposes of provincial PPSA legislation.  Rather, 

they constitute “property held by the bankrupt in trust” under section 67(1)(a) of 

the BIA.   In any event, Ontario law is clear that equity can intervene to impose a 

trust in order to advance the principle of commercial morality, even if to do so 

would defy the ordinary statutory ranking of creditors.  In this case, Spin Master 

does not stand on the same footing as an ordinary creditor of Arc.  The law of trust 

and equity is not an “archaic form of security”, as GP alleges.  To the contrary, 

equity in this case would ensure that creditors such as GP do not undermine Arc’s 

and Spin Master’s clear intent to treat the Tax Credits as trust property.   

(b) The Tax Credits are Held in Trust and are not “Disguised” Security Interests.  

Throughout its factum, GP repeatedly attempts to cast the Tax Credits in favour of 

Spin Master as a “disguised security interest” for which there is no “certainty of 

subject matter” so as to constitute a trust.  With respect, GP attempts to create 

uncertainty where there is none.  Section 6(a) of the Spin Master PSA expressly 

identifies the applicable Tax Credits.  The fact that the exact amounts that would 



2 

 

11705.0222/17206521_.1 

be received by Arc could not be determined with exact precision until production 

work was carried out does not lead to a fatal uncertainty of subject-matter, as GP 

suggests.  All parties understood what the Tax Credits were.  They remain clear and 

ascertainable; 

(c) GP’s Reliance on Deemed Statutory Trusts is Misplaced.  In its factum, GP places 

extensive reliance on the law governing priorities with respect to statutory deemed 

trusts under subsections 67(2) and (3) of the BIA.  It is not entirely clear why GP 

relies on these subsections.  The issue is not whether the Tax Credits give rise to a 

statutory deemed trust, but whether the Tax Credits are trust property for the 

purposes of subsection 67(1) of the BIA.  To the extent that Spin Master relies on 

any case law concerning a statutory deemed trust, it is to illustrate the requirements 

of a trust at common law; 

(d) There is a Clear Equitable Wrong leading to GP’s Unjust Enrichment.  Contrary 

to GP’s position, if GP is awarded the Tax Credits on this Motion, it would allow 

them to be used as collateral for secured creditors, an outcome never envisioned by 

Arc or Spin Master and contrary to the express intention by the parties to hold the 

Tax Credits in trust.  GP’s effort on this Motion to cast the Tax Credits as an 

ordinary security interest would undermine their very purpose, which is to 

incentivize the employment of Canadian and Ontario labour in film production, not 

act as collateral for secured creditors.  The equities clearly favour recognizing the 

relationship between Arc and Spin Master vis-á-vis the Tax Credits for what it truly 

is—a trust relationship. 
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2. Accordingly, Spin Master seeks an Order that the Tax Credits are trust property to be 

distributed to Spin Master in these proceedings. 

3. For ease of reference, Spin Master relies in this Factum on all terms as defined in the 

Responding Factum of Spin Master Ltd., dated June 19, 2020. 

PART II - ARGUMENT 

i. PPSA Does Not Apply.  There is No Security Interest or Collateral in the Tax Credits 

as Trust Property. 

4. Section 2(1) of Ontario’s PPSA states that the Act applies to every transaction that “in 

substance creates a security interest…”.1   

5. A “security interest” is defined under the PPSA as: 

…an interest in personal property that secures payment or performance of an obligation, and 

includes, whether or not the interest secures payment or performance of an obligation, 

(a) the interest of a transferee of an account or chattel paper, and 

(b) the interest of a lessor of goods under a lease for a term of more than one year.2  [emphasis 

added] 

6. GP argues that the Tax Credits constitute an interest of a “transferee of an account”, such 

that they amount to a “security interest” for the purposes of the PPSA, whether or not that interest 

is “premised on the payment of an obligation”.3  This argument could have merit, but for the fact 

that it ignores the fundamental nature of the Tax Credits as the subject-matter of a an express, 

implied, resulting or constructive trust, not the “transfer of an account”.   

                                                 
1 PPSA, supra at s.2(1). 
2 PPSA, supra at s.1(1). 
3 Factum  of the Plaintiff, undated (“GP Factum”), at paras. 40 & 42. 

https://www.ontario.ca/laws/statute/90p10#BK2
https://www.ontario.ca/laws/statute/90p10#BK2
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7. The Tax Credits do not meet the definition of “security interest” or “collateral” under the 

PPSA.  The proper analysis is to understand them as trust property for the purposes of subsection 

67(1)(a) of the BIA.  This analysis accords with Canadian case law that excludes trust property 

from the application of provincial PPSA legislation where “security interests” are not at issue. 

8. In Re Ellingsen, a 2000 decision of the British Columbia Court of Appeal,4 a purchaser 

obtained possession of a truck from a dealership, before financing for the truck was arranged.  The 

purchase agreement was conditional on the arrangement of financing for the truck.  No security 

interest was registered in the vehicle under the B.C. PPSA.  Ultimately, financing was never 

arranged and the purchaser made an assignment into bankruptcy.  The dealership claimed a 

beneficial interest to the truck.  It claimed that the purchaser only held bare legal title to the truck 

and that the purchaser was a trustee of the beneficial interest in favour of the dealership.  The 

dealership argued that the PPSA had no application because the purchaser never held a “security 

interest” in the truck.   

9. Citing both the B.C. PPSA and section 67(1) of the BIA, the British Columbia Court of 

Appeal agreed with the dealership and imposed a constructive trust.  In so doing, the Court rejected 

the Trustee in Bankruptcy’s argument that the constructive trust in this case amounted to a 

“security interest” as defined under the PPSA: 

The Trustee submits, in the alternative, that any equitable interest supporting a trust in the 

circumstances amounts to a security interest for the purposes of the PPSA, in the sense that that 

interest only existed as a method for securing payment of the truck. 

… 

                                                 
4 (2000), 1 P.P.S.A.C. (3d) 307 (B.C.C.A.), per Donald J. 

https://www.canlii.org/en/bc/bcca/doc/2000/2000bcca458/2000bcca458.html?resultIndex=1
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…I do not know how it could be said that a constructive trust secures a payment or the 

performance of an obligation; rather its purpose is to prevent an unjust outcome.5 [emphasis 

added] 

10. The Court further held that the PPSA did not provide a “juristic reason” for the enrichment. 

There was never anything to register under the PPSA as there was no “security interest” in the 

truck and the truck did not amount to “collateral”: 

If [the dealership’s] interest is a security interest the consequences of not registering the interest 

are prescribed by s. 20(b)(i) of the PPSA. The collateral goes into the general estate by operation 

of statute and hence a juristic reason exists for the enrichment. It is necessary to repeat, in order 

to deal with this point, that in my opinion [the dealership’s] interest was not a security interest 

within the meaning of the Act. There was nothing to register. The truck was not collateral to 

any enforceable contract. The substance of the transaction, not its form, must determine whether 

a security interest was created…It follows that s. 20(b)(i) does not provide a juristic reason in 

answer to a claim of unjust enrichment.6 [emphasis added] 

11. Moreover, the Court concluded that the imposition of a constructive trust would not re-

order the priority of other creditors, because the dealership, as the beneficiary of a constructive 

trust, did not have the same status as an “ordinary creditor”.  This is the same argument advanced 

by GP on this Motion.7  The Court in Re Ellingson expressly rejected it: 

…In my judgment, for the reasons I have given, [the dealership] does not stand on the same 

footing as the general creditors and as a result I do not think the remedy I would impose 

unfairly deprives other creditors of an asset to which they have any reasonable entitlement.8 

[emphasis added] 

12. A similar line of reasoning was applied by Saskatchewan Court of Queen’s Bench in 

Bankruptcy in the 1991 case, Graff v. Bitz Estate (Trustee of).9   

                                                 
5 Re Ellingsen, supra at paras. 27 & 28.  Note that “security interest” for the purposes of Ontario’s 

PPSA is similarly defined as “an interest in personal property that secures payment or 

performance of an obligation, and includes, whether or not the interest secures payment or 

performance of an obligation…”:  see PPSA, supra at s.1(1). 
6 Re Ellingsen, supra at para. 30.   
7 GP Factum, at para. 64. 
8 Re Ellingsen, supra at para. 37.   
9 [1991] S.J. No. 605 (Q.B.), per Hunter J. 

https://www.ontario.ca/laws/statute/90p10#BK4
https://www.canlii.org/en/sk/skqb/doc/1991/1991canlii7694/1991canlii7694.html?resultIndex=1
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13. In Graff, Bitz operated a specialty car business.  Bitz purchased a Porche and the applicant 

advanced him money to purchase the Porche for himself.  The vehicle remained registered in Bitz’s 

name.  Bitz declared bankruptcy.  The Trustee in Bankruptcy claimed that the applicant’s advance 

was simply a loan and that the applicant was merely an unsecured creditor.   The Trustee argued 

that the applicant’s interest in the Porche was therefore subordinate to that of the Trustee under the 

Saskatchewan PPSA.  The applicant argued that Bitz held the Porche in trust for the applicant. 

14. Relying on subsection 67(1) of the BIA, the Court concluded that Bitz held the Porche in a 

resulting trust for the applicant.  The Court rejected the argument that, as the beneficiary of a 

resulting trust, the applicant was simply an unsecured creditor: 

The Trustee argues that in the instant case, Mr. Graff [the applicant] could have protected 

himself by registering a security interest under The Personal Property Security Act. He did 

not do so and he, therefore, ranks as an unsecured creditor. 

I do not agree with the Trustee that the receipt for the $6,300.00 U.S. executed by Mr.'s Graff and 

Bitz evidences a loan. It is very clear from the receipt that the funds were to be used by Mr. Bitz 

for the purchase of a specific article, namely, a "1985 1/2 Porsche 944". Furthermore, it was 

specified that this vehicle was to be purchased from "MPLS Auto Auction". In this respect, there 

is a clear description of the article to be purchased, absent only the serial number of the vehicle. 

Further, it is clear that Mr. Graff supplied the funds for the specific purpose of purchasing the 

Porsche and that Mr. Graff was the "owner" of the vehicle. It is true that once Mr. Bitz had 

completed the purchase on behalf of Mr. Graff, he did not register ownership in the vehicle to Mr. 

Graff. The evidence of a contractual relationship between Mr. Bitz and Graff was not in the 

purchase of the vehicle, it was the agreement to share any net profit that in the event the Porsche 

was sold and Mr. Bitz would then receive 40% as the selling agent. 

So far as the requirements necessary to establish an express trust, it is clear that the elements of 

certainty of subject and certainty of object are satisfied. The issue is whether there is certainty of 

intent. There is no question but that the parties did not use "trust" language. However, as noted by 

Registrar Ferron in Re 389179 Ontario Limited, supra, all three elements need only be satisfied for 

the purpose of an express trust but not for a resulting trust. I am satisfied that the elements have 

been established to find that the Porsche belonged to Mr. Graff and that Mr. Bitz had 

possession and registered ownership of the vehicle (as to the later, not with the express 

permission of Mr. Graff) and that the Porsche was held by Mr. Bitz on a resulting trust for 

Mr. Graff. 

Because the elements of a resulting trust have been satisfied, this case is clearly distinguishable 

from the situation of an inventory financier and I find that the arrangement between Mr. Bitz 

and Mr. Graff did not constitute a security interest (purchase-money or otherwise) within the 
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meaning of the Personal Property Security Act, supra, as suggested by the trustee in bankruptcy. 
10   [emphasis added] 

15. The reasoning in the Ellingsen  and Bitz Estate cases, supra, is consistent with Ontario 

authority which has made it clear that it is appropriate for equity to intervene to impose a remedial 

trust, despite the reality that to do so defy the formal statutory process of, for example, the BIA.11 

16. Accordingly, GP’s emphasis on the Tax Credits as amounting to nothing more than a 

security interest or unsecured obligation under the PPSA12 ignores: 

(a) The fundamental nature of the Tax Credits as an express, implied, constructive, 

resulting, Quistclose trust or an absolute assignment; 

(b) That the trust created between Spin Master and ARC under Spin Master PSA or 

otherwise means that the Tax Credits could not constitute a “security interest” or 

“collateral” under the PPSA; 

(c) That as the beneficiary of a trust relationship, Spin Master does not stand on the 

same footing as a general creditor of Arc; and 

(d) Ontario law is clear that equity may intervene to impose a remedial trust, despite 

the fact that to do so could defy the ordinary statutory ranking of creditors under 

the PPSA or the BIA. 

                                                 
10 Graff v. Bitz Estate, supra.  
11 See Wilson Estate (Re), [2019] O.J. No. 1067, per Chiappetta J. at paras. 45-47, citing Re Ascent, 

9 P.P.S.A.C. (3d) 176 (Sup. Ct.), per Deputy Registrar Whittie at para. 17. 
12 GP Factum, at para. 39. 

https://www.canlii.org/en/sk/skqb/doc/1991/1991canlii7694/1991canlii7694.html?autocompleteStr=graff%20v%20bitz&autocompletePos=1


8 

 

11705.0222/17206521_.1 

17. The law of trust and equity is not an “archaic form of security” that allows Spin Master to 

circumvent the PPSA regime, as GP suggests.13  To the contrary, equity in this case ensures that 

creditors such of GP do not undermine Arc’s and Spin Master’s clear intent to treat the Tax Credits 

as trust property.   

18. Accordingly, GP’s submission that the PPSA regime governs this dispute at the expense of 

equity is misplaced and ought to be rejected. 

ii. The Tax Credits, as Trust Property, are not “Disguised” Security Interests 

19. Throughout its factum, GP attempts to cast the Tax Credit trust in favour of Spin Master 

as a “disguised security interest”.14  GP argues that the Spin Master PSA does not create a trust in 

the Tax Credits because there was allegedly no “certainty of subject[-matter]” at the time the 

contracts were entered into.15   GP states because no tax credits could be applied until eligible 

expenses were incurred, it would not be known exactly what amounts would be received by Arc.16  

With respect, this argument misses the mark. It tries to create “uncertainty” where there is none. 

20. In Royal Bank of Canada v. A-1Asphalt Maintenance, the Ontario Court of Appeal held 

that language as broad as “all amounts, owing to a contractor or subcontractor, whether or not due 

or payable” was sufficient to create certainty of subject-matter for the purposes of a trust.17  In this 

case, the Spin Master PSA is even more specific.   Section 6(a) of the Spin Master PSA expressly 

identifies the applicable credits as the Ontario File and Television Tax Credit, the OCASE Tax 

                                                 
13 GP Factum, at para. 46. 
14 GP Factum, at para. 54. 
15 GP Factum, at para. 56. 
16 GP Factum, at para. 56. 
17 Royal Bank of Canada v. A-1 Asphalt Maintenance Ltd., 2019 ONCA 9, per Sharpe J.A. at para. 

84. 
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Credit as well as the federal Tax Credits.  The fact that the exact amounts that would be received 

by Arc could not be determined with exact precision until work was carried out does not lead to 

an uncertainty of subject matter, as GP suggests.18 

 iii. The Law Regarding Statutory Deemed Trusts is Irrelevant  

21. In its Factum, GP’s places extensive reliance on the law governing priorities with respect 

to statutory deemed trusts under subsections 67(2) and (3) of the BIA.19  It is not entirely clear why 

GP is relying on these subsections.  GP’s argument is misplaced and misconstrues Spin Master’s 

position.  

22. Sections 67(2) and (3) of the BIA largely concern “statutory deemed trusts” as set out in 

other statutes and have nothing to do with the express language of subsection 61(1)(a) of the BIA, 

on which Spin Master relies, which provides that the property of a bankrupt divisible among its 

creditors shall not comprise…property held by the bankrupt in trust for any other person”.20  To 

the extent that GP relies on the statutory deemed trust provisions under the BIA, its argument 

should be dismissed.    

23. The cases on which Spin Master relies21 which involve deemed statutory trusts, such as 

trusts under the Construction Lien Act (the “CLA”), are not being cited because Spin Master is 

taking the position on this Motion that the Tax Credits are the subject-matter of a deemed statutory 

trust under the CLA, for example.   Rather, these cases are material to the extent they deal generally 

                                                 
18 GP Factum, at para. 56. 
19 GP Factum, at para. 55. 
20 BIA, supra at s.67(1)(a). 
21 See, for example, Royal Bank of Canada v. A-1 Asphalt Maintenance, 2019 ONCA 9, per Sharpe 

J.A. at para. 9. 
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with “trusts” and the requirements of a trust for the purpose of the exemption under section 61(1)(a) 

of the BIA.  This is why GP cites no authority to substantiate its position in this regard.22 

iv. There is Clear Equitable Wrong Leading to GP’s Unjust Enrichment 

24. GP argues that Spin Master cannot point to a “separate, free-standing equitable wrong that 

occurred” such that Spin Master is entitled to a constructive trust.23  This position misconstrues 

the test for a constructive trust which requires that Spin Master show the absence of a juristic 

reason for the retention of the Tax Credits by GP.  It does not require Spin Master to show that an 

equitable wrong occurred.   

25. In any event, if GP is entitled to the Tax Credits, contrary to the trust created by Arc and 

Spin Master, an equitable wrong has clearly occurred—it would allow the Tax Credits to be used 

as collateral for secured creditors, an outcome never envisioned or intended by any of the parties.  

It would further undermine the very purpose of the Tax Credits, which is to incentivize the 

employment of Canadian and Ontario labour in film production.  The equities clearly favour 

recognizing the relationship between Arc and Spin Master vis-á-vis the Tax Credits for what it 

truly is—a trust relationship. 

PART III - ORDER REQUESTED 

26. Accordingly, for all the foregoing reasons, Spin Master seeks an Order that the Tax Credits 

constitute trust property in favour of Spin Master and are in no way impressed with GP’s security 

interest over Arc.   Spin Master also seeks an order that the Receiver distribute the proceeds relating 

                                                 
22 GP Factum, at para. 56. 
23 GP Factum, at para. 62. 
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to the Tax Credit to Spin Master.  Spin Master further seeks the costs of this Motion, payable by 

GP and the Receiver, on a substantial indemnity scale. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 17th day of July, 2020. 

  
 S. Fay Sulley / Marco P. Falco, Torkin Manes 

LLP, Lawyers for the Responding Party, Spin 

Master Ltd. 
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SCHEDULE “A” 
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ONSC 1278 

4. Re Ascent, 9 P.P.S.A.C. (3d) 176 (Sup. Ct.) 

5. Royal Bank of Canada v. A-1 Asphalt Maintenance, 2019 ONCA 9 
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SCHEDULE “B” 

 

1. PERSONAL PROPERTY SECURITY ACT, R.S.O. 1990, C. P.10 
 

1 (1) In this Act, 

 

 “collateral” means personal property that is subject to a security interest; (“bien grevé”) 

*** 

 “security interest” means an interest in personal property that secures payment or performance 

of an obligation, and includes, whether or not the interest secures payment or performance of an 

obligation, 

(a) the interest of a transferee of an account or chattel paper, and 

(b) the interest of a lessor of goods under a lease for a term of more than one year; (“sûreté”) 

 

2.  Subject to subsection 4 (1), this Act applies to, 

(a) every transaction without regard to its form and without regard to the person who has 

title to the collateral that in substance creates a security interest including, without 

limiting the foregoing, 

(i) a chattel mortgage, conditional sale, equipment trust, debenture, floating charge, 

pledge, trust indenture or trust receipt, and 

(ii) an assignment, lease or consignment that secures payment or performance of an 

obligation; 

(b) a transfer of an account or chattel paper even though the transfer may not secure 

payment or performance of an obligation; and 

(c) a lease of goods under a lease for a term of more than one year even though the lease 

may not secure payment or performance of an obligation.  R.S.O. 1990, c. P.10, s. 2; 

2006, c. 34, Sched. E, s. 2. 

 

4 (1) Except as otherwise provided under this Act, this Act does not apply, 

(a) to a lien given by statute or rule of law, except as provided in subclause 20 (1) (a) (i) or 

section 31; 

(b) to a deemed trust arising under any Act, except as provided in subsection 30 (7); 

(c) to a transfer of an interest or claim in or under any policy of insurance or contract of annuity, 

other than a contract of annuity held by a securities intermediary for another person in a 

securities account; 
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(d) to a transaction under the Pawnbrokers Act; 

Note: On a day to be named by proclamation of the Lieutenant Governor, clause 4 (1) (d) of the 

Act is repealed and the following substituted: (See: 2019, c. 4, Sched. 2, s. 2) 

(d) to a transaction between a pledgor and a person who carries on the business of taking, by way 

of pawn or pledge, any article for the repayment of money lent on the basis of the pawn or 

pledge; 

(e) to the creation or assignment of an interest in real property, including a mortgage, charge or 

lease of real property, other than, 

(i) an interest in a fixture, or 

(ii) an assignment of a right to payment under a mortgage, charge or lease where the assignment 

does not convey or transfer the assignor’s interest in the real property; 

(f) to an assignment for the general benefit of creditors to which the Assignments and 

Preferences Act applies; 

(g) to a sale of accounts or chattel paper as part of a sale of the business out of which they arose 

unless the vendor remains in apparent control of the business after the sale; 

(h) to an assignment of accounts made solely to facilitate the collection of accounts for the 

assignor; or 

(i) to an assignment of an unearned right to payment to an assignee who is to perform the 

assignor’s obligations under the contract.  R.S.O. 1990, c. P.10, s. 4 (1); 2006, c. 8, s. 124; 2017, 

c. 2, Sched. 3, 8 (1). 

Rights under Sale of Goods Act 

(2) The rights of buyers and sellers under subsection 20 (2) and sections 39, 40, 41 and 43 of the 

Sale of Goods Act are not affected by this Act.  R.S.O. 1990, c. P.10, s. 4 (2). 

 

20 (1) Except as provided in subsection (3), until perfected, a security interest, 

(a) in collateral is subordinate to the interest of, 

(i) a person who has a perfected security interest in the same collateral or who has a lien given 

under any other Act or by a rule of law or who has a priority under any other Act, or 

(ii) a person who causes the collateral to be seized through execution, attachment, garnishment, 

charging order, equitable execution or other legal process, or 
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(iii) all persons entitled by the Creditors’ Relief Act, 2010 or otherwise to participate in the 

distribution of the property over which a person described in subclause (ii) has caused seizure of 

the collateral, or the proceeds of such property; 

(b) in collateral is not effective against a person who represents the creditors of the debtor, 

including an assignee for the benefit of creditors and a trustee in bankruptcy; 

(c) in chattel paper, documents of title, instruments or goods is not effective against a transferee 

thereof who takes under a transaction that does not secure payment or performance of an 

obligation and who gives value and receives delivery thereof without knowledge of the security 

interest; 

(d) in intangibles other than accounts is not effective against a transferee thereof who takes under 

a transaction that does not secure payment or performance of an obligation and who gives value 

without knowledge of the security interest.  R.S.O. 1990, c. P.10, s. 20 (1); 2006, c. 8, s. 132; 

2010, c. 16, Sched. 4, s. 28. 

Idem 

(2) The rights of a person, 

(a) who has a statutory lien referred to in subclause (1) (a) (i) arise, 

(i) in the case of the bankruptcy of the debtor, at the effective date of the bankruptcy, or 

(ii) in any other case, when the lienholder has taken possession or otherwise done everything 

necessary to make the lien enforceable in accordance with the provisions of the Act creating the 

lien; 

(b) under clause (1) (b) in respect of the collateral are to be determined as of the date from which 

the person’s representative status takes effect.  R.S.O. 1990, c. P.10, s. 20 (2). 

Purchase-money security interest 

(3) A purchase-money security interest that is perfected by registration, 

(a) in collateral, other than an intangible, before or within 15 days after, 

(i) the debtor obtains possession of the collateral, or 

(ii) a third party, at the request of the debtor, obtains possession of the collateral, 

whichever is earlier; or 

(b) in an intangible before or within 15 days after the attachment of the security interest in the 

intangible, 
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has priority over an interest set out in subclause (1) (a) (ii) and is effective against a person 

described in clause (1) (b).  R.S.O. 1990, c. P.10, s. 20 (3); 2010, c. 16, Sched. 5, s. 4 (2); 2017, 

c. 2, Sched. 3, 8 (2). 

 

2. Bankruptcy Insolvency Act, R.S.C. 1985, c.B-3. 

67(1) (1) The property of a bankrupt divisible among his creditors shall not comprise 

(a) property held by the bankrupt in trust for any other person; 

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws 

applicable in the province within which the property is situated and within which the bankrupt 

resides; 

(b.1) goods and services tax credit payments that are made in prescribed circumstances to the 

bankrupt and that are not property referred to in paragraph (a) or (b); 

(b.2) prescribed payments relating to the essential needs of an individual that are made in 

prescribed circumstances to the bankrupt and that are not property referred to in paragraph (a) or 

(b); or 

(b.3) without restricting the generality of paragraph (b), property in a registered retirement 

savings plan, a registered retirement income fund or a registered disability savings plan, as those 

expressions are defined in the Income Tax Act, or in any prescribed plan, other than property 

contributed to any such plan or fund in the 12 months before the date of bankruptcy, 

but it shall comprise 

(c) all property wherever situated of the bankrupt at the date of the bankruptcy or that may be 

acquired by or devolve on the bankrupt before their discharge, including any refund owing to the 

bankrupt under the Income Tax Act in respect of the calendar year — or the fiscal year of the 

bankrupt if it is different from the calendar year — in which the bankrupt became a bankrupt, 

except the portion that 

(i) is not subject to the operation of this Act, or 

(ii) in the case of a bankrupt who is the judgment debtor named in a garnishee summons served 

on Her Majesty under the Family Orders and Agreements Enforcement Assistance Act, is 

garnishable money that is payable to the bankrupt and is to be paid under the garnishee 

summons, and 

(d) such powers in or over or in respect of the property as might have been exercised by the 

bankrupt for his own benefit. 

Marginal note:Deemed trusts 

(2) Subject to subsection (3), notwithstanding any provision in federal or provincial legislation 

that has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt 

shall not be regarded as held in trust for Her Majesty for the purpose of paragraph (1)(a) unless it 

would be so regarded in the absence of that statutory provision. 

Marginal note:Exceptions 

https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/F-1.4
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(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust under 

subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension 

Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this 

subsection referred to as a “federal provision”) nor in respect of amounts deemed to be held in 

trust under any law of a province that creates a deemed trust the sole purpose of which is to 

ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under 

a law of the province where 

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income 

Tax Act and the amounts deducted or withheld under that law of the province are of the same 

nature as the amounts referred to in subsection 227(4) or (4.1) of the Income Tax Act, or 

(b) the province is a province providing a comprehensive pension plan as defined in subsection 

3(1) of the Canada Pension Plan, that law of the province establishes a provincial pension 

plan as defined in that subsection and the amounts deducted or withheld under that law of the 

province are of the same nature as amounts referred to in subsection 23(3) or (4) of the Canada 

Pension Plan, and for the purpose of this subsection, any provision of a law of a province that 

creates a deemed trust is, notwithstanding any Act of Canada or of a province or any other law, 

deemed to have the same effect and scope against any creditor, however secured, as the 

corresponding federal provision. 

https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/C-8
https://laws-lois.justice.gc.ca/eng/acts/C-8
https://laws-lois.justice.gc.ca/eng/acts/E-5.6
https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/I-3.3
https://laws-lois.justice.gc.ca/eng/acts/C-8
https://laws-lois.justice.gc.ca/eng/acts/C-8
https://laws-lois.justice.gc.ca/eng/acts/C-8
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Court File No. CV-16-11472-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

BETWEEN: 

GROSVENOR PARK MEDIA FUND L.P. 
Plaintiff 

-and-

ARC PRODUCTIONS LTD., ARC HOLDINGS INC., ARC INVESTMENTS LTD., 
ARC/DARK CRYSTAL PRODUCTIONS INC., KICK PRODUCTIONS LTD., IN THE 
JUNGLE PRODUCTIONS INC., TF I PRODUCTIONS INC., BL II PRODUCTIONS 
INC., ARCADIA PRODUCTIONS LTD., EGGS LTD., PRINCESS PRODUCTIONS 
INC., UNDERZOO PRODUCTIONS INC., HOLE IN THE BELLY PRODUCTIONS 

LTD., SIR SIMON PRODUCTION LTD., SAMURAI PRODUCTIONS LTD., THOMAS 
MURRAY, KALLAN KAGAN and PETER KOZIK 

Defendants 

AFFIDAVIT OF CHRIS HARRS 

I, Chris Harrs, of the City of Toronto, in the Province of Ontario, MAKE OATH AND 

SAY: 

1. I am the General Counsel of Spin Master Ltd. ("Spin Master") and, as such I have 

pe sonal knowledge of the matters to which I hereinafter depose, and where my knowledge is 

ba ed on other than my own information, I identify it as such together with the source of my 

information and attest to the fact that I verily believe the information is true. 

40
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2 Spin Master is an Ontario corporation which carries on business as a distributor of 

c idren's products, directly and indirectly, throughout the world, which also includes children's 

e isodes of various television and other shows. 

3 In these proceedings, the only matter that is in dispute from Spin Master's perspective is 

o is entitled to certain tax credits (the "Tax Credits") relating to a series of episodes known as 

" usty Rivets" that are being held by Deloitte, in its capacity as Court-appointed Receiver of Arc 

P oductions Inc. ("Arc") and all of the other defendants. Based upon my involvement in the 

p duction services agreement ("PSA"), which is attached to this my Affidavit, the Tax Credits 

ar , pursuant to section 6(a) of the PSA, being held by the Receiver in trust for Spin Master and 

th t such Tax Credits should not be and are not included and have not been historically included in 

of the collateral owned by the Defendants against which the Plaintiff had a charge, either at the 

ti e that the Plaintiff acquired its interest in the collateral or thereafter. 

Attached hereto anti marked as Exhibit "A" is a true copy of the production services 
agreement dated August 11, 2014. 

4. Based upon our information, knowledge and belief there were two ways that production 

co panies could deal with tax credits for Canadian productions. The purpose of the tax credits 

w to keep production labour in Canada. A production company could either pay for production 

fe less the tax credits that would be received at a later date by a studio plus financing costs 

as ciated with the studio essentially financing those tax credits or it could front the entire 

pr duction costs including tax credits and then the studio would agree to hold any tax credits once 

rec ived in trust and then remit those tax credits to the production company, which would amount 

to a lower overall cost since there would be no financing element. Spin Master wished to keep its 

41
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o erall costs lower so it went the second way and agreed to prepay the Tax Credits on the basis that 

en the Tax Credits were received by Arc, they would be received in trust and paid out to Spin 

aster. Otherwise, the economics of the transaction would not have worked. Although some 

p oduction companies choose to let the studio fund the tax credits, given Spin Master's liquidity 

a d case reserves, it chose to essentially fund the Tax Credits, thus reducing the overall cost of the 

p duction. 

At the time that the PSA was negotiated, I am aware that there were discussions between 

se or management of Arc and Spin Master that Spin Master would pay an amount equal to what 

th parties believed were to be the tax credits. The amounts of the Tax Credits received by Deloitte 

w re received pursuant to the terms of the PSA and the fact that there was a subsequent 

re eivership of Arc does not change the nature of the Tax Credits in question. Those Tax Credits 

have never belonged to Arc or the Receiver and should be immediately paid over to Spin Master. 

6. It is my understanding that other companies were asked to sign subordination agreements 

in favour of the Plaintiff with respect to their tax credit claims. Spin Master never signed a 

su ordination agreement. In any event, a subordination agreement on its own would not have 

ch ged the nature of the trust relationship. Only to the extent that Spin Master was owed cash by 

Ar , would a subordination agreement have assisted with the claims of the Receiver. You cannot 

su ordinate a claim to a third party to an asset that you own. An entirely different agreement 

w d be required and we just do not have any such agreements in our possession and nor does 

an one at Spin Master recall such an agreement being signed. I have worked at Spin Master for 17 

ye s and I was involved either directly or indirectly with all matters relating to the Tax Credits 

and as such. 
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7 Furthermore, the Plaintiff is a sophisticated party and we understand from discussions with 

former representatives of Arc that the Plaintiff did a significant and in-depth review of the various 

assets and classes of assets that Arc owned. At no time was the Plaintiff provided with any 

information or certificate in which Spin Master agreed to forgo or assign its trust claim to any third 

party. 

8.I I have reviewed the credit agreement between the Plaintiff and the Defendants. There is no 

reference to Spin Master or the Rusty Rivets tax credits in that credit agreement or the borrowing 

base certificates delivered thereunder. There is no reference to Blazing Saddles either, but there is 

reference to several other companies that were using Arc as a producer and the tax credits received 

in relation to the other companies have been referenced in a borrowing base certificate delivered 

by Arc to the Plaintiff in order for the Defendants to obtain advances from the Plaintiffs. 

Attached hereto and marked as Exhibit "B" is a true copy of the credit agreement 
dated December 10, 2015. 

Attached hereto and marked as Exhibit "C" is a true copy of the borrowing base 
certificate dated July 13, 2016. 

9. The Plaintiff knew full well that Spin Master was entitled to the Tax Credits, without 

deductions or set-off. The manner in which the loan agreement was drafted and the borrowing 

base certificates were completed is clear and independent evidence that the Plaintiff did not 

provide any financing for the Rusty Rivets productions, so now it should not get the benefit of 

funds that belong to someone else, being Spin Master. 
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SWORN BEFORE ME via Zoom Video 
Conference on June 18, 2020 (call commenced 
at AM) 

ROBERT BARBIERO CHRIS HARRS 

Commissioner for Taking Affidavits 
(or as may be) 

Commissioned in the City of Toronto in the Province of 
Ontario on June 18, 2020, at AM 

Signed in the City of Toronto in the Province of Ontario 
on June 18, 2020, at .. . OAM 

RCP-E 4D (July 1, 2007) 

11:00

11:22
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PRODUCTION SERVICES AGREEMENT

“RUSTYRIVETS SEASON ONE”

This production services agreement (the “Agreement”) is dated August 11, 2014, by and between SPIN MASTER
RIVETING PRODUCTIONS INC. (“Producer”), an Ontario corporation whose principal business is the
development, production and exploitation of film and television properties whose address is 450 Front Street
West, Toronto, Ontario M5V 1B6 and ARC PRODUCTIONS LTD., an Ontario corporation in the film or video
production services business in connection with animated television productions whose address is 230 Richmond
Street East, Toronto, Ontario M5A 1P4 (“Contractor”):

WHEREAS Producer has agreed to engage the services of Contractor, on an independent contractor basis, to
provide and arrange for production services with respect to Producer’s original animated series currently entitled,
“Rusy Rivets” (the “Series”) in accordance with the terms and conditions of this Agreement;

AND WHEREAS Contractor has agreed to provide and arrange for the production services for the Series in
accordance with the terms and conditions of this Agreement;

AND WHEREAS Contractor acknowledges that completion of the production services provided herein does
not guarantee future work between Producer and Contractor with respect to the Series;

NOW THEREFORE this Agreement witnesses that in consideration for good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged by all parties, and the mutual covenants contained herein,
the parties hereto agree as follows:

1. SERVICES:

(a) Producer hereby engages Contractor to supply, and Contractor agrees to supply, such production
premises, facilities, personnel, materials and services as are agreed by the parties (collectively, the “Services”) in
connection with the production of up to twenty-sIx (26) commercial half-hour episodes (individually an “Episode”
and collectively the “Episodes”) of the Series. Each Episode consists of two (2) x 11-minute scripted segments
intended for television broadcast in a commercial half-hour dine slot.

(b) The Services shall include the production and delivery of the elements (individually, an
“Element” and collectively the “Elements”) set forth in Schedule “A” to this Agreement.

(c) Contractor represents and warrants that the Services shall include the non-exclusive services of
Dan Mokriy or his successor, as approved by Producer. Contractor acknowledges and agrees that in connection
with the provision of the Services, Producer shall have the right to approve, without liniitation, all persons who
are engaged by Contractor to provide key services such as line producing and director. Producer shall give
Contractor written notice of approval or disapproval within two (2) business days of such notice. In addition,
Producer shall have a right of meaningful consultation, as that expression is commonly understood, for such other
persons providing such other services including without limitation, art director, animation director, storyboard,
and Leica editing services, and modeling supervisor in connection with the Episodes. Producer shall not hinder
nor delay the Services under this Agreement. In the event of disapproval or non-consent, the reasons shall be
stated in writing, otherwise known as notice. Failure to give such notice to Contractor as aforesaid shall be deemed
to be consent or approval. The Services shall be rendered in accordance with the approved production schedule
(“Production Schedule”) and approved production budget (“Budget”) attached hereto as Schedules “B” and
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“C”, respectively. As consideration for the Services rendered and rights granted hereunder, Producer shall pay
Contractor for Services in accordance with the payment schedule attached hereto as Schedule “D” to this
Agreement (“Payment Schedule”).

(d) The Production Schedule may be revised by Producer in its sole reasonable discretion upon
reasonable written notice to Contractor, but subject to the agreement of Contractor (acting reasonably) (and the
term “Production Schedule” as used herein shall mean the then current and mutually approved production
schedule in effect from time to time). Contractor shall be responsible for any expenditure required to complete
and deliver the Elements in accordance with this Agreement, as agreed and set out in the Budget. Contractor shall
render the Services and deliver the Elements in a first class, competent, professional manner in accordance with
the instructions, directions and requests of Producer, including those involving matters of artistic taste or judgment
as set out in Paragraph 9. Contractor shall provide Producer with the following:

(i) regular weekly production updates in the form of a production report which shall include
accurate descriptions of the progress of each Element and shall be supplied by Contractor to Producer
within two (2) business days after the end of each week; and,

(ii) regular monthly cost reports, in each case, the form and substance of which shall be subject
to Producer’s reasonable approval.

(e) Timely completion and delivery of the Elements in accordance with the aforementioned quality
reguirements and the Production Schedule are of the essence to this Agreement. Contractor acknowledges that
Producer will incur additional costs and damages if deliveries from Contractor are not received by Producer on
the dates set Out in the Production Schedule. Other than delays caused by late delivery of the Producer Materials
(as defined in Paragraph 3) and/or the failure of Producer to approve or disapprove Elements submitted by
Contractor for approval under Paragraph 4(a), if Contractor fails to make any delivery of any Element on the date
due in accordance with the Production Schedule for any reason, the costs of the Contractor’s Services of such
delays shall be borne by Contractor.

(f) All Elements shall be delivered digitally to Producer at such locations as designated from time to
time by Producer.

2. CONSIDERATION:

(a) As full consideration for the Services, materials and rights and benefits granted under this
Agreement and subject to the terms of this Agreement, Producer shall pay Contractor a fee equal to $9,000,000
Canadian dollars excluding HST (the “Fee”), payable in accordance with the Payment Schedule. Contractor shall
provide Producer with invoices in accordance with the Payment Schedule that set out an accurate allocation of the
amount of the Fee attributable to the labour component of the Services. Contractor hereby directs Producer to
make payments of all amounts due under this Agreement by way of electronic funds transfer (“EFT”) on
Contractor’s provision of EFT payment directions within five (5) business days of the dates and amounts indicated
on the Payment Schedule. Contractor acknowledges that such EEl’ payments constitute sufficient and complete
discharge of Producer’s payment obligations pursuant to this Agreement. Producer shall pay any bank service
charges incurred in connection with the EFT payments.

(b) All expenses which, if incurred, would cause the Budget to be exceeded either in nature or amount
of expense shall require the prior written approval of Producer and once approved by Producer shall constitute
“Approved Overages” hereunder. Approved Overages shall be addressed as follows:
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(i) All Approved Overages are to be detailed in a written estimate in budget form
incorporating a line item detail of all costs to be incurred and any fees approved (“Overage
Form”);

(ii) All Approved Overages are to be given a name and number;

(iii) Patricia Burns or her successor is authorized to sign off on the Overage Form for any
Approved Overage under $35,000;

(iv) Any Approved Overage over $35,000 requires the signature of Jennifer Dodge or her
successor;

(v) Once a signed copy of the Overage Form is completed, it will be sent to Contractor (e
mail will suffice) and filed with Producer and each Approved Overage is to be invoiced together
with a copy the signed Overage Form by Contractor and will be paid in accordance with mutually
agreed payment schedule.

(c) Any such expense incurred by Contractor that has not been so approved by Producer shall be the
sole responsibility of Contractor, except for overages cause solely by requests, changes and/or additions made or
approved by Producer in writing but not originally contemplated as part of the Budget.

(d) Producer and Contractor agree that all costs in respect of meals, catering and per diem allowances
for in-house meals (“Meals and Allowances Expenses”) payable to crew members rendering services on the
Series form part of the Budget. Additional expenses incurred by Contractor that have not been approved by
Producer which cause the Meals and Allowances Expenses within the Budget to be exceeded shall be the sole
responsibility of Contractor, unless otherwise approved by Producer, in writing (e-mail will suffice).

3. MATERIALS AND SPECIFICATIONS TO BE SUPPLIED BY PRODUCER: Producer shall supply the
following to Contractor (collectively, the “Producer Materials”):

(a) Scripts for each Episode;
(b) Reference materials, as available;
(c) Producer; and,
(d) Voice recorded lines and edited nat pause.

All other facilities, equipment, and materials necessary to render the Services shall be the sole responsibility of
Contractor.

4. CREATIVE CONTROL AND APPROVALS:

(a) Producer shall have full creative control and final right of approval over all Services and all
materials including, without limitation, the Elements, to be delivered by Contractor hereunder. To ensure that the
Elements meet Producer’s specifications, Contractor shall submit the Elements for approval to Producer or to an
authorized representative of Producer as Producer shall designate and advise Contractor from time to time. Until
otherwise notified in writing, the initial authorized representative shall be Patricia Burns. Producer shall have sole
approval over each Element submitted by Contractor and shall use its best efforts to either approve or disapprove
in writing each Element within five (5) business days after Producer’s receipt of such submission (where the
Production Schedule allows). Each Element submitted to Producer for approval shall not be deemed approved
until it is specifically approved by Producer. If Producer disapproves of a submission, Producer shall give
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Contractor specific reasons in writing therefor, and Contractor shall conform such disapproved submission to
Producer’s requirements and shall resubmit same to Producer until such tune as Producer approves such Element.
All of Producer’s approvals and/or disapprovals herein shall be exercised reasonably and consistent with quality
levels required for the Series and the Production Schedule. Producer shall grant approval, or provide notes, in a
timely manner; provided that if any approval or requests for changes are not given within five (5) business days
after matenals are received by Producer, Contractor may, at its election and upon written notice to Producer (e
mail will suffice): (i) postpone its delivery obligations by any period of delay caused by Producer’s failure to make
approvals or provide notes within any (and all) single five (5) business day period(s); or, (ii) submit a written quote
pursuant to Subparagraph 2(b) above. Any delay or postponement due to Producer’s failure to provide approvals
and/or notes pursuant to this Subparagraph 4(a) and Subparagraph 2(b) above shall be deemed a Producer Delay
(as defined below).

(b) Producer shall have the right to assign one (1) or more representatives to exercise Producer’s
approval rights hereunder and to supervise, direct and control the production of the Elements by Contractor
hereunder. On reasonable notice, such representative shall have access to Contractor’s facilities during such times
as they are being used to produce the Elements. Contractor shall communicate with Producer’s designated
representative on a consistent and regular basis with respect to all operations related to the Services of Contractor.
The exercise by Producer of its rights of direction, control and approval rights under this Agreement shall not
create an employment relationship between Producer and Contractor or create any liability on the part of Producer
as such. Contractor hereby acknowledges and agrees that Producer’s representatives hereunder are Patricia Bums
and Jennifer Dodge and David Sharples, subject to change at Producer’s sole discretion.

5. EMPLOYEES AND INDEPENDENT CONTRACTORS:

(a) Producer acknowledges that Contractor may hire employees and/or engage independent
contractors (each a “Third Party” and collectively “Third Parties”) in connection with the provision of the
Services hereunder. No less than ninety eight (98%) of all Third Parties engaged by Contractor must be Canadian
citizens or permanent residents of Canada unless Producer gives written consent prior to Contractor’s engagement
of Third Party. Prior to any Third Party commencing any Services in connection with this Agreement, Contractor
shall ensure that the Third Party executes and delivers to Contractor a written agreement in the form attached as
Schedule “E” attached to this Agreement under which the Third Party assigns to Contractor all right, title and
interest in and to the results and proceeds of the Third Party’s services and waives any moral rights that the Third
Party may have in and to the results and proceeds of the Third Party’s sen-ices (“Third Party Agreement”). The
Third Party Agreement shall provide that Contractor may assign Contractor’s rights and benefits and that
Contractor’s assignee shall be entitled to invoke the Third Party’s waiver of moral rights.

(b) Contractor shall promptly provide Producer with copies of all Third Party Agreements upon
written request by Producer. Contractor shall deliver a list of all Third Parties (including names and addresses)
who worked on the Elements and/or Episodes.
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(c) Contractor shall cause applicable Third Parties to complete, sign and deliver the following to

Producer:

(i) a signed copy of the Declaration of Residency (Ontario);

(ii) each Third Party’s CAVCO personnel number, where applicable (i.e. for key creative);
and,

ciii) any other simiar or related documentation reasonably requested by Producer, including
without limitation, proof of Canadian citizenship for all key creative personnel working
on the Elements and/or Series.

(d) Without liniiring the foregoing, all Third Party Agreements Contractor enters into shall contain
terms and conditions customary in the children’s animated television industry for such services, material or rights,
including without limitation:

the right to suspend or terminate for events of Force Majeure, as defined below, (with
no compensation, other than that accrued prior to such suspension or termination, being
payable unless otherwise pre-approved by Producer); and,

cii) the right to terminate for any reason upon no more than two (2) weeks’ notice (or
payment of the equivalent) unless otherwise pre-approved by Producer.

In addition, any residual, contingent compensation or credit obligations incorporated into any Third Parry
Agreement, other than any union or guild requirements shall be subject to Producer approval. Notwithstanding
the foregoing, the parties acknowledge that some of the Services may be provided by full-time employees of
Contractor; any employment agreements with those Contractor employees shall not be included as Third Party
Agreements. Furthermore, Contractor shall be solely liable for all obligations and liabilities in connection with such
employment contracts, including without limitation, severance pay to the extent same exceeds the minimum notice
requirements for employees in Ontario working only for a duration less than or equal to the duration of this
Agreement.

6. CANADIAN PRODUCTION:

(a) The parties mutually acknowledge that Producer intends to produce the Series so as to qualify as
“Canadian Content” in accordance with the applicable rules, policies, procedures and regulations administered by,
as the case may be, the Canada Media Fund (the “CMF”), the Canadian Audio-Visual Certification Office
(“CAVCO”) or the Canadian Radio-television and Telecommunications Commission (“CRTC”) for wholly
Canadian productions. The parties further mutually acknowledge that Producer intends to produce the proposed
Series so as to qualify for the federal Canadian Film or Video Production Tax Credit (“Federal Credit”) pursuant
to the Income TaxAct (Canada) and the guidelines of CAVCO (collectively the “Federal Tax Credit Provisions”).
Additionally, the parties mutually acknowledge that Producer intends to produce the Series so as to qualify for the
Ontario Film and Television Tax Credit (“OFTTC Tax Credit”) and the Ontario Computer Animation and
Special Effects Tax Credit (“OCASE Tax Credit” together with OFTTC Tax Credit the, “Ontario Credit”)
contemplated in Section 43.10 and Section 43.8 respectively of the Coy.icrations Act (Ontario), and all other
applicable legislation, regulations, bulletins, guidelines and policies (draft or otherwise) issued in connection
therewith (“Ontario Tax Credit Provisions”) (the Federal Credit and the Ontario Credit shall be collectively
referred to herein as the “Tax Credits”) and if applicable, other sources of financing accessible to Canadian
producers from Canadian funding agencies. Contractor agrees to cooperate with Producer to the extent necessary
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for the Series to qualify as set forth above. For avoidance of doubt, Contractor acknowledges and agrees that
Producer alone shall be entitled to all Tax Credits available in respect of the Services, Elements and/or Episodes,
including the OCASE Tax Credit, which Contractor shall claim and collect in trust on behalf of Producer.

(b) Contractor shall be responsible for the timely preparation and submission of all apphcations
relating to the OCASE Tax Credit and Contractor shall cooperate with Producer to maximize the Tax Credits
and assist with the collection thereof. With regards to the OCASE Tax Credit, Contractor shall remit one
hundred percent (1 OO%) of all such tax credit to Producer within three (3) business days of Contractor’s receipt
of same.

(c) In connection with the Services rendered and the Elements delivered, Contractor shall deliver the
following:

(i) weekly ptoduction status reports;

@i) monthly production cost statements and status reports with tespect to the Services
pertaining to production expenses incurred since the last report and production expenses incurred to the
date of the current report (with comparisons to budgeted amounts in the Budget);

(iii) upon completion of the Services, a final aggregate cost report and a breakdown of
labour expenditures, which shall match the cost report;

(iv) upon completion of the Services, a breakdown of the non-provincial (Ontario) and non-
Canadian costs, if applicable, and if not applicable, Contractor shall indicate same in
writing;

(v) a copy of the excerpt from OCASE Tax Credit application (“OCASE Application”)
as it relates to the Series filed by Contractor, including Contractor’s labour expenditures
as they relate to the OCASE Application; and,

(vi) upon written request by Producer, any and all documents consistent herewith that
Producer may reasonably deem necessary to evidence and effectuate any and all of Producer’s rights
hereunder.

(d) Solely and exclusively with respect to the Series in order for the Producer to have access to all
supporting documents related to claims of Tax Credits, Contractor shall keep and maintain full, true and accurate
books and records and shall keep all invoices, vouchers, receipts and other records evidencing all production
expenses incurred in connection herewith, which shall be made available to Producer or its designee at all times
reasonably required by Producer and which shall be subject to audit and inspection by Producer or its designee
upon five (5) business days’ written notice to Contractor, at Producer’s own expense. Such examination shall be
conducted during regular business hours and in such a manner so as to not unreasonably disrupt Contractor’s
regular business activity.

7. TERM: Unless terminated as provided herein, the term of this Agreement (the “Term”) shall commence
September 2, 2014 and continue in accordance with the Production Schedule until completion of all Services and
delivery to, and acceptance by Producer of all of the Elements.
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8. QUALITY: The Elements shall be of first class quality and shall he produced to meet as a minimum the
quality standards of the “RnsO’ Rivets” animation sizzle provided to Contractor, all in accordance with the Producer
Materials and the technical specifications as notified to Contractor by Producer, copies of which are attached
hereto as Schedule “F” (“Technical Specifications”). The Elements shall in all respects be technically suitable
for broadcasting according to North American Q”TSC) quality standards. Neither acceptance by Producer of any
of the Elements, nor any other act or omission of Producer hereunder shall relieve Contractor from responsibility
for the technical quality of the Elements in accordance herewith. Dehvery hereunder shall not be deemed
complete until the earlier of (i) Producer’s confirmation of acceptance in writing, and (ii) accepted or deemed
acceptance by the initial televised broadcast of the Series.

9. RETAKES/ADDITIONS/CHANGES/CORRECTIONS:

(a) Subject to the Budget and the assumptions included therein under Schedule “C”, Contractor will
comply with all reasonable instructions of Producer and its representatives in connection with the Services and
will make all revisions reasonably required by Producer. Contractor agrees that Producer may request an unlimited
number of technical retakes (for example, without limitation, for technical errors) and such technical retakes,
additions, changes and/or revisions will be completed by Contractor at no additional cost to Producer.
Notwithstanding the foregoing, if Producer orders revisions (including requests for “creative changes”) to the
Elements that have been prepared and delivered in accordance with the Producer Materials and Technical
Specifications and Producer’s prior written approvals, and if Contractor anticipates that such revisions will cause
the Budget to be exceeded, Contractor shall immediately notify Producer of the amount of the anticipated cost
overrun in the form of a written quote and shall also indicate if such revisions shall cause a delay in the then current
Production Schedule. Producer will then within three (3) business days confirm in writing whether or not
Contractor shall proceed with the revisions on the basis of the approved quote and revised Production Schedule
Qf apphcable) and such approval shall be deemed an Approved Overage.

(b) Contractor agrees that any and all revisions, retakes, corrections, added scenes or other material
requested shall be delivered to Producer in accordance with the Production Schedule. Producer acknowledges that
Contractor may incur additional costs due to any one or more of the following (each, a “Producer Delay”):

Q) any material delay in the delivery of Producer Materials as contemplated by the
Production Schedule;

(ii) any material delay in the exercise of Producer’s approvals including with respect to
Subparagraph 4(a); and,

ciii) extensions to the Production Schedule (excluding any extension for reasons of Force
Majeure or as a result of a delay or breach by Contractor).

In the Event of a Producer Delay, if Contractor or Producer considers that such Producer Delay might cause a
projected cost overrun, Contractor or Producer, as the case may be, shall notify the other in writing and Contractor
shall notify Producer of the anticipated cost of the cost overrun and present all commercially reasonable options
for dealing xx’ith the cost overrun having regard to the most expeditious and quality conscious options, after
consultation with Producer. Producer shall notify Contractor of the option to be followed and Contractor shall
proceed in accordance with the option chosen, with Producer responsible for all reasonable verifiable costs
associated therewith, payable as mutually agreed by both parties acting reasonably, such costs to be deemed an
Approved Overage.
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10. OWNERSHIP:

(a) Contractor will render services to Producer in connection with the Series, and Contractor hereby
acknowledges, certifies and agrees that all results and proceeds of every kind of service heretofore rendered by or
on behalf of Contractor, including any Third Parties, in connection with the Elements, the Services and the Series,
and all rights, title and interest thereto, including, without limitation, all derivatives, combinations, compilations
and other permutations and all copyrights, trade-mark, patent and design tights, (including all rights of renewal
and extension thereto), shall be the sole property of and shall be credited to Producer. To the extent possible or
required under the applicable laws, including, without limitation, the U.S. and Canadian copyright laws, the results,
products and proceeds of any and all services in whatever stage of completion as may exist from time to time,
produced or worked upon by and/or on behalf of Contractor, including any Third Parties, (collectively, “Results
and Proceeds”) shall be considered a “work-done-in-the-course-of-employment” pursuant to Canadian copyright
law and a “work-made-for-hire,” pursuant to U.S. copyright law, and Contractor acknowledges that Producer shall
be the author and copyright owner of the Results and Proceeds. If such Results and Proceeds are not legally capable
of being considered as a “work-done-in-the-course-of-employment” or a “work-made-for-hire,” then in such
event Cootractor hereby grants, transfers and assigns to Producer in perpetuity all right, title and interest, including,
without limitation, copyright, and all extensions, renewals, revivals and resuscitations thereof, Contractor may have
in or to such Resuks and Proceeds throughout the universe in all languages and in all media now known or
hereafter devised. In the event that under any current or future copyright law of any jurisdiction, any of the rights
in or to the Results and Proceeds are subject to a right of termination or reversion, then to the extent and as soon
as legally permissible, Contractor agrees to accord Producer rights of first negotiation for thirty (30) days and last
refusal for fifteen (15) days (to match any third party offer) in connection therexvith.

(b) Contractor assigns to Producer in perpetuity all rental and lending rights under national laws
(whether implemented pursuant to the EC Rental and Lending Rights Directive or otherwise) (collectively,
“Rental and Lending Rights”) to which Contractor may now be or hereafter become entitled with respect to
the Resuks and Proceeds, the Series and all or any derivative works derived therefrom. Contractor agrees not to
institute, support, maintain or authorize directly or indirectly any litigation or proceedings instituted or maintained
on the ground that Producer’s (or its designee’s) exercise of the rights granted Producer in the Results and Proceeds
or the Senes in any way constitutes an infringement or violation of any such rental or lendmg right as aforesaid.
Contractor acknowledges that the compensation to which Contractor is entitled pursuant to this Agreement
includes compensation for the assignment of the Rental and Lending Rights provided for in this paragraph, that
said compensation is an adequate part of die revenues derived or to be derived from the Rental and Lending Rights
and that said compensation is a fair, equitable and complete buy-out of all Rental and Lending Rights.

(c) Contractor hereby grants Producer the right to change, add to, take from, translate, reformat or
reprocess the Results and Proceeds in any manner Producer may in its sole discretion determine. To the fullest
extent allowable under the applicable law, Contractor hereby waives all right of “droit moral” or any similar laws
or legal principles, and agrees not to institute, maintain or permit directly or indirectly any litigation or proceedings
instituted or maintained on the ground that Producer’s exercise of its rights in the Results and Proceeds in any way
constitutes an infringement or violation of any right of “droit moral” or is in any way a defamation or mutilation
of the Results and Proceeds, or any part thereof, or contains unauthorized modifications or translations.
Contractor expressly acknowledges that many parties will contribute to the Series that may embody all or part of
the Resuks and Proceeds. Accordingly, if under any applicable law the above xvaiver or assignment by Contractor
of “moral rights” or “droit moral” is not effective, Contractor agrees to exercise such nghts in a manner which
recognizes the contribution of and will not have an adverse effect upon such other parties.
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(d) Contractor shall undertake prudent precautions to ensure that the Producer Materials and the

Elements shall be protected from unauthorized taking or copying. Materials including, without limitation, the
Producer Materials which are provided to Contractor by Producer or created by Contractor hereunder shall be
only used by Contractor for the purposes allowed hereunder.

(e) At any time during the Term and/or following the termination of this Agreement, subject to
payment of any amounts due and payable as part of the Fee or otherwise as required m accordance with this
Agreement, upon reasonable notice and during normal business hours, Producer shall have the right at its sole
discretion and without Contractor’s permission to take possession of and/or remove any and all materials
comprising the Elements and the Episodes (including, but not limited to Producer Materials provided by Producer
and the Results and Proceeds produced by Contractor hereunder) from Contractor’s prerruses and/or control. For
the avoidance of doubt, Producer’s obligation to pay the compensation herein or other amounts forming part of
the Budget shall not be accelerated by virtue of this Subparagraph (e). Contractor shall not remove any such
materials from its premises without the prior written consent of Producer, other than in connection with its backup
procedures to store duplicate materials offsite. Except as herein provided, Contractor shall not permit access to or
release such materials (or components thereof) to any party or parties whosoever other than Contractor’s personnel
(for the sole purpose of rendering the Services hereunder), Producer’s authorized representatives and any other
representatives appointed or authorized by Producer hereunder, or as compelled by a court of law. After the
expiration of this Agreement, unless otherwise notified by Producer, Contractor shall only be obliged to retain the
duplicate materials comprising the Elements and the Episodes for a maximum period of six (6) months from the
final delivery of such materials to Producer, at which rime, Contractor shall notify Producer in writing to obtain
its instructions either to (i) return all such duplicate materials to Producer or (ii) to destroy such materials.

(f) Notwithstanding anything to the contrary contained herein, Contractor shall retain ownership
and possession of any proprietary research and development, mechanical devices, processes or applications,
software and plug-ins solely owned and/or developed by Contractor prior to and/or while creating the Elements
(the “Contractor Technology”). Contractor hereby grants to Producer and Producer’s distributor(s) a perpetual,
royalty-free license throughout the universe to utilize the Contractor Technology and the right to license to
Producer’s and such distributor’s sublicenses and subdistributors the Contractor Technology solely in connection
with the development, production and exploitation of the Episodes and/or the Series and any and all related
ancillary productions — e.g., trailers, DYD bonus material, proof of concept, video game, interactive, multimedia,
commercial tie-ups, an merchandising rights of every kind, but excluding subsequent production(s) (the
“Contractor Technology License”).

11. CREDITS:

(a) Provided that the Services are satisfactorily performed and completed, and subject to the approval
of broadcasters, distributors, financiers and any applicable restrictions and/or approvals of CAVCO, CRTC, any
provincial agencies adminisrering refundable tax credit programs, and other Canadian funding agencies, Contractor
shall be accorded the following screen credits on each Episode of the Series for which the Services are rendered,
in substantially the following form: “Animation by Arc Productions Ltd. [Arc logo]”.

(b) Producer shall also grant Contractor’s production personnel appropriate screen credit in the tail
credits of all copies of the Episodes that use the Elements subject to the providing evidence of Canadian citizenship
by the execution and delivery to Producer of: (i) applicable CAVCO Personnel Numbers, where applicable (i.e.
key creative) (ii a Declaration of Residency (Ontario); and (iii) a photocopy of personnel’s Canadian Passport or
Citizenship Card or Permanent Resident Card (Canada).
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(c) Except as specified above, all aspects of such credits will be within Producer’s sole discretion,
including without limitation, colour, size, placement, duration, style and prominence. No casual or inadvertent
failure by Producer and no failure by any third party to provide such credits shall be considered a breach of this
Agreement. Upon receipt of written notice from Contractor specifying the precise nature of any failure to accord
credit as provided herein, Producer agrees to use commercially reasonable efforts to cure prospectively any such
failure, but Producer shall have no obligation to recall copies of the Episodes or other materials.

(d) Following initial television broadcast of each Episode, Producer hereby grants to Contractor
permission to use elements or portions of the Episodes (“Snippets”) solely for promotional purposes only in
connection with (i Contractor’s in-house portfolio use; (il) the solicitation of future work as part of Contractor’s
pitch portfolio; and, (iii) in presentation and demonstrative use for non-commercial purposes including streaming
parts or all of the Snippets on Contractor’s website (collectively, “Contractor’s Reel”). Use of the Snippets in
Contractor’s Reel shall, at all times be inclusive of direct reference to Producer as copyright owner and Contractor
shall clearly mark Producer’s copyright oxvnership in all materials including without limitation, print, audio-visual,
and digital materials. Audio-visual and digital use of the Snippets shall be permitted in streaming format only and
shall not exceed 0:30 seconds of running time without the prior written approval of Producer.

12. NO OBLIGATION: Producer shall have no obligation to use Contractor’s Services rendered hereunder and
Producer shall be free at any time to utilize its own production services or those of any third party in lieu of or in
addition to Contractor’s Services. Further, Producer shall have no obligation to produce, broadcast, release or
distribute the Episodes or Series and/or to include any of the Elements in said Episodes and/or Series.

13. CONFIDENTIALITY: Neither Contractor nor Producer shall disclose, reveal, or make available to any third
party the content of the Producer Materials, Episodes or Series, or any information acquired hereunder relating to
the techniques or operations of Producer or the fmancing of the Series, or Contractor’s provision of Services for
Producer hereunder, or any materials which Contractor or Producer may have gained access to during the Term,
provided that Contractor or Producer may reveal the same or any part thereof to members of its staff who require
such information in the execution of their duties provided, however, that due precaution shall be exercised by
Contractor or Producer and that agreement is first obtained from every such staff member that such techniques,
information and the content of the Seties will not be used or disclosed other than for the activities of Contractor
or Producer hereunder and that this restriction shall not apply to know how, techniques, or contents of the Series
that have become publicly available or common knowledge and are not protected by patent and/or copyright. The
parties agree that any violation by the Contractor of the terms hereof shall result in irreparable harm to Producer
or its related businesses thereby entitling Producer to injunctive relief. Any application for such injunctive relief
shall be without prejudice to any remedies otherwise available to Producer, at law or at equity, for such violation.

14. INDEPENDENT CONTRACTORS: Producer and Contractor are independent contractors with respect
to each other. Nothing contained herein shall create any partnership, joint venture, agency or employment
relationship between the parties hereto. Nothing herein shall give, or is intended to give, any rights of any kind to
any third person.

15. REPRESENTATIONS AND WARRANTIES:

(a) Contractor represents and warrants to Producer as follows:

(i) Contractor has the full right, power and authority to enter into this Agreement, to grant
the rights herein granted and to perform fully all of its obligations hereunder, and there is no obligation
or disability or claim or litigation pending or threat of insolvency or otherwise that would in any way
prevent or restrict Contractor from fully performing this Agreement;
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(ii) Contractor is solely responsible for and shall deduct and withhold all necessary amounts
from payments made to Third Parties in accordance with applicable laws and Contractor shall pay all sums
of money to all Third Parties and it shall not violate any Third Party Agreements;

(iii) this Agreement and the Services to he provided hereunder are not subject to any guild
or collective bargaining agreement and Contractor has obtained or wifi obtain and will comply with all
required authorizations, approvals, licenses or permits from all Canadian government authorities in order
for it to enter into and perform its obligations under this Agreement;

(iv) the Results and Proceeds prepared hereunder shall be either solely based on the Producer
Materials provided by Producer or wholly original with Contractor and, to the best of Contractor’s
knowledge, no part of the Results and Proceeds supplied by Contractor nor Producer’s exercise of any
rights acquired hereunder by it shall violate any right of any third party or violate any applicable law;

(v) the Results and Proceeds shall comply with the first class technical and production quality
standards set forth herein;

(vi) none of the rights herein granted to Producer by Contractor have been transferred to
any third party and said rights are and shall remain free from any liens, claims, and encumbrances
whatsoever in favour of any other party;

(vii) Contractor is a taxable Canadian corporation as defmed in the Income Tax Act (Canada),
and Contractor is continued under the laws of the Province of Ontario and has and during the Term will
continue to have a permanent establishment in Ontario; and,

(yin) Contractor undertakes and agrees to cooperate with the completion guarantor Qf any)
throughout the production of the Series, including in the event of any takeover of the Series by the
completion guarantor.

(b) Producer represents and warrants to Contractor as follows:

(i) Producer has the full right, power and authotity to enter into this Agreement, and to
perform fully all of its obligations hereunder;

(ii) to the best of Producer’s knowledge, information and belief, none of the literary or
dramatic material contained in the Producer Materials will violate or infringe any copyright, moral rights,
rights to privacy or any other right of any person nor will such material appropriate the personality of any
person, or Producer has obtained or will obtain valid written clearances from all persons or entities whose
rights might be violated or infringed in connection with the Episodes or Seties; and,

(in) Producer owns or controls all rights including without limitation, copyright, necessary in
the literary or dramatic material upon which the Episodes are based to produce and exploit the Episodes
in so far as necessary for this Agreement.
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16. INDEMNIFICATION:

(a) Contractor shall indemnify, defend and hold harmless Producer and its parent, subsidiary and/or
commonly owned or operated entities (“Producer Related Entities”) and its and their respective agents, officers,
directors, employees, successors, licensees, and assignees, from and against, any and all claims, actions, suits, costs
liabilities, liens, judgments, losses, penalties, obligations, damages or expenses of any nature whatsoever, including
without limitation, reasonable outside legal fees and expenses and court costs, (collectively, the “Damages”)
imposed on, incurred by, or asserted against Producer and Producer Related Entities and its and their respective
agents, officers, directors, employees, successors, licensees, and assignees by any third party, arising out of or
related to, any breach of any representation, warranty, covenant or obligation of Contractor contained in or made
pursuant to this Agreement and resulting from a claim or proceeding of any nature by any person brought against
one or more of Contractor, any Third Parties and Producer as a result of the creation of the Elements and/or the
rendering of the Services, provided however, that the foregoing indemnity will not apply to any matter covered by
Producer’s indemnity.

(b) Producer shall indemnify, defend and hold harmless Contractor and its parent, subsidiary and/or
commonly owned or operated entities (“Contractor Related Entities”) and its and their respective agents,
officers, directors, employees, successors, licensees, and assignees, from and against, any Damages, imposed on,
incurred by, or asserted against Contractor and Contractor Related Entities and its and their respective agents,
officers, directors, employees, successors, licensees, and assignees by any third party, arising out of or related to,
any breach of any representation, warranty, covenant or obligation of Producer contained in or made pursuant to
this Agreement and/or resulting from a claim or proceeding of any nature by any person brought against one or
more of Producer, any Third Parties or Contractor as a result of the creation of the Producer Materials and/or the
Elements, the Series, and the development, production and exhibition thereof, provided however, that the
foregoing indemnity will not apply to any matter covered by Contractor’s indemnity.

(c) Producer may decide, in its sole discretion, whether to dispute or contest in appropriate
proceedings any act, omission, demand, action, suit, proceeding, claim, assessment, assertion, judgment, or
settlement that may give rise to a right to indemnification under this Agreement (collectively, the “Claims”).
Producer shall have the exclusive right to undertake and control the carriage, contest, or defence of any Claim.
Producer and Contractor shall act to mitigate any damage arising out of or related to any Claim. Contractor shall
use all reasonable efforts to assist Producer and its counsel in evaluating, asserting, or defending such Claim.
Producer may, at its option, elect to settle the Claim, provided that Producer shall not settle any Claim or part
thereof that could affect Contractor’s rights without the prior written consent of Contractor, which will not be
unreasonably withheld or unduly delayed. Contractor will have the right, at its own expense, to retain its own
counsel to consult with counsel for Producer regarding the contest or defence of any Claim or any settlement
negotiations.

17. TERMINATION FOR CAUSE:

(a) Producer may terminate the provision of Services under this Agreement at any time upon written
notice to Contractor if:

Q) Contractor is in material default of any provision of this Agreement including, without
limitation, if Contractor fails to render the Services in accordance with, and/or to deliver any Elements on
or before the date(s) required by, this Agreement (unless such failure is due to Producer Delay);
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(ii) the technical and/or creative and/or artistic quality of the Elements does not meet
Producer’s requirements as outlined within this Agreement;

(iii) any broadcaster or distributor of the Episodes requires it, in the exercise of their
reasonable creative approval rights; or,

(iv) Contractor becomes insolvent or is unable to pay Contractor’s debts as they become due,
or if Contractor makes an assignment for the benefit of creditors, or acquiesces in the filing of a petition
for bankruptcy or the appointment of a receiver, or if Contractor seeks the protection of any applicable
bankruptcy or insolvency law.

(b) In the event that Producer terminates this Agreement based upon subparagraphs 17(a)(i) or (ii)
above, Producer will first give Contractor five (5) business days to cure any such default or quality failure. If the
default or failure is not cured to Producer’s satisfaction within that period, the Agreement will automatically
terminate upon expiry of that five (5) business day period.

18. TERMINATION WITHOUT CAUSE: In addition to any other right that it may have, Producer shall have
the right to terminate Contractor’s Services under this Agreement for any reason upon thirty (30) days’ written
notice to Contractor subject to the termination provisions set out in Paragraph 22.

19. TAKE-OVER RIGHTS: Producer shall have the irrevocable right, to take over the development, pre
production and/or production of the Series, and/or to assume complete and sole control over all matters
regarding the Series, and/or to require Contractor to terminate the services of any person rendering services with
respect to the Series and the right to terminate this Agreement (“Take-Over Rights”), upon giving written
notice to Contractor of its election to do so, if at any time during the production or prior to delivery of the
Series, the following occurs: (i) the production of the Series is ten percent (10%) of more behind the Production
Schedule for reasons that are not caused by actions taken or refused to be taken by Producer; and/or, (ii)
Contractor commits a material default (“Default”) in the timely performance of its obligations here under, other
than pursuant to subsection (i) above, including without limitation, its obligation to produce and deliver the
Series in accordance with the Budget, Approved Overages and Production Schedule. Contractor hereby agrees to
cooperate fully with Producer in connection with the exercise of its Take-Over Rights and to take such
reasonable steps and execute, acknowledge and deliver such documents as Producer may reasonably require in
connection therewith. In the event that Producer exercises its Take-Over Rights, Contractor shall immediately
and irrevocably assign, transfer and convey to Producer any and all rights granted to Contractor hereunder
including for greater certainty, the Contractor Technology License. Nothing in this Paragraph 19 shall be
construed so as to limit or impair any other rights or remedies Producer may have under this Agreement, or at
law, or in equity by reason of any Default by Contractor in the performance of any of its obligations under this
Agreement, nor shall the exercise by Producer of its Take-Over Rights constitute an election of remedies.

20. DEFAULT AND REMEDIES:

(a) In the event Producer is in material breach of any provision of this Agreement, Contractor’s sole
remedy shall be an action at law for damages and in no event will such breach entitle Contractor to rescind this
Agreement or any of the rights granted hereunder or to enjoin or restrain the production, exploitation, distribution
or broadcast of the Episodes or Series, or the exploitation of any right granted to Producer herein.

(b) All remedies, rights, undertakings, obligations and agreements contained in this Agreement shall
be cumulative and shall not in any way limit any other remedy, right, undertaking, obligation or agreement of either
party, except as specified herein.
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(c) If Producer fails to pay the compensation herein as required by this Agreement in accordance
with the Payment Schedule, and fails to cure such failure within five (5) business days after receipt of notice from
Contractor, Contractor shall have the right to terminate this Agreement. In the event of such termination, Producer
shall promptly pay to Contractor all amounts due and payable in accordance with the Payment Schedule accrued
to the date of termination for the Elements completed and delivered as of same date and Contractor shall
concurrently deliver to Producer all Elements comprising the Episodes. For the avoidance of doubt, Producer’s
obligation to pay amounts pursuant to the Payment Schedule shall not be accelerated by virtue of this Subparagraph
(c).

21. FORCE MATEURE: If Producer is unable to continue the production of the Series, or a substantial portion
thereof by virtue of governmental regulation or order, labour dispute, war (declared or undeclared), civil
disturbance, act of terrorism, epidemic or other health emergency, or other calamity such as fire, earthquake,
hurricane or other acts of God, or because of other similar or dissinuilar causes beyond the control of Producer
(all of which events are hereinafter sometimes referred to as “Force Majeure”), Producer shall have the right to
suspend the operation of this Agreement, the provision of the Services hereunder and payment therefore for the
duration of such event of Force Majeure upon wtitten notice to Contractor at Producer’s election and to add a
period equal to such suspension to the Term, subject to Contractor’s availability. Producer shall reinstate
Contractor’s Services upon Notice to Contractor at any time or times during the event of Force Majeure, or within
one (1) week after the end of the event of Force Majeure. If the period of suspension is five (5) or more consecutive
days or ten (10) or more days in the aggregate, Producer or Contractor shall have the right to terminate this
Agreement provided that if the event of Force Majeure can be remedied by the replacement of Contractor’s
computers, Contractor shall have a period of no more than three (3) weeks to replace those computers, after which
time Producer may exercise its right to terminate if the computer specific event of Force Majeure is not fully
remedied.

22. EFFECT OF TERMINATION: If this Agreement is terminated for any reason, whether by lapse of time,
mutual consent, operation of law, exercise of a tight of termination pursuant to Paragraphs 17, 18, 19, 20, or 21
or othenvise, the termination shall release and discharge Producer from all further obhgations to Contractor,
including, without limitation, the obligation to pay Contractor any further compensation except for the Fee,
Approved Overages and any reasonable, vetifiable out-of-pocket expenses, if any, due and payable for Services
requested, performed, and dehvered up to and including the date of termination. For greater clatity, upon
termination of this Agreement, Contractor will either pay Producer, or Producer will pay Contractor, an amount
equal to the difference between the monies received by Contractor from Producer as of the date of termination,
including any Approved Overages not yet reimbursed. A positive difference shall be paid by Contractor to
Producer, and a negative difference by Producer to Contractor. All overdue amounts will bear interest at the prime
rate of HSBC plus two percent (2%). Upon the termination of this Agreement and payment by Producer to
Contractor of no less than fifty percent (SO%) of all sums then due, Contractor shall immediately deliver to
Producer or its designee all matetials and properties (including without limitation, all documents, records, books,
preprint and print material) in its possession or under its control relating to the Elements or Episodes. For greater
clatity, upon payment by Producer to Contractor of all fees due and payable to Contractor subject to this
Paragraph, the termination of this Agreement for any reason shall not affect Producer’s ownership of the Results
and Proceeds, Elements, or Episodes or any rights granted to Producer hereunder including for greater certainty
the Contractor Technology License, or relieve Contractor of its obligations pursuant to its representations,
warranties and indemnities hereunder and Producer shall have the right to exercise any or all of the rights of
Contractor with respect to the Series, under the Third Party Agreements.
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23. NOTICES AND PAYMENTS:

(a) To Contractor. All notices from Producer to Contractor shall be given in writing by mail, postage
prepaid, messenger service or electronically mailing (i.e. e-mail) and shall be addressed as indicated below. The date
three (3) days after mailing in Canada, the date one (1) day after sending by messenger service, and the same date
of e-mailing or of personal delivery shall be deemed to be the date of service.

(b) To Producer. All notices from Contractor to Producer shall be given in writing by mail, postage
prepaid, by messenger service or electronically mailing (i.e. e-mail) addressed as indicated below. The date three
(3) days after mailing in Canada, the date one (1) day after sending by messenger service, and the same date ofe
mailing or of personal delivery shall be deemed to be the date of service.

(c) Addresses. Payments and written notices to Contractor shall be sent to Contractor at the address
set forth below. Written notices to Producer shall be sent at the addresses set forth below. The address of
Contractor and of Producer may be changed to such other address as Contractor or Producer may hereafter specify
by written notice given to the other party.

Producer: Spin Master Riveting Productions Inc.
450 Front Street West
Toronto, Ontario M5V 1B6
Attention: Business and Legal Affairs — Entertainment
Telephone: 416-364-6002
E-Mail: Chrisl-I@spinmastcr.com

Contractor: Arc Productions Ltd.
230 Richmond Street East
Toronto, Ontario, M5A 1P4
Attention: Peter Kozik
Phone: 416-682-5248
Email : peter.kozik@arcproductions.com

24. ASSIGNMENT: Producer and any subsequent assignee shall have the right to assign this Agreement, and its
rights hereunder, and/or to delegate its obligations hereunder, to any party, and such assignment or delegation
shall be binding upon Contractor and shall inure to the benefit of such assignee. In the event of such assignment
or delegation, Producer shall remain secondarily liable hereunder, unless such assignment or delegation is to a so-
called “major” or “mini-major” motion picture distributor or television network, any similarly financially
responsible party, or any party which substantially controls, is substantially controlled by or is under common
control with Producer or which through merger, consolidation or acquisition succeeds to substantially all of the
assets of Producer, and such assignee or delegee assumes in writing all of Producer’s obligations hereunder, in
which event Producer shall be released and discharged from all of its obligations hereunder, and Contractor shall
look solely to such assignee or delegee, as the case may be, for performance thereof. Producer and any subsequent
assignee shall notify Contractor of any assignment but a failure to provide such notice shall not affect the validity
of any such assignment or constitute a breach of this Agreement. Contractor agrees that this Agreement is personal
to it and that Contractor shall not sell, assign, license or otherwise transfer any of its rights or duties under this
Agreement.
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25. SEVERABILITY: Nothing contained in this Agreement shall be construed to require the commission of any
act contrary to any applicable law, statute, ordinance, order, or regulation, and wherever there is any conflict
between any provision of this Agreement and any of the foregoing, such law, statute, ordinance, order, or
regulation shall prevail, provided however, in such event the provision of this Agreement so affected shall be
limited only to the extent necessary to permit compliance with the minimum legal requirement; no other provision
of this Agreement shall be affected thereby; and all such other provisions shall continue in full force and effect.
The parties shall negotiate in good faith to replace any invalid, illegal or unenforceable provision with a valid
provision, the effect of which comes as close as possible to that of such invalid, illegal or unenforceable provision.

26. FURTHER DOCUMENTS: Contractor shall execute or procure the execution of any and all further
instruments which Producer may deem reasonable necessary, desirable or proper to carry Out the purposes of this
Agreement.

27. INSURANCE: Contractor shall be added as a named insured to Producer’s errors and omissions (“E&O”),
general liability, and general production insurance policies to the extent that Producer obtains and maintains such
policies and subject to the terms, conditions and restrictions of such policies and any endorsements thereto.
Producer will be added as an additional insured to Contractor’s general liability insurance to the extent that
Contractor obtains and maintains such policy and subject to the terms, conditions and restrictions of such policy
and any endorsements thereto.

28. ATTORNEY-IN-FACT: In the event Contractor fails to take any action or execute any document consistent
herewith and necessary to assign any rights of copyright or any agreements, contracts, licences, clearances, releases
or consents as required pursuant to the terms hereof, Contractor hereby appoints Producer, or Producer’s
designee(s) as Contractor’s attorney-in-fact to do all such acts and execute all such documents as may reasonably
be requested by Producer, and it is hereby acknowledged that this power is coupled with an interest.

29. PRIOR AGREEMENTS / MODIFICATIONS: This Agreement and the attached Schedules set forth the
entire agreement between the parties relating to its subject matter and supersedes all prior agreements and
understandings between the parties hereto, whether oral or written, pertaining to the subject matter hereof. This
Agreement can only be modified by a written instrument executed by the parties hereto.

30. CURRENCY: All dollar amounts referred to in this Agreement are in the lawful currency of Canada unless
otherwise specified herein.

31. WAIVERS / PARAGRAPH HEADINGS: No waiver of any term or condition of this Agreement shall be
construed as a waiver of any other term or condition hereof; nor shall any waiver of any default under this
Agreement be construed as a waiver of any other default hereunder. The descriptive headings of the paragraphs
of this Agreement are for convenience only and do not constitute a part of this Agreement.

32. GOVERNING LAW: This Agreement shall be governed by the laws of the Province of Ontario and the
laws of Canada applicable therein and the parties hereby attorn to the exclusive jurisdiction of the courts of the
Province of Ontario.

33. SURVIVAL: All representations, warranties and indemnities made herein by Contractor, and all rights
granted to Producer and Contractor herein shall survive the execution, delivery, suspension, expiration and
termination of this Agreement or any provision hereof.
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Schedule “A”
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ARC PRODUCTIONS LTD - CONFIDENTIAL

Rusty Rivets: Assumptions

Description CGI Animated Series

Running Time 52 Episodes x 11 Minutes + 40 second opening

Shot Production 572 Minutes + 40 Seconds

Delivery Format 1080p @ 24 FPS

Production Schedule 102 weeks

Total Shots To average 165 shots per 11 Min. (avg. 4.00 sec. per shot) 

Avg Characters/Shot 2

Client Provides: 
Final scripts.

Final Production Dialogue - provided prior to the start of Boards.

Composer / Score.

All post production.

Executive Producer.

Client Approvals:
5 day turnaround on all Spin Master and broadcast approvals.

 - Design:  Characters & Background sketches, Expression sheets, and final design of key Characters, Sets and Props.

 - Asset approval stages:  Models and surfacing for key Characters, Environments and Props.

Allow for a notes pass at each of the following stages:

 - Leica/Animatic

 - Animation

 - Final compositing

Productivity assumes that revisions will average no more than 25% of shots per episode.

Any changes made after approval may incur additional expenses.

General Assumptions

Budget assumes production schedule provided to Arc.

All assumptions are subject to establishing a "final look" of picture that is similar to the "Rusty Rivets" animation sample provided to Arc.

Bid assumes no dynamic hair or cloth (simulations).

Production is non-stereoscopic.

8/22/2014 1 of 3
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ARC PRODUCTIONS LTD - CONFIDENTIAL

Arc Provides: 

ASSET DEPARTMENT ASSUMPTIONS:

Art

Art Department responsible for:

Creating Design through (Art) Pack for hand-off to Asset departments.

Creative follow through with Asset departments and Lighting dept.

Episodic Design – includes Characters, Props and Sets

Colour Keys to support sequences through Lighting.

Matte Paintings - as needed.

Assets: Rigging / Surfacing

In order to maximize efficiencies in the production, secondary & tertiary characters will need to be contained to certain 

body types. 

To enable maximum productivity, Arc needs the ability to prioritize production approval schedule of Characters,

Props and Sets.

Set and Prop Modeling and Rigging is driven by Pre-Vis approval, so that only what is required on screen is created.

Assume no cloth or hair simulation. 

Bid assumes the following asset builds:

4 x Main Characters 

13 x Secondary Characters (Includes Bits)

18 x Tertiary Characters

20 x Sets 

60 x Key Props60 x Key Props

800 x Props

SHOT DEPARTMENT ASSUMPTIONS:

Story

Creates story panels to help pre-visualize the sequences from the script.

Editorial

Oversees Editorial reels through production.

Bluebook

This is a key internal meeting with Director and Arc leadership to finalize, technically plan, and review each shot

for complexity.

Key lighting and effects shots are called out here.

Layout

Shots are technically set up with final assets for Animation.

Assume that moving cameras will not exceed more than 20% of shots per Episode.

Note: While 20% of shots contain moving cameras, dynamic camera moves will be very limited in use.

8/22/2014 2 of 3
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ARC PRODUCTIONS LTD - CONFIDENTIAL

Animation

Technical and performance Rig testing period prior to production.

This bid assumes 2 teams of 1 Lead managing a crew of approx. 10 Animators each.

Productivity averages 27 sec/wk per artist.

Assumes average character density of 2 per shot.

Assumes that layout will aim to avoid shot compositions containing more than 10 characters.

Note: Crowds to be established in a wide shot and then immediately pared down on a following closer shot.

Shot Finaling

Finesse animation and address any technical issues prior to hand off.

Shots are set dressed with final assets.

Camera is finalized at this point.

Technical Check-Pass of final shot with surfaced assets and one-light render.

Sweatbox

Director and dept leadership reviews sequences - Check-Pass render - internal review notes for Lighting & Effects.

EFX

Special Effects are any visuals that are not a character.

For example - mud, smoke and debris.

This schedules assumes 10% of the total shots per 22 min. require unique effects.

Effects team may create additional stock effects for re-use in compositing.

Lighting & Compositing

1 team consisting of 1 Key/Lead Lighter and 3 shot Lighters.

The Key Lighters are responsible for the environment or set lighting, which inform the key shots which then inform

the rest of the shots. These are then tweaked by the Lighter as needed. 

Productivity peaks at an average of 50 shots/wk per artist.Productivity peaks at an average of 50 shots/wk per artist.

All artists handle Lighting and Compositing work for their shots.

ADDITIONAL ASSUMPTIONS:

Technical Support

Technical Directors to handle all necessary show centric development and troubleshoot issues during production.

Marketing Materials

Any additional materials beyond production scope will need to be budgeted separately.

Any additional materials requiring earlier delivery could result in additional charges.

Budget does not include DVD materials, including menu screen or additional features.

Deliverables

Master Program

Arc will provide final episodes as a conformed sequence of uncompressed 16bit .tiff files with a resolution of 1920x1080.

File name and numbering to be determined.

Additional Elements

Textless elements for shots with text overlays or titles. Shots with text in background will not be provided separately.

Reference Quicktime - 960x540 - H264 codec - This will be created from the master program conform.

Editorial Quicktime - 1920x1080 in either H264, ProRes or DNxHD - This will be created from the master program conform.

Editorial & Reference Quicktime files will either be MOS or include a guide track if provided.

Delivery

All material will be delivered on USB 3.0 hard drives

8/22/2014 3 of 3
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Schedule “B”

Production Schedule

[Copy of Production Schedule as Excel]
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Schedule “C”

Budget

[INSERT HERE]
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ARC PRODUCTIONS LTD - CONFIDENTIAL

Acct No Description Amt Units X Rate Subtotal Total

1200 PRODUCTION STAFF

I — —

I — —

0500 DIRECTOR

0501 DIRECTOR 102 weeks 1 2,500 255,000 255,000

0599 FRINGE 15% allow 1 255,000 38,250 38,250

Rccount Total for 0500 $ 293,250

WTALABOVETHELINE --

-- $29325O

4500 TECHNICAl. DIRECTION

4501 CG SUPERVISOR 102 weeks 1 2,300 234,600 234600

4502 TECHNICAL DIRECTOR 102 weeks 1 1,500 153,000 153,000

4599 FRINGE 15% allow 1 387600 58,140 58,140

AccountTotal for 4500 $ 445,740

12O1ILINE PRODUCER

12OSIPRODUCTION MANAGER IPRE. POST & DELIVERABLES. COMPI

12O5IPRODUCTION COORDINATOR IART & ASSETSI

12051 PRODUCTION COORDINATOR ILAYOUT & ANIMATIONI

12991 FRINGE

CcOuflt Total for 1200

SSlSTANT DIRECTOR

3TORYBOARD ARTIST #1

1TORYBOARD ARTIST #2

3TORYBOARD ARTIST #3

22041ART DIRECTOR

22101 DESIGNER #1

22101 DESIGNER #2

2299IFRINGE

SSET LEAD

AOOELER #1

1ODELER #2

1ODELER #3

tIGGER #1

tIGGER #2

SURFACER #1

SURFACER #2

SURFACER #3

SURFACER #4

FRINGE

1021

971
821

561

15%I

981

581
581
541
531
541

gI
781
251

BC

75

75

5’l

75

75

66

3C

weeks

weeks

weeks

weeks

allow

weeks

weeks

weeks

weeks

weeks

weeks

allow

weeks

weeks

weeks

allow

weeks

weeks

weeks

weeks

weeks

weeks

weeks

weeks

allow

weeks

weeks

weeks

weeks

allow

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1,700

1,200

900

800

408,400

1,500

1,700

1,700

1.700

1,700

1,350

1,100

1.100

1,350

1,000

1,000

1,000

1,100

1,100

1,100

1,100

1.100

1,100

1,100

1,100

173,400

116,400

73,800

44,800

61,260

133,650

85,800

27.500

37,043

108,000

75,000

75,000

54,000

82,500

82,500

72,600

33,000

87.390

173,400

116,400

73,800

44,800

61,260

$ 469,660

2100 STORYBOARDS

2102

2104

2104

210

210

210

ii

ii

ii

312191

3TORYBOARD ARTIST #4

3TORYBOARD REVISIONIST
RINGE

ccount Total for 2100
15%I

1

1

900

574,700

147,000

98,600

98,600

91.800

90,100

48,600

86,205

147,000

98,600

98,600

91.800

90.100

48,600

86,205

660.905S

2200 VIS 0EV/ART

account Total for 2200

15%I 246,950

133,650

85,800

27.500

37,043

$ 283,993

4300 MODELING & RIGGING

430:

4301

4301

4301

4301

4301

i

SI

ii

II

II

ii

II

4301

4301

4391

ccoUflt Tots

1IGGER #3

tIGGER #4
:RINGE

for 4300

1551 582.600

108.000

75,000

75,000

54,000

82.500

82,500

72,600

33,000

87.390

669,990

4400 SURFACING

4406

4406

4406

4406

4499

ccount Tota for 4400

74

56

45

45

1551 242.000

81.400

61,600

49,500

49,500

36.300

81.400

61,600

49,500

49,500

36,300

278.300S

8/6/2014 2 of 4
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ARC PRODUCTIONS LTD - CONFIDENTIAL

Acct No Description Arnt Units X Rate Subtotal Total

6100 EDITORIAL

Total Post Production $ 194 810

7600 ARC PRODUCTION FEE

76O1IPRODUCTION FEE I I I ii allow 1 428,571 428,571 428,571
Account Total for 7600 $ 428,571

61O4IEDITOR I I I 861 weeks I 1

61O6IASSISTANT EDITOR

6199IFRINGE

721 weeks

15%I allow
1

1

I I I I I I —

Account Total for 6100

7200 INDIRECT STUDIO SUPPORT

Account Total for 7200

1

1

1

1

1

15t

72O1ISTUDIO LEADERSHIP

72O2IDEPARTMENTAL LEADERSHIP

72O3ISOFTWARE DEV & PROD ENGINGEERING

72041 IT SUPPORT
72051 FACILITIES

72061 PRODUCTION ACCOUNTING & FINANCE

72O7IHUMAN RESOURCES & PAYROLL

7299IFRINGE

allow
allow
allow
allow
allow

allow
allow
allow

1

1

1

1

1

1

1

1

1,300

800

169,400

148,817

186,022

372,043
204,624

111.613
148,817

74,409

1,246,346

111,800

57,600

25,410

148,817

186,022

372,043

204,624

111.613

148,817

74,409

186,952

111,800

57,600

25,410

S 194.810

- Total BoWthe Line Other

___________

- Total Below the Line — - $ — 9O33,625

148.817

186,022

372,043

204,624

111.613
148,817

74,409
186,952

S 1.433.298

TOTAL PRODUCTION COST
-- $ 9,326,875

GRAND TOTAL - -

____________

-

- $ 9,326,875

8/6/2014 4 sf4
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Schedule “D”

Cash Flow / Payment Schedule

76



ARC PRODUCTIONS LTD - CONFIDENTIAL

PR C) I) U CT ON

Atu MArION &
VISUAl EFFECt S

Rusty Rivets
Payment Schedule

August 18, 2014

Date Payment
Advance - Due on Signing

___________

-* $900,000
October 5, 2014

______

$179,742
November 2, 2014

_____

$125,848
December 7, 2014

____________

$218,266
January 4, 2015

_________

$175,160
February 1, 2015 $194,336
March 1,2015

____________

$255,295
ApriI5 2015

______________

$503186
May3, 2015 $447,751
June 7, 2015

_____

$584,002
July 5, 2015

_________

$421,037
August 2, 2015 $469,667
September 6, 2015 $579,208
October 4, 2015 $454,600
November 1, 2015 $451 860
December 6, 2015

_____

$507,291
January 3, 2016

__________________

$423,095
February 7, 2016

______________

$464,829
March 6, 2016 $355,288
April 3, 2016

_____

$264,262
May 1,2016 $264,127
June 5,2016

_______

$205,388
August 7, 2016 $105,762
Holdback - Due on Final Delivery $450,000

Total ($CAD) $9,000,000

8/18/2014 1 of 1
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Schedule “E”

Third Party Agreement

Dated

________________,

201_

CERTIFICATE OF ENGAGEMENT

(“Contractor”) certifies that Contractor has rendered and will continue to render
services to Ate Productions Ltd., (“Are”) in connection with the first season of the series currently entitled

“RiesO Rivets” (Episodes 1 to 26) (the “Series”), and for good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged by Contractor, Contractor hereby acknowledges, certifies and
agrees to the following:

1. Contractor will render and has rendered services to Arc in connection with the Series, and
Contractor hereby acknowledges, certifies and agrees that all results and proceeds of every kind of services
heretofore rendered by Contractor in connection with the Series, and all rights, tide and interest thereto,
including, without limitation, all derivatives, combinations, compilations and other permutations and all
copyrights (including all rights of renewal and extension thereto), shall be the sole property of and shall be
credited to . To the extent possible or required under the apphcable laws, including, without limitation, the U.S.
and Canadian copyright laws, the results, products and proceeds of any and all services in whatever stage of
completion as may exist from time to time, produced or worked upon by Contractor (collectively, “Results
and Proceeds”) shall be considered a “work-done-in-the-course-of-employment” pursuant to Canadian
copytight law and a “work-made-for-hire,” pursuant to U.S. copyright law, and Contractor acknowledges that
Arc shall be the author and copyright owner of the Results and Proceeds. If such Results and Proceeds are not
legally capable of being considered as a “work-done-in-the-course-of-employment” or a “work-made-for-hire,”
then in such event Contractor hereby grants, transfers and assigns to Arc in perpetuity all right, title and interest,
including, without hrn.itation, copyright, and all extensions, renewals, revivals and resuseitations thereof;
Contractor may have in or to such Results and Proceeds throughout the universe in all languages and in all
media now known or hereafter devised. In the event that under any current or future copyright law of any
jurisdiction, any of the rights in or to the Results and Proceeds are sub5ect to a right of termination or reversion,
then to the extent and as soon as legally permissible, Contractor agrees to accord Arc rights of first negotiation
for thirty (30) days and last refusal for fifteen (15) days (to match any third party offer) in connection therewith.

2. Contractor assigns to Arc in perpetuity all rental and lendmg rights under national laws
(whether implemented pursuant to the EC Rental and Lending Rights Directive or othenvise) (collectively,
“Rental and Lending Rights”) to which Contractor may now be or hereafter become entitled with respect
to the Results and Proceeds, the Series and all or any derivative works derived therefrom. Contractor agrees
not to institute, support, maintain or authorize directly or indirectly ani’ htigation or proceedings instituted or
maintained on the ground that Arc’s (or its designee’s) exercise of the rights granted to Arc in the Results and
Proceeds or the Series in any way constitutes an infringement or violation of any such rental or lending right as
aforesaid. Contractor acknowledges that the compensation to which Contractor is entitled pursuant to this
Agreement includes compensation for the assignment of the Rental and Lending Rights provided for in this
paragraph, that said compensation is an adequate part of the revenues denved or to be derived from the Rental
and Lending Rights and that said compensation is a fair, equitable and complete buy-out of all Rental and
Lending Rights.

3. Contractor hereby grants Arc the right to change, add to, take from, translate, reformat or
reprocess the Results and Proceeds in any manner Arc may in its sole discretion determine. To the fullest extent

allowable under the apphcable law, Contractor hereby waives all tight of “droit moral” or any similar laws or
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legal principles, and agrees not to institute, maintain or permit directly or indirectly any litigation or proceedings
instituted or maintained on the ground that Arc’s exercise of its rights in the Results and Proceeds in any way
constitutes an infringement or violation of any right of “droit moral” or is in any way a defamation or mutilation
of the Results and Proceeds, or any part thereof, or contains unauthorized modifications or translations.
Contractor expressly acknowledges that many parties will contribute to the Series that may embody all or part
of the Results and Proceeds. Accordingly, if under any applicable law the above waiver or assignment by
Contractor of “moral rights” or “droit moral” is not effective, Contractot agrees to exercise such rights in a
manner which recognizes the contribution of and will not have an adverse affect upon such other parties.

4. The parties mutually acknowledge that Spin Master Riveting Productions Inc. (“Producer”)
intends to produce the proposed Series so as to qualify as “Canadian Content” iii accordance with the applicable
rules, policies, procedures and regulations administered by, as the case may be, the Canada Media Fund (the
“CMF”), the Canadian Audio-Visual Certification Office (“CAVCO”) or the Canadian Radio-television and
Telecommunications Commission (“CRTC”) for wholly Canadian productions. The parties further mutually
acknowledge that Producer intends to produce the proposed Series so as to qualify for tax incentives pursuant
to the Income Tax Act (Canada) and relevant provincial reflindable tax credit programs and, if applicable, other
sources of financing accessible to Canadian producers from Canadian funding agencies. Contractor agrees to
cooperate with Producer to the extent necessary for the Series to qualify as set forth above. In particular, the
Series must comply with the Essential Requirements for Youth Programming as such terms are defined by the
CMF. Without limiting the generality of the foregoing, Contractor agrees to deliver the following to Arc upon
execution of the Agreement:

(a) a signed copy of the Declaration of Residency (Ontatio);

(b) CAVCO personnel number, if applicable;

(c) evidence of Canadian citizenship by the execution and delivery to Arc of a Declaration
of Residency (Ontario) and a photocopy of Contractor’s Canadian Passport or Citizenship Card or
Permanent Resident Card (Canada); and,

(d) any other simiar or related documentation reasonably requested by Arc.

5. Contractor shall, upon request, execute, acknowledge and deliver to Arc any and all documents
Arc may reasonably deem necessary to evidence and effectuate all or any of Arc’s tights hereunder. Contractor
hereby irrevocable appoints Arc as Contractor’s attorney-in-fact with full power to execute, acknowledge,
deliver and record in the Canadian Copyright Office, the U.S. Copyright Office or elsewhere any and all such
documents Contractor fails to execute, acknowledge and deliver. Such appointment shall be coupled with an
interest and irrevocable.

6. Contractor hereby represents and warrants that, except with respect to material supplied to
Contractor by Arc, the Results and Proceeds are and will be wholly original, do not and will not defame, infringe
or violate the tights of privacy of other rights of any third party and are not the subject of any litigation or claim
that might give rise to litigation. Contractor hereby agrees to defend, indemnify and hold harmless Arc, its
licensees and assigns against any claims, liabilities, loss, cost or damage (including reasonable attomeys’ fees)
arising out of or in connection with any breach or alleged breach of any of the aforesaid representations,
warranties or certifications. Arc shall similarly indemnify Contractor against any loss, cost or damage (including
reasonable outside attorneys’ fees) arising out of or in connection with any breach of any of Arc’s
representations to Contractor, provided such claim is not the result of a breach by Contractor or Contractor’s
negligence. Arc’s tights in and to the Results and Proceeds hereunder may be freely assigned and licensed and
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such assignment and/or licence shall be binding upon Contractor and inure to the benefit of such assignee

and/or licensee.

7. Contractor hereby covenants and agrees that Contractor shall not have or be deemed to have

any encumbrance upon any of the rights conveyed to Arc herein or proceeds derived therefrom, and that no

act or omission by Arc, nor any other act, omission or event of any kind shall terminate or otherwise adversely

affect Arc’s ownership of the rights conveyed herein. Contractor’s sole remedy for any breach by Arc shall be

an action at law to recover such damages as may have been actually suffered by Contractor as a result thereof

and Contractor hereby irrevocably waives any right to cancel or terminate this Agreement or to seek and/or

obtain injunction or other equitable relief hereunder.

8. Contractor hereby agrees not to disclose or reveal the content of the Episodes or Series, or

any information acquired hereunder relating to the techniques or operations of Arc or Producer or the financing

of the Series. The foregoing restriction shall not apply to know-how, techniques, or contents of the Series that

have become publicly available or are common knowledge and are not protected as a trade secret and/or by
patent and/or copyright.

IN WITNESS WHEREOF, this document has been executed as of the date first written above.

ARC PRODUCTIONS LTD.

By:

[insert name}
Title:

__________________________

HST Registration No.
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Schedule “F”

Technical Specifications
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RUSTY RIVETS - TECH SPECS FOR DELIVERY TO POST PRODUCTION HOUSE 

1.  Offline and online at 23.98 

2.  Source files as PNG, TGA or TIFF sequences.  Each shot (aka scene) in its own folder with the name 
of the folder referencing the scene and take number.  The files in the file sequences themselves should 
also reflect the name, scene and take numbers. For example: 

JT_424a_SC067a_Tk1_0001.png 

JT_424a_SC067a_Tk1_0002.png 

JT_424a_SC067a_Tk1_0003.png 

etc... 

***note*** Keep the file path of the offline files consistent.  The workflow works really well when we can 
recreate the same file path in online as was used in offline.  For example if the file sequence folders are in 
a directory on drive x: (or a specific volume on a mac) try to have all of them in the same place.  Don't 
import reshoots from the 'downloads' folder, or from a flash drive.  Try to be consistent.  (remember, wish 
list) 

3.  The source files should be 1280x720.  Alpha channels are NOT required, unless there is an editorial 
need.  For example a scene that is to be composited in online. 

4.  I would suggest offline resolution at DNX36.  It's very decent quality and will allow the editor to see 
problems in the original files. Remember the Avid media for offline should be made from the SAME file 
sequence that the online media will be made from.  That means do not use quicktime proxy files from the 
animation house for offlining.  Onlne is done at 1920x1080 DNX175X. 

5.  For delivery to online we need three elements: 

    1.  A copy of the final Avid sequence sent in a bin (.avb file).  The sequence should be 'collapsed' and 
have all the reshoots (this is a 'wish list').  Any notes for online can be put in as 'markers'. 

    2.  A copy of the exact same quicktime that will be sent to audio for mix (with offline audio too). 

    3.  All of the source media in their folders maintaining the directory structure that they were imported 
from in offline. 
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be appropriate for their purposes.  Unless otherwise provided, all dollar amounts 

contained in this Fifteenth Report are expressed in Canadian Dollars.  Unless otherwise 

provided, all other capitalized items not otherwise defined in this Fifteenth Report are as 

defined in the First through Fourteenth Reports.  

C. Purposes of the Report 

3. The Receiver files this Fifteenth Report to seek the Court’s advice and direction, on 

notice to all affected parties, with respect to the appropriate process to determine 

entitlement to receive a further distribution of $1,149,702 being net tax credit recoveries 

and accrued interest, net of directly attributable professional fees and costs, which may be 

the subject of proprietary claims by certain Third Party Claimants (defined below). 

D. Background 

4. On July 29, 2016, Grosvenor Park Media Fund L.P. (“GP”) brought a motion seeking the 

appointment of an Interim Receiver over ARC and certain other property. That motion 

was granted by the Honourable Mr. Justice Wilton-Siegel and the Interim Receiver was 

appointed pursuant to the Interim Receivership Order dated July 29, 2016 (the “Original 

Interim Receivership Order”). Pursuant to the endorsement accompanying the Original 

Interim Receivership Order, the fact of the receivership order was to remain confidential 

and the Interim Receiver was not to implement the powers provided to it pending a return 

conference on August 2, 2016. 



- 3 -

5. On August 2, 2016, the Lender sought and obtained the Fresh as Amended Interim

Receivership Order (the “August 2, 2016 Order”).

6. On August 10, 2016, the Receivership Order was granted by the Honourable Mr. Justice

Penny.

7. On April 18, 2017, the Honourable Justice Newbould granted a Distribution Order (the

“Distribution Order”), which, among other things, authorized the Receiver to “distribute

to GP from time to time all funds coming into its hands, subject to such reserves as the

Receiver may deem prudent in the circumstances, up to the amount of $43,953,400”.

Paragraph 5 of the Distribution Order states that “any distributions by the Receiver

hereunder of proceeds of the realization or collection of tax credits of Arc, where the

Receiver has notice of the interests of parties other than GP claiming ownership, security

interests, or both in such tax credits or their proceeds, shall only be made upon further

Order of the Court on notice to GP and to such other parties”.

8. Copies of the Court orders, the First to Fourteenth Reports, and other materials relevant

to the Receivership can be accessed from the Receiver’s website at

www.insolvencies.deloitte.ca

E. Additional Recoveries Which May Be Subject to Third Party Claims

9. The Receiver is aware that BK2BRAC Holdings Inc. (“BK2BRAC” or “Disney”), Spin 

Master Riveting Productions Inc. (“Spin Master”), and Blazing Productions Ltd.

(“Blazing”) (collectively, the “Third Party Claimants”) are parties to Production Services
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Agreements (“PSAs”) with Arc whereby Arc had contracted to compile information and 

submit tax recovery claims on behalf of the individual Third Party Claimants who would 

have been entitled to receive the proceeds of these tax credit applications in the ordinary 

course.   

10. Generally, these PSAs assign Arc’s rights and claims to tax credits resulting from certain 

productions to the Third Party Claimants.  Copies of the relevant PSAs are attached 

herein as Appendix “A”.

11. In addition, the Receiver understands that certain obligations of Arc were secured by the 

security interest granted to BK2BRAC, which was perfected by a June 28, 2013 

registration in favour of BK2BRAC, and subordinated to the security held by GP by 

agreement between BK2BRAC and GP dated December 10, 2015 (the “Subordination 

Agreement”).  The relevant page extracted from an August 4, 2016 PPSA search against 

Arc outlining the BK2BRAC registration together with a copy of the Subordination 

Agreement are attached herein as Appendix “B”.

12. Since the Thirteenth Report, the Receiver has collected tax recoveries and accrued 

interest, net of directly attributable professional fees and costs, related to PSAs with 

Third Party Claimants of $1,149,702, detailed in the attached Appendix “C” and as 

follows:

(a) BK2BRAC – $395,090; and

(b) Spin Master – $754,612.
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13. The Receiver has calculated that the professional fees and costs directly attributable to 

the collection of these amounts to date are $29,855 for BK2BRAC and $8,369 for Spin 

Master.

14. Attached as Appendix “D” is the Receiver’s Statement of Receipts and Disbursements for 

the period from August 2, 2016 to February 29, 2020 which indicates that, after taking 

into account an appropriate reserve and the pending tenth distribution of $1,050,000 to 

GP as outlined in the Fourteenth Report, there are available funds on hand to permit this 

distribution of $1,149,702.

15. The Fourth Report of the Receiver dated December 5, 2016 reported on the Receiver’s 

review of the validity and enforceability of GP’s security in respect of the assets, 

properties and undertakings of Arc and the opinion (the “Security Opinion”) of the 

Receiver’s independent legal counsel, Goldman Sloan Nash & Haber LLP (“GSNH”). 

According to the Security Opinion, it is GSNH’s opinion that, subject to the customary 

qualifications and limitations included therein, GP’s security is valid and enforceable 

against all assets, properties and undertakings of Arc.

16. The Receiver has consulted GSNH with respect to the interests of GP and the Third Party 

Claimants related to the recoveries from these PSAs with Third Party Claimants.  The 

Receiver is advised by GSNH that there is uncertainty as to whether the security interest 

of GP constitutes a first-ranking charge over net tax recoveries relating to PSAs with 

these Third Party Claimants, or whether Arc’s contractual obligation in these PSAs to
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Appendix "C"

Third Party Status Year Production Tax Credit C$

Disney Received 2014 Meet the Piston Peak Team, I (1-4) OCASE 144,967          
The Pirate Fairy OCASE 19,990            
Tink'n About Animals OCASE 106,817          
Vitaminamulch: Air Spectacular OCASE 125,748          
Accrued Interest 27,423            

424,945          
Fees and disbursements (29,855)           

Total 395,090          

Outstanding 2013 Meet the Piston Peak Team, I (1-4) OCASE 2,627              
The Pirate Fairy OCASE 95,644            
Vitaminamulch: Air Spectacular OCASE 59,608            

157,879          

552,969          

Spin Master Received 2014 Rusty Rivets, I OCASE 22,804            
Accrued Interest 1,573              

2015 Rusty Rivets, I OCASE 384,213          
Accrued Interest 18,658            

2016 Rusty Rivets, I OCASE 330,152          
Accrued Interest 5,581              

762,981          
Fees and disbursements (8,369)             

754,612          

Blazing Outstanding 2015 Blazing Samurai PSTC 7,964              
OPSTC 22,387            

2016 Blazing Samurai PSTC 188,683          
OPSTC 503,179          
OCASE 324,271          

1,046,484       

1,134,691       
53,235            

(38,224)           
1,149,702       

Outstanding tax credits potentially subject to third party PSAs 1,204,363       
2,354,065       

Total tax credits potentially subject to third party PSAs, received to date net of fees and disbursements

Total tax credits potentially subject to third party PSAs

In the matter of the Receivership of Arc Productions Ltd.
Schedule of Film Tax Credits Potentially Subject to Third Party PSAs, Before Fees and Disbursements

as at February 29, 2020

Total

Total

Total

Total tax credits potentially subject to third party PSAs, received to date
Accrued interest

Fees and disbursements
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TAB 4.
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TAB 5.



FINAL

Trade Date
USD/CAD Spot 

Indication
Trade Details Currency Pair CAD Notional

"Early" Window 

Start 1

"Outside" 

Window End

Forward 

Points

All-in 

Forward Rate
USD Notional

Bank of America 

Forex Trade #

12/10/2015 1.361 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 1,910,128 31-Jan-16 31-Mar-16 17 1.3627 $1,401,723.05 1512507955 **

-CAD 1,910,128 -$1,401,723.05 Settled by purchasing CAD at spot = 1.3000 on 3/31/16 and paying USD$67,606.18

12/10/2015 1.361 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 1,514,770 28-Feb-16 30-Apr-16 21 1.3631 $1,111,268.43 1512508027
-CAD 754,174 -$553,278.26 TF1 2013 Tax Refund received 4/29/16 - Tranche A Repayment
-CAD 538,975 -$395,403.89 TF1 2012 Tax Refund received 4/29/16 - Tranche A Repayment
-CAD 221,621 -$162,586.29 Settled by purchasing CAD at spot = 1.2538 on 4/29/16 and paying USD$14173.46

12/10/2015 1.361 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 977,876 31-Dec-15 31-May-16 25 1.3635 $717,180.78 1512507329
12/10/2015 1.361 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 43,950 31-Mar-16 30-Jun-16 28 1.3638 $32,226.13 1512510391

3/31/2016 1.3 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 1,910,128 1-Apr-16 2-Aug-16 1 1.3001 $1,469,216.21 1538603721
4/29/2016 1.2538 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 221,621 2-May-16 2-Aug-16 12 1.2550 $176,590.73

12/10/2015 1.361 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 5,296,590 31-Mar-16 30-Sep-16 40 1.3650 $3,880,285.71 1512509553

12/10/2015 1.361 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 482,388 28-Sep-16 29-Mar-17 55 1.3665 $353,009.88 1512511451
12/10/2015 1.361 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 2,335,659 28-Oct-16 28-Apr-17 56 1.3666 $1,709,102.15 1512512592
12/10/2015 1.361 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 8,404,060 30-Dec-16 30-Jun-17 54 1.3664 $6,150,512.30 1512513387

1/14/2016 1.4372 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 282,091 30-Dec-16 30-Jun-17 -27 1.4345 $196,647.61 1519818738
3/18/2016 1.3051 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 74,174 30-Dec-16 30-Jun-17 51 1.3102 $56,612.73 1535991448

12/10/2015 1.361 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 4,042,205 28-Sep-17 29-Mar-18 37 1.3647 $2,961,973.33 1512513423
1/14/2016 1.4372 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 2,062,335 29-Dec-17 29-Jun-18 -100 1.4272 $1,445,021.72 1519818744
3/18/2016 1.3051 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 1,602,140 29-Dec-17 29-Jun-18 57 1.3108 $1,222,261.21 1535991505

5/4/2016 1.2875 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 700,000 29-Dec-17 29-Jun-18 56 1.2931 $541,334.78
5/24/2016 1.3142 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 1,175,000 29-Dec-17 29-Jun-18 42 1.3184 $891,231.80
6/24/2016 1.2975 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 600,000 29-Dec-17 29-Jun-18 84 1.3059 $459,453.25

1/14/2016 1.4372 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 789,250 28-Sep-18 29-Mar-19 -160 1.4212 $555,340.56 1519818752
3/18/2016 1.3051 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 656,293 28-Sep-18 29-Mar-19 60 1.3111 $500,566.70 1535991522

5/4/2016 1.2875 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 300,000 28-Sep-18 29-Mar-19 61 1.2936 $231,910.95
5/24/2016 1.3142 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 500,000 28-Sep-18 29-Mar-19 47 1.3189 $379,103.80
6/24/2016 1.2975 Grosvenor Park sells CAD (buys USD) USD/CAD CAD 250,000 29-Dec-17 29-Jun-18 115 1.3090 $190,985.49

Add New

CAD 32,705,760 $24,120,567.82

Blended FX Rate 1.35593
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Grosvenor Park Grosvenor Park 

Availability Calculation Availability Calculation

Date: 7/13/16 Date: 7/13/16

Advance# GP12 Advance# GP12

Weighted Average FX Rate 1.35593x (Based on Hedges Currently in Place)

Tax Credit Files < 4 Years Files < 3 Year Files < 2 Year Files < 1 Year Current Total Tax Credit Files < 4 Years Files < 3 Year Files < 2 Year Files < 1 Year Current Total

OCASE 2,783,222 2,320,492 2,335,659 3,991,054 2,839,472 14,269,899 OCASE 2,052,632 1,711,368 1,722,553 2,943,411 2,094,117 10,524,081

OPSTC 4,525,019 4,063,675 4,094,414 5,663,374 3,979,730 22,326,212 OPSTC 3,337,211 2,996,969 3,019,639 4,176,751 2,935,059 16,465,629

PSTC 1,160,995 1,186,584 1,202,176 2,167,362 1,537,780 7,254,896 PSTC 856,236 875,108 886,607 1,598,434 1,134,116 5,350,502

OPSTC - Non Labour 0 0 0 929,589 525,471 1,455,060 OPSTC - Non Labour 0 0 0 685,574 387,536 1,073,110

Tax Credit Adjustments (572,093) (326,675) 0 (49,484) 0 (948,252) Tax Credit Adjustments (421,920) (240,924) 0 (36,494) 0 (699,338)

7,897,143 7,244,075 7,632,249 12,701,895 8,882,453 44,357,815 5,824,160 5,342,521 5,628,800 9,367,675 6,550,828 26,163,155

Less: Ineligibles Less: Ineligibles

Credit Received 5,926,457 5,945,778 0 0 0 11,872,235 Credit Received 4,370,775 4,385,024 0 0 0 8,755,799

Amount Over "Letter of Comfort" 0 0 1,381 11,098 14,182 26,661 Amount Over "Letter of Comfort" 0 0 1,018 8,185 10,459 19,662

5,926,457 5,945,778 1,381 11,098 14,182 11,898,896 4,370,775 4,385,024 1,018 8,185 10,459 8,765,002

Total Gross Collateral 1,970,686 1,298,297 7,630,868 12,690,797 8,868,270 32,458,919 Total Gross Collateral 1,453,385 957,497 5,627,782 9,359,490 6,540,368 23,938,522

Total Hedged Collateral 1,970,686 1,298,297 7,630,868 12,690,797 8,868,270 32,458,919 Total Hedged Collateral 1,453,385 957,497 5,627,782 9,359,490 6,540,368 23,938,522

Allowable Gross Collateral 1,970,686 1,298,297 7,630,868 12,690,797 8,868,270 32,458,919 Allowable Gross Collateral 1,453,385 957,497 5,627,782 9,359,490 6,540,368 23,938,522

Advance Rate 95% 95% 95% 95% 90% Advance Rate 95% 95% 95% 95% 90%

Net Collateral 1,872,152 1,233,382 7,249,325 12,056,257 7,981,443 30,392,560 Net Collateral 1,380,716 909,622 5,346,392 8,891,516 5,886,331 22,414,577

Total Borrowing Base (CAD) 30,392,560 Total Borrowing Base 22,414,577

Tranche A Maximum Drawn Remaining Repayments Tranche A Maximum Drawn Remaining Repayments

Availability 23,728,745 23,728,745 0 (1,286,345) Availability 17,500,000 17,500,000 0 (948,682)

Current Tranche A Loan Balance 22,442,400 Current Tranche A Loan Balance 16,551,318

Availability for Draw 0 Availability for Draw 0

Tranche B Maximum Drawn Remaining Repayments Tranche B Maximum Drawn Remaining Repayments

Availability 5,188,460 5,188,460 0 0 Availability 3,826,500 3,826,500 0 0

Current Tranche B Loan Balance 5,188,460 Current Tranche B Loan Balance 3,826,500

Tranche C Maximum Drawn Remaining Repayments Tranche C Maximum Drawn Remaining Repayments

Availability 16,271,140 7,472,634 8,798,506 0 Availability 12,000,000 5,511,083 6,488,917 0

Current Tranche C Loan Balance 7,472,634 Current Tranche C Loan Balance 5,511,083

Availability for Draw 477,526 Availability for Draw 352,176

Tranche D Maximum Drawn Remaining Repayments Tranche D Maximum Drawn Remaining Repayments

Availability 16,271,140 0 16,271,140 Availability 12,000,000 0 12,000,000 0

Current Tranche D Loan Balance 0 Current Tranche D Loan Balance 0

Availability for Draw 0 Availability for Draw 0

Tranche E Maximum Drawn Remaining Repayments Tranche E Maximum Drawn Remaining Repayments

Availability 5,423,713 5,072,187 351,526 - Availability 4,000,000 3,740,749 259,251

Current Tranche E Loan Balance 5,072,187 Current Tranche E Loan Balance 3,740,749

IN CAD IN USD
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Name Title Name Title

Loan Summary Loan Summary

Loan Remaining Availability Loan Remaining Availability

Balance Availability for Draw Balance Availability for Draw

Tranche A 22,442,400 0 0 Tranche A 16,551,318 0 0

Tranche B 5,188,460 0 0 Tranche B 3,826,500 0 0

Tranche C 7,472,634 8,798,506 477,526 Tranche C 5,511,083 6,488,917 352,176

Tranche D 0 16,271,140 0 Tranche D 0 12,000,000 0

Tranche E 5,072,187 351,526 351,526 Tranche E 3,740,749 259,251 259,251

Total 40,175,681 25,421,171 829,052 Total 29,629,650 18,748,168 611,427

Note: Total Availaiblity for Draw could be reduced because of maximum loan balance provision of USD $32 million Note: Total Availaiblity for Draw could be reduced because of maximum loan balance provision of USD $32 million

The undersigned is an authorized signing officer of Arc Productions Inc and represents and warrants to Grosvenor Park Media Fund LP that all 

of the information contained in this report is true and correct.

The undersigned is an authorized signing officer of Arc Productions Inc and represents and warrants to Grosvenor Park Media Fund LP that 

all of the information contained in this report is true and correct.
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Grosvenor Park 

ARC Productions Inc

Filed 4 Years Prior (Before 2012)

Production:  LITTLE BOY  MATT HATTER   BARBIE'S LIFE S1  THOMAS & FRIENDS  BARBIE'S LIFE S2  NUT HOUSE  Fiona's Tale  Sleeper  Pixie Hollow  BARBIE SIS-13   BARBIE'S LIFE S4 

Production Agreement Date 8/27/10 7/15/11 4/26/11 1/30/12 12/22/11 N/A 2/23/12 4/1/12 4/23/12 3/23/12 12/21/12

OPSTC Application Date 2/28/11 1/3/13 6/5/11 2/7/12 2/3/12 N/A 6/29/12 6/29/12 6/29/12 6/28/12 1/29/13

OPSTC Certification Date 10/6/11 10/29/13 7/31/12 4/22/13 4/17/13 N/A 8/12/13 8/19/13 8/14/13 8/14/13 11/19/13

PSTC Application Date 2/28/11 1/3/13 7/5/11 2/3/12 2/3/12 N/A 7/3/12 6/29/12 6/29/12 6/29/12 2/19/13

PSTC Certification Date 6/6/11 9/6/11 11/2/11 3/13/12 5/15/12 N/A 9/17/12 11/8/12 10/15/12 8/21/12 8/15/13

2012 OCASE Application Date 2/10/14 2/10/14 2/10/14 2/10/14 2/10/14 2/10/14 2/10/14 2/10/14 2/10/14 2/10/14 2/10/14

2012 OCASE Certification Date  o/s  o/s 9/23/14 7/15/14 9/23/14  o/s  o/s  o/s  o/s 9/23/14 9/23/14

OMDC Certification No. - OCASE o/s o/s 14D00778 14D00749 14D00778 o/s o/s o/s o/s 14D00778 14D00778

OMDC Certification No. - OPSTC  11U01064 13U01363  12U01186  13U01274  13U01273  -  13U01327  13U01333  13U01331  13U01329  13U01377 

CAVCO Certification No.  AC010383  AC010689-701   AC011150   AC011769-AC011822  AC011823  -  AC020116-1  AC 020085-001  AC 020084-005  AC 020083-001  AC 020240-001 

OCASE 100,875 374,403 34,279 843,984 469,250 22,391 21,212 248,818 119,661 489,281 -

OPSTC 175,967 228,786 69,269 1,543,288 879,727 - 37,345 428,573 206,832 913,776 -

PSTC 48,335 65,840 15,431 387,094 213,095 - 11,815 116,206 54,788 237,185 -

OPSTC - Non Labour - - - - - - - - - - -

Tax Credit Adjustments (322,093) (250,000)

Total 325,177 669,029 118,979 2,452,273 1,312,072 22,391 70,372 793,597 381,281 1,640,242 0

Tax Credit Receipts 521,891 0 0 0 0

Tax Credit Receipts 175,967 0 69,269 1,543,288 879,727 0 37,345 428,573 206,832 913,776 0

Tax Credit Receipts 48,335 65,840 15,431 387,094 213,095 0 11,815 116,206 54,788 237,185 0

ITCs Claim Greater than PWC Comfort Letter

Less: Tax Credits Assigned to 3rd Parties

Tax Credits Receivable 100,875 603,189 34,279 0 219,250 22,391 21,212 248,818 119,661 489,281 0

OCASE - Outstanding 100,875 374,403 34,279 322,093 469,250 22,391 21,212 248,818 119,661 489,281 -

OPSTC - Outstanding - 228,786 - - - - - - - - -

PSTC - Outstanding - - - - - - - - - - -

OPSTC - Non Labour Outstanding - - - - - - - - - - -

Tax Credit Adjustments Outstanding - - - (322,093) (250,000) - - - - - -

Total 100,875 603,189 34,279 0 219,250 22,391 21,212 248,818 119,661 489,281 0

Estimated Refundable TC Comfort Letter and Net of TC Filings 100,875 603,189 34,279 843,984 469,250 22,391 21,212 248,818 119,661 489,281 0

TC Files

Estimated Refundable TC to Earn 100,875 603,189 34,279 843,984 469,250 22,391 21,212 248,818 119,661 489,281 0

Amount Over Letter of Comfort 0 0 0 (843,984) (250,000) 0 0 0 0 0 0

Ineligible Amount Over Letter of Comfort 0 0 0 0 0 0 0

Interest from CRA 17,084
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 CANTERVILLE GHOST  OCULUS  LEGO  UNDERZOO  DARK CRYSTAL  FROST Total

n/a 8/21/12 11/19/12 n/a n/a n/a

n/a 8/27/13 5/3/13 n/a n/a n/a

n/a 6/5/14 2/13/14 n/a n/a n/a

n/a 8/27/13 5/3/13 n/a n/a n/a

n/a 10/25/13 2/18/14 n/a n/a n/a

2/10/14 2/10/14 2/10/14 n/a 2/10/14 2/10/14

 o/s  o/s  o/s n/a  o/s  o/s 

o/s o/s o/s o/s o/s o/s

n/a 14U01507 14U01415 n/a n/a n/a

n/a  AC 020349-001  AC 020286-001 n/a n/a n/a

5,981 12,140 11,987 20,722 - 8,238 2,783,222

- 20,747 20,709 - - - 4,525,019

- 5,462 5,744 - - - 1,160,995

- - - - - - 0

(572,093)

5,981 38,349 38,440 20,722 0 8,238 0 0 7,897,143

0 0 0 0 0 0 521,891

0 0 0 0 0 0 4,254,777

0 0 0 0 0 0 1,149,789

0

0

5,981 38,349 38,440 20,722 0 8,238 0 0 1,970,686

5,981 12,140 11,987 20,722 - 8,238 - - 2,261,331

- 20,747 20,709 - - - - - 270,242

- 5,462 5,744 - - - - - 11,206

- - - - - - - - 0

- - - - - - - -

5,981 38,349 38,440 20,722 0 8,238 0 0 1,970,686

5,981 38,349 38,440 20,722 0 8,238 3,064,670

0

5,981 38,349 38,440 20,722 0 8,238 0 0 3,064,670

0 0 0 0 0 0 0 0 (1,093,984)

0 0 0 0 0 0

17,084
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Grosvenor Park 

ARC Productions Inc

Filed 3 Years Prior (FY 2013)

Production:  THOMAS & FRIENDS  BARBIE'S LIFE S2  Pixie Hollow  BARBIE SIS-13   BARBIE'S LIFE S4  OCULUS  LEGO  UNDERZOO  SOMNIA CANTERVILLE GHOSTHEMLOCK GROVE LUCKY IMAX POLAR QUEST Total

Production Agreement Date 1/30/12 12/22/11 4/23/12 3/23/12 12/21/12 8/21/12 11/19/12 n/a 10/2/13 n/a n/a n/a n/a

OPSTC Application Date 2/7/12 2/3/12 6/29/12 6/28/12 1/29/13 8/27/13 5/3/13 n/a 3/24/14 n/a n/a n/a n/a

OPSTC Certification Date 4/22/13 4/17/13 8/14/13 8/14/13 11/19/13 6/5/14 2/13/14 n/a 12/12/14 n/a n/a n/a n/a

PSTC Application Date 2/3/12 2/3/12 6/29/12 6/29/12 2/19/13 8/27/13 5/3/13 n/a 3/24/14 n/a n/a n/a n/a

PSTC Certification Date 3/13/12 5/15/12 10/15/12 8/21/12 8/15/13 10/25/13 2/18/14 n/a 12/10/14 n/a n/a n/a n/a

2013 OCASE Application Date 5/27/14 5/27/14 5/27/14 5/27/14 5/27/14 5/27/14 5/27/14 n/a 5/27/14 5/27/14 5/27/14 5/27/14 5/27/14

2013 OCASE Certification Date 9/30/14 10/14/14  o/s 10/14/14 10/14/14  o/s  o/s n/a  o/s  o/s  o/s  o/s  o/s 

OMDC Certification No. - OCASE 14D00784 14D00787  o/s 14D00787 14D00787  o/s  o/s n/a  o/s  o/s  o/s  o/s  o/s 

OMDC Certification No. - OPSTC  13U01274  13U01273  13U01331  13U01329  13U01377 14U01507 14U01415 n/a 14UO1598 n/a n/a n/a n/a

CAVCO Certification No.  AC011769-AC011822  AC011823  AC 020084-005  AC 020083-001  AC 020240-001  AC 020349-001  AC 020286-001 n/a 020486-001 n/a n/a n/a n/a

OCASE 1,066,144 74,040 90,107 141,252 556,668 37,214 255,892 8,604 18,309 55,836 1,749 7,206 7,471 2,320,492

OPSTC 1,929,102 134,730 157,866 271,105 1,014,657 63,808 457,994 0 34,413 0 0 0 0 4,063,675

PSTC 565,165 37,147 47,794 73,973 294,226 18,283 140,460 0 9,537 0 0 0 0 1,186,584

OPSTC - Non Labour 0

Tax Credit Adjustment (326,675) (326,675)

Total 3,233,736 245,917 295,766 486,330 1,865,551 119,305 854,346 8,604 62,258 55,836 1,749 7,206 7,471 0 7,244,075

0

2013 Tax returns Files 3560411.22 245917.8388 295766.2317 486330.1565 1865550.662 119304.5925 854345.4577 8603.632 62258.5248 55836.016 1749.16 7206.168 7471.086

CROSS CHECK (326,675) (1) 0 (0) 0 0 1 0 (0) 0 0 0 0

Tax Credit Receipts 739,469 739,469

Tax Credit Receipts 1,929,102 134,730 157,866 271,105 1,014,657 63,808 457,994 4,029,262

Tax Credit Receipts 565,165 37,147 47,794 73,973 294,226 18,283 140,460 1,177,047

ITCs Claim Greater than PWC Comfort Letter 0

Less: Tax Credits Assigned to 3rd Parties 0

Tax Credits Receivable 0 74,040 90,107 141,252 556,668 37,214 255,892 8,604 62,258 55,836 1,749 7,206 7,471 1,298,297

OCASE - Outstanding 326,675 74,040 90,107 141,252 556,668 37,214 255,892 8,604 18,309 55,836 1,749 7,206 7,471 0 1,581,023

OPSTC - Outstanding 0 0 0 0 0 0 0 0 34,413 0 0 0 0 0 34,413

PSTC- Outstanding 0 0 0 0 0 0 0 0 9,537 0 0 0 0 0 9,537

OPSTC - Non Labour Outstanding 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Tax Credit Adjustment  Outstanding (326,675) 0 0 0 0 0 0 0 0 0 0 0 0 0

Total 0 74,040 90,107 141,252 556,668 37,214 255,892 8,604 62,258 55,836 1,749 7,206 7,471 1,298,297

Estimated Refundable TC Comfort Letter and Net of TC Filings 3,560,411 245,918 295,766 486,331 1,865,551 119,305 854,345 8,604 62,259 55,836 1,749 7,206 7,471 7,570,751

TC Files 0

Estimated Refundable TC to Earn 3,560,411 245,918 295,766 486,331 1,865,551 119,305 854,345 8,604 62,259 55,836 1,749 7,206 7,471 7,570,751

Amount Over Letter of Comfort (3,560,411) (171,878) (205,660) (345,079) (1,308,883) (82,090) (598,453) 0 (0) (0) 0 (0) (0) (6,272,454)

Ineligible Amount Over Letter of Comfort 0 0 0 0 0 0 0 0 0 0 0 0 0 0

ok ok ok ok ok ok ok ok ok ok ok ok ok

Interest from CRA 14,705 14,705
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Grosvenor Park 

ARC Productions Inc

Filed 2 Years Prior (FY 2014)

Production:  THOMAS & FRIENDS 17 & 18  THOMAS & FRIENDS 19   BARBIE'S LIFE S4  UNDERZOO  BARBIE 2015  BARBIE 2015 DVD  SOMNIA Total

Production Agreement Date 1/30/12 5/28/14 12/21/12 n/a 10/31/13 10/31/13 10/2/13

OPSTC Application Date 2/7/12 5/1/14 1/29/13 n/a 2/18/14 2/18/14 3/24/14

OPSTC Certification Date 4/22/13 o/s 11/19/13 n/a 9/30/14 o/s 12/12/14

PSTC Application Date 2/3/12 5/1/14 2/19/13 n/a 2/18/14 2/18/14 3/24/14

PSTC Certification Date 3/13/12 10/29/14 8/15/13 n/a 5/12/14 5/12/14 12/10/14

2014 OCASE Application Date 7/31/15 7/31/15 7/31/15 7/31/15 7/31/15 7/31/15 7/31/15

2014 OCASE Certification Date  o/s o/s  o/s n/a  o/s  o/s  o/s 

OMDC Certification No. - OCASE o/s o/s  o/s n/a  o/s  o/s  o/s 

OMDC Certification No. - OPSTC  13U01274 o/s  13U01377 n/a 14U01561  o/s 14UO1598

CAVCO Certification No.  AC011769-AC011822 AC020516-001  AC 020240-001 n/a AC020458-001 AC020458-001 020486-001

OCASE 147,040 753,684 294,386 284,338 622,127 234,084 2,335,659

OPSTC 273,515 1,288,590 563,384 0 496,443 1,062,812 409,670 4,094,414

PSTC 80,462 383,483 164,107 0 140,336 317,345 116,443 1,202,176

OPSTC - Non Labour 0

Tax Credit Adjustment 0

Total 501,017 2,425,757 1,021,877 0 921,117 2,002,284 760,197 0 0 0 7,632,249

Tax Credit Receipts 0

Tax Credit Receipts 0

Tax Credit Receipts 0

ITCs Claim Greater than PWC Comfort Letter 0

Less: Tax Credits Assigned to 3rd Parties 0

Tax Credits Receivable 501,017 2,425,757 1,021,877 0 921,117 2,002,284 760,197 0 0 0 7,632,249

OCASE - Outstanding 147,040 753,684 294,386 0 284,338 622,127 234,084 0 0 0 2,335,659

OPSTC - Outstanding 273,515 1,288,590 563,384 0 496,443 1,062,812 409,670 0 0 0 4,094,414

PSTC - Outstanding 80,462 383,483 164,107 0 140,336 317,345 116,443 0 0 0 1,202,176

OPSTC - Non Labour Outstanding 0 0 0 0 0 0 0 0 0 0 0

Tax Credit Adjustment  Outstanding 0 0 0 0 0 0 0 0 0 0 0

Tax Credits Receivable (501,017) (2,425,757) (1,021,877) 0 (921,117) (2,002,284) (760,197) 0 0 0 (7,632,249)

Estimated Refundable TC Comfort Letter and Net of TC Filings 501,017 2,425,757 1,020,496 0 921,117 2,002,284 760,197 0 0 0 7,630,868

TC Files 0

Estimated Refundable TC to Earn 501,017 2,425,757 1,020,496 0 921,117 2,002,284 760,197 0 0 0 7,630,868

Amount Over Letter of Comfort 0 0 1,381 0 0 0 0 0 0 0 1,381

Ineligible Amount Over Letter of Comfort 0 1,381 0 0 0 0 0 0 0 1,381

ok ok ok ok ok ok ok ok ok ok
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Grosvenor Park 

ARC Productions Inc

Filed 1 Years Prior (FY 2015)

Production:  THOMAS & FRIENDS 19  BARBIE 2015 DVD Lego

There is no 

place Like Oz ARCADIA

THOMAS & FRIENDS  

20 MAX STEEL

BARBIE FLOATING 

2016 DVD 

BARBIE DVD 2016-

2018

ICE AGE 

HOLIDAY 

SPECIAL ELENA HUSH DRAGONS TARZAN Total

Production Agreement Date 5/28/14 10/31/13 11/7/14 10/20/14 12/22/14 12/19/14 11/10/14 2/17/15 11/10/14 5/15/15 5/3/15 3/3/15 5/7/15 4/1/15

OPSTC Application Date 5/1/14 2/18/14 2/9/14 2/9/14 3/24/15 2/11/15 3/11/15 7/24/15 3/4/15 7/31/15 7/30/15 o/s o/s 7/30/15

OPSTC Certification Date o/s o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s 

PSTC Application Date 5/1/14 2/18/14 7/24/15 2/10/15 7/20/15 7/14/15 7/14/15 7/14/15 7/14/15 7/31/15 7/24/15 o/s 8/5/15 7/30/15

PSTC Certification Date 10/29/14 5/12/14  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s 

2015 OCASE Application Date  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s 

2015 OCASE Certification Date o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s 

OMDC Certification No. - OCASE o/s o/s  o/s  o/s  o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s

OMDC Certification No. - OPSTC o/s o/s  o/s  o/s  o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s

CAVCO Certification No. AC020516-001 AC020458-001  o/s  o/s  o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s

OCASE 429,661 190,136 231,511 215,044 590,244 638,236 383,181 77,072 288,376 513,025 174,906 7,887 135,532 116,244 3,991,054 3,991,053.92 -

OPSTC 624,452 276,023 336,035 313,771 838,306 896,187 540,487 106,851 405,943 712,957 249,758 11,496 188,996 162,113 5,663,374 5,663,374.25 -

PSTC 233,788 102,073 124,268 118,829 321,230 331,653 206,655 39,948 159,425 290,631 93,878 4,256 72,429 68,298 2,167,362 2,167,361.94 -

OPSTC - Non Labour 100,782 44,239 53,860 50,946 137,682 144,534 88,761 17,373 67,744 121,903 40,525 1,843 31,141 28,257 929,589 929,588.52 -

Tax Adjustment (49,484) (49,484) -

Total 1,388,683 612,471 745,673 698,590 1,887,462 2,010,611 1,219,084 241,243 921,488 1,589,032 559,067 25,482 428,097 374,912 12,701,895 14,565.70

Lego + Arcadia + Oz from 2014 Labour, 

transferred into 2015

Tax Credit Receipts 0

Tax Credit Receipts 0

Tax Credit Receipts 0

ITCs Claim Greater than PWC Comfort Letter 0

Less: Tax Credits Assigned to 3rd Parties 0

Tax Credits Receivable 1,388,683 612,471 745,673 698,590 1,887,462 2,010,611 1,219,084 241,243 921,488 1,589,032 559,067 25,482 428,097 374,912 12,701,895

OCASE Oustanding 429,661 190,136 231,511 215,044 590,244 638,236 383,181 77,072 288,376 513,025 174,906 7,887 135,532 116,244 3,991,054

OPSTC - Outstanding 624,452 276,023 336,035 313,771 838,306 896,187 540,487 106,851 405,943 712,957 249,758 11,496 188,996 162,113 5,663,374

PSTC - Outstanding 233,788 102,073 124,268 118,829 321,230 331,653 206,655 39,948 159,425 290,631 93,878 4,256 72,429 68,298 2,167,362

OPSTC - Non Labour Oustanding 100,782 44,239 53,860 50,946 137,682 144,534 88,761 17,373 67,744 121,903 40,525 1,843 31,141 28,257 929,589

Tax Adjustment - Oustanding 0 0 0 0 0 0 0 0 0 (49,484) 0 0 0 0 (49,484)

Tax Credits Receivable (1,388,683) (612,471) (745,673) (698,590) (1,887,462) (2,010,611) (1,219,084) (241,243) (921,488) (1,687,999) (559,067) (25,482) (428,097) (374,912) (12,800,862)

Estimated Refundable TC Comfort Letter and Net of TC Filings 1,377,586 616,180 757,846 771,810 1,887,462 2,010,611 1,219,084 241,243 921,488 1,589,032 559,067 25,482 428,097 374,912 12,779,900

TC Files 0

Estimated Refundable TC to Earn 1,377,586 616,180 757,846 771,810 1,887,462 2,010,611 1,219,084 241,243 921,488 1,589,032 559,067 25,482 428,097 374,912 12,779,900

Amount Over Letter of Comfort 11,098 (3,709) (12,173) (73,220) 0 0 0 0 0 0 0 0 0 0 (78,005)

Ineligible Amount Over Letter of Comfort 11,098 0 0 0 0 0 0 0 0 0 0 0 0 0 11,098

(3,814,440)
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Grosvenor Park 

ARC Productions Inc

Current Year 

Production: ARCADIA

THOMAS & 

FRIENDS  20 MAX STEEL

BARBIE FLOATING 

2016 DVD 

BARBIE DVD 2016-

2018

ICE AGE 

HOLIDAY 

SPECIAL ELENA HUSH DRAGONS TARZAN KODY KAPOW THOMAS 21 Total

Production Agreement Date 12/22/14 12/19/14 11/10/14 2/17/15 11/10/14 5/15/15 5/3/15 3/3/15 5/7/15 4/1/15 10/28/15 3/23/16

OPSTC Application Date 3/24/15 2/11/15 3/11/15 7/24/15 3/4/15 7/31/15 7/30/15 o/s o/s 7/30/15 1/19/16 4/5/16

OPSTC Certification Date  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s o/s o/s

PSTC Application Date 7/20/15 7/14/15 7/14/15 7/14/15 7/14/15 7/31/15 7/24/15 o/s 8/5/15 7/30/15 1/20/16 4/5/16

PSTC Certification Date  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s o/s o/s

2016 OCASE Application Date  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s o/s o/s

2016 OCASE Certification Date  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s  o/s o/s o/s

OMDC Certification No. - OCASE  o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s

OMDC Certification No. - OPSTC  o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s

CAVCO Certification No.  o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s o/s

OCASE 305,805 442,715 242,576 1,857 363,767 48,719 760,496 153,462 299,763 147,913 72,400 2,839,472 2,839,472.20 - 2,680,598.37 158,873.83

OPSTC 426,225 617,449 338,152 2,641 509,347 65,123 1,077,327 212,573 425,475 205,914 99,504 3,979,730 3,979,729.58 - 3,752,136.86 227,592.72

PSTC 157,429 228,370 127,009 971 193,220 24,321 412,465 79,239 166,055 102,091 46,610 1,537,780 1,537,779.66 - 1,444,024.34 93,755.32

OPSTC - Non Labour 56,984 80,744 50,358 387 74,938 9,731 131,480 31,526 50,773 27,728 10,822 525,471 525,471.06 - 525,471.06 -

Tax Adjustment 0 8,882,452.50 8,402,230.63 480,221.87

Total 946,444 1,369,277 758,096 5,855 1,141,272 147,894 2,381,768 0 476,799 942,066 483,646 229,336 8,882,453

Tax Credit Receipts 0

Tax Credit Receipts 0

Tax Credit Receipts 0

ITCs Claim Greater than PWC Comfort Letter 0

Less: Tax Credits Assigned to 3rd Parties 0

Tax Credits Receivable 946,444 1,369,277 758,096 5,855 1,141,272 147,894 2,381,768 0 476,799 942,066 483,646 229,336 8,882,453

OCASE Oustanding 198,028 264,502 152,890 964 196,977 42,892 365,510 0 134,077 119,355 147,913 72,400 1,695,507

OPSTC - Outstanding 269,457 360,771 209,446 1,364 270,148 56,807 505,461 0 184,763 164,887 205,914 99,504 2,328,522

PSTC - Outstanding 99,363 131,250 78,271 501 102,200 21,262 186,102 0 68,465 65,790 102,091 46,610 901,906

OPSTC - Non Labour Oustanding 56,984 80,744 50,358 387 74,938 9,731 131,480 0 31,526 50,773 27,728 10,822 525,471

Tax Adjustment - Oustanding 0 0 0 0 0 0 0 0 0 0 0 0 0

Tax Credits Receivable (623,832) (837,267) (490,965) (3,216) (644,263) (130,692) (1,188,553) 0 (418,831) (400,804) (483,646) (229,336) (5,451,405)

Estimated Refundable TC Comfort Letter and Net of TC Filings 2,613,045 2,381,591 849,607 1,130,474 1,127,090 270,358 2,767,717 17 990,821 1,404,462 3,432,049 2,766,216 19,733,447

TC Files 0

Estimated Refundable TC to Earn 2,613,045 2,381,591 849,607 1,130,474 1,127,090 270,358 2,767,717 17 990,821 1,404,462 3,432,049 2,766,216 19,733,447

Amount Over Letter of Comfort (1,666,602) (1,012,314) (91,511) (1,124,619) 14,182 (122,464) (385,949) (17) (514,022) (462,395) (2,948,403) (2,536,880) (10,850,994)

Ineligible Amount Over Letter of Comfort 0 0 0 0 14,182 0 0 0 0 0 0 0 14,182

ok ok ok
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CHANGE IN FORWARD 

AMOUNT FORWARD DATE FORWARD AMOUNT Early Collection Date Estimated Collections DateOutside Collections Date

479,922 28-Sep-18 29-Dec-18 29-Mar-19

375,265 28-Sep-18 29-Dec-18 29-Mar-19

0 28-Sep-18 29-Dec-18 29-Mar-19

237,910 28-Sep-18 29-Dec-18 29-Mar-19

296,356 28-Sep-18 29-Dec-18 29-Mar-19

17,915 28-Sep-18 29-Dec-18 29-Mar-19

578,565 28-Sep-18 29-Dec-18 29-Mar-19

522,126 28-Sep-18 29-Dec-18 29-Mar-19

345,249 28-Sep-18 29-Dec-18 29-Mar-19

33,373 28-Sep-18 29-Dec-18 29-Mar-19

0

1,187,192 31-Dec-17 31-Mar-18 30-Jun-18

0

1,033,332 31-Dec-17 31-Mar-18 30-Jun-18

0

0 31-Dec-17 31-Mar-18 30-Jun-18

0

552,233 31-Dec-17 31-Mar-18 30-Jun-18

0

686,767 31-Dec-17 31-Mar-18 30-Jun-18

0

127,827 31-Dec-17 31-Mar-18 30-Jun-18

0

1,358,836 31-Dec-17 31-Mar-18 30-Jun-18

1,193,899 31-Dec-17 31-Mar-18 30-Jun-18

1,037,859 31-Dec-17 31-Mar-18 30-Jun-18

87,248 31-Dec-17 31-Mar-18 30-Jun-18

(6,419) 4-Dec-15 1,067,897 28-Sep-17 29-Dec-17 29-Mar-18

(1,761) 4-Dec-15 938,765 28-Sep-17 29-Dec-17 29-Mar-18

(25,246) 4-Dec-15 454,442 28-Sep-17 29-Dec-17 29-Mar-18

(16,143) 4-Dec-15 725,775 28-Sep-17 29-Dec-17 29-Mar-18

228



2,537 4-Dec-15 116,244 28-Sep-17 29-Dec-17 29-Mar-18

(24,031) 4-Dec-15 513,025 28-Sep-17 29-Dec-17 29-Mar-18

19,912 5-Dec-15 174,906 28-Sep-17 29-Dec-17 29-Mar-18

(51,151)

(51,151)

(0)

0

(60,176) 4-Dec-15 1,015,303 31-Dec-16 31-Mar-17 30-Jun-17

0

48,517 1,589,784 31-Dec-16 31-Mar-17 30-Jun-17

0

98,223 2,055,521 31-Dec-16 31-Mar-17 30-Jun-17

0

92,308 1,125,491 31-Dec-16 31-Mar-17 30-Jun-17

0

27,940 258,668 31-Dec-16 31-Mar-17 30-Jun-17

0

75,974 384,161 31-Dec-16 31-Mar-17 30-Jun-17

0

73,479 2,331,397 31-Dec-16 31-Mar-17 30-Jun-17

356,265

356,265

(0)

900,724 28-Oct-16 28-Jan-17 28-Apr-17

1,200,851 28-Oct-16 28-Jan-17 28-Apr-17

234,084 28-Oct-16 28-Jan-17 28-Apr-17

0 28-Oct-16 28-Jan-17 28-Apr-17

0

526,113 31-Mar-16 30-Jun-16 30-Sep-16

0

0 31-Mar-16 30-Jun-16 30-Sep-16

0

2,744,427 31-Mar-16 30-Jun-16 30-Sep-16

0

2,026,050 31-Mar-16 30-Jun-16 30-Sep-16
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326,675 31-Jan-16 31-Mar-16

771,960 28-Feb-16 30-Apr-16

482,388 28-Sep-16 29-Dec-16 29-Mar-17

0

43,950 31-Mar-16 30-Jun-16

0

0

0

0

322,093 31-Jan-16 31-Mar-16

742,810 28-Feb-16 30-Apr-16

102,444 31-Dec-15 28-Feb-16 28-May-16

0

281,448 31-Dec-15 28-Feb-16 28-May-16

0

0

0

0

23,457,395

By SPV "Early" "Estimated" "Outside"

Tranche SPV CAD Amount Window Start 1 Window Start 2 Window End
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1 APL 383,892 31-Dec-15 28-Feb-16 28-May-16

2 TFI 648,768 31-Jan-16 31-Mar-16

3 BLII 1,514,770 28-Feb-16 30-Apr-16

4 APL 526,113 31-Mar-16 30-Jun-16 30-Sep-16

5 TFI 2,026,050 31-Mar-16 30-Jun-16 30-Sep-16

6 BLII 2,744,427 31-Mar-16 30-Jun-16 30-Sep-16

7 Arcadia 0 31-Mar-16 30-Jun-16 30-Sep-16

8 APL 43,950 31-Mar-16 30-Jun-16

9 APL 482,388 28-Sep-16 29-Dec-16 29-Mar-17

10 APL 234,084 28-Oct-16 28-Jan-17 28-Apr-17

11 TFI 900,724 28-Oct-16 28-Jan-17 28-Apr-17

12 BLII 1,200,851 28-Oct-16 28-Jan-17 28-Apr-17

13 Arcadia 0 28-Oct-16 28-Jan-17 28-Apr-17

14 APL 1,015,303 31-Dec-16 31-Mar-17 30-Jun-17

15 TFI 2,331,397 31-Dec-16 31-Mar-17 30-Jun-17

16 BLII 2,055,521 31-Dec-16 31-Mar-17 30-Jun-17

17 Arcadia 1,589,784 31-Dec-16 31-Mar-17 30-Jun-17

18 Eggs 1,125,491 31-Dec-16 31-Mar-17 30-Jun-17

19 In the Jungle 258,668 31-Dec-16 31-Mar-17 30-Jun-17

20 Princess 384,161 31-Dec-16 31-Mar-17 30-Jun-17

21 APL 454,442 28-Sep-17 29-Dec-17 29-Mar-18

22 TFI 1,067,897 28-Sep-17 29-Dec-17 29-Mar-18

23 BLII 938,765 28-Sep-17 29-Dec-17 29-Mar-18

24 Arcadia 725,775 28-Sep-17 29-Dec-17 29-Mar-18

25 Eggs 513,025 28-Sep-17 29-Dec-17 29-Mar-18

26 In the Jungle 116,244 28-Sep-17 29-Dec-17 29-Mar-18

27 Princess 174,906 28-Sep-17 29-Dec-17 29-Mar-18

28 TFI 1,187,192 31-Dec-17 31-Mar-18 30-Jun-18

29 BLII 1,033,332 31-Dec-17 31-Mar-18 30-Jun-18

30 APL 0 31-Dec-17 31-Mar-18 30-Jun-18

31 Arcadia 552,233 31-Dec-17 31-Mar-18 30-Jun-18

32 In the Jungle 686,767 31-Dec-17 31-Mar-18 30-Jun-18

33 Eggs 127,827 31-Dec-17 31-Mar-18 30-Jun-18

34 Princess 1,358,836 31-Dec-17 31-Mar-18 30-Jun-18

35 Kick 1,193,899 31-Dec-17 31-Mar-18 30-Jun-18

36 TFI 1,037,859 31-Dec-17 31-Mar-18 30-Jun-18

37 BLII 87,248 31-Dec-17 31-Mar-18 30-Jun-18

38 TFI 479,922 28-Sep-18 29-Dec-18 29-Mar-19

39 BLII 375,265 28-Sep-18 29-Dec-18 29-Mar-19

40 APL 0 28-Sep-18 29-Dec-18 29-Mar-19

41 Arcadia 237,910 28-Sep-18 29-Dec-18 29-Mar-19

42 In the Jungle 296,356 28-Sep-18 29-Dec-18 29-Mar-19

43 Eggs 17,915 28-Sep-18 29-Dec-18 29-Mar-19

44 Princess 578,565 28-Sep-18 29-Dec-18 29-Mar-19

45 Kick 522,126 28-Sep-18 29-Dec-18 29-Mar-19
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46 TFI 345,249 28-Sep-18 29-Dec-18 29-Mar-19

47 BLII 33,373 28-Sep-18 29-Dec-18 29-Mar-19

Total 33,609,268

In Aggregate
"Early" "Estimated" "Outside"

Tranche CAD Amount Window Start 1 Window Start 2 Window End Associated Tax Credits

Hedged at Close 1 977,876 31-Dec-15 28-Feb-16 28-May-16 2012 OCASE, OPSTC, PSTC credits within Arc Productions Ltd

2 1,910,128 31-Jan-16 31-Mar-16 2012, 2013 OCASE credtis within TFI Settled and replaced on 3/31/16

3 1,514,770 28-Feb-16 30-Apr-16 2012, 2013 OCASE credtis within BLII Used on TF1 Tax credits, balance rolled over on 4/29/16

4 5,296,590 31-Mar-16 30-Jun-16 30-Sep-16 2014 OPSTC, PSTC credits all companies

5 43,950 31-Mar-16 30-Jun-16 2013 OPSTC, PSTC credits within Arc Productions LTD

6 482,388 28-Sep-16 29-Dec-16 29-Mar-17 2013 OCASE credits within APL

7 2,335,659 28-Oct-16 28-Jan-17 28-Apr-17 2014 OCASE credits within all companies

8 8,404,060 30-Dec-16 31-Mar-17 30-Jun-17 2015 OPSTC, PSTC credits within all companies

9 4,042,205 28-Sep-17 29-Dec-17 29-Mar-18 2015 OCASE credits within all companies

Total 25,007,625

Hedged Jan 2016 1 282,091 30-Dec-16 31-Mar-17 30-Jun-17 2015 OPSTC, PSTC credits within all companies

2 2,062,335 29-Dec-17 31-Mar-18 29-Jun-18 2016 OPSTC, PSTC credits within all companies (Partial)

3 789,250 28-Sep-18 29-Dec-18 29-Mar-19 2016 OCASE credits within all companies  (Partial)

Total 3,133,676

Hedged Mar 2016 1 74,174 30-Dec-16 31-Mar-17 30-Jun-17 2015 OPSTC, PSTC credits within all companies

2 1,602,140 29-Dec-17 31-Mar-18 29-Jun-18 2016 OPSTC, PSTC credits within all companies (Partial)

3 656,293 28-Sep-18 29-Dec-18 29-Mar-19 2016 OCASE credits within all companies  (Partial)

Total 2,332,607

Hedged 3/31/16 1 1,910,128 1-Apr-16 2-Aug-16 2012, 2013 OCASE credtis within TFI - now to be used for OCASE BLII as of 4/29/16

Total 1,910,128

Hedged 4/29/16 1 221,621 2-May-16 2-Aug-16 2012, 2013 OCASE credtis within BLII

Hedged 5/4/16 1 (0) 30-Dec-16 31-Mar-17 30-Jun-17 2015 OPSTC, PSTC credits within all companies

2 700,000 29-Dec-17 31-Mar-18 29-Jun-18 2016 OPSTC, PSTC credits within all companies (Partial)

3 300,000 28-Sep-18 29-Dec-18 29-Mar-19 2016 OCASE credits within all companies  (Partial)

Total 1,000,000

Hedged 5/20/16 1 0 30-Dec-16 31-Mar-17 30-Jun-17 2015 OPSTC, PSTC credits within all companies

2 1,175,000 29-Dec-17 31-Mar-18 29-Jun-18 2016 OPSTC, PSTC credits within all companies (Partial)

3 500,000 28-Sep-18 29-Dec-18 29-Mar-19 2016 OCASE credits within all companies  (Partial)

Total 1,675,000
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Hedged 5/20/16 1 0 30-Dec-16 31-Mar-17 30-Jun-17 2015 OPSTC, PSTC credits within all companies

2 600,000 29-Dec-17 31-Mar-18 29-Jun-18 2016 OPSTC, PSTC credits within all companies (Partial)

3 250,000 28-Sep-18 29-Dec-18 29-Mar-19 2016 OCASE credits within all companies  (Partial)

Total 850,000

Less Settled Amts (3,424,898)

Total Hedged 32,705,760

(51,151) 28-Sep-17 29-Dec-17 29-Mar-18 Excess hedge in 2015 OCASE based on Mar 2016 revised estimated

(593,984) 31-Dec-15 28-Feb-16 28-May-16 Excess hedge 2012 OCASE APL credits

Amount Remaining to Hedge 1 0 30-Dec-16 31-Mar-17 30-Jun-17 2015 OPSTC, PSTC credits within all companies

2 610 29-Dec-17 31-Mar-18 29-Jun-18 2016 OPSTC, PSTC credits within all companies (Partial)

3 12,516 28-Sep-18 29-Dec-18 29-Mar-19 2016 OCASE credits within all companies  (Partial)

Total 13,126
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ICE AGE OCASE (25,593)

Elena OCASE (826,521)

DRAGONS OCASE (291,190)

TARZAN OCASE (423,365)

BARBIE FALL 2016 OCASE (113,797)

BARBIE FLOATING OCASE (335,882)

MAS STEEL OCASE (60,489)

ARCADIA OCASE (34,077)

THOMAS 20 OCASE (685,603)

THOMAS 21 OCASE (690,497)

BARBIE FALL 2016 OCASE (66,746)

KICK OCASE (1,044,252) (4,598,014)

ICE AGE OPSTC (121,163)

Elena OPSTC (1,465,401)

DRAGONS OPSTC (528,782)

TARZAN OPSTC (745,674)

BARBIE FALL 2016 OPSTC (236,339)

BARBIE FLOATING OPSTC (605,343)

MAS STEEL OPSTC (210,687)

ARCADIA OPSTC (44,982)

THOMAS 20 OPSTC (1,277,538)

THOMAS 21 OPSTC (1,426,916)

BARBIE FALL 2016 OPSTC (119,098)

KICK OPSTC (1,747,164) (8,529,087)

ICE AGE PSTC (6,664)

Elena PSTC (475,794)

DRAGONS PSTC (170,849)

TARZAN PSTC (235,422)

BARBIE FALL 2016 PSTC (59,717)

BARBIE FLOATING PSTC (189,249)

MAS STEEL PSTC (59,191)

ARCADIA PSTC (17,509)

THOMAS 20 PSTC (418,450)

THOMAS 21 PSTC (648,802)

BARBIE FALL 2016 PSTC (55,398)

KICK PSTC (640,634) (2,977,679)
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THE HONOURABLE MR.

JUSTICE PENNY

Court File No. 16-CV-11472-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

TUESDAY, THE 2ND

DAY OF AUGUST, 2016

GROSVENOR PARK MEDIA FUND L.P.

- and -

Plaintiff

ARC PRODUCTIONS LTD., ARC HOLDINGS INC., ARC INVESTMENTS LTD.,
ARC/DARK CRYSTAL PRODUCTIONS INC., KICK PRODUCTIONS LTD., IN THE
JUNGLE PRODUCTIONS INC., TF I PRODUCTIONS INC., BL II PRODUCTIONS
INC., ARCADIA PRODUCTIONS LTD., EGGS LTD., PRINCESS PRODUCTIONS
INC., UNDERZOO PRODUCTIONS INC., HOLE IN THE BELLY PRODUCTIONS

LTD., SIR SIMON PRODUCTION LTD., SAMURAI PRODUCTIONS LTD., THOMAS
MURRAY, KALLEN KAGAN and PETER KOZIK

Defendants

FRESH AS AMENDED
INTERIM RECEIVERSHIP ORDER

(August 2, 2016)

THIS MOTION made by the Plaintiff for an Order pursuant to section 47 of the

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") appointing Deloitte

Restructuring Inc. as Interim Receiver (in such capacities, the "Interim Receiver") without

security, of all of the assets, undertakings and properties of the corporate defendants (the

"Debtors") acquired for, or used in relation to a business carried on by the Debtors, and certain

shares of the individual defendants (the "Directors") was heard this day at 330 University

Avenue, Toronto, Ontario.

DOCSTOR: 1771742\9
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ON READING the affidavit of Donald Starr sworn July 28, 2016, and the Exhibits

thereto and on hearing the submissions of counsel for the Plaintiff, the Debtors and Directors,

and on reading the consent of Deloitte Restructuring Inc. to act as the Interim Receiver,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

is hereby abridged and validated so that this motion is properly returnable today and hereby

dispenses with further service thereof.

APPOINTMENT

2. THIS COURT ORDERS that, Deloitte Restructuring Inc. is hereby appointed Interim

Receiver pursuant to section 47 of the BIA, without security, of:

(a) all of the assets, undertakings and properties of the Debtors acquired for,

or used in relation to a business carried on by the Debtors, including all

proceeds thereof; and

(b) the shares of Arc Investments Ltd. held by each of the Directors

(collectively, the "Property") until the earlier of (i) August 29, 2016, and (ii) the appointment of a

receiver or a trustee in bankruptcy in respect of the Property.

INTERIM RECEIVER'S POWERS

3. THIS COURT ORDERS that the Interim Receiver is hereby empowered and authorized,

but not obligated, to act at once in respect of the Property and, without in any way limiting the

generality of the foregoing, the Interim Receiver is hereby expressly empowered and authorized

to do any of the following where the Interim Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and

all proceeds, receipts and disbursements arising out of or from the

Property;

2



(b) to receive, preserve, and protect the Property, or any part or parts thereof,

including, but not limited to, the changing of locks and security codes, the

relocating of Property to safeguard it, the engaging of independent

security personnel, the taking of physical inventories and the placement of

such insurance coverage as may be necessary or desirable;

(c) to manage, operate, and carry on the business of the Debtors, including the

powers to enter into any agreements, incur any obligations in the ordinary

course of business, cease to carry on all or any part of the business, or

cease to perform any contracts of the Debtors;

(d) to engage consultants, appraisers, agents, experts, auditors, accountants,

managers, counsel and such other persons from time to time and on

whatever basis, including on a temporary basis, to assist with the exercise

of the Interim Receiver's powers and duties, including without limitation

those conferred by this Order;

(e) to receive and collect all monies and accounts now owed or hereafter

owing to the Debtors and to exercise all remedies of the Debtors in

collecting such monies, including, without limitation, to enforce any

security held by the Debtors;

(f)

(g)

to execute, assign, issue and endorse documents of whatever nature in

respect of any of the Property, whether in the Interim Receiver's name or

in the name and on behalf of the Debtors, for any purpose pursuant to this

Order;

to initiate, prosecute and continue the prosecution of any and all

proceedings and to defend all proceedings now pending or hereafter

instituted with respect to the Debtors, the Property or the Interim Receiver,

and to settle or compromise any such proceedings. The authority hereby

conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;
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(h) to market any or all of the Property, including advertising and soliciting

offers in respect of the Property or any part or parts thereof and

negotiating such temis and conditions of sale as the Interim Receiver in its

discretion may deem appropriate;

(i) to report to, meet with and discuss with such affected Persons (as defined

below) as the Interim Receiver deems appropriate on all matters relating to

the Property and the Interim Receivership, and to share information,

subject to such terms as to confidentiality as the Interim Receiver deems

advisable;

(j) to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property;

(k) to apply for any permits, licences, approvals or permissions as may be

required by any governmental authority and any renewals thereof for and

on behalf of and, if thought desirable by the Interim Receiver, in the name

of the Debtors; and

(1) to take any steps reasonably incidental to the exercise of these powers or

the performance of any statutory obligations.

and in each case where the Interim Receiver takes any such actions or steps, it shall be

exclusively authorized and empowered to do so, to the exclusion of all other Persons (as defined

below), including the Debtors, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE INTERIM RECEIVER

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former directors,

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,

governmental bodies or agencies, or other entities having notice of this Order (all of the

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the

Interim Receiver of the existence of any Property in such Person's possession or control, shall
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grant immediate and continued access to the Property to the Interim Receiver, and shall deliver

all such Property to the Interim Receiver upon the Interim Receiver's request.

5. THIS COURT ORDERS that all Persons shall forthwith advise the Interim Receiver of

the existence of any books, documents, securities, contracts, orders, corporate and accounting

records, and any other papers, records and information of any kind related to the business or

affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data

storage media containing any such information (the foregoing, collectively, the "Records") in

that Person's possession or control, and shall provide to the Interim Receiver or permit the

Interim Receiver to make, retain and take away copies thereof and grant to the Interim Receiver

unfettered access to and use of accounting, computer, software and physical facilities relating

thereto, provided however that nothing in this paragraph 5 or in paragraph 6 of this Order shall

require the delivery of Records, or the granting of access to Records, which may not be disclosed

or provided to the Interim Receiver due to the privilege attaching to solicitor-client

communication or due to statutory provisions prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a

computer or .other electronic system of information storage, whether by independent service

provider or otherwise, all Persons in possession or control of such Records shall forthwith give

unfettered access to the Interim Receiver for the purpose of allowing the Interim Receiver to

recover and fully copy all of the information contained therein whether by way of printing the

information onto paper or making copies of computer disks or such other manner of retrieving

and copying the information as the Interim Receiver in its discretion deems expedient, and shall

not alter, erase or destroy any Records without the prior written consent of the Interim Receiver.

Further, for the purposes of this paragraph, all Persons shall provide the Interim Receiver with all

such assistance in gaining immediate access to the information in the Records as the Interim

Receiver may in its discretion require including providing the Interim Receiver with instructions

on the use of any computer or other system and providing the Interim Receiver with any and all

access codes, account names and account numbers that may be required to gain access to the

information.
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7. THIS COURT ORDERS that the Interim Receiver shall provide each of the relevant

landlords with notice of the Interim Receiver's intention to remove any fixtures from any leased

premises at least seven (7) days prior to the date of the intended removal. The relevant landlord

shall be entitled to have a representative present in the leased premises to observe such removal

and, if the landlord disputes the Interim Receiver's entitlement to remove any such fixture under

the provisions of the lease, such fixture shall remain on the premises and shall be dealt with as

agreed between any applicable secured creditors, such landlord and the Interim Receiver, or by

further Order of this Court upon application by the Interim Receiver on at least two (2) days'

notice to such landlord and any such secured creditors.

NO PROCEEDINGS AGAINST THE INTERIM RECEIVER

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a "Proceeding"), shall be commenced or continued against the Interim Receiver

except with the written consent of the Interim Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the

Property shall be commenced or continued except with the written consent of the Interim

Receiver or with leave of this Court and any and all Proceedings currently under way against or

in respect of the Debtors or the Property are hereby stayed and suspended pending further Order

of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the Interim

Receiver, or affecting the Property, are hereby stayed and suspended except with the written

consent of the Interim Receiver or leave of this Court, provided however that this stay and

suspension does not apply in respect of any "eligible financial contract" as defined in the BIA,

and further provided that nothing in this paragraph shall (i) empower the Interim Receiver or the

Debtors to carry on any business which the Debtors is not lawfully entitled to carry on, (ii)

exempt the Interim Receiver or the Debtors from compliance with statutory or regulatory
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provisions relating to health, safety or the environment, (iii) prevent the filing of any registration

to preserve or perfect a security interest, or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE INTERIM RECEIVER

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,

licence or permit in favour of or held by the Debtors, without written consent of the Interim

Receiver or leave of this Court.

CONTINUATION OF SERVICES

12. THIS COURT ORDERS that all Persons having oral or written agreements with the

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including

without limitation, all computer software, communication and other data services, centralized

banking services, payroll services, insurance, transportation services, utility or other services to

the Debtors are hereby restrained until further Order of this Court from discontinuing, altering,

interfering with or terminating the supply of such goods or services as may be required by the

Interim Receiver, and that the Interim Receiver shall be entitled to the continued use of the

Debtors' current telephone numbers, facsimile numbers, internet addresses and domain names,

provided in each case that the normal prices or charges for all such goods or services received

after the date of this Order are paid by the Interim Receiver in accordance with normal payment

practices of the Debtors or such other practices as may be agreed upon by the supplier or service

provider and the Interim Receiver, or as may be ordered by this Court.

INTERIM RECEIVER TO HOLD FUNDS

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of

payments received or collected by the Interim Receiver from and after the making of this Order

from any source whatsoever, including without limitation the sale of all or any of the Property

and the collection of any accounts receivable in whole or in part, whether in existence on the date

of this Order or hereafter coming into existence, shall be deposited into one or more new

accounts to be opened by the Interim Receiver (the "Post Interim Receivership Accounts") and

the monies standing to the credit of such Post Interim Receivership Accounts from time to time,
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net of any disbursements provided for herein, shall be held by the Interim Receiver to be paid in

accordance with the terms of this Order or any further Order of this Court.

EMPLOYEES

14. THIS COURT ORDERS that, notwithstanding paragraph 33 herein, the employment of

the employees of Arc and the Corporate Guarantors shall be deemed to have been terminated as

of August 1, 2016.

15. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of

the Debtors until such time as the Interim Receiver, on the Debtors' behalf, may terminate the

employment of such employees. The Interim Receiver shall not be obligated to continue the

employment of any employees of the Debtor. The Interim Receiver shall not be liable for any

employee-related liabilities, including any successor employer liabilities as provided for in

section 14.06(1.2) of the BIA, other than such amounts as the Interim Receiver may specifically

agree in writing to pay, or in respect of its obligations under sections 81.4(5) or 81.6(3) of the

BIA or under the Wage Earner Protection Program Act.

PIPEDA

16. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Interim Receiver shall disclose

personal information of identifiable individuals to prospective purchasers or bidders for the

Property and to their advisors, but only to the extent desirable or required to negotiate and

attempt to complete one or more sales of the Property (each, a "Sale"). Each prospective

purchaser or bidder to whom such personal information is disclosed shall maintain and protect

the privacy of such information and limit the use of such information to its evaluation of the

Sale, and if it does not complete a Sale, shall return all such information to the Interim Receiver,

or in the alternative destroy all such information. The purchaser of any Property shall be entitled

to continue to use the personal information provided to it, and related to the Property purchased,

in a manner which is in all material respects identical to the prior use of such information by the

Debtors, and shall return all other personal information to the Interim Receiver, or ensure that all

other personal information is destroyed.
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LIMITATION ON ENVIRONMENTAL LIABILITIES

17. THIS COURT ORDERS that nothing herein contained shall require the Interim Receiver

to occupy or to take control, care, charge, possession or management (separately and/or

collectively, "Possession") of any of the Property that might be environmentally contaminated,

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release

or deposit of a substance contrary to any federal, provincial or other law respecting the

protection, conservation, enhancement, remediation or rehabilitation of the environment or

relating to the disposal of waste or other contamination including, without limitation, the

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations

thereunder (the "Environmental Legislation"), provided however that nothing herein shall

exempt the Interim Receiver from any duty to report or make disclosure imposed by applicable

Environmental Legislation. The Interim Receiver shall not, as a result of this Order or anything

done in pursuance of the Interim Receiver's duties and powers under this Order, be deemed to be

in Possession of any of the Property within the meaning of any Environmental Legislation,

unless it is actually in possession.

LIMITATION ON THE INTERIM RECEIVER'S LIABILITY

18. THIS COURT ORDERS that the Interim Receiver shall incur no liability or obligation as

a result of its appointment or the carrying out the provisions of this Order, save and except for

any gross negligence or wilful misconduct on its part, or in respect of its obligations under

sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.

Nothing in this Order shall derogate from the protections afforded the Interim Receiver by

section 14.06 of the BIA or by any other applicable legislation.

INTERIM RECEIVER'S ACCOUNTS

19. THIS COURT ORDERS that the Interim Receiver and counsel to the Interim Receiver

shall be paid their reasonable fees and disbursements, in each case at their standard rates and

charges unless otherwise ordered by the Court on the passing of accounts, and that the Interim

Receiver and counsel to the Interim Receiver shall be entitled to and are hereby granted a charge

(the "Interim Receiver's Charge") on the Property, as security for such fees and disbursements,
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both before and after the making of this Order in respect of these proceedings, and that the

Interim Receiver's Charge shall form a first charge on the Property in priority to all security

interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any Person,

but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

20. THIS COURT ORDERS that the Interim Receiver and its legal counsel shall pass its

accounts from time to time, and for this purpose the accounts of the Interim Receiver and its

legal counsel are hereby referred to a judge of the Commercial List of the Ontario Superior Court

of Justice.

21. THIS COURT ORDERS that prior to the passing of its accounts, the Interim Receiver

shall be at liberty from time to time to apply reasonable amounts, out of the monies in its hands,

against its fees and disbursements, including legal fees and disbursements, incurred at the

standard rates and charges of the Interim Receiver or its counsel, and such amounts shall

constitute advances against its remuneration and disbursements when and as approved by this

Court.

FUNDING OF THE INTERIM RECEIVERSHIP

22. THIS COURT ORDERS that the Interim Receiver be at liberty and it is hereby

empowered to borrow by way of a revolving credit or otherwise, such monies from time to time

as it may consider necessary or desirable, provided that the outstanding principal amount does

not exceed $500,000 (or such greater amount as this Court may by further Order authorize) at

any time, at such rate or rates of interest as it deems advisable for such period or periods of time

as it may arrange, for the purpose of funding the exercise of the powers and duties conferred

upon the Interim Receiver by this Order, including interim expenditures. The whole of the

Property shall be and is hereby charged by way of a fixed and specific charge (the "Interim

Receiver's Borrowings Charge") as security for the payment of the monies borrowed, together

with interest and charges thereon, in priority to all security interests, trusts, liens, charges and

encumbrances, statutory or otherwise, in favour of any Person, but subordinate in priority to the

Interim Receiver's Charge and the charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of

the BIA.
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23. THIS COURT ORDERS that neither the Interim Receiver's Borrowings Charge nor any

other security granted by the Interim Receiver in connection with its borrowings under this Order

shall be enforced without leave of this Court.

24. THIS COURT ORDERS that the Interim Receiver is at liberty and authorized to issue

certificates substantially in the form annexed as Schedule "A" hereto (the "Interim Receiver's

Certificates") for any amount borrowed by it pursuant to this Order.

25. THIS COURT ORDERS that the monies from time to time borrowed by the Interim

Receiver pursuant to this Order or any further order of this Court and any and all Interim

Receiver's Certificates evidencing the same or any part thereof shall rank on a pari passu basis,

unless otherwise agreed to by the holders of any prior issued Interim Receiver's Certificates.

SERVICE AND NOTICE

26. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the Commercial List

website at http ://www. ontario courts . ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of

documents in accordance with the Protocol will be effective on transmission. This Court further

orders that a Case Website shall be established in accordance with the Protocol with the

following URL: vvww.insolvencies.deloitte.ca/en.ca/arcproductions.

27. THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Interim Receiver is at liberty to serve or distribute this

Order, any other materials and orders in these proceedings, any notices or other correspondence,

by forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or

facsimile transmission to the Debtors' creditors or other interested parties at their respective

addresses as last shown on the records of the Debtors and that any such service or distribution by

courier, personal delivery or facsimile transmission shall be deemed to be received on the next
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business day following the date of forwarding thereof, or if sent by ordinary mail, on the third

business day after mailing.

GENERAL

28. THIS COURT ORDERS that the Interim Receiver may from time to time apply to this

Court for advice and directions in the discharge of its powers and duties hereunder.

29. THIS COURT ORDERS that nothing in this Order shall prevent the Interim Receiver

from acting as a receiver or a trustee in bankruptcy of the Debtors.

30. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give

effect to this Order and to assist the Interim Receiver and its agents in carrying out the teens of

this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Interim Receiver, as an

officer of this Court, as may be necessary or desirable to give effect to this Order or to assist the

Interim Receiver and its agents in carrying out the terms of this Order.

31. THIS COURT ORDERS that the Interim Receiver be at liberty and is hereby authorized

and empowered to apply to any court, tribunal, regulatory or administrative body, wherever

located, for the recognition of this Order and for assistance in carrying out the terms of this

Order, and that the Interim Receiver is authorized and empowered to act as a representative in

respect of the within proceedings for the purpose of having these proceedings recognized in a

jurisdiction outside Canada.

32. THIS COURT ORDERS that the Plaintiff shall have its costs of this motion, up to and

including entry and service of this Order, provided for by the terms of the Plaintiff's security or,

if not so provided by the Plaintiffs security, then on a substantial indemnity basis to be paid by

the Interim Receiver from the Debtors' estate and the Property with such priority and at such

time as this Court may determine.

33. THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order on not less than seven (7) days' notice to the Interim Receiver and to any other
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party likely to be affected by the order sought or upon such other notice, if any, as this Court
may order.

34. THIS COURT ORDERS that this Order shall take effect and be deemed to have taken as
of 12:01 a.m. on July 29, 2016.

ENTERED AT / INSCRIT A TORONTO
ON/BOOK NO:
LE / DANS LE REGISTRE NO:

AUG 0 2 2016

PER / PAR:
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CERTIFICATE NO.

AMOUNT $

SCHEDULE "A"

INTERIM RECEIVER CERTIFICATE

1. THIS IS TO CERTIFY that DELOITTE INC., the Interim Receiver (the "Interim

Receiver") of the assets, undertakings and properties ARC PRODUCTIONS LTD., ARC

HOLDINGS INC., ARC INVESTMENTS LTD., ARC/DARK CRYSTAL PRODUCTIONS

INC., KICK PRODUCTIONS LTD., IN THE JUNGLE PRODUCTIONS INC., TF I

PRODUCTIONS INC., BL II PRODUCTIONS INC., ARCADIA PRODUCTIONS LTD.,

EGGS LTD., PRINCESS PRODUCTIONS INC., UNDERZOO PRODUCTIONS INC., HOLE

IN THE BELLY PRODUCTIONS LTD., SIR SIMON PRODUCTION LTD., SAMURAI

PRODUCTIONS LTD. (collectively, the "Debtors") acquired for, or used in relation to a

business carried on by the Debtors, including all proceeds thereof (collectively, the "Property")

appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the "Court")

dated the 29th day of July, 2016 (the "Order") made in an action having Court file number _-

CL- , has received as such Interim Receiver from the holder of this certificate (the

"Lender") the principal sum of $ , being part of the total principal sum of

 which the Interim Receiver is authorized to borrow under and pursuant to the

Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily] [monthly not in advance on the 

of each month] after the date hereof at a notional rate per annum equal to the rate of 

cent above the prime commercial lending rate of Bank of from time to time.

day

per

3. Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Interim Receiver

pursuant to the Order or to any further order of the Court, a charge upon the whole of the

Property, in priority to the security interests of any other person, but subject to the priority of the

charges set out in the Order and in the Bankruptcy and Insolvency Act, and the right of the
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Interim Receiver to indemnify itself out of such Property in respect of its remuneration and

expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Interim

Receiver to any person other than the holder of this certificate without the prior written consent

of the holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Interim Receiver to

deal with the Property as authorized by the Order and as authorized by any further or other order

of the Court.

7. The Interim Receiver does not undertake, and it is not under any personal liability, to pay

any sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of , 20_.

6596371

DELOITTE INC., solely in its capacity
as Interim Receiver of the Property, and not in
its personal capacity

Per:

Name:

Title:
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GROSVENOR PARK MEDIA FUND L.P.
and

Plaintiff

ARC PRODUCTIONS LTD., et al. Court File No. 16-CV-11472-00CL

Defendants
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(COMMERCIAL LIST)

Proceeding commenced at Toronto
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Go ODMANS
B arristers & S olicitors
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Tel: 416.979.221J
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THE HONOURABLE MR.

JUSTICE PENNY

Court File No. CV-16-11472-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

WEDNESDAY, THE 10TH

DAY OF AUGUST, 2016

GROS VENOR PARK MEDIA FUND L.P.

- and -

Plaintiff

ARC PRODUCTIONS LTD., ARC HOLDINGS INC., ARC INVESTMENTS LTD.,
ARC/DARK CRYSTAL PRODUCTIONS INC., KICK PRODUCTIONS LTD., IN THE
JUNGLE PRODUCTIONS INC., TF I PRODUCTIONS INC., BL II PRODUCTIONS
INC., ARCADIA PRODUCTIONS LTD., EGGS LTD., PRINCESS PRODUCTIONS
INC., UNDERZOO PRODUCTIONS INC., HOLE IN THE BELLY PRODUCTIONS

LTD., SIR SIMON PRODUCTION LTD., SAMURAI PRODUCTIONS LTD., THOMAS
MURRAY, KALLAN KAGAN and PETER KOZIK

Defendants

RECEIVERSHIP ORDER
(August 10, 2016)

THIS MOTION made by the Plaintiff for an Order pursuant to section 243 of the

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 of

the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the "CJA") appointing Deloitte

Restructuring Inc. as Receiver (in such capacities, the "Receiver") without security, of, among

other things, all of the assets, undertakings and properties of the corporate defendants (the

"Debtors") acquired for, or used in relation to a business carried on by the Debtors, and certain

shares of the individual defendants (the "Directors") was heard this day at 330 University

Avenue, Toronto, Ontario.

DOCSTOR: 1771742\9
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ON READING the affidavits of Donald Starr sworn July 29, 2016, Jason Wadden sworn

July 29, 2016, and Jesse Mighton sworn August 2, 2016, and the exhibits thereto, and the First

Report of the Interim Receiver, and on hearing the submissions of counsel for the Plaintiff and

the Interim Receiver, on reading the consent of Deloitte Restructuring Inc. to act as the Receiver,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

is hereby abridged and validated so that this motion is properly returnable today and hereby

dispenses with fu :her service thereof.

APPOINTMENT

2. THIS COURT ORDERS that, Deloitte Restructuring Inc. is hereby appointed Receiver

pursuant to sectiu_ 243 of the BIA and section 101 of the CJA, without security, of:

(a' all of the assets, undertakings and properties of the Debtors acquired for,

or used in relation to a business carried on by the Debtors, including all

proceeds thereof; and

(b) the shares of Arc Investments Ltd. held by each of the Directors

(collectively, the .Property").

RECEIVER'S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act Get once in respect of the Property and, without in any way limiting the generality

of the foregoing,
1
the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

to take possession of and exercise control over the Property and any and

all proceeds, receipts and disbursements arising out of or from the

Property;

18
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(b) to receive, preserve, and protect the Property, or any part or parts thereof,

including, but not limited to, the changing of locks and security codes, the

relocating of Property to safeguard it, the engaging of independent

security personnel, the taking of physical inventories and the placement of

such insurance coverage as may be necessary or desirable;

(c) to manage, operate, and carry on the business of the Debtors, including the

powers to enter into any agreements, incur any obligations in the ordinary

course of business, cease to carry on all or any part of the business, or

cease to perfoint any contracts of the Debtors;

(d) to engage consultants, appraisers, agents, experts, auditors, accountants,

managers, counsel and such other persons from time to time and on

whatever basis, including on a temporary basis, to assist with the exercise

of the Receiver's powers and duties, including without limitation those

conferred by this Order;

(e)

(g)

to purchase or lease such machinery, equipment, inventories, supplies,

premises or other assets to continue the business of the Debtor or any part

or parts thereof;

to receive and collect all monies and accounts now owed or hereafter

owing to the Debtors and to exercise all remedies of the Debtors in

collecting such monies, including, without limitation, to enforce any

security held by the Debtors;

to settle, extend or compromise any indebtedness owing to the Debtor;

(h) to execute, assign, issue and endorse documents of whatever nature in

respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtors, for any purpose pursuant to this Order;

(i) to initiate, prosecute and continue the prosecution of any and all

proceedings and to defend all proceedings now pending or hereafter
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instituted with respect to the Debtors, the Property or the Receiver, and to

settle or compromise any such proceedings. The authority hereby

conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;

(j) to market any or all of the Property, including advertising and soliciting

offers in respect of the Property or any part or parts thereof and

negotiating such terms and conditions of sale as the Receiver in its

discretion may deem appropriate;

(k) to sell, convey, transfer, lease or assign the Property or any part or parts

thereof out of the ordinary course of business,

(i) without the approval of this Court in respect of any transaction not

exceeding $250,000 provided that the aggregate consideration for

all such transactions does not exceed $1,000,000; and

(ii) with the approval of this Court in respect of any transaction in

which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario

Personal Property Security Act, or section 31 of the Ontario Mortgages

Act, as the case may be, shall not be required, and in each case the Ontario

Bulk Sales Act shall not apply.

(1) to apply for any vesting order or other orders necessary to convey the

Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;

(m) to report to, meet with and discuss with such affected Persons (as defined

below) as the Receiver deems appropriate on all matters relating to the

Property and the Receivership, and to share information, subject to such

terms as to confidentiality as the Receiver deems advisable;
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(n) to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property;

. (o) to apply for any permits, licences, approvals or permissions as may be

required by any governmental authority and any renewals thereof for and

on behalf of and, if thought desirable by the Receiver, in the name of the

Debtors;

(p)

(q,

(r)

to enter into agreements with any trustee in bankruptcy appointed in

respect of the Debtor, including, without limiting the generality of the

foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtor;

to exercise any shareholder, partnership, joint venture or other rights

which the Debtor may have; and

to take any steps reasonably incidental to the exercise of these powers or

the performance of any statutory obligations,

and in each case where the Receiver takes any such actions or steps, it shall be exclusively

authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtors, and without interference from any other Person.

TRANSITION TO RECEIVER

4. THIS COURT ORDERS that the Interim Receiver is hereby authorized and directed,

without further approval or direction from this Court, to take all steps that the Receiver considers

necessarily or desirable to effect a transition of the Property and its affairs from the Interim

Receiver to the Receiver, including, but not limited to, transferring all monies, funds, accounts,

contracts, held by or in the name of the Interim Receiver to the Receiver as the Receiver may

direct.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

5. THIS COJRT ORDERS that (i) the Debtors, (ii) all of their current and former directors,

officers, employe•m, agents, accountants, legal counsel and shareholders, and all other persons
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acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,

governmental bodies or agencies, or other entities having notice of this Order (all of the

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the

Receiver of the existence of any Property in such Person's possession or control, shall grant

immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Receiver's request.

6. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the

existence of any books, documents, securities, contracts, orders, corporate and accounting

records, and any ,other papers, records and information of any kind related to the business or

affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data

storage media containing any such information (the foregoing, collectively, the "Records") in

that Person's possession or control, and shall provide to the Receiver or permit the Receiver to

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use

of accounting, computer, software and physical facilities relating thereto, provided however that

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,

or the granting of access to Records, which may not be disclosed or provided to the Receiver due

to the privilege attaching to solicitor-client communication or due to statutory provisions

prohibiting such disclosure.

7. THIS COURT ORDERS that if any Records are stored or otherwise contained on a

computer or other electronic system of information storage, whether by independent service

provider or otherwise, all Persons in possession or control of such Records shall forthwith give

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully

copy all of the information contained therein whether by way of printing the information onto

paper or making copies of computer disks or such other manner of retrieving and copying the

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy

any Records without the prior written consent of the Receiver. Further, for the purposes of this

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate

access to the information in the Records as the Receiver may in its discretion require including

providing the Receiver with instructions on the use of any computer or other system and
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providing the Reciver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

8. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords

with notice of the Receiver's intention to remove any fixtures from any leased premises at least

seven (7) days poor to the date of the intended removal. The relevant landlord shall be entitled

to have a representative present in the leased premises to observe such removal and, if the

landlord disputes the Receiver's entitlement to remove any such fixture under the provisions of

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court

upon application 'oy the Receiver on at least two (2) days' notice to such landlord and any such

secured creditors.

NO PROCEEDINGS AGAINST THE RECEIVER

9. THIS COURT ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a 'Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

10. THIS CO'_.TRT ORDERS that no Proceeding against or in respect of the Debtors or the

Property shall be commenced or continued except with the written consent of the Receiver or

with leave of this Court and any and all Proceedings currently under way against or in respect of

the Debtors or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

11. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or
•

affecting the Prolerty, are hereby stayed and suspended except with the written consent of the

Receiver or leave. of this Court, provided however that this stay and suspension does not apply in

respect of any "eligible financial contract" as defined in the BIA, and further provided that

nothing in this pal:agraph shall (i) empower the Receiver or the Debtors to carry on any business

which the Debtm is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors

from compliance with statutory or regulatory provisions relating to health, safety or the
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environment, (iii) prevent the filing of any registration to preserve or perfect a security interest,

or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

12. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere

with, repudiate, teiuuinate or cease to perform any right, renewal right, contract, agreement,

licence or permit in favour of or held by the Debtors, without written consent of the Receiver or

leave of this Court.

CONTINUATION OF SERVICES

13. THIS COURT ORDERS that all Persons having oral or written agreements with the

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including

without limitation, all computer software, communication and other data services, centralized

banking services, payroll services, insurance, transportation services, utility or other services to

the Debtors are hereby restrained until further Order of this Court from discontinuing, altering,

interfering with or terminating the supply of such goods or services as may be required by the

Receiver, and that the Receiver shall be entitled to the continued use of the Debtors' current

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each

case that the norrnal prices or charges for all such goods or services received after the date of this

Order are paid by the Receiver in accordance with normal payment practices of the Debtors or

such other practices as may be agreed upon by the supplier or service provider and the Receiver,

or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

14. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of

payments received or collected by the Receiver from and after the making of this Order from any

source whatsoever, including without limitation the sale of all or any of the Property and the

collection of any accounts receivable in whole or in part, whether in existence on the date of this

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be

opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit

of such Post Receivership Accounts from time to time, net of any disbursements provided for
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herein, shall be held by the Receiver to be paid in accordance with the teuns of this Order or any

further Order of this Court.

EMPLOYEES

15. THIS COURT ORDERS that the Receiver shall not be obligated to hire any of the former

employees of the Debtor. The Receiver shall not be liable for any employee-related liabilities,

including any successor employer liabilities as provided for in section 14.06(1.2) of the BIA,

other than such amounts as the Receiver may specifically agree in writing to pay, or in respect of

its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection

Program Act.

PIPEDA

16. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver shall disclose personal

information of identifiable individuals to prospective purchasers or bidders for the Property and

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete

one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to

whom such personal information is disclosed shall maintain and protect the privacy of such

information and limit the use of such information to its evaluation of the Sale, and if it does not

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all

such information. The purchaser of any Property shall be entitled to continue to use the personal

information provided to it, and related to the Property purchased, in a manner which is in all

material respects identical to the prior use of such information by the Debtors, and shall return all

other personal information to the Receiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

17. THIS COURT ORDERS that nothing herein contained shall require the Receiver to

occupy or to take control, care, charge, possession or management (separately and/or

collectively, "Possession") of any of the Property that might be environmentally contaminated,

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release

or deposit of a substance contrary to any federal, provincial or other law respecting the
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protection, conse-vation, enhancement, remediation or rehabilitation of the environment or

relating to the d'sposal of waste or other contamination including, without limitation, the

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations

thereunder (the 'Environmental Legislation"), provided however that nothing herein shall

exempt the Receiver from any duty to report or make disclosure imposed by applicable

Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in

pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of

any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.

LIMITATION CN THE RECEIVER'S LIABILITY

18. THIS Ca__TRT ORDERS that the Receiver shall incur no liability or obligation as a result

of its appointment: or the carrying out the provisions of this Order, save and except for any gross

negligence or wil xl misconduct on its part, or in respect of its obligations under sections 81.4(5)

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any

other applicable legislation.

RECEIVER'S ACCOUNTS

19. THIS CO-; JRT ORDERS that the Receiver and counsel to the Receiver shall be paid their

reasonable fees and disbursements, in each case at their standard rates and charges unless

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to

the Receiver shalt be entitled to and are hereby granted a charge (the "Receiver's Charge") on the

Property, as secu.Hty for such fees and disbursements, both before and after the making of this

Order in respect c f these proceedings, and that the Receiver's Charge shall form a first charge on

the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory

or otherwise, in fc your of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the

BIA.

26



-11-

20. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts

from time to tinie, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to.a judge of the Commercial List of the Ontario Superior Court of Justice.

21. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at

liberty from time -co time to apply reasonable amounts, out of the monies in its hands, against its

fees and disbursements, including legal fees and disbursements, incurred at the standard rates

and charges of thei Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP

22. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to

borrow by way cf a revolving credit or otherwise, such monies from time to time as it may

consider necessary or desirable, provided that the outstanding principal amount does not exceed

$500,000 (or such greater amount as this Court may by further Order authorize) at any time, at

such rate or rates of interest as it deems advisable for such period or periods of time as it may

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the

Receiver by this Order, including interim expenditures. The whole of the Property shall be and

is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as

security for the payment of the monies borrowed, together with interest and charges thereon, in

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise,

in favour of any Person, but subordinate in priority to the Receiver's Charge and the charges as

set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

23. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other

security granted )3y the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

24. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates

substantially in the form annexed as Schedule "A" hereto (the "Receiver's Certificates") for any

amount borrowed. by it pursuant to this Order.
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25. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver

pursuant to this Oder or any further order of this Court and any and all Receiver's Certificates

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

SERVICE AND NOTICE

26. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute

an order for subst>tuted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of

documents in acagdance with the Protocol will be effective on transmission. This Court further

orders that a Case Website shall be established in accordance with the Protocol with the

following URL: wwvv.insolvencies.deloitte.cden.cdarcproductions.

27. THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol;-.s not practicable, the Receiver is at liberty to serve or distribute this Order, any

other materials and orders in these proceedings, any notices or other correspondence, by

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile

transmission to the Debtors' creditors or other interested parties at their respective addresses as

last shown on the records of the Debtors and that any such service or distribution by courier,

personal delivery or facsimile transmission shall be deemed to be received on the next business

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing

GENERAL

28. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.
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29. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a receiver or a ',,-.:ustee in bankruptcy of the Debtors.

30: THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this

Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Receiver, as an officer of this

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

31. THIS COTJRT ORDERS that the Receiver be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,

for the recognition of this Order and for assistance in carrying out the terms of this Order, and

that the Receiver is authorized and empowered to act as a representative in respect of the within

proceedings for tile purpose of having these proceedings recognized in a jurisdiction outside

Canada.

32. THIS COURT ORDERS that the Plaintiff shall have its costs of this motion, up to and

including entry and service of this Order, provided for by the terms of the Plaintiff's security or,

if not so providec by the Plaintiffs security, then on a substantial indemnity basis to be paid by

the Receiver from the Debtors' estate and the Property with such priority and at such time as this

Court may determine.

33. THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order' on not less than seven (7) days' notice to the Receiver and to any other party

likely to be affe6ted by the order sought or upon such other notice, if any, as this Court may

order.

ENTERED AT / INSCRIT À TORONTO
ON / BOOK NO:
LE/DANS LE REGISTRE NO:

AUG 1 0 2016

PER /PAR: 61

2.
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CERTIFICATE NO.

SCHEDULE "A"

RECEIVER CERTIFICATE

AMOUNT $ 

1. THIS IS TO CERTIFY that DELOITTE INC., the Receiver (the "Receiver") of the

assets, undertakings and properties ARC PRODUCTIONS LTD., ARC HOLDINGS INC., ARC

INVESTMENTS LTD., ARC/DARK CRYSTAL PRODUCTIONS INC., KICK

PRODUCTIONS LTD., IN THE JUNGLE PRODUCTIONS INC., TF I PRODUCTIONS INC.,

BL II PRODUCTIONS INC., ARCADIA PRODUCTIONS LTD., EGGS LTD., PRINCESS

PRODUCTIONS INC., UNDERZOO PRODUCTIONS INC., HOLE IN THE BELLY

PRODUCTIONS LTD., SIR SIMON PRODUCTION LTD., SAMURAI PRODUCTIONS LTD.

(collectively, the "Debtors") acquired for, or used in relation to a business carried on by the

Debtors, including all proceeds thereof (collectively, the "Property") appointed by Order of the

Ontario Superior Court of Justice (Commercial List) (the "Court") dated the 29th day of July,

2016 (the "Order") made in an action having Court file number -CL- , has received as

such Receiver from the holder of this certificate (the "Lender") the principal sum of

 , being part of the total principal sum of $ which the Receiver is

authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily] [monthly not in advance on the 

of each month] after the date hereof at a notional rate per annum equal to the rate of 

cent above the prime commercial lending rate of Bank of from time to time.

day

per

3. Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to

the security interests of any other person, but subject to the priority of the charges set out in the

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.
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4. All sums sayable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver

to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with

the Property as authorized by the Order and as authorized by any further or other order of the

Court.

7. The Rece- Ter does not undertake, and it is not under any personal liability, to pay any

sum in respect of :which it may issue certificates under the terms of the Order.

DATED the 1  day of  , 20_.

DELOITTE INC., solely in its capacity
as Receiver of the Property, and not in its
personal capacity

Per:

Name:

Title:
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[2010] 3 R.C.S. CENTURY SERVICES INC. c. CANADA (P.G.) La juge Deschamps 421

de la LFI. Ce faisant, le tribunal doit veiller à ne 
pas perturber le plan de répartition établi par la 
LFI. La transition au régime de liquidation néces-
site la levée partielle de la suspension des procédu-
res ordonnée en vertu de la LACC, afin de permet-
tre l’introduction de procédures en vertu de la LFI. 
Il ne faudrait pas que cette indispensable levée 
partielle de la suspension des procédures provoque 
une ruée des créanciers vers le palais de justice 
pour l’obtention d’une priorité inexistante sous le 
régime de la LFI.

Je conclus donc que le juge en chef Brenner [81]
avait, en vertu de la LACC, le pouvoir de lever la 
suspension des procédures afin de permettre la 
transition au régime de liquidation.

3.4 Fiducie expresse

La dernière question à trancher en l’espèce [82]
est celle de savoir si le juge en chef Brenner a créé 
une fiducie expresse en faveur de la Couronne 
quand il a ordonné, le 29 avril 2008, que le produit 
de la vente des biens de LeRoy Trucking — jusqu’à 
concurrence des sommes de TPS non remises — 
soit détenu dans le compte en fiducie du contrô-
leur jusqu’à ce que l’issue de la réorganisation soit 
connue. Un autre motif invoqué par le juge Tysoe de 
la Cour d’appel pour accueillir l’appel interjeté par 
la Couronne était que, selon lui, celle-ci était effec-
tivement la bénéficiaire d’une fiducie expresse. Je 
ne peux souscrire à cette conclusion.

La création d’une fiducie expresse exige la [83]
présence de trois certitudes : certitude d’intention, 
certitude de matière et certitude d’objet. Les fidu-
cies expresses ou « fiducies au sens strict » décou-
lent des actes et des intentions du constituant et se 
distinguent des autres fiducies découlant de l’effet 
de la loi (voir D. W. M. Waters, M. R. Gillen et L. D. 
Smith, dir., Waters’ Law of Trusts in Canada (3e éd. 
2005), p. 28-29, particulièrement la note en bas de 
page 42).

En l’espèce, il n’existe aucune certitude d’ob-[84]
jet (c.-à-d. relative au bénéficiaire) pouvant être 
inférée de l’ordonnance prononcée le 29 avril 2008 
par le tribunal et suffisante pour donner naissance à 
une fiducie expresse.

to liquidation requires partially lifting the CCAA 
stay to commence proceedings under the BIA. 
This necessary partial lifting of the stay should 
not trigger a race to the courthouse in an effort to 
obtain priority unavailable under the BIA.

I therefore conclude that Brenner C.J.S.C. [81]
had the authority under the CCAA to lift the stay 
to allow entry into liquidation.

3.4 Express Trust

The last issue in this case is whether Brenner [82]
C.J.S.C. created an express trust in favour of the 
Crown when he ordered on April 29, 2008, that 
proceeds from the sale of LeRoy Trucking’s assets 
equal to the amount of unremitted GST be held 
back in the Monitor’s trust account until the results 
of the reorganization were known. Tysoe J.A. in 
the Court of Appeal concluded as an alternative 
ground for allowing the Crown’s appeal that it was 
the beneficiary of an express trust. I disagree.

Creation of an express trust requires the [83]
presence of three certainties: intention, subject 
matter, and object. Express or “true trusts” arise 
from the acts and intentions of the settlor and 
are distinguishable from other trusts arising by 
operation of law (see D. W. M. Waters, M. R. 
Gillen and L. D. Smith, eds., Waters’ Law of Trusts 
in Canada (3rd ed. 2005), at pp. 28-29, especially 
fn. 42).

Here, there is no certainty to the object (i.e. [84]
the beneficiary) inferrable from the court’s order 
of April 29, 2008 sufficient to support an express 
trust.
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Consignment Agreements, were not impressed with a trust in

favour of Silverman. I am further of the view that he erred in

finding that prior to February 14, 1995, there was no basis for

concluding that the Bank had constructive knowledge as to the

true nature of the funds deposited into the 1994 SES accounts.

As will become apparent, I am satisfied that the funds in

question were impressed with a trust in favour of Silverman and

that the Bank had constructive knowledge of this prior to

February 14, 1995.

Analysis

 Issue one: Were the funds "trust funds?"

 [36] In concluding that the funds in the 1994 SES accounts

were not trust funds because "they were never intended to be",

I am of the view that Pitt J. failed to give sufficient weight

to the express provisions in the 1994 Consignment Agreements

and that he over-emphasized the significance of certain

evidence and failed to take other relevant evidence into

account.

 [37] Commencing with the 1994 Consignment Agreements, there

can be no doubt that the language used is clear and precise and

it attests to the unequivocal intention of the parties to

create a trust in favour of Silverman. In such circumstances,

to alter the plain meaning of the language, extremely strong

indications must be found to exist. (See Stephens Travel

Service International Pty. Ltd. v. Qantas Airways Ltd. (1988),

13 N.S.W.L.R. 331 (C.A.) per Hope J.A. at p. 348; cited with

apparent approval in Air Canada v. M. & L. Travel Ltd., [1993]

3 S.C.R. 787 at p. 805, 108 D.L.R. (4th) 592.)

 [38] One of the indicators relied upon by Pitt J. to alter

the plain meaning of the express language was the evidence of

commingling. Although he was clearly entitled to take this into

account, in my view, Pitt J. over-emphasized its significance

and failed to weigh it against the specific term in the

Agreements requiring the consignees to establish separate trust

accounts at their bank. He further failed to consider the fact

that W.G. Young and Heinrichs did establish separate accounts
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Air Canada v. M & L Travel Ltd., [1993] S.C.J. No. 118

Rob Barbiero

19  As mentioned at the outset, there are two main issues raised in this case. First, was the relationship between M 
& L and the respondent one of trust, or one of debtor and creditor? Second, if the relationship was one of trust, then 
under what circumstances can the directors of a corporation be held personally liable for breach of trust by the 
corporation, and are those circumstances present in this case?

IV. Analysis

 1. The Nature of the Relationship between M & L and Air Canada

20  In this Court, the appellant initially argued that the relationship between M & L and the respondent airline was 
one of debtor and creditor, rather than one of trust. However, at the hearing, the appellant properly conceded that 
the relationship was one of trust. Given this concession, I will consider this question only briefly.

21  The appellant relied on the fact that the agreement between the airline and M & L did not require it to keep the 
proceeds of Air Canada tickets in a separate account or trust fund, or to remit the funds forthwith. Rather, M & L 
was permitted to keep such funds for a period of up to 15 days, and then for a further 7-day grace period. 
Furthermore, M & L was liable for the total sale price of all tickets sold, less its commission, regardless of whether it 
had actually collected the full amount from its customers. That is, M & L was free to sell Air Canada tickets on credit 
to its customers. Prior to his concession on this point, the appellant submitted that, in these circumstances, M & L 
was not a trustee of the sale proceeds of the Air Canada tickets.

22  In concluding that the relationship between M & L and the airline was one of trust, the Court of Appeal relied on 
Canadian Pacific Air Lines, Ltd. v. Canadian Imperial Bank of Commerce (1987), 61 O.R. (2d) 233. Although the 
Court of Appeal's decision in that case (1990), 71 O.R. (2d) 63 (note), was brief, the reasons of the trial judge, at p. 
237, went into greater depth:

In order to constitute a trust, an arrangement must have three characteristics, known as the three 
certainties: certainty of intent, of subject-matter and of object. The agreement ... is certain in its intent to 
create a trust. The subject-matter is to be the funds collected for ticket sales. The object, or beneficiary, of 
the trust is also clear; it is to be the airline. The necessary elements for the creation of a trust relationship 
are all present. I find that such a relationship did exist between CP and the two travel agencies.

23  This analysis is clearly applicable to the facts of the present case. That the intent of the agreement is to create a 
trust is evident from the following wording: "All monies, less applicable commissions to which the Agent is entitled 
hereunder, collected by the Agent for air passenger transportation (and for which the Agent has issued tickets or 
exchange orders) shall be the property of the Airline, and shall be held in trust by the Agent until satisfactorily 
accounted for to the airline." The object of the trust is the respondent airline, and its subject-matter is the funds 
collected for ticket sales.

24  While the presence or absence of a prohibition on the commingling of funds is a factor to be considered in 
favour of a debt relationship, it is not necessarily determinative. See R. v. Lowden (1981), 27 A.R. 91 (C.A.), at pp. 
101-2; Bank of N.S. v. Soc. Gen. (Can.), [1984] 4 W.W.R. 232 (Alta. C.A.), at p. 238; McEachren v. Royal Bank 
(1990), 78 Alta. L.R. (2d) 158 (Q.B.), at p. 183; Stephens Travel Service International Pty. Ltd. v. Qantas Airways 
Ltd. (1988), 13 N.S.W.L.R. 331 (C.A.), at p. 341. In R. v. Lowden, supra, McGillivray C.J.A. stated as follows at pp. 
101-2:

Undoubtedly a direction that moneys are to be kept separate and apart is a strong indication of a trust 
relationship being created. It does not appear to me, however, that the converse is necessarily so. In the 
case of a travel agent, how he handled the funds handed to him for the purchase of a ticket would, as far as 
the public is concerned, be something that they would not have reason to think about. It would be a matter 
of internal management. The fact that there is no specific discussion about moneys being kept separate 

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-VJW1-JF75-M1MN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-VJX1-JX3N-B17Y-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-92X1-JK4W-M2M3-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-9311-K0BB-S3NC-00000-00&context=
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Royal Bank of Canada, (“RBC”), as a secured creditor of A

Guarantee Company of North America (“GCNA”), a bond company 

Local 183 and IUOE Local 793 (together, the “Unions”)
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matter was not made out. 

Columbia’s 

c “[i]f the money collected for tax is identifiable or traceable, 

then the true state of affairs conforms with the ordinary meaning of ‘trust’ and the 

money is exempt from distribution to creditors” in the merchant’s bankruptcy

trusts is that very often, the trust property “ceases to be identifiable”



Accordingly, the fact that 

trusts cease to exist if there is any co

s



a mixed account, “the trust is not necessarily defeated. The rules of tracing allow 

the beneficiary to assert a proprietary interest in the account.” 

As the Alberta Court of Queen’s Bench recently held, 

v

…[the bankrupt’s] 

t’s Estate

, 365 N.S.R. (2d) 274, at paras.



Does RBC’s security interest have priority 

even if this court finds that the 

. RBC relies on the Supreme Court’s 
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in support of this argument. In that case, the majority found that a bank’s security 

s

ONCA 131, 129 O.R. (3d) 391 (in Chambers), at para. 9. RBC’s proposed 
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644 GARLAND v. CONSUMERS’ GAS CO.  Iacobucci J. [2004] 1 S.C.R. 645GARLAND c. CONSUMERS’ GAS CO.  Le juge Iacobucci[2004] 1 R.C.S.

V. Analyse

 J’effectuerai mon analyse de la façon suivante. 
Premièrement, j’examinerai l’action pour enri-
chissement sans cause intentée par l’appelant. 
Deuxièmement, je déciderai si l’intimée peut oppo-
ser quelque moyen de défense à l’action de l’appe-
lant. Enfin, j’aborderai la question des autres ordon-
nances sollicitées par l’appelant.

A. Enrichissement sans cause

 En général, le critère applicable en matière d’en-
richissement sans cause est bien établi au Canada. 
La cause d’action comporte trois éléments : (1) 
l’enrichissement du défendeur, (2) l’appauvris-
sement correspondant du demandeur et (3) l’ab-
sence de motif juridique justifiant l’enrichissement 
(Pettkus c. Becker, [1980] 2 R.C.S. 834, p. 848; 
Peel (Municipalité régionale) c. Canada, [1992] 3 
R.C.S. 762, p. 784). En l’espèce, les parties con-
viennent que le deuxième volet du critère est res-
pecté. J’examinerai donc successivement les pre-
mier et troisième volets du critère.

a) Enrichissement du défendeur

 Dans l’arrêt Peel, précité, p. 790, la juge 
McLachlin (maintenant Juge en chef) a souligné que 
le mot « enrichissement » connote un avantage tan-
gible conféré au défendeur. Cet avantage, écrit-elle, 
peut être soit positif, tel le versement d’une somme 
d’argent, soit négatif en ce sens, par exemple, qu’il 
épargne au défendeur une dépense à laquelle il 
aurait par ailleurs été tenu. Habituellement, les 
arguments d’ordre moral et de politique générale 
ne sont pas pris en considération relativement à cet 
élément du critère. Au contraire, comme l’écrit la 
juge McLachlin dans l’arrêt Peter, précité, p. 990, 
« [n]otre Cour a toujours utilisé une analyse écono-
mique simple relativement aux deux premiers élé-
ments du critère » de l’enrichissement sans cause. 
Elle conclut que c’est dans le cadre du troisième élé-
ment, à savoir l’absence de motif juridique, que les 
autres facteurs peuvent le mieux être examinés.

 En l’espèce, les opérations en cause sont les 
paiements que les clients dont le compte était en 
souffrance ont fait à l’intimée. À cet égard, il me 

V. Analysis

 My analysis will proceed as follows. First, I will 
assess the appellant’s claim in unjust enrichment. 
Second, I will determine whether the respondent can 
avail itself of any defences to the appellant’s claim. 
Finally, I will address the other orders sought by the 
appellant.

A. Unjust Enrichment

 As a general matter, the test for unjust enrich-
ment is well established in Canada. The cause of 
action has three elements: (1) an enrichment of the 
defendant; (2) a corresponding deprivation of the 
plaintiff; and (3) an absence of juristic reason for the 
enrichment (Pettkus v. Becker, [1980] 2 S.C.R. 834, 
at p. 848; Peel (Regional Municipality) v. Canada, 
[1992] 3 S.C.R. 762, at p. 784). In this case, the par-
ties are agreed that the second prong of the test has 
been satisfied. I will thus address the first and third 
prongs of the test in turn.

(a) Enrichment of the Defendant

 In Peel, supra, at p. 790, McLachlin J. (as she 
then was) noted that the word “enrichment” con-
notes a tangible benefit which has been conferred on 
the defendant. This benefit, she writes, can be either 
a positive benefit, such as the payment of money, or 
a negative benefit, for example, sparing the defend-
ant an expense which he or she would otherwise 
have incurred. In general, moral and policy argu-
ments have not been considered under this head 
of the test. Rather, as McLachlin J. wrote in Peter, 
supra, at p. 990, “[t]his Court has consistently taken 
a straightforward economic approach to the first two 
elements of the test for unjust enrichment”. Other 
considerations, she held, belong more appropri-
ately under the third element — absence of juristic 
reason.

 In this case, the transactions at issue are payments 
of money by late payers to the respondent. It seems 
to me that, as such, under the “straightforward 
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ANALYSIS 

 With respect to the AG Loans and the Quality Contract Loan, the Receiver acknowledged [52]

that these are the property of Maplebrook and that RIC was acting as Maplebrook’s agent in 
administering the Loans and even recommended terminating the agency relationship in order to 

allow Maplebrook to enforce its security.  In my view, there is no material difference between 
the structure, documentation, and administration of the AG Loans and the Quality Contract 
Loans and the CFT Property Loans and the Chiu Chow Loan.  These loans were also the subject 

of absolute equitable assignments to Maplebrook.   

 The documentation establishes RIC’s intention to covey the debts to Maplebrook, thereby [53]

transferring all credit risks to Maplebrook, retaining only the administrative role of 
Maplebrook’s agent for collection purposes.  The evidence also establishes that the parties 
conducted themselves in a manner consistent with the assignment documentation.   

 Counsel to Maplebrook  submits that where there has been an assignment of a debt, and [54]
the assignor becomes bankrupt or otherwise seeks protection from its creditors, the debt will no 

longer form part of the bankrupt’s estate.  Insofar as the assignor receives repayments of interest 
or principal of such an assigned debt, these receipts are held in trust for the assignee and are not 
available for distribution among the assignors’ creditors (see Pythe Navis Adjusters Corp. v. 

Columbus Hotel Co. (1991), 2014 BCCA 262). 

 In this case, prior to RIC and RMS seeking protection in the CCAA Proceedings on [55]

March 28, 2014, agreed upon amounts were forwarded by RIC to Maplebrook in accordance 
with the terms of the Assigned Loans.   

 Upon the commencement of CCAA Proceedings, the Court issued a stay order.  RIC [56]

remained a debtor-in-possession (under the supervision of the Court and GTL as Monitor, 
carrying on RIC’s business).  As a consequence of the stay order, Maplebrook was precluded 

from terminating its agency arrangements with RIC, revoking RIC’s authority as agent and 
retaking its property (that is, the Assigned Loans).   

 The purpose of a CCAA stay order is to maintain the status quo amongst creditors and [57]

prevent their maneuvering for position.  While the stay order prevents secured creditors and 
other parties from exercising and confirming their security for proprietary rights, it should not be 

used to prejudice those rights or to reorder the priorities as they existed on the date that the stay 
is granted (see: Re Sharpe-Rite Technologies Ltd., 2000 BCSC 414 and Re Windsor Machine & 
Stamping Limited, 2009 CanLII 39771 (ON. S.C.)). 

 The stay order effectively prevented Maplebrook from terminating RIC’s agency [58]
agreement so as to take over the administration of the loans and ensure that it receive the post-

CCAA collections directly from the debtors, CFT Properties, Chiu Chow and AG Properties.  
Counsel to Maplebrook submitted that RIC was not at liberty – during the status quo period – to 
negate these propriety rights by receiving the post-CCAA collections and depositing them in its 

general account.  I agree 
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 The test for finding a constructive trust based on wrongful conduct was set out by the [68]
Supreme Court of Canada in Soulos v. Korkontzilas, [1997] 2 SCR 217.  The following criteria is 

to be considered in determining the availability of the remedial constructive trust:  

1. The defendant must have been under an equitable obligation, that is, an 

obligation of the type that courts of equity have enforced, in relation to the 
activities giving rise to the assets in his hands; 

2. The assets in the hands of the defendant must be shown to have resulted from 

deemed or actual agency activities of the defendant in breach of his equitable 
obligation to the plaintiff; 

3. The plaintiff must show a legitimate reason for seeking a proprietary remedy, 
either personal or related to the need to ensure that others like the defendant 
remain faithful to their duties; and 

4. There must be no factors which would render imposition of a constructive 
trust unjust in all the circumstances of the case; e.g., the interests of 

intervening creditors must be protected. 

 Counsel to Maplebrook submits that these criteria are satisfied in the present case. [69]

a) Under the Assignment Agreements, RIC acted as Maplebrook’s agent in 

enforcing the CFT Properties Loan, Chiu Chow Loan and AG Investments 
Loan.  As such, and as the assignor under the Equitable Assignments, RIC 

owed equitable obligations to Maplebrook to remit all sums paid.  This is how 
the parties operated prior to the CCAA Proceedings and it was by virtue of 
this agency relationship that the post-CCAA collections came to be in RIC’s 

hands. 

b) The post-CCAA collections came to be in RIC’s possession by virtue of this 

agency relationship.  While it may not have been a breach of RIC’s fiduciary 
obligations to receive that money, it constitutes a breach of RIC’s equitable 
obligations to retain that money and not to remit it to Maplebrook.   

c) There is nothing “illegitimate” about Maplebrook’s claim for a proprietary 
remedy.  Failing to grant this remedy would result in an unjust enrichment of 

RIC’s creditors.  As in Soulos, “no less is required … to return the parties to 
the position that they would have been in had the breach not occurred”. 

d) There is nothing that would render the imposition of a constructive trust unjust 

in these circumstances.  On the contrary, it would be unjust if RIC’s creditors 
received a windfall by virtue of the stay order, which effectively prevented 

Maplebrook from revoking the agency and retaking its property.  The 
creditors that would benefit are not “intervening creditors”; rather, they are 
creditors who, before the stay order, had interests that were subordinate to 
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not close).  I am in agreement with counsel to Maplebrook that nothing in the evidence supports 
the view that the Pro-Hairlines Advance was advanced to RIC to use in any way that it saw fit, 

with a mere obligation to make repayment to Maplebrook if and when RIC elected to do so.  At 
the time that the funds were returned to RIC, with RIC operating under court supervision and 

under the supervision of a Monitor, the obligations in favour of Maplebrook are even more 
definite.  The position of Maplebrook should not be prejudiced during the CCAA proceedings.  

 Counsel to Maplebrook also submitted that another line of cases that supports the [80]

existence of a trust in the present case is that applying the principle developed by the English 
House of Lords in Barklays Bank Ltd. v. Quistclose Investments Ltd. (1968), UKHL 4.  The 

Alberta Court of Appeal summarized that principle in the following terms: 

This type of trust, commonly called a Quistclose trust, arises when funds are 
advanced for a specific purpose, but cannot be or are not used for that purpose. 

 The Ontario Court of Appeal has commented that the Quistclose trust has not yet been [81]
adopted in Ontario, and has warned against the potential negative impact such trust may have on 

creditors who have no notice that a debtor’s funds are not available to general creditors, as 
follows: 

“As I have concluded that the requirements for a Quistclose trust have not been 

met in this case, I do not need to decide to what extent that expansion should be 
adopted in Ontario.  However, when that decision does have to be made, the 

Court will have to consider a number of commercial consequences, one of the 
most significant of which is the potential effect on the creditors of the borrower 
(or grantee) of the subject funds.  For example, as in this case, where funds are 

advanced to a business with no registration under the Personal Property Security 
Act, RSO 1990, cP-10, creditors will have no notice, and in many cases no 

knowledge, that they are dealing with a debtor whose money is subject to a trust 
and not available to general creditors.”  Ontario (Minister of Training, Colleges 
and Universities v.  Two Feathers Forest Products LP, 2013 ONCA 598 (“Two 

Feathers”). 

 In the circumstances of this case, with the Pro-Hairlines Advance being provided to RIC [82]

and forwarded on to RIC’s counsel expressly for the purpose of being held by counsel pending 
the completion of the transaction, and then being returned to RIC subsequent to the filing of the 
CCAA Proceedings, there does not appear to be any opportunity for any creditor of RIC to have 

been misled or in any way detrimentally affected by having the knowledge that the funds were 
subject to a trust and not available to general creditors.   

 The principle of Quistclose as summarized by the Alberta Court of Appeal in Carevest [83]
Capital Inc. v. Leduc (County), 2012 ABCA 161 is as follows: 

This type of trust, commonly called a Quistclose trust, arises when funds are 

advanced for a specific purpose, but cannot be or are not used for that purpose.  

20
15

 O
N

S
C

 5
33

 (
C

an
LI

I)



- Page 15 - 

 

 I am mindful of the comments of the Ontario Court of Appeal in Two Feathers to the [84]
effect that Quistclose has not yet been adopted in Ontario.  In my view, it is not necessary to 

determine this issue as I have determined that the Pro-Hairlines Advance is being held in a trust 
obligation in favor of Maplebrook.  However, if I am in error in reaching that conclusion, I am 

also of the view that this is a situation where the requirements for a Quistclose trust have been 
met.  In reaching this conclusion, I have taken into account that: 

1. The funds were advanced by Maplebrook for a specific purpose;  

2. The funds were returned to RIC at a time when RIC was operating under court 
supervised creditors’ protection and under the supervision of the Monitor; and 

3. If the funds are returned to Maplebrook, there is no effect on the other 
creditors of RIC.  The funds were never the property of RIC and the creditors 
of RIC have no entitlement to the funds in question.  

DISPOSITION 

 In the result, Maplebrook’s motion is granted.  The Receiver is to pay the following [85]

amounts to Maplebrook’s legal counsel, Fasken, in trust: 

i) The sum of $750,000, less 37.5% of legal fees ($13,189.12) incurred by 
RIC in respect of the Pro-Hairlines Transaction; 

ii) The sum of $150,000 and any interest payments collected after March 28, 
2014 in respect of the CFT Properties Loan;  

iii)  The sum of $311,400 representing the outstanding principal and interest 
collected after March 28, 2014 in respect of the Chiu Chow Loan; and  

iv) The sum of $28,494 representing interest collected after March 28, 2014 

in respect of the AG Loans. 

 However, prior to making payment to Maplebrook, the Receiver, in consultation with [86]

Maplebrook, is to establish the amount owing by Maplebrook to RMS.  This amount is to be held 
back from the amount due to Maplebrook.  The Receiver can apply for directions, if necessary, 
as to how the amount held back is to be allocated as between the Redstone estates.  If the parties 

are unable to come to agreement on the amount to be held back, a 9:30 a.m. appointment can be 
scheduled. 

 Maplebrook has been the successful party and is entitled to its costs on a partial [87]
indemnity basis.  I would ask counsel to confer in an effort to settle on an appropriate amount of 
costs, taking into account the submissions made on this subject at the conclusion of oral 

argument.  If not agreement can be reached, brief submissions to a maximum of 3 pages can be 
submitted, within thirty days.  
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specific and limited purpose, being the payment of employee wages and governmental and other 

remittances on behalf of the Customer. 

[13] In these circumstances, it would appear to be inequitable to permit the general creditors 

of Peopledge other than the Customers who provided the funds to now be paid their claims from 

those funds. It was never intended that Peopledge or its creditors would have any beneficial 

interest in these funds. The issue is whether there is a basis in law to achieve this result. In my 

view there is. 

[14] Mr. Hall submits that the proper legal framework for this case is that of a Quistclose trust. 

Funds were advanced to Peopledge for a specific purpose and a trust should be imposed in equity 

impressed to ensure that the funds are used solely for that purpose or returned to the parties who 

advanced the funds. This principle is based on the case of Barclays Bank Ltd. v Quistclose 

Investments Ltd., [1970] AC 567 (HL). 

[15] In Quistclose, a lender lent money to a company on the condition that the loan was to be 

used to pay a dividend. The lender’s cheque was paid into a separate bank account at Barclays 

who knew the money was borrowed and who agreed the account would be used only to pay a 

dividend and for no other purpose. Before the dividend was paid, the company went into 

liquidation. It was held by Lord Wilberforce that the arrangements gave rise to a relationship of a 

fiduciary character or trust in favour of the lender who on the advancement of the loan had 

acquired an equitable right to see that it was applied for the designated purpose. Lord 

Wilberforce relied on authority that held that money advanced for a specific purpose did not 

become part of the bankrupt’s estate. What was important was that it was the mutual intention of 

the parties that the payments to the company, as here, were not intended to be included in the 

company’s assets. Lord Wilberforce stated: 

These cases have the support of longevity, authority, consistency and, I would 
add, good sense. 

[16] If any particular Customer of Peopledge had a trust agreement with Peopledge, this 

Quistclose type of trust would not be necessary to impress the payroll funds advanced to 
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Peopledge with a trust. For any Customer of Peopledge without an express trust agreement, I 

accept that a trust as in Quistclose should be recognized. 

[17] This result is consistent with modern Canadian authority such as Soulos v. Korkontzilas, 

[1997] 2 S.C.R. 217. It Soulos, McLachlin J. (as she then was) stated at para. 34 that a 

constructive trust may be imposed where good conscience so requires. She stated: 

34.  It thus emerges that a constructive trust may be imposed where good 
conscience so requires. The inquiry into good conscience is informed by the 

situations where constructive trusts have been recognized in the past.  It is also 
informed by the dual reasons for which constructive trusts have traditionally been 

imposed: to do justice between the parties and to maintain the integrity of 
institutions dependent on trust-like relationships.  Finally, it is informed by the 
absence of an indication that a constructive trust would have an unfair or unjust 

effect on the defendant or third parties, matters which equity has always taken 
into account.  Equitable remedies are flexible; their award is based on what is just 

in all the circumstances of the case. 

[18] Under the umbrella of good conscience, constructive trusts are recognized to remedy 

unjust enrichment and corresponding deprivation. See McLachlin J. in Soulos at para. 20 and 43. 

In this case, Peopledge and its general creditors would be enriched by having the ability to access 

the payroll funds advanced by Customers to Peopledge. The Customers, and their employees, 

would be deprived by not having the funds paid to them and there would be no juristic reason for 

this to occur. It was never intended that Peopledge, or its creditors, would have any beneficial 

interest in the payroll funds advanced by Customers. 

[19] Accordingly, I conclude that the Canadian Consolidated Account should be treated as a 

trust account for the Canadian Customers who advanced payroll deposits to Peopledge and the 

US Consolidated Account should be treated as a trust account for the US Customers who 

advanced payroll deposits to Peopledge. It is clear that Peopledge purposely used separate 

accounts for its Canadian and US Customers. 

(b)   Appropriate distribution method 
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useful while avoiding the necessity of formal regulation société considère comme utile, tout en écartant la néces-
that may tend to hamper its social utility. sité d’une réglementation officielle qui risquerait d’en

réduire l’utilité sociale.

The constructive trust imposed for breach of fidu- La fiducie par interprétation imposée pour man-
ciary relationship thus serves not only to do the quement à une obligation fiduciaire permet non
justice between the parties that good conscience seulement de rendre justice aux parties comme
requires, but to hold fiduciaries and people in posi- l’exige la conscience, mais aussi d’obliger les fidu-
tions of trust to the high standards of trust and pro- ciaires et autres personnes occupant des postes de
bity that commercial and other social institutions confiance à se conformer aux normes élevées en
require if they are to function effectively. matière de confiance et de probité nécessaires pour

assurer l’efficacité des institutions commerciales et
autres institutions sociales.

It thus emerges that a constructive trust may be34 Il ressort qu’une fiducie par interprétation peut
imposed where good conscience so requires. The être imposée lorsque la conscience l’exige. L’exa-
inquiry into good conscience is informed by the men portant sur les exigences de la conscience doit
situations where constructive trusts have been rec- tenir compte des situations où des fiducies par
ognized in the past. It is also informed by the dual interprétation ont été reconnues dans le passé. Il
reasons for which constructive trusts have tradi- est guidé aussi par les deux raisons pour lesquelles
tionally been imposed: to do justice between the les fiducies par interprétation ont été traditionnelle-
parties and to maintain the integrity of institutions ment imposées: rendre justice aux parties et préser-
dependent on trust-like relationships. Finally, it is ver l’intégrité d’institutions fondées sur des rap-
informed by the absence of an indication that a ports assimilables à ceux qui existent dans le cadre
constructive trust would have an unfair or unjust des fiducies. Enfin, l’examen se fait en fonction de
effect on the defendant or third parties, matters l’absence d’indication qu’une fiducie par interpré-
which equity has always taken into account. Equi- tation aurait un effet inéquitable ou injuste sur le
table remedies are flexible; their award is based on défendeur ou sur des tiers, ce dont l’equity a tou-
what is just in all the circumstances of the case. jours tenu compte. Les réparations reconnues en

equity sont souples; elles sont accordées en fonc-
tion de ce qui est juste compte tenu de toutes les
circonstances de l’espèce.

Good conscience as a common concept unifying35 La conscience comme élément unificateur dans
the various instances in which a constructive trust les différents cas où il est possible de conclure à
may be found has the disadvantage of being very une fiducie par interprétation a l’inconvénient
general. But any concept capable of embracing the d’être très générale. Mais tout concept capable
diverse circumstances in which a constructive trust d’englober les diverses circonstances dans les-
may be imposed must, of necessity, be general. quelles une fiducie par interprétation peut être
Particularity is found in the situations in which imposée doit obligatoirement l’être. Ce sont les
judges in the past have found constructive trusts. A circonstances particulières des cas où les juges ont
judge faced with a claim for a constructive trust conclu dans le passé à l’existence d’une fiducie par
will have regard not merely to what might seem interprétation qui viennent préciser le concept
“fair” in a general sense, but to other situations général. Le juge à qui l’on demande d’imposer une
where courts have found a constructive trust. The fiducie par interprétation tiendra compte non seule-

ment de ce qui pourrait sembler «équitable» dans
un sens général, mais aussi des autres cas où les
tribunaux ont conclu à l’existence d’une fiducie
par interprétation. L’objectif consiste simplement à
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the (incorrect) premise that all “non-absolute” assignments are therefore 

“conditional” ones. 

[31] Fortunately, it is not necessary for us to determine the fine points of 

terminology arising from the differences between the text-writers and the Supreme 

Court, by which we are of course bound. We are concerned only with whether the 

trial judge was correct in holding that the Agreement transferred the ‘property’ in the 

insurance proceeds to the plaintiff, such that CHC retained no interest in the 

assigned portion. In resolving this question, the trial judge correctly enunciated the 

principles of contractual interpretation and carefully applied them to the Agreement. 

He referred to Alberta (Treasury Branches) and to the fact that the absence of an 

equity of redemption was not determinative. He considered that whether an 

agreement is an “unconditional” assignment or an agreement to pay a contingency 

fee was not an “either/or” proposition, (para. 42) and in the end, concluded that the 

document effected an irrevocable assignment and was not a security instrument. 

[32] Counsel for Abakhan cites no authority for the proposition that an agreement 

to pay a fee cannot also be, or contain, an assignment; nor for the proposition that 

where an assignment contains a promise to pay, it necessarily creates a security 

interest meant to secure the required payment. In my respectful view, the Agreement 

in this case completely and irrevocably assigned to Pythe Navis 6% of all proceeds 

received from the insurer in respect of the loss. No suggestion of a lien, charge or 

security interest arises either on the face of the document or otherwise. In the 

absence of any persuasive argument to the contrary, I see no error in the trial 

judge’s conclusion that the Agreement effected a ‘complete’ (to use a neutral term) 

assignment of part of the insurance proceeds to Pythe Navis and did not create a 

security interest for purposes of the BIA or otherwise. It follows that in seeking to 

enforce the assignment, Pythe Navis was not asserting a claim against the bankrupt 

or its property and that leave under s. 69.4 of the BIA was not required. 
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  Centennial Plymouth Chrysler (1973) Ltd. (c.o.b. Klean Auto Leasing) v. 
Conlin, [2000] O.J. No. 709

Ontario Judgments

Ontario Superior Court of Justice

Marchand J.

Heard: February 17, 2000.

Judgment: February 24, 2000.

Court File No. G22613-98

[2000] O.J. No. 709   |   [2000] O.T.C. 138   |   15 P.P.S.A.C. (2d) 206   |   95 A.C.W.S. (3d) 570

Between Centennial Plymouth Chrysler (1973) Ltd. c.o.b. Klean Auto Leasing, applicant, and David Conlin and 
Carrie Conlin and J.C. Perrier & Assoc. Inc., trustees, respondent

(22 paras.)

Case Summary

Personal property — Rental agreements — Security interests — Registration — Requirement of 
registration.

Application by Centennial Plymouth Chrysler for an order that the respondents, David and Carrie Conlin and JC 
Perrier & Assoc had no interest in a 1996 Plymouth Voyageur van and for a further order directing the 
respondent Trustee in Bankruptcy to deliver up van to Centennial. The Conlins leased the van from Centennial. 
Conlin made an assignment in bankruptcy. JC was appointed as trustee. It disallowed Centennial's claim of 
ownership, and refused to deliver up the van to Centennial. The lease was not registered under the Personal 
Property Security Registration Act. The lease provided that, at the end of the lease, the lessee had to return the 
motor vehicle to the lessor, and that, upon its return, the lessor had possession and ownership and a legal right 
to sell the motor vehicle. At issue was whether this was a lease that secured payment or performance of an 
obligation so as to fall within the Act. 

HELD: Application allowed, order issued that the respondents had no interest in the van, and directing the 
trustee to deliver the van to Centennial.

 The lease was not registered under the Personal Property Security Act. In addition, it was not in essence a 
lease that secured payment or performance of an obligation. 

Statutes, Regulations and Rules Cited:

Personal Property Security Act, R.S.O. 1990, c. P-10.
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Counsel

William J. Leslie, Q.C., for the applicant. Robert J. De Toni, for the respondent, J.C. Perrier & Assoc. Inc.

MARCHAND J.

1   This matter comes before me pursuant to Section 67(1) of the Personal Property Security Act, R.S.O. 1990, 
Chapter P.10.

2  Basically, the application is for an order that the respondents have no interest whatsoever in the 1996 Plymouth 
Voyageur van, serial number 2P4FP2533TR735794, and for a further order directing the respondent, Trustee in 
Bankruptcy to deliver up the said automobile to the applicant forthwith.

BACKGROUND

3  On July 11, 1996, the respondents David Conlin and Carrie Conlin (Conlin) leased the aforementioned motor 
vehicle from the applicant.

4  On May 12, 1998, Conlin made an assignment and bankruptcy, and J.C. Perrier & Associates Inc. (Trustee) was 
appointed as Trustee of the estate of the bankrupt.

5  The Trustee disallowed the applicant's claim of ownership of the vehicle and refused to deliver up the said 
vehicle to the applicant.

6  The lease was not registered under the Personal Property Security Registration Act (the Act). This Act was 
assented to on June 15, 1967, and was referred to in the title as "an Act respecting bills of sales", but the last 
provision noted that the Act could be referred to as the P.P.S.A. As it was passed, the Bills of Sales and Chattel 
Mortgages Act was simultaneously repealed. The Act respecting bills of sales was itself repealed as part of Bill 151 
in 1989, which inter alia amended Section 2(a)(ii) along with many other provisions of the previous Act. The 
ministerial statement sheds some light on the purpose of the Bill and the amendments. The Bill was sent in 
committee after second reading on March 1, 1989, and some helpful debate also occurred at this point. The third 
reading occurred with no debate on March 2, 1989, and the Bill received royal ascent on that date.

7  The ministerial statement is clear that the 1989 amendments were designed to improve the system in which 
secured lenders could protect themselves by recording notice of their security interest, and also to enhance 
consumer protection by providing solutions to common problems faced by buyers and debtors. The revised 
P.P.S.A. was intended to benefit creditors and other commercial users by streamlining the legislation, and was 
intended to benefit consumers with new measures to facilitate loan registration. The theme of the amendments was 
consumer protection. The amendments sought to enhance consumer protection and provide greater security to 
those people who have purchased products. It was also designed to protect prospective lenders and purchasers by 
allowing them to carry out searches in the system. By repealing the Bills of Sales Act, the proposed legislation also 
aimed to prevent a situation where bankruptcy would leave buyers "high and dry". The P.P.S.A. was viewed as an 
important part of modern economy, where people purchased goods and items on instalment plans, and there is a 
concern about the security of the goods and the payment for the goods.

8  The applicant owns other companies which are dealers in Chrysler and Suzuki products. In addition, it carries on 
a leasing business under the name of Klean Auto Leasing, which at the relevant time, had over two thousand motor 
vehicles under different leases. It had no inventory of motor vehicles, but when a motor vehicle was needed for 
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leasing, would buy same from its subsidiary dealerships, and by a somewhat complicated process of calculations 
which would take into consideration the purchase price, the interest calculations, the administrative costs, the 
depreciations, the term of the lease, and the end value of the motor vehicle, would arrive at the monthly payments 
thereof. It resembles in essence "net net real estate lease". Most of its leases were then subsequently assigned to 
Chrysler Credit. Practically none of its leases on new motor vehicles were considered finance leases. It considered 
a finance lease as one over a used motor vehicle where the customer guarantees to purchase that vehicle at the 
end of the lease at the price set up in the lease. In respect to new motor vehicles, as is the case at bar, the 
applicant would lease the motor vehicle as a "closed-end lease", which meant that the lessee had no options to 
purchase the vehicle at the end of the lease, but had an obligation to return same to the lessor at a "guaranteed 
value" as well as in a condition that passed the standard safety check and inter alia, with a limited amount of 
mileage, failing which a per kilometer penalty would be paid in respect to the over amount of mileage.

THE ISSUE

9  The main, if not sole issue, for me to determine is whether this lease falls within the provisions of Section 2(a)(ii) 
of the Personal Property Security Act namely, whether it is a "lease that secures payment or performance of an 
obligation". It might be noteworthy to mention that prior to the 1989 amendments, the Act read a "lease intended as 
a security", while the amendment replaced it as a "lease that secures payment or performance of an obligation".

10  It seems to me that Blair, J. in Adelaide Corp. v. Integrated Transportation Finance Inc. et al (1994), 16 O.R. 
(3d) 414, has made a very learned and concise analysis of the issue which is before me. At page 421 the learned 
Justice stated as follows:

The cases have held that a lease which is a simple lease of property, not by way of security, may not be 
registered under the P.P.S.A. in order to protect the lessor against subsequent claimants to the goods 
which are the subject matter of the lease. If the lease is a "financing" lease, however, in the language of the 
P.P.S.A. one intended to "secure payments or performance of an obligation", that provisions of the P.P.S.A. 
apply.

11  I find that his analysis of the distinction between a "a simple lease" and a "financing" lease needs to be 
reproduced hereunder. He stated:

What is it, then, that makes a lease agreement, in substance a "financing" lease, as opposed to a lease 
which does not require registration under the P.P.S.A.? The traditional approach has been to distinguish 
between a "true" lease (i.e., one presumes, a "real" lease), and a document which is merely intended to 
operate as a financing vehicle - a "lease intended as security". This is, of course, a valid distinction, but in 
my view the two concepts are not necessarily mutually exclusive in the context of registration under the 
P.P.S.A.

The P.P.S.A. itself makes no such distinction. It simply provides that its provisions are applicable to "every 
transaction ... that in substance creates a security interest, including ... [a] lease ... that secures payment or 
performance of an obligation". There is no reference to a "true" lease. What is encompassed by the sweep 
of the P.P.S.A. is a "lease", but a "lease" which has as well the characteristics of "[securing] payment or 
performance of an obligation". In the end, the true test, as s. 2 of the Act makes clear, is whether the 
transaction as a whole "in substance creates a security interest".

Thus, a lease agreement between parties may have all the appearances of being a "true" lease, and may, 
indeed, be such an arrangement, but still be caught by the registration requirements of the P.P.S.A. if it also 
serves, in the overall transaction, to secure payment or performance of an obligation.

12  The learned Justice later on found instructive, the following comments of Mr. Justice Henry in Re Speedrack 
Ltd. (1980) 11 B.L.R., 220, which read as follows:
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The nature of the transaction may be apparent on the face of the instruments, but if it is not, the court must 
determine its nature for purposes of s. 2 of the Personal Property Security Act from the surrounding 
circumstances. It is not merely a question of construing the agreement between the parties, which may be 
quite clear. It is a question of determining the intentions of the parties, notwithstanding the form used in 
setting up the transaction. For this, extrinsic evidence may be relevant and admissible, and it is so in this 
case. The court's task is to determine the essence of the transaction in spite of its form, as prescribed in s. 
2. It must determine, on the balance of probabilities, and on a practical common-sense view of the 
evidence, whether the parties negotiated a loan or advance on security, or a standard lease of property, not 
by way of security, from the lessor to the bankrupt.

13  Blair, J. then, at page 423, went on to say:

Much emphasis is placed by counsel -- on the purchase options contained in the Greyvest leases, and on 
whether or not the option prices resemble fair market value or are merely nominal, and on whether title 
ultimately passes to the lessee. These are important and relevant considerations, to be sure. However, in 
my view, too much focus can be placed on them, and too much energy expended in finely honed exercises 
designed to determine whether property ultimately passes or whether the option price is sufficiently 
substantial. The test is not whether the document in question is a lease or a conditional sale agreement. 
The test is whether the transaction, as a whole, in substance creates a security interest, and, in the context 
of a lease instrument, whether the lease is one "that secures payment or performance of an obligation".

14  The learned Justice later on proceeded to reach his conclusion based on certain particular terms of the lease.

15  It seems as if Blair, J. did not have before him the learned analysis of Spence, J. in the case of Finchside 
International Ltd. v. Roy Foss Motors Ltd. [1994] O.J. No. 3266. The reason was likely that Spence, J.'s decision 
might not have been released by then.

16  I find Spence J.'s endorsement in the Finchside case equally noteworthy as at page 2 thereof, he sets out 
certain factors which, in his case, were consistent with the lease being an "ordinary lease" and not a security lease, 
which he enumerated as follows:

(i) The respondent is in the business of leasing motor vehicles;

(ii) The respondent maintains its own inventory for leasing motor vehicles;

(iii) The parties negotiated the form of the lease; and

(iv) The lease is for a single motor vehicle; and

(v) The lease is for a fixed term.

17  He then went on to consider the "option price" as being a material factor that must also be considered. I 
construed that his decision was largely, if not mainly, based on that issue.

18  Counsel have submitted the decision of the British Columbia Supreme Court in Re Bankruptcy of Douglas 
Gordon Bronson (1995), 34 C.B.R. (3d) 255 for my consideration. Counsel for the Trustee has asked me to 
seriously consider this decision as it was quoted as being on "all four" with the decision at bar. I find it noteworthy 
that the lease contained an option clause which is not found in the case at bar, namely, the following:

You will have the option to purchase the vehicle at the scheduled termination of this lease for $6,400.00 
being a genuine pre-estimate of the fair market value of the vehicle at the time.

19  In his decision, the learned Registrar, at paragraph 55 stated as follows:
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It strikes me that the essence of this agreement is one which allowed the bankrupt to obtain this vehicle and 
ultimately become the owner.

The lease granted by G.M.A.C. simply finances that arrangement. I am satisfied that this lease is a lease 
which secures payment or performance of an obligation and therefore, is subject to all the provisions of the 
P.P.S.A.

20  Coming back to the relevant points from the ministerial statement which indicated that it was a clear intention of 
the legislature that the 1989 amendments were designed to improve the system in which secured lenders protect 
themselves by recording notices of their security interests, and to enhance consumer protection by providing 
solutions to common problems faced by buyers and debtors. The revised P.P.S.A. is intended to benefit creditors 
and other commercial users by streamlining the legislation and is intended to benefit consumers with new measures 
to facilitate loan registration. The theme of the amendments is consumer protection. The amendments seek to 
enhance consumer protection and provide greater security to those people who have purchased products.

21  In the case at bar, it seems to me that it is clear that the lease in question was not to secure a "lender" 
necessitating the recording of a notice of its security interests in order to protect itself, nor was it intended to 
enhance the "consumer" i.e. the "lessee" by providing a solution to the common problems faced by buyers and 
debtors. At the end of the lease, the lessee had to return the motor vehicle to the lessor. Upon its return, the lessor 
had possession and ownership (as he had never dispossessed himself of such) and a legal right to sell the motor 
vehicle to satisfy any deficiency arising out of the non-performance of certain obligations of the lessee. I find nothing 
in the lease which obligated the lessor to account to the lessee for any excess which the lessor might otherwise 
obtain upon the disposition of the motor vehicle in question at the termination of the lease. Even if such an 
obligation did exist, then, in the event the lessee wished to protect itself in the event of the eventual bankruptcy of 
the lessor, the lessee could at any time have elected to register its lease if it deemed it appropriate.

22  I therefore find that this lease was not in essence, a "lease that secures payment or performance of an 
obligation" and judgment shall issue accordingly. An order shall therefore issue that the respondents have no 
interest whatsoever in the 1996 Plymouth Voyageur van, serial number 2P4FP2533TR735794, and an order shall 
also issue directing the respondent Trustee to deliver up the said automobile to the applicant forthwith at their 
premises, namely, 425 Dunlop Street West, Barrie, Ontario L4N 1C3. The applicant shall have costs of this 
application on a party and party basis, payable forthwith by the respondents upon the assessment thereof.

MARCHAND J.

End of Document
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with possession and the Dealer may 
exercise all rights to possession; 

..... 
 

7. Subject to paragraph 3 of this Agreement, if 
the Purchaser defaults in the payment of any amount 
due hereby or defaults in the performance or 
observance of any other matter or thing required to 
be observed or performed by the Purchaser or if any 
proceeding is commenced by or against the Purchaser 
under any bankruptcy or insolvency laws, then 

(a) the entire amount due by the Purchaser to 
the Dealer shall become immediately due 
and payable at the option of the Dealer. 

 
 

[26] The difficulty with this argument is that it is premised 

on a concluded contract which is absent here.  Hallmark’s 

right to recover the truck does not arise, and could not 

arise, on the conditions quoted above; Hallmark’s remedy lies 

outside the document and is found in the power of the court to 

provide a restitutionary remedy. 

[27] The Trustee submits, in the alternative, that any 

equitable interest supporting a trust in the circumstances 

amounts to a security interest for the purposes of the PPSA, 

in the sense that that interest only existed as a method for 

securing payment of the truck. 

[28] I think this argument goes to the kind of trust, implied 

or resulting, for which Hallmark argued below and which formed 

part of Hallmark’s alternative submissions before us.  As I 

apprehend the position, an implied or resulting trust arises 
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from an understanding that Ellingsen would hold the truck in 

trust for Hallmark until financing was completed.  But I am 

not concerned with these other trusts having been persuaded 

that the appropriate remedy is the constructive trust.  I do 

not know how it could be said that a constructive trust 

secures a payment or the performance of an obligation; rather 

its purpose is to prevent an unjust outcome.  The chambers 

judge inquired whether the behaviour of the parties “was 

consistent with a trust relationship”.  That can only refer to 

an implied or a resulting trust and is not relevant to the 

question whether a constructive trust should be imposed. 

[29] The final point raised by the Trustee in relation to the 

PPSA is that s. 20(b)(i) provides a “juristic reason” for the 

deprivation of Hallmark and the corresponding enrichment of 

the general creditors of the estate.  This refers to the 

classic three-part formula for determining unjust enrichment.  

McLachlin J. (now C.J.C.) put it this way in Peter v. Beblow, 

[1993] 1 S.C.R. 980 at 987: 

The basic notions are simple enough. An action 
for unjust enrichment arises when three elements are 
satisfied: (1) an enrichment; (2) a corresponding 
deprivation; and (3) the absence of a juristic 
reason for the enrichment. These proven, the action 
is established and the right to claim relief made 
out.  
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[30] If Hallmark’s interest is a security interest the 

consequences of not registering the interest are prescribed by 

s. 20(b)(i) of the PPSA.  The collateral goes into the general 

estate by operation of statute and hence a juristic reason 

exists for the enrichment.  It is necessary to repeat, in 

order to deal with this point, that in my opinion Hallmark’s 

interest was not a security interest within the meaning of the 

Act.  There was nothing to register.  The truck was not 

collateral to any enforceable contract.  The substance of the 

transaction, not its form, must determine whether a security 

interest was created: see Skybridge Holdings Inc. (Trustee of) 

v. British Columbia (Registrar of Travel Services) (1999), 173 

D.L.R. (4th) 333, 68 B.C.L.R. (3d) 209 (C.A.).  It follows 

that s. 20(b)(i) does not provide a juristic reason in answer 

to a claim of unjust enrichment. 

[31] Is this an appropriate case for a remedial constructive 

trust?  Two issues arise for discussion.  First, why should 

equity intervene in a commercial transaction where Hallmark 

could have protected itself contractually?  Second, is it 

appropriate to use a constructive trust to alter the 

priorities amongst creditors in a bankruptcy? 

[32] On the first question, it is useful to refer to an 

article by D.M. Paciocco: “The Remedial Constructive Trust: A 
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Principled Basis for Priorities Over Creditors” (1989) 68 

Canadian Bar Review 315.  Professor Paciocco distinguishes 

between the application of the constructive trust in family 

and commercial settings, arguing that the courts should be 

cautious in ordering specific relief in commercial cases. The 

constructive trust was adopted in the matrimonial context as a 

means of explaining the specific relief that courts were 

already awarding under the awkward resulting trust analysis. 

There is no parallel in the commercial context. Unlike in the 

spousal context, in commercial contexts parties are expected 

to protect their interests contractually. In addition, there 

are the further considerations of security of title as tied to 

efficiency of commerce and the protection of third parties 

from undisclosed charges. He concludes at 351: 

In commercial cases proprietary relief will not be 
warranted where the plaintiff parted with the 
property or money which represents the defendant’s 
enrichment, while accepting the role of a general 
creditor. This will occur where there is a valid 
contract between the parties which accounts for the 
defendant’s enrichment, or a contract which has been 
avoided where the condition which rendered the 
contract ineffective does not vitiate the 
voluntariness of the plaintiff’s decision to assume 
the role of a general creditor… 
 
 

[33] In her majority reasons in Peter v. Beblow, McLachlin J. 

refused to distinguish between family and commercial cases.  

She said at 996-97: 
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I doubt the wisdom of dividing unjust enrichment cases 
into two categories – commercial and family – for the 
purpose of determining whether a constructive trust lies. 
… In short, the concern for clarity and doctrinal 
integrity with which this court has long been preoccupied 
in this area mandates that the basic principles governing 
the rights and remedies for unjust enrichment remain the 
same for all cases. 
 
 

[34] The more specific answer to the learned commentator’s 

proposition as quoted above is that in the present case 

Hallmark never intended to grant credit to Ellingsen and so 

there is no justification for placing Hallmark in a class of 

general creditors. 

[35] As I have said, Hallmark was imprudent in allowing the 

truck to leave the lot as it did, but it accepted the risk in 

the interest of good customer relations that it may have to 

take back a used truck if financing fell through, and in that 

event it would not be able to recover the depreciation.  

Ellingsen induced Hallmark to believe that he would be able to 

meet the Bank’s cash requirements for the loan and so Hallmark 

waited the three months before  bankruptcy occurred.  

Ellingsen knew he had no right to keep the truck and said as 

much to Jenks, the business manager of Hallmark, when he 

suggested during the telephone conversation of 15 March 1997 

that Hallmark would have to pick up the truck. 
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[36] On the second question, that dealing with the priority of 

creditors, I wish to refer to the Ontario Court of Appeal 

decision in Barnabe v. Touhey (1995), 26 O.R. (3d) 477, which 

reversed a ruling that a court may impose a constructive trust 

for the very purpose of securing priority for some claimants 

over other creditors.  At 479 the Court said: 

While a constructive trust, if appropriately 
established, could have the effect of the 
beneficiary of the trust receiving payment out of 
funds which would otherwise become part of the 
estate of a bankrupt divisible among his creditors, 
a constructive trust, otherwise unavailable, cannot 
be imposed for that purpose. This would amount to 
imposing what may be a fair result as between the 
constructive trustee and beneficiary, to the unfair 
detriment of all other creditors of the bankrupt. 
 
 

[37] The Court of Appeal went on to determine that there was 

no unjust enrichment on the facts of the case so the above 

remarks are probably obiter dicta.  Nevertheless, the case 

serves as a useful caution that in weighing the equities other 

creditors may have to be considered.  In my judgment, for the 

reasons I have given, Hallmark does not stand on the same 

footing as the general creditors and as a result I do not 

think the remedy I would impose unfairly deprives other 

creditors of an asset to which they have any reasonable 

entitlement. 
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Saskatchewan Court of Queen's Bench 
In Bankruptcy 

Judicial Centre of Regina 

Citation: Bitz (Bankrupt), Re 
Date: 1991-12-16 

Docket: 1617 A.D. 1991 

Between: 
Howard Graff (applicant) 

and 
Deloitte & Touche, as Trustee in Bankruptcy for the Estate of Trevor Richard Bitz 
(respondent) 

Hunter, J. 

Counsel: 
A.K. Bayda, for the applicant 
R.M. Sandbeck, for the respondent 

[1]  Hunter, J.: The applicant, Howard Graff, claims he is the owner of a black 1985 ½ 
Porsche 944 and that the bankrupt, Trevor Richard Bitz, held this vehicle in trust for 
him. Pursuant to s. 81 of the Bankruptcy Act, R.S.C. 1985, c. C-8, Mr. Graff applies 

for an order directing that this Porsche, currently in the possession of Mr. Bitz's 
trustee in bankruptcy, Deloitte & Touche Inc., shall not form part of the property of 

the bankrupt divisible among creditors and further, an order directing that this 
Porsche be returned to him. 

[2]  As a preliminary matter, pursuant to s. 187(11) of the Bankruptcy Act, Mr. Graff 

applied for an order extending the time for appealing from the Notice of Dispute of 
the trustee in bankruptcy made under s. 81 of the Act. This was not seriously 

opposed by the trustee and in order to deal with the merits of the application, I order 
that the time for bringing this application is extended and the matter is properly 
before me. 

[3]  The application is pursuant to s. 81 of the Bankruptcy Act, which reads as follows: 

"81(1) Where a person claims any property, or interest therein, in the possession 
of a bankrupt at the time of the bankruptcy, he shall file with the trustee a proof of 

claim verified by affidavit giving the grounds on which the claim is based and 
sufficient particulars to enable the property to be identified. 

"(2) The trustee with whom a proof of claim is filed under subsection (1) shall 

within fifteen days thereafter or within fifteen days after the first meeting of 
creditors, whichever is the later, either admit the claim and deliver possession of 
the property to the claimant or give notice in writing to the claimant that the claim is 

disputed with his reasons therefor, and, unless the claimant appeals therefrom to 
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the court within fifteen days after the mailing of the notice of dispute, he shall be 
deemed to have abandoned or relinquished all his right to or interest in the 

property to the trustee who thereupon may sell or dispose of the property free of 
any lien, right, title or interest of the claimant. 

"(3) The onus of establishing a claim to or in property under this section is on the 
claimant. 

"(4) The trustee may give notice in writing to any person to prove his claim to or in 
property under this section, and, unless that person files with the trustee a proof of 

claim in the prescribed form within fifteen days after the mailing of the notice, the 
trustee may thereupon with the leave of the court sell or dispose of the property 
free of any lien, right, title or interest of that person. 

"(5) No proceedings shall be instituted to establish a claim to, or to recover any 
right or interest in, any property in the possession of a bankrupt at the time of the 
bankruptcy, except as provided in this section. 

"(6) Nothing in this section shall be construed as extending the rights of any 
person other than the trustee." 

[4]  Howard Graff filed a proof of claim dated September 26, 1991, wherein he indicates 
his claim in the property or interest therein by virtue of the documents he attached, 

namely, 

(i) a description of the property being "Black 1985 ½ Porsche 944"; 

(ii) copy of Canada Trust document dated May 17, 1991, evidencing a loan to 
Trevor Bitz in the sum of $2,800 in U.S. funds for the purchase of the Black 

1985 ½ Porsche; 

(iii) copy of Canada Trust document dated June 25, 1991, evidencing the sum 
of $3,500 in U.S. funds having been paid to Trevor Bitz; 

(iv) copy of a receipt dated June 25, 1991, signed by Trevor Bitz and Howard 
Graff, witnessed by Sharon Graff, acknowledging receipt of the sum of $6,300 
in U.S. funds and a further sum of $500 cash for the purpose of purchasing a 
1985 ½ Porsche 944 from the MPLS Auto Auction. 

[5]  Mr. Graff and Mr. Bitz executed a brief handwritten agreement which stated the 
following: 

"June 25, 1991 

Received from Howard A. Graff of 712 – 18th Ave. East Regina Saskatchewan the 
sum of $6,300 U.S. Plus $500 cash &C to purchase a 1985 ½ Porsche 944 from 
the MPLS Auto Auction. Upon sale of this vehicle Trevor Bitz to receive 40% of net 
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profit as selling agent 
Witness: 'Trevor Bitz' 

'Sharon Graff' 'Howard Graff" 

[6]  Trevor Bitz operated a business "Auto Toy Store Ltd.", which specialized in locating 

specialty vehicles and bringing them to Canada. Mr. Bitz did purchase a black 1985 
½ Porsche in the United States and brought it back to Saskatchewan. On July 11, 
1991, Mr. Bitz registered the vehicle in his own name and transferred the plates from 

another vehicle which he had owned. When Mr. Bitz filed the assignment in 
bankruptcy on August 19, 1991, this Porsche was still registered in his name but he 

did not list it as an asset on his Statement of Affairs. 

[7]  Correspondence filed by the trustee in bankruptcy indicates that two vehicles were 
seized by the sheriff’s office on behalf of Saskatchewan Finance, a creditor of the 

bankrupt, which were then released into possession of the trustee on September 18, 
1991. One of the seized vehicles was the Porsche in question. Mr. Graff indicates he 

did not know Mr. Bitz had registered the vehicle in his own name until Mr. Bitz 
telephoned to advise him that it had been seized by the sheriff. He was again 
contacted by Mr. Bitz by telephone to advise him that the Porsche had then been 

seized by the trustee in bankruptcy. 

[8]  The issue is whether Mr. Bitz held the black 1985 ½ Porsche 944 in trust for Mr. 

Graff. If so, it comes within s. 67(a) which reads as follows: 

"67. The property of a bankrupt divisible among his creditors shall not comprise 

(a) property held by the bankrupt in trust for any other person, ..." 

[9]  The applicant argues that a valid trust was in existence on the date of bankruptcy 
and says that the arrangement between he and Bitz meets the three certainties 

required to establish a valid trust, i.e. certainty of intent, certainty of subject matter 
and certainty of object. The applicant refers to Re Allan Realty of Guelph Limited 

(1979), 29 C.B.R.(N.S.) 229, wherein Anderson, J., quoting from Underbill's Law of 
Trusts and Trustees (12th Ed. 1970), p. 3, at pp. 241-242 states the following: 

'"For a trust to come into existence, it must have three essential characteristics. As 

Lord Langdale, M.R., remarked in Knight .v. Knight (1840), 3 Beav. 148; 49 E.R. 
58, affirmed (sub nom. Knight v. Boughton) 11 CI. & Fin. 513; 8 E.R. 1195 (H.L.), 
in words adopted by Barker, J., in Renehan v. Malone (1897), 1 N.B. Eq. 506, and 

considered fundamental in common law Canada, first, the language of the alleged 
settlor must be imperative; secondly, the subject matter or trust property must be 

certain; thirdly, the objects of the trust must be certain. This means that the alleged 
settlor, whether he is giving the property on the terms of a trust or is transferring 
property on trust in exchange for consideration, must employ language which 

clearly shows his intention that the recipient should hold on trust. No trust exists if 
the recipient is to take absolutely, but he is merely put under a moral obligation as 

to what is to be done with the property. If such imperative language exists, it must 
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secondly be shown that the settlor has so clearly described the property which is 
to be subject to the trust that it can be definitively ascertained. Thirdly, the objects 

of the trust must be equally clearly delineated. There must be no uncertainty as to 
whether a person is, in fact, a beneficiary. If any one of these three certainties 

does not exist, the trust fails to come into existence or, to put it differently, is void. 

"The principle of the three certainties has been fundamental at least since the days 
of Lord Eldon, and no one today could seek to challenge the principle; the 
problems that exist concern the issue of what constitutes certainty.'" 

[10]  At p. 100 we find this: 

"The words employed to set up a trust, therefore, must show that the transferee is 
to take the property not beneficially, but for objects which the transferor describes. 

The words which nearly always reveal the intention are 'in trust', or 'as trustee for', 
but it is well-established in common law courts, including those of Canada, that 

these words are neither conclusive nor indispensable. In the context of all the 
language of a bequest, Garrow, J.A., came to the conclusion in Re Rispin (1912), 
25 O.L.R. 633 ..., that the words 'in trust' though used, did not have controlling 

importance, and that no trust had been created. On the other hand, in a series of 
Canadian cases courts have made the point that there is no magic in the word 

'trust' and that other words may convey the same intention." 

[11]  In Re Ontario Worldair Limited (1983), 45 C.B.R.(N.S.) 116, Saunders, J., held 
that the simple device of designating a bank account as a "special trust account" 

does not in itself constitute a trust and one must look at all the documentation to 
determine if there was an intention to create a trust. 

[12]  Further, the applicant argues that if there was not an express trust, there was a 

resulting trust. The following remarks in Re 389179 Ontario Limited; Re Peat 
Marwick Ltd. (1980), 34 C.B.R.(N.S.) 46, are noted, with respect to a resulting trust, 

at p. 52: 

"... The only relevant fact to be established is that the person who seeks to 
establish the trust supplied the funds to purchase the property said to be held on 

resulting trust, which property was put into the name of another. That has been 
demonstrated here. 

"Counsel for the trustee argued that the trust was void for uncertainty and he cited 
the three certainties commonly mentioned as necessary factors to constitute a 

trust, namely, imperative words, certainty of subject matter and certainty of 
objects. That argument has no validity at all. Those elements in the determination 

of whether an express trust has been established can have no application in the 
determination of whether the facts indicate a resulting trust. 

"Finally, and more substantially, it was submitted that 389178 Ontario Limited in 
fact loaned the funds to 389179 Ontario Limited, which then purchased the assets 
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to which I have referred. If this were proved then there would be no question of a 
resulting trust for there would be simply a debtor-creditor relationship set up 

between the companies. It is not a defence of rebuttal at all but a defence based 
on an allegation that 389178 Ontario Limited did not supply the money for the 

purchase of the assets but that the money belonged to the actual purchaser, albeit 
borrowed from 389178 Ontario Limited." 

[13]  The trustee argues that the Porsche is not property held in trust but that the 

applicant's interest is that of an unsecured creditor. As such, his interest is 
subordinate to the interest of the trustee in bankruptcy pursuant to s. 20(1)(d) of the 

Personal Property Security Act, S.S. 1979-80, c. P-6.1. Further, while the trustee 
does not rely on it for purposes of this argument, he notes that in many ways the 
arrangement between the applicant and the bankrupt appears to be that of a silent 

partner which would mean that the applicant would rank as a postponed creditor 
within the meaning of s. 139 of the Bankruptcy Act which provides: 

"139 Where a lender advances money to a borrower engaged or about to engage 
in trade or business under a contract with the borrower that the lender shall 
receive a rate of interest varying with the profits or shall receive a share of the 
profits arising from carrying on the trade or business, and the borrower 

subsequently becomes bankrupt, the lender of the money is not entitled to recover 
anything in respect of the loan until the claims of all other creditors of the borrower 

have been satisfied." 

[14]  The trustee does not insist that the applicant's claim be postponed but is 
prepared to have the applicant admitted to rank as an unsecured creditor. 

[15]  The trustee argues there is no express trust as there is no document evidencing 
that Bitz would hold the property in trust. Therefore, the only question is whether 

there was a constructive or resulting trust. In respect of the document evidencing the 
$6,300 transfer of funds from Graff to Bitz, the trustee argues that this is evidence of 
a loan between the parties that upon future sale of the property, Bitz was to receive 

40% as selling agent. 

[16]  Whether in a given situation a trust relationship or a debtor-creditor relationship 

exists can be difficult to determine. In Waters, Law of Trusts in Canada (2nd Ed. 
1984), The Carswell Company Limited, at page 68 he states: 

"This preference of trust beneficiaries over creditors makes it important to 
distinguish the trustee-beneficiary relationship from the creditor-debtor 

relationship. The distinction is clear enough when the trust arises from the 
intention, express or implied, of the settlor, but when does the law deem a person 

a constructive trustee of the funds or assets which he holds for another? 

. . . . . 

"The question which provides the most difficulty is whether the particular holder of 
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title to assets who acknowledges another's interest is trustee or debtor. A trustee 
must keep the assets of the trust distinct, but in the normal commercial 

transaction, nothing specific is said about this. The duty to keep the assets distinct, 
if it exists, must be spelled out of the nature of the transaction the environment in 

which the parties agree, the type of persons who are the holder of title and the 
transferor, and whether or not interest payments are to be made by the holder of 
the assets. If interest is to be paid, the relationship is nearly always that of creditor 

and debtor." 

[17]  At pp. 70-71 Waters comments as follows where monies have been advanced 

to another: 

"The trust and debt are often to be found in the company of each other. If an 
investor transfers his monies to an investment agency, for instance, the monies 
may be received by way of a trust if that is what the parties intend. In this case the 

recipient as trustee holds the resultant investment of the monies on trust for the 
investor. However, it is more likely in practice that the investor will merely hand 

over his moneys by way of a loan, and he will seek security from the borrower in 
addition to his investment. Security is usually provided by way of a mortgage or 
charge; the creditor will obtain the transfer of title over the security asset, or the 

imposition upon the asset of a right in his favour to call for the asset, ahead of 
other claimants, to meet the loan, if it is not repaid. 

"In a loan situation, security may also be provided by the creation of a trust. The 
debtor declares himself a trustee of the security asset for the creditor, or he 
transfers the security to another on trust for the creditor. It is of course essential 
that the trust shall have been validly created, and this cannot take place if the 

security (that is, the trust property) does not exist when the trust is purportedly 
created. Nevertheless, even if the security does so exist, and is effectively made 

the subject matter of a trust, it is clear that in these circumstances the debt and the 
trust are distinct. First, there, is a debt, and secondly a trust is created to provide 
security for the debtor. A lends $100 to B, and B supplies his car as security for the 

loan repayment. 

"Security may also be given by way of trust when the security is the very money 
lent. A lends $150 to B for expenditure in an agreed manner, and B is to hold that 

$150 separately and on trust for A until that money is expanded 'as agreed. The 
trust terminates when B carries out the expenditure; A is thereafter a creditor 

without security." 

[18]  Accordingly, the trustee argues that the receipt of June 25, 1991, is consistent 
with a loan and Bitz was to receive 40% of the net profit as a selling agent. This 

makes the arrangement contractual in nature but does not mean that a trust 
relationship was created. At best, the trustee claims the monies were impressed with 

a trust but the trust was terminated when the expenditure occurred. The Porsche as 
trust property did not exist in the hands of the parties at the time trust was 
purportedly created. This, the trustee argues, makes the applicant a creditor without 
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security on purchase of the Porsche. 

[19]  Alternatively, the trustee argues that if I am satisfied that there is an element of 

trust, albeit not an express trust, then one must look at this in the context of the 
Personal Property Security Act, S.S. 1979-80, c. P-6.1. The trustee argues that a 

security interest was created within the meaning of s. 2(nn) of the Act and that the 
security interest may be a "purchase-money security interest" within the meaning of 
s. 2(gg)(ii) of the Act, as the applicant gave value for the purpose of enabling the 

bankrupt to acquire the rights in the personal property. This security interest was not 
perfected within the meaning of s. 19 of the Act and accordingly, an "unperfected 

security interest" is subordinate to the interest of the trustee in bankruptcy. The 
trustee seems to suggest that if I find a resulting trust or constructive trust, then it is 
a security interest under the Personal Property Security Act. 

[20]  The trustee referred to the decision in Royal Bank v. 216200 Alberta Ltd. 
(1987), 51 Sask.R. 146 (C.A.), which involved a priority dispute between purchasers 

of furniture and the holder of a perfected security interest. There* a group of 
individuals had paid full or part of the purchase price of property which was not in 
possession of the defendant. They argued that the money had been paid and was 

impressed with a trust. Vancise, J.A., stated as follows at p. 153: 

"The scheme of the Act is to register the security interest as to both goods and 
proceeds. Any scheme which permits trust classes or devices outside the Act will 

cause commercial uncertainty and produce disruption in commercial transactions. 
Here, such facts as are contained in the material are relatively straightforward. The 
buyers paid all or a portion of the purchase price for furniture which 216200 

Alberta Ltd. was to order for them. After the money was paid but before the goods 
were appropriated to the sale, 216200 Alberta Ltd. was placed in receivership by 

the appellant. The appellant claims to be entitled to all the personal property of 
216200 Alberta Ltd. in priority to the persons who paid all or a portion of the 
purchase price of goods to be ordered ... 

"The money was paid to 216200 Alberta Ltd. in the ordinary course of business 
and it became the property of the vendor. In order to determine whether it is 
impressed with a trust, one must examine the intention of the parties advancing 

the money. Here there was no evidence that they intended the money to be held in 
trust. It was not impressed with an express trust and it was not to be kept separate 
and apart from other funds of 216200 Alberta Ltd. It is possible for the funds to be 

categorized as a trust in some other way, as for example a constructive trust 
where the money, the title to which is in 216200 Alberta Ltd., in reality is the 

property of the purchasers. The constructive trust has been utilized as a remedy 
for injured parties when there has been an unjust enrichment. There is no 
evidence that that was the situation here. The sale was one made in the ordinary 

course of business, utilizing an accepted commercial mode of sale." 

[21]  In this case, there was no remedy for those purchasers who had paid money to 

the defendant for furniture which was not in possession of the defendant. They 
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ranked as unsecured creditors; 

[22]  The trustee argues that in the instant case, Mr. Graff could have protected 

himself by registering a security interest under the Personal Property Security Act. 
He did not do so and he, therefore, ranks as an unsecured creditor. 

[23]  I do not agree with the trustee that the receipt for the $6,300 U.S. executed by 
Mr.'s Graff and Bitz evidences a loan. It is very clear from the receipt that the funds 
were to be used by Mr. Bitz for the purchase of a specific article, namely, a "1985 ½ 

Porsche 944". Furthermore, it was specified that this vehicle was to be purchased 
from "MPLS Auto Auction". In this respect, there is a clear description of the article 

to be purchased, absent only the serial number of the vehicle. Further, it is clear that 
Mr. Graff supplied the funds for the specific purpose of purchasing the Porsche and 
that Mr. Graff was the "owner" of the vehicle. It is true that once Mr. Bitz had 

completed the purchase on behalf of Mr. Graff, he did not register ownership in the 
vehicle to Mr. Graff. The evidence of a contractual relationship between Mr.'s Bitz 

and Graff was not in the purchase of the vehicle, it was the agreement to share any 
net profit that in the event the Porsche was sold and Mr. Bitz would then receive 
40% as the selling agent. 

[24]  So far as the requirements necessary to establish an express trust, it is clear 
that the elements of certainty of subject and certainty of object are satisfied. The 

issue is whether there is certainty of intent. There is no question but that the parties 
did not use "trust" language. However, as noted by Registrar Ferron in Re 389179 
Ontario Limited, supra, all three elements need only be satisfied for the purpose of 

an express trust but not for a resulting trust. I am satisfied that the elements have 
been established to find that the Porsche belonged to Mr. Graff and that Mr. Bitz had 

possession and registered ownership of the vehicle (as to the later, not with the 
express permission of Mr. Graff) and that the Porsche was held by Mr. Bitz on a 
resulting trust for Mr. Graff. 

[25]  Because the elements of a resulting trust have been satisfied, this case is 
clearly distinguishable from the situation of an inventory financier and I find that the 

arrangement between Mr. Bitz and Mr. Graff did not constitute a security interest 
(purchase-money or otherwise) within the meaning of the Personal Property Security 
Act, supra, as suggested by the trustee in bankruptcy. There is no evidence before 

me that Mr. Graff was in the business of buying cars and reselling them for a profit. 
Mr. Graff knew Mr. Bitz as a friend of his son. There was no history of business 

transactions between them. 

[26]  There will be an order that Mr. Graff has established his claim to the black 1985 
½ Porsche 944 and that the bankrupt, Mr. Bitz, held the aforesaid Porsche in trust 

for Mr. Graff. There will be a further order that the trustee release the aforesaid 
Porsche to Mr. Graff. Counsel have leave to speak to the matter of costs, if 

necessary. 

Application allowed. 
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[43] The reason the Sophia Estate is seeking proprietary remedy is to satisfy the liability that 

remains subject to the Estate despite the intent of the testator. Imposing a proprietary remedy 

also helps to ensure that executors like Jeff will remain faithful to their duties. 

(4) There must be no facts which would render the imposition of a constructive trust 

unjust in all the circumstances of the case.  

[44] The Bankruptcy Trustee submits that the interests of intervening creditors must be 

protected. It is the interests of the intervening creditors, it argues, that renders the imposition of a 

constructive trust unjust. I disagree. 

[45] Regarding the fourth requirement of the Soulos test, the courts have considered the 

interests of intervening creditors and the public interest in having certainty about the operation of 

priority schemes: Hollinger Inc. (Re), 2013 ONSC 5431, 3 C.B.R. (6th) 73 at paras. 40-43. 

However, that interest will not always carry the day. Maintaining commercial morality is also an 

important consideration. In finding a constructive trust where the bankrupt Ascent had ignored 

an order to hold an amount of money in trust for the claimant Cafo, Deputy Registrar Nettie 

stated:  

It also important to consider that imposition of a remedial constructive trust will 

take out of the hands of the Estate and the creditors the sum in dispute, and turn it 

over, in its entirety, to Cafo. This will clearly be a disruption of the scheme laid 

out in the BIA. This was the position of the Trustee at the hearing. I have 

considered this, but I have also considered Brown and the cases cited therein. I am 

satisfied that it is, in certain cases, appropriate to do injustice to the BIA in order 

to do justice to commercial morality. After all, the cases are too numerous to cite 

wherein commercial morality is considered in insolvency settings. It is the clear 

role of the Bankruptcy Court to act as the arbiter of commercial morality, and I 

find no offence in equity intervening, even at the expense of the formulaic aspects 

of the BIA scheme of distribution. It is simply not right for Ascent and its 

creditors to benefit from Ascent's failure to obey the Hoy Order, and then come to 

this Court to seek to retain such an unjust enrichment. 

Ascent Ltd. (Re) (2006), 18 C.B.R. (5th) 269 (Ont S.C.J.) at para. 17. 

[46] With reference to Ascent, the Court of Appeal in Credifinance Securities Ltd. (Re), 2011 

ONCA 160, 74 C.B.R. (5th) 161 stated: 

Thus, a constructive trust in bankruptcy proceedings can be ordered to remedy an 

injustice; for example, where permitting the creditors access to the bankrupt's 

property would result in them being unjustly enriched. The prerequisite is that the 

bankrupt obtained the property through misconduct. The added necessary feature 

is that it would be unjust to permit the bankrupt and creditors to benefit from the 

misconduct. 
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[47] In my view, considering all of the circumstances, this is one of the rare and exceptional 

cases wherein it is appropriate for equity to intervene to impose a remedial constructive trust 

despite the reality that to do so would deplete the bankruptcy assets and defy the formal process 

of the BIA.  Jeff breached his fiduciary duties as executor of the Sophia Estate. The net sale 

proceeds of the Real Property only form part of Jeff’s bankrupt estate because of his 

wrongdoing. Had Jeff not engaged in such misconduct, his creditors, whether formed before or 

after the transfer, would not have had access to the net sale proceeds of the Real Property. Jeff’s 

estate and by extension his creditors therefore would be unjustly enriched by his neglect of 

duties. The Tax Liability that Jeff was obligated to pay prior to transferring the Real Property to 

himself remains a debt of the Estate. The Liability cannot otherwise be satisfied from the assets 

of the Estate without the intervention of equity. A constructive trust is ordered to remedy the 

described injustice. To do otherwise would be to ignore that Jeff’s estate has been enriched to the 

detriment of Sophia’s Estate as a direct result of Jeff’s culpability. 

[48] I have found that the Sophia Estate enjoys a beneficial interest in the Real Property. It can 

therefore trace that interest in the Real Property to the sale proceeds. As opposed to a 

constructive trust analysis, in the tracing analysis, the interests of Jeff’s creditors are not relevant. 

They cannot stand in any better position than Jeff with regard to trust property. The Supreme 

Court in B.M.P. Global Distribution Inc. v. Bank of Nova Scotia, 2009 SCC 15 at para. 85 

confirmed that it is possible at common law and equity to trace funds into bank accounts if it is 

possible to identify the funds. Citing Banque Belge pour l’Etranger v. Hambrouck, [1921] 1 

K.B. 321 (C.A.) at 331, per Atkin L.J., Deschamps J. stated that “the question to be asked is 

whether the money deposited in those accounts was “the product of, or substitute for, the original 

thing.” In this case, the sale proceeds are easily identifiable, as they are still held by Bankruptcy 

Trustee in trust and have not been intermingled with other assets or dispersed in any way. 

[49] I have concluded therefore that the Sophia Estate had a proprietary interest in the two 

pieces of property: 1142 North Burnt Island Rd., Muskoka, Ontario (the “Cottage property”) and 

27 Edgar Avenue, Toronto, Ontario (the “Family home”) (together, the “Real Property”), which 

it can trace into their net proceeds of sale. The Appeal is allowed. I will remain seized should 

there be any issues with respect to the proper amount of the Property Claim. 

 

 

 

 
V.R. Chiappetta J. 

 

Date: February 25, 2019 
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5

remained a clear period of time prior to its deemed assignment wherein Ascent failed to 
obey Her Honour’s Order and set aside funds in trust for Cafo. This failure is the source 
of the unjust enrichment, not the PIC. As stated above, the result is that the Estate of 
Ascent has been augmented by the said sum. While I recognize that the debtor pool is 
also increased by like amount, mathematically the creditors are better off by the 
augmentation of the asset pool even though the debtor pool increases. This is not, as was 
argued at the hearing, a wash. Consider if there were unsecured claims totaling 
$100,000.00, and assets of $50,000.00 available to satisfy them. Clearly the creditors 
would be better off if there were $75,000.00 in assets to satisfy $125,000.00 in claims, as 
each creditor of the previous class will receive a slightly larger dividend when the extra 
$25,000.00 in assets is added to the Estate – obviously at the expense of the new 
$25,000.00 claimant also added to the debtor class. This is the case herein. The creditors 
are being enriched by the additional availability to them of the $24,374.00 that Ascent 
failed to set aside under the Hoy Order, and Cafo, which would otherwise receive all of 
those funds as trust funds, must now share with the other creditors – clearly to its 
detriment. The only reason for this situation is the failure of Ascent to obey a Court 
Order, notwithstanding its own resort to this Court first by way of a proposal and 
secondly by way of a deemed assignment. I can find no juristic reason in this to support 
the enrichment. It is surely not a juristic reason if the enrichment is the result of failure to 
obey the Court’s own Order, and I so find. 
 
[16] Having found that unjust enrichment has occurred herein, should the Court use 
the tool of a remedial constructive trust to remedy this? In considering this, it is important 
to remember that unjust enrichment is a concept which may quite properly be used in 
commercial cases. Winkler J., as he then was, in Re Brown & Collett Ltd. (1996), 11 
E.T.R. (2d) 164 (O.C.J. G.D.) at 179 found this to be the case, and that it is appropriate 
for promoting “honest dealing and sound commercial conscience.” 
 
[17] It also important to consider that imposition of a remedial constructive trust will 
take out of the hands of the Estate and the creditors the sum in dispute, and turn it over, in 
its entirety, to Cafo. This will clearly be a disruption of the scheme laid out in the BIA. 
This was the position of the Trustee at the hearing. I have considered this, but I have also 
considered Brown and the cases cited therein. I am satisfied that it is, in certain cases, 
appropriate to do injustice to the BIA in order to do justice to commercial morality. After 
all, the cases are too numerous to cite wherein commercial morality is considered in 
insolvency settings. It is the clear role of the Bankruptcy Court to act as the arbiter of 
commercial morality, and I find no offence in equity intervening, even at the expense of 
the formulaic aspects of the BIA scheme of distribution. It is simply not right for Ascent 
and its creditors to benefit from Ascent’s failure to obey the Hoy Order, and then come to 
this Court to seek to retain such an unjust enrichment. 
 
[18] Similarly, I am not moved by the Trustee’s arguments that the funds which have 
been set aside are GST refunds. The right to receive those refunds must have existed at 
the time of the deemed assignment in order for them to have crystallized and fallen into 
the Estate. It must be remembered that the point here is that if the Court does not impose 
a remedial constructive trust on sufficient of Ascent’s assets to return to Cafo the sum of 
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