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Court File No. CV-12-9545-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c.C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF 3113736 CANADA LTD., 4362063 CANADA LTD., and 

A-Z SPONGE & FOAM PRODUCTS LTD.

(the “Applicants”)

NOTICE OF MOTION
(Re: Stay Extension, Returnable November 29, 2018)

THE MOVING PARTIES, 3113736 Canada Ltd. (formerly known as Valle Foam 

Industries (1995)) (“Valle Foam”), 4362063 Canada Ltd. (formerly known as Domfoam 

International Inc.) (“Domfoam”), and A-Z Sponge & Foam Products Ltd. (“A-Z Foam”)

(collectively, the “Applicants”) will make a motion to a judge presiding over the Commercial 

List at 10:00 a.m. on November 29, 2018, or as soon thereafter as the motion can be heard, at 

330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING:

This motion is to be heard orally. 

THE MOTION IS FOR:

1. an Order substantially in the form contained at Tab 3 of the Applicants’ Motion Record, 

extending the Stay Period (as that term is defined in the Initial Order of the Honourable 

Mr. Justice Newbould dated January 12, 2012) to and including April 30, 2019 and 

approving the Monitor’s report, conduct and fees; and   

2. such further and other relief as this Honourable Court may deem just. 

1



THE GROUNDS FOR THE MOTION ARE:

3. On January 12, 2012, the Applicants sought and were granted protection under the 

Companies’ Creditors Arrangement Act, RSC 1985, c C-36 (“CCAA”), as amended 

pursuant to the Order of the Honourable Mr. Justice Newbould (the “Initial Order”); 

4. Deloitte & Touche Inc., now known as Deloitte Restructuring Inc., was appointed in the 

Initial Order to act as monitor in these CCAA proceedings (“Monitor”);

5. As a result of the sale of assets of the Applicants, Valle Foam changed its name to 

3113736 Canada Ltd., and Domfoam changed its name to 4362063 Canada Ltd. The style 

of cause of these proceedings was changed by the Order of Justice Brown, dated June 15, 

2012 to reflect the change of names; 

6. The Order of the Honourable Mr. Justice Brown, dated June 15, 2012 established a 

process to identify pre- and post-filing claims against the Applicants and/or their officers 

and directors (“Claims Process Order”)

7. The Meeting Order was approved by the Honourable Mr. Justice Penny on September 6, 

2016, accepting Domfoam’s Plan of Compromise and Arrangement (“Plan”) for filing 

with the Court and authorizing Domfoam to seek approval of the Plan at the meeting of 

the creditors (“Creditors’ Meeting”); 

8. The Creditors Meeting was held on October 19, 2016; 

9. The Applicants achieved the required statutory “double majority” needed to approve the 

Plan. Proven Creditors holding 92% in number and 99% in value voted to approve the 

Resolution in favour of the Plan; 
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10. The Plan was sanctioned by way of Order from the Honourable Mr. Justice Hainey, dated 

January 24, 2017; 

11. The conditions precedent to Plan implementation have been satisfied or waived, and the 

Plan has been implemented; 

12. Each of the Applicants are claimants in a U.S. class action proceeding relating to price 

fixing for a product known as “Polyether Polyol” (the “US Urethane Proceeding”). A 

settlement was entered into with one of the defendants in the US Urethane Proceeding, in 

which the defendant agreed to pay $834 million USD for distribution to the class 

members, including the Applicants (“Polyols Settlement”); 

13. On or about March 21, 2018, an initial distribution representing 85% of the total recovery

from the Polyols Settlement was made to the class members, including the Applicants. 

The final distribution from the Polyols Settlement authorizing the distribution of the 

holdback was approved by the US Court on November 5, 2018 (“Final Distribution 

Order”). Per the Final Distribution Order, the funds will be disbursed once the appeal 

period with respect to the order expires;

14. The company that purchased the assets of Domfoam, Domfoam Inc. (formerly known as 

4037047 Canada Inc.) (“Purchaser”), has brought a motion directing the Applicants to 

pay the proceeds recovered from the Polyols Settlement to the Purchaser. The Company 

takes the position that the Purchaser’s motion is without merit. The motion is currently 

returnable on November 29, 2018; 

15. The Applicants may also be class members in a certified class action in Ontario relating 

to the price fixing of polyether polyols products purchased in Canada (“Canadian 

Urethane Proceeding”). Settlement funds are being held in trust for the benefit of the 
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class members in the Canadian Urethane Proceeding, and a claims process will be 

initiated to determine distribution to the class; 

16. Valle Foam continues its collection and enforcement efforts to pursue outstanding 

receivables; 

Extension of Stay Period 

17. The Initial Order granted a Stay Period until February 10, 2012; 

18. The Stay Period granted under the Initial Order was subsequently extended for all of the 

Applicants from time to time by orders of this Honourable Court; 

19. Most recently, the Stay Period was extended to November 30, 2018, by the Order of the 

Honourable Mr. Justice Wilton-Siegel, dated May 29, 2018; 

20. The Applicants have been acting and continue to act in good faith and with due diligence 

in these CCAA proceedings; 

21. It is just and convenient and in the interests of the Applicants and their stakeholders that 

the requested Order be granted and the Stay Period extended; 

22. Although the Plan has been approved, the continuation of the stay of proceedings in the 

Domfoam estate is required to ensure the orderly collection and distribution of the 

remaining assets and settlement funds from the various class actions; 

23. The proposed extension of the Stay Period is supported by the Monitor and there is no 

known opposition; 
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Approval of Monitor’s fees, conduct and report

24. Following the implementation of the Plan, the Monitor made a distribution of funds on 

hand to the creditors in accordance with the Plan and the Orders of this Court; 

25. the provisions of the CCAA and the inherent and equitable jurisdiction of this 

Honourable Court; 

26. Rule 1.04, 1.05, 2.03, 3.02, 16 and 37 of the Ontario Rules of Civil Procedure, RRO 

1990, Reg 194, as amended, and section 106 of the Ontario Courts of Justice Act, RSO 

1990, c C 43, as amended; and 

27. Such further and other grounds as counsel may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion:

28. The Affidavit of Tony Vallecoccia, sworn November 16, 2018; 

29. The Nineteenth Report of the Monitor, to be filed; and 

30. Such further and other material as counsel may advise and this Court may permit. 

November 16, 2018 BLANEY McMURTRY LLP
Barristers and Solicitors
Suite 1500 - 2 Queen Street East
Toronto, ON  M5C 3G5

David T. Ullmann  LSUC #42357I
Tel: (416) 596-4289
Fax: (416) 594-2437

Alexandra Teodorescu LSUC #63899D
Tel: (416) 596-4279
Fax: (416) 593-5437

Lawyers for the Applicants 

TO: SERVICE LIST 
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Court File No.  CV-12-9545-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE  

COMMERCIAL LIST 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, c.C-36, AS AMENDED 

 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF 3113736 CANADA LTD., 4362063 CANADA LTD., and 

A-Z SPONGE & FOAM PRODUCTS LTD. 

(the “Applicants”) 

 

 

AFFIDAVIT OF TONY VALLECOCCIA  

(Sworn November 16, 2018) 

I, TONY VALLECOCCIA, of the Town of Milton, in the Regional Municipality of 

Halton, in the Province of Ontario, MAKE OATH AND SAY: 

1. I am the President and Chief Executive Officer of 3113736 Canada Ltd., formerly known 

as Valle Foam Industries (1995) Inc. (“Valle Foam”), and of 4362063 Canada Ltd., formerly 

known as Domfoam International Inc. (“Domfoam”), and a director of Valle Foam, Domfoam 

and A-Z Sponge & Foam Products Ltd. (“A-Z Foam”) (collectively, the “Applicants”), and as 

such have knowledge of the matters to which I hereinafter depose, except where otherwise 

stated.   

2. To the extent that the matters deposed to in this affidavit are based on my review of 

documents or information and belief, I have stated the source of my information and belief and 

do verily believe the information to be true.  
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3. I swear this affidavit in support of the Applicants’ motion for an Order, inter alia, 

extending the stay of proceedings for all of the Applicants to and including April 30, 2019, and 

approving the Nineteenth Report of the Monitor, to be filed separately.  

Background  

4. On January 12, 2012, the Applicants sought and were granted protection under the 

Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended (“CCAA”), pursuant 

to the Order of the Honourable Mr. Justice Newbould (the “Initial Order”).  

5. Deloitte & Touche Inc., now known as Deloitte Restructuring Inc., was appointed in the 

Initial Order to act as monitor in these CCAA proceedings (“Monitor”). 

6. As a result of the sale of assets of the Applicants, Valle Foam changed its name to 

3113736 Canada Ltd., and Domfoam changed its name to 4362063 Canada Ltd.  The style of 

cause of these proceedings was changed by the Order of Justice Brown dated June 15, 2012 to 

reflect the change of names.  For the purpose of this affidavit, the said Applicants will still be 

referred to as Valle Foam, Domfoam and A-Z Foam. 

7. On September 6, 2016, the Honourable Mr. Justice Penny approved the Applicants’ order 

seeking acceptance of Domfoam’s Plan of Compromise and Arrangement, dated August 23, 

2016 (“Plan”) for filing with the Court and authorizing Domfoam to seek approval of the Plan 

at a meeting of the creditors (“Meeting Order”).  

8. Pursuant to the Meeting Order, the meeting of the creditors of Domfoam was held on 

October 19, 2016 (“Creditors’ Meeting”). The Plan was approved by an overwhelming 

majority (92% in number and 99% in value) of creditors at the Creditors’ Meeting.  
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9. The Plan was approved and sanctioned by the Honourable Mr. Justice Hainey on January 

24, 2017.  

10. The prerequisites to the implementation of the Plan have all now been satisfied, and, on 

June 23, 2017, the Monitor filed with the Court its Plan Implementation Certificate, a copy of 

which is attached hereto and marked as Exhibit “A”.   

11. Following the sanction and implementation of the Plan, the Monitor has the ongoing 

responsibility to collect funds from the Polyols Settlement (discussed below), and to distribute 

those funds to creditors with proven claims under the Plan.  

Extension of the Stay Period  

12. The Initial Order granted a stay of proceedings (“Stay Period”) until February 10, 2012.  

13. The Stay Period granted under the Initial Order was subsequently extended from time to 

time by orders of the Court, the most recent being the Order of the Honourable Mr. Justice 

Wilton-Siegel, dated May 29, 2018, which extended the Stay Period to November 30, 2018.  

14. The Applicants are seeking to extend the Stay Period up to and including April 30, 2019.  

15. No cash flow is being provided with this affidavit as the Applicants have limited 

expenses and no employees. I am confident that the Applicants each have sufficient funds on 

hand to meet their obligations on a go forward basis for the period of the proposed extension. 

16. I believe that the Applicants have acted, and continue to act, in good faith and with due 

diligence in pursuing the orderly wind down of Domfoam and collecting outstanding amounts 

8



 

owed to Valle Foam (as explained in further detail below). I am informed by the Monitor that it 

supports the request to extend the Stay Period to April 30, 2019.   

17. An extension of the Stay Period is required to allow the Applicants to continue collecting 

outstanding accounts as well as funds due under the Polyols Settlement (as defined below), and 

to allow the Monitor to distribute these funds to creditors with proven claims.  

Collection of the Polyols Settlement  

18. Each of the Applicants are claimants in a U.S. class action proceeding that relates to price 

fixing for a product known as “Polyether Polyol” (the “US Urethane Proceeding”).  

19. There was a trial in respect of one of the defendants in the US Urethane Proceeding, the 

Dow Chemical Company (“Dow”), in which a judgment was rendered against Dow in the 

amount of $1.06 billion (“Judgment”).   

20. In March 2016, Dow withdrew its appeal of the Judgment to the United States Supreme 

Court and accepted a settlement under which it agreed to pay $834 million USD, for distribution 

to the class members, including the Applicants (the “Polyols Settlement”). 

21. Refund Recovery Services LLC (now known as Lex Recovery Group) (“Lex Recovery”) 

was retained as the Applicants’ exclusive agent to assist in filing the necessary documents to 

secure their share of the Polyols Settlement funds. Lex Recovery has filed claims with the 

administrator on behalf of the Applicants in accordance with the deadlines set out in the US 

Urethane Proceeding.  
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22. A distribution hearing with respect to the Polyols Settlement took place on December 19, 

2017 in Kansas City, Kansas, and the Court approved the proposed distribution of the Polyols 

Settlement funds on that date.  

23. On or about March 21, 2018, an initial distribution representing 85% of the total recovery 

from the Polyols Settlement was made to the creditors. The Applicants each received the 

following amounts from the Polyols Settlement:  

a) Valle Foam received $5,542,999.25 USD;  

b) Domfoam received $3,741,639.62 USD; and  

c) A-Z Foam received $732,651.37 USD. 

Attached hereto and marked as Exhibit “B” is a copy of the letters from US class action counsel 

in the US Urethane Proceeding to the Applicants enclosing the respective cheques.  I am advised 

by my counsel, David Ullmann, that these cheques have been sent to the Monitor.   

24. The Applicants were required to pay $2,504,322.56 USD to Lex Recovery from the funds 

they received from the Polyols Settlement, which represents the 25% fee owing to Lex 

Recovery based on the retainer with the Applicants to assist and recover their claims in the US 

Urethane Proceeding. I am advised by my lawyer, Alexandra Teodorescu, that this fee was paid 

to Lex Recovery by the Monitor in May 2018. 

25. The Applicants are set to receive a second and final tranche of money from the Polyols 

Settlement holdback. On November 5, 2018, the United States District Court for the District of 

Kansas approved the distribution of the balance of the Polyols Settlement holdback (“Final 

Distribution Order”). A copy of the Final Distribution Order is attached hereto and marked as 
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Exhibit “C”.  The Final Distribution Order provides that the holdback funds will be disbursed 

after the appeal period from the Order has run out. If no appeal is filed, it is expected that funds 

will be distributed by the end of the year, but as of the swearing of this affidavit, no exact date is 

known. 

26. I am advised by CJ Kishish of Lex Recovery that the Applicants are expected to receive 

the following gross amounts, which are subject to a 25% fee in favour of Lex Recovery:  

a) Valle Foam: $992,796 

b) Domfoam: $670,158 

c) A-Z Foam: $131,223 

27. An extension of the Stay Period is required to allow for further distributions to be made 

to the Applicants pursuant to the Polyols Settlement. The funds paid to Domfoam under the 

Polyols Settlement will be distributed to proven creditors pro-rata under the Plan. 

28. It should be noted that the purchaser of Domfoam (now known as 4362063 Canada Ltd.), 

Domfoam Inc. (formerly known as 4037057 Canada Inc.) (“Purchaser”), has brought a motion 

directing the Applicants to pay the proceeds recovered from the Polyols Settlement to the 

Purchaser. I have sworn an affidavit in response to the Purchaser’s motion, which is attached 

hereto and marked as Exhibit “D”. The Purchaser’s motion is currently scheduled to be heard 

on November 29, 2018.   
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Canadian Class Action  

29. A similar class action was initiated and certified against Dow and a number of other 

defendants in Ontario. The class action was certified on behalf of all persons in Canada who 

purchased polyether polyol products between January 1, 1999 and December 31, 2004 

(“Canadian Urethane Proceeding”).  

30. Settlements have been reached in the Canadian Urethane Proceeding with several 

defendants wherein the defendants agreed to pay a total of $13.3 million. Dow agreed to 

contribute $5,080,000 CDN into the settlement funds, which are being held in trust for the 

benefit of the class members.  

31. Class counsel for the Canadian Urethane Proceeding, Siskinds LLP, intends to implement 

a claims process in order to determine the class members entitled to a distribution from the 

Canadian settlement funds. Attached hereto and marked as Exhibit “E” is a copy of a summary 

of the Canadian Urethane Proceeding from the website of class counsel, and the proposed 

distribution protocol.  

32. The Applicants with the assistance of Lex Recovery are currently in the process of 

determining whether or not they are class members in the Canadian Urethane Proceeding. The 

Applicants hope to recover additional funds from the Canadian class action for the benefit of the 

creditors of the respective estates.  

Valle Foam Collection Efforts  

33. As set out in my previous affidavits, there were eight actions initiated by Valle Foam to 

collect various outstanding receivables. Judgment has now been obtained with respect to three 
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of these actions, and Valle Foam has diligently been enforcing these judgments during the stay 

period. In addition, two of these actions have been settled, and one has been dismissed on 

consent without costs.  

34. With respect to the remaining two pieces of litigation, Valle Foam continues to 

vigorously pursue these actions. A summary judgment motion is currently scheduled to be heard 

on December 8, 2018 in regards to one of the outstanding matters, and the second matter is 

potentially proceeding to a mediation. The Monitor has been advised of the status of each of 

these actions. 

35. Extending the Stay Period will provide Valle Foam with the breathing room required to 

continue pursuing its collection and enforcement efforts.   

A-Z Foam  

36. Although the business of A-Z Foam has been ceased for several years at this point in 

time, it is an affiliated entity of the Applicants, and the continuation of the stay is convenient as 

there remain amounts to collect from the Polyols Settlement and inter-company accounting to 

be resolved.  

37. No one has at any time during the CCAA Proceedings objected to the continuation of the 

stay with respect to A-Z Foam, and I am not aware of any objections at this time.  

38. I swear this affidavit in support of the Applicants’ motion for an Order, inter alia, 

extending the Stay Period to and including April 30, 2019, and for no improper purpose.  

13





abotejue�
FreeText
EXHIBIT A�





14
15



15
16



16
17



abotejue�
FreeText
EXHIBIT B�





18



19



20



21



22



23



24



abotejue�
FreeText
EXHIBIT C�





IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

 

                                                                          

) 

IN RE: URETHANE ANTITRUST )  MDL 1616 

LITIGATION    )  Civil No. 04-md-01616-JWL 

                                                                        ) 

) 

This Document Relates To:   ) 

The Polyether Polyol Cases   ) 

                                                                        ) 

 

 

 

ORDER APPROVING MOTION TO COMPLETE  

THE DISTRIBUTION OF THE DOW SETTLEMENT FUND 

 

 

AND NOW, this 5th day of November, 2018, upon consideration of Class 

Plaintiffs’ Motion to Complete the Distribution of the Dow Settlement Fund, Dkt. No. 

3301 (“Dow Final Distribution Motion”), the Declaration of Stephanie Amin-Giwner in 

support thereof, and the entire record in this matter, IT IS HEREBY ORDERED AND 

ADJUDGED as follows:  

1. The procedures used, actions taken, and determinations made by 

Settlement Administrator Garden City Group, LLC (“GCG”) and Plaintiffs’ Class  

Counsel to effectuate the administration of the Dow Settlement are hereby adjudged to 

have been proper and complete, and the administrative determinations of GCG and Class 

Counsel accepting, modifying, and rejecting claims filed in this matter are approved. 

2. The Court has reviewed the Dow Final Distribution Motion and the 

Declaration of Stephanie Amin-Giwner in support thereof, including the exhibits thereto, 

and has considered any objections filed by class members.  After due consideration, the 

Court approves the final distribution.  
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3. The Eligible Claims listed in Exhibit B to the Declaration of Stephanie 

Amin-Giwner are approved, as are the Remaining Award Amounts for each claim.   

 4. The four late claims identified in the Dow Final Distribution Motion are 

hereby allowed, and the adjusted claim amount identified in the Motion for Claim # 

1009826 is hereby approved. 

 5. Class Counsel’s recommendation that the full distribution amount relating 

to Claim # 1004694 be retained in escrow pending resolution of the outstanding dispute is 

hereby approved. 

 6. The fees invoiced by GCG were reasonable and necessary in connection 

with the administration of the Dow Settlement. 

 7. The Court approves Class Counsel’s request to reserve in the Dow 

Settlement Fund Escrow Account (1) $481,852 for potential tax liability; and (ii) $40,000 

for payment of GCG’s estimated costs and expenses for completing the distribution of the 

Dow Settlement Fund. 

 8. Any checks from the initial distribution of the Dow Settlement Fund that 

have not been negotiated as of October 19, 2018 are cancelled and the resulting monies 

are to be included in this final distribution. 

9. Class Counsel reports that as of September 30, 2018, the balance of the 

Dow Settlement Fund, which is held in the Dow Settlement Escrow Account, totals 

$83,676,834.25.    

10. The Court finds that it is appropriate to distribute the remaining monies in 

the Dow Settlement, less the above-described amounts to be reserved, after the appeal 

period from this Order has run. 
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11. To effectuate the final distribution, the balance of the Dow Settlement 

Escrow Account shall be transferred into the Dow Distribution Fund.  GCG is directed to  

distribute the monies in the Dow Distribution Fund, less reserved amounts, to the 

Authorized Claimants listed in Exhibit B to the Amin-Giwner Declaration as approved by 

this Court, which complies with the Plan of Allocation approved by this Court.  Each 

Authorized Claimant shall receive his/her/its remaining share of the Dow Distribution 

Fund as calculated by GCG, based on the Authorized Claimant’s Recognized Loss 

Amounts as a proportion of the Dow Distribution Fund.  

12. All checks shall be made payable to the Authorized Claimant and mailed 

to the Authorized Claimant’s address; provided however, that for all Authorized 

Claimants that retained third-party claims filers, the contracts for which retention provide 

that the checks should be sent to those third-party claims filers in a negotiable form (e.g., 

Payable to Third-Party Filer FBO (for the Benefit of) the Class Member), the checks shall 

be made payable jointly to both the Authorized Claimant and the corresponding third-

party claim filer and mailed to the Authorized Claimant’s address. 

13. Checks for distribution to the Authorized Claimants shall bear the notation 

“Non-Negotiable After 90 Days,” and no check shall be negotiated in the Dow 

Distribution Fund more than 120 days after the date of the check.  

14. One year after this Action is terminated and any and all related appeals 

have been decided or the time for filing appeals has lapsed, the Settlement Administrator 

may destroy all claim forms and related correspondence.  The Settlement Administrator 

shall, however, retain all administrative records, including its copy of the Accepted 

Claims Report, its claimants listings and its computer database and programs used to  
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create the claimants listings, for a period of three (3) years after the termination of this  

Action and the disposition of any related appeals, at which time the Settlement 

Administrator may destroy electronic copies of claims records. 

  

BY THE COURT:  

 

s/ John W. Lungstrum    

John W. Lungstrum 

United States District Judge  
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Court File No.  CV-12-9545-00CL 

ONTARIO
SUPERIOR COURT OF JUSTICE  

COMMERCIAL LIST 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c.C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF 3113736 CANADA LTD., 4362063 CANADA LTD., and 

A-Z SPONGE & FOAM PRODUCTS LTD. 
(the “Applicants”)

AFFIDAVIT OF TONY VALLECOCCIA  
(Sworn October 16, 2018)

I, TONY VALLECOCCIA, of the Town of Milton, in the Regional Municipality of 

Halton, in the Province of Ontario, MAKE OATH AND SAY: 

1. I am the President and Chief Executive Officer of 3113736 Canada Ltd., formerly known 

as Valle Foam Industries (1995) Inc., and of 4362063 Canada Ltd., formerly known as 

Domfoam International Inc. (“436”), and a director of Valle Foam, Domfoam and A-Z Sponge 

& Foam Products Ltd. (collectively, the “Applicants”), and as such have knowledge of the 

matters to which I hereinafter depose, except where otherwise stated.

2. To the extent that the matters deposed to in this affidavit are based on my review of 

documents or information and belief, I have stated the source of my information and belief and 

do verily believe the information to be true. 

3. I swear this affidavit in response to a motion brought by Domfoam Inc., the entity that 

purchased 436 (“Domfoam” or the “Purchaser”), for an Order, inter alia, setting aside the 

Order of Justice Wilton-Siegel, dated May 29, 2018, and directing the Applicants to pay the 
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proceeds recovered from Dow (as defined below) in the amount of approximately $3.6 million 

USD to Domfoam.  

APA with Domfoam 

4. I have reviewed the Affidavit of Jacques Vincent, sworn September 13, 2018 (“Vincent 

Affidavit”), and the versions of the Asset Purchase Agreement (“APA”) between 4037057 

Canada Inc. and 436 attached as Exhibit A, B and C. I can confirm that the APA attached as 

Exhibit C to the Vincent Affidavit is the final form of agreement between the parties. It was 

approved by Justice Brown on March 16, 2012. A copy of the Sale Approval and Vesting Order 

is attached hereto and marked as Exhibit “A”.

5. The APAs refer to something called the “BASF Receivables.” I am reminded by counsel 

for the Applicants, David Ullmann, who was counsel at the time and continues to be, that it was 

intended for the “BASF Receivables” to refer and encompass all receivables payable to 436 

from the US Class Action (as defined below).  

6. In the APA dated December 22, 2011 (“APA #1”) at Exhibit “A” to the Vincent 

Affidavit the purchase price included a value for the BASF Receivables (as defined in the 

APA). The total purchase price of $3,554,880 was comprised of the following components in 

APA #1:  

Item Value ($)

(A) Purchased Receivables 1,919,385

(B) Purchased Inventories 1,068,928

(C) BASF Receivables 385,000

(D) All other Purchased Assets 250,000

(E) Excess rebates to customers (68,633)
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7. By contrast, the BASF Receivables were “withdrawn” from the APA dated February 22, 

2012 (“APA #2”) found at Exhibit “B” to the Vincent Affidavit and the total purchase price was 

adjusted accordingly.  The total purchase price in APA #2 was $3,562,975. I note from looking 

at APA #2 that the slight increase in price (despite the removal of the BASF Receivables) 

occurred as a result of the large increase in the value of Purchased Receivables from $5.1 

million in APA #1 to $5.9 million in APA #2.  The purchase price was calculated as follows: 

Item Value ($)

(A) Purchased Receivables 2,450,976

(B) Purchased Inventories 946,586

(C) Withdrawn 

(D) All other Purchased Assets 200,000

(E) Excess rebates to customers (34,587)

8. The BASF Receivables continued to remain “withdrawn” in the final APA, dated March 

8, 2012 and attached as Exhibit “C” to the Vincent Affidavit. The purchase price was adjusted 

to $3,662,975 due to a $100,000 increase in the value of the Purchased Assets. 

US Urethane Antitrust Litigation 

9. In 2004, a class action lawsuit was commenced alleging that certain companies 

unlawfully fixed the prices of polyether polyol products sold in the United States between 

January 1, 1999 and December 31, 2004. This class action was commenced in the United States 

District Court for the District of Kansas (“US Court”) under the case name “In Re: Urethane 

Antitrust Litigation” (“US Class Action”). The defendants were Bayer AG, Bayer Corporation, 
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Bayer MaterialScience LLC (collectively, “Bayer”), BASF SE, BASF Corporation 

(collectively, “BASF”), the Dow Chemical Company (“Dow”), Huntsman International LLC

(“Huntsman”) and Lyondell Chemical Company (collectively, the “Defendants”). As 

purchasers of polyether polyol products in the relevant time period, the Applicants were class 

members in the US Class Action. An overview of the US Class Action from the “Urethane 

Antitrust Litigation” website is attached here and marked as Exhibit “B”.

10. All claims against the Defendants were being pursued under the umbrella of the US Class 

Action. Put differently, there was one class action that dealt with the price fixing claims against 

all of the Defendants in one court file.  

11. In 2008, the Applicants retained the services of Refund Recovery Services, LLC (“RRS”) 

as agent to assist the Applicants with filing a claim in the US Class Action in order to 

participate in any recoveries to the class from the Defendants. Attached hereto and marked as 

Exhibit “C” is a copy of the Services Agreement between the Applicants and RRS. John 

Howard executed the agreement on behalf of the Applicants.  

12. The plaintiffs in the US Class Action reached negotiated settlements of the claims against 

Bayer, BASF, Huntsman and Lyondell, which were approved by the US Court.  

13. As reported in my affidavit attached as Exhibit “G”, a settlement in the US Class Action 

was reached with Bayer in 2008. I am advised by my counsel, Alexandra Teodorescu, that the 

final distribution of the Bayer settlement funds was approved by the US Court on August 25, 

2011. Attached hereto and marked as Exhibit “D” is a copy of the Order Approving Final 

Distribution of the Bayer Settlement Fund.
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14. A subsequent settlement was reached with BASF and Huntsman, which was approved by 

the US Court on December 12, 2011. A copy of the Order Approving Class Plaintiffs’ Plan of 

Allocation and Distribution for the Huntsman and BASF Settlement Funds is attached hereto 

and marked as Exhibit “E”.

15. The proceeds from the BASF and Huntsman settlement were paid out to the class 

members, including the Applicants, in three tranches.  

16. Unlike the other Defendants, the action against Dow proceeded to a jury trial in 2013. In 

May 2013, a judgment was entered against Dow in favour of the plaintiff class in the amount of 

$1.2 billion. Dow appealed from the jury verdict and judgment. The United States Court of 

Appeals for the Tenth Circuit affirmed the trial court’s decision in September 2014, and Dow 

appealed to the Supreme Court of the United States. Before the Supreme Court appeal could be 

decided, the parties reached a settlement in February 2016. Under the settlement, Dow agreed to 

pay $835 million to the benefit of the class action plaintiffs. This settlement was approved in 

December 2017, and distributions were made thereafter.  

Notice Provided to Domfoam  

17. Counsel for the Purchaser, Jacques Vincent, was provided with notice of the motion to 

approve the APA heard by Justice Brown on March 16, 2012. A copy of the affidavit I swore in 

support of that motion is attached hereto and marked as Exhibit “F”.  

18. I am advised by my lawyer, Alexandra Teodorescu, that she has reviewed the Service 

Lists for the motions in this proceeding on the Monitor’s website. I am further advised by Ms. 

Teodorescu that, based on the Service Lists, Mr. Vincent was served with all motions in this 

matter until the fall of 2015.  
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19. Between March 2012 and October 2015, I made numerous references to the anticipated 

receivables payable to the Applicants from the US Class Action and, in particular, the payments 

coming from the settlement with Dow. I also provided sworn evidence on more than one 

occasion that I believed that these receivables were assets of the Applicants and not the 

Purchaser.  

20. The following evidence is set out in my affidavits:  

Affidavit of Tony 
Vallecoccia, Date 
Sworn

Sworn Evidence Exhibit No. 

June 12, 2012 “There is also a further substantial amount due from a 

litigation settlement entered into by each of Domfoam 
and Valle Foam prior to the CCAA process in 
connection with a class action with BASF where 
Domfoam and Valle Foam were part of a class of 
plaintiffs. This receivable was not sold to Domfoam 
Newco and remains an asset of Domfoam.” [emphasis 
added]

G

February 22, 2013 “…I am advised by David Ullmann that one of the 

defendants, The Dow Chemical Company in the US 
Polyol litigation has refused to settle. A trial is 
proceeding with that defendant. It is anticipated that 
there could either by a substantial settlement, or a 
substantial award made in respect of that remaining 
defendant, which could result in further funds being 
payable to the Applicants.”

…

“The extension sought herein will provide the 

Applicants with the time necessary to…attend to the 

collection of the further instalments of the US Polyol 
settlement funds…”

H

July 11, 2013 “I am advised by David Ullmann that there has now 
been a trial in respect of one of the defendants, The Dow 
Chemical Company (“Dow”), in which a judgment has 
been rendered against Dow in the amount of $1.2 
Billion. This judgment will be appealed. The Applicants 
could receive a further significant payment from this 

I
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judgment, or any related settlements.
The right to receive the amounts due with respect to the 
Polyol claims remains an asset of the Applicants’ 
estates.
The first $200,000.00 of the Polyol claims was assigned
to the Class Action Settlement. The Polyol claims were 
not marketed for sale in the sale process conducted in 
these proceedings. The Polyol claims were not listed as 
an asset available for sale in the sale process conducted 
by the Applicants and the Monitor.
The Polyol claims were not included as an asset to be 
acquired by any purchaser in any of [the] agreements of 
purchase and sale with the Applicants.” [emphasis 
added]

December 12, 
2013

“The right to receive the amounts due with respect to the 
Polyol claims remains an asset of the Applicants’ 
estates.

…

It is anticipated at this time that, net of fees to RRS, the 
aggregate of the payments to the Applicants should be 
approximately $140,000.00 (A-Z - $8,000, Domfoam -
$58,000, Valle Foam - $73,000).” [emphasis added]  

J

April 22, 2014 “The right to receive the amounts due with respect to the 
Polyol claims remains an asset of the Applicants’ 

estates.” [emphasis added] 

K

October 22, 2014 “The right to receive the amounts due with respect to the 
Polyol claims remains an asset of the Applicants’ 
estates.

…

I am advised by our counsel that, in the event the Dow 
judgment is upheld and payment is made by Dow in the 
full amount of the claim, the recovery to the Applicants 
could be significant. 
On a rough calculation, the gross amount, before 
attorney fees, payable in respect of the Applicants’ 

claim in the Polyol proceedings, in the event of a one 
billion dollar judgment, could be as high as: Valle Foam 
$6,000,000.00. Domfoam $4,900,000.00 and A-Z Foam 
$690,000.00.” 

L
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21. The various Monitor’s reports that were prepared during this time and served upon Mr. 

Vincent on behalf of the Purchaser similarly provided updates on the anticipated distributions 

from the US Class Action.  

22. Based on the above, the Purchaser was notified that: (a) a trial judgment in the amount of 

$1.2 billion had been obtained against Dow in the US Class Action; (b) the judgment was 

upheld on appeal; (c) significant distributions were expected to be made to the Applicants; and 

(d) these receivables were assets of the Applicants’ estates.   

23. In addition, Robert Tanner at Tanner & Guiney represents the former directors and 

officers of 436, including Mr. John Howard, who was a former officer of 436. I understand that 

Mr. Howard now works for Domfoam. I am advised by my counsel, Alexandra Teodorescu, that 

Mr. Tanner has been on the Service List since at least the fall of 2015 to the present, and would 

have received notice of the Plan (as defined below) and distributions received from Dow. 

Correspondingly, Mr. Howard would have received updates from Mr. Tanner of subsequent 

steps in the CCAA process in his capacity as a former officer of 436, which events were 

relevant to the claim Domfoam is currently making. 

Claims Bar and Plan of Arrangement  

24. A claims solicitation procedure was approved by the Court on June 15, 2012. A copy of 

the Order of Justice Brown, dated June 15, 2012 (“Claims Solicitation Order”), is attached 

hereto and marked as Exhibit “M”. The Claims Solicitation Order established a claims bar date 

of August 31, 2012. The Monitor published a notice of the claims bar date in The Globe and 

Mail newspaper (national edition) and La Presse. I am advised by the Monitor that Domfoam 
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did not submit a claim in accordance with the Claims Solicitation Order, or at any time after the

claims bar date.

25. 436 put forward a Plan of Compromise and Arrangement ("Plan"), which was approved

by the creditors at a meeting held in October 2016, pursuant to the Meeting Order of Justice

Penny, dated September 6, 2016, a copy of which is attached hereto and marked as Exhibit

"N". The Monitor published notice of the creditors' meeting in the Globe and Mail (national

edition) pursuant to the Meeting Order. The notice also directed that creditors could find and

review the Plan on the Monitor's website.

26. The Plan was approved by Justice Hainey on January 24, 2017. A copy of the Sanction

Order (which appends a copy of the Plan) is attached hereto and marked as Exhibit "0".

27. The purpose of the Plan was to allow 436 to distribute proceeds from the liquidation of its

assets and the proceeds it received from the settlement with Dow to its Proven Creditors on a

pro-rata basis.

28. I swear this affidavit in response to the Vincent Affidavit and Domfoam's motion to have

the Applicants pay the proceeds recovered from the US Class Action in the amount of

approximately $3.6 million USD to Domfoam, and for no improper purpose.

SWORN before me at the Town of
Milton in the Province of Ontario, this
16th day of October, 2018

)
)
)
)
)
)

(A commissioner for taking affidavits)
)
)
)

TONY VALLECOCCIA

Nicholas BrL'ce Rey~olds, a Commissioner, etc.,
Province of Ontario, while a Student-at-Law.
Expires March 10,2020,
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Court File No. CV-12-9545-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE MR.  

JUSTICE WILTON-SIEGEL  

) 

) 

) 

THURSDAY, THE 29TH DAY 

OF NOVEMBER, 2018 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, c.C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF 3113736 CANADA LTD. 4362063 CANADA LTD., and 

A-Z SPONGE & FOAM PRODUCTS LTD. 

(the “Applicants”) 

 

ORDER 

THIS MOTION made by the Applicants pursuant to the Companies’ Creditors 

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the “CCAA”) for an order, inter alia, 

extending the stay of proceedings in respect of the Applicants to and including April 30, 2019 

was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the Affidavit of Tony Vallecoccia sworn November 16, 2018 and the 

exhibits thereto (the “Vallecoccia Affidavit”) and the Nineteenth Report of Deloitte 

Restructuring Inc. (formerly Deloitte & Touche Inc.) (the “Eighteenth Report”) in its capacity 

as the Court-appointed monitor (the “Monitor”) of the Applicants, and on hearing the 

submissions of counsel for the Applicants, the Monitor and all other counsel listed on the counsel 

slip, no one appearing for any other person on the service list, although properly served as 

appears from the Affidavit of Service of ● sworn ●, filed; 
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SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion, the Motion 

Record and the Nineteenth Report is hereby abridged and validated and this Motion is properly 

returnable today without further service or notice thereof. 

DEFINITIONS 

2. THIS COURT ORDERS that capitalized terms not otherwise defined in this Order shall 

have the meaning set out in the Nineteenth Report.  

STAY EXTENSION 

3. THIS COURT ORDERS that the Stay Period granted under the Initial Order of Justice 

Newbould dated January 12, 2012 (the “Initial Order”) and as subsequently extended by, inter 

alia, the Order of the Honourable Mr. Justice Wilton-Siegel, dated May 29, 2018, is hereby 

extended from November 30, 2018 to and including April 30, 2019. 

MONITOR’S REPORT, ACTIONS AND FEES 

4. THIS COURT ORDERS that the Nineteenth Report and actions, decisions and conduct 

of the Monitor as set out in the Nineteenth Report are hereby authorized and approved.  

5. THIS COURT ORDERS that the fees and disbursements of the Monitor and its legal 

counsel as set out in the Nineteenth Report, the Affidavit of ●, sworn ●, and the exhibits attached 

thereto, and the Affidavit of ●, sworn ●, and the exhibits attached thereto, are hereby authorized 

and approved.   

 

       ___________________________________ 
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