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Court File No. CV-15-10936-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C 36, AS AMENDED

AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE UNITED
STATES BANKRUPTCY COURT WITH RESPECT TO XINERGY LTD.

APPLICATION OF XINERGY LTD. UNDER SECTION 46 OF THE COMPANIES'
CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C 36, AS AMENDED

NOTICE OF MOTION

The applicant will make a Motion to a Judge presiding over the Commercial List on May

21, 2015 at 10:00 a.m., or as soon after that time as the Motion can be heard at 330 University

Avenue, Toronto, Ontario, M5G 1R7.

PROPOSED METHOD OF HEARING: The Motion is to be heard orally.

THE MOTION IS FOR

1. An order substantially in the form of the draft order attached hereto at Tab A, inter alia:

(a) Abridging the time for service and validating the service of this Notice of Motion

and Motion Record, such that this motion is properly returnable on May 21, 2015;

(b) Pursuant to section 49 of the Companies’ Creditors Arrangement Act R.S.C. 1985

c. 36, as amended (the “CCAA”), recognizing and giving full force and effect in all

provinces and territories of Canada, to the following orders (collectively, the

“Foreign Orders”) of the United States Bankruptcy Court for the Western District

of Virginia (the “US Bankruptcy Court”) made in the case commenced by Xinergy

Ltd. (the “Chapter 11 Case”) in the US Bankruptcy Court under chapter 11 of title

11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”):

(i) Final Order (I) Authorizing Debtors (A) to Obtain Postpetition Financing

Pursuant To 11 U.S.C. §§ 105, 361, 362, 364(c)(1), 364(c)(2), 364(c)(3),
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364(d)(1) and 364(e) and (B) to Utilize Cash Collateral Pursuant To 11

U.S.C. § 363 and (II) Granting Adequate Protection to Prepetition Secured

Parties Pursuant to 11 U.S.C. §§ 361, 362, 363 and 364 (the “Final DIP

Order”)

(ii) Final Order (I) Authorizing Debtors to Maintain Existing Bank Accounts and

Business Forms and Continue to Use Existing Cash Management System;

(II) Granting Administrative Expense Status For Intercompany Claims; and

(III) Waiving the Requirements Of Section 345(b) Of the Bankruptcy Code

(the “Final Cash Management Order”)

(iii) Final Trading Order Establishing Notification Procedures and Approving

Restrictions On Certain Transfers Of Equity Interests In the Debtors’

Estates (the “Final NOL Order”)

(c) Approving the preliminary report to Court of Deloitte Restructuring Inc. (“Deloitte”)

in its capacity as the information officer (the “Information Officer”) in respect of

this proceeding (the “Preliminary Report”) and the activities of the Information

Officer as set out in the Preliminary Report;

(d) Approving the first report to Court of Deloitte in its capacity as Information Officer in

respect of this proceeding (the “First Report”) and the activities of the Information

Officer as set out in the First Report.

2. Such further and other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE

Corporate Overview

3. Xinergy, a public Ontario corporation, is the ultimate parent of 26 subsidiaries, 25 of which

are incorporated in the United States;

4. Xinergy and the 25 U.S. subsidiaries (collectively, the “Chapter 11 Debtors”) are a U.S.

producer of metallurgical and thermal coal with mineral reserves, mining operations and coal

properties located in the Central Appalachian regions of West Virginia and Virginia;
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Background on Proceedings

5. On April 6, 2015, the Chapter 11 Debtors filed voluntary petitions for relief under the

Bankruptcy Code;

6. On April 7, 2015, Xinergy obtained an order from the US Bankruptcy Court authorizing it to

act as the foreign representative of the Debtors, pursuant to section 1505 of the Bankruptcy Code,

in any judicial or other proceeding, including these proceedings;

7. In order to ensure the protection of Xinergy’s Canadian assets and potential US tax

attributes related to the transfers to Xinergy’s common shares, and to ensure that this Court and

the Canadian stakeholders are kept properly informed of Xinergy’s Chapter 11 Case, pursuant to

its appointment as foreign representative, Xinergy sought and obtained from this Court on April

23, 2015, recognition of its Chapter 11 Case as a “foreign main proceeding” under the CCAA;

8. On April 23, 2015, this Court also granted a Supplemental Recognition Order, which,

among other things, appointed Deloitte as Information Officer, recognized the order of the US

Bankruptcy Court appointing Xinergy as the foreign representative and the interim versions of the

Foreign Orders, which have now been superseded by final orders;

Foreign Orders

9. On April 6, 2015 and April 7, 2015, Xinergy filed motion materials seeking from the US

Bankruptcy Court in the context of the Chapter 11 Case, certain orders to be heard on an interim

basis on April 7, 2015. A hearing on additional motions and motions to approve the final versions

of the orders, including the Final DIP Order, the Final NOL Order and the Final Cash Management

Order was scheduled for May 5, 2015;
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10. On April 28, 2015, Jon Nix, a shareholder of Xinergy, filed a limited objection1 (the “Nix

Objection”) to certain motions, including the motion for approval of the Final DIP Order. Prior to

or at the hearing, the Nix Objection was withdrawn with respect to all of the motions, with the

exception of motions requesting the Final DIP Order and a motion seeking an order approving the

retention of Seaport Global Securities LLC as advisor (the “Global Retention Order”).

Recognition of the Global Retention Order is not being sought in Canada at this time;

11. The US Bankruptcy Court overruled the Nix Objection and granted the orders requested

by Xinergy on May 5, 2015. The DIP Order was entered on the docket on May 5, 2015 and the

NOL Order and the Cash Management Order were entered on May 8, 2015;

12. Xinergy is of the view that recognition of the Foreign Orders by this Court is necessary for

the protection of its property and the interests of its creditors;

13. Accordingly, Xinergy requests that this Court recognize in Canada and enforce the

Foreign Orders, pursuant to Section 49 of the CCAA;

General

14. The facts as further set out in the Preliminary Report, the First Report and the affidavit of

Michael R. Castle sworn May 13, 2015 (the “Castle Affidavit”);

15. The provisions of the CCAA, including Part IV;

16. The Rules of Civil Procedure, including rules 2.03, 3.02, and 16; and

17. Such further and other grounds as the lawyers may advise and the Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:

(a) The Castle Affidavit and the exhibits referred to therein;

(b) The Preliminary Report;

1
Limited Objection Of Jon Nix To (A) Motion Of Debtors And Debtors In Possession For Entry Of Final

Order (I) Authorizing Debtors To Obtain Postpetition Financing And To Utilize Cash Collateral And (II)
Granting Adequate Protection To Prepetition Secured Lenders, (B) Motion Of Debtors And Debtors In
Possession For Entry Of Final Order Authorizing (I) Payment Of Certain Prepetition Claims Of Critical
Vendors, (II) Payment Of 503(b)(9) Claims To Certain Critical Vendors And (III) Financial Institutions To
Honor And Process Related Checks And Transfers And (C) Docket Nos. 102 Through 108.
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(c) The Information Officer’s First Report, to be filed separately; and

(d) Such further and other evidence as the lawyers may advise and this Court may

permit.

May 13, 2015 CASSELS BROCK & BLACKWELL LLP
2100 Scotia Plaza
40 King Street West
Toronto, ON M5H 3C2

Michael Wunder LSUC #31551O
Tel: 416-860-6484
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mwunder@casselsbrock.com

Ryan Jacobs LSUC #59510J
Tel: 416-860-6465
Fax: 416-640-3189
rjacobs@casselsbrock.com

Jane O. Dietrich LSUC #49302U
Tel: 416.860.5223
Fax: 416.640.3144
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Court File No. CV-15-10936-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE

JUSTICE

)

)

)

THURSDAY, THE 21ST

DAY OF MAY, 2015

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C 36, AS AMENDED

AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE UNITED
STATES BANKRUPTCY COURT WITH RESPECT TO XINERGY LTD.

APPLICATION OF XINERGY LTD.
UNDER SECTION 46 OF THE

COMPANIES’ CREDITORS ARRANGEMENT ACT

RECOGNITION ORDER

THIS MOTION, made by Xinergy Ltd. (the “Debtor”) in its capacity as the foreign

representative for itself, pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c.

C-36, as amended (the “CCAA”) for an Order substantially in the form attached as Schedule A

to the Notice of Motion of the Debtor dated May 13, 2015 (the “Notice of Motion”), recognizing

certain orders granted by the US Bankruptcy Court for the Western District of Virginia (the “US

Bankruptcy Court”) in the case commenced by the Foreign Representative under chapter 11

of title 11 of the United States Code (the “US Bankruptcy Code”) was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the affidavit of Michael R. Castle sworn May 13,

2015 (the “Castle Affidavit”), the preliminary report (the “Preliminary Report”) of Deloitte

Restructuring Inc. (the “Information Officer”) in its capacity as proposed information officer

dated April 21, 2015, the first report of the Information Officer (the “First Report”), dated May ,

2015, each filed,
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AND UPON HEARING the submissions of counsel for the Debtor, counsel for the

Information Officer, counsel for an informal group of holders of the Debtor’s 9.25% senior

secured notes due 2019 and lenders under the Debtor’s postpetition senior secured new money

term loan credit facility (collectively, the “DIP Lenders”), counsel for Jon Nix, and no one else

appearing although duly served as appears from the affidavits of service of , sworn on May ,

2015:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record is hereby abridged and validated so that this Motion is properly returnable today and

hereby dispenses with further service thereof.

RECOGNITION OF FOREIGN ORDERS

2. THIS COURT ORDERS that the following orders (collectively, the “Foreign Orders”) of

the US Bankruptcy Court made in the chapter 11 case of the Debtor are hereby recognized and

given full force and effect in all provinces and territories of Canada pursuant to section 49 of the

CCAA:

(a) Final Order (I) Authorizing Debtors (A) to Obtain Postpetition Financing Pursuant

to 11 U.S.C. §§ 105, 361, 362, 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1) and

364(e) and (B) to Utilize Cash Collateral Pursuant to 11 U.S.C. § 363 and (II)

Granting Adequate Protection to Prepetition Secured Parties Pursuant to 11

U.S.C. §§ 361, 362, 363 and 364;

(b) Final Order (I) Authorizing Debtors to Maintain Existing Bank Accounts and

Business Forms and Continue to Use Existing Cash Management System; (II)

Granting Administrative Expense Status For Intercompany Claims; and (III)

Waiving the Requirements Of Section 345(b) Of the Bankruptcy Code;

(c) Final Trading Order Establishing Notification Procedures and Approving

Restrictions On Certain Transfers Of Equity Interests In the Debtors’ Estates

each attached hereto as Schedules “A”-“C”, respectively, provided, however, that in the event of

any conflict between the terms of the Foreign Orders and the Orders of this Court made in the

within proceedings, the Orders of this Court shall govern with respect to the Foreign
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Representative’s current and future assets, undertakings and properties of every nature and

kind whatsoever in Canada.

INFORMATION OFFICER’S REPORT

3. THIS COURT ORDERS that the Preliminary Report and the activities of the Information

Officer as described therein be and hereby are approved.

4. THIS COURT ORDERS that the First Report and the activities of the Information Officer

as described therein be and hereby are approved.

GENERAL

5. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada, to give effect to this Order and

to assist the Debtor and its counsel and agents in carrying out the terms of this Order.
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Court File No. CV-15-10936-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C 36, AS AMENDED

AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE UNITED
STATES BANKRUPTCY COURT WITH RESPECT TO XINERGY LTD.

APPLICATION OF XINERGY LTD. UNDER SECTION 46 OF THE COMPANIES'
CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C 36, AS AMENDED

AFFIDAVIT OF MICHAEL R. CASTLE
(SWORN MAY 13, 2015)

I, Michael R. Castle, of the City of Knoxville in the state of Tennessee, MAKE OATH AND

SAY that:

1. I am the Chief Financial Officer of Xinergy Ltd. (the “Applicant” or “Xinergy”), a

corporation formed under the laws of Ontario. As such, I have personal knowledge of the matters

to which I herein depose. Where the source of my information or belief is other than my own

personal knowledge, I have identified the source and the basis for my information and verily

believe it to be true.

2. This Affidavit is filed in support of the Applicant’s motion for an order, inter alia,

recognizing in Canada and giving full force and effect in all provinces and territories of Canada

pursuant to section 49 of the Companies’ Creditors Arrangement Act, R.S.C. 1985 c. C. 36, as

amended (the “CCAA”), certain orders of the United States Bankruptcy Court for the Western

District of Virginia (the “US Bankruptcy Court”) made in the case (the “Chapter 11 Case”)

commenced by Xinergy in the US Bankruptcy Court under chapter 11 of title 11 of the United

States Code, 11 U.S.C. §§101-1532 (the “Bankruptcy Code”).

Corporate Overview

3. Xinergy, a public Ontario corporation, is the ultimate parent of 26 subsidiaries, 25 of which

are incorporated in the United States.
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4. Xinergy and the 25 U.S. subsidiaries (collectively, the “Chapter 11 Debtors”) are a U.S.

producer of metallurgical and thermal coal with mineral reserves, mining operations and coal

properties located in the Central Appalachian regions of West Virginia and Virginia. The Chapter

11 Debtors’ principal operations include two active mining complexes known as South Fork and

Raven Crest located in Greenbrier and Boone Counties, West Virginia. The Chapter 11 Debtors

also lease or own the mineral rights to properties located in Fayette, Nicholas and Greenbrier

Counties, West Virginia and Wise County, Virginia.

5. All management, operations, employees and substantially all of the assets of Xinergy are

located in the United States.

6. Xinergy’s common shares are listed on the Toronto Stock Exchange (the “TSX”). I am

advised by counsel and believe that the shares will be de-listed as of the close of business on May

12, 2015.

Background on Proceedings

7. On April 6, 2015, the Chapter 11 Debtors filed voluntary petitions for relief under the

Bankruptcy Code to commence proceedings in the United States (the “Chapter 11 Cases”).

8. On April 7, 2015, Xinergy obtained an order from the US Bankruptcy Court authorizing it to

act as the foreign representative of the Debtors, pursuant to section 1505 of the Bankruptcy Code,

in any judicial or other proceeding, including these proceedings.

9. In order to ensure the protection of Xinergy’s Canadian assets and potential US tax

attributes related to the transfers to Xinergy’s common shares, and to ensure that this Court and

the Canadian stakeholders are kept properly informed of Xinergy’s Chapter 11 Case, pursuant to

its appointment as foreign representative, Xinergy sought and obtained from this Court on April

23, 2015, recognition of its Chapter 11 Case as a “foreign main proceeding” under the CCAA. A

copy of the recognition order of April 23, 2015 is attached hereto as Exhibit “A”. A copy of the

reasons of Justice Newbould of April 24, 2015 is attached as Exhibit “B”.

10. On April 23, 2015, this Court also granted a Supplemental Recognition Order, which,

among other things, appointed Deloitte Restructuring Inc. as Information Officer, recognized the

order of the US Bankruptcy Court appointing Xinergy as the foreign representative, and

recognized certain interim orders (the “Interim Orders”) of the US Bankruptcy Court, which have
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now been superseded by final orders. A copy of the Supplemental Recognition Order (without

schedules) is attached to this my affidavit at Exhibit “C”.

Foreign Orders

11. On April 6, 2015 and April 7, 2015, Xinergy filed motion materials seeking from the US

Bankruptcy Court, certain orders, including the Interim Orders. Copies of the motions filed in

respect of the Foreign Orders are attached to the Affidavit of Michael R. Castle, sworn April 15,

2015 in support of the initial application in these proceedings.

12. After the orders were granted on April 7, 2015, a hearing on additional motions and the

motions to approve the final versions of the Interim Orders was scheduled for May 5, 2015.

Among the final orders requested and issued were the following (collectively, the “Foreign

Orders”):

(a) Final Order (I) Authorizing Debtors (A) to Obtain Postpetition Financing Pursuant

To 11 U.S.C. §§ 105, 361, 362, 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1) and

364(e) and (B) to Utilize Cash Collateral Pursuant To 11 U.S.C. § 363 and (II)

Granting Adequate Protection to Prepetition Secured Parties Pursuant to 11

U.S.C. §§ 361, 362, 363 and 364 (the “Final DIP Order”)

(b) Final Order (I) Authorizing Debtors to Maintain Existing Bank Accounts and

Business Forms and Continue to Use Existing Cash Management System; (II)

Granting Administrative Expense Status For Intercompany Claims; and (III)

Waiving the Requirements Of Section 345(b) Of the Bankruptcy Code (the “Final

Cash Management Order”)

(c) Final Trading Order Establishing Notification Procedures and Approving

Restrictions On Certain Transfers Of Equity Interests In the Debtors’ Estates (the

“Final NOL Order”);

Copies of the Foreign Orders are attached at Exhibits “D”- “F” to this my affidavit.



- 4 -

Legal*14198654.10

13. On April 28, 2015, Jon Nix, a shareholder of Xinergy, filed a limited objection1 (the “Nix

Objection”) to certain motions, including the motion for approval of the Final DIP Order. Among

other things, Mr. Nix asked the US Bankruptcy Court to (i) order revisions to the post-filing credit

agreement to eliminate an event of default related to changes to the Board of Directors; and (ii)

require the Chapter 11 Debtors to provide additional support for the quantum of financing

requested, the proposed timeline for the Chapter 11 Cases, the interest rate and the security

granted. As described in further detail below, the Nix Objection advised the US Bankruptcy Court

of Mr. Nix’s intent to seek relief from this Court.

14. Prior to or at the hearing, the Nix Objection was withdrawn with respect to all of the

motions, with the exception of motions requesting the Final DIP Order and a motion seeking an

order approving the retention of Seaport Global Securities LLC (“Global”) as advisor (the “Global

Retention Order”). Recognition of the Global Retention Order is not being sought in Canada at

this time.

15. The US Bankruptcy Court overruled the Nix Objection and granted the orders requested

by Xinergy on May 5, 2015. The Final DIP Order was entered on the docket on May 5, 2015 and

the Final NOL Order and the Final Cash Management Order were entered on May 8, 2015.

Recognition

16. The Final DIP Order is in substantially the same form as the interim order recognized by

this Court save for the fact that the Final DIP Order:

(a) makes effective certain additional liens on collateral in the form of proceeds of

certain types of actions that may be brought under the Bankruptcy Code;

(b) reflects that fact that the refinancing of the pre-filing debt (which was approved in

the interim order and recognized by this Court in the Supplemental Recognition

Order) has been completed;

1
Limited Objection Of Jon Nix To (A) Motion Of Debtors And Debtors In Possession For Entry Of Final

Order (I) Authorizing Debtors To Obtain Postpetition Financing And To Utilize Cash Collateral And (II)
Granting Adequate Protection To Prepetition Secured Lenders, (B) Motion Of Debtors And Debtors In
Possession For Entry Of Final Order Authorizing (I) Payment Of Certain Prepetition Claims Of Critical
Vendors, (II) Payment Of 503(b)(9) Claims To Certain Critical Vendors And (III) Financial Institutions To
Honor And Process Related Checks And Transfers And (C) Docket Nos. 102 Through 108.
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(c) confirms that Global will not be entitled to a fee in connection with the financing

approved in the Final DIP Order;

(d) modifies the “challenge period” (in which parties may challenge the liens and

claims of the pre-filing secured lenders) to reflect the fact that no official committee

of creditors has been appointed in the Chapter 11 Cases and that such challenge

period therefore cannot be calculated based on the appointment date of any such

committee;

(e) provides for payment of the fees for counsel to the prepetition indenture trustee in

connection with the Chapter 11 Cases;

(f) modifies the timing of the budget reports prepared by the Chapter 11 Debtors for

the agent under the post-filing credit agreement; and

(g) waives certain additional remedies under the Bankruptcy Code.

17. Xinergy believes that recognition of the Final DIP Order, by this Court is necessary for the

protection of the Xinergy’s property and the interests of its creditors for the following reasons:

(a) The Final DIP Order provides for an additional US$12,500,000 to be made

available to the Chapter 11 Debtors, including Xinergy, to conduct their business

and effect a restructuring through these cross-border proceedings; and

(b) Absent recognition of the Final DIP Order, Xinergy will have no access to financing

in Canada during its Chapter 11 Case and this proceeding.

18. The Final Cash Management Order is in substantially the same form as the interim order

recognized by this Court, save for the fact that Xinergy is no longer seeking a waiver of certain

investment guidelines in the US Bankruptcy Code in connection with its bank accounts due to the

agreement of one of Xinergy’s banks to comply with additional bonding requirements and that

Xinergy must provide notice to the Office of the United States Trustee if it intends to open any new

accounts.

19. Xinergy believes that recognition of the Final Cash Management Order, by this Court is

necessary for the protection of the Xinergy’s property and the interests of its creditors for the

following reasons:



- 6 -

Legal*14198654.10

(a) Xinergy maintains a bank account in Ontario (the “Account”), which is used for

transactions in Canadian funds; and

(b) Xinergy requires access to and protection of the funds in the Account during the

course of its Chapter 11 Case and this proceeding.

20. The Final NOL Order is in substantially the same form as the order previously recognized

by this Court.

21. Xinergy believes that recognition of the Final NOL Order, by this Court is necessary for the

protection of the Xinergy’s property and the interests of its creditors for the following reasons

(a) Xinergy’s common shares are listed on the TSX, although I am advised by counsel

and believe that the shares are scheduled to be delisted on May 12, 2015. As

such, a substantial number of Xinergy’s shareholders may be located in Canada;

(b) The Final NOL Order provides for procedures to restrict trades of Xinergy’s

common shares. In light of the rules under the Internal Revenue Code in the United

States, transfers of the shares may, through no fault of the Chapter 11 Debtors,

deprive the Chapter 11 Debtors of important tax benefits; and

(c) The Final NOL Order also provides for notice procedures to avoid potential

negative tax consequences.

22. For the foregoing reasons, Xinergy is requesting that this Court recognize and enforce the

Foreign Orders pursuant to section 49 of the CCAA.

Nix Complaint

23. On April 16, 2015, counsel for Mr. Nix delivered a letter and requisition for a shareholder

meeting to the Board of Directors at Xinergy’s registered office (which is the office of its Canadian

solicitors). Mr. Nix’s requisition demanded that Xinergy call a meeting to consider changes to the

board of directors, notwithstanding the potential harm to the Chapter 11 Debtors that could result

from a change in direction at this point in their restructuring proceedings.
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Court Fill No. CV-15-10936-OOCL

C~7~~~_11L~:

SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE THURSDAY, THE 23RD

JUSTICE /U~I'~x~Ll ~ ~ DAY OF APRIL, 2015

IN THE MATTER OF THE COMPANIES' CRED/TORS ARRANGEMENT ACT,
R.S.C. 1985, c. C 36, AS AMENDED

AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE UNITED
STATES BANKRUPTCY COURT WITH RESPECT TO XINERGY LTD.

{~~~ ~~'~~ ~"_~ APPLICATION OF XINERGY LTD,
~~~ ~~ - -~--~ ~ ~~ UNDER SECTION 46 OF THE

~~ COMPANIES' CREDITORS ARRANGEMENT ACT
r~

~s,
<~... ,:.. g _~.~ Diu

'' ..___.. --"' ,~~ INITIAL RECOGNITION ORDER
u~"~`~" ~~~ (FOREIGN MAIN PROCEEDING)

THIS APPLICATION, made by Xinergy Ltd. in its capacity as the foreign representative

(the "Foreign Representative" or the "Debtor") of itself, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") for an Order substantially in

the form enclosed in the Application Record, was heard this day at 330 University Avenue,

Toronto, Ontario.

ON READING the Notice of Application, the affidavit of Michael R. Castle sworn April15,

2015 (the "Castle Affidavit"), the preliminary report of Deloitte Restructuring Inc., in its capacity

as proposed information officer (the "Proposed Information Officer") dated April 21, 2015,

each filed, and upon being provided with copies of the documents required by s.46 of the

ecAa,

Legal'14056222.7 ,~



AND UPON BEING ADVISED by ~aunsel far the Foreign Representative that in addition

to this Initial Recognition Order, a Supplemental Order (Foreign Main Proceeding) is being

sought,

AND UPON HARING the submissions of counsel for the Foreign Representative,

counsel for the Proposed information O#ficer, counsel for an informal group of holders of the

Debtor's 9.25% senior secured notes due 2019 and lenders under the Debtor's postpetitian

senior secured new money term loan credit facility (collecfiively, the "DIP Lenders"), counsel for

Jon Nix, and no one else appearing althaugt~ duly served as appears from the affidavits of

service of Monique Sassi, sworn on April ~5, 2015 and April 21, 2015, tl~e affidavits of service of

Margaret Wong, sworn on April 16, 2015, April 20, 2Q15 and April 21, 2015., and the affidavit of

service of Natalie E. Levine, sworn on April 20, 2015:

SERVICE

1. THIS COURT C)RDERS that the time for service of the Notice of Application and the

Application 12eeord is herby abridged and validated so that this Application is properly

returnable today and hereby dispenses with further service thereof.

FOREIGN REPRESENTATIVE

2. THiS COURT ORDERS AND DEGLARES that the Foreign Represenfiative is the

"foreign representative" as defined in section 45 of the CCAA in respect of the proceedings

under chapter 11 of title 11 of the United States Code pending before the United States

Bankruptcy Court far the Western District of Virginia (the "Foreign Proceeding").

CENTRE OF MAIN INTEREST AND REC(3GN1'TION OF FOREIGN PRL?CEEDING

3. THIS COURT DECLARES that the centre of its main interests for the Debtor is the

United States, and that the Fareigr7 Proceeding is hereby recognized as a "foreign main

proceeding" as defined in section 45 of the CCAA.

STAY OF RROCEEDINGS

4. THIS COURT ORDERS that until otherwise ordered by this Court:

(a) all proceedings taken or that might be taken against the ~~btar under the
Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act are
stayed;

Leyal`1A05G222.7



(b) further proceedings in any action, suit or proceeding against the Debtor are

restrained; and

(c) the commencement of any action, suit or proceeding against the Debtor is

prohibited.

NO SALE OF PROPERTY

5. THIS COURT ORDERS that, except with leave of this Court, the Debtor is prohibited

from selling or otherwise disposing of:

(a} outside the ordinary course of its business, any of its property in Canada that

relates to the business; and

(b) any of its other property in Canada.

GENERAL

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory ar administrative body having jurisdiction in Canada, to give effect to this Order and

to assist the Debtor and its counsel and agents in carrying out the terms of this Order.

7. THIS COURT ORDERS AND DECLARES that this Order shall be effective as of 12:01

a.rn. on the date of this Order.

8. THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order or seek other relief an not less than seven (7) days notice to the Debtor and

its counsel, and to any other party or parties likely to be affected by the order sought, or upon

such other notice, if any, as this Court may order.

t ~!~~ i~c.. 'r~ii"%?~Si ~ i~:.'~;Fi i~ ;'1 ~ iii~~V ~ ~~

A~'Il ~ ~ 2015

Legal" 14056222.7
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CITATION: Re Xinergy Ltd., 201 S ONSC 2692
COURT FILE NO.: CV-15-10936-OOCL

DATA: 20150424
ONTARIO

SUPEItYOR COURT OF JUSTICE
COMMCRCIAL LIST

IN THE MATTER OF THE CUMPANYES' } ,Ta»e Dietrich as~d Natalie Levi~7e, fox• the
CREDTT~RS ARRANGEMENT ACT, ~ Applicant
R,S.C. 1985, c. C 3G, AS AMENDED

AND 1N THE MATTER 4F CERTAIN
PROCEEDINGS TAKEN 1N THE
UNITED STATES BANKRUPTCY
COURT WITH RESPECT TO XIN~RGY
LTD.

APPLICATION OF XINERGY LTD.
UNDER SECTION 46 OF TI3E
COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C, 1985, c. C
36, AS AMENDED

~ Aubrey E. Kau~taar~, for Whitebox Advisors
~ LLC, Highbrictge Capital Management LLC

and other DIP Lenders

~ Sean Siveig, fox Deloitte Restructuring Inc.,
the proposed Information 4ffice~•

}
~ James H. Grout, for Jon Nix, a sha~•eholder

of the Applicant

HEARD: Apz•il 23, 201 S

NEWBOULD J.

[1J On Ap~~il 6, 2015, Xinergy Ltd. ("Xinergy"), an (~i~taxio corporation, commenced a

voluntary reorganization proceeding in tl~e United States Bankr~2ptcy Court for the Western

Dist~~ict of Virginia (the "U.S. Court") under chapter 1 I of the United States Bank~~uptcy Code.

On the same date, 25 of Xinergy's U.S. stZbsidiaries also filed voluntary petitions under chapter

I 1 of the Bankruptcy Code with the U.S. Count,

[2J On April 6 and 7, 2015 the chapter 11 Debtors filed 17 First Day Motions with the U.S.

Court and on April 7 and $, 2015, the U.S. Court entez~ed the orders requested.
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[3] Xinergy has now b~~oLight an application beFore this Court pursuant to Part IV of the

Compa»ies' C~•edrtors Ar•t~anger~~ent Act, RSC l 985, c G36, as amended for an order• recognizing

the U.S. proceedings as foreign main px•oceeclings and for orders recognizing some of the first

day orders made by the U,S. Couz•t. At fhe co~~clusio~~ of the heating I granted the orders

requested for short reaso~~s to follow. These are my reasons.

BYtsiness of tl~e applicant

[4] Xinargy is a publicly traded coxnpan~~ on tlxe TSX under the ticker• syizlbol XRG. As at

September 30, 2014, tl~e da#e of Xi~ieX•gy's mast ~•ecent public filing, there we~~e approximately

58.3 million voting con~n~on shares issued and outstanding, and 7.S million common non-voting

shares issued and outstanding, totalling appz~oxiinately 65.8 million common shares.

[5] The Chapter 11 Debtoas are aU.S.-based p~•aducer of metalhiz•gical and thermal coal with

mineral ~~eserves, mining operations acid coal properties located in the Central Appalachian

xegions of West Virginia ai~.d Virginia. The Chaptez• ] 1 Debtors' px~in.cipal opera#ions include two

active minixag complexes known as Sout~~ Fork and Raven Crest Located in Greenbzier and Boone

Counties, West Virginia. The Chapter 11 Debtors also lease or own the mineral rights to

p~•opez~ties located in Fayette, Nicholas acid Gree~nb~~ier Counties, West Virgi;iia and Wise

County, Virginia. Collectively, the Chapter 11 Debtors lease or owi~ mineral z•igl~ts to

approximately 72,000 ac~~es with pzoven and pxoba6le coal reserves of approximately 77 million

tons a~1d additional estimated reserves of 40 million tons.

[6J The Chap#er 11 Debto~•s currently produce and ship coal fioz~n the Sollth Fork mid-

volatile inetallua•gical mi~xe and the Raven Crest thermal operations. The Chapter• 11 Debtors'

p~~iznary customers for metallurgical coal----used in a chemical process that yields coke for the

manufactlue of steel-----are steel producers, commodities broke~~s and industrial customers

tl~u'OLI~~lOU~ Naz•th America, Etuope and South America. Electric utilities and industrial

companies in file southeastern United States aild Euzape are the principal customers fog• the

Chaptea 11 Debtozs' thermal coal,
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[7] Recently, U.S. demand for thermal coal has fallen sharply in large pa~~t due to

(i) increasingly attzactive alternative sources of energy, such as natural gas, and (ii) burdensome

environmental and governmental regY~lations impacting end users. Simultaneously, the

increasingly stringent regulatory envii~oi~nent in which coal cotnpa~~ies operate laas driven up the

cost of mi~ling and processing coal, Continued weakness in the maz~ket for metalIu~~gical and

the~~mal coal, combined with an extremely cold anti s~iawy winter that impacted tl~e mining and

shipment of coal, has continued to erode Xinergy's cash position. Prior to appro~t~al by the U.S.

Court of the post-petitioza DIP financing, Xinergy lacked the ligt~idify needed to maintain

operations in the near term and to sustain its cux•rent capital struct~ire. Tlie confluence of these

factors and Xinergy's substantial debt burden has taken Xinex•g~ to the point of unsustainability

absent tl~e relief provided by tl~e Chapter 11 proceeding.

[8] Xinergy leas issued US$200 nullion in 9.25% Seniax• Secured Notes (the "Second Lien

Notes"), of which approximately US$195 za~illion (pz•incipal amount} is outstanding. As of the

April 6, 2015, ~ine~•gy was also obligated tuide~~ two term loans totalling US$20 million iii

prilicipal amount (the "First Lien Loans").

Requests fay relief

(9~ Xinergy seeks recognition of four of the orders granted by the U.S. Cotn~t. Tl~e U,S,

Court a~~ders are:

(a) C)~•der At;thorizi~~~ Xinergy Ltd. to Act as a Foreign Representative (the "Foreign

Representative Orden•"};

{b} Interim Order (I} Authorizing Debtors {a) to Obtain Past-petition Financing and

(b) to Utilize Cash Collateral; (II} Granti~~g Adequate Protection to Prepetition

Secured Parties; and (III) Scheduling Final Heari~ig (tl~e "Interim DIP Order");
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(c) Interim Trading Order Establishing Notification Procedures and Appaoving

Restrictions on Certain Transfers of Equity Interests iii the Debtors' Estates (the

"Inte~•i~n Trading O~~de~•"); and

(d} Interim Ordet• (I) Authorizing Debtors to Maintain Existing Bank Accounts and

Business Forms and Continue to Use Existing Cash Management System; (II)

Granting Administa~ative Expense Statics fog• Intercompany Claims; and (III)

Waiving the Requirements of Section 3~5(b) of tiae Bankruptcy Code (#lie

"Interim Cash Management Order"}

Reco~;~iition of foreign main pz~occecliug

[10] Subsection X16{1) of the CCAA provides that a foreign repx•esentative may apply to the

Count fog• recognition of a foreign proceedi~~g in respect of which he or she is a foreign

represeiatative.

[11~ A "foreign representative" for the purpose v£subsection 46(1) of the CCAA is defined by

subsection 45(1) of tl~e CCAA, which provides:

"Foreign Representative" means a person or body, including one appointed on an
interim basis, who is authorized, in a fo~•eign proceeding respec# of a debtor
company, to

(a) monitor the debtor company's business and fina~~cial affai~•s or the purpose
of zeorganization; or

(b) act as a representative in respect of the foreign proceeding.

[12] In the Chapter 11 proceedings, the Chapter 11 Debtors sought the appointment of

Xinergy as the foreign representative of the Chapter 11 Debtors, within the meaning of

subsection 45(1) of the CCAA. The Foreign Representative Order was granted by the U.S. Coui~T

on April 7, 2015.
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[13] Subsection 47(1) of the CCAA provides that the Court shalt graaat an ordez• ceco~nizing

the fox•eign proceeding if (i) the proceeding is a foreign proceeding; and (ii} the applic~trt is a

foreign ~~epresentative in respect of that proceeding, There is no question bt~t that the Cl~apte~• 11

proceedings are foreign proceedings and should be recognized ua3de~• the CCAA.

[14] Subsection 47(2) of the CCAA requi~•es that the Court specify whe#her the foreign

proceeding is a "foreign main proceeding" or a "foreign noz~-t~~ain p~•oceeding." I am satisfied

that the Chapter 11 proceedings are foreign main proceedings.

[15] Subsection 45(2} of the CCAA provides that in the absence of proof to the contrary, a

debtor company's registe~~ed office is deemed to be the centre of its main interests, ar COMI. The

registezed office of Xiaiergy is in Toronto at its counsel's office. 1n considering whether the

registered office presumption has been rebutted a court should consider the following factors in

determining COMI (i) the location is ~•eadil~T ascertainable by creditors (ii) the location is one in

which the debtor's principal assets and operations are fouxid acid (iii) the location is where the

management of the debtor takes place, See Lighlsgcsared LLP, Re (2012), 92 C.B.R. (5t11) 321;

MtGox Co. (Re) (2014), 20 C.B.R. (6th) 307.

[16J Although Xinergy's zegistared office is in Ont~io, it has no operatio~is in Canada.

Additionally, Xinex~gy has iaa employees in Canada and no offices in Canada other• than its

registered office. The Chapter 11 Debtors operate on an integrated basis, with corporate and

other majoz• decision-making occuz~ring from the consolidated offices in Knoxville, Tennessee.

I~~ pat~ticular;

(a) Corporate and athex• major• deeisiori-maki~ig occurs fronn the consolidated offices

iii Knoxville, Tennessee, although adt~~inistrative employees frequently work

remotely or fion~ tl~e Chapter• 11 Debtors' mines in the United States;

(b} All of the senior executives of the Chapter 11 Debtors, including Xinergy, a1~e

residents of the United States;
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(c) In order to fulfil the Canadian ~•esidency requirements of Ontario corporations,

Xinergy has two Canadian directors;

(d) The majority of the management of the ChapteA~ 11 Debtors, including Xinergy, is

shared;

(e) Employee adn3inistration, hun~an resource functions, ma~~ketin~ and

communications decisions are made, and related actions taken, on behalf of all of

the Chapter 11 Debtors, including Xinergy, i~a the United States;

(~ Tl~e Chapter• 11 Debtors, including Xiner~y, sha~•e a cash manageme~~t systenn that

is largely funded by the U.S. Subsidiaries, overseen by employees of the United

States-based Cl~aptez• 11 Debtors and located px•iznarily in the United States;

(g) Other functions sha~•ed between the Chapter 11 Debtors, including Xiuergy, are

managed from the United States including: p~~icing decisions, business

development decisions, accounts payable, accounts receivable and treasury

functions;

(h) While Xinergy maintains a bank account with The Toronto Dominiol~ Bank in

Ontario, the Chaptez• 11 Debtors use this account to make Canadian denominated

deposits and to pay foz~ Caixadian services. When additional funds are ~~equired, a

transfer is made from the U.S. operating account at Xinergy Corp, Xinergy is

dependent on the U.S. subsidiaries for substantially all of its handing

requirements; and

(i) Other functions shared between the Chapter• 11 Debtors, including Xinergy, are
managed fi~om the United States inclz2ciing: pricing decisions, business

development decisions, accounts payable, accounts z~eceivable and treasury

functions.

[17] As the Chapter l l proceedings are foreign maim proceedings, an order is to go under
subsection 48(1) of the CCAA staying all proceedings against Xinezgy.
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Interim DIP Order

[1$] Tt~e Interim DIP Facility Order, i~~ter alias

(a) authorizes Xinergy Corp. to obtain post-pe#ition fii~ancin~ pursuant to the DTP

racility up to an aggregate principal amount of $~Q millio~l;

(b) authorizes Xinergy and the other Chapter 11 Debtors to unconditionally guarantee all

obligations a~~ising under the DIP Facility;

(c) authorizes the Clhapte~• 11 Debtors to use p~•oceeds of the DIP Facility to pay in full

tlxe First Lien Loans (tl~e holciers of tl~e First Lien Notes are the DIP lende~•s) ;and

(<i) grants first priority super priority claims in connection with the DIP Facility,

[l9J The authorization by the U.S. Coiu~t to use the proceeds of the DIP Facili#y to pay out the

First Lien Loans, called a "rollup" pzovision, is riot something that can be ordered in a CCAA

proceeding as subsection 1 i,2(1) of the CCAA provides that DIP security may not secure an

obligation that existed prior to an Initial Order. However, the issue is whetlaei' OLII' COUTt SIl0U1CI

recognize the U.S. Count order authorizing that DTP facilify undea• the principles of comity

xecogzlized in section 44 of Pant IV of the CCAA.

[20] Such a provision has bean recognized iu Haf~tford Cof~~pute~• .Har•dia~are Inc,, Re (2012),

94 C.B.R. (St'') 20 by Morawetz J. (as he then was) under section 49 of the CCAA which permits

aii ordez• to be made if the Court is satisfied that it is necessary to protect the debtor's property or

is in the interests of its creditors.

[21] It was obviously seen by the U.S, Count to be in the interests of Xinergy a~~d the other

Chapter 11 Debtors to snake DIP order that it did. One questioj~ to consider is whethar there

would be any material advex•s~ i~~terest to any Canadian inte~~ests in recognizing the "~~ollttp"

features of the DIP facility. If there were such material adverse interest, it would put in play a

consideration of that adve~•se ixaterest vis-a-vis file p~~inciples of comity that speak to the

recogt~itian of ate order i~~ade in a fo~~eign main proceeding.
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[22J In this case, there are four• unsecured creditors of Xinergy in Canada being (i) a director

owed approximately $1,674, (ii) TMX Equity Transfer Services owed approximately $4,000,
(iii} TMX owed $16,492, and (iv) the solicitors fox• Xii2ergy (who consent to the rollup DIP

facility). Tl~e bank account izi Canada lead approximately $48,415 in it on April 6, 2015, The
Canadian unsecured creditors, however, had no economic in#erest in that bank account as it was

secured to the holders of the First Lien Notes. The DIP facility leas not changed that. Deloitte, the

proposed Information Office•, is of the ~~iew that there will be no material prejudice to the
Canadian creditors if tl~e Interim Dip Facility orde~~ is recognized in these proceedings, and I

accept that view.

[23] I am satisfied that the Interim DIP Facility Orden should be recognized.

Ot~ier orders

[24J The iirterim trading order made by the U.S. Couz•t ordered on an interim basis certarn
restrictions on the trading of Xinergy stock. In light of the rules under the Internal Revenue
Code in the United States, trazlsfeis of the stock niay, through no fault of the Chapter• 11 Debtors,
deprive the Chapter 11 Debtozs of im~ortaut tax bel~e~ts. The Interim Trading order• was made
to protect against this poten#ial harm to debtors in chapter I1 ~zoceedings. It is appropriate to
recognize it iii this CCAA proceeding.

[25] Tl~e relief granted by the U.S. Court in the Interim Cash Management Order will permit
Xinergy and the other Chapter 11 Debto;s to continue to operate in ordinary cauz~se, thereUy
pz~esez~ving value for c~~editars. It is appropriate to recognize it in this CCAA proceeding.

[26] Xinergy leas requested an order appoizrting Deloitte as Information Officer and granting a
super-priority charge up to a maximum of $100,000 for its fees and those of its counsel. It is
app~~opriate to make such an order. The DIP lenders consent to the charge. The appointment of
Deloitte will help facilitate these proceedings and the dissemination of information concerning
the Chapter• 11 proceeding. The Tnformatiox~ Officer will: (i} act as a resource to the fo~•eign
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representative in the performance of its duties; (ii) act as an officer to the Court, ieparting to the

Court on the proceedings, as regtii~•ed by tl~e Cou~•t; and (zii) provide stakeholders of Xinergy

with material information on the Cl~apter 11 proceeding. See Lein• Canada, Re (2Q09), 55 C.B.R.
(5th) 57 at para. 23 per Pepall J, (as she then was).

[27] For these reasons, I signed the ox•ders ~s requested a# the conclusion of the he~irizig.

~) Lam✓' ~.T

Newbould J.

Released: Apri124, 2015
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Court File No. CV-15-10936-OOCL

ONTARIO

SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE )

JUSTICE /~ ~'' ~ ~ >

THURSDAY, THE 23RD

DAY OF APRIL, 2015

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C 36, AS AMENDED

AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE UNITED
STATES BANKRUPTCY COURT WITH RESPECT TO XINERGY LTD.

APPLICATION OF XINERGY LTD.
UNDER SECTION 46 OF THE

COMPANIES' CREDITORS ARRANGEMENT ACT

SUPPLEMENTAL ORDER
{FOREIGN MAIN PROCEEDING)

THIS APPLICATION, made by Xinergy Ltd. in its capacity as the foreign representative

(the "Foreign Representative' or the "Debtor'') of itself, pursuant to the Companies' Creditors

Arrangement Act, F.S.C. 1985, c. C-36, as amended (the "CCAA~ for an Order substantially in

the form enclosed in the Application Record, was heard this day at 330 University Avenue,

Toronto, Ontario.

ON READING the Notice of Application, the affidavit of Michael R. Castle sworn April 15,

2015 (the "Castle Affidavif~ the preliminary report of Deloitte Restructuring Inc., in its capacity

as proposed information officer dated April 21, 2015, and on being advised that the secured

creditors who are likely to be affected by the charges created herein were given notice, and on

hearing the submissions of counsel for the Foreign Representative, counsel for the proposed

information officer, counsel for an informal group of holders of the Debtor's 9.25% senior

secured notes due 2019 and lenders under the Debtor's postpetition senior secured new money

term loan credit facility (the "DIP Lender'), counsel for Jon Nix and no one else appearing
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although duly served as appears from the affidavits of service of Monique Sassi, sworn on April

15, 2015 and April 21, 2015, the affidavits of service of Margaret Wong, sworn on April 16,

2015, April 20, 2015 and April 21, 2015, and the affidavit of service of Natalie E. Levine, sworn

on April 20, 2015, and on reading the consent in the preliminary report of Deloitte Restructuring

Inc. to act as the information officer:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the

Application Record is hereby abridged and validated so that this Application is properly

returnable today and hereby dispenses with further service thereof.

INITIAL RECOGNITION ORDER

2. THIS COURT ORDERS that any capitalized terms not otherwise defined herein shall

have the meanings given to such terms in the Initial Recognition Order (Foreign Main

Proceeding) dated April 23, 2015 (the"Recognition Order`').

3. THIS COURT ORDERS that the provisions of this Supplemental Order shah be

interpreted in a manner complementary and supplementary to the provisions of the Recognition

Order, provided that in the event of a conflict between the provisions of this Supplemental

Order and the provisions of the Recognition Order, the provisions of the Recognition Order

shall govern.

RECOGNITION OF FOREIGN ORDERS

4. THIS COURT ORDERS that the following orders (collectively, _the"Foreign Order') of

the United States Bankruptcy Court for the Western District of Virginia made in the Foreign

Proceeding are hereby recognized and given full force and effect in all provinces and territories

of Canada pursuant to Section 49 of the CCAA:

(a) Order Authorizing Xinergy Ltd. to Act as Foreign Representative Pursuant to 11

U.S.C. §7505, attached as Schedule A to this Order;

(b) Interim Order (!) Authorizing Debtors (A) fo Obtain Postpefition Financing

Pursuant to 17 U.S.C. §§ 705, 367, 362, 364(c)(1), 364(c)(2), 364(c)(3),

364(d)(1) and 364(e) and (8) to Utilize Cash Collateral Pursuant fo 11 U.S.C. §
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363, (II) Granting Adequate Protection to Prepetition Secured Parties Pursuant to

7 7 U. S, C. §§ 361, 362, 363 and 364 and (lll) Scheduling Final Hearing Pursuant

to Bankruptcy Rules 400?(b) and (c), (the"U.S. DIP Order attached as Schedule

B to this Order;

(c) Interim Trading Order Establishing Notification Procedures and Approving

Restrictions on Certain Transfers of Equity Interests in the Debtors' Estates,

attached as Schedule C to this Order; and

(d) Interim Order (l) Authorizing Debtors to Maintain Existing Bank Accounts and

Business Forms and Continue to Use Existing Cash Management System; (!I)

Granting Administrative Expense Status for Intercompany Claims; and (Ill)

Waiving the Requirements of Section 345(b) of the Bankruptcy Code, attached

as Schedule D to this Order.

provided, however, that in the event of any conflict between the terms of the Foreign Orders and

the Orders of this Court made in the within proceedings, the Orders of this Court shall govern

with respect to Property (as defined below) in Canada.

APPOINTMENT OF INFORMATION OFFICER

5. THIS COURT ORDERS that Delaitte Restructuring Inc. (the"Information Offices is

hereby appointed as an officer of this Court, with the powers and duties set out herein.

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

6. THIS COURT ORDERS that until such date as this Court may order (the"Stay Period')

no proceeding or enforcement process in any court or tribuna► in Canada (each, a"Proceeding')

shall be commenced or continued against or in respect of the Debtor or affecting their business

(the"Busines~~ or their current and future assets, undertakings and properties of every nature

and kind whatsoever, and wherever situate including all proceeds thereof (the"Property'),

except with leave of this Court or the written consent of the Debtor and the Information Officer,

and any and all Proceedings currently under way against or in respect of the Debtor or affecting

the Business or the Property are hereby stayed and suspended pending further Order of this

Court or the written consent of the Debtor and the Information Officer.
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NO EXERCISE OF RIGHTS OR REMEDIES

7. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any

individual, firm, corporation, governmental body or agency, or any other entities (all of the

foregoing, collectively being "Person' and each being a "Person') against or in respect of the

Debtor, or affecting the Business or the Property, are hereby stayed and suspended except

with leave of this Court or with the written consent of the Debtor and the Information Officer,

provided that nothing in this Order shall (i) prevent the assertion of or the exercise of rights and

remedies outside of Canada, (ii) empower the Debtor to carry on any business in Canada

which the Debtor is not lawfully entitled to carry on, (iii) affect such investigations or

Proceedings by a regulatory body as are permitted by section 11.1 of the CCAA; or (iv) prevent

the DIP Lenders from making any personal property lien registrations in Canada.

NO INTERFERENCE WITH RIGHTS

8. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to

honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,

contract, agreement, licence or permit in favour of or held by the Debtor and affecting the

Business in Canada, except with leave of this Court.

ADD1710NAL PROTECTIONS

9. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written

agreements with the Debtor or statutory or regulatory mandates for the supply of goods and/or

services in Canada, including without limitation all computer software, communication and other

data services, centralized banking services, payroll services, insurance, transportation services,

utility or other services provided in respect of the Property or Business of the Debtor, are

hereby restrained until further Order of this Court from discontinuing, altering, interfering with or

terminating the supply of such goods or services as may be required by the Debtor, and that

the Debtor shall be entitled to the continued use in Canada of its current premises, telephone

numbers, facsimile numbers, Internet addresses and domain names.

10. THIS COURT ORDERS that during the Stay Period, and except as permitted by

subsection 11,03(2) of the CCAA, no Proceeding may be commenced or continued against any

of the former, current or future directors or officers of the Debtor with respect to any claim

against the directors or officers that arose before the date hereof and that relates to any
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obligations of the Debtor whereby the directors or officers are alleged under any law to be liable

in their capacity as directors or officers for the payment or performance of such obligations.

11, THIS COURT ORDERS that no Proceeding shall be commenced or continued against

or in respect of the information Officer, except with leave of this Court. In addition to the rights

and protections afforded the Information Officer herein, or as an officer of this Court, the

Information Officer shall have the benefit of all of the rights and protections afforded to a

Monitor under the CCAA, and shall incur no liability or obligation as a result of its appointment

or the carrying out of the provisions of this Order, save and except for any gross negligence or

wilful misconduct on its part.

OTHER PROVISIONS RELATING TO INFORMATION OFFICER

12. THIS COURT ORDERS that the Information Officer:

(a) is hereby authorized to provide such assistance to the Foreign Representative in

the performance of its duties as the Foreign Representative may reasonably

request;

(b) shaft report to this Court at least once every six months with respect to the status

of these proceedings and the status of the Foreign Proceedings, which reports

may include information relating to the Property, the Business, or such other

matters as may be relevant to the proceedings herein;

(c) in addition to the periodic reports referred to in paragraph 12(b) above, the

Information Officer may report to this Court at such other times and intervals as

the Information Officer may deem appropriate with respect to any of the matters

referred to in paragraph 12(b) above;

(d) shall have full and complete access to the Property, including the premises,

books, records, data, including data in electronic form, and other Financial

documents of the Debtor, to the extent that is necessary to perform its duties

arising under this Order; and

(e) shall be at liberty to engage independent legal counsel or such other persons as

the Information Officer deems necessary or advisable respecting the exercise of

its powers and performance of its obligations under this Order.
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13. THIS COURT ORDERS that the Debtor shall (i) advise the Information Officer of all

material steps taken by the Debtor in these proceedings or in the Foreign Proceedings, (ii) co-

operate fully with the Information Officer in the exercise of its powers and discharge of its

obljgations, and (iii) provide the Information Officer with the assistance that is necessary to

enable the Information Officer to adequately carry out its functions.

14. THIS COURT ORDERS that the Information Officer shall not take possession of the

Property and shall take no part whatsoever in the management or supervision of the

management of the Business and shall not, by fulfilling its obligations hereunder, be deemed to

have taken or maintained possession or control of the Business or Property, or any part

thereof.

15. THIS COURT ORDERS that the Information Officer (i) shall post on its website all

Orders of this Court made in these proceedings, all reports of the Information Officer filed

herein, and such other materials as this Court may order from time to time, and (ii) may post on

its website any other materials that the Information Officer deems appropriate.

16. THIS COURT ORDERS that as soon as practicable from the date of this Order, the

Information Officer shall cause to be published a notice substantially in the form attached to this

Order as Schedule E, once a week for two consecutive weeks, in "fhe Globe and Mail, National

Edition.

17. THIS COURT ORDERS that the Information Officer may provide any creditor of the

Debtor with information provided by the Debtor in response to reasonable requests for

information made in writing by such creditor addressed to the Information Officer. The

Information Officer shall not have any responsibility or liability with respect to the information

disseminated by it pursuant to this paragraph. In the case of information that the Information

Officer has been advised by the Debtor is privileged or confidential, the information Officer shall

not provide such information to creditors unless otherwise directed by this Court or on such

terms as the Information Officer, and the Debtor may agree.

18. THIS COURT ORDERS that the Information Officer and counsel to the Information

Officer shall be paid by the Debtor their reasonable fees and disbursements incurred in respect

of these proceedings, both before and after the making of this Order, in each case at their

standard rates and charges unless otherwise ordered by the Court on the passing of accounts.
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The Debtor is hereby authorized and directed to pay the accounts of the Information Officer and

counsel for the Information Officer on a monthly basis or such other time interval as may be

agreed by the Information Officer and the Debtor and, in addition, the Debtor is hereby

authorized, nunc pro tunc, to pay to the Information Officer and counsel to the Information

Officer, retainers in the amounts of $50,000 and $25,000 respectively, to be held by them as

security for payment of their respective fees and disbursements outstanding from time to time.

19. THIS COURT ORDERS that if requested by this Court, the Debtor or any other

interested person, the Information Officer and its legal counsel shall pass their accounts From

time to time, and for this purpose the accounts of the Information Officer and its legal counse►

are hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice,

and the accounts of the Information Officer and its counsel shall not be subject to approval in

the Foreign Proceeding.

20. THIS COURT ORDERS that the Information Officer and counsel to the Information

Officer, if any, shall be entitled to the benefit of and are hereby granted a charge (the

'Administration Charge') on the Property in Canada, which charge shall not exceed an

aggregate amount of $100,000, as security for their professional fees and disbursements

incurred in respect of these proceedings, both before and after the making of this Order. The

Administration Charge shall have the priority set out in paragraphs 22 and 24 hereof.

INTERIM FINANCING

21. THIS COURT ORDERS that the DIP Lender shall be entitled to the benefit of and is

hereby granted a charge (the"DIP Lender's Charge') on the Property in Canada, which DIP

Lender's Charge shall be consistent with the liens and charges created by the /nterim Order (I)

Authorizing Debtors (A) to Obtain Postpetition Financing Pursuant to 71 U.S.C. §§ 705, 361,

362, 364(c)(1), 364 (c)(2), 364(c)(3), 364(d)(1) and 364(e); and (8) to Utilize Cash Collateral

Pursuant to 11 U. S. C. § 363 and (ll) Granting Adequate Protection to Prepefition Secured

Parties Pursuant to 71 U. S.C. §§361, 362, 363 and 364; and (ll1) Scheduling a Final Hearing

Pursuant to Bankruptcy Rules 4001(6) and (c), with respect to the Property in Canada, shall

have the priority set out in paragraphs 22 and 24 hereof, and further provided that the DIP

Lender's Charge shall not be enforced except in accordance with the terms of the U.S. DIP

Order and on notice to the Information OfFicer.
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VALIDITY AfVD PRIORITY OF CHARGES CREATED BY THIS ORDER

22. "PHIS COURT ORDERS that the priorities of the Administration Charge and the DIP

Lenders Charge, as among them, shall be as follows:

First—Administration Charge (to the maximum amount of $100,000; and

Second—DIP Lender's Charge.

23. "PHIS COURT ORDERS that the filing, registration or perfection of the Administration

Charge or the DIP Lender's Charge (collectively, the"Charge') shall not be required, and that

the Charges shall be valid and enforceable for all purposes, including as against any right, title

or interest filed, registered, recorded or perfected subsequent to the Charges coming into

existence, notwithstanding any such failure to file, register, record or perfect the Charges.

24. THIS COURT ORDERS that (i) Administration Charge shall constitute a charge on the

Property in Canada and such Charge shall rank in priority to all other security interests, trusts,

liens, charges and encumbrances, claims of secured creditors, statutory or otherwise

(collectively, "Encumbrance') in favour of any Person, and (ii) the DIP Lenders' Charge shall

have the priority set out in paragraph 10 of the U.S. D!P Order; provided, however, that to the

extent of any conflict between the U.S. DIP Order and this Order, with respect to the priorities

of the Charges, this Order shall govern.

25. -PHIS COURT ORDERS that except as otherwise expressly provided for herein, or as

may be approved by this Court, the Debtor shall not grant any Encumbrances over any

Property in Canada that rank in priority to, or pari passu with, the Administration Charge or the

DIP Lender's Charge, unless the Debtor also obtains the prior written consent of the Information

Officer and the DIP Lender or, with respect to the DIP Lender's Charge only, as otherwise

provided for in the U.S. DIP Order.

26. THIS COURT ORDERS that the Administration Charge and the DIP Lender's Charge

shall not be rendered invalid or unenforceable and the rights and remedies of the chargees

entitled to the benefit of the Charges (collectively, the "Chargee~~ shall not otherwise be limited

or impaired in any way by (i) the pendency of these proceedings and the declarations of

insolvency made herein; (ii) any applications) for bankruptcy orders) issued pursuant to BIA,

or any bankruptcy order made pursuant to such applications; (iii} the filing of any assignments

for the general benefit of creditors made pursuant to the BIA; (iv) the provisions of any federal
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or provincial statutes; or {v) any negative covenants, prohibitions or other similar provisions with

respect to borrowings, incurring debt or the creation of Encumbrances, contained in any

existing loan documents, lease, sublease, offer to lease or other agreement (collectively, an

'i4greemenY) which binds the Debtor, and notwithstanding any provision to the contrary in any

Agreement:

(a) the creation of the Charges shall not create or be deemed to constitute a breach

by the Debtor of any Agreement to which it is a party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a

result of any breach of any Agreement caused by or resulting from the creation of

the Charges; and

(c) the payments made by the Debtor to the Chargees pursuant to this Order, and

the granting of the Charges, do not and will not constitute preferences, fraudulent

conveyances, transfers at undervalue, oppressive conduct, or other

challengeable or voidable transactions under any applicable law.

27. THIS COURT ORDERS that any Charge created by this Order over leases of real

property in Canada shall only be a Charge in the Debtor's interest in such real property leases.

SERVICE AND NOTICE

28. THIS COURT ORDERS that that the E-Service Protocol of the Commercial List (the

'Protocols is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scl/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject

to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of

documents in accordance with the Protocol will be effective on transmission. This Court further

orders that a Case Website shall be established in accordance with the Protocol at

ht~://www.insolvencies.deloitte_ca/en~ca/Pages/Search-Insolvencies.aspx under the name

Xinergy Ltd.

29. THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Debtor and the Information Officer are at liberty to serve
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or distribute this Order, any other materials and orders in these proceedings, any notices or

other correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier,

personal delivery or facsimile transmission to the Debtor's creditors or other interested parties at

their respective addresses as last shown on the records of the Debtor and that any such

service or distribution by courier, personal delivery or facsimile transmission shall be deemed to

be received on the next business day following the date of forwarding thereof, or if sent by

ordinary mail, on the third business day after mailing.

GENERAL

30. THIS COURT ORDERS that the Information Officer may from time to time apply to this

Court for advice and directions in the discharge of its powers and duties hereunder.

31. THIS COURT ORDERS that nothing in this Order shall prevent the Information Officer

from acting as an interim receiver, a receiver, a receiver and manager, a monitor, a proposal

trustee, or a trustee in bankruptcy of the Debtor, the Business or the Property.

32. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States, to give

effect to this Order and to assist the Debtor, the Information Officer, and their respective agents

in carrying out the terms of this Order. Ali courts, tribunals, regulatory and administrative

bodies are hereby respectfully requested to make such orders and to provide such assistance

to the Debtor, and the Information Officer, the latter as an officer of this Court, as may be

necessary or desirable to give effect to this Order, or to assist the Debtor, and the Information

Officer and their respective agents in carrying out the terms of this Order.

33. THIS COURT ORDERS that each of the Debtor, and the Information Officer be at liberty

and is hereby authorized and empowered to apply to any court, tribunal, regulatory or

administrative body, wherever located, for the recognition of this Order and for assistance in

carrying out the terms of this Order.

34. THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order or seek other relief on not less than seven (7) days notice to the Debtor, the

Information Officer and their respective counsel, and to any other party or parties likely to be

affected by the order sought, or upon such other notice, if any, as this Court may order.
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35. THIS COURT ORDERS that this Order shall be effective as of 12:01 a.m. on the date of

this Order.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

--------------------------------- x

In re:

XINERGY LTD., et al.,

Debtors.'

Chapter 11

Case No. 15-70444 (PMB)

(Jointly Administered)

------------------------------------------------------------ x

Desc Main

FINAL ORDER (I) AUTHORIZING DEBTORS (A) TO OBTAIN
POSTPETITION FINANCING PURSUANT TO 11 U.S.C. §§ 105, 361, 362,

364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1) AND 364(e) AND (B) TO UTILIZE

CASH COLLATERAL PURSUANT TO 11 U.S.C. § 363 AND (II) GRANTING
ADEQUATE PROTECTION TO PREPETITION SECURED PARTIES

PURSUANT TO 11 U.S.C. ~& 361, 362, 363 AND 364

Upon the motion (the "Motion"), dated April 6, 2015 (the "Petition Date"), of the

above-captioned debtors and debtors in possession (each, a "Debtor" and collectively, the

"Debtors") in the above-captioned chapter 11 cases (the "Cases" or "Chester 11 Cases"),

pursuant to sections 105, 361, 362, 363 and 364 of title 11 of the United States Code, 11 U.S.C.

§ § l O l et sec . (as amended, the "Bankruptcy Code"), Rules 4001 and 9014 of the Federal Rules

of Bankruptcy Procedure (as amended, the "Bankruptcy Rules"), seeking, among other things:

(I) authorization for Debtor Xinergy Corp. (the "Borrower") to obtain

postpetition financing consisting of a senior secured non-amortizing new money term

loan credit facility up to an aggregate principal amount of $40,000,000 (the "DIP

Facility" and together with all agreements, documents, guarantees, certificates and

instruments delivered or executed from time to time in connection therewith, as hereafter

The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed on
Schedule 1 attached to the Motion.
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amended, restated, amended and restated, supplemented, or otherwise modified from time

to time in accordance with the terms thereof and hereof, collectively, the "DIP

Documents") by and among the Borrower, guarantors party thereto and other credit

parties signatories thereto, WBOX 2014-4 Ltd., as administrative agent (in such capacity,

the "DIP A~"), for and on behalf of itself and the other lenders thereto from time to

time (initially, the "Initial DIP Lenders" and, following the post-closing assignments

described herein, the "DIP Lenders");

(II) authorization for Xinergy Ltd., an Ontario corporation that is the parent of

the Borrower (the "Parent"), and any and all of the Borrower's and Parent's current,

direct or indirect subsidiaries (other than the Borrower) (collectively with the Parent, the

"Guarantors") to unconditionally guarantee on a joint and several basis all obligations

arising under the DIP Facility;

(III) authorization for the Debtors to execute and deliver the DIP Documents

and to perform such other and further acts as may be necessary or appropriate in

connection therewith;

(IV) authorization for the Debtors to immediately use proceeds of the DIP

Facility upon entry of the interim order entered on April 7, 2015 [Docket No. 43] (the

"Interim Order") to (a) pay in full the Prepetition Term Loan Debt (as defined below),

including any interest, fees, expenses and other charges accrued through the date of

payment, and, upon such payment, receive the simultaneous release and termination of

the liens, claims and encumbrances of the Prepetition Lenders (as defined below) in

accordance with the Interim Order (the "Refinancing"), and (b) provide working capital

to the Debtors and pay fees and expenses in connection with the Cases;

2
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(V) authorization for the Debtors to (i) use the Cash Collateral (as defined

below) pursuant to sections 361, 362 and 363 of the Bankruptcy Code, in each case in

accordance with the relative priorities set forth more fully below, but subject in all

respects to the Carve-Out (as defined below), and (ii) provide adequate protection on the

terms set forth in the Interim Order and this Final Order to the Prepetition Lenders (as

defined below) until the consummation of the Refinancing and expiration of the

Challenge Period (as defined below) with no challenge having been brought or, if such a

challenge is brought, upon the entry of a final judgment resolving such challenge in favor

of the Prepetition Lenders, and Prepetition Secured Noteholders (as defined below)

whose liens and security interests are being primed by the DIP Facility;

(VI) authorization for the DIP Agent, as applicable, to terminate the applicable

DIP Documents upon the occurrence and continuance of an Event of Default (as defined

therein);

(VII) authorization to grant first priority superpriority claims to the DIP Lenders

and first priority liens in favor of the DIP Agent (for the benefit of the DIP Lenders) on

all prepetition and postpetition property of the Debtors' estates and all proceeds thereof

(but excluding a lien on Avoidance Actions (as defined below), but including, upon entry

of this order granting the relief requested in the Motion on a final basis (the "Final Order"

or the "Order"), any Avoidance Proceeds (as defined below)), subject to the Carve-Out

(as defined below) and the terms of this Order;

(VIII) subject to and only effective upon the entry of this Final Order granting

such relief, the waiver by the Debtors of any right to surcharge against the DIP Collateral
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or Prepetition Collateral (as each are defined below) pursuant to section 506(c) of the

Bankruptcy Code or otherwise;

(IX) modification of the automatic stay set forth in section 362 of the

Bankruptcy Code to the extent necessary to implement and effectuate the terms of the

DIP Documents and this Final Order; and

(X) a waiver of any applicable stay with respect to the effectiveness and

enforceability of this Final Order (including under Bankruptcy Rule 6004); and

The interim hearing on the Motion having been held by this Court on April 7,

2015 (the "Interim Hearing"), pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), and this

Court having entered the Interim Order that, among other things: (a) authorized the Borrower, on

an interim basis, to borrow from the DIP Lenders under the DIP Documents up to an aggregate

principal or face amount not to exceed $7.5 million plus the amount necessary to consummate

the Refinancing to (w) fund. the operational and working capital needs of the Debtors, (x) pay the

fees, costs and expenses incurred by the Debtors in connection with these Cases, (y) consummate

the Refinancing and execute any documents related thereto and (z) pay the fees, costs and

expenses incurred in connection with the foregoing, (b) authorized the Debtors' use of Cash

Collateral pursuant to the terms of the Interim Order, and (c) granted the liens, superpriority

claims and adequate protection described therein. This Court scheduled, pursuant to Bankruptcy

Rules 4001(b)(2) and 4001(c)(2), the final hearing (the "Final Hearing") to consider entry of this

Final Order on May 5, 2015 at 10:00 a.m. (EST).

The Final Hearing having been held by this Court on May 5, 2015, pursuant to

Bankruptcy Rules 4001(b)(2) and 4001(c)(2), where the Court heard the Motion and the Limited

Objection to the Motion filed by Jon Nix, by counsel, which Limited Objection is hereby

4
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OVERRULED for the reasons stated on the record and incorporated herein, and upon the

record made by the Debtors at the Interim Hearing and at the Final Hearing and after due

deliberation and consideration and sufficient cause appearing therefor;

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that:

1. Jurisdiction. This Court has core jurisdiction over these Cases, this

Motion, and the parties and property affected hereby under 28 U.S.C. §§ 157(b) and 1.334.

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

2. Notice. The notice given by the Debtors of the Motion, the Interim

Hearing and the Final Hearing was, in the Debtors' belief, the best available under the

circumstances and included service upon (a) the United States Trustee for the Western District of

Virginia; (b) counsel to the agent for the Debtors' Prepetition Lenders; (c) counsel to the

Debtors' postpetition lenders; (d) counsel to the Prepetition Indenture Trustee (as defined

below); (e) counsel to the ad hoc group of the Debtors' Prepetition Secured Noteholders (as

defined below); (fj counsel to Wells Fargo Bank, National Association as collateral trustee; (g)

the United States Securities and Exchange Commission; (h) the Canadian Revenue Agency; (i)

the Ontario Securities Commission; (j) the Internal Revenue Service; (k) the Office of the United

States Attorney for the Western District of Virginia; (1) the parties included on the Debtors'

consolidated list of thirty (30) largest unsecured creditors; and (m) all other known parties

asserting a lien against the Debtors' assets. Such notice constitutes due and sufficient notice

under the circumstances and complies with Bankruptcy Rules 4001(b) and (c) and applicable

local rules. No further notice of the relief sought at the Final Hearing is necessary or required.

3. Creditors' Committee Formation. No statutory committee of unsecured

creditors has yet been appointed in the Chapter I 1 Cases (the "Creditors Committee").

5
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4. Debtors' Stipulations. Without prejudice to the rights of any other party-

in-interest (but subject to the limitations thereon contained in paragraph 25 below) the Debtors

admit, stipulate and agree that:

(a) The Prepetition Credit Agreement.

(i) Xinergy, as borrower, Xinergy Ltd., as parent, other guarantors party

thereto and the lenders party thereto (the "Prepetition Lenders") are parties to that certain Credit

Agreement dated as of December 21, 2012 (as amended, supplemented or otherwise modified

from time to time, the "Prepetition Credit Agreement", and together with all agreements,

documents, certificates and instruments, including, without limitation the Prepetition Collateral

Trust Agreement (as defined below) delivered or executed from time to time in connection

therewith, as amended, restated, amended and restated, supplemented, or otherwise modified

from tine to time in accordance with the terms thereof, collectively, the "Prepetition Term Loan

Documents"), pursuant to which the Prepetition Lenders made term loans available to the

Prepetition Borrower (the "Prepetition Loans")

(ii) As of the Petition Date, the outstanding aggregate principal amount due

~mder the Prepetition Credit Agreement was $20,000,000 (together with all other outstanding

Obligations, as defined in the Prepetition Credit Agreement, including prepetition and

postpetition interest, fees, expenses and other charges, the "Prepetition Term Loan Debt")

(iii) To secure the Prepetition Term Loan Debt, the Debtors entered into

various security agreements and other collateral documents, pursuant to which they granted to

the Prepetition Lenders, valid, binding, perfected, first-priority liens and security interests (the

"Prepetition Term Loan Liens") in substantially all of their assets, including, among other things,

as the following terms are defined in the Prepetition Term Loan Documents: (a) Accounts;
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(b) Chattel Paper; (c) Documents; (d) Fixtures; (e) General Intangibles (or "intangible" under

any applicable Canadian PPSL); (~ Goods (including, without limitation, Inventory, Equipment

and As-Extracted Collateral); (g) Instruments; (h) Insurance; (i) Intellectual Property; (j)

Investment Related Property (including, without limitation, Deposit Accounts); (k) Letter-of-

Credit Rights; (1) Money; (m) Receivables and Receivables Records; (n) Commercial Tort

Claims; (o) to the extent not otherwise included in the foregoing, all coal and other minerals

severed or extracted from the ground (including all severed or extracted coal purchased, acquired

or obtained from other Persons), and all Accounts, General Intangibles and Products and

Proceeds thereof or related thereto, regardless of whether any such coal or other minerals are in

caw form or processed for sale and regardless of whether or not the Company or any Grantor had

an interest in the coal or other minerals before extraction or severance; (p) to the extent not

otherwise included above, all other personal property of any kind and all Collateral Records,

Collateral Support and Supporting Obligations relating to any of the foregoing; and (q) to the

extent not otherwise included above, all Proceeds, products, accessions, rents and profits of or in

respect of any of the foregoing (collectively, the "Prepetition Term Loan Collateral")

(b) The Prepetition Secured Notes.

(i) Pursuant to that certain indenture, dated as of May 6, 2011 (as heretofore

supplemented from time to time, the "Prepetition Indenture") by and among Xinergy Corp., as

issuer, the guarantors listed therein and Wells Fargo Bank, National Association, as trustee and

collateral trustee (in such capacities, the "Prepetition Indenture Trustee"), Xinergy Corp. issued

9.25% senior secured notes due 2019 (the "Prepetition Secured Notes", and holders thereof, the

"Prepetition Secured Noteholders", and together with the Prepetition Lenders and the Prepetition

Indenture Trustee, collectively, the "Prepetition Secured Parties").

7
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(ii) As of the Petition Date, the outstanding aggregate principal amount of

P►•epetition Secured Notes issued under the Prepetition Indenture was $195,000,000 (together

with all other outstanding Obligations, as defined in the Indenture, including interest, fees,

expenses and other charges, the "Prepetition Secured Notes Debt", and together with the

Prepetition Term Loan Debt, collectively, the "Prepetition Debt")

(iii) To secure the Prepetition Secured Notes Debt, the Debtors and Prepetition

Indenture Trustee entered into that collateral trust agreement, dated as of May 6, 2011 (the

"Prepetition Collateral Trust Agreement," and together with the Indenture and all agreements,

documents, certificates and instruments delivered or executed from time to time in connection

therewith, as hereafter amended, restated, amended and restated, supplemented, or otherwise

modified from time to time in accordance with the terms thereof and hereof, collectively, the

"Prepetition Secured Notes Documents," and together with the Prepetition Term Loan

Documents, the "Prepetition Documents"), pursuant to which the Debtors granted to the

Prepetition Indenture Trustee, for the beneftt of itself and the Prepetition Secured Noteholders,

valid, binding, perfected, second-priority liens and security interests (the "Prepetition Notes

Liens," and together with the Prepetition Term Loan Liens, the "Prepetition Liens") in all

property and assets of the issuer and guarantors under the Indenture, except for Excluded Assets

(as defined in the Prepetition Secured Notes Documents), subject and subordinate to the

Prepetition Term Loan Collateral (the "Prepetition Notes Collateral," and together with

Prepetition Term Loan Collateral, the "Prepetition Collateral").

(c) The Prepetition Liens are valid, binding, enforceable, non-avoidable and

perfected liens and the Prepetition Debt constitutes the legal, valid, binding, enforceable and

non-avoidable obligations of the applicable borrowers and guarantors, enforceable against
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them in accordance with their respective terms (other than in respect of the stay of enforcement

arising from section 362 of the Bankruptcy Code), and no portion of the Prepetition Liens or

Prepetition Debt is subject to any challenge or defense, including avoidance, reduction, offset,

attachment, disallowance, disgorgement, recharacterization, surcharge, recovery or

subordination pursuant to the Bankruptcy Code or applicable nonbankruptcy law.

(d) the Prepetition Debt and the Prepetition Collateral are not and shall not be

subject to any attachment, contest, attack, rejection, recoupment, reduction, defense,

counterclaim, setoff, offset, recharacterization, avoidance or other claim (as "claim" is defined

by section 101(5) of the Bankruptcy Code), impairment, disallowance, counterclaim,

subordination (whether equitable, contractual, or otherwise, except for any lien subordination

under the Prepetition Collateral Trust Agreement contemplated herein), cause of action or any

other challenge of any nature under the Bankruptcy Code (including, without limitation, under

chapter 5 of the Bankruptcy Code), under applicable nonbankruptcy law or otherwise

(including, without limitation, any applicable state Uniform Fraudulent Transfer Actor

Uniform Fraudulent Conveyance Act);

(e) subject to the reservation of rights set forth in paragraph 25 below,

including the expiration of the Challenge Period, the Debtors and their estates hereby

absolutely and unconditionally forever waive, discharge and release each of the Prepetition

Lenders, the Prepetition Indenture Trustee and the Prepetition Secured Noteholders and each of

their respective present and former predecessors, successors, assigns, affiliates, members,

partners, managers, current and former equity holders, agents, attorneys, financial advisors,

consultants, officers, directors, employees and other representatives thereof (all of the

foregoing, solely in their respective capacities as such, collectively, the "Prepetition Secured

7
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Party Releasees") of any and all "claims" (as defined in the Bankruptcy Code), counterclaims,

actions, causes of action (including, without limitation, causes of action in the nature of "lender

liability"), defenses, demands, debts, accounts, contracts, liabilities, setoff, recoupment or other

offset rights against any and all of the Prepetition Secured Party Releasees, whether arising at

law or in equity, relating to and/or otherwise in connection with the applicable Prepetition

Debt, the Prepetition Liens, Prepetition Collateral or the debtor-creditor relationship among

any of the applicable Prepetition Lenders, Prepetition Indenture Trustee or the Prepetition

Secured Noteholders, on the one hand, and the Debtors, on the other hand, from the beginning

of time until immediately preceding the entry of this Final Order, including, without limitation,

(i) any recharacterization, subordination, avoidance or other claim arising under or pursuant to

section 105 or chapter 5 of the Bankruptcy Code or under any other similar provisions of

applicable state law, federal law or municipal law and (ii) any right or basis to challenge or

object to the amount, validity or enforceability of the applicable Prepetition Debt or any

payments made on account of the applicable Prepetition Debt, or the validity, enforceability,

priority or non-avoidability of the applicable Prepetition Liens or the Prepetition Collateral

securing the applicable Prepetition Debt.

(f~ effective upon entry of this Order, the Debtors and their estates hereby

absolutely and unconditionally forever waived, discharged and released each of the DIP Agent

and the DIP Lenders and each of their respective present and former predecessors, successors,

assigns, affiliates, members, partners, managers, current and former equity holders, agents,

attorneys, financial advisors, consultants, officers, directors, employees and other

representatives thereof (all of the foregoing, solely in their respective capacities as such,

collectively, the "DIP Party Releasees") of any and all "claims" (as defined in the Bankruptcy

10
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Code), counterclaims, actions, causes of action (including, without limitation, causes of action

in the nature of "lender liability"), defenses, demands, debts, accounts, contracts, liabilities,

setoff, recoupment or other offset rights against any and all of the DIP Party Releasees,

whether arising at law or in equity, relating to and/or otherwise in connection with the

applicable DIP Obligations, DIP Liens, DIP Collateral or the debtor-creditor relationship

among any of the DIP Agent or DIP Lenders, on the one hand, and any of the Debtors, on the

other hand, from the beginning of time until immediately preceding the entry of this Order,

including, without limitation, (i) any recharacterization, subordination, avoidance or other

claim arising under or pursuant to section 105 or chapter 5 of the Bankruptcy Code or under

any other similar provisions of applicable state law, federal law or municipal law and (ii) any

right or basis to challenge or object to the amount, validity or enforceability of the applicable

DIP Obligations or any payments made on account of the applicable DIP Obligations, or the

validity, enforceability, priority or non-avoidability of the applicable DIP Liens securing the

applicable DIP Obligations; provided that, nothing in the Interim Order or herein shall relieve

the DIP Party Releasees from fulfilling their obligations or commitments under the DIP

Facility or operate as a release related thereto.

5. Cash Collateral. For purposes of this Final Order, the term "Cash

Collateral," including, without limitation, all cash proceeds of Prepetition Collateral, shall have

the meaning ascribed to it in section 363(a) of the Bankruptcy Code.

6. Use of Cash Collateral. The Debtors are hereby authorized, subject to the

terms and conditions of the DIP Documents, this Final Order, the Prepetition Collateral Trust

Agreement and in accordance with the Budget (as defined below), to use the Cash Collateral,

during the period from the Petition Date through termination of the DIP Obligations pursuant to

11
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the DIP Documents, solely for working capital and general corporate purposes. The Debtors'

right to use the Cash Collateral shall terminate automatically on the earlier of: (i) the Maturity

Date, as defined in the DIP Documents; and (ii) the occurrence of an Event of Default under any

DIP Documents, pursuant to which the DIP Agent provides the Debtors, with a copy to the

Debtors' counsel, five (5) days' prior written notice (which shall run concurrently with any

notice provided under the applicable DIP Documents).

7. Findings Retying the Financing and Use of Cash Collateral.

(a) Good cause has been shown for the entry of this Final Order.

(b) The Debtors have a need to obtain the full amount of the financing

provided under the DIP Facility and to use the Cash Collateral to, among other things, permit

the orderly continuation of their businesses, preserve their going concern value, maintain

business relationships with vendors, suppliers and customers, satisfy payroll obligations, make

Cases, and satisfy the Debtors' other working capital and operational needs. The access of the

Debtors to sufficient working capital and liquidity made available through the DIP Facility and

the use of Cash Collateral and other financial accommodations under the DIP Facility and

hereunder is vital to the preservation and maintenance of the Debtors' going concern value and

to the Debtors' successful reorganization.

(c) The Debtors are unable to obtain sufficient financing on more favorable

terms from sources other than the DIP Lenders under the DIP Documents and are unable to

obtain adequate unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code as

an administrative expense. The Debtors are also unable to obtain secured credit allowable

solely under sections 364(c)(l ), 364(c)(2) and 364(c)(3) of the Bankruptcy Code.

12
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(d) The DIP Agent and the DIP Lenders are willing to provide the DIP

Facility, subject to the terms and conditions set forth in the DIP Documents and the provisions

of this Order, as applicable, and provided that the DIP Liens, the Superpriority Claims and

other protections granted by this Order and the DIP Documents will not be affected by any

subsequent reversal or modification of this Order or any other order, as provided in section

364(e) of the Bankruptcy Code, which is applicable to the DIP Facility approved by this Order.

The DIP Agent and the DIP Lenders have acted in good faith in agreeing to provide the DIP

Facility approved by this Order and to be further evidenced by the DIP Documents and their

reliance on the assurances referred to above is in good faith.

(e) Among other things, entry of this Order will minimize disruption of the

Debtors' businesses and operations by enabling them to meet payroll and other critical

expenses, including vendor and professional fees. The DIP Facility as set forth herein is vital

to avoid immediate and irreparable loss or harm to the Debtors' estates, which will otherwise

occur if immediate access to the DIP Facility is not obtained. Consummation of the DIP

Facility pursuant to the terms of this Order therefore is in the best interests of the Debtors'

estates.

(~ The DIP Documents and the DIP Facility contemplated thereunder, each

as authorized hereunder, have been negotiated in good faith and at arm's length among the

Debtors, the DIP Agent and the DIP Lenders, and the terms of the DIP Facility are fair and

reasonable under the circumstances, reflect the Debtors' exercise of prudent business judgment

consistent with their fiduciary duties and are supported by reasonably equivalent value and fair

consideration. All of the Debtors' obligations and indebtedness arising under, in respect of or

in connection with the DIP Facility and the DIP Documents, including the Obligations (as

13
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defined in the DIP Documents, collectively, the "DIP Obli atg ions"), shall be deemed to have

been extended by the DIP Agent and the DIP Lenders and their affiliates in good faith, as that

term is used in section 364(e) of the Bankruptcy Code, and in express reliance upon the

protections offered by section 364(e) of the Bankruptcy Code, and shall be entitled to the full

protection of section 364(e) of the Bankruptcy Code in the event that this Order or any

provision hereof is vacated, reversed or modified on appeal or otherwise.

(g) The majority of the Prepetition Secured Noteholders have consented to the

Debtors' entry into the DIP Facility on the terns described herein and therein, including the

priming of their Prepetition Notes Liens by the DIP Liens in exchange for adequate protection

of their interest in the Prepetition Collateral as set forth in this Order and to the Refinancing.

(h) This Court concludes that entry of this Order is in the best interests of the

Debtors and their estates and creditors as its implementation will, among other things, allow

the Debtors to facilitate their chapter 11 goals and maximize the value of their assets.

(i) Based upon the record before the Bankruptcy Court, the terms of the use

of Cash Collateral and the adequate protection granted in this Final Order have been negotiated

at arms' length and in good faith, as that term is used in section 364(e) of the Bankruptcy

Code, and are in the best interests of the Debtors, their estates and creditors and are consistent

with the Debtors' fiduciary duties.

8. Authorization of the Financing and the DIP Documents.

(a) The Borrower is hereby authorized to borrow the full amount of money

pursuant to the DIP Facility, and the guarantors under the DIP Facility are hereby authorized to

guarantee such borrowings and the Borrower's obligations with respect to such borrowings, up

to an aggregate principal amount of $40,000,000 (plus interest, fees, amounts paid-in-kind,
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prepayment premiums, original issue discount, expenses (including professional fees and

expenses whether incurred pre- or post-petition) and other amounts, in each case, as provided

for in the DIP Documents) under the DIP Facility, in accordance with the terms of this Order

and the DIP Documents, which borrowings shall be used for all purposes permitted under the

DIP Documents, including, without limitation, to consummate the Refinancing, to provide

working capital for the Debtors and to pay interest, fees and expenses (including, the DIP

Agent's and DIP Lenders' professional fees and expenses whether incurred pre- or post-

petition) in accordance with this Order and the DIP Documents. Of the $40,000,000 specified

above (a) $27,500,000 was made available to the Borrower upon entry of the Interim Order

and (b) the remaining $12,500,000 will be made available to the Borrower as a delayed draw

term loan after the entry of this Final Order, with the actual principal amount available to be

borrowed at any time being subject to conditions set forth in the DIP Documents and this Final

Order.

(b) The Debtors were, pursuant to the Interim Order, and are hereby

authorized and directed to execute, issue, deliver, enter into and adopt, as the case may be, the

DIP Documents to be delivered pursuant hereto or thereto or in connection herewith or

therewith, including, without limitation, the Budget (as defined herein).

(c) In furtherance of the foregoing and without further approval of this Court,

each Debtor was, pursuant to the Interim Order, and is hereby authorized and directed to

perform all acts, to make, execute and deliver all instruments and documents (including,

without limitation, the execution or recordation of security agreements, mortgages and

financing statements), and, without further application to the Court, to pay all fees referred to

in this Final Order and in the DIP Documents including, without limitation, the reasonable fees
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and out-of-pocket expenses of the professionals of the DIP Agent and the D1P Lenders

(whether incurred pre-or post-petition).

(d) The Debtors are further hereby authorized to execute, deliver and perform

one or more amendments, waivers, consents or other modifications to and under the DIP

Documents, in such form as the Debtors and the DIP Agent may agree, and no finther approval

of the Bankruptcy Court shall be required for amendments, waivers, consents or other

modifications to and under the DIP Documents (and any reasonable fees paid in connection

therewith) that do not (A) shorten the maturity or the scheduled termination date thereunder, or

(B) increase the commitments or the rate of interest (other than invoking the default rate upon

an Event of Default) payable thereunder.

(e) The Debtors are further hereby authorized and directed to (i) make the

non-refundable payment to the DIP Agent or the DIP Lenders, as the case may be, of any fees

and other amounts due, including any reimbursement of indemnified obligations referred to in

the DIP Documents (and in any separate letter agreements between such applicable parties and

the Debtors in connection with the DIP Facility) and reasonable costs and expenses as may be

due from time to time, including, without limitation, the reasonable fees and expenses of the

professionals retained as provided for in the DIP Documents (whether incurred pre-or post-

petition), without the need to file retention motions or fee applications; (ii) perform all other

acts required under or in connection with the DIP Documents, including the granting and

perfection of the DIP Liens and the Superpriority Claims as permitted herein and therein; and

(iii) cause the execution and delivery of and performance under the DIP Facility's guarantees.

(f~ Upon execution and delivery of the DIP Documents, pursuant to the

provisions of the Interim Order, the DIP Documents constituted, and by the provisions of this
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Final Order, shall constitute valid and binding obligations of the Debtors, enforceable against

each Debtor party thereto in accordance with their terms, the Interim Order (as applicable) and

this Final Order. No obligation, payment, transfer or grant of a security or other interest under

the DIP Documents, the Interim Order or this Final Order shall be stayed, restrained, voidable,

or recoverable under the Bankruptcy Code or any applicable law (including, without limitation,

under section 502(d) of the Bankruptcy Code), or subject to any defense, reduction, set-off,

recoupment or counterclaim.

(g) The Debtors' borrowings from the DIP Lenders under the DIP Facility and

this Order will be used in a manner consistent with the terms and conditions of the applicable

DIP Documents and only in express accordance with and to the extent set forth in the Budget

(as defined below), solely (a) to consummate the Refinancing which occurred immediately

following entry of the Interim Order, whereupon the Prepetition Term Loan Liens were

released and terminated except that (ij unless otherwise ordered by the Court, if any Prepetition

Term Loan Debt is subsequently reinstated after the payment thereof because such payment (or

any portion thereo f is required to be returned or repaid to the Debtors or the DIP Lenders then

such Prepetition Term Loan Liens shall be reinstated (unless such Prepetition Term Loan Liens

shall have been avoided) and (ii) such reinstated Prepetition Term Loan Liens shall be junior

and subordinate in all respects to the DIP Lenders' liens on and security interests in the DIP

Collateral (as defined below) (including, without limitation, the DIP Liens (as defined below))

granted under this Final Order and/or the DIP Documents (such junior liens and security

interests of the Prepetition Lenders are hereinafter referred to as the "Continent Liens", and

any such reinstated Prepetition Term Loan Debt described in clause (i) of this sentence is

hereinafter referred to as the "Contingent Prepetition Debt"); and (b) for working capital and

17



Case 15-70444 Doc 156 Filed 05/05/15 Entered 05/05/15 14:27:24 Desc Mafn
Document Page 18 of 57

other general corporate purposes and payment of fees and expenses in connection with the

Cases. The Prepetition Lenders shall deliver or cause to be delivered, at the Debtors' cost and

expense, any termination statements, releases and/or assignments in favor of the DIP Agent

and the DIP Lenders or other documents, in each case as reasonably requested by the Debtors

or the DIP Agent in order to effectuate and/or evidence the release and termination of the

Prepetition Term Loan Liens.

(h) In the event that the Prepetition Lenders (in their capacities as such) are

ordered by the Bankruptcy Court to disgorge, refund or in any manner repay to the Debtors or

their estates any amounts (the "Disgorged Amounts") leading to Contingent Prepetition Debt,

the Disgorged Amounts, unless otherwise ordered by the Bankruptcy Court, shall be placed in

a segregated interest bearing account in which the Prepetition Lenders shall have the first lien

upon, pending a further final, non-appealable order of a court of competent jurisdiction

regarding the distribution of such Disgorged Amounts (either returning the Disgorged Amounts

to the Prepetition Lenders, distributing such amounts to the Debtors or otherwise); provided

that, to the extent the Disgorged Amounts are returned to the Prepetition Lenders, they shall

receive such amounts plus any interest accrued at the non-default rate set forth in the

Prepetition Term Loan Documents.

(i) (i) The proceeds from the DIP Loans shall not be loaned or advanced to,

or invested in (in each case, directly or indirectly), any entity that is not a Debtor, (ii) the

proceeds from the DIP Facility loaned or advanced to, or invested in, any non-Borrower

Debtor shall be evidenced by an intercompany note, in form and substance reasonably

satisfactory to the DIP Agent, for the full amount of the proceeds so loaned, advanced or

invested, (iii) such intercompany note shall be pledged to the DIP Agent for the benefit of the
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DIP Lenders, to secure the applicable DIP Obligations (as defined herein), and (iv) all

intercompany liens of the Debtors, if any, will be contractually subordinated to the liens

securing the DIP Facility on terms satisfactory to the DIP Agent.

(j) In no event shall the DIP Lenders or the Prepetition Secured Parties be

subject to the equitable doctrine of "marshalling" or any similar doctrine with respect to the

DIP Collateral or the Prepetition Collateral, as applicable.

(k) Following the date of the Interim Order and prior to the entry of this

Final Order, the Initial DIP Lenders, through secondary ►narket assignments, provided certain

qualified holders of the Prepetition Secured Notes (including the Initial DIP Lenders and each

member of the ad hoc group of Prepetition Secured Noteholders) with an opportunity to

participate in the DIP Facility on a pro rata basis based on any such holder's holdings of

Prepetition Secured Notes as of the Petition Date. For the avoidance of doubt, (i) any portion

of the DIP Facility that was not assigned pursuant to the foregoing was allocated on a pro rata

basis among the DIP Lenders, and (ii) any assignee pursuant to the assignment process

described herein was provided its pro rata share of commitment fees.

9. Superpriority Claims.

(a) Pursuant to section 364(c)(1) of the Bankruptcy Code, all of the DIP

Obligations shall constitute allowed superpriority senior administrative expense claims against

the Debtors with priority over any and all administrative expense claims, adequate protection

claims and all other claims against the Debtors, now existing or hereafter arising, of any kind

whatsoever, including, without limitation, all administrative expense claims of the kind specified

in sections 503(b) and 507(b) of the Bankruptcy Code, and over any and all administrative

expenses or other claims arising under sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a),
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507(b), 726, 1 l 13 or 1114 of the Bankruptcy Code (the "Super~priority Claims"), whether oc not

such expenses or claims may become secured by a judgment lien or other non-consensual lien,

levy or attachment, which allowed claims shall be payable from and have recourse to all pre-

petition and post-petition property of the Debtors and their estates and all proceeds thereof,

subject only to the payment of the Carve-Out (as defined below) to the extent specifically

provided for herein. Any payments, distributions or other proceeds received on account of such

Superpriority Claims shall be promptly delivered to the DIP Agent to be applied or further

distributed by the DIP Agent on account of the applicable DIP Obligations in such order as is

specified in this Order and the applicable DIP Documents. The Superpriority Claims shall be

entitled to the full protection of section 364(e) of the Bankruptcy Code in the event that this

Order or any provision hereof is vacated, reversed or modified, on appeal or otherwise.

(b) For purposes hereof, the "Carve-Out" means (i) all fees required to be paid

to the Clerk of the Bankruptcy Court and to the U.S. Trustee under 28 U.S.C. § 1930(a) and 3l

U.S.C. § 3717 (as to the U.S. Trustee, in such amount as agreed to by the U.S. Trustee or Order

of the Court); (ii) all reasonable fees and expenses incurred by a trustee appointed under section

70 I of the Bankruptcy Code in an amount not to exceed $50,000; (iii) to the extent allowed at

any time, but subject in all respects to the Budget (as defined in below) and the terms of this

Order, all accrued and unpaid fees, disbursements, costs and expenses ("Professional Fees")

(other than any monthly fee, restructuring fee, sale fee or other success fee of any investment

bankers or financial advisors of the Debtors), incurred by professionals or professional firms

retained by the Debtors and the Creditors' Committee, if any, whose retention has been approved

by the Court during these Cases pursuant to sections 327 and 1103 of the Bankruptcy Code

(collectively, "Professional Persons"), at any time before or on the first business day following
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delivery by any DIP Agent of a Carve Out Trigger Notice (as defined below), to the extent such

Professional Fees are allowed by the Bankruptcy Court whether prior to or after delivery of a

Carve Out Trigger Notice; and (iv) after the first business day following delivery by any DIP

Agent of the Carve Out Trigger Notice, to the extent allowed by the Bankruptcy Court, all

unpaid fees, disbursements, costs and expenses incurred by Professional Persons, in an aggregate

amount not to exceed $500,000 (the amount set forth in this clause (iv) being the "Carve-Out

"). For purposes of the foregoing, the term "Carve-Out Tri~~er Notice" shall mean a written

notice delivered by the DIP Agent to the Debtors and their lead counsel, the U.S. Trustee,

counsel to the Prepetition Lenders, counsel to the Prepetition Indenture Trustee, counsel to the

Prepetition Secured Noteholders and lead counsel to the Creditors' Committee, if any, which

notice may be delivered following the occurrence and during the continuation of an Event of

Default under the applicable DIP Documents, expressly stating that the Carve-Out Cap is

invoked and the Event of Default that is alleged to have occurred and be continuing. For the

avoidance of doubt and notwithstanding anything to the contrary herein or elsewhere, the Carve-

Out shall be senior to all DIP Obligations and liens securing the DIP Obligations. Nothing

herein shall be construed to impair the ability of any party to object to the allowance by the Court

of any of the fees, expenses, reimbursement or compensation described in clauses (i), (ii), (iii)

and (iv) above.

(c) The DIP Agent and DIP Lenders shall not be responsible for the direct

payment or reimbursement of any fees or disbursements of any Professional Persons incurred in

connection with these Cases or any successor cases under any chapter of the Bankruptcy Code.

Nothing in this Order or otherwise shall be construed (i) to obligate the DIP Agent or the DIP

Lenders in any way to pay compensation to or to reimburse expenses of any Professional
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Persons, or to guarantee that the Debtors have sufficient funds to pay such compensation or

reimbursement; (ii) to increase the Carve-Out if actual allowed Professional Fees are higher in

fact than reflected in the Budget (as defined below); or (iii) as consent to the allowance of any

professional fees or expenses of any Professional Persons. Any funding of the Carve-Out shall

be added to and made a part of the DIP Obligations and secured by the Collateral and otherwise

entitled to the p~~otections g~•anted under this Final Order, the DIP Documents, the Bankruptcy

Code and applicable law. The DIP Agent's and DIP Lenders' liens and claims shall, however,

be subject to the Carve-Out as set forth in this Final Order.

10. DIP Liens.

As security for the DIP Obligations, effective and perfected upon the date of the Interim

Order and without the necessity of the execution, recordation of filings by the Debtors of

mortgages, security agreements, control agreements, pledge agreements, financing statements or

other similar documents, or the possession or control by the DIP Agent or any DIP Lender of, or

over, any DIP Collateral, the security interests and liens identified below are hereby granted to

the DIP Agent for its own benefit and the respective benefit of the DIP Lenders (all property

identified in clauses (a), (b), (c), (d) and (e) below, together with all other property to which the

DIP Agent is granted a lien under the applicable DIP Documents (other than as expressly

excluded pursuant to this Order), being collectively referred to as the "DIP Collateral"), subject

to (a) the terms of the DIP Facility and (b) payment of the Carve-Out as provided herein (all such

liens and security interests granted to the DIP Agent, for its benefit and for the benefit of the DIP

Lenders, pursuant to this Order and the DIP Documents, the "DIP Liens"). Notwithstanding the

foregoing, any DIP Agent may take any action (and is, to the extent necessary in connection

therewith, hereby granted relief from the automatic stay), to evidence, confirm, validate or
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perfect, or to ensure the contemplated priority of, such liens, and the Debtors shall execute and

deliver to the DIP Agent and the DIP Lenders all such financing statements, notices and other

documents as the DIP Agent or any DIP Lender may reasonably request in connection therewith

and shall deliver account control agreements or other documentation in respect of and evidencing

perfection of all collection and deposit accounts to the extent required by the DIP Documents.

(a) First Lien on Unencumbered Property. Pursuant to section 364(c)(2) of

the Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected first priority

senior (but subject to the priorities set forth in the DIP Documents) security interest in and lien

upon all pre- and postpetition tangible and intangible property of the Debtors and the Debtors'

estates, whether existing on the Petition Date or thereafter acquired, that, on or as of the

Petition Date is not subject to valid, perfected and non-avoidable liens (or to valid liens in

existence as of the Petition Date that are subsequently perfected as permitted by section 546(b)

of the Bankruptcy Code) (collectively, "Unencumbered Property"), including without

li►nitation, all inventory, accounts, accounts receivable, general intangibles (or "intangibles"

under any applicable Canadian PPSL), chattel paper, contracts, owned real estate, real and

personal property leaseholds, property, plants, fixtures, machinery, equipment, as-extracted

collateral, all coal and other minerals as extracted from the ground, vehicles, vessels, deposit

accounts, commercial tort claims, documents, equity interests, books and records, cash and

cash collateral of the Debtors (whether maintained with the DIP Agent or otherwise) and any

investment of such cash and cash collateral, letter of credit rights, patents, copyrights,

trademarks, trade names, rights under license agreements and other intellectual property and

stock of subsidiaries of the Debtors.
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(b) Priming Liens on Prepetition Collateral. Pursuant to section 364(d)(1) of

the Bankruptcy Code, the DIP Agent, for the benefit of the DIP Lenders, shall have a valid,

binding, continuing, enforceable, fully-perfected first-priority senior priming lien on, and

security interest upon all pre- and post-petition property of the Debtors and any other obligors

or credit parties under the DIP Facility, including, without limitation, cash and cash collateral

of the Debtors (whether maintained with the DIP Agent or otherwise), including Cash

Collateral, and any investment of such cash and cash collateral, inventory, accounts receivable,

letter of credit rights and other rights to payment whether arising before or after the Petition

Date, contracts, properties, plants, equipment, vehicles, general intangibles, documents,

instruments, interests in leaseholds, real properties, patents, copyrights, trademarks, trade

names, other intellectual property, capital stock of subsidiaries and the proceeds, product,

offspring of profits of all the foregoing), whether now existing or hereafter acquired, that is

subject to the existing liens (i) presently securing the Prepetition Debt and (ii) that will secure

the Contingent Prepetition Debt in accordance with this Final Order. Such security interests

and liens shall be senior in all respects to the interests in such property of the Prepetition

Secured Parties arising from current and future liens of the Prepetition Secured Parties

(including, without limitation, the Contingent Liens and the Adequate Protection Liens granted

hereunder), but shall not be senior to any valid, perfected and unavoidable interest of other

parties arising out of liens, if any, on such property existing immediately prior to the Petition

Date. The DIP Collateral shall be deemed to include, among the other assets purported to be

collateral as described herein, all collateral securing All-Asset Priority Obligations; the DIP

Facility, DIP Obligations and DIP Liens shall be deemed to have all the rights and benefits of

All-Asset Priority Debt, All-Asset Priority Obligations and All-Asset Priority Liens (~s such
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terms are defined in the Prepetition Collateral Trust Agreement), in each case, to the extent the

proceeds of the DIP Facility refinanced the Prepetition Term Loans.

(c) Liens Junior to Certain Other Liens. Pursuant to section 364(c)(3) of the

Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected security interest

(subject to the priorities set forth in the DIP Documents) in and lien upon all pre- and

postpetition tangible and intangible property of the Debtors and the Debtors' estates (other than

property described in clauses (a), (b), or (d) of this paragraph 10, as to which the liens and

security interests in favor of the DIP Agent will be as described in such clauses), whether now

existing or hereafter acquired, that is subject to valid, perfected and unavoidable liens in

existence immediately prior to the Petition Date, or to any valid and unavoidable liens in

existence immediately prior to the Petition Date that are perfected subsequent to the Petition

Date as per►nitted by section 546(b) of the Bankruptcy Code (in each case, other than the

Prepetition Liens, the Contingent Liens and the Adequate Protection Liens), which security

interests and liens in favor of the DIP Agent are junior to such valid, perfected and unavoidable

liens.

(d) Liens Senior to Certain Other Liens. The DIP Liens shall not be subject or

subordinate to (i) any lien or security interest that is avoided and preserved for the benefit of

the Debtors and their estates under section 551 of the Bankruptcy Code or (ii) unless otherwise

provided for in the DIP Documents, any liens arising after the Petition Date including, without

limitation, any liens or security interests granted in favor of any federal, state, municipal or

other domestic or foreign governmental unit (including any regulatory body), commission,

board or court for any liability of the Debtors.

25



Case 15-70444 Doc 156 Filed 05/05/15 Entered 05/05/15 14:27:24 Desc Main
Document Page 26 of 57

(e) Notwithstanding the foregoing clauses (a), (b), (c) and (d), the DIP

Collateral under this Final Order shall exclude the Debtors' claims and causes of action under

sections 502(d), 544, 545, 547, 548, 549, 550 and 553 of the Bankruptcy Code, or any other

avoidance actions under the Bankruptcy Code (collectively, "Avoidance Actions"), but shall

include any proceeds or property recovered, unencumbered or otherwise the subject of

successful Avoidance Actions, whether by judgment, settlement or otherwise ("Avoidance

Proceeds").

ADEQUATE PROTECTION OF PREPETITON LENDERS

l l . Adequate Protection of Prepetition Lenders. Until the expiration of the

Challenge Period with no challenge having been brought or, if such a challenge is brought, upon

the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders, the

Prepetition Secured Lenders are entitled, pursuant to sections 361, 363(e) and 364(d)(1) of t11e

Bankruptcy Code, to adequate protection of their interest in the Prepetition Collateral, including

the Cash Collateral, for and equal in amount to the aggregate diminution in the value of the

Prepetition Lenders' interest in the Prepetition Term Loan Collateral, the Prepetition Term Loan

Debt and the Contingent Debt, including, without limitation, any such diminution resulting from

the sale, lease or use by the Debtors (or other decline in value) of Cash Collateral and any other

Prepetition Term Loan Collateral, the priming of the Prepetition Lenders' security interests and

liens in the Prepetition Terin Loan Collateral by the DIP Agent and the DIP Lenders pursuant to

the DIP Documents and the Interim Order and this Final Order, and the imposition of the

automatic stay pursuant to section 362 of the Bankruptcy Code. As adequate protection, the

Prepetition Lenders are hereby granted the following (collectively, the "Prepetition Lenders

Adequate Protection Obli ate ions"):
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(a) Adequate Protection Liens. The Prepetition Lenders have been granted

under the Interim Order and are hereby granted under this Final Order (effective and perfected

upon the date of the Interim Order and without the necessity of the execution by the Debtors of

mortgages, security agreements, pledge agreements, financing statements or other agreements),

in the amount of such diminution and the amount of any Contingent Debt, (a) a replacement

security interest in and lien upon all the DIP Collateral (excluding Avoidance Actions, but

including any Avoidance Proceeds), subject and subordinate only to (i) the DIP Liens and any

liens on the DIP Collateral to which such DIP Liens are junior and (ii) the Carve-Out (such

liens, the "Prepetition Lenders Adequate Protection Liens") and (b) the Contingent Liens to

secure any Contingent Prepetition Debt. Without limiting the generality of the foregoing, (A)

the Contingent Liens and the Prepetition Adequate Protection Liens granted to the Prepetition

Lenders hereunder shall be junior and subordinate in all respects to the DIP Liens and the

Carve-Out; (B) the Contingent Prepetition Debt shall be junior and subordinate in right of

payment to all DIP Obligations and the Carve-Out; (C) until such time as all of the DIP

Obligations are indefeasibly paid in full in cash in accordance with the DIP Documents and

this Final Order, the Prepetition Lenders shall have no right to seek or exercise any

enforcement rights or remedies in connection with the Contingent Prepetition Debt, the

Contingent Liens or the Prepetition Adequate Protection Liens, including, without limitation,

in respect of the occurrence or continuance of any Event of Default (as defined in the

Prepetition Credit Agreement); (D) the Prepetition Lenders shall be deemed to have consented

to any sale or disposition of DIP Collateral permitted under the DIP Facility or approved,

arranged for or by the DIP Agent or the requisite DIP Lenders, and shall terminate and release

upon any such sale or disposition all of its liens on and security interests in such DIP Collateral
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(where the DIP Agent also releases any DIP Liens as necessary); (E) the Prepetition Lenders

shall deliver or cause to be delivered, at the Debtors' cost and expense (for which the

Prepetition Lenders shall be reimbursed upon submission to the Debtors of invoices or billing

statements), any termination statements, releases or other documents necessary to effectuate

and/or evidence the release and termination of any Prepetition Lenders' liens on or security

interests in any portion of the DIP Collateral subject to any sale or disposition permitted under

the DIP Facility or approved or arranged for by the DIP Agent or any of the DIP Lenders

(where the DIP Agent also releases any DIP Liens as necessary); and (F) upon this Final Order

becoming a final and nonappealable order and the expiration of the Challenge Period (as

defined below) with no challenge having been brought, or if such a challenge is brought, upon

the entry of a final judgment and the payment to the Prepetition Lenders of all amounts owed

by the Debtors under the Prepetition Term Loan Documents, the Interim Order and this Final

Order, the Contingent Liens and the Prepetition Adequate Protection Liens shall terminate and

be released (automatically and without further action of the parties), and the Prepetition

Lenders shall execute and deliver such agreements to evidence and effectuate such termination

and release as the Debtors or the DIP Agent may request, and the Debtors and the DiP Agent

shall be authorized to file on behalf of the Prepetition Lenders such UCC termination

statements or such other filings as may be applicable to the extent such authorization is

required under the Uniform Commercial Code of the applicable jurisdiction.

(b) Section 507(b Claim. The Prepetition Lenders have been granted under

the Interim Order and are hereby granted under this Final Order, subject only to the

Superpriority Claims and the Carve-Out, a superpriority claim (the "Prepetition Lenders

Adequate Protection Claim"), as provided for in sections 503(b) and 507(b) of the Bankruptcy
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Code, immediately junior to the Superpriority Claims and any other claims under section

364(c)(l) of the Bankruptcy Code held by the DIP Agent and the DIP Lenders, and payable

from and having recourse to all prepetition and postpetition property of the Debtors and all

proceeds thereof (excluding Avoidance Actions, but including Avoidance Proceeds); provided,

however, that the Prepetition Lenders shall not receive or retain any payments, property or

other amounts in respect of the superpriority claims under sections 503(b) and 507(b) of the

Bankruptcy Code granted hereunder or under the Prepetition Term Loan Documents unless and

until the DIP Obligations have indefeasibly been paid in full in cash in accordance with the

DIP Documents; and provided further, that the Prepetition Lenders hereby irrevocably waive

the section 503(b) claim granted to them by the Interim Order and this Final Order upon the

expiration of the Challenge Period with no challenge having been brought or, if such a

challenge is brought, upon the entry of a final judgment resolving such challenge in favor of

the Prepetition Lenders.

(c) Fees and Expenses. The Debtors are authorized and directed under

sections 361, 363 and 364 of the Bankruptcy Code to make adequate protection payments as

follows: (i) payment of interest on a monthly basis at the default rate as set forth in the

Prepetition Credit Agreement (only to the extent of any amounts outstanding), (ii) immediate,

non-refundable cash payment of all accrued and unpaid fees and disbursements owing to the

Prepetition Lenders under the Prepetition Documents and incurred prior to the Petition Date,

(iii) until the expiration of the Challenge Period with no challenge having been brought or, if

such a challenge is brought, upon the entry of a final judgment resolving such challenge in

favor of the Prepetition Lenders, current cash payments of all reasonable out-of-pocket costs,

fees and expenses payable to the Prepetition Lenders under the Prepetition Documents as may
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hereafter be incurred in accordance with the Prepetition Documents, (iv) all reasonable fees,

costs, expenses and disbursements (whether incurred pre-or post-petition) of one primary

counsel, Paul, Weiss, Riflcind, Wharton &Garrison LLP, local counsel, including, without

limitation, in Virginia, Kutak Rock LLP, and Canada, Fasken Martineau Dumoulin LLP, and,

commencing March 6, 2015, all reasonable fees, costs, expenses and disbursements of one

financial advisor, Houlihan Lokey Capital, Inc., to the Prepetition Lenders promptly upon

receipt of invoices therefor without the need to file retention motions or fee applications, and

(v) continued maintenance and insurance of the Prepetition Term Loan Collateral and the DIP

Collateral as required under the Prepetition Term Loan Documents and the DIP Documents

(collectively, the "Prepetition Lenders Adequate Protection Payments")

ADEQUATE PROTECTION OF PREPETITON SECURED NOTEHOLDERS

l 2. Adequate Protection of Prepetition Secured Noteholders. The Prepetition

Secured Noteholders are entitled, pursuant to sections 361, 363(e), 364(d)(1) and 507 of the

Bankruptcy Code, to adequate protection of their interest in the Prepetition Notes Collateral,

including any Cash Collateral, for and equal in amount to any aggregate diminution in the value

of the Prepetition Secured Noteholders' interests in the Prepetition Notes Collateral, including,

without limitation, any such diminution resulting from the sale, lease or use by the Debtors (or

other decline in value) of Cash Collateral and the Prepetition Notes Collateral, the priming of the

Prepetition Secured Noteholders' security interests and liens in the Prepetition Notes Collateral

by the DIP Agent and the DIP Lenders pursuant to the DIP Documents and this Final Order and

the unposition of the automatic stay pursuant to section 362 of the Bankruptcy Code. As

adequate protection, the Prepetition Indenture Trustee and the Prepetition Secured Noteholders

are hereby granted the following (collectively, the "Prepetition Noteholders Adequate Protection
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Obli ati~ons", and together with the Prepetition Lenders Adequate Protection Obligations, the

"Adequate Protection Obli ate ions"):

(a) Prepetition Secured Noteholder Adequate Protection Liens. The

Prepetition Indenture Trustee, on behalf of itself and for the benefit of the Prepetition Secured

Noteholders, has been granted under the Interim Order and is hereby granted under this Final

Order (effective and perfected upon the date of the Intec•im Order and without the necessity of

the execution by the Debtors of mortgages, security agreements, pledge agreements, financing

statements or other agreements), in the amount of such diminution, a replacement security

interest in and lien upon all the DIP Collateral (excluding Avoidance Actions, but including

Avoidance Proceeds), subject and subordinate only to (i) the DIP Liens, (ii) the Carve-Out, (iii)

the Prepetition Liens, and (iv) the Prepetition Lenders Adequate Protection Liens (the

"Prepetition Noteholders Adequate Protection Liens", and together with the Pcepetitioil

Lenders Adequate Protection Liens, the "Adequate Protection Liens"). The Prepetition

Indenture Trustee and the Prepetition Secured Noteholders were, pursuant to the Interim Order,

and are hereby authorized, but not required, to file or record financing statements, intellectual

property filings, mortgages, notices of lien or similar instruments in any jurisdiction or take

any other action in order to validate and perfect the Prepetition Secured Noteholders Adequate

Protection Liens. Whether or not the Prepetition Indenture Trustee and the Prepetition Secured

Noteholders shall, in their respective sole discretion, choose to file such financing statements,

intellectual property filings, mortgages, notices of lien or similar instruments or otherwise

confirm perfection of the liens and security interests granted to them hereunder, such liens and

security interests shall be deemed valid, perfected, allowed, enforceable, non-avoidable and not

subject to challenge, dispute or subo~~dination as of the date of entry of the Interim Order.
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(b) Fees and Expenses. The Debtors are authorized and directed under

sections 361, 363 and 364 of the Bankruptcy Code to make non-refundable adequate protection

payments which shall include (a) ongoing payments, when due or as soon as practicable

thereafter, of all reasonable and documented fees, costs, expenses and disbursements, including

(i) after entry of this Final Order, $450,000 in fees and expenses payable to the ad hoc group of

Prepetition Secured Noteholders' primary prepetition counsel, (ii) the ad hoc group's

postpetition primary counsel, Paul, Weiss, Rifkind, Wharton &Garrison LLP, local counsel,

including, without limitation, in Virginia, Kutak Rock LLP, and Canada, Fasken Martineau

Dumoulin LLP (whether incurred pre- or post-petition), and, commencing March 6, 20l 5, all

reasonable and documented fees, costs, expenses and disbursements of financial advisor,

Houlihan Lokey Capital, Inc., each in its capacity as advisor, to the Prepetition Secured

Noteholders, and in each case, incurred in connection with the Debtors, the Chapter 11 Cases

or the transactions contemplated hereby and (iii) fees and expenses (including attorneys' fees)

of the Prepetition Indenture Trustee incurred (whether pre- or post-petition) in connection with

the Debtors, the Chapter 11 Cases or the transactions contemplated hereby to the extent

payable under the Prepetition Indenture; and (b) continued maintenance and insurance of the

Prepetition Notes Collateral and the DIP Collateral as required under the Prepetition

Documents and the DIP Documents (collectively, the "Prepetition Noteholders Adequate

Protection Pa,~", and together with the Prepetition Lenders Adequate Protection

Payments, the "Adequate Protection Payments").

(c) Prepetition Secured Noteholders' Section 507(b) Claim. The Prepetition

Indenture Trustee, on behalf of itself and the Prepetition Secured Noteholders, has been

granted under the Interim Order and is hereby granted under this Final Order, subject to the
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Carve-Out, a superpriority claim as provided for in section 507(b) of the Bankruptcy Code,

immediately junior to the Superpriority Claims held by the DIP Agent and the DIP Lenders and

the Prepetition Lenders Adequate Protection Claim, and payable from and having recourse to

all prepetition and postpetition property of the Debtors and all proceeds thereof (excluding

Avoidance Actions, but including Avoidance Proceeds); provided that, unless otherwise

expressly agreed to in writing by the DIP Agent, the Prepetition Lenders (until expiration of

the Challenge Period with no challenge having been brought or, if such a challenge is brought,

upon the entry of a final judgment resolving such challenge in favor of the Prepetition

Lenders), the Prepetition Indenture Trustee and the Prepetition Secured Noteholders shall not

receive or retain any payments, property or other amounts in respect of the superpriority claims

granted under the Interim Order or hereunder or under the Prepetition Documents unless and

until the DIP Obligations and Prepetition Term Loan Debt have indefeasibly been paid in cash

in full in accordance with the DIP Documents and this Final Order (the "Preaetition

Noteholders Adequate Protection Claim", and together with the Prepetition Lenders Adequate

Protection Claim, the "Adequate Protection Claims").

] 3. Sufficiency of Adequate Protection.

(a) Under the circumstances and given that the Adequate Protection Liens, the

Adequate Protection Claims and the Adequate Protection Payments (collectively, the

"Adequate Protection Obli ate ions") are consistent with the Bankruptcy Code, the Bankruptcy

Court finds that such adequate protection is reasonable and sufficient to protect the interests of

the Prepetition Secured Parties. Except as expressly provided herein, nothing contained in this

Final Order (including, without limitation, the authorization of the use of any Cash Collateral)
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shall impair or modify any rights, claims or defenses available in law or equity to any

Prepetition Secured Party, the DIP Agent or any DIP Lenders.

(b) Notwithstanding anything in paragraphs 11 and 12 to the contrary,

following delivery of a Carve-Out Trigger Notice and prior to the payment to the Prepetition

Secured Parties on account of any adequate protection or otherwise, the DIP Obligations shall

have been paid in full.

(c) The Adequate Protection Obligations (A) shall not be subject to sections

510, 549, 550 or 551 of the Bankruptcy Code or section 506(c) of the Bankruptcy Code or the

"equities of the case" exception of section 552 of the Bankruptcy Code, (B) shall not be

subordinate to, or pari passu with, (x) any lien that is avoided and preserved for the benefit of

the Debtors and their estates under section 551 of the Bankruptcy Code or otherwise or (y) any

intercompany or affiliate liens or claims of the Debtors, and (C) shall be valid and enforceable

against any trustee, any other estate representative or litigation trust appointed in these Cases or

any successor cases, and/or upon the dismissal of any of these Cases.

14. Proceeds of Subsequent Financing. If the Debtors, any trustee, any

examiner with enlarged powers, any responsible officer or any other estate representative

subsequently appointed in these Cases or any successor cases, shall obtain credit or incur debt

pursuant to Bankruptcy Code sections 364(b), 364(c) or 364(d) in violation of the DIP

Documents at any time prior to the indefeasible repayment in full in cash of all DIP Obligations

and the termination of the DIP Agent's and the DIP Lenders' obligation to extend credit under

the DIP Facility, including subsequent to the confirmation of any plan with respect to the

Debtors and the Debtors' estates, and such financing is secured by any DIP Collateral, then all
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the cash proceeds derived from such credit or debt shall immediately be turned over to the DIP

Agent to be applied as set forth the DIP Documents.

5. Refinancing of the Prepetition Term Loan Debt. Following the entry of

the Interim Order and as part of the initial borrowing under the DIP Facility, the Debtors used a

portion of the proceeds from the DIP Facility, which portion was designated as "All-Asset

Priority Lien Debt" (as such term is defined in the Prepetition Collateral Trust Agreement), in

accordance with the DIP Documents and the Interim Order to consummate the Refinancing,

upon which, the existing liens on the Prepetition Term Loan Collateral were released and

terminated (which shall be deemed to have occurred upon the expiration of the Challenge Period

(as defined below) with no challenge having been brought or, if such a challenge is brought,

upon the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders).

After the Refinancing, the Debtors and the DIP Agent were, pursuant to the Interim Order, and

are hereby authorized to execute and file any termination statements, releases or other documents

necessary to effectuate and/or evidence the release and termination of the Prepetition Lenders'

liens on or security interests in any portion of the Prepetition Term Loan Collateral, and the

Prepetition Lenders shall deliver or cause to be delivered, at the Debtors' cost and expense, any

termination statements, releases and/or assignments in favor of the DIP Agent, the DIP Lenders

or other documents, in each case as reasonably requested by the Debtors or the DIP Agent in

order to effectuate and/or evidence the release and termination of the Prepetition Lens.

Notwithstanding anything to the contrary in the Interim Order, this Final Order or in any other

order of this Court, the Prepetition Term Loan Debt, including, without limitation, All-Asset

Priority Lien Debt, All-Asset Priority Obligations and All-Asset Priority Liens (as such terms are

defined in the Prepetition Collateral Trust Agreement) shall not be deemed discharged or the
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Refinancing deemed consummated until the expiration of the Challenge Period with no challenge

having been brought or, if such a challenge is brought, upon the entry of a final judgment

resolving such challenge in favor of the Prepetition Lenders.

16. Disposition of DIP Collateral; Rights of DIP Agent and DIP Lenders. The

Debtors shall not sell, transfer, lease, encumber or otherwise dispose of any portion of the DIP

Collateral without the prior written consent of the DIP Agent (and no such consent shall be

implied, from any other action, inaction or acquiescence), except as expressly permitted in the

DIP Documents.

l 7. Protection of DIP Lenders' Rights.

(a) The automatic stay provisions of section 362 of the Bankruptcy Code shall

be vacated and modified (and any stay of such vacation or modification under Bankruptcy Rule

4001(a)(3) is waived) without further order of the Bankruptcy Court to the extent necessary to

permit the DIP Agent and the DIP Lenders to exercise all rights and remedies provided for in

the DIP Documents and this Final Order without further order of or application or motion to

the Bankruptcy Court, provided that, such rights and remedies that are exercisable only upon

the occurrence of an Event of Default (as defined in the DIP Documents and as set forth in this

Final Order), but subject in all respects to the Carve-Out Cap, shall require the DIP Agent to

give eve (5) days' prior written notice (which five days' notice period (the "Default Notice

Period") shall run concurrently with any notice provided under the DIP Documents) to the U.S.

Trustee, the Debtors, the Prepetition Lenders, the Prepetition Indenture Trustee, the Prepetition

Secured Noteholders, and the Creditors' Committee, if any, of such DIP Agent's intent to

exercise such rights and remedies; provided that, the Debtors shall not have the right to contest

the enforcement of the remedies set forth in this Final Order and the DIP Documents on any
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basis other than an assertion that an Event of Default has not occurred or has been cured within

the cure periods expressly set forth herein or in the applicable DIP Documents; and provided

further that during the Default Notice Period, the Debtors shall have no authority to borrow

under the DIP Facility unless the DIP Agent otherwise consents, and the DIP Agent may

terminate the DIP Facility and declare the DIP Obligations to be immediately due and payable,

and the Debtors' authority to use Cash Collateral shall be as set forth in the Budget and limited

solely to payment of expenses critical to preservation of the Debtors' estates and the payment

of the fees, costs and expenses to administer these Chapter 11 Cases, as agreed by the DIP

Agent in its sole discretion. The Debtors and the Prepetition Secured Parties shall waive any

right to seek relief under the Bankruptcy Code, including under section 105 thereof, to the

extent such relief would restrict or impair the rights and remedies of the DIP Agent and the

DIP Lenders set forth in this Final Order and in the DIP Documents.

(b) The DIP Agent's or any DIP Lender's delay or failure to exercise rights

and remedies under the applicable DIP Documents or this Final Order shall not constitute a

waiver of such DIP Agent's or such DIP Lender's rights hereunder, thereunder or otherwise,

unless any such waiver is pursuant to a written instrument executed in accordance with the

terms of the applicable DIP Documents.

(c) Except as otherwise expressly set forth in this Final Order, the Debtors

irrevocably waive any right, without the prior written consent of the DIP Agent, (a) to grant or

impose, under section 364 of the Bankruptcy Code or otherwise, liens or security interests in

any DIP Collateral, whether senior, equal or subordinate to the DIP Agent's liens and security

interests; (b) to use, or seek to use, Cash Collateral or (c) to modify or affect any of the rights

of the DIP Agent or the DIP Lenders under this Final Order or the DIP Documents by any plan
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of reorganization proposed or confirmed in these Chapter 11 Cases or subsequent order

entered in these Chapter 11 Cases.

18. Approved Budd.

(a) For purposes of this Order, the term "Budget" means the following: (a) the

budget, attached to the Interim Order as Exhibit A, the "Initial Budget," which is an initial 13-

week budget delivered by the Debtors to the DIP Agent prior to the Petition Date and

commencing with the week during which the Petition Date occurs, containing line items of

sufficient detail to reflect the Debtors' consolidated projected receipts and disbursements for

such l 3-week period, including, without limitation, the anticipated weekly uses of the DIP

Facility and cash collateral for such period, and which shall provide, among other things, for

the payment of the fees and expenses, including professional fees relating to the DIP Facility

(whether incurred pre-or post-petition), ordinary course expenses, fees and expenses related to

the Cases, and working capital and other general corporate needs, which Initial Budget was in

form and substance acceptable and approved by the DIP Agent and Majority Lenders (as

defined in the DIP Facility), in their sole discretion (as such Initial Budget shall be amended,

supplemented and/or extended in the manner set forth in this Final Order, the "Bud et"); and

(b) on or before 5:00 p.m. prevailing Eastern Time on the first Business Day (as defined in the

DIP Facility) of each month following the Petition Date, commencing with May 1, 2015, the

Debtors shall furnish a monthly supplement to the Initial Budget (or the previously

supplemented Budget, as the case may be), covering a 13-week period that commences with

the week such supplement is delivered, together with a variance analysis from the Budget (or

the previously supplemented Budget, as the case may be). Such monthly supplements to the

Budget shall become the Budget upon the earlier of (a) written acknowledgement from the DIP
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Agent that the proposed supplement is substantially in the form of the Initial Budget (or the

previously supplemented Budget, as the case may be) and is otherwise in form and substance

acceptable to and is approved by the DIP Agent and Majority Lenders (provided that any

proposed changes in the proposed supplement to any of the Budget figures already covered by

the Initial Budget (or the previously supplemented Budget, as the case may be) must be

satisfactory to the DIP Agent in its sole discretion) or (b) within l 0 Business Days after receipt

of such proposed supplement by the DIP Agent, provided that the DIP Agent has not provided

a written objection to the proposed supplement; the Initial Budget (or the previously

supplemented Budget, as the case may be) shall remain the Budget if the DIP Agent objects to

the proposed supplement and until such time as the DIP Agent provides written

acknowledgement that a revised version of the proposed supplement is otherwise in foril~ and

substance acceptable to and is approved by the DIP Agent. Notwithstanding anything herein or

in the DIP Documents to the contrary, unless specifically authorized hereunder or in writing by

the DIP Agent or as may be provided in the Budget, no cash collateral may be paid or

transferred to any non-Debtor subsidiary or affiliate of the Debtors.

(b) Notwithstanding anything in the DIP Doc~ul~ents to the contrary, the

Debtors shall also deliver to the DIP Agent (i) no later than 5:00 p.m. (ET) on Wednesday oi'

each calendar week following the immediately preceding week, commencing on April 15,

2015, an updated variance report (the "Variance Re o~rt") on a weekly basis setting forth (1)

actual cash receipts and disbursements for the prior week and (2) all variances, on an

individual line item basis and an aggregate basis, as compared to the previously delivered

Budget on a weekly and cumulative basis, and an explanation, in reasonable detail, for any

material variance, certified by a Senior Officer (as defined in the DIP Facility) of Parent, (ii) no
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later than 5:00 p.m. (ET) on the first Business Day (as defined in the DIP Facility) of each

calendar month, an updated Budget and (iii) no later than the date that the Variance Report for

the last week of each month is required to be delivered to the DIP Agent, (x) a variance report

on a monthly basis setting forth (1) actual cash receipts and disbursements for the applicable

month, (2) all variances, on an individual line item basis and an aggregate basis, as compared

to the previously delivered Budget on a monthly basis, and (3) an explanation, in reasonable

detail, for any material variance, certified by a Senior Officer (as defined in the DIP Facility)

of Parent (the "Budget Variance Report") and (y) a report detailing fees and expenses for

professional services incurred by the Debtors during the preceding calendar month. As of the

last day of each calendar month commencing with the calendar month ending April 30, 20l 5,

(a) aggregate disbursements of the Debtors (other than professional fees) made as set forth in

the Budget Variance Report for such month shall not be greater than 120% of the aggregate

amount specified in the corresponding applicable Budget; and (b) aggregate revenues of the

Debtors received as set forth in the Budget Variance Report for such month shall be not less

than 80% of the aggregate amount specified in the corresponding applicable Budget.

19. Limitation on Char~in~ Expenses Against Collateral. Except to the extent

of the Carve-Out, no expenses of administration of the Cases or any future proceeding that may

result therefrom, including a case under chapter 7 of the Bankruptcy Code, shall be charged

against or recovered from the Collateral pursuant to section 506(c) of the Bankruptcy Code, the

enhancement of collateral provisions of section 552 of the Bankruptcy Code, or any other legal

or equitable doctrine (including, without limitation, unjust enrichment) or any similar principle

of law, without the prior written consent of the DIP Agent and the DIP Lenders, as the case may

be with respect to their respective interests, and no consent shall be implied from any action,
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inaction or acquiescence by the DIP Agent or the DIP Lenders. In no event shall the DIP Agent

or the DIP Lenders be subject to (i) the "equities of the case" exception contained in section

552(b) of the Bankruptcy Code or (ii) the equitable doctrine of "marshaling" or any other similar

doctrine with respect to the Collateral.

20. Payment of Fees and Expenses.

(a) No payments (including professional fees and expenses) with respect to

the DIP Obligations or the Adequate Protection Obligations shall be subject to Bankruptcy

Court approval or required to be maintained in accordance with the U.S. Trustee Guidelines,

and no recipient of any such payments shall be required to file any interim or final fee

applications with the Bankruptcy Court or otherwise seek the Bankruptcy Court's approval of

any such payments; provided, however, such invoices shall be submitted to the Debtors, the

U.S. Trustee, and the Creditors' Committee (if any) at least 10 days prior to the payment

thereof.

(b) Seaport Global Securities LLC ("SGS"), the Debtors' financial advisors

and investment bankers, stipulates that no DIP Financing Fee (as defined in that certain

engagement letter, dated as of December 7, 2014, with the Debtors (the "Engagement Letter"))

shall be payable to SGS, under Section 4(c) of the Engagement Letter or otherwise, as a result

of the Debtors' entry into the DIP Documents and the funding provided thereunder (including

any incremental funding contemplated thereunder) in accordance with the Interim Order and

this Final Order.

21. Credit Bid. The DIP Agent and the DIP Lenders, shall have the right to

credit bid a portion of or all of their respective claims in connection with a sale of the Debtors'

assets under section 363 of the Bankruptcy Code or under a plan of reorganization. The
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Prepetition Lenders and the Prepetition Secured Noteholders (subject to the terms of the

Prepetition Documents) shall have the right to credit bid a portion of or all of their respective

claims in connection with a sale of the Debtors' assets under section 363 of the Bankruptcy Code

or under a plan of reorganization, unless the Bankruptcy Court, for cause, orders otherwise.

22. Perfection of DIP Liens.

(a) The DIP Agent and the DIP Lenders were, pursuant to the Interim Order,

and are hereby authorized, but not required, to file or record (and to execute in the name of the

Debtors, as its true and lawful attorney, with full power of substitution, to the maximum extent

permitted by law) financing statements, trademark filings, copyright filings, mortgages, notices

of lien or similar instruments in any jurisdiction, or take possession of or control over deposit

accounts and securities accounts or any other asset, in each case, to validate and perfect the

liens and security interests granted to them in the DIP Documents, the Interim Order and this

Final Order. Whether or not the DIP Agent on behalf of the DIP Lenders, each in its

discretion, chooses to file such financing statements, trademark filings, copyright filings,

mortgages, notices of lien or similar instruments, or take possession of or control over deposit

accounts and securities accounts or any other assets, such liens and security interests shall be

deemed valid, perfected, allowed, enforceable, non-avoidable and not subject to challenge

dispute or subordination, at the time and on the date of entry of the Interim Order. Upon the

reasonable request of the DIP Agent, without any further consent of any party, the D[P Agent,

the Debtors, each DIP Lender and the Prepetition Secured Parties are authorized and directed

to take, execute, deliver and file such instruments (in each case, without representation or

warranty of any kind) to enable the DIP Agent to further perfect the DIP Liens.
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(b) A certified copy of this Final Order may, in the discretion of the DIP

Agent, be filed with or recorded in filing or recording offices in addition to or in lieu of such

financing statements, mortgages, notices of lien or similar instruments, and all filing offices are

hereby authorized to accept such certified copy of this Final Order for filing and recording.

For the avoidance of doubt, the automatic stay provisions of section 362(a) of the Bankruptcy

Code shall be modified (and any stay of such modification under Bankruptcy Rule 4001(a)(3)

is waived) to the extent necessary to permit the DIP Agent to take all actions, as applicable,

referenced in this subparagraph (b) and in the immediately preceding subparagraph (a).

(c) Any provision of any lease or other license, contract or other agreement

that requires (i) the consent or approval of one or more landlords or other parties or (ii) the

payment of any fees or obligations to any governmental entity, in order for any Debtor to

pledge, grant, sell, assign, or otherwise transfer any such leasehold interest, or the proceeds

thereof, or other Collateral related thereto, was, under the Interim Order, and is hereby deemed

to be inconsistent with the applicable provisions of the Bankruptcy Code. Any such provision

shall have no force and effect with respect to the granting ofpost-petition liens on such

leasehold interest or the proceeds of any assignment and/or sale thereof by any Debtor in favor

of the DIP Lenders in accordance with the terms of the DIP Documents or this Final Order.

23. Preservation of Rights Granted Under the Order.

(a) Except as expressly provided herein or in the DIP Documents, no claim or

lien having a priority senior to or pari passu with those granted by the Interim Order, this Final

Order and the DIP Documents to the DIP Agent, the DIP Lenders and the Prepetition Secured

Parties shall be granted or allowed while any portion of the DIP Obligations or the Adequate

Protection Obligations (with respect to the Prepetition Term Loan Debt, until the expiration of
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the Challenge Period with no challenge having been brought or, if such a challenge is brought,

upon the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders)

remain outstanding, and the DIP Liens and the Adequate Protection Liens (with respect to the

Prepetition Term Loan Liens, until the expiration of the Challenge Period with no challenge

having been brought or, if such a challenge is brought, upon the entry of a final judgment

resolving such challenge in favor of the Prepetition Lenders) shall not (i) be subject to or junior

to (A) any lien or security interest that is avoided and preserved for the benefit of the Debtors

and their estates under section SS l of the Bankruptcy Code or (B) any liens arising after the

Petition Date, including, without limitation, any liens or security interests granted in favor of

any federal, state, municipal or other domestic or foreign governmental unit (including any

regulatory body), commission, board or court for any liability of the Debtors, or (ii)

subordinate to or made pari passu with any other lien or security interest, whether under

sections 363 or 364 of the Bankruptcy Code or otherwise.

(b) In addition to the Events of Default set forth in the DIP Documents, unless

all D1P Obligations and all Adequate Protection Obligations shall have been indefeasibly paid

in full in cash, the Debtors shall not seek, and it shall constitute an Event of Default under the

DIP Documents and terminate the right of the Debtors to use Cash Collateral hereunder if any

of the Debtors seek, or if there is entered, unless the DIP Agent has otherwise consented:

(i) any modification or extension of this Final Order without the prior written consent of the

DIP Agent, the Prepetition Lenders, the Prepetition Indenture Trustee, and the Prepetition

Secured Noteholders, and no such consent shall be implied by any other action, inaction or

acquiescence by the DIP Agent, the Prepetition Lenders, the Prepetition Indenture Trustee, and

the Prepetition Secured Noteholders, (ii) an order• converting or dismissing these Chapter 11
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Cases; (iii) an order appointing a Chapter 11 trustee in these Chapter 11 Cases or any other

representative or other similar appointment, (iv) an order appointing an examiner with enlarged

powers in these Chapter 1 ] Cases, (v) an order providing for a change of venue with respect to

these Chapter 11 Cases and such order shall not have been reversed or vacated within ten (10)

days; (vi) an order approving a plan of reorganization or the sale of all or substantially all of

the DIP Collateral (except to the extent permitted under the DIP Documents) or the Prepetition

Collateral (except to the extent permitted under the Prepetition Documents) shall have been

entered which does not provide for the repayment in full in cash of all DIP Obligations (other

than any contingent obligations not yet due and payable) and all Contingent Obligations and

Adequate Protection Obligations (with respect to the Prepetition Lenders Contingent

Obligations and Adequate Protection Obligations, until the expiration of the Challenge Period

with no challenge having been brought or, if such a challenge is brought, upon the entry of a

final judgment resolving such challenge in favor of the Prepetition Lenders) upon the

consummation thereof. If an order dismissing these Chapter 11 Cases under section 1112 of

the Bankruptcy Code or otherwise is at any time entered, such order shall provide (in

accordance with sections l OS and 349 of the Bankruptcy Code) that (x) the Superpriority

Claims, 507(b) claims, priming liens, security interests and replacement security interests

granted to the DIP Agent, the DIP Lenders and the Prepetition Secured Parties, including,

without limitation, the DIP Liens, the Adequate Protection Liens, the Adequate Protection

Claims and Adequate Protection Payments, the 507(b) claims, and the other administrative

expense claims granted pursuant to this Final Order shall continue in full force and effect and

shall maintain their priorities as provided in this Final Order (and that such Superpriority

Claims, priming liens, security interests and replacement security interests granted to the DIP
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Agent, the D1P Lenders and the Prepetition Secured Parties, including, without limitation, the

DIP Liens, the Adequate Protection Liens, the Adequate Protection Claims and Adequate

Protection Payments, the 507(b) claims, and the other administrative expense claims, liens and

security interests, shall, notwithstanding such dismissal, remain binding on all parties in

interest, including t11e priorities set forth herein and in the DIP Documents) until all DIP

Obligations and all Adequate Protection Obligations (with respect to the Prepetition Lenders

Adequate Protection Obligations, until the expiration of the Challenge Period with no

challenge having been brought or, if such a challenge is brought, upon the entry of a final

judgment resolving such challenge in favor of the Prepetition Lenders) shall have been paid

and satisfied in full and (y) the Bankruptcy Court shall retain jurisdiction, notwithstanding such

dismissal, for the purposes of enforcing the claims, liens and security interests referred to in

clause (x) above; provided that the Prepetition Secured Parties shall not receive or retain any

payments, property or other amounts in respect of the Prepetition Debt or under the Prepetition

Documents unless and until the DIP Obligations have indefeasibly been paid in cash in full in

accordance with the DIP Documents.

(c) If any or all of the provisions of this Final Ocder are hereafter reversed,

modified, vacated or stayed, such reversal, modification, vacation oc stay shall not affect (i) the

validity, priority or enforceability of any DIP Obligations or the Adequate Protection

Obligations incurred prior to the actual receipt of written notice by the DIP Agent, the

Prepetition Lenders or the Prepetition Indenture Trustee, as applicable, of the effective date of

such reversal, modification, vacation or stay or (ii) the validity, priority or enforceability of any

lien or priority authorized or created hereby or pursuant to the DIP Documents with respect to

any DIP Obligations or the Adequate Protection Obligations. Notwithstanding any such

.~
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reversal, modification, vacation or stay, any use of Cash Collateral, the DIP Obligations or the

Adequate Protection Obligations incurred by the Debtors to the DIP Agent, the DIP Lenders,

or the Prepetition Secured Parties, as the case may be, prior to the actual receipt of written

notice by the DIP Agent, the Prepetition Lenders or the Prepetition Indenture Trustee of the

effective date of such reversal, modification, vacation or stay shall be governed in all respects

by the original provisions of this Final Order, and the DIP Agent, the DIP Lenders, and the

Prepetition Secured Parties shall be entitled to all the rights, remedies, privileges and benefits

granted in section 364(e) of the Bankruptcy Code (including, without limitation, with respect to

any payments received in connection with the Refinancing), this Final Order and pursuant to

the DIP Documents.

(d) Except as expressly provided in this Final Order or in the DIP Documents,

the DIP Obligations and the Adequate Protection Obligations, including the DIP Liens, the

Superpriority Claims, the 507(b) claims, the Adequate Protection Liens, the Adequate

Protection Claims, the Adequate Protection Payments and all other rights and remedies of the

DIP Agent, the DIP Lenders and the Prepetition Secured Parties granted by the provisions of

this Final Order and the DIP Documents shall survive, and shall not be modified, impaired or

discharged by (i) the entry of an order converting any of these Chapter 11 Cases to a case

under Chapter 7, dismissing these Chapter 11 Cases, approving the sale of any DIP Collateral

pursuant to section 363(b) of the Bankruptcy Code (except to the extent permitted by the DIP

Documents, or except to the extent that a release of such liens is authorized under the

Prepetition Collateral Trust Agreement) or by any other act or omission or (ii) the entry of an

order confirming a plan of reorganization in these Chapter 11 Cases (except an Acceptable

Reorganization Plan (as defined in the DIP Facility)) and, pursuant to sectio~l 1 141(d)(4) of the
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Bankruptcy Code, the Debtors have waived any discharge as to any remaining DIP Obligations

or Adequate Protection Obligations. The terms and provisions of this Final Order and the DIP

Documents shall continue in the Chapter 11 Cases, in any successor cases, or in any

superseding Chapter 7 cases under the Bankruptcy Code, and the DIP Obligations and the

Adequate Protection Obligations, including the DIP Liens, the Superpriority Claims, the

Adequate Protection Liens, the Adequate Protection Claims, the Adequate Protection

Payments, the other administrative expense claims granted pursuant to this Final Order and all

other rights and remedies of the DIP Agent, the DIP Lenders and the Prepetition Secured

Parties granted under the DIP Documents and this Final Order shall continue in full force and

effect and shall be binding on any Chapter 7 trustee, Chapter 11 trustee, any litigation trust

representative, other or similar party hereinafter appointed or elected for the Debtors' estates

until all DIP Obligations and all Adequate Protection Obligations are indefeasibly paid ~i~ full

in cash as set forth herein and in the DIP Documents.

24. Exculpation. Nothing in this Final Order, the Interim Order, the DIP

Documents, or any other documents related to the transactions contemplated hereby shall in any

way be construed or interpreted to impose or allow the imposition upon the DIP Agent or any

DIP Lender of any liability for any claims arising from the prepetition or postpetition activities

of the Debtors in the operation of their businesses, or in connection with their restructuring

efforts. In addition, (a) the DIP Agent and the DIP Lenders shall not, in any way or manner, be

liable or responsible for (i) the safekeeping of the Collateral, (ii) any loss or damage thereto

occurring or arising in any manner or fashion from any cause, (iii) any diminution in the value

thereof, or (iv) any act or default of any carrier, servicer, bailee, custodian, forwarding agency, or

other person, and (b) all risk of loss, damage, or destruction of the Collateral shall be borne by

48



Case 15-70444 Doc 156 Filed 05/05/15 Entered 05/05/15 14:27:24 Desc Mafn
Document Page 49 of 57

the Debtors; provided that, (i) the foregoing shall not apply to any act or omission by the DIP

Agent or the DIP Lenders that constitutes gross negligence or willful misconduct by the DIP

Agent or the D1P Lenders as finally determined by a court of competent jurisdiction.

25. Effect of Stipulations On Third Parties.

(a) The stipulations and admissions contained in this Final Order, including,

without limitation, in paragraph 4 of this Final Order, shall be binding upon each Debtor and

their subsidiaries and any of their respective successors and assigns (including, without

limitation, any Chapter 7 or Chapter 11 trustee appointed or elected for a Debtor), and each

person or entity party to the DIP Documents in accordance with their respective terns and the

terms of this Final Order, in all circumstances.

(b) The stipulations and admissions contained in this Final Order, including

without limitation, in paragraph 4 of this Final Order, shall be binding on a permanent basis upon

all other parties in interest, including any statutory or non-statutory committees appointed or

formed in the Chapter 11 Cases (including the Creditors' Committee, if any) and any other

person or entity acting on behalf of the Debtors' estates, unless (a) such committee or any other

party-in-interest, in each case, with requisite standing granted by the Bankruptcy Court, has

timely and properly filed an adversary proceeding or contested matter (subject to the limitations

contained herein, including, inter alia, in paragraph 26) by no later than the date that is 60 days

after the Petition Date (ii) any such later date agreed to in writing by the Prepetition Lenders or

the Prepetition Indenture Trustee, as applicable, and (iii) such longer period as the Bankruptcy

Court orders for cause shown prior to the expiration of such period (the "Challenge Period"), (l )

challenging the validity, enforceability, priority, extent, or amount of the obligations under the

Prepetition Documents (the "Prepetition Obli,atg ions") or the liens, subject to valuation under

,.
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section 506 of the Bankruptcy Code, on the Prepetition Collateral securing the Prepetition

Obligations or (2) otherwise asserting or prosecuting any avoidance actions or any other claims,

counterclaims or causes of action, objections, contests or defenses (collectively, the "Claims and

Defenses") against the Prepetition Secured Parties or their respective agents, affiliates,

subsidiaries, directors, officers, representatives, attorneys or advisors in connection with any

matter related to the Prepetition Obligations or the Prepetition Collateral, and (b) an order is

entered by a court of competent jurisdiction and becomes final and non-appealable in favor of

the plaintiff sustaining any such challenge or claim in any such duly filed adversary proceeding

or contested matter; provided that, (i) as to the Debtors, all such Claims and Defenses are hereby

irrevocably waived and relinquished as of the Petition Date and (ii) any challenge or claim shall

set forth with specificity the basis for such challenge or claim and any challenges or claims not

so specified prior to the expiration of the Challenge Period shall be forever deemed waived,

released and barred. if no such adversary proceeding or contested matter is timely and properly

filed in respect of the Prepetition Obligations, (x) the Prepetition Term Loan Debt to the extent

not heretofore repaid and the other Prepetition Obligations shall constitute allowed claims, not

subject to counterclaim, setoff, subordination, recharacterization, subordination, defense or

avoidance, for all purposes in the Chapter 11 Cases and any subsequent Chapter 7 cases, (y) the

liens on the Prepetition Collateral securing the Prepetition Obligations, as the case may be, shall

be deemed to have been, as of the Petition Date, and to be, legal, valid, binding, perfected and of

the priority specified in paragraph 4, not subject to defense, counterclaim, recharacterization,

subordination or avoidance and (z) the Prepetition Obligations, the Prepetition Secured Parties,

and the liens on the Prepetition Collateral granted to secure the Prepetition Obligations, as the

case may be, shall not be subject to any other or further challenge by any statutory or non-
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statutory committees appointed or formed in the Chapter 11 Cases or any other party-in-interest,

and such committees and parties-in-interest shall be enjoined from seeking to exercise the rights

of the Debtors' estates, including without limitation, any successor thereto (including, without

limitation, any estate representative or a Chapter 7 or 11 trustee appointed or elected for any of

the Debtors) with respect thereto. If any such adversary proceeding or contested matter is timely

and properly filed, the stipulations and admissions contained in paragraph 4 of this Final Order

shall nonetheless remain binding and preclusive (as provided in the second sentence of this

subparagraph) on any statutory or non-statutory committees appointed or formed in the Chapter

11 Cases and any other party-in-interest, except as to any such findings and admissions that were

expressly and successfully challenged in such adversary proceeding as set forth in a final, non-

appealable order of a court of competent jurisdiction. In the event that there is a timely

successful challenge, pursuant and subject to the limitations contained in this paragraph 25, to

the validity, enforceability, extent, perfection or priority of the Prepetition Term Loan Debt, the

Bankruptcy Court shall have the power to unwind or otherwise modify, after notice and hearing,

the Refinancing or a portion thereof (which might include payment of the Disgorged Amount or

re-allocation of interest, fees, principal or other incremental consideration paid in respect of the

Prepetition Term Loan Debt or the avoidance of liens and/or guarantees with respect to the

Debtors), as the Bankruptcy Court shall determine. Nothing in this Final Order vests or confers

on any Person (as defined in the Bankruptcy Code), including any statutory or non-statutory

committees appointed or formed in the Chapter 11 Cases, standing or authority to pursue any

cause of action belonging to the Debtors or their estates, including, without limitation, Claims

and Defenses with respect to the Prepetition Documents or the Prepetition Obligations or any

liens granted by any Debtor to secure any of the foregoing.

Sl
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26. Limitation on Use of Financing Proceeds and Collateral. Notwithstanding

anything herein or in any other order by this Court to the contrary, no party may use borrowings

under the DIP Facility, Prepetition Collateral, cash collateral, DIP Collateral, the Carve-Out, the

Carve-Out Cap or any portion or proceeds of the foregoing in connection with (a) objecting to,

contesting or raising any defense to, the validity, perfection, priority, extent or enforceability of

any amount due under the DIP Documents or the Prepetition Documents, or the liens or claims

granted under the Interim Order, this Final Order, the DIP Documents or the Prepetition

Documents, (b) asserting any Claims and Defenses or causes of action against the DIP Agent, the

DIP Lenders, the Prepetition Lenders or the Prepetition Secured Parties or their respective

agents, affiliates, representatives, attorneys or advisors, (c) preventing, hindering or otherwise

delaying the DIP Agent's or the DIP Lenders' assertion, enforcement or realization on the

Collateral once an Event of Default has occurred and is continuing in accordance with the DIP

Documents, the Interim Order and this Final Order, provided that the Debtors may contest or

dispute whether an Event of Default has occurred as provided for in paragraph 17(a) of this Final

Order, (d) seeking to modify any of the rights granted to the DIP Agent, the DIP Lenders, the

Pcepetition Agents or the Prepetition Secured Parties hereunder or under the DIP Documents or

the Prepetition Documents, in each of the foregoing cases, without such parties' prior written

consent, (e) paying any amount on account of any claims arising prior to the Petition Date unless

such payments are (i) approved by an order of this Court and (ii) in accordance with the DIP

Documents and the Budget, (f~ using or seeking to use cash collateral except to the extent

permitted under the DIP Documents and not otherwise prohibited hereunder, (g) selling or

otherwise disposing of the Collateral except as permitted by the DIP Documents or otherwise

with the consent of the DIP Agent or the DIP Lenders, or (h) using or seeking to use any
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insurance proceeds related to the Collateral, except as permitted by the DIP Documents or

otherwise with the consent of the DIP Agent or the DIP Lenders. Notwithstanding the foregoing,

advisors to the Creditors' Committee, if any, may investigate claims and issues with respect to

the liens granted pursuant to the Prepetition Documents during the Challenge Period at an

aggregate expense for such investigation, but not litigation, prosecution, objection or challenge

thereto, not to exceed $25,000.

27. Priorities Amon petition Secured Parties. Notwithstanding anything

to the contrary herein or in any other order of this Court, in determining the relative priorities and

rights of the Prepetition Secured Parties (including, without limitation, the relative priorities and

rights of the Prepetition Secured Parties with respect to the Adequate Protection Obligations

granted hereunder), such priorities and rights shall continue to be governed by the Prepetition

Documents, including, without limitation, the Prepetition Collateral Trust Agreement.

28. Payments Held in Trust. Except as expressly permitted in this Final Order

or the DIP Documents, in the event that any person or entity receives any payment on account of

a security interest in DIP Collateral, receives any proceeds of DIP Collateral or receives any

other payment with respect thereto from any other source prior to indefeasible satisfaction of all

DIP Obligations under the DIP Documents, and termination of the Commitment Amount (as

defined in the DIP Documents) in accordance with the DIP Documents, such person or entity

shall be deemed to have received, and shall hold, any such payment or proceeds of Collateral in

trust for the benefit of the DIP Agent and DIP Lenders and shall immediately turn over such

proceeds to the DIP Agent, or as otherwise instructed by this Court, for application in accordance

with the DIP Documents, the Interim Order and this Final Order.
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29. Proofs of Claim. None of the DIP Agent, DIP Lenders, or the Prepetition

Secured Parties will be required to file proofs of claim in any of Chapter 11 Cases or any

successor case. Any order entered by the Bankruptcy Court in connection with the establishment

of a bar date for any claim (including without limitation administrative claims) in the Chapter l 1

Cases or any successor case shall not apply to the DIP Agent, the DIP Lenders, or the Prepetition

Secured Parties.

30. Right of Access and Information. Without limiting the rights of access

and information afforded the DIP Agent and DIP Lenders under the DIP Documents or the

Prepetition Secured Parties under the Prepetition Documents, the Debtors shall be, and hereby

are, required to afford representatives, agents and/or employees of the DIP Agent and the

Prepetition Lenders reasonable access to the Debtors' premises and their books and records in

accordance with the DIP Documents and the Prepetition Documents, as the case may be, and

shall reasonably cooperate, consult with, and provide to such persons all such information as

may be reasonably requested. In addition, the Debtors authorize their independent certified

public accountants, financial advisors, restructuring advisers, investment bankers and consultants

to cooperate, consult with, and. provide to the DIP Agent, the Prepetition Lenders and the

Prepetition Indenture Trustee (and so long as an Event of Default has occurred and is continuing,

each Prepetition Secured Party and DIP Lender) all such information as may be reasonably

requested with respect to the business, results of operations and financial condition of the

Debtors.

31. Retention of Jurisdiction. This Court has and will retain exclusive

jurisdiction with respect to any and all disputes or matters under, or arising out of or in

connection with, either the DIP Documents or this Final Order.
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32. Order Governs. In the event of any inconsistency between the provisions

of this Final Order and the DIP Documents, the provisions of this Final Order shall govern.

Additionally, to the extent that there may be an inconsistency between the terms of this Final

Order and the Order Establishing Certain Notice, Case Management and Administrative

Procedures, the terms of this Final Order shall govern. Except as specifically amended,

supplemented or otherwise modified hereby, all of the provisions of the Interim Order shall

remain in effect and are hereby ratified by this Final Order.

33. Binding Effect; Successors and Assigns. The DIP Documents and the

provisions of this Final Order, including all findings herein, shall be binding upon all parties-in-

interest in the Chapter l 1 Cases on a permanent basis, including without limitation, the DIP

Agent, the DIP Lenders, the Prepetition Secured Parties, any statutory or non-statutory

committees appointed or formed in the Chapter 11 Cases, and the Debtors and their respective

successors and assigns (including any chapter 7 or chapter I 1 trustee hereinafter appointed or

elected for any of the Debtors, an examiner appointed pursuant to section 1104 of the

Bankruptcy Code, or any other fiduciary appointed as a legal representative of any of the

Debtors, or similar responsible person or similar designee or litigation trust hereinafter appointed

oc elected for the estates of the Debtors) and shall inure to the benefit of the DIP Agent, the DIP

Lenders and the Prepetition Secured Parties and their respective successors and assigns,

including after conversion or dismissal of any of the Chapter 11 Cases; provided that, except to

the extent expressly set forth in this Final Order, the DIP Agent, the DIP Lenders, and tl~e

Prepetition Secured Parties shall have no obligation to permit the use of Cash Collateral or

extend any financing to any chapter 7 trustee, chapter 1 l trustee or similar responsible person or

similar designee or litigation trust hereunder appointed for the estates of the Debtors.
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34. Limitation on Liability. In determining to make any loan under the DIP

Documents, permitting the use of Cash Collateral or in exercising any rights or remedies as and

when permitted pursuant to this Final Order or the DIP Documents, the DIP Agent, the DIP

Lenders and the Prepetition Secured Parties shall not be deemed to be in control of the operations

of the Debtors or to be acting as a "responsible person" or "owner or operator" with respect to

the operation or management of the Debtors (as such terms, or any similar terms, are used in the

United States Comp►•ehensive Environmental Response, Compensation and Liability Act, 29

U.S.C. §§ 9601 et seq. as amended, or any similar federal or state statute). Furthermore, nothing

in this Final Order or in the DIP Documents shall in any way be construed or interpreted to

impose or allow the imposition upon the DIP Agent, the DIP Lenders, or the Prepetition Secured

Parties of any liability for any claims arising from the prepetition or postpetition activities of any

of the Debtors and their affiliates (as defined in section 101(2) of the Bankruptcy Code).

35. Effectiveness. This Order shall constitute findings of fact and conclusions

of law and shall take effect immediately upon execution hereof, and there shall be no stay of

execution of effectiveness of this Order.

Dated: May 5, 2015,
Roanoke, Virginia

~"~ f

N1 CEll S ATES BANKRUPTCY JUDGE
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WE ASK FOR THIS:

/s/ Tvler P. Brown
Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, III (VSB No. 75134)
Justin F. Paget (VSB No. 77949)
HUNTON & WILLIAMS LLP
Riverfront Plaza, East Tower
95l East Byrd Street
Richmond, VA 23219
Tel: (804) 788-8200
Fax: (804) 788-8218

Proposed Counsel to the Debtors
and Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

In re:
Chapter ll

XINERGY LTD., et al., Case No. 15-70444 (PMB)

Debtors.'
(Jointly Administered)

FINAL ORDER (I) AUTHORIZING DEBTORS TO MAINTAIN EXISTING

BANK ACCOUNTS AND BUSINESS FORMS AND CONTINUE TO USE

EXISTING CASH MANAGEMENT SYSTEM; (II) GRANTING ADMINISTRATIVE

EXPENSE STATUS FOR INTERCOMPANY CLAIMS; AND (III) WAIVING THE

REQUIREMENTS OF SECTION 345(b) OF THE BANKRUPTCY CODE

Upon the motion (the "Motion") 2 of the above-captioned debtors and debtors-in-

possession (collectively, the "Debtors") for entry of an order, pursuant to sections 105(a), 345(b),

363(c)(I ), and 364 of the Bankruptcy Code, (i) authorizing the Debtors to maintain existing bank

accounts and business forms and continue to use their existing cash management system, (ii)

granting administrative expense priority to the Debtors' intercompany claims, and (iii) waiving

the requirements of section 345(b) of the Bankruptcy Code; the Court Ends that: (a) it has

The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed on
Schedule 1 attached to the Motion.

2 Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Motion.

HUNTON & WILLIAMS LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219
Telephone: (804) 788-8200
Facsimile: (804) 788-8218
Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, [IL (VSB No. 75134)
Justin F. Paget (VSB No. 77949)

Proposed Counsel to the Debtors
and Debtors in Possession
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jurisdiction to consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157

and 1334; (b) this is a core proceeding pursuant to 28 U.S.C. § 157(b); (c) venue is proper before

this court pursuant to 28 U.S.C. §§ 1408 and 1409; (d) the relief requested in the Motion is in the

best interests of the Debtors, their estates and creditors; (e) proper and adequate notice of the

Motion and the hearing thereon has been given and no other or further notice is necessary; and

(t) upon the reco~•d herein, and after due deliberation thereon, good and sufficient cause exists for

the granting of the relief as set forth herein. Therefore,

IT IS HEREBY ORDERED THAT:

1. The relief requested in the Motion is hereby GRANTED on a final basis

retroactive to the Petition Date.

2. The Debtors are authorized and empowered, but not directed, to continue to

maintain, operate and make transfers under their Cash Management System.

3. The Debtors are authorized and empowered, but not directed, to continue to

maintain the Bank Accounts with the same names and account numbers as existed immediately

prior to the chapter 11 cases.

4. Any requirement to establish separate accounts for tax payments is waived.

5. The Debtors are authorized to deposit funds in and withdraw funds 1'►•om the

Accounts by all usual means, including, but not limited to, checks, wire transfers, electronic

funds transfers, automated clearing house transfers ("ACH Transfers") and other debits, and to

otherwise treat the prepetition Accounts for all purposes as debtor in possession accounts.

6. The Debtors are authorized to direct the Banks and the Banks are authorized and

directed to pay all obligations in accordance with this or any separate order of this Court.
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7. All Banks with which the Debtors maintain the Accounts are authorized and

directed to continue to maintain, service and administer the Accounts. Notwithstanding anything

to the contrary in any other order of this Court, the Banks (a) are authorized to accept and honor

all representations from the Debtors as to which checks, drafts, wires or ACH Transfers should

be honored or dishonored, consistent with any order of this Court and governing law, whether

such checks, drafts, wires or ACH Transfers are dated prior to, on or subsequent to the Petition

Date, and whether the Banks believe the payment is or is not authorized by an order of this Court

and (b) have no duty to inquire as to whether such payments are authorized by an order of this

Court.

8. The Banks shall not be liable to any party on account of (a) following the

Debtors' instructions or representations as to any order of this Court, (b) the honoring of any

prepetition check or item in a good faith belief that the Court has authorized such prepetition

check or item to be honored or (c) an innocent mistake made despite implementation of

reasonable item handling procedures.

9. The Debtors are authorized to continue to use their existing Business Forms,

including without limitation their existing check stock, which fori~~s shall not be required to

include the legend "Debtor in Possession" or other similar legend.

10. All intercompany claims incurred in the ordinary course of business by and

among the Debtors arising from post-petition intercompany transactions shall be, and hereby are,

accorded administrative expense status pursuant to sections 503(b)(1) and 507(a)(2) of the

Bankruptcy Code.

11. Any payment from a Bank Account at the request of the Debtors made by a Bank

prior to the Petition Date (including any ACH Transfer such Bank is or becomes obligated to

3
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settle), or any instruments issued by such Bank on behalf of any Debtor pursuant to a "midnight

deadline" or otherwise, shall be deemed to be paid prepetition, whether or not actually debited

from the Bank Account prepetition.

12. The Debtors are authorized to open any new bank accounts upon providing the

U.S. Trustee with prior notice or close any existing bank accounts as they may deem necessary

and appropriate in their sole discretion.

13. Notwithstanding anything to the contrary contained herein, any payment to be

made, or authorization contained, hereunder shall be subject to the requirements imposed on the

Debtors under any approved debtor-in-possession financing facility (including with respect to

any budgets governing or relating thereto).

14. The Debtors are authorized and empowered to take all actions necessary to

implement the relief granted in this Order.

l5. The notice procedures set forth in the Motion are good and sufficient notice and

satisfy Bankruptcy Rule 9014 by providing the counterparties with notice and an opportunity to

object and be heard at a hearing.

16. Notwithstanding any Bankruptcy Rule (including, but not limited to, Bankruptcy

Rule 6004(h)) or Local Bankruptcy Rule of the Western District of Virginia that might otherwise

delay the effectiveness of this Order, the terms and conditions of this Order shall be immediately

effective and enforceable upon its entry.

17. The requirements of Bankruptcy Rule 6003 are satisfied.
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18. This Court shall retain exclusive jurisdiction over any and all matters arising from

or related to the implementation or interpretation of this Order.

Dated: May 8, 2015

_I
i I'I STATES $ANKRUPTCY JUDGE

Entered o~~ Docket:

WF ASI< FOR THIS:

/s/ Henry P. (Toby, Lon~III
Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, III (VSB No. 75134)
Justin F. Paget (VSB No. 77949)
HUNTON & WILLIAMS LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219
Tel: (804) 788-8200
Fax: (804) 788-8218

Proposed Counsel to the Debtors
and Debtors in Possession

SEEN AND NO OBJECTION:

/s/ Margaret K. Garber
Margaret K. Garber
Assistant U.S. Trustee
Office of the United States Trustee
210 First Street, SW, Suite 505
Roanoke, VA 240] 1
Tel: (540) 857-2806
Fax: (540) 857-2844
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

In re:
Chapter 11

XINERGY LTD., et al., Case No. 15-7044 (PMB)

Debtors.
(Jointly Administered)

FINAL TRADING ORDER ESTABLISHING
NOTIFICATION PROCEDURES AND APPROVING

RESTRICTIONS ON CERTAIN TRANSFERS OF EQUITY
INTERESTS IN THE DEBTORS' ESTATES

Upon the motion (the "Motion") 2 of the above-captioned debtors and debtors-in-

possession (collectively, the "Debtors") for entry of an order pursuant to sections 363 and 364 of

the Bankruptcy Code pursuant to sections 105(a) and 362 of Title 11 of the United States Code,

] l U.S.C. §§ 101-1532 (as amended, the "Bankruptcy Code"), (i) establishing and implementing

restrictions and notification requirements regarding the Tax Ownership and certain transfers of

common shares and. common non-voting shares of Xinergy Ltd. (the "Stock") and (ii) to notify

holders of Stock of the restrictions, notification requirements and procedures; the Court finds

The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed on
Schedule 1 attached to the Motion.

Unless otherwise defined herein, all capitalized terms shall have the meaning ascribed to them in the
Motion.

HUNTON & WILLIAMS LLP
Riverfront Plaza, East Tower
95l East Byrd Street
Richmond, Virginia 23219
Telephone: (804) 788-8200
Facsimile: (804) 788-8218
Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, III (VSB No. 75134)
Justin F. Paget (VSB No. 77949)

Proposed Counsel to the Debtors
and Debtors in Possession
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that: (a) it has jurisdiction over the matters raised in the Motion pursuant to 28 U.S.C. §§ 157 and

1334(b); (b) this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); (c) the relief requested

in the Motion is in the best interest of the Debtors, their estates and creditors, and is necessary to

prevent immediate and irreparable harm; (d) proper and adequate notice of the Motion and the

hearing thereon has been given and no other or further notice is necessary; and (e) the ►•ecord

herein after due deliberation thereon, good and sufficient cause exists for the granting of tl~e

relief as set forth herein. Therefore,

THE COURT HEREBY FINDS AS FOLLOWS:

A. The Debtors' consolidated net operating loss ("NOL") carryforwards are property

of the Debtors' estates and are protected by the automatic stay prescribed in section 362 of the

Bankruptcy Code.

B. Unrestricted trading in equity interests in the Debtors before the Debtors'

emergence from chapter 11 could severely limit the Debtors' ability, in connection with their

eventual emergence from bankruptcy, to utilize their NOL carryforwards and certain other tax

attributes for U.S. federal income tax purposes, pursuant to the rules under section 382 of the

li~ternal Revenue Code.

C. The trading procedures and restrictions set forth herein are necessary and proper

in order to preserve such NOL carryovers and other tax attributes and are therefore in the best

interests of the Debtors, their estates, and their creditors, and the Court having determined that

immediate relief is necessary to avoid irreparable harm.

D. The relief requested in the Motion is authorized under sections 362 and 541 of the

Bankruptcy Code.

2



Case 15-70444 Doc 191 Filed 05/08/15 Entered 05/08/15 14:09:03 Desc Main
Document Page 3 of 8

AND IT IS HEREBY ORDERED THAT:

1. The relief requested in the Motion is hereby GRANTED on a final basis

retroactive to the Petition Date.

2. Effective as of the Petition Date, the following procedures and restrictions are

imposed and approved:

(a) Notice of Substantial Equityholder Status. Any Person who is or becomes a Tax

Owner of at least 3,200,000 shares, which represent approximately 4.8% of the issued and

outstanding Stock as of the Petition Date (a "Substantial Equit, holder"), must, on or before the

later of: (A) 15 days after the Court's entry of an order approving the procedures and restrictions

herein or (B) 10 days after that Person becomes a Substantial Equityholder, serve on the Debtors,

the attorneys for the Debtors, the attorneys for an informal group of holders of the Debtors'

prepetition secured notes and lenders under the Debtors' postpetition financing, and the attorneys

for the Creditors' Committee a notice (the "Substantial Equitvholder Notice") containing the Tax

Ownership information substantially in the form of Exhibit C attached hereto.

(b) Restrictions and Procedures for Trading in Stock. Any Person that, after the

Effective Time,

(i) is not a Substantial Equityholder and wishes to purchase or
otherwise acquire Tax Ownership of an amount of Stock that
would cause the Person to become a Substantial Eguityholder;

(ii) is a Substantial Equityholder and wishes to purchase or otherwise
acquire Tax Ownership of any additional Stock; or

(iii) is a Substantial Equityholder and wishes to sell or otherwise
dispose of Tax Ownership of any Stock,

must, prior to the consummation of any such transaction, file with the Court (at the holder's

election, in a redacted form that does not include such holder's taxpayer identification number

3
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and the aggregate principal amount of Stock that such holder beneficially owns) and serve on the

Debtors, their counsel, the attorneys for an informal group of holders of the Debtors' prepetition

secured notes and lenders under the Debtors' postpetition financing, and counsel for the

Creditors' Committee an unredacted notice in the form attached hereto as Exhibit D, in the case

of a proposed acquisition of Stock, or Exhibit E, in the case of a proposed disposition of Stock

(either such notice, a "Proposed Stock Transaction Notice"). The Debtors shall consult with the

attorneys for an informal group of holders of the Debtors' prepetition secured notes and lenders

under the Debtors' postpetition financing and counsel for the Creditors' Committee prior to

responding to any Proposed Stock Transaction Notice. If written approval of the proposed

transaction is filed with the Court by the Debtors within 15 calendar days following the receipt of

a Proposed Stock Transaction Notice, then the transaction may proceed. If written approval of

the proposed transaction is not filed by the Debtors with the Court within such period, then the

transaction may not be consummated unless approved by a final and nonappealable order of the

Court. Further transactions within the scope of this Section (b) must be the subject of additional

notices as set forth herein with additional waiting periods.

(c) Confidentiality. The Debtors, their counsel, the attorneys (or an informal group

of holders of the Debtors' prepetition secured notes and lenders under the Debtors' postpetition

financing and counsel for the Creditors' Committee shall keep all information provided in all

notices delivered pursuant to this Order strictly confidential and shall not disclose the contents

thereof to any person (including any member of any Creditors' Committee), except (i) to the

extent necessary to respond to a petition or objection filed with the Court, (ii) to the extent

otherwise required by law, or (iii) to the extent that the information contained therein is already

public; provided, however, that the Debtors may disclose the contents thereof to their

4
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professional financial advisers, who shall keep all such notices strictly confidential and shall not

disclose the contents thereof to any other person, subject to further Court order. To the extent

confidential information is necessary to respond to a petition or objection filed with the Court,

such confidential information shall be filed under seal or in redacted form.

(d) Sanctions for Noncompliance. Acquisitions and dispositions of Tax Ownership

of Stock in violation of the restrictions and procedures set forth in Section (b) shall be void ab

initio, and the sanction for violating Section (b) shall be reversal of the noncompliant transaction

or such other (or additional) measures as the Court may consider appropriate.

(e) Discretionary Waiver by Debtors. The Debtors may, in their sole discretion,

waive, in writing, any sanctions, remedies or notification procedures imposed by this Order.

(~ Continued Compliance with Other A~,plicable Laws and Rules. The requirements

set forth in this Order are in addition to the requirements of Bankruptcy Rule 3001(e) and

applicable securities, corporate, and other laws, and do not excuse compliance therewith.

(g) ~ecial Rules. A Person acquiring or disposing of Tax Ownership of Stock in the

capacity of Agent of another Person shall not be treated as a Substantial Equityholder solely to

the extent acting in the capacity of Agent, and shall not have an affirmative duty to inquire

whether the account, customer, investment fund, principal, trust or beneficiary is subject to any

restrictions or requirements under this Order; provided, however, that the account, customer,

fund, principal, trust or beneficiary shall not he excluded from this Order by reason of this

Section.

(h) Definitions. For purposes of this Order:

"Agent" means a broker, account manager, agent, custodian, nominee, prime
broker, clearinghouse or trustee (but not including a trustee qualified under section 401(a)
of the Internal Revenue Code).

5
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"Bankruptcy Code" means title 11 of the United States Code.

"Creditors' Committee" means the official committee of unsecured creditors
when appointed in these cases.

"Debtors" has the meaning given in the first paragraph hereof.

"Effective Time" means the time of effectiveness of this Interim Trading Order.

"Hearing" has the meaning given in the first paragraph hereof.

"Internal Revenue Code" means the Internal Revenue Code of 1986, as
amended.

"Motion" has the meaning given in the first paragraph hereof.

"NOL" has the meaning given in .first paragraph of the findings hereof.

"Person" means a person or Entity (as such term is defined in section 1.382-3(a)
of the Treasury regulations).

"Petition Date" means April 6, 2015.

"Proposed Stock Transaction Notice" has the meaning given in Section (b).

"Stock" means the common shares and common non-voting shares Xinergy Ltd.

"Substantial Equityholder" has the meaning given in Section (a).

"Substantial Equityholder Notice" has the meaning given in Section (a).

"Tax Ownership" means beneficial ownership of Stock as determined in
accordance with the applicable rules under section 382 and, to the extent provided in
those rules, shall include, but not be limited to, direct and indirect ownership (e.g., a
holding company would be considered to have Tax Ownership of all shares owned or
acquired by its 100% owned subsidiaries), ownership by members of a person's family
and Persons acting in concert and, in certain cases, the creation or issuance of an option
(in any form). Any variation of the term Tax Ownership shall have the same meaning
and an "option" to acquire stock or claims shall include any contingent purchase, warrant,
convertible debt, put, stock subject to risk of forfeiture, contract to acquire stock or
similar interest, regardless of whether it is contingent or otherwise not currently
exercisable.

D
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3. Notwithstanding any Bankruptcy Rule or Local Bankruptcy Rule that might

otherwise delay the effectiveness of this Order, the terms and conditions of this Order shall be

immediately effective and enforceable upon its entry.

4. The relief provided in this Order is in addition to, and not in lieu of, any and all

other rights and remedies available to the Debtors.

5. The Debtors are authorized and empowered to take all actions necessary to

implement the relief granted in this Order.

6. This Court shall retain exclusive jurisdiction over any and all matters arising from

or related to the implementation or interpretation of this interim Trading Order.

Dated: May 8, 2015

_ ~~'~.
I' ~ S~ Al ES BANKRUPTCY JUDGE

Enter on Docket:

WE ASK FOR THIS:

/s/ Henry P. (Toby) Lon ,III
Tyler P. Brown, Esquire (VSB No. 28072)
Henry P. (Toby) Long, III (VSB No. 75134)
Justin F. Paget (VSB No. 77949)
HUNTON & WILLIAMS LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219
Tel: (804) 788-8200
Fax: (804) 788-8218

Proposed Counsel to the Debtors
and Debtors in Possession

7
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SEEN AND NO OBJECTION:

/s/ Margaret K. Garber
Margaret K. Garber
Assistant U.S. Trustee
Office of the United States Trustee
210 First Street, SW, Suite 505
Roanoke, VA 24011
Tel: (540) 857-2806
Fax: (540) 857-2844

United States Trustee

8







May 7, 2015

VIA EMAIL AND U.S. MAIL

Sanjeev Patel, Esq.
Wiideboer Dellelce, LLP
Wildeboer Dellecle Place
3b5 Bay Street
Toronto, ON MSH 2V 1

Re: Xiner~v Ltd.

Dear Mr. Patel:

HUNTON &, W[LLIAMS LLP
RIVTRFRONT PLAZA, EAST TOWER
951 EAST BYRll STREET
RICHMOND, VIRGINIA 23219-4074

1"EL 804.788 • 8200
FAX 804 ~ 788. 82 i 8

TYLER P. BROWN
DIRECT DIAL: 804-788-8674
EMAIL: tpbrown@hunton,com

FILL NO: 85083.000003

This firm represents Xinergy Ltd. {"Xiner "), along with certain of its affiliates (collectively,the "Debtors"), in the chapter 1 i bankruptcy proceedings that were commenced on April 6,2015 (the "Petition Date"), in the United State Bankruptcy Court Par the Western District of
Virginia, as Case No. 15-70444 (PMB).

We have been provided a copy of your letter, dated April 16, 2015, on behalf of Mr. Jon Nix,that enclosed a requisition (the "Requisition"), pursuant to section 105 of the BusinessCorporations Act, R.S.O. 1999, c. B.16 (the "Coroorations Act"), requisitioning the directors ofXinergy to call a special meeting of shareholders for the purposes of reconstituting the board ofdirectors (the "Requested ~ecial Meeting"). Specifically, the Requisition seeks to removeand/or replace three of the five current directors. The Requisition alternatively demands thatthe directors hold a combined meeting with its regular annual meeting by no later than June 30,2015.

Xinergy has carefully reviewed and considered the Requisition and has determined thatscheduling the Requested Special Meeting would not be in the best interests of Xinergy and theother Debtors at this time. Scheduling the Requested Special Meeting would be highlydisruptive to operations and the restructuring process, costly to the estates and potentialrecoveries, risk default and termination of the Debtors' post-petition financing, and seriouslyjeopardize the Debtors' ability to continue as a going concern and reorganize through thechapter 11 cases.



l~

Sanjeev Patel, Esq.
May 7, 2015
Page 2

Xinergy also has determined, for the same reasons, not to hold a combined annual meeting and
Requested Special Meeting by June 30, 2015.

The Debtors intend to seek relief in the U.S. Bankruptcy Court regarding the Requested Special
Meeting.

Sincerely,

Tyler P. B wn

cc: Thomas R. Califano, Esq.
Cassels Brock &Blackwell LLP

8~083.000003 EMF US 55559818v5
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ADVERSARY PROC~~DING COVER SHEET ADVERSARY PROCEEDING NUMBER

(Instructions on Reverse) (court use only)

PLAINTIFFS DEFENDANTS

XINERGY LTD., et al. JON NIX

ATTORNEYS (Firm Name, Address, and Telephone No.) ATTORNEYS (If Known)
HUNTON & WILLIAMS LLP HIRSCHLER FLEISCHER, P.C.
Riverfront Plaza, East Tower, 951 East Byrd Street P.O. Box 500
Richmond, VA 23219; (804) 788-8200 Richmond, VA 23218; (804) 771-9500

PARTY (Check One Box Only) PARTY (Check One Box Only)
~ Debtor ❑ U.S. Trustee/Bankruptcy Admin ❑Debtor ❑ U.S. Trustee/Bankruptcy Admin
❑ Creditor ❑Other ❑Creditor o Other
o Trustee ❑Trustee
CAUSE OF ACTION (WRITE A BRIEF STATEMENT OF CAUSE OF ACTION, INCLUDING ALL U.S. STATUTES INVOLVED)

Seeking declaratory relief under Bankruptcy Code section 362 and injunctive relief under Bankruptcy Code sections 105(a) and
362(a).

NATURE OF SUIT

(Number up to five (S) boxes starting with leas] cause of action as 1, first alternative cause as 2, second alternative cause as 3, etc.)

TI2BP 7001(]) — Recovery of Money/Property TRBP 7001(6) — Dischargeability (continued)

❑ 11-Recovery of money/property - §542 turnover of property ❑ 61-Dischargeability - §523(a)(5), domestic support

❑ 12-Recovery of money/property - §547 preference ❑ 68-Dischargeability - §523(a)(6), willful and malicious injury

❑ 13-Recovery of money/property - §548 fraudulent transfer ❑ 63-Dischargeability - §523(a)(8), student loan

❑ 14-Recovery of money/property -other ❑ 64-Dischargeability - §523(a)(15), divorce or separation obligation

(other than dmnestic support)
FRBP 7001(2) —Validity, Priority or Extent of Lien ❑ 65-Dischargeability -other

❑ 21-Validity, priority or extent of lien or other interest in property

FRBP 7001(7) —Injunctive Relief
FRBP 7001(3) —Approval oT Sale of Property 71-Injunctive relief— imposition of stay

❑ 31-Approval of sale of property of estate and of a co-owner - §363(h) Q✓ 72_In~unctive relief— other

FRBP 7001(4) — Objection/Revocation of Discharge FRBP 7001(8) Subordination of Claim or Interest
❑ 4]-Objection /revocation of discharge - $727(c),(d),(e) ❑ g]-Subordination of claim or interest

FRBP 7001(5)—Revocation of Confirmation FRBP 7001(9) Declaratory Judgment
❑ 51-Revocation of confirmation ✓❑ 91-Declaratory judgment

FRBP 7001(6) — Dischargeability FRBP 7001(10) Determination of Removed Action
❑ 66-Dischargeability - §523(a)(]),(14),(14A) priority tax claims ❑ Ol-Determination of removed claim or cause
❑ 62-Dischargeability - §523(a)(2), false pretenses, false representation,

actual fraud Other

❑ 67-Dischargeability - §523(a)(4), fraud as fiduciary, embezzlement, larceny ❑ SS-SIPA Case — I S U.S.C. §§78aaa et.seq.

(continued next column) ❑ 02-Other (e.g. other actions that would have been brought in state court

if unrelated to bankruptcy case)

❑ Check if this case involves a substantive issue of state law ❑Check if this is asserted to be a class action under FRCP 23
❑ Check if a jury trial is demanded in complaint Demand $ N/A

Other Relief Sought
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BANKRUPTCY CASE IN WHICH THIS ADVERSARY PROCEEDING ARISES

NAME OF DEBTOR BANKRUPTCY CASE NO.
XINERGY LTD., et al. 15-70444

DISTRICT IN WHICH CASE IS PENDING DIVISION OFFICE NAME OF JUDGE
Western District of Virginia Roanoke Judge Paul M. Black

RELATED ADVERSARY PROCEEDING (IF ANY)

PLAINTIFF DEFENDANT ADVERSARY

PROCEEDING NO.

DISTRICT IN WHICH ADVERSARY IS PENDING DIVISION OFFICE NAME OF JUDGE

SIGNATURE OF ATTORNEY (OR PLAINTIFF)

/s/ Tyler P. Brown

DATE PRINT NAME OF ATTORNEY (OR PLAINTIFF)

May 8, 2015 Tyler P. Brown

INSTRUCTIONS

The filing of a bankruptcy case creates an "estate" under the jurisdiction of the bankruptcy court which consists of
all of the property of the debtor, wherever that property is located. Because the bankruptcy estate is so extensive and the
jurisdiction of the court so broad, there may be lawsuits over the property or property rights of the estate. There also may be
lawsuits concerning the debtor's discharge. If such a lawsuit is filed in a bankruptcy court, it is called an adversary
proceeding.

A party filing an adversary proceeding must also complete and file Form 104, the Adversary Proceeding Cover
Sheet. unless the party files the adversary proceeding electronically through the court's Case Management/Electronic Case
Filing system (CM/ECF). (CM/ECF captures the information on Form 104 as part of the filing process.) When completed,
the cover sheet summarizes basic information on the adversary proceeding. The clerk of court needs the information to
process the adversary proceeding and prepare required statistical reports on court activity.

The cover sheet and the information contained on it do not replace or supplement the filing and service of pleadings
or other papers as required by law, the Bankruptcy Rules, or the local rules of court. The cover sheet, which is largely self-
explanatory, must be completed by the plaintiffls attorney (or by the plaintiff if the plaintiff is not represented by an
attorney). A separate cover sheet must be submitted to the clerk for each complaint filed.

Plaintiffs and Defendants. Give the names of the plaintiffs and defendants exactly as they appear on the complaint.

Attorneys. Give the names and addresses of the attorneys, if known.

Party. Check the most appropriate box in the first column for the plaintiffs and the second column for the defendants.

Demand. Enter the dollar amount being demanded in the complaint.

Signature. This cover sheet must be signed by the attorney of record in the box on the second page of the form. If the
plaintiff is represented by a law firm, a member of the firm must sign. If the plaintiff is pro se, that is, not represented by an
attorney, the plaintiff must sign.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

In re:
Chapter 11

XINERGY LTD., et al., Case No. 15-70444 (PMB)

Debtors.

XINERGY LTD., et al.,

Plaintiffs,

JON NIX.

(Jointly Administered)

Adv. Pro. No. - (PMB)

Complaint for Injunctive and
vs. Declaratory Relief

Defendant.

COMPLAINT OF DEBTORS AND DEBTORS IN POSSESSION FOR
DECLARATORY AND INJUNCTIVE RELIEF UNDER SECTIONS 105

AND 362 OF THE BANKRUPTCY CODE

Xinergy Ltd. and its affiliated debtors (collectively, the "Debtors" or "Plaintiffs"), by and

through their undersigned counsel, file this complaint (the "Com Ip aint") seeking an injunction

and declaratory relief against Jon Nix (the "Defendant"), and respectfully allege:

The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed on
Schedule l attached hereto.

HUNTQN & WILLIAMS LLP
Riverfront Plaza, East Tower
95l East Byrd Street
Richmond, Virginia 23219
Telephone: (804) 788-8200
Facsimile: (804) 788-8218
Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, III (VSB No. 75134)
Justin F. Paget (VSB No. 77949)

Counsel to the Debtors
and Debtors in Possession
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SUMMARY OF THE ACTION

The Debtors seek a declaration that Xinergy Ltd. has no obligation to hold a special

shareholder meeting prior to confirmation of a plan or further order of the Court. This Court

should declare that the automatic stay applies, or should be extended under section 105 of Title

11 of the United States Code, 11 U.S.C. §§ 101-1532 (as amended, the "Bankruptcyode") to

apply, to stay any attempt by the Defendant to call and/or hold a special shareholder meeting of

Xinergy Ltd. _ in _order to change the _composition of the board of directors of Xinergy Ltd (the

"Board of Directors"). The Debtors seek an injunction, pursuant to section 105, prohibiting the

Defendant from taking further actions to call or hold a special shareholder meeting.

The Board of Directors is duly constituted and acting in accordance with its fiduciary

duties to guide the Debtors in their attempts to maximize value for the benefit of all stakeholders

of the Debtors' estate. To fulfill its fiduciary duties, the Board of Directors is pursuing a

bankruptcy reorganization strategy for the Debtors that will attempt to preserve the business as a

going concern and reach an agreed restructuring plan with the major constituencies involved.

The dynamics of the Debtors' business make it absolutely essential that the reorganization

process move swiftly to minimize costs and business risk, and thereby provide the best chance to

maximize the recoveries for all interested parties. Interference that delays the restructuring

efforts will impose an unacceptable risk to the estates' stakeholders through increased

restructuring costs, operational disruptions and uncertainty around its post-petition financing,

thereby jeopardizing the Debtors' ability to reorganize as a going concern and exit bankruptcy.

The Defendant's self-serving agenda—manifested through a campaign of

misinformation, interference and threats designed to reshape the Board of Directors to his

personal preferences—presents exactly the type of risk that the Debtors' estates cannot



Case 15-70444 Doc 192 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Main
Document Page 5 of 27

withstand. The Defendant has launched libelous accusations regarding the Board of Directors's

alleged actions or inaction in the months leading up to the Debtors' bankruptcy filings and

misrepresented the facts in pleadings filed with this Court and in oral argument at the hearing

held on May 5, 2015. Upon information and belief, the Defendant has inappropriately sought

and gained access to material non-public information of the Debtors, and misrepresented to the

marketplace that he is acting for the Debtors when he has not held office since resigning in 2012

amidst allegations of mismanagement and unethical conduct. The Defendant seeks to inject

conflicts of interests into the Debtors' corporate decision making by proposing to replace

directors with a representative of a competitor and with a terminated employee of the Debtors.

At the same time, upon information and belief, the Defendant is pursuing transactions with one

or more of the Debtors' critical customers that may harm the Debtors' business. Each of these

actions by the Defendant has disrupted, or is intended to disrupt, the Debtors' restructuring

efforts. In sum, it is apparent that the Defendant's actions are misguided, contrary to the

interests of the Debtors' estates, and not aimed simply at leveraging equity's bargaining position

in these cases.

The Defendant has threatened to seek judicial relief in Canada if he does not get his way

and cause further interruption by replacing the Debtors' professionals and management if and

when he gains control of the Board of Directors. Those actions seek to derail or delay the

Debtors' legal efforts to reorganize in a timely manner through the U.S. bankruptcy system. The

Defendant's actions and threats not only will drive up the costs of the restructuring, but have

interfered with and will significantly jeopardize the business operations and legitimate efforts of

the Debtors to de-lever their balance sheet from the significant debt incurred while the Defendant
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managed the company. Absent protection from the Defendant's interference, the Debtors'

estates will suffer irreparable injury for which there is no adequate remedy at law.

JURISDICTION AND VENUE

1. On April 6, 2015 (the "Petition Date"), each of the Debtors filed with the Court

their respective voluntary petitions for relief under chapter 11 of the Bankruptcy Code,

commencing the above-captioned chapter 11 cases (the "Bankruptcy").

2. The Debtors continue to operate their businesses and manage their properties as

debtors-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.

3. No official committee of unsecured creditors has been appointed in the

Bankruptcy Cases.

4. The Court has subject matter jurisdiction over this adversary proceeding pursuant

to 28 U.S.C. §§ 157 and 1334(b).

5. This matter is a core proceedi~lg pursuant to 28 U.S.C. ~ 157 (b)(2)(A), (G) and

(0).

6. The predicates for the relief requested herein are sections 362(a) and 105(a) of the

Bankruptcy Code and Rule 7065 of the Federal Rules of Bankruptcy Procedure (the "Bankruptcy

Rules").

7. The Debtors consent to entry of final orders and judgments by the Court in this

adversary proceeding.

8. Venue in this district is pc-oper pursuant to 28 U.S.C. §~ 1408 and 1409.
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PROCEDURAL AND FACTUAL BACKGROUND

A. The Parties

9. Plaintiffs Xinergy Ltd. and its subsidiaries listed on Schedule 1 attached hereto

are debtors and debtors in possession in the jointly administered Bankruptcy Cases.

10. A full description of the Debtors' business operations, corporate structures,. capital

structures, and reasons for commencing these cases, along with a corporate organizational chart,

is set forth in full in the Declaration of Michael R. Castle in Support of Chapter 11 Petitions and

Related Motions (the "Castle Declaration") [Doc. No. 18], which is attached hereto as Exhibit A.

11. The Defendant, an individual, is a resident of the state of Tennessee.

12. The Defendant founded Xinergy Corp. in March 2008 and served as the Chairman

and Chief Executive Officer of Xinergy Ltd. from March 2008 until May 14, 2012.

l3. Upon information and belief, the Defendant owns approximately eighteen percent

(18%) ofXinergy Ltd.'s outstanding voting common shares.

14. On May 10, 2012, during the Defendant's tenure as Chairman and Chief

Executive Officer of Xinergy Ltd., the Board of Directors of Xinergy Ltd. received a letter (the

"FrontFour Letter"), attached hereto as Exhibit B, from a significant long-term shareholder,

which also then held over $15 million of the Debtors' second-lien debt, alleging that "Xinergy

has lost credibility with a significant portion of its investor base. It is our strong belief that [the

Defendant] is the root cause of the mistrust ... causing the Company to be viewed negatively and

[the Defendant] to be characterized as an overzealous stock promoter.... We are also deeply

troubled by the events at the board level that can only be described as a total disregard for

corporate governance."
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15. On May 14, 2012, four days after receipt of the FrontFour Letter by the Board of

Directors, the Defendant resigned his position as Chairman and Chief Executive Officer.

16. Despite his resignation, the Defendant continues to this day to represent to the

marketplace that he has authority to act for the Debtors, causing confusion or the potential for

confusion concerning the direction of the companies, their intentions in the reorganization

process, and with vendors and customers alike. The Defendant has attempted to negotiate with

the Debtors' lenders and prospective lenders when he has no such authority . to act for the

Debtors. In addition, the Defendant somehow continues to acquire information concerning the

Debtors' business operations, loan proposals and strategy that is not public information, thus

giving him an unfair advantage, but also creating great risk to the Debtors' reorganization efforts.

B. The Board of Directors

17. The Board of Directors is duly constituted, and the Defendant has not alleged any

deficiency in the appointment of any of its current members.

18. The Board of Directors has the fiduciary duty to advocate for all of the Debtors'

stakeholders, not solely equity holders.

19. In satisfaction of its fiduciary duties, the Board of Directors is currently

attempting to pursue a restructuring that de-levers the Debtors' balance sheet and allows the

enterprise to continue as a going concern for the benefit of all of the Debtors' stakeholders.

20. In the Limited Objection [Doc. No. 124] filed by the Defendant to opposed final

approval of the Debtors' DIP Facility, the Defendant libelously accused the Board of Directors

of making business decisions that caused the deterioration in the Debtors' financial condition,

which false accusations were reported in the press.
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21. In open court at the hearing on May 5, 2015, the Defendant again asserted falsely

that the Board of Directors failed to take action leading up to the bankruptcy filing to preserve

the Debtors' liquidity.

B. The Debtors' Postpetition Financing

22. Knowing that they faced serious prepetition liquidity constraints, the Debtors

sought a DIP Facility that would provide adequate liquidity for the Debtors to finance the costs

of these Bankruptcy Cases and to provide the Debtors with sufficient operating liquidity to

complete a quick restructuring and avoid the substantial costs associated with a prolonged

restructuring process that likely would give rise to further liquidity issues.

23. On April 8, 2015, Xinergy Corp., and certain of the Debtors as guarantors, entered

into that certain Superpriority Secured Debtor-In-Possession Credit Agreement (the "DIP Credit

Agreement," a copy of which is attached hereto as Exhibit C and together with all agreements,

documents, guarantees, certificates and instruments delivered or executed from time to time in

connection therewith, as may be subsequently amended, restated, amended and restated,

supplemented, or otherwise modified from time to time, collectively, the "DIP Documents") with

affiliates of Whitebox Advisors LLC and Highbridge Capital Management, LLC, other lenders

party thereto from time to time (collectively, the "DIP Lenders") and WBOX 2014-4 Ltd. (the

"DIP Agent").

24. On May 5, 2015, this Court entered its Final Order (I) Authorizing Debtors (A) to

Obtain Postpetition Financing Pursuant to 11 U.S.C. ~~ 105, 361, 362, 364(c)(1), 364(c)(2),

364(c)(3), 364(d)(1) and 364€ and (B) to Utilize Cash Collateral Pursuant to 11 U.S.C. ~' 363

and (II) Granting Adequate Protection to Prepetition Secured Parties Pursuant to I1 U.S.C. ~~
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361, 362, 363 and 364 [Doc. No. 43] (the "Final DIP Order"). A copy of the Final DIP Order is

attached hereto as Exhibit D.

25. The Final DIP Order authorized and approved on a final basis, inter alia, the

Debtors' entry into a postpetition credit facility up to an aggregate principal amount of

$40,000,000 (the "DIP Facility") provided by the DIP Lenders, as further described in the DIP

Documents, the Debtors' execution and delivery of the DIP Documents, the Debtors' immediate

use of the proceeds of the DIP Facility as set forth in the Final DIP Order, and the DIP Agent's

termination of the applicable DIP Documents upon the occurrence and continuance of an Event

of Default (as defined in the Final DIP Order).

26. The DIP Credit Agreement provides that as a condition to providing the DIP

Facility the DIP Lenders require the Debtors to meet certain milestones, to wit:

• by no later than seventy-five (75) days following the Petition Date, the Debtors
shall file with the Bankruptcy Court in the Cases a proposed Acceptable
Reorganization Plane and a motion seeking approval of a disclosure statement for
such Acceptable Reorganization Plan and solicitation procedures contemplating
completion of a confirmation hearing which disclosure statement and solicitation
procedures must otherwise be in form and substance reasonably acceptable to the
DIP Agent and Majority Lenders;

• by no later than one hundred and twenty (120) days following the Petition Date,
the Bankruptcy Court shall have entered an order approving a disclosure
statement for an Acceptable Reorganization Plan and solicitation procedures
contemplating completion of a confirmation hearing, which disclosure statement
and solicitation procedures must otherwise be in form and substance reasonably
acceptable to the DIP Agent and Majority Lenders, and the Bankruptcy Court's
approval of such disclosure statement and solicitation procedures shall not have
been amended, modified or supplemented (or any portions thereof reversed,
stayed or vacated) other than as agreed in writing by Majority Lenders;

• by no later than one hundred and eighty (180) days following the Petition Date,
the Bankruptcy Court shall have entered an order confirming an Acceptable
Reorganization Plan, which order shall be in form and substance acceptable to
DIP Agent and Majority Lenders in their sole discretion and shall not have been

2 Capitalized terms used but not defined herein have the meaning ascribed to such terms in the DIP Credit
Agreement. A complete list of milestones is set forth in Section 6.25 of the DIP Credit Agreement.
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amended, modified or supplemented (or any portions thereof reversed, stayed or
vacated) other than as agreed in writing by DIP Agent and Majority Lenders; and

• by no later than two hundred and ten (210) days following the Petition Date, the
effective date of an Acceptable Reorganization Plan shall have occurred, and the
order confirming the Acceptable Reorganization Plan.

Section 9.1(t) of the DIP Credit Agreement provides that if the Debtors fail to meet any of the

milestones, it is an Event of Default.

27. Absent unanticipated improvements in the coal market, the Debtors do not believe

that the current DIP Facility would provide sufficient liquidity to maintain operations for a

lengthy period of time after the expiration of the milestones.

28. Section 9.1(~ of the DIP Credit Agreement provides that a Change in Control is

an Event of Default. The DIP Credit Agreement defines a "Change in Control" as, inter alias

as of any date a majority of the Board of Directors of Parent consists (other than
vacant seats) of individuals who were not either (i) directors of Parent as of the
Agreement Date, (ii) selected or nominated to become directors by the Board of
Directors of Parent of which a majority consisted of individuals described in
clause (i), or (iii) selected or nominated to become directors by the Board of
Directors of Parent of which a majority consisted of individuals described in
clause (i) and individuals described in clause (ii).

29. The Change in Control provision is consistent with the change of control

provision included in the Indenture governing the Second Lien Notes, a provision that was

negotiated while the Defendant was Chairman and Chief Executive Officer of Xinergy Ltd.

30. Section 9.1(n) of the DIP Credit Agreement provides that it is an Event of Default

if either Gregory L. "Bernie" Mason, the Chief Executive Officer of Xinergy Ltd., or Michael R.

Castle, the Chief Financial Officer, cease to hold their current positions.

31. None of the foregoing provisions of the DIP Credit Agreement were agreed to by

the Debtors for the purpose of denying the Defendant the right to exercise shareholder rights.
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C. The Shareholder Requisition Noticc

32. On or about April 16, 2015, the Debtors received a letter fi-om cow~sel to the

Defendant that enclosed a requisition (the "Requisition"). A copy of the Requisition is attached

hereto as Exhibit E.

33. The Requisition demands that the Board of Directors call a meeting of

shareholders for the purpose of reconstituting the Board of Directors.

34. The Requisition specifically seeks to remove and/or replace three of the .five

current board members.

35. Counsel to the Defendant indicated to special counsel to the Debtors that the

Defendant has not decided whether to attempt to replace additional board members.

36. The Requisition proposes to elect two new members, Mr. Jeffrey A. Wilson and

Ms. Debra Powers, to the Board of Directors.

37. Upon information and belief, Mr. Wilson currently serves as the top executive of

a competitor of the Debtors.

38. As such, in the unlikely event Mr. Wilson would even agree to serve, he would

have numerous conflicts of interest in attempting to discharge his duties as a member of the

Board of Directors, which would cast a shadow of doubt over corporate decisions made by a

reconstituted Board of Directors.

39. Ms. Powers served the Debtors previously as acting interim Chief Financial

Officer beginning in January 2009, and then as Vice-President of Finance, and Corporate

Treasurer and Controller until her employment was terminated by the Debtors in February 2012.

40. If Ms. Powers is appointed to the Board of Directors, the Debtors' current

Controller has indicated to the Debtors' Chief Financial Officer that she would resign, which

would cause significant disruption to the Debtors' business.
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41. The Debtors believe other personnel also may leave the employ of the Debtors if

Ms. Powers is appointed, or if the Defendant otherwise controls the Board of Directors, further

damaging the Debtors' business.

42. The Requisition demands that the Board of Directors call the special meeting or

hold a combined meeting with its regular annual meeting by June 30, 2015.

43. The Requisition further states that in the event the Board of Directors determines

it would not be advisable to hold a special meeting prior to the June 30 deadline, the Defendant

intends to exercise all of his rights under applicable Canadian corporate law to ensure that a

special meeting is held in a timely manner, including, without limitation, by making an

application to the Ontario Superior Court of Justice (the "Superior Court") for an order that the

special meeting be held.

44. Upon information and belief, Canadian laws require a minimum notice period for

establishing a record date and providing notice of a shareholder meeting.

45. Separately, counsel to the Defendant indicated to counsel to the Debtors on a

telephone call on or about April 27, 2015 that, following the shareholder meeting requested in

the Requisition, the Defendant intends to replace the professionals retained by the Debtors in the

Bankruptcy Cases.

46. On May 7, 2015, the Debtors responded to the Requisition through a letter (the

"Response Letter") from their counsel to the Defendant's Canadian counsel, indicating that the

Board of Directors had reviewed and considered the Requisition, but declined to call a special

shareholder meeting of Xinergy Ltd. because, among other reasons, it would seriously jeopardize

the Debtors' prospects for successfully reorganizing through these Bankruptcy Cases to the
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detriment of all of the estates' stakeholders. A copy of the Response Letter is attached hereto as

D. The Canadian Recognition Proceedings

47. Following the Petition Date, the Debtors filed an application with the Superior

Court under the Companies' Creditors Arrangement Act (CCAA) (the "CCAA Application")

seeking recognition of the Interim DIP Order and certain other orders entered by this Court.

48. The Superior Court held a hearing on the CCAA Application on April 23, 2015.

49. The Superior Court entered an Initial Recognition Order (Foreign Main

Proceeding), dated April 23, 2015 (the "Initial Recognition Order"), recognizing these

Bankruptcy Cases as a "foreign main proceeding" as defined in section 45 ofthe CCAA. A copy

of the Initial Recognition Order is attached hereto as Exhibit G.

50. The Superior Court entered a Supplemental Order (Foreign Main Proceeding),

dated as of April 23, 2015 (the "Supplemental Recognition Order"), recognizing the Interim DIP

Order and certain other orders entered in these Bankruptcy Cases. A copy of the Supplemental

Recognition Order is attached hereto as Exhibit H.

51. The Superior Court entered its Reasons for Judgment on- April 24, 2015 (the

"Reasons for Judgment"), providing its reasons for signing the Initial Recognition Order and the

Supplemental Recognition Order. A copy of the Reasons for Judgment is attached hereto as

Exhibit I.

52. The Defendant appeared by counsel at the CCAA recognition hearing before the

Superior Court and advised the Judge that the Defendant may be raising issues with respect to

governance and a shareholders meeting under the corporate statute.

53. Neither the Initial Recognition Order, the Supplemental Recognition Order, nor

the Reasons for Judgment grant any relief to the Defendant or make any reference to the dispute.
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54. The next hearing in the CCAA recognition proceeding is scheduled for May 21,

2015, when the Debtors will seek an order from the Superior Court recognizing the Final DIP

Order, amonb other orders entered by this Court following the hearing on May 5, 2015.

55. The Defendant has reserved time at the upcoming May 21 hearing in the CCAA

proceeding, but as of the date of this Complaint, the Debtors have not received service of any

motion from the Defendant and no evidence has been put before the Superior Court by the

Defendant.

56. Upon information and belief, if the Defendant were successful in obtaining an

order from the Superior Court at the May 21 hearing permitting the Defendant to hold a special

shareholder meeting, the meeting could not be held until at least late June or early July—likely

after the Debtors file a chapter 11 plan—in order to comply with the notice requirements

imposed by Canadian law.

E. The Debtors' Equity Interests and Debt

57. Just prior to the commencement of the Bankruptcy Cases, Xinergy Ltd.'s share

price was quoted at C$0.02.3

58. The Toronto Stock Exchange listed outstanding common shares of 58,304,482.

The total market cap of Xinergy Ltd. as of the Petition Date was approximately C$1.17 million

(approximately $971,100 in U.S. Dollars at current exchange rates).

59. Currently, there is approximately $195 million outstanding under the Second Lien

Notes, which debt was incurred while-the Defendant served as Chairman and Chief Executive

Officer of Xinergy Ltd.

60. There is approximately $40 million currently outstanding on the DIP Facility.

3 A stock quotation can be viewed at http://web.tmxmoney.com/quote.php?locale=en&qm_symbol=XRG.
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F. The Debtors' Reorganization Efforts

61. The Debtors' primary objective in the Bankruptcy Cases is to maximize the value

of their estates for the benefit of the Debtors' creditors and other stakeholders, including

preserving the Debtors' business as a going concern through a short, efficient restructuring

process.

62. Due to the fragility of the Debtors' business while in bankruptcy, these cases must

proceed on a fast track. The Debtors faced a liquidity crisis prior to the bankruptcy filings due to

a rapid deterioration in the price commanded for coal of the types produced by the Debtors. The

Debtors were able to secure postpetition financing that will allow them to restructure the

companies provided they can proceed in a timely manner. Any delay in the reorganization

process will cause the incurrence of significant additional costs, expose the Debtors to greater

market risk, and could lead to another liquidity crisis. The Debtors believe they currently are

situated to complete a successful restructuring in the time projected, but any delays expose these

estates to great risk.

63. The Debtors must file a chapter 11 plan acceptable to the DIP.Agent and majority

of the DIP Lenders in less than forty-five (45) days in order to comply with the milestones set

forth in the DIP Credit Agreement.

64. To comply with the milestones in the DIP Credit Agreement, the plan must be

confirmed less than three months later and the plan must become effective by October 2015.

65. Under the direction of the current Board of Directors, the Debtors have made

significant progress in these Bankruptcy Cases, including, without limitation, (i) successfully

obtaining approval of the DIP Facility on a final basis, (ii) negotiating and obtaining consent

from the majority of the Debtors' critical vendors to payment plans and the continued provision
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of goods and services to the Debtors on ordinary terms, (iii) successfully negotiating with utility

providers over deposits and the continued provision of utility services, and (iv) obtaining

approval on a final basis of motions allowing the Debtors to continue critical aspects of their

business, including the payment of employee wages and taxes, maintenance of insurance and

surety programs, continuation of their cash management system and the employment of

professionals.

66. With the assistance of the Debtors' professionals, the Debtors are in the midst of

preparing a restructuring proposal to submit to the bondholders and DIP Lenders for their

consideration. Negotiation of the restructuring proposal will have occurred long before any

special shareholder meeting could be held. The Debtors also anticipate filing the plan before

shareholder meeting could be held.

67. Upon information and belief, in an effort to disrupt the Debtors' restructuring

efforts, since the Petition Date, the Defendant has inappropriately obtained material, non-public

information of the Debtors. The Defendant has had conversations with the Debtors' lenders and

prospective lenders and attempted to negotiate terms of loans to the Debtors and terms of a

restructuring plan, even though the Defendant has no authority from the Debtors to do so.

68. Upon information and belief, in further effort to disrupt the Debtors' restructuring

efforts, since the Petition Date, the Defendant has contacted one or more of the Debtors' most

important customers in an attempt to raise financing for a transaction for himself, which risks

harm to the Debtors' business interests.
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CLAIMS FOR RELIEF

COUNTI
(Declaratory Relief —Bankruptcy Code Section 362)

69. Plaintiffs repeat and re-allege each and every allegation contained in paragraphs 1

through 68 above as if filly set forth herein.

70. This is a claim for declaratory relief and there exists a substantial controversy

between the Debtors and the Defendant of sufficient immediacy and reality to warrant the

issuance of declaratory judgment under 28 U.S.C. § 2201.

71. The Debtors seek a declaration that the Requisition and any further attempt by the

Defendant to call and/or hold a special shareholder meeting of Xinergy Ltd. is subject to the

automatic stay of section 362(a)(1) and/or (a)(3) of the Bankruptcy Code.

72. Section 362(a)(1) of the Bankruptcy Code operates as a stay, "applicable to all

entities," of "the commencement or continuation ... of a judicial, administrative, or other action

or proceeding against the debtor that was or could have been commenced before the

commencement of the case under this title, or to recover a claim against the debtor that arose

before the commencement of the case under this title." 11 U.S.C. § 362(a)(1).

73. Section 362(a)(3) of the Bankruptcy Code prohibits "any act to obtain possession

of propet•ty of the estate or of property from the estate or to exercise control over property of the

estate." l 1 U.S.C. § 362(a)(3).

74. Pursuant to the automatic stay imposed by the Bankruptcy Code, the Defendant

was and is prohibited from talcing any actions that improperly interfere with the property of the

Debtors' estates.
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75. Any motion or other judicial proceeding filed in Canada against the Debtors,

including the anticipated motion to be filed by the Defendant in advance of the May 21, 2015

hearing before the Superior Court, is subject to section 362(a)(1) of the Bankruptcy Code.

76. Xinergy Ltd. is the parent company of each of the other Debtors.

77. Xinergy Ltd., through itself or one of its wholly owned subsidiaries, is the 100%

owner of each of the other Debtors.

78. Xinergy Ltd. does not have any operating assets.

79. The Defendant is a shareholder of Xinergy Ltd., but does not have any ownership

interest in any of the other Debtors.

80. The Requisition and the calling of a special shareholder meeting is an attempt by

the Defendant to reconstitute the Board of Directors in order to direct and control the Debtors'

operating assets owned by the Debtor subsidiaries of Xinergy Ltd.

81. If successful in reconstituting the Board of Directors, the Defendant intends to

cause Xinergy Ltd. to exercise its rights to replace directors, members and/or managers of the

Debtor subsidiaries of Xinergy Ltd. and to replace key members of the Debtors' management

team and its professional advisors.

82. These actions by the Defendant are attempts to exercise control over property of

the Debtors' estates.

83. Accordingly, the Debtors are entitled to a declaration that the automatic stay of

section 362(a)-of the Bankruptcy applies to any attempt by the Defendant to call a special

shareholder meeting of Xinergy Ltd., including through any motion or other judicial proceeding

filed in the Superior Court.
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COUNT II
(Declaratory Relief —Bankruptcy Code Sections 105(a) and 362(a))

84. Plaintiffs repeat and re-allege each and every allegation contained in paragraphs

1 through 68 above as if fully set forth herein.

85. This is a claim for declaratory relief and there exists a substantial controversy

between the Debtors and the Defendant of sufficient immediacy and reality to warrant the

issuance of declaratory judgment under 28 U.S.C. § 2201.

86. Section 105(a) of the Bankruptcy Code authorizes the Court to issue "any order,

process, or judgment that is necessary or appropriate to carry out the provisions of [the

Bankruptcy Code]." 11 U.S.C. § 105(a).

87. Section 362(a) operates as a stay that protects the Debtors and property of the

estate.

88. Relief under sections 105(a) and 362(a) is particularly appropriate in this case

where the Debtors require relief that is necessary in order to preserve the Debtors' reorganization

prospects.

89. The actions that the Defendant proposes in the Requisition will cause real and

significant harm to the Debtors' estate because they interfere with and pose a substantial risk to

the Debtors' ability to pursue a successful restructuring.

90. A calling of a special shareholder meeting of Xinergy Ltd. as set out in the

Requisition and the follow-through by the Defendant in his stated intentions may, among other

things, (i) disrupt the Debtors' operations so as to cause a deterioration in the financial

performance of the Debtors, (ii) require the Debtors to incur unnecessary costs, (iii) trigger a

"Change in Control," (iv) cause the resignation or replacement of certain members of the

Debtors' senior management, (v) distract the Debtors and their professio~~als from successfully
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pursuing a restructuring plan in a timely manner, (vi) cause the Debtors to miss the milestones

contained in the DIP Credit Agreement, (vii) cause uncertainty with the Debtors' vendors and

creditors over the direction of the business and reorganization efforts, and (viii) otherwise

diminish the value of the Debtors to the detriment of all constituencies of the estates.

91. Each of the circumstances listed in the preceding paragraph also could give rise to

or constitute an Event of Default under the DIP Credit Agreement.

92. The occurrence of an Event of Default could cause the termination of the DIP

Facility, which would seriously jeopardize the Debtors' ability to continue as a going concern

and reorganize through the chapter 11 cases.

93. Appointment of the Defendants' proposed nominees, Mr. Wilson and Ms. Powers,

to the Board of Directors would impair the Board of Directors' ability to conduct responsible

corporate governance and the ability of the Debtors' management to continue operations

uninterrupted due to the introduction of potential conflicts of interest and distrust, and the

potential resignation of one or more key members of the Debtors' management, thereby causing

substantial harm to the value of the Debtors' estates.

94. The costs of calling and noticing a special shareholder meeting of Xinergy Ltd.,

including without limitation, associated attorneys' fees and costs of U.S. and Canadian counsel

will be significant, thereby depleting the estates' property.

95. The Debtors also lack authority under the DIP Credit Agreement to incur the costs

associated with calling a special shareholder meeting.

96. It would be a significant burden on senior management to prepare for and

participate in a special shareholder meeting of Xinergy Ltd. while the Debtors are in the midst of
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addressing critical issues imperative to a successful restructuring and continued operation of the

business as a going concern.

97. Even if the Defendant were able to call a special shareholder meeting of Xinergy

Ltd., the advance notice required to call the meeting would mean that a reconstituted board of

directors would have insufficient time to propose an amended o►• new restructuring plan and still

satisfy the milestones set forth in the DIP Credit Agreement.

98. Previous actions by the Defendant have indicated that he is motivated to serve his

own personal interests without regard to the interests of other stakeholders, which would present

serious risks to the success of the Debtors' restructuring efforts if the Debtors are required to

comply with the Requisition.

99. Accordingly, the Debtors are entitled to a declaration that the Debtors shall not be

required to hold a special meeting of shareholders of Xinergy Ltd. to consider a change to the

members of the Board of Directors until a reorganization plan becomes effective or upon further

order of this Court.

COUNT III
(Injunctive Relief —Bankruptcy Code Sections 105(a) and 362(a))

100. Plaintiffs repeat and re-allege each and every allegation contained in paragraphs 1

through 68 above as if fully set forth herein.

101. Section 105(a) of the Bankruptcy Code authorizes the Court to issue "any order,

process, or judgment that is necessary or appropriate to carry out the provisions of [the

Bankruptcy Code]." 11 U.S.C. § l05(a).

102. Section 362(a) operates as a stay that protects the Debtors and property of the

estate.
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103. Relief under sections 105(a) and 362(a) is particularly appropriate in this case

where the Debtors require relief that is necessary in order to preserve the Debtors' reorganization

prospects.

104. Absent an order enjoining the Requisition, the Debtors will suffer irreparable

harm due to any attempt to call a special meeting of shareholders to change the members of the

Board of Directors,

105. A calling of a special shareholder meeting of Xinergy Ltd. as set out in the

Requisition and the follow-through by the Defendant in his stated intentions may, among other

things, (i) disrupt the Debtors' operations so as to cause a deterioration in the financial

performance of the Debtors, (ii) require the Debtors to incur unnecessary costs, (iii) trigger a

"Change in Control," (iv) cause the resignation or replacement of certain members of the

Debtors' senior management, (v) distract the Debtors and their professionals from successfully

pursuing a restructuring plan in a timely manner, (vi) cause the Debtors to miss the milestones

contained in the DIP Credit Agreement, (vii) cause uncertainty with the Debtors' vendors and

creditors over the direction of the business and reorganization efforts, and (viii) otherwise

diminish the value of the Debtors to the detriment of all constituencies of the estates.

106. Each of the circumstances listed in the preceding paragraph also could give rise to

or constitute an Event of Default under the DIP Credit Agreement.

107. The occurrence of an Event of Default could cause the termination of the DIP

Facility, which would seriously jeopardize the Debtors' ability to continue as a going concern

and reorganize through the chapter 11 cases.

108. Appointment of the Defendants' proposed nominees, Mr. Wilson and Ms. Powers,

to the Board of Directors would impair the Board of Directors' ability to conduct responsible
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corporate governance and the ability of the Debtors' management to continue operations

uninterrupted due to the introduction of potential conflicts of interest and distrust, and the

potential resignation of one or more key members of the Debtors' management, thereby causing

substantial harm to the value of the Debtors' estates.

109. The costs of calling and noticing a special shareholder meeting of Xinergy Ltd.,

including without limitation, associated attorneys' fees and costs of U.S. and Canadian counsel

will be significant, thereby depleting the estates' property.

110. It would be a significant burden on senior management to prepare for and

participate in a special shareholder meeting while the Debtors are in the midst of addressing

critical issues imperative to a successful restructuring and continued operation of the business as

a going concern.

111. Even if the Defendant were able to call a special shareholder meeting of Xinergy

Ltd., the advance notice required to call the meeting would mean that a reconstituted board of

directors would have insufficient time to propose an amended or new restructuring plan and still

satisfy the milestones set forth in the DIP Credit Agreement.

112. ~'revious actions by the Defendant have indicated that he is motivated to serve his

own personal interests without regard to the interests of other stakeholders, which would present

serious risks to the success of the Debtors' restructuring efforts if the Debtors are required to

comply with the Requisition.

113. The likelihood of the irreparable harm to the Debtors' estates outweighs any harm

to the Defendant, who will only be enjoined temporarily from exercising these limited

shareholder rights and will still be able to participate in the restructuring process, including

appearing and being heard at any hearings.
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114. Granting the requested injunction is in the public's best interest because it will

preserve the resources and interests of the Debtors, give effect to the automatic stay, and

facilitate the Debtors' successful reorganization.

115. Allowing the Defendant to call a special shareholder meeting of Xinergy Ltd. to

change the members of the Board of Directors, on the other hand, will risk causing significant

harm to the value of the Debtors' estate at the expense of all stakeholders in the Bankruptcy

Cases.

116. The Debtors lack an adequate remedy at law.

117. Accordingly, good cause exists for entry of injunctive relief under sections 105(a)

and 362(a) of the Bankruptcy Code and Bankruptcy Rule 7065 against the Defendant enjoining

the Requisition and the calling of a special shareholder meeting until confirmation of the

Debtors' restructuring plan or further order of this Court.

WHEREFORE, the Debtors respectfully request relief as follows:

1) For a determination and judgment on Count I of this Complaint declaring
that the automatic stay of section 362(a) of the Bankruptcy Code is
applicable to stay the Requisition and any attempt to call a special
shareholder meeting of Xinergy Ltd. to change the member of the Board
of Directors or for any other matters, including through the filing of a
motion or other judicial proceeding with the Superior Court;

2) For a determination and judgment on Count II of this Complaint pursuant
to sections 105(a) and 362(a) declaring (i) that the Debtors shall not be
required to hold a special shareholder meeting of Xinergy Ltd. until a
reorganization plan is confirmed or upon further order of the Court, (ii)
that if called by the Defendant, the meeting does not have to be held, and
(iii) that if held notwithstanding the foregoing, such meeting would have
no effect;

3) For a determination and judgment on Count III of this Complaint that the
Debtors are entitled to temporary and/or preliminary and permanent
injunctive relief under sections 105(a) and 362(a) of the Bankruptcy Code
and Bankruptcy Rule 7065 enjoining the Requisition and the Defendant
from taking any further action to call or hold a special shareholder meeting
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of Xinergy Ltd. until a reorganization plan is confirmed or upon further
order of the Court;

4) For costs of suit incurred herein; and

5) That such order and further relief be awarded as this Court deems just and
appropriate

DATED: May 8, 2015

Respectfully submitted,

/s/ Tvler P. Brown

Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, III (VSB No. 75134)
Justin F. Paget (VSB No.77979)
HUNTON & WILLIAMS LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219
Telephone: (804) 788-8200
Facsimile: (804) 788-8218
Email: tpbrown@hunton.com

hlong@hunton.com
jpaget@hunton.com

Counsel to the Debtors
and Debtors in Possession
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1. Xinergy Ltd. (3697)

2. Xinergy Corp. (3865)

3. Xinergy Finance (US), Inc. (5692)

4. Pinnacle Insurance Group LLC (6851)

5. Xinergy of West Virginia, Inc. (2401)

6. Xinergy Straight Creek, Inc. (0071)

7. Xinergy Sales, Inc. (8180)

8. Xinergy Land, Inc. (8121)

9. Middle Fork Mining, Inc. (]593)

10. Big Run Mining, Inc. (1585)

11. Xinergy of Virginia, Inc. (8046)

12. South Fork Coal Company, LLC (3l l3)

13. Sewell Mountain Coal Co., LLC (9737)

SCHEDULEI

Debtor Entities

14. Whitewater Contracting, LLC (7740)

15. Whitewater Resources, LLC (9929)

- --
16. Shenandoah Energy, LLC (6770)

17. High MAF, LLC (5418)

l8. Wise Loading Services, LLC (7154)

19. Strata Fuels, LLC (1559)

20. True Energy, LLC (2894)

21. Raven Crest Mining, LLC (0122)

22. Brier Creek Coal Company, LLC (9999)

23. Bull Creek Processing Company, LLC (0894)

24. Raven Crest Minerals, LLC (7746)

25. Raven Crest Leasing, LLC (7844)

26. Raven Crest Contracting, LLC (7796)

85083.000002 EMF_US 55570299v9
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

In re:
Chapter 11

XINERGY LTD., et al., Case No. 15-[ ] O

Debtors.'
(Joint Administration Requested)

DECLARATION OF MICHAEL R. CASTLE IN SUPPORT OF THE DEBTORS'
CHAPTER 11 PETITIONS AND FIRST DAY PLEADINGS

Michael R. Castle declares and says:

I am the Chief Financial Officer of Xinergy Ltd., a corporation headquartered in

Knoxville, Tennessee. I have been employed in this position by Xinergy Ltd. since January 1,

2010. Prior to that, I held executive roles at National Coal Corp. and Quaker Coal Company. I

am familiar with the day-to-day operations, business, and financial affairs of the Debtors (as

defined below).

2. I submit this declaration (i) in support of the petitions of the Debtors for relief

under chapter 11 of title 11 of the United States Code (the "Bankruptcy Code"), (ii) pursuant to

' The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed
on Schedule 1 attached hereto.

HUNTON & WILLIAMS LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219
Telephone: (804) 788-8200
Facsimile: (804) 788-8218
Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, III (VSB No. 75134)
Justin F. Paget (VSB No. 77949)

Proposed Counsel to the Debtors
and Debtors in Possession
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28 U.S.C. 1746 in support of the Debtors' petitions and contemporaneously-filed requests for

relief in the form of motions and applications (the "First Day Motions") and (iii) to assist the

Court and other interested parties in understanding the circumstances giving rise to the

commencement of these chapter 11 cases. I have reviewed the First Day Motions or have

otherwise had their contents explained to me, and it is my belief that the relief sought therein is

essential to the uninterrupted operation of the Debtors' business and to the Debtors'

reorganization.

3. Except as otherwise indicated, all facts set forth in this declaration are based upon

my personal knowledge, my review of relevant documents, information provided to me by

employees working under my supervision, or my opinion based upon my experience, knowledge

and information concerning the operations of the Debtors and the coal industry as a whole. If

called upon to testify, 1 would testify competently to the facts set forth in this declaration.

Unless otherwise indicated, the financial information contained herein is unaudited and provided

on a consolidated basis.

Commencement of Reorganization Proceedings

4. On April 6, 2015 (the "Petition Date"), Xinergy Ltd. and certain of its

subsidiaries, as debtors and debtors in possession in the above-captioned chapter 11 cases

(collectively, the "Debtors", "Xinergy" or the "Company"), each filed a voluntary petition for

relief under chapter 11 of the Bankruptcy Code. The Debtors intend to continue in the

possession of their respective properties and the management of their respective businesses as

debtors in possession pursuant to sections 1107 and l 108 of the Bankruptcy Code.

2
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5. Part 1 of this declaration describes the Debtors' business, Part II describes the

circumstances giving rise to the commencement of these chapter 11 cases, Part III describes the

Debtors' prepetition restructuring initiatives and Part IV sets forth the relevant facts in support of

the First Day Motions.

I.

The Debtors' Businesses

A. Coal Operations

6. Xinergy is a U.S. producer of metallurgical and thermal coal with mineral

reserves, mining operations and coal properties located in the Central Appalachian ("CAPP")

regions of West Virginia and Virginia. As of the Petition Date, Xinergy's operations principally

include two active mining complexes known as South Fork and Raven Crest located in

Greenbrier and Boone Counties, West Virginia. Xinergy also leases or owns the mineral rights

to properties located in Fayette, Nicholas and Greenbrier Counties, West Virginia and Wise

County, Virginia. Collectively, Xinergy leases or owns mineral rights to approximately 72,000

acres with proven and probable coal reserves of approximately 77 million tons and additional

estimated reserves of 40 million tons.

7. Xinergy currently produces and ships coal from its South Fork mid-volatile

metallurgical mine and its Raven Crest thermal operations. Xinergy's primary customers for

metallurgical coal—used in a chemical process that yields coke for the manufacture of steel—are

steel producers, commodities brokers and industrial customers throughout North America,

Europe and South America. Electric utilities and industrial companies in the southeastern U.S.

and Europe are the principal customers for Xinergy's thermal coal.

3
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8. South Foi•k is currently producing between 35,000 and 40,000 tons ofmid-volatile

metallurgical coal per month. Raven Crest currently produces between 55,000 and 60,000 tons

of thermal coal per month. After being idled due to market conditions, Raven Crest restarted

production in January 20142 with the completion of a $9.5 million coal preparation plant. The

recent improvements to the coal processing facility at Raven Crest have allowed Xinergy to

increase the marketability of its low cost, high quality thermal coal to markets in the eastern U.S.

and Europe. As of the nine months ending September 30, 2014, Xinergy had sold 734,129 tons

of coal produced from its two active mining operations.3

9. Historically, Xinergy enters into both short-term contracts and contracts

exceeding twelve months for the sale of its coal for a specified per ton amount at a negotiated

price. Xinergy also quotes prices and sells coal on a one-day or one-shipment tonnage amount

with prices directly correlated to the price per ton of coal quoted on the New York Mercantile

Exchange or similar commodity exchanges, which is known as the "spot price." Coal sold

pursuant to short-term contracts or at the spot price is subject to current market pricing that can

be significantly more volatile than the pricing structure achieved through long-term negotiated

supply agreements. Certain long-term agreements nonetheless may contain provisions that result

in price adjustments, such as price reopener provisions, which reduce the protection from short-

term price fluctuations traditionally offered by such agreements. While the quality and volume

Z The underground mining operations at the Raven Crest complex known as Brier Creek remain idle as of
the Petition Date.

3 The financial information contained in this Declaration has been prepared by the Debtors and their
advisors and is provided for illustrative purposes only. Such information may not be audited and may be subject to
material change. While the information is believed to be accurate, the Debtors cannot guarantee the accuracy of this
information and expressly disclaim any obligation to update any information contained in this Declaration
(including if new or different information is received and/or errors are discovered).

4
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of coal to be supplied typically is stipulated in these agreements, their terms may vary

significantly and in some cases buyers have the option to vary annual or monthly volumes. For

the past two years, the majority of Xinergy's coal sales have occurred in the "spot" market or

under short-term coal supply agreements.

10. In prior years, Xinergy's sales have been concentrated among a small number of

customers. During 2013, 82% of Xinergy's coal sales revenue was derived from two customers,

which accounted for 68% of total tons of coal sold by Xinergy during that period. More recently,

Xinergy has attempted to broaden its customer base and reduce its dependence on a few

customers. To assist in that effort, in July 2014, Xinergy partnered with one of the largest and

most experienced commodity trading companies in the world to market Xinergy's thermal and

metallurgical coal. During the third fiscal quarter of 2014, Xinergy's top two customers

accounted for 28%and 27%, respectively, of Xinergy's revenues.

11. Xinergy's operational results are highly dependent on the costs of coal production

and the costs of and ability to transport coal to customers. Primary mining-related expenses are

wages and benefits, repairs and maintenance, diesel fuel, blasting and related supplies, coal

transportation costs, freight and handling costs, royalties and taxes incurred in selling coal. The

majority of Xinergy's coal is shipped via rail on CSX-controlled railways. The remaining coal is

shipped via truck. Severe weather, rail stoppages, availability of equipment or other issues

affecting CSX's operations could significantly impact the ability of Xinergy to ship its coal.

12. Since Xinergy's inception, substantially all of its revenues have resulted from the

sale of coal and asset sales. For the fiscal year ending December 31, 2013, Xinergy had revenues

from coal sales of approximately $19 million and adjusted negative EBITDA of approximately

E
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$10.8 million. For the nine months ending September 30, 2014, Xinergy had revenue fi-oin coal

sales of approximately $50.8 million and adjusted negative EBITDA of approximately $2.8

million. For the three months ending September 30, 2014, Xinergy had revenue from coal sales

of approximately $19.0 million and adjusted positive EBITDA of $1.1 million.

13. In addition to its active mining operations, the Debtors own or lease rights to

significant coal reserves. In October 2012, Xinergy acquired approximately 12,500 acres located

in Fayette, Nicholas and Greenbrier counties, West Virginia through Debtor Sewell Mountain

Coal Company ("Sewell Mountain"). The acquisition included a site regionally known as the

Meadow River Complex with existing permits and infrastructure. Xinergy has received all

necessary permit transfers for this mining property including the underground mine, preparation

plant, rail loadout and refuse area. Sewell Mountain has estimated reserves of 32.36 million tons

ofmid-volatile metallurgical coal and is in the planning and development stage.

14. Xinergy also leases approximately 1,000 acres of surface mining operations in

Wise County, Virginia, through Debtor True Energy, LLC ("True Energy").4 In response to

market conditions, True Energy's mining operations were idled in 2012. This site has proven

and probable reserves of 2.3 million tons of high volatile metallurgical coal with estimated total

reserves of 7 million tons based on recent additional land acquisitions.

15. As of the Petition Date, Xinergy has approximately 178 employees working in

fi►I1 or part-time positions. Eight employees perform executive management, sales and general

administration functions and are assigned to Xinergy's Knoxville, Tennessee corporate office,

but frequently work remotely or at Xinergy's mine locations. The remaining individuals are

4 True Energy transacts business in Virginia as True Energy Fuels, LLC.
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operational employees and work at Xinergy's mine locations. All of Xinergy's coal processing

and production is performed by its own employees. None of Xinergy's employees are currently

unionized.

16. Xinergy provides healthcare and other benefits to primary insured full-time

employees and beneficiaries. Xinergy is subject to the Federal Coal Mine Health and Safety Act

of 1969 (the "Black Lung Act") and other workers' compensation laws in the states in which

Xinergy operates. Under the Black Lung Act, Xinergy is required to provide benefits to its

current and former coal miners suffering from pneumoconiosis or "black lung disease" and, in

certain cases, the workers' beneficiaries. Xinergy maintains insurance sufficient to cover the

cost of present and future claims. Xinergy believes that future costs associated with the Black

Lung Act may increase as a result of the Patient Protection and Affordable Care Act, enacted in

2010, which provides for an automatic survivor benefit and a rebuttable presumption concerning

a coal mine employee's disability in certain circumstances. Separately, Xinergy maintains cash

deposits and/or bonds to secure obligations under federal and state workers' compensation laws.

B. Corporate Structure

17. Xinergy Corp. was incorporated in October 2007. On December 21, 2009,

Xinergy Corp. completed a reverse takeover of Greenwich Global Capital, Inc. ("GGC"). GGC

changed its name to "Xinergy Ltd." on December 21, 2009. Xinergy Ltd. is a Debtor and is the

direct or indirect parent of each of the other Debtors. Xinergy Ltd.'s common stock trades on the

Toronto Stock Exchange (TSX), the largest stock exchange in Canada, under the ticker "XRG."

As of the Company's most recent quarterly public filing, there were 65,772,023 shares of

Xinergy Ltd.'s common stock issued and outstanding. The Debtors intend to pursue recognition

7
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of these chapter 1 1 cases in Canada so that certain assets of Xinergy Ltd. will receive appropriate

protection in Canada to the extent those assets may be subject to the Canadian courts'

jurisdiction.

18. All of Xinergy Ltd.'s direct and indirect subsidiaries are Debtors and debtors-in-

possession in these proceedings except for Xinergy Finance Canada Ltd., a Canadian corporation

that holds no assets and is not liable on any of the debt included in these chapter I 1 cases.

Xinergy's organization chart is attached to this Declaration as Exhibit A.

C. Capital Structure

19. In May 2011, Xinergy issued $200 million of 9.25% Senior Secured Notes (the

"Second Lien Notes") due May 15, 2019, which are guaranteed by the other Debtors and

collateralized by substantially all of Xinergy's assets. Interest payments of $9 million are due

and payable semi-annually. Approximately $72 million of the net proceeds from the issuance

were used to retire existing debt and the remaining funds were used for capital expenditures,

including construction of a preparation plant, purchase of mining equipment and construction of

infrastructure, and for general corporate purposes. The current amount outstanding on the

Second Lien Notes is approximately $195 million.

20. Xinergy Corp. subsequently entered into a Credit Agreement, dated as of

December 21, 2012 (as amended, supplemented, modified, or amended and restated from time to

time, the "First Lien Term Loans"), with Bayside Finance LLC, as lender ("Bayside"), and the

other Debtors as guarantors. The First Lien Term Loans facility provided for two term loans in

the amount of $10 million each with terms of four years. The first loan was drawn in December

2012 and the second loan was drawn in September 2013. The proceeds of the First Lien Term

8
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Loans were used to fund transaction costs, to provide working capital and for Xinergy's general

corporate purposes. The First Lien Term Loans are secured by afirst-priority lien on

substantially all of the Debtors' assets. On April 1, 2015, the First Lien Term Loans were validly

assigned to funds managed on behalf of Whitebox Advisors LLC ("Whitebox") and Highbridge

Capital Management, LLC ("Highbridge") from Bayside. The current amount outstanding on

the First Lien Term Loans is approximately $20 million plus certain fees and expenses.

21. The Debtors and holders of both the First Lien Term Loans and the Second Lien

Notes are parties to a Collateral Trust Agreement, dated as of May 6, 2011 (the "Collateral

Trust Agreement"), which authorizes Xinergy to obtain credit in certain amounts and for certain

purposes that would have priority over the Second Lien Notes. The First Lien Term Loans

became senior to the Second Lien Notes pursuant to that provision. The Collateral Trust

Agreement, in Section 2.8, also authorizes the holder of any authorized senior notes to provide

debtor-in-possession financing to Xinergy that would be senior to or on a parity with the senior

liens, thus also having priority over the Second Lien Notes. That same provision provides that

holders of the Second Lien Notes have expressly waived any right to object to any debtor-in-

possession financing consented to by the senior• lender pursuant to the Collateral Trust

Agreement.

22. On March 31, 2014, Xinergy completed a private placement of 11.0 million

common shares for total proceeds of $4.9 million.

E
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II.

events Leading to the Chapter 11 Cases

23. Recently, domestic demand for thermal coal has fallen sharply in large part due to

increasingly attractive alternative sources of energy, such as natural gas, and burdensome

environmental and governmental regulations impacting end users. Simultaneously, the

increasingly stringent regulatory environment in which coal companies operate has driven up the

cost of mining and processing coal. Continued weakness in the market for metallurgical and

thermal coal, combined with an extremely cold and snowy winter that impacted the mining and

shipment of coal, has continued to erode Xinergy's cash position. Absent approval of additional

borrowing capacity, Xinergy currently lacks the liquidity needed to maintain operations in the

near term and to sustain its current capital structure. The confluence of these factors and

Xinergy's substantial debt burden have taken Xinergy to the point of unsustainability absent the

relief provided by chapter 11.

A. Macroeconomic Factors Impacting Demand for Coal

24. Prices for CAPP thermal coal fell sharply during the period between mid-2008

and mid-2009, corresponding with the severe global recession, and have failed to recover in the

period since. Over the last several years, the coal industry's share of the U.S. energy market has

declined appreciably as a result of abundant supply and historically low prices of natural gas.

During 2012, data from the U.S. Energy Information Administration indicated that 7.9 gigawatts

of coal fired generation was retired, representing 2.5% of installed coal capacity. Two-thirds of

the coal capacity retired was in the Midwest and Southeast regions of the U.S., which had a

disproportionate impact on CAPP coal producers due to geographic proximity. Declining

10
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demand for coal has caused many producers in the coal industry to c~u~tail production, idle mines

and lay off workers. Nonetheless, 2013 ended with thermal coal stockpiles at multi-year lows

and a firming of natural gas prices, in part due to an extremely cold winter. Thermal coal

inventories continue to remain at unsustainably low levels, suggesting an increase in future

demand.. Recent prices appear to be firming and CAPP thermal coal should continue to have a

significant presence in the domestic energy market for decades to come due to its high quality

and proximity to customers. Global thermal coal consumption is predicted to increase by 27%

by 2020 and by one billion tons by 2035.

25. The global market for metallurgical coal also has suffered from sharply-reduced

demand in recent years. Demand for metallurgical coal generally is dependent on the strength of

the global economy. Specifically, steel production, and thus the demand for metallurgical coal,

is correlated with the economic climate in the U.S., Europe and certain developing countries

such as Brazil, China and India. The market for metallurgical coal appeared to bottom in 2012

and resulted in production curtailments of 30 to 40 million metric tons on an annualized basis.

The global market for metallurgical coal remained stagnant through 2013, with waning demand

from China. Nonetheless, long term global growth trends point toward increasing demand for

quality metallurgical coal. India steelmakers continue to bring on new coke plants and demand

from Europe is steadily recovering. With its below-industry average operating costs and high

quality mid-volatile metallurgical coal, Xinergy believes that it is well positioned to continue its

recent growth and benefit from a recovering coal market.

11
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B. Increased Competition

26. The mining business is highly competitive and the coal industry is becoming

increasingly consolidated. Xinergy competes with numerous other companies in the acquisition,

exploration, financing and development of coal properties. Many of the companies are larger,

better capitalized and have longer operating track records. Xinergy's competitive position

depends on its ability to successfully and economically explore, acquire and develop new and

existing coal properties. Xinergy also competes with other mining companies for skilled mining

engineers, geologists, geophysicists and other technical personnel. Competition recently has

come from outside the coal industry as well in the form of alternative fuel sources, such as

natural gas. These internal and external threats have contributed to a declining coal market.

27. Despite facing competitive challenges, Xinergy believes that it can grow and

operate profitably in the CAPP region due to its relatively low transportation costs, diversity in

production and coal customers' desire to purchase coal from a diversity of suppliers. In addition,

Xinergy's rnid-volatile metallurgical coal reserve at South Fork will increase the attractiveness of

its product offerings and better position it to compete in the industry. Mid-volatile coal is one of

the scarcest types of metallurgical coal mined globally. It is highly desirable to steel producers

because it generally does not need to be blended. The quality advantage of mid-volatile

metallurgical coal supports premium pricing. In the long-term, Xinergy believes that it is well

positioned to operate profitably in the competitive environment, but has determined that short-

term liquidity needs must be addressed.

12
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C. Government Regulations anti Costs of Compliance

28. Xinergy is subject to various federal, state 111 CI foreign regulatory and

environmental laws. Increasingly stringent regulations and environmental protection laws have

resulted in dramatically increased costs of compliance for coal producers. In addition, recent

legislation has made it increasingly difficult for consumers of Xinergy's coal, such as electricity

generators, to use coal as an energy source.

i. Regulation of the Coal Mining Industry

29. The coal industry is impacted by significant federal, state and local legislation

governing employee health and safety, permitting and licensing requirements, water pollution,

plant and wildlife protection, reclamation and restoration of mining properties, the discharge of

materials into the environment, surface subsidence from underground mining, and the effects of

mining on groundwater quality and availability.

30. The Federal Mine Safety and Health Act of 1977 significantly expanded

enforcement of safety and health standards and imposed safety and health standards on all

aspects of mining operations. Most states, including the states in which Xinergy-operates, have

programs for mine safety and health regulation and enforcement. Collectively, federal and state

safety and health regulation in the coal mining industry is perhaps the most comprehensive and

pervasive system for protection of employee health and safety affecting any segment of the U.S.

industry. This regulation has had a significant impact on the operating costs for all domestic coal

companies.

31. Xinergy also is subject to extensive federal, state and foreign environmental laws,

including the Surface Mining Control and Reclamation Act, the Clean Air Act, and the Clean

13
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Water Act and their state counterparts. These laws impact Xinel•gy's operations by requiring the

Company to undertake the costly and time-consuming process of obtaining permits, to comply

with stringent reporting and operating requirements, and to employ expensive pollution control

technology.

ii. Regulation of Power Plants

32. The coal industry is indirectly impacted by environmental legislation restricting

the ability of power plants to purchase coal as an energy source. The Clean Air Act and similar

state laws impose stringent regulation on air emissions from coal-fired power plants, which are

the largest end user of Xinergy's coal. Coal-fired power plants have expended considerable

resources to install emission control equipment and take other steps to achieve regulatory

compliance. In addition, government agencies have been offering incentives to entities that are

developing or selling alternative energy sources with lower greenhouse gas emissions. The

combination of these incentives and the increased cost of compliance with new emissions

standards have contributed to power plant closures and conversion to alternative fuels, resulting

in decreased demand for coal.

D. Recent Continued Weakness in Coal Prices end Inclement Weather

33. During the 1st quarter of 2015, thermal coal prices further deteriorated very

quickly and unexpectedly. In addition, inclement weather in CAPP region during the months of

February and March hindered the company's reining operations and caused delays in truck-based

shipments of coal, which is the method of delivery for one of the company's more lucrative

offtake arrangements. These factors delayed the launch of a new high wall miner at South Fork,

an important event, which should save roughly $5 -$10 per ton on costs (that amount will vary

14
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with the mine plan, due to recovery and high wall mining mix). The combination of these

factors with the macroeconomic and regulatory factors discussed above have created immense

challenges for the company to continue operations absent the relief afforded by chapter 11.

III.

Prepetition Restructuring Efforts

34. Xinergy's management team has taken various courses of_ action to attempt to

meet the challenges described above. In the third quarter of 2012, in response to poor market

conditions for the sale of thermal and metallurgical coal, Xinergy idled its thermal coal mining

operations at Raven Crest (including the Brier Creek underground mines) and its high-volatile

mining operations at True Energy. Surface and high-wall mining operations at Raven Crest

resumed in January 2014 with the completion of the Bull Creek coal preparation plant. The

adjacent underground mining operations at Brier Creek and the high-volatile mining at True

Energy remain idled. During this time, Xinergy continued its mining operations at South Fork.

35. On February 1, 2013, Xinergy entered into an asset purchase agreement for a cash

sale of its mining operations located in Kentucky known as Straight Creek and Red Bird for

$47.2 million. The sale also included the assumption of all of Xinergy's related asset retirement

obligations, which were valued at $7.2 million. The purchaser of the assets was an investment

fund majority owned by Bayside, the former holder of the First Lien Term Loans. The Kentucky

sale proceeds were held as restricted cash until used for certain capital expenditures in

accordance with the terms of the Second Lien Notes. As of September 30, 2014, Xinergy held

approximately $1.07 million in restricted cash relating to the Kentucky sale proceeds.

15



~:~ '! / ?~ ~ ~ ~ 1 t / i 1.~..' 'a1 • C•• ~ I~~s", /~IFi, l i~ :■ :::•• ~ IL•~~ 1'I+7i,1 i~ i i~ r4• III:i:.tii

36. On March 31, 2014, Xinergy received $4.95 million ~fi~om the sale of common

shares pursuant to a private placement.

37. On November 6, 2014, Xinergy entered into a commitment for a secured second

lien credit agreement for convertible debt with Aries Energy Group Venture Investor, LLC, in

the principal amount of $25 million (the "Aries Loan"). The proceeds of the proposed Aries

Loan would have provided Xinergy additional liquidity necessary to,. among other things, make

the semi-annual interest payment on the Second Lien Notes in the amount of $9 million due on

November 17, 2014. Through no Iatilt of Xinergy, the Aries Loan failed to close. Nevertheless,

the company was able to make the November interest payment fi•om cash from operations prior

to the expiration of the cure period.

38. As the risk that the Aries Loan would not close became apparent, Xinergy began

to anticipate a likely need to pursue a restructuring under chapter 11. In December 2014,

Xinergy retained Global Hunter Securities, a division of Seaport Global Securities LLC, as its

financial advisor to pursue financial and strategic alternatives, including raising capital and other

strategic transactions focused on providing additional liquidity for the Company.

39. With the assistance of their professional advisors, Xinergy searched for an

alternative source of financing, including DIP financing. Xinergy and its advisors approached

more than sixty high quality institutional firms as potential sources of financing, of which fifteen

executed confidentiality agreements with Xinergy. Ultimately, Xinergy secured commitment for

a $40 million DIP financing facility from certain funds managed on behalf of Whitebox and

Highbridge. Approximately $20 of the DIP facility will be used to pay all amounts outstanding

under the First Lien Term Loan. The balance of the DIP facility, net of certain fees and expenses,

16
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will provide Xinergy additional liquidity to continue operations and pursue a successful

restructuring in chapter 11.

40. Accordingly, the Debtors have determined, in the. prudent exercise of their

business judgment, that the commencement of these chapter 11 cases at this time is the best

course of action to preserve liquidity, gain access to DIP financing, and pursue reorganization

through a chapter 11 plan. The Debtors believe that, despite its costs, chapter I 1 provides the

tools necessary for Xinergy to maximize value for the Debtors' estates and emerge with a

stronger capital structure. For the duration of the chapter I 1 process, in reliance on the First Day

Motions described below, the Debtors will devote all of their resources toward continuing and

growing their profitable operations in the ordinary course, honoring valuable customer and

vendor relationships and leveraging Xinergy's competitive advantage as the market recovers.

IV.

First Dav Motions

41. The Debtors filed the First Day Motions concurrently with the filing of their

chapter 11 petitions. The Debtors requests that each of the First Day Motion be granted, as each

constitutes a critical element in achieving a successful transition to chapter 11.

42. For a more detailed description of the relief requested in the First Day Motions,

the Debtors respectfully refer the Court, creditors and other parties in interest to the respective

First Day Motions. To the extent that there are any inconsistencies between this Declaration and

the First Day Motions, the First Day Motions should control. Capitalized terms that are used in

this Part IV but not otherwise defined herein shall have the meanings ascribed to them in the

relevant First Day Motion.

17
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A. Administrative Motions

i. Motion of Debtors and Debtors in Possession for an Order Directing Joint
Administration of their Related Chapter I1 Cases (the "Joint
Administration Motion ")

43. The Debtors seek entry of an order directing joint administration of these cases

for procedural purposes only, pursuant to Rule 1015(b) of the Federal Rules of Bankruptcy

Procedure and Rule 1015-1 of the Local Rules of the United States Bankruptcy Court for the

Western District of Virginia (the "Local Bankruptcy Rules"). Specifically, the Debtors request

that the Court maintain one file and one docket for al I of the chapter 11 cases under the lead case,

Xinergy Ltd. Further, the Debtors request that an entry be made on the docket of each of the

chapter 11 cases of the Debtors to indicate the joint administration of the estates.

44. Given the provisions of the Bankruptcy Code and the Debtors' affiliation, joint

administration of these cases is wac•ranted. Joint administration will avoid the preparation,

replication, service and filing, as applicable, of duplicative notices, applications and orders,

thereby saving the Debtors considerable expense and resources. The Debtors' financial affairs

and business operations are closely related. Many of the motions, hearings and orders in these

chapter 11 cases will affect each Debtor and their respective estates. The rights of creditors will

not be adversely affected, as this Motion requests only administrative, and not substantive,

consolidation of the estates. Moreover, each creditor can still file its claim against a particular

estate. In fact, all creditors will benefit by the reduced costs that will result from the joint

administration of these chapter 11 cases. The Court also will be relieved of the burden of

entering duplicative orders and maintaining duplicative files. Finally, supervision of the
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administrative aspects of these chapter 11 cases by the United States Trustee for the Western

District of Virginia will be simplified.

45. I believe that the relief requested in the Joint Administration Motion is in the best

interests of the Debtors' estates, their creditors, and all other parties in interest and constitutes a

critical element in achieving a successful and smooth transition to chapter 11. Accordingly, on

behalf of the Debtors, I respectfully submit that _the Joint Administration Motion should be

granted.

ii. Motion of Debtors and Debtors in Possession for Entry of an Order
Approving the Form and Manner of Notice of Commencement of the
Chapter 11 Cases (the "Notice of Com`nencement Motion')

46. The Debtors seek entry of an order approving the Debtors' proposed form and

manner of the notice of commencement of the Debtors' chapter 11 cases.

47. I believe that the relief requested in the Notice of Commencement Motion will

provide adequate notice of these cases to the Debtors' creditors and all other parties in interest

and is critical to achieving a successful and smooth transition to chapter 11. Accordingly, on

behalf of the Debtors, I respectfully submit that the Notice of Commencement Motion should be

granted.

iii. Motion of Debtors and Debtors in Possession for Entry of an Order
Appointing American Legal Claims Services, LLC as Claims, Noticing and
Balloting Agent (the "Claims Agent Retention Application ")

48. The Debtors seek entry of an order appointing American Legal Claims Services,

LLC ("ALCS") to act as the claims and noticing agent in order to assume full responsibility for,

among other things, the distribution of notices and the maintenance, processing and docketing of

proofs of claim filed in the Debtors' chapter 11 cases. I believe that ALCS's rates are
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competitive and reasonable given ALCS's quality of se►~vices and expertise. Accordingly, on

behalf of the Debtors, I respectfully submit that the Claims Abent Retention Application should

be granted.

iv. Motion of the Debtors and Debtors in Possession For Entry of an order
Authorizing Debtors to (i) Prepare a List of Creditors in Lieu of
Submitting a Formatted Mailing Matrix and (ii) File a Consolidated List
of Debtors' 30 Largest Unsecured Creditors (the "Consolidated Creditors
List Motion ")

49. The Debtors seek entry of an order authorizing the Debtors to: (a) prepare a list of

creditors in lieu of submitting a formatted mailing matrix as re9uired by Rule 1007-1 of the

Local Bankruptcy Rules and (b) file a consolidated list of the Debtors' 30 largest unsecured

creditors.

50. I believe that the relief requested in the Consolidated Creditors List Motion is in

the best interests of the Debtors' estates, their creditors, and all other parties in interest and

constitutes a critical element in achieving a successful and smooth transition to chapter 11.

Accordingly, on behalf of the Debtors, I respectfully submit that the Consolidated Creditors List

Motion should be granted.

v. Motion of the Debtors and Debtors in Possession for Entry of an Order
Establishing Notice, Case Management and Administrative Procedures
(the "Case Management Motion ")

51. The Debtors seek entry of an order to implement certain procedures in connection

with the .administration of the chapter 11 cases, including procedures to: (i) establish

requirements for the filing and service of notices, motions, applications, documents filed in

support thereof and objections and responses thereto; (ii) delineate standards for notices of

heac•ing and agendas; (iii) articulate mandatory guidelines for the scheduling of hearings
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(includin periodic omnibus hearings), objection deadlines, reply deadlines and evidentiary

hearings; (iv) limit matters that are required to be heard by the Court; (v) authorize electronic

service of documents; and (vi) authorize the Debtors to establish a website (to provide interested

parties with access to certain documents filed in these chapter 11 cases).

52. The Debtors believe that the requested relief will maximize the efficiency and

orderliness of the administration of these chapter 11 cases and reduce the costs associated with

traditional case management procedures. The Debtors also believe that granting the relief

requested will limit the administrative burdens and costs associated with preparing for hearings

and serving and mailing documents. In addition, the relief requested will assist the Debtors and

their personnel and professionals in organizing and prioritizing the numerous tasks attendant to

these cases.

53. I believe that the relief requested in the Case Management Motion is in the best

interests of the Debtors' estates, their creditors, and all other parties in interest and constitutes a

critical element in achieving a successful and smooth transition to chapter 11. Accordingly, on

behalf of the Debtors, I respectfully submit that the Case Management Motion should be granted.

vi. Motion of the Debtors and Debtors in Possession for Entry of an Order (i)
Extending the Time to File Schedules and Statements of Financial Affairs
and (ii) Extending the Time to Schedule the Meeting of Creditors (the
"Schedules Extension Motion ")

54. The Debtors seek entry of an order granting additional time to file their schedules

and statements of financial affairs and additional time to schedule the meeting of creditors. Due

to the complexity of their operations, the large number of contracts to which the Debtors are

party and the numerous other matters that the Debtors must attend to in connection with filing

these cases, the Debtors will not be able to complete the schedules of assets and liabilities,
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schedules of current income and expenditures, statements of executory contracts and unexpired

leases and statements of financial affairs in the fourteen days provided under Bankruptcy Rule

1007(c). The Debtors request a sixty day extension. To facilitate this extension, the Debtors

also seek entry of an order authorizing the U.S. Trustee to schedule the Section 341 meeting after

the 40-day deadline imposed by Bankruptcy Rule 2003(a).

55. Given the many critical operational matters that the Debtors' accounting and legal

personnel must address in the early days of these chapter 11 cases, I believe that with the

extension requested, the Debtors will be able to focus their attention to business operations to

maximize the value of the Debtors' estates during the first critical post-petition months. 1 believe

this will help the Debtors make a smooth transition into chapter 11 and, therefore, maximize the

value of the Debtors' estates to the benefit of creditors and all parties in interest.

56. I believe that the relief requested in the Schedules Extension Motion is in the best

interests of the Debtors' estates, their creditors, and all other parties in interest and constitutes a

critical element in achieving a successful and smooth transition to chapter 11. Accordingly, on

behalf of the Debtors, I respectfully submit that the Schedules Extension Motion should be

granted.

B. Operational Motions Requesting Immediate Relief

i. Motion of~Debtors and Debtors in Possession for Entry of an Order (i)
Authorizing Debtors To Pay Prepetition Wages, Salaries and Benefits;
(ii) Authorizing Debtors to Continue Employee Benefit Programs in the
Ordinary Course of Business; (iii) Authorizing Current and Former
Employees to Proceed with Workers' Compensation Claims; and (iv)
Directing Applicable Financial Institutions to Honor and Process Related
Checks and Transfers (the "Wages and Benefits Motion ")

22
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57. The Debtors seek entry of an order (a) authorizing, but not requiring, them to pay

or cause to be paid, in their sole discretion, all or a portion of the amounts owing (and associated

costs) under or related to health benefits, vacation pay, paid holidays, paid sick time and other

earned time off, and reimbursement of certain business expenses and the other Employee Benefit

Programs, (b) unless otherwise set forth in the Wages and Benefits Motion, authorizing, but not

requiring, them to continue, in their sole discretion, those Employee Benefit Programs that were

in effect as of the Petition Date and as may be modified, terminated, amended or supplemented

from time to time in the ordinary course of the Debtors' businesses, (c) permitting current and

former Employees holding claims under the Workers' Compensation Programs to proceed with

such claims in the appropriate judicial or administrative fora and to permit insurers to continue to

access collateral and security provided by the Debtors pursuant to the Workers' Compensation

Programs, and (d) authorizing applicable banks and other financial institutions to receive,

process and pay any and all checks drawn on the Debtors' payroll and general disbursement

accounts and automatic payroll and other transfers to the extent that those checks or transfers

relate to any of the foregoing.

58. If the requested relief is not granted, the Debtors' relationships with their

Employees would be adversely impacted and there could well be irreparable harm to the

Employees' morale, dedication, confidence and cooperation. The Debtors' businesses hinge on

their relationships with their customers, and the ability to provide superior services is vital. The

Employees' support for the Debtors' efforts is critical to the success of these chapter 11 cases.

At this early stage, the Debtors simply cannot risk the substantial damage to their businesses that
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would inevitably attend any decline in their Employees' morale attributable to the Debtors'

failure to pay wages, salaries, benefits and other similar items.

59. I believe that the relief requested in the Wages and Benefits Motion is in the best

interests of the Debtors' estates, their creditors and all other parties in interest and constitutes a

critical element in achieving a successful and smooth transition to chapter 11. Accordingly, on

behalf of the Debtors, I respectfully submit that the Wages and Benefits Motion should be

granted.

ii. Motion of the Debtors and Debtors in Possession for Entry of an Order (i)
Authorizing Debtors to Maintain Existing Bank Accounts and Business
Forms and Continue to Use Existing Cash Management System; (ii)
Granting Administrative Expense Status for Intercompany Claims; and
(iii) Waiving the Requirements of Section 345(b) of the Bankruptcy Code
(the "Cash Management Motion ")

60. The Debtors seek entry of an order authorizing the Debtors to (a) continue to

operate their prepetition cash management system with respect to intercompany cash

management and obligations, including the continuation of the investment of their cash in

accordance with their investment guidelines, (b) fund the operations of affiliates and subsidiaries,

(c) maintain the Debtors' existing bank accounts, and (d) maintain the Debtors' existing business

forms. Without the requested relief, the Debtors would have great difficulty maintaining their

operations, which could cause grievous harm to the Debtors and their estates.

61. I believe that the relief requested in the Cash Management Motion is in the best

interests of the Debtors' estates, their creditors, and all other parties in interest and constitutes a

critical element in achieving a successful and smooth transition to chapter 11. Accordingly, on

behalf of the Debtors, l respectfully submit that the Cash Management Motion should be granted.

►~'!
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iii. Debtors' Motion for Entry of an Order (i) Prohibiting Utilities from
Altering, Refusing or Discontinuing Service, (ii) Deeming Utility
Companies Adequately Assured of Future Performance and
(iii) Establishing Procedures for Determining Requests for Additional
Adequate Assurance (the "Utilities Motion ")

62. The Debtors seek entry of an order (i) determining that the Debtors' proposed

offer of deposits, as set forth in the Utilities Motion, provides Utility Companies with adequate

assurance of payment within the meaning of section 366 of the Bankruptcy Code, (ii) approving

procedures for resolving requests by Utility Companies for additional or different assurances

beyond those set forth in the Utilities Motion, and (iii) prohibiting the Utility Companies from

altering, refusing or discontinuing any Utility Services on account of prepetition amounts

outstanding or on account of any perceived inadequacy of the Debtors' proposed adequate

assurance. Uninterrupted Utility Services are essential to the Debtors' ongoing operations.

Should any Utility Company refuse or discontinue service, even for a brief period, the Debtors'

operations could be severely disrupted. The impact of this disruption on the Debtors' day-to-day

business operations and revenue would be extremely harmful and could jeopardize the value of

the Debtors' assets.

63. I believe that the relief requested in the Utilities Motion is in the best interests of

the Debtors' estates, their creditors and all other parties in interest and constitutes a critical

element in achieving a successful and smooth transition to chapter 11. Accordingly, on behalf of

the Debtors, I respectfully submit that the Utilities Motion should be granted.

iv. Motion of Debtors and Debtors in Possession for Entry of Interim and
Final Orders Authorizing (i) Payment of Certain Prepetition Claims of
Critical i~endors, (ii) Payment of 503(b)(9) Claims to Certain Critical
Vendors and (iii) Financial Institutions to Honor and Process Related
Checks And Transfers (the "Critical Vendors Motion ")
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64. The Debtors seek an envy of interim and final orders: (a) branting them the

authority in their sole discretion, but not requiring then, to pay all or a portion of their

prepetition obligations to certain Critical Vendors up to the Critical Vendor Claim Cap, (b)

granting them the authority in their sole discretion, but not requiring them, to pay certain claims

of Critical Vendors for the value of goods received by the Debtors in the ordinary course of their

businesses during the 20-day period prior to the Petition Date, which are likely entitled to

administrative expense priority under section 503(b)(9) of the Bankruptcy Code, and (c)

authorizing financial institutions to receive, process, honor and pay checks or wire transfers used

by the Debtors to pay the foregoing.

65. The Debtors operate in a highly specialized, highly regulated and highly

competitive industry. The unique nature of the coal mining industry leaves coal mining

companies with few options (and often no practical alternatives) when shopping for vendors.

Certain suppliers and service providers at various venues are the only option available to the

Debtors. As a result, if the requested relief is not granted and certain essential trade vendors

refuse to continue to supply goods and services to the Debtors post-petition, the Debtors may be

unable to continue portions of their operations, thereby endangering the Debtors' successful

reorganization and substantially harming all creditors. I spent considerable time developing the

Critical Vendors list and believe that each vendor included provides a critical service or product

the Debtors could not obtain in the marketplace at equal or lesser price and for which

cooperation is unlikely absent payment of the sums included in the Critical Vendor Cap.

66. I believe that the relief requested in the Critical Vendors Motion is in the best

interests of the Debtors' estates, their creditors, and all other parties in interest and constitutes a
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critical element in achieving a successful and smooth transition to chapter ] 1. Accordingly, on

behalf of the Debtors, I respectfully submit that the Critical Vendors Motion should be granted.

v. Motion of Debtors and Debtors in Possession for Entry of an Order
Authorizing (i) Debtors to Continue and Renew Their Liability, Property,
Casualty and Other Insurance Programs and Honor All Obligations in
Respect Thereof and (ii) Financial Institutions to Honor and Process
Related Checks and Transfers (the "Insurance Program Motion ")

67. The Debtors seek entry of an order authorizing (i) the Debtors to maintain,

continue and renew, in their sole discretion, the Insurance Programs on an uninterrupted basis

and in accordance with the same practices and procedures as were in effect before the Petition

Date and (ii) their banks and other financial institutions to receive, process, honor and pay

related checks or wire transfers. This relief requested in the Insurance Motion includes (a)

paying all Insurance Obligations, including, but not limited to, any Broker's Fees, whether due

and payable before or after the Petition Date and (b) renewing or obtaining new insurance

policies as needed in the ordinary course of business.

68. The Debtors maintain various liability, casualty, property and other insurance and

reinsurance and risk control programs through several private insurance carriers in the ordinary

course of the Debtors' businesses. If the requested relief is not granted and the Insurance

Programs lapse or terminate, the Debtors may well be unable to continue large portions of their

operations, thereby endangering the value of the Debtors' assets and substantially harming all

creditors. The Debtors believe that all material amounts related to the Insurance Programs that

were due and payable on or prior to the Petition Date have been fully paid but, out of an

abundance of caution and to avoid irreparable harm to their businesses, the Debtors seek

authority to satisfy any such prepetition obligations through the Insurance Motion.

27
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69. I believe that the relief requested in the Insurance Motion is in the best interests of

the Debtors' estates, their creditors, and all other parties in interest and constitutes a critical

element in achieving a successful and smooth transition to chapter 11. Accordingly, on behalf of

the Debtors, I respectfully submit that the Insurance Motion should be granted.

vi. Motion of Debtors and Debtors in Possession for Entry of an Order
Authorizing (i) Debtors to Pay Certain Prepetition Taxes, Governmental
Assessments and Fees and (ii) Financial Institutions to Honor and Process
Related Checks And Transfers (the "Prepetition Taxes Motion ")

70. The Debtors seek entry of an order (i) authorizing, but not requiring, the Debtors,

in their sole discretion, to pay any Covered Taxes and Fees, whether asserted prior to or after the

Petition Date, and (ii) authorizing the Debtors' financial institutions to receive, process, honor

and pay checks or wire transfers used by the Debtors to pay such Covered Taxes and Fees.

71. In connection with the normal operations of their businesses, the Debtors collect,

withhold and incur production taxes, excise taxes, environmental and safety fees and assessments,

sales taxes, use taxes, employment taxes, franchise taxes and fees and property taxes, as well as

other taxes, fees and charges described in the Taxes and Fees Motion. The Debtors remit

Covered Taxes and Fees to various federal, state and local governments, including taxing and

licensing authorities. Covered Taxes and Fees are remitted by the Debtors through checks and

electronic transfers that are processed through their banks and other financial institutions.

72. I believe that the relief requested in the Taxes and Fees Motion is in the best

interests of the Debtors' estates, their creditors, and all other parties in interest and constitutes a

critical element in achieving a successful and smooth transition to chapter 11. Accordingly, on

behalf of the Debtors, I respectfully submit that the Taxes and Fees Motion should be granted.

28



•• ~ ?~ ~ ~ ~ '~ ::~ /~~~ /'Iii 1 i~ i■ ::i~ ILA$'/'I+Fi, l i~ iii 4ii 111::.11..~ 1 t ,1 t .' ai

vii. Debtors' Motion for Entry of Interim and Final Orders Authorizing (i)
Debtors to Continue and Renew Surety Bond Program and (ii) Financial
Institutions to Honor and Process Related Checks And Transfers (the
"Surety Bonds Motion ")

73. The Debtors seek entry of an interim and final orders authorizing the Debtors to

maintain, continue and renew, in their sole discretion, their Surety Bond Program on an

uninterrupted basis and in accordance with the same practices and procedures, including, but not

limited to, the maintenance of cash collateral, as were in effect before the Petition Date. This

authority would include permitting the Debtors (i) to pay all amounts arising under the Surety

Bond Program due and payable after the Petition Date and (ii) to renew or obtain new surety

bonds as needed, including, but not limited to, as may be required by law or judicial authority. If

the requested relief is not granted and the Surety Bond Program lapses or terminates, the

Debtors' operations could be severely affected, thereby endangering the Debtors' restructuring

process and substantially harming all creditors.

74. I believe that the relief requested in the Surety Motion is in the best interests of

the Debtors' estates, their creditors, and all other parties in interest and constitutes a critical

element in achieving a successful and smooth transition to chapter 11. Accordingly, on behalf of

the Debtors, I respectfully submit that the Surety Motion should be granted.

viii. Debtors' Motion for Entry of Interim and Final Orders Establishing
Notification Procedures and Approving Restrictions on Certain Transfers
of Equity Interests in the Debtors' Estates (the "NOL Carry Forward
Motion ")

75. The Debtors seek to enforce the automatic stay by implementing court-ordered

procedures intended to protect the Debtors' estates against the possible loss of valuable tax

benefits that could flow from inadvertent stay violations. The Debtors seek entry of an order

29



'' , • ■ iii ICs 'I"ii, l i~ :■ :::•• ~ • a 'l~I~i% I i~ ~~ i 44i~~~ I~iiII~~.1~M.~1 ~ ~ I11:S.ti1 ~:

1• '~: :L41: i •

autho~•izing the Debtors: (i) to establish and implement restrictions and notification requirements

regarding the Tax Ownership and certain transfers of common stock of Xinergy Ltd., and (ii) to

notify holders of Stock of the restrictions, notification requirements and procedures. The

Debtors also seek approval of a form of notice, which will notify holders of Stock whose actions

could adversely affect the Debtors' tax assets that the Procedures have been established by order

of this Court.

76. I believe that the relief requested in the NOL Carry Forward Motion is in the best

interests of the Debtors' estates, their creditors, and all other parties in interest and constitutes a

critical element in achieving a successful and smooth transition to chapter 11. Accordingly, on

behalf of the Debtors, I respectfully submit that the NOL Carry Forward Motion should be

granted.

ix. Motion of the Debtors and Debtors in Possession For Entry ofAuthorizing
Xinergy Ltd. to Act as Foreign Representative Pursuant to 11 U.S.C. ~
1 SOS (the "Foreign Representative Motion ")

77. The Debtors seek appointment of Xinergy Ltd. as Foreign Representative of the

Debtors in the Canadian Proceedings. As Foreign Representative, Xinergy Ltd. intends to seek

emergency ancillary relief in Canada on behalf of the Debtors pursuant to Part IV of the

Companies' Creditors Arrangement Act (Canada) R.S.C. 1985, c. C-36, as amended. The

purpose of the ancillary proceeding is to request that the Canadian Court recognize these chapter

11 cases as a "foreign main proceeding" in order to, among other things, protect the assets of the

Debtors that may be located in Canada.

78. I believe that the relief requested in the Foreign Representative Motion is in the

best interests of the Debtors' estates, their creditors, and all other parties in interest and
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constitutes a critical element in achieving a successf~il and smooth transition to chapter 11.

Accordingly, on behalf of the Debtors, I respectfully submit that the Foreign Representative

Motion should be granted.

V.

79. I respectfully request that all of the relief requested in the First Day Motions, and

such other further relief as may be just and proper, be granted.

[Signature Page Follows.]
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I, the undersigned Chief Financial Officer of Xinergy Ltd., declare under penalty of

perjury that the foregoing is true and correct.

Datarl: Apri16, 2015

Michael. R. Castle
Chief Financial Officer
Xinergy Ltd.
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SCHEDULEI
(Debtor Entities)

1. Xinergy Ltd. (3697)

2. Xinergy Corp. (3865)

3. Xinergy Finance (US), Inc. (5692)

4. Pinnacle Insurance Group LLC (6851)

5. Xinergy of West Virginia, Inc. (2401)

6. Xinergy Straight Creek, Inc. (0071)

14. Whitewater Contracting, LLC (7740)

I5. Whitewater Resources, LLC (9929)

16. Shenandoah Energy, LLC (6770)

17. High MAF, LLC (5418)

18. Wise Loading Services, LLC (7154)

19. Strata Fuels, LLC (1559)

7. Xinergy Sales, Inc. (8180)

8. Xinergy Land, Ina (8121)

9. Middle Fork Mining, Inc. (1593)

10. Big Run Mining, Inc. (1585)

11. Xinergy of Virginia, Inc. (8046)

l2. South Fork Coal Company, LLC (3 ] 13)

13. Sewell Mountain Coal Co., LLC (9737)

20. True Energy, LLC (2894)

21. Raven Crest Mining, LLC (0122)

22. Brier Creek Coal Company, LLC (9999)

23. Bull Creek Processing Company, LLC (0894)

24. Raven Crest Minerals, LLC (7746)

25. Raven Crest Leasing, LLC (7844)

26. Raven Crest Contracting, LLC (7796)
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~:~FRONTFOUR
~,~~~~,~~ Capital Group LLC

May 10, 2012

Board of Directors
Xinergy Ltd.
8351 E. Walker Springs Lane
Suite 400
Knoxville, TN 37923

Dear Directors

FrontFour Capital Group, LLC and its affiliates ("FrontFour') are long-term shareholders of Xinergy
Ltd. ("Xinergy' or "the Company") and collectively own approximately 4% of the Company's voting
shares, making us one of the Company's largest shareholders. By way of additional background,
FrontFour is an investment management firm that seeks to invest in undervalued public companies. The
principals of FrontFour have extensive experience across the broader energy space, including significant
experience and insight into the coal industry.

Over the last several quarters, FrontFour has become increasingly concerned by the Company's
weak leadership, lack of strategic direction, and disturbing corporate governance practices. The current
environment for coal companies has been challenging given the combination of a mild winter, high coal
inventories at the utility level and low natural gas prices. Unfortunately, in addition to these challenges,
we believe that Xinergy has lost credibility with a significant portion of its investor base. It is our strong
belief that CEO Jon Nix is the root cause of this mistrust, as the Company has been beset by production
guidance shortfalls, contract terminations and a recent ratings downgrade by S&P to CCC+.
Additionally, Mr. Nix has conducted investor meetings where overly optimistic guidance on permitting
approvals, production ramp-ups, and the impact of pricing trends on Xinergy's contracting position have
been provided but have failed to be met. As per our conversations, this viewpoint is shared by fellow
shareholders, sell-side equity analysts and industry participants alike. Mr. Nix has consistently over-
promised and under-delivered, causing the Company to be viewed negatively and Mr. Nix to be
characterized as an overzealous stock promoter. It is our belief that with no clear strategic direction and
Mr. Nix as CEO, Xinergy's stock price will be challenged to move higher.

We believe that an extraordinary opportunity exists over the next few years to create
meaningful shareholder value as low coal and natural gas prices have created a dynamic where over-
levered public and private eastern coal producers are likely to be sellers of assets at distressed prices.
We believe that Xinergy's low-cost thermal assets, growing met coal production, union and legacy
liability-free structure and cash on hand makes it an attractive growth platform to potentially try to
exploit the dislocation in the marketplace. However, such an endeavor requires capital discipline, a
focused approach to analyzing strategic options, and a respected management team that can access the

68 Southfield Avenue, Suite 290 •Stamford, CT 06902 . Tel 203.274.9050 •Fax 203.274.9045
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capital markets and/or partner with a financial sponsor. None of these elements are in place at Xinergy
under Mr. Nix's leadership.

We are also deeply troubled by events at the board level that can only be described as a total
disregard for corporate governance. On June 29, 2011, Xinergy announced a $17.6 million normal
course issuer bid ("NCIB"). On August 10 h̀, upon the Company's subsequent announcement of second
quarter earnings, it was disclosed to investors that the Company had purchased 3,297,572 common
shares and 945,516 warrants for a collective $16.7 million. Upon conducting further diligence, we
uncovered from regulatory filings that on July 7 h̀ 2011, Mr. Nix sold 2,000,000 shares of stock to GMP
Securities in a private market transaction at $4.50. On July 11th 2011, GMP Securities then subsequently
sold 2,100,000 shares to the Company at a price of $4.88. Canadian securities regulations clearly state
sales from a control person into an NCIB are prohibited transactions. Mr. Nix qualifies as a control
person, as according to the statue he holds "a sufficient number of any of the securities of an issuer so
as to affect materially the control of the issuer." At the time of his stock sales, Mr. Nix owned
approximately 39.5% of the total shares outstanding thereby materially affecting the control of the
issuer. We are outraged that a Board that is supposed to protect shareholders would allow this to
transpire. You empowered Mr. Nix to administer an NCIB program in order to use Xinergy's cash to
purchase stock from himself. This is clear evidence that certain members of this current Board are ill-
equipped to serve as fiduciaries and further evidence that Mr. Nix is not qualified to serve as CEO.

Accordingly, we are requesting three seats on the Board, the immediate removal of Mr. Nix as
CEO, and an in person meeting with the independent board members. We have identified candidates
that have a strong record of value creation and who will tirelessly work to create value for Xinergy
shareholders and instill strong corporate governance practices. We have spoken to the key investors in
both the United States and Canada and have secured the vote to push forth our agenda at the annual
meeting on May 22"d. However, our strong preference is to settle this matter privately given that we
see no upside in many of these issues being brought to public light. However, under no uncertain terms
will we hesitate to see this process through if we are unsuccessful in coming to an amicable solution.
We look forward to continuing a constructive dialogue.

Best Regards,

~~bV~. _Y

Stephen E. Loukas
Managing Member

68 Southfield Avenue, Suite 290 •Stamford, CT 06902 •Tel 203.274.9050 •Fax 203.274.9045
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EXECUTION VERSION

SUPERPRIORITY SECURED
DEBTOR-IN-POSSESSION CREDIT AGREEMENT

by and among

XINERGY CORD
as the Borrower,

THE PERSONS PARTY HERETO FROM TIME TO TIME AS GUARANTORS,

WBOX 2014-4 LTD., HIGHBRIDGE INTERNATIONAL LLC, and HIGHBRIDGE
TACTICAL CREDIT &CONVERTIBLES MASTER FUND, L.P.,

as Lenders,

THE OTHER PERSONS PARTY HERETO FROM TIME TO TIME AS LENDERS,

and

WBOX 2014-4 LTD.,
as DIP Agent

Apri] 8, 2015
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SUPERPRIORITY SECURED DEBTOR-IN-POSSESSION CREDIT AGREEMENT

THIS SUPERPRIORITY SECURED DEBTOR-IN-POSSESSION
CREDIT AGREEMENT, dated as of April 8, 2015 (as amended, restated, supplemented
or otherwise modified from time to time, this "A~reement"), is by and among Xinergy
Ltd., a corporation existing under the laws of Ontario ("Parent"), Xinergy Corp., a
corporation existing under the laws of Tennessee (the "Borrower"), the other Persons
party hereto from time to time as Guarantors, WBOX 2014-4 Ltd., Highbridge
International LLC, Highbridge Tactical Credit &Convertibles Master Fund, L.P., as
Lenders, the other Persons party hereto from time to time as Lenders, and WBOX 2014-4
Ltd., as DIP Agent.

WITNESSETH:

WHEREAS, on April 6, 2015 (the "Petition Date"), the Borrower and
each of the Subsidiary Guarantors (each an "Obligor," and collectively, the "Obligors;"
the Obligors in such capacity, each a "Debtor" and collectively, the "Debtors") filed
voluntary petitions with the Bankruptcy Court (as defined below) initiating cases pending
under Chapter 11 of the Bankruptcy Code (collectively, the "Cases" and each a "Case")
and have continued in the possession of their assets and in the management of their
businesses pursuant to Sections 1107 and 1108 of the Bankruptcy Code.

WHEREAS, the Borrower has requested that the Lenders make the Term
Loans (as defined below) to refinance the Prepetition Loan Facility (as defined below)
and to provide working capital; and

WHEREAS, the Lenders are willing to make the Term Loans available to
the E3orrower upon the terms and conditions set forth herein;

NOW, THEREFORE, in consideration of the premises and the covenants
and agreements contained herein and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the parties hereto hereby agree as
follows:

ARTICLE 1

DEFINITIONS ACCOUNTING PRINCIPLES AND
OTHER INTERPRETIVE MATTERS

Section 1.~ Definitions. For the purposes of this Agreement:

"Acceptable Reorganization Plan" means a Reorganization Plan in form
and substance acceptable to the Borrower and Majority Lenders.

"Account Debtor" shall mean any Person who is obligated to make
payments in respect of an Account.

#87067373v8
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"Accounts" shall mean all "accounts", as such term is defined in Article 9
of the UCC, of each Borrower Party whether now existing or hereafter created or arising,
including (a) all accounts receivable, other receivables, book debts and other forms of
obligations (other than forms of obligations evidenced by chattel paper (as defined in the
UCC) or instruments (as defined in the UCC)) (including any such obligations that may
be characterized as an account or contract right under the UCC), (b) all of each Borrower
Party's rights in, to and under all purchase orders or receipts for goods or services, (c) all
of each Borrower Party's rights to any goods represented by any of the foregoing
(including unpaid sellers' rights of rescission, replevin, reclamation and stoppage in
transit and rights to returned, reclaimed or repossessed goods), (d) all rights to payment
due to a Borrower Party for property sold, leased, licensed, assigned or otherwise
disposed of, for a policy of insurance issued or to be issued, for a secondary obligation
incurred or to be incurred, for energy provided or to be provided, for the use or hire of a
vessel under a charter or other contract, arising out of the use of a credit card or charge
card, or for services rendered or to be rendered by such Borrower Party or in connection
with any other transaction (whether or not yet earned by performance on the part of such
Borrower Party), (e) all health care insurance receivables and (~ all collateral security of
any kind, given by any Account Debtor or any other Person with respect to any of the
foregoing.

"Additional Amount" shall have the meaning specified in
Section 2.8(b)(i).

"Advance" or "Advances" shall mean the amount of the Term Loans
advanced by a Lender to, or on behalf of, the Borrower pursuant to Section 2.1 on the
occasion of any borrowing.

"Affiliate" shall mean, with respect to any Person, any other Person that,
directly or indirectly, is in control of, is controlled by, or is under common control with
such Person, or that is a director, officer, manager or partner of such Person. For
purposes of this definition, "control" means, when used with respect to any Person,
Control of such Person or the direct or indirect beneficial ownership of ten percent (10%)
or more of the outstanding Equity Interests of such Person.

"Agreement" has the meaning specified in the preamble, together with all
Exhibits and Schedules hereto.

"A~reement Date" shall mean the date as of which this Agreement is
dated.

"Applicable Accounting Standard" shall mean the international accounting
standards promulgated by the International Accounting Standards Board and its
predecessors, or IFRS, as adopted in Canada, as in effect from time to time; provided that
at any time after the Agreement Date, Parent may elect, in its sole discretion, that for
purposes of this Agreement "Applicable Accounting Standard" shall mean generally
accepted accounting principles in the United States as set forth in the opinions and
pronouncements of the Accounting Principles Board of the American Institute of
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Certified Public Accountants and statements and pronouncements of the Financial
Accounting Standards Board or in such other statements by such other entity as have
been approved by a significant segment of the accounting profession in the United States,
as in effect from time to time; provided, further, that any such election, once made, will
be irrevocable.

(10.0%).
"Applicable Cash Rate" shall mean a rate per annum equal to ten percent

"Applicable Law" shall mean, in respect of any Person, all provisions of
(a) constitutions, treaties, statutes, rules and regulations including, without limitation, all
Mining Laws, and (b) to the extent binding on such Person, policies, procedures,
decisions and orders of governmental bodies or regulatory agencies applicable, whether
by law or by virtue of contract, to such Person, and (c) all orders and decrees of all courts
and arbitrators in proceedings or actions to which the Person in question is a party or by
which it is bound.

"Applicable Percentage" shall mean, with respect to any Lender at any
time, the percentage (carried out to the second decimal place) of the Term Loan
Commitments represented by such Lender's Commitment at such time; provided that if
the Commitment of each Lender to make Term Loans has been terminated pursuant to
Section 9.2 or if the Commitments have expired, then the Applicable Percentage of each
Lender shall be determined based on the Applicable Percentage of such Lender most
recently in effect, giving effect to any subsequent assignments. The initial Applicable
Percentage of each Lender is set forth opposite the name of such Lender on the
Commitment Schedule.

"Applicable PIK Rate" means a per annum rate of interest equal to four
percent (4.0%).

"Applicable Rate" means a cumulative per annum rate equal to fourteen
percent (14.0%). The applicable rate is composed of the Applicable Cash Rate and the
Applicable PIK Rate.

"Approved Fund" shall mean any Person that is (or will be) engaged in
making, purchasing, holding or otherwise investing in commercial loans and similar
extensions of credit in the ordinary course of its business that is administered or managed
by (a) a Lender, (b) an Affiliate of a Lender or (c) an entity that administers or manages a
Lender.

"Authorized Si ng atory" shall mean, with respect to any Borrower Party,
such senior personnel of such Borrower Party as may be duly authorized and designated
in writing to the Lender by such Borrower Party to execute documents, agreements, and
instruments on behalf of such Borrower Party.

"Avoidance Action" means the Debtors' claims and causes of action that
constitute avoidance actions under sections 502(d), 544, 545, 547, 548, 549, 550 and 553
of the Bankruptcy Code and any other avoidance actions under the Bankruptcy Code.

3
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"Avoidance Proceeds" means any proceeds or property recovered,
unencumbered or otherwise the subject of successful Avoidance Actions, whether by
judgment, settlement or otherwise.

"Bankruptcy Code" shall mean the United States Bankruptcy Code
(11 U.S.C. Section 101 et seq.), as now or hereafter amended, and any successor statute.

"Bankruptc~rt" means the United States Bankruptcy Court for the
Western District of Virginia, Roanoke Division, or any appellate court having jurisdiction
over the Cases from time to time.

`Blocked Account" shall mean a deposit account or securities account
subject to a Blocked Account Agreement.

"Blocked Account Agreement" shall mean any agreement executed by a
depository bank and the DIP Agent, for the benefit of the Lenders, and acknowledged and
agreed to by the applicable Borrower Party, in form and substance satisfactory to the
Majority Lenders.

"Board of Directors" means:

(a) with respect to a corporation, the board of directors of the
corporation or any committee thereof duly authorized to act on behalf of such board;

(b) with respect to a partnership, the board of directors of the general
partner of the partnership;

(c) with respect to a limited liability company, the managing
member or members or any controlling committee of managing members thereof; and

(d) with respect to any other Person, the board or committee of such
Person serving a similar function. -

"Borrower" shall have the meanings specified in the preamble.

"Borrower Parties" shall mean, collectively, the Borrower, the Parent, and
the other Guarantors; and "Borrower Party" shall mean any one of the foregoing
Borrower Parties.

"Borrower Payments" shall have the meaning specified in
Section 2.8(b)(i).

"Budget" shall mean the weekly statement of receipts and disbursements
of Parent and its domestic subsidiaries on a consolidated basis for the 13 weeks
commencing with the week during which the Petition Date occurs, containing line items
of sufficient detail to reflect the Debtors' consolidated projected receipts and
disbursements for such 13-week period, including, without limitation, the anticipated
weekly uses of the DIP Term Loan Facility and cash collateral for such period, and which
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shall provide, among other things, for the payment of the fees and expenses, including
professional fees relating to the DIP Facility (whether incurred pre-or post-petition),
ordinary course expenses, fees and expenses related to the Cases, and working capital and
other general corporate needs, which Initial Budget shall be in form and substance
acceptable and approved by the DIP Agent and Majority Lenders, in their sole discretion
(as such Budget shall be amended, supplemented and/or extended in the manner set forth
herein and in the DIP Order (the "Initial Budget"); provided that on or before 5:00 p.m.
prevailing Eastern Time on the first Business Day of each month following the Petition
Date, commencing with May 1, 2015, the Debtors shall furnish a monthly supplement to
the Budget (or the previously supplemented Budget, as the case may be), covering a 13-
week period that commences with the week such supplement is delivered, together with a
variance analysis from the Budget (or the previously supplemented Budget, as the case
may be). Such monthly supplements to the Budget shall become the Budget upon the
earlier of (a) written acknowledgement from the DIP Agent that the proposed supplement
is substantially in the form of the Initial Budget (or the previously supplemented Budget,
as the case may be) and is otherwise in form and substance acceptable to and is approved
by the DIP Agent and Majority Lenders (provided that any proposed changes in the
proposed supplement to any of the Budget figures already covered by the Initial Budget
(or the previously supplemented Budget, as the case may be) must be satisfactory to the
DIP Agent in its sole discretion) or (b) within 10 Business Days after receipt of such
proposed supplement by the DIP Agent, provided that the DIP Agent has not provided a
written objection to the proposed supplement; the Initial Budget (or the previously
supplemented Budget, as the case may be) shall remain the Budget if the DIP Agent
objects to the proposed supplement and until such time as the DIP Agent provides written
acknowledgement that a revised version of the proposed supplement is otherwise in form
and substance acceptable to and is approved by the DIP Agent. Notwithstanding
anything herein or in the DIP Documents to the contrary, unless specifically authorized
hereunder or in writing by the DIP Agent or as may be provided in the Budget, no cash
collateral may be paid or transferred to any non-Debtor subsidiary or affiliate of the
Debtors. The Budget in effect on the Agreement Date is attached hereto as Annex III.

"Budget Variance Report" means a variance report on a monthly basis
setting forth (1) actual cash receipts and disbursements for the applicable month, (2) all
variances, on an individual line item basis and an aggregate basis, as compared to the
previously delivered Budget on a monthly basis, and (3) an explanation, in reasonable
detail, for any material variance, certified by a Senior Officer of Parent.

"Business Dav" shall mean any day excluding Saturday, Sunday and any
day which is a legal holiday under the laws of the State of New York or is a day on which
banking institutions located in such jurisdiction are closed.

"Canadian PPSL" shall mean applicable Canadian personal or movable
property security legislation as in effect from time to time in any province or te~~ritory of
Canada.

"Canadian Restricted Subsidiary" has the meaning given to such term in
the definition of Excluded Foreign Subsidiary.
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"Capital Expenditures" shall mean, for any period, on a consolidated basis
for the Borrower Parties, the aggregate of all expenditures made by the Borrower Parties
during such period that, in conformity with the Applicable Accounting Standard, are
required to be included in or reflected on the consolidated balance sheet as a capital asset
of the Borrower Parties, including, without limitation, Capitalized Lease Obligations of
the Borrower Parties.

"Capitalized Lease Obligation" shall mean that portion of any obligation
of a Person as lessee under a lease which at the time would be required to be capitalized
on the balance sheet of such lessee in accordance with the Applicable Accounting
Standard.

Order.

Agreement.

"Carve-Out" shall have the meaning assigned to such term in the DIP

"Case" or "Cases" has the meaning specified in the recitals to this

"Cash Equivalents" shall mean, collectively, (a) marketable, direct
obligations of the US and its agencies maturing within three hundred sixty-five (365)
days of the date of purchase, (b) commercial paper issued by corporations, each of which
shall (i) have a consolidated net worth of at least $500,000,000 and (ii) conduct
substantially all of its business in the United States, which commercial paper will mature
within one hundred eighty (180) days from the date of the original issue thereof and is
rated "P-1" or better by Moody's or "A-1" or better by S&P, (c) certificates of deposit
maturing within three hundred sixty-five (365) days of the date of purchase and issued by
a US national or state bank having deposits totaling more than $500,000,000, and whose
short-term debt is rated "P-1" or better by Moody's or "A-1" or better by S&P, and (d) up
to $250,000 per institution and up to $5,000,000 in the aggregate in (i) short-term
obligations issued by any local commercial bank or trust company located in those areas
where the Borrower conducts its business, whose deposits are insured by the Federal
Deposit Insurance Corporation, or (ii) commercial bank-insured money market funds, or
any combination of the types of investments described in this clause d .

"Cash Interest" shall mean interest calculated at the Applicable Cash Rate.

"Cash Management Bank" means one or more banks at which the
Borrower Parties establish and maintain one or more deposit accounts pursuant to
arrangements acceptable to the Majority Lenders.

"Cash Management Obli atg ions" shall mean obligations in respect of cash
management services (including treasury, depository, overdraft, credit or debit card,
electronic funds transfer and other cash management arrangements), including
obligations for the payment of fees, interest, charges, expenses and disbursements in
connection therewith to the extent provided for in the documents evidencing such cash
management services.
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"Change of Control" shall mean the occurrence of one or more of the
following events: (a) any Person or two or more Persons acting in concert shall have
acquired beneficial ownership (within the meaning of Rule 13d-3 of the SEA) of fifty
percent (50%) or more of the outstanding shares of the voting Equity Interests of Parent;
(b) as of any date a majority of the Board of Directors of Parent consists (other than
vacant seats) of individuals who were not either (i) directors of Parent as of the
Agreement Date, (ii) selected or nominated to become directors by the Board of Directors
of Parent of which a majority consisted of individuals described in clause i , or
(iii) selected or nominated to become directors by the Board of Directors of Parent of
which a majority consisted of individuals described in clause i and individuals
described in clause ii , (c) except as specifically permitted hereunder, Parent ceases to
Control or directly or indirectly own one hundred percent (100%) of the outstanding
Equity Interests of all of the Borrower Parties, (d) the direct or indirect sale, lease,
transfer, conveyance or other disposition (other than by way of merger, amalgamation or
consolidation permitted under Section 8.7(c)(xii)), in one or a series of related
transactions, of all or substantially all of the properties or assets of the Parent and its
Subsidiaries taken as a whole to any Person, (e) the adoption of a plan relating to the
liquidation, winding-up or dissolution of the Parent or the Borrower, and (fl a "Change of
Control" as defined in the Indenture as of the date hereof.

"Chapter 11 Order" means any order entered in the Cases.

6.26.

time to time.

"Chief Restructuring Officer" shall have the meaning set forth in Section

"Code" shall mean the Internal Revenue Code of 1986, as amended from

"Collateral" has the meaning set forth in Section 14.1.

"Collateral Access Agreement" shall mean any agreement of any lessor,
warehouseman, processor, consignee or other Person in possession of, having a Lien
upon or having rights or interests in, any of the Collateral, made in favor of the DIP
Agent, for the benefit of the Lenders, in form and substance satisfactory to the Majority
Lenders in their reasonable discretion, waiving or subordinating Liens or certain other
rights or interests such Person may hold in regard to the property of any of the Borrower
Parties and providing the DIP Agent, for the benefit of the Lenders, access to its
Collateral.

"Collateral Records" means books, records, ledger cards, files,
correspondence, customer lists, supplier lists, blueprints, technical specifications,
manuals, computer software and related documentation, computer printouts, tapes, disks
and other electronic storage media and related data processing software and similar items
that at any time evidence or contain information relating to any of the Collateral or are
otherwise necessary or helpful in the collection thereof or realization thereupon.
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"Collateral Support" means all property (real or personal) assigned,
hypothecated or otherwise securing any Collateral and Loans and shall include any
security agreement or other agreement granting a Lien or security interest in such real or
personal property.

"Commitments" shall mean the Term Loan Commitments.

"Commitment Expiration Date" shall mean the earliest to occur of (i) the
date on which the Commitments are fully drawn in accordance with the terms hereof, (ii)
the date upon which all undrawn Commitments are permanently reduced and terminated
in accordance with this Agreement, (iii) the date on which the Term Loan Commitments
are terminated pursuant to Section 9.2 and (iv) the Maturity Date.

such.
"Commitment Schedule" means the Schedule attached hereto identified as

"Compliance Certificate" shall mean a certificate executed by an
Authorized Signatory of the Borrower substantially in the form of Exhibit A.

Section 10.16.
"Confidential Information" shall have the meaning specified in

"Consummation Date" means the date of the substantial consummation (as
defined in section 1101 of the Bankruptcy Code) of an Acceptable Reorganization Plan
or a plan of reorganization that is confirmed pursuant to an order of the Bankruptcy
Court.

"Contributing Borrower Party" shall have the meaning specified in
Section 10.20(bl.

"Control" shall mean the possession, directly or indirectly, of the power to
direct or cause the direction of the management or policies of a Person, whether through
the ability to exercise voting power, by contract or otherwise. "Controlling" and
"Controlled" have meanings correlative thereto.

"Core Minim Property" shall mean (a) all or substantially all of the
property and assets associated with (1) the surface, highwall and underground mines
located on the real property commonly known as Raven Crest and Brier Creek, along
with the Bull Creek loadout and the preparation plant at Bull Creek, all being contiguous
tracts located in Boone and Kanawha Counties, West Virginia; and (2) all now or in the
future surface, highwall and underground mines, and the loadout existing or to be built, in
each case located on the real property in Greenbrier County, West Virginia; and (b) the
Equity Interests of any Restricted Subsidiary that, directly or indirectly, owns or controls
any of the property or assets referred to in clause a .

"Default' shall mean any Event of Default, and any of the events specified
in Section 9.1 regardless of whether there shall have occurred any passage of time or
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giving of notice (or both) that would be necessary in order to constitute such event an
Event of Default.

"Defaulting Lender" shall mean any Lender that (a) has failed (which
failure has not been cured) to fund any portion of any Term Loans-required to be funded
by it hereunder on the date required to be funded by it hereunder, (b) has otherwise failed
(which failure has not been cured) to pay to the DIP Agent or any other Lender any other
amount required to be paid by it hereunder on the date when due, unless the subject of a
good faith dispute, (c) has notified the DIP Agent and/or the Borrower that it does not
intend to comply with its obligations under Section 2.1 or (d) that has admitted in writing
that it is insolvent or is the subject of aLender-Related Distress Event.

"Default Rate" shall mean a per annum interest rate equal to the sum of
(i) the Applicable Rate, plus (ii) two percent (2.0%), payable in cash.

"Delayed Draw Term Loan Commitment" means the commitment of a
Lender to make or otherwise fund any Delayed Draw Term Loan, and "Delayed Draw
Term Loan Commitments" means such commitments of all Lenders in the aggregate.
The amount of each Lender's Delayed Draw Term Loan Commitment is set forth on the
Commitment Schedule, or, if such Lender's Delayed Draw Term Loan Commitment has
been assigned in accordance with this Agreement, subject to any adjustment pursuant to
the terms and conditions hereof. The amount of each Lender's Delayed Draw Term Loan
Commitment as of the Agreement Date is set forth on the Commitment Schedule.

"Delayed Draw Term Loan" has the meaning set forth in Section 2.1(b).

"DIP A e~nt" means WBOX 2014-4 Ltd. in its capacity as agent for the
Lenders under this Agreement and the other Loan Documents and any successor in that
capacity appointed pursuant to Section 13.9. WBOX 2014-4 Ltd. is an Affiliate of
Whitebox Advisors.

"DIP Liens" shall mean the Liens granted hereunder and under the other
Loan Documents or under the DIP Orders to secure the Obligations.

"DIP Orders" means the Interim Order or the Final Order or both, as the
context may require.

Agreement.
"DIP Term Loan Facility" means the credit facility contemplated by this

"Direction Letter" shall mean that certain direction letter, dated as of the
Agreement Date, by and between the Borrower and the Lenders, in form and substance
satisfactory to the DIP Agent and Majority Lenders, with respect to the distribution of the
proceeds of the Term Loans and the other sources and uses of funds occurring on the
Agreement Date.

"Disposition" shall mean: (a) the sale, lease, conveyance or other
disposition of any assets or rights by the Parent or any of the Parent's Restricted
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Subsidiaries; and (b) the issuance of Equity Interests by any of the Parent's Restricted
Subsidiaries or the sale by any of Parent or any of the Parent's Restricted Subsidiaries of
Equity Interests in any of the Parent's Restricted Subsidiaries. Notwithstanding the
preceding, none of the following items will be deemed to be a Disposition:

(i) any single transaction or series of related transactions that involve
assets having a Fair Market Value of less than $500,000, up to $1,000,000 in the
aggregate in any calendar year;

(ii) [Reserved];

(iii) a transfer of assets between or among the Borrower and its
Restricted Subsidiaries (other than a transfer to a Foreign Subsidiary), or from the Parent
or a Domestic Subsidiary to a Borrower Party;

(iv) an issuance of Equity Interests by a Restricted Subsidiary of the
Parent to the Borrower or any of its Restricted Subsidiaries;

(v) the sale, lease or other transfer of products, services or accounts
receivable in the ordinary course of business and consistent with prior practice (excluding
long-term forward contracts for the sale and delivery of Inventory) and any sale or other
disposition of damaged, worn-out, surplus or obsolete assets in the ordinary course of
business (including the abandonment or other disposition of intellectual property that is,
in the reasonable judgment of the Parent, no longer economically practicable to maintain
or useful in the conduct of the business of the Borrower Parties taken as whole);

(vi) licenses and sublicenses by any Borrower Party of software o►•
intellectual property in the ordinary course of business;

(vii) any surrender or waiver of contract rights or settlement, release,
recovery on or surrender of contract, tort or other claims in the ordinary course of
brusiness;

(viii) the granting of Liens permitted by Section 8.3;

(ix) the sale or other disposition of cash or Cash Equivalents or the
factoring or discounting of accounts receivables in the ordinary course of business;

(x) a Restricted Payment permitted under Section 8.4 or an Investment
permitted under Section 8.5; and

(xi) the sale by any Borrower Party of Equity Interests in any
Unrestricted Subsidiary.

"Dividends" shall mean any direct or indirect distribution, dividend, or
payment of cash or other property of any kind to any Person on account of any Equity
Interests of any Borrower Party.
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"Dollars" or "$" shall mean the lawful currency of the United States.

"Domestic Subsidiarv" shall mean any Subsidiary of a Borrower Party that
is organized and existing under the laws of the US or any state or commonwealth thereof
or under the laws of the District of Columbia.

"Electronic Transmission" shall mean each document, instruction,
authorization, file, information and any other communication transmitted, posted or
otherwise made or communicated by e-mail, facsimile, or otherwise to or from an E-
System or any other equivalent service.

"Eligible Assignee" shall mean (a) a Lender; (b) an Affiliate of a Lender;
(c) an Approved Fund; or (d) any other Person approved by the Majority Lenders.

"Environmental Laws" shall mean, collectively, any and all applicable
federal, state, local or municipal laws, rules, orders, regulations, statutes, ordinances,
codes, decrees or requirements of any Governmental Authority regulating, relating to or
imposing liability or standards of conduct concerning environmental protection matters,
including without limitation, Hazardous Materials or human health, as now or may at any
time during the term of this Agreement be in effect.

"Equity Interests" shall mean, as applied to any Person, any capital stock,
membership interests, partnership interests or other equity interests of such Person,
regardless of class or designation, and all warrants, options, purchase rights, conversion
or exchange rights, voting rights, calls or claims of any character with respect thereto.

"ERISA" shall mean the Employee Retirement Income Security Act of
1974, as in effect on the Agreement Date and as such Act may be amended thereafter
from time to time.

"ERISA Affiliate" shall mean, with respect to any Borrower Party, any
trade or business (whether or not incorporated) that together with such Borrower Party,
are treated as a single employer under Section 52 or 414 of the Code.

"ERISA Event" shall mean, with respect to any Borrower Party or any
ERISA Affiliate, (a) any "reportable event" within the meaning of Section 4043 of
ERISA with respect to a Title IV Plan for which the thirty (30) day notice period has not
been waived; (b) the withdrawal of any Borrower Party or ERISA Affiliate from a Title
IV Plan subject to Section 4063 of ERISA during a plan year in which it was a substantial
employer, as defined in Section 4001(a)(2) of ERISA; (c) the complete or partial
withdrawal of any Borrower Party or any ERISA Affiliate from any Multiemployer Plan;
(d) the filing of a notice of intent to terminate a Title IV Plan or the treatment of a plan
amendment as a termination under Section 4041 of ERISA; (e) the institution, or
threatened institution, of proceedings to terminate a Title IV Plan or Multiemployer Plan
by the PBGC; (fl the reorganization or insolvency of a Multiemployer Plan under
Section 4241 or 4245 of ERISA; (g) the failure by any Borrower Party or ERISA
Affiliate to make when due required contributions to a Multiemployer Plan or Title IV
Plan; (h) any other event or condition that could be expected to constitute grounds under
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Section 4042 of ERISA for the termination of, or the appointment of a trustee to
administer, any Title IV Plan or Multiemployer Plan or for the imposition of liability
under Section 4069 or 4212(c) of ERISA; (i) the revocation or any action which could
threaten revocation of a Plan's tax-qualified status under Code Section 401(a); or (j) the
imposition, or threatened imposition, of any liability under the Coal Act.

"E-System" shall mean any electronic system, including Intralinks~,
SyndTrak Online and any other Internet or extranet-based site, whether such electronic
system is owned, operated or hosted by the Lender, any of its Affiliates or any other
Person, providing for access to data protected by passcodes or other security system.

"Event of Default" shall mean any of the events specified in Section 9.1,
provided that any requirement for notice or lapse of time, or both, has been satisfied.

"Excluded Account" means a Securities Account or Deposit Account that
(i) has an average daily balance or less than $100,000; provided that the aggregate
average daily balance of all Excluded Accounts shall not exceed $1,000,000, or (ii) is
used exclusively to fund payroll, withholding tax, workers' compensation or employment
claims or is funded solely with funds held on behalf of or in trust for the benefit of any
third party that is not an Affiliate of Parent.

"Excluded Assets" shall mean each of the following:

(a) any of the outstanding capital stock of a controlled foreign
corporation in excess of 662/3% of the voting power of all classes of capital stock of
such controlled foreign corporation entitled to vote;

(b) any general intangibles or other rights arising under
contracts or other documents, in each case, solely to the extent that a grant of a
security interest therein would either (i) require any government approval (unless such
approval has been received or is excused by operation of the Bankruptcy Code) or (ii)
violate any applicable law; and

(c) Avoidance Actions.

"Excluded Foreign Subsidiary" means any Restricted Subsidiary of
Parent other than (i) any Domestic Subsidiary and (ii) any Restricted Subsidiary of
Parent formed under the laws of Canada or any province or territory thereof (a
"Canadian Restricted Subsidiary") at least 50.1% of whose Equity Interests are owned,
directly or indirectly, solely by Parent and/or one or more other Canadian Restricted
Subsidiaries; provided, however, that any of Parent's Subsidiaries that guarantees or
otherwise provides direct credit support for any Funded Debt of Parent, a Domestic
Subsidiary or a Canadian Restricted Subsidiary will not be an "Excluded Foreign
Subsidiary" for purposes of this Agreement.

"Excluded Joint Venture" means any joint venture that is prohibited, by
the terms of the organizational documents from Guaranteeing the Term Loans;
provided that any such joint venture will cease to be an Excluded Joint Venture if it,
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directly or indirectly, Guarantees any Funded Debt of Parent or any of its Restricted
Subsidiaries.

"Fair Market Value" shall mean the value (which, for the avoidance of
doubt, will take into account any liabilities associated with related assets) that would be
paid by a willing buyer to an unaffiliated willing seller in a transaction not involving
distress or necessity of either party, determined in good faith by the Board of Directors of
the Parent. Except as otherwise provided in this Agreement, any determination of Fair
Market Value in respect of a transaction or series of related transactions involving
aggregate consideration in excess of (a) $10,000,000 shall be evidenced by a resolution
of the Board of Directors of the Parent and shall be approved by a majority of the
disinterested members of the Board of Directors of the Parent and (b) $20,000,000 shall
be accompanied by an opinion supporting such valuation from a financial point of view
issued by an accounting, appraisal or investment banking firm of national standing.

"Fee Letters" means the Fee Letter, dated as of the Agreement Date, by
and among the Borrower Parties and the Lenders and the Fee Letter, dated as of the
Agreement Date, by and among the Borrower Parties and the DIP Agent.

"Final Order" means a final order of the Bankruptcy Court in substantially
the form of the Interim Order (with only such modifications thereto as are necessary to
convert the Interim Order to a final order and such other modifications are satisfactory in
form and substance to DIP Agent and Majority Lenders in their sole discretion) and
authorizing the Term Loans.

"Final Order Entry Date" means the date on which the Final Order is
entered by the Bankruptcy Court.

"Final Term Funding" has the meaning set forth in Section 2.1(b).

"First Dav Orders" means all orders entered by the Bankruptcy Court on,
or within five days of, the Petition Date or based on motions filed on or about the Petition
Date.

"Financial Covenants" shall mean the financial covenants applicable to the
Borrower Parties from time to time pursuant to Section 8.15, and Section 8.16.

"Foreign Subsidiary" shall mean any Subsidiary of a Borrower Party that
does not constitute a Domestic Subsidiary.

"Funded Debt" shall mean, with respect to the Borrower Parties on a
consolidated basis and without duplication, as of any calculation date, any obligations
(excluding accrued expenses and trade payables), whether or not contingent, (a) for
borrowed money, including, without limitation, all of the Obligations, (b) evidenced by
bonds, debentures, notes or other similar instruments, (c) constituting reimbursement
obligations with respect to letters of credit, bankers acceptances and similar instruments
issued for the account of any such Person, (d) to pay the deferred purchase price of
property or for services (other than in the ordinary course of business) due more than six
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months a$er such property is acquired or such services are completed, (e) constituting
Capitalized Lease Obligations, (fl constituting debt, liability or obligations arising from
or in connection with any Hedge Agreements, (g) constituting obligations or liabilities of
others secured by a Lien on property owned by any such Person, whether or not such
obligation or liability is assumed, (h) to the extent not otherwise included, constituting
Guaranties of another Person's Funded Debt, (i) constituting financial obligations of any
such Person under purchase money mortgages, (j) constituting financial obligations of
any such Person under asset securitization vehicles, (k) constituting obligations of any
such Person under conditional sales contracts and similar title retention instruments with
respect to property acquired, or (1) constituting financial obligations of any such Person
as the issuer of Equity Interests redeemable in whole or in part at the option of a Person
other than such issuer, at a fixed and determinable date or upon the occurrence of an
event not solely within the control of such issuer; provided, however, that Funded Debt
shall be calculated without giving effect to the effects of International Accounting
Standard No. 32 or Accounting Standards Codification 815 and related interpretations to
the extent such effects would otherwise increase or decrease an amount of Funded Debt
for any purpose under this Agreement as a result of accounting for any embedded
derivatives created by the terms of such Funded Debt; and provided, further, that the
items in clauses (a) through (fl shall constitute Funded Debt if and to the extent any of
such items (other than letters of credit and Hedge Agreements) would appear as a liability
upon a balance sheet of the specified Person prepared in accordance with the Applicable
Accounting Standard.

"Funding Borrower Party" shall have the meaning specified in
Section 10.20(b).

"Funding Date" means the date of funding of a Term Loan.

"Governmental Authority" shall mean any nation or government, any state
or other political subdivision thereof and any entity exercising executive, legislative,
judicial, regulatory or administrative functions of or pertaining to any government.

"Guarantors" shall mean, collectively, Parent, the Subsidiary Guarantors
and any other Person that has executed a Guaranty Supplement or other document
guaranteeing the Obligations; and "Guarantor" shall mean any one of the foregoing
Guarantors.

"Guaranty" or "Guaranteed," as applied to an obligation (each a "primary
obligation"), shall mean and include (a) any guaranty, direct or indirect, in any manner,
of any part or all of such primary obligation, and (b) any agreement, direct or indirect,
contingent or otherwise, the practical effect of which is to assure in any way the payment
or performance (or payment of damages in the event of non-performance) of any part or
all of such primary obligation, including, without limiting the foregoing, any
reimbursement obligations as to amounts drawn down by beneficiaries of outstanding
letters of credit, and any obligation of any Person, whether or not contingent, (i) to
purchase any such primary obligation or any property or asset constituting direct or
indirect security therefor, (ii) to advance or supply funds (A) for the purchase or payment

14

Dock: US 1:9959249v24



Case 15-70444 Doc 192-3 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Page 21 of 130

of such primary obligation or (B) to maintain working capital, equity capital or the net
worth, cash flow, solvency or other balance sheet or income statement condition of any
other Person, (iii) to purchase property, assets, securities or services primarily for the
purpose of assuring the owner or holder of any primary obligation of the ability of the
primary obligor with respect to such primary obligation to make payment thereof or
(iv) otherwise to assure or hold harmless the owner or holder of such primary obligation
against loss in respect thereof, but in all events excluding the endorsement of instruments
for collection in the ordinary course of business. All references in this Agreement to
"this Guaranty" shall be to the Guaranty provided for pursuant to the terms of Article 3.

"Guarant~pplement" shall have the meaning specified in
Section 6.20(b).

"Hazardous Materials" shall mean any hazardous materials, hazardous
wastes, hazardous constituents, hazardous or toxic substances, petroleum products
(including crude oil or any fraction thereo fl, friable asbestos containing materials defined
or regulated as such in or under any Environmental Law.

"Hedge Agreement' shall mean any and all transactions, agreements or
documents now existing or hereafter entered into between or among any Borrower Party,
on the one hand, and a third party, on the other hand, which provides for an interest rate,
credit or equity swap, cap, floor, collar, forward foreign exchange transaction, currency
swap, cross currency rate swap, currency option, or any combination of, or option with
respect to, these or similar transactions, for the purpose of hedging such Borrower Party's
exposure to fluctuations in interest or exchange rates, loan, credit exchange, security or
currency valuations.

"Immaterial Subsidiary" means, as of any date, any Restricted Subsidiary
whose total assets, as of that date, are less than $100,000 and whose total revenues for the
most recent 12-month period do not exceed $100,000; provided that a Restricted
Subsidiary will not be considered to be an Immaterial Subsidiary if it, directly or
indirectly, guarantees or otherwise provides direct credit support for any Indebtedness of
any Borrower Party.

"Incremental Term Loan" has the meaning set forth in Section 2.14.

"Incremental Term Loan Assumption Agreement" means an Incremental
Term Loan Assumption Agreement among the Borrower and Lenders that make
Incremental Term Loans, in form and substance reasonably satisfactory to the Borrower
and Majority Lenders.

"Incremental Term Loan Commitment" means the commitment of any
Lender, established pursuant to Section 2.14, to make Incremental Term Loans to the
Borrower.

"Indemnified Person" shall mean each Lender, each Affiliate of a Lender
and each of their respective partners, employees, representatives, officers, agents,
directors, legal counsel, advisors and consultants.

l5

Doc#: USI:9959249v24



Case 15-70444 Doc 192-3 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Page 22 of 130

"indenture" shall mean that certain note indenture dated as of May 6, 2011
among the Parent, the Borrower, certain guarantors, and Wells Fargo Bank, National
Association, as trustee, pursuant to which the Company issued the Second Lien Notes.

Loans.
"Initial Funding Date" shall mean the date of funding of the Initial Term

"Initial Term Loan Commitment" means the commitment of a Lender to
make or otherwise fund any Initial Term Loan on the Agreement Date, and "Initial Term
Loan Commitments" means such commitments of all Lenders in the aggregate on the
Agreement Date (before giving effect to the Initial Term Loans made on the Agreement
Date). The amount of each Lender's Initial Term Loan Commitment as of the Agreement
Date is set forth on the Commitment Schedule.

"Initial Term Loans" has the meaning set forth in Section 2.1(a).

"Insolvency Proceeding" shall mean any proceeding commenced by or
against any Person under any provision of the Bankruptcy Code or under any other state,
federal or non-US bankruptcy or insolvency law, assignments for the benefit of creditors,
formal or informal moratoria, compositions, extensions generally with creditors, or
proceedings seeking reorganization, arrangement, or other similar relief.

"Intellectual Property" shall mean all patents, trademarks, tradenames,
copyrights, technology, software, know-how and processes used in or necessary for the
conduct of the business of the Borrower Parties.

"Interest Expense" shall mean, with respect to the Borrower Parties for
any period, determined on a consolidated basis in accordance with the Applicable
Accounting Standard, the sum, without duplication, of: (a) the consolidated interest
expense of any such Person for such period, whether paid or accrued, including, without
limitation, amortization of debt issuance costs and original issue discount, non-cash
interest payments, the interest component of any deferred payment obligations, the
interest component of all payments associated with Capitalized Lease Obligations,
commissions, discounts and other fees and charges incurred in respect of letter of credit
or bankers' acceptance financings, and net of the effect of all payments made or received
pursuant to Hedge Agreements in respect of interest rates; plus (b) the consolidated
interest expense of any such Person that was capitalized during such period; plus (c) any
interest on Funded Debt of another Person that is guaranteed by any such Person or
secured by a Lien on the assets of any such Person, whether or not such Guarantee or
Lien is called upon; plus (d) the product of (1) all Dividends, whether paid or accrued, on
any series of preferred stock of any such Person, other than Dividends payable solely in
Equity Interests of the Parent or to the Parent or a Restricted Subsidiary of the Parent,
times (2) a fraction, the numerator of which is one and the denominator of which is one
minus the then current combined federal, state and local statutory tax rate of such Person,
expressed as a decimal, in each case, determined on a consolidated basis in accordance
with the Applicable Accounting Standard.
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"Interim Order" means an interim order of the Bankruptcy Court (as the
same may be amended, supplemented, or modified from time to time after entry thereof
in accordance with the terms hereo f approving the Loan Documents, in the form set
forth as Annex IV with changes to such form as are satisfactory to DIP Agent and
Majority Lenders in their sole discretion.

"Interim Order Entry Date" means the date on which the Interim Order is
entered by the Bankruptcy Court.

"Interim Period" means the period from and including the Interim Order
Entry Date to but not including the Final Order Entry Date.

"Inventory" shall mean all "inventory," as such term is defined in the
UCC, of each Borrower Party, whether now existing or hereafter acquired, wherever
located, and in any event including inventory, merchandise, goods and other personal
property that are held by or on behalf of a Borrower Party for sale or lease or are
furnished or are to be furnished under a contract of service, goods that are leased by a
Borrower Party as lessor, or that constitute raw materials, samples, work-in-process,
finished goods, returned goods, promotional materials or materials or supplies of any
kind, nature or description used or consumed or to be used or consumed in such Borrower
Party's business or in the processing, production, packaging, promotion, delivery or
shipping of the same, including all supplies and embedded software.

"Investments" means, with respect to any Person, all direct or indirect
investments by such Person in other Persons (including Affiliates) in the forms of loans
(including Guarantees or other obligations), advances or capital contributions (excluding
commission, travel and similar advances to officers and employees made in the ordinary
course of business), purchases or other acquisitions for consideration of Indebtedness,
Equity Interests or other securities, together with all items that are or would be classified
as investments on a balance sheet prepared in accordance with the Applicable
Accounting Standard. If Parent or any Restricted Subsidiary of Parent sells or
otherwise disposes of any Equity Interests of any direct or indirect Restricted Subsidiary
of Parent such that, after giving effect to any such sale or disposition, such Person is no
longer a Restricted Subsidiary of Parent, Parent will be deemed to have made an
Investment on the date of any such sale or disposition equal to the Fair Market Value of
Parent's Investments in such Subsidiary that were not sold or disposed of. The
acquisition by Parent or any Restricted Subsidiary of Parent of a Person that holds
an Investment in a third Person will be deemed to be an Investment by Parent or such
Restricted Subsidiary in such third Person in an amount equal to the Fair Market Value
of the Investments held by the acquired Person in such third Person. Except as
otherwise provided in this Agreement, the amount of an Investment will be determined
at the time the Investment is made and without giving effect to subsequent changes in
value and net of any dividends, distributions, repayments or redemptions in cash received
in respect of such Investment.

"Lender-Related Distress Event" shall mean, with respect to any Lender
(each, a "Distressed Person"), a voluntary or involuntary case with respect to such
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Distressed Person under any debt relief law, or a custodian, conservator, receiver or
similar official is appointed for such Distressed Person or any substantial part of such
Distressed Person's assets, or such Distressed Person makes a general assignment for the
benefit of creditors or is otherwise adjudicated as, or determined by any Governmental
Authority having regulatory authority over such Distressed Person to be, insolvent or
bankrupt; provided that aLender-Related Distress Event shall not be deemed to have
occurred solely by virtue of the ownership or acquisition of any equity interests in any
Agent or Lender or any person that directly or indirectly controls such Lender by a
Governmental Authority or an instrumentality thereof.

"Lenders" shall mean each of the financial institutions identified as a
Lender on the signature pages hereto and any assignee of a Lender who hereafter
becomes a party hereto pursuant to and in accordance with Section 10.5.

"Lender's Office" shall mean the office of the applicable Lender noted on
the signature pages hereto, or such other office as may be designated by the relevant
Lender from time to time pursuant to the provisions of Section 10.1.

"License Agreement" shall mean any license agreement or other
agreement between a Borrower Party and a Person duly holding rights in a trademark,
trade name or service mark pursuant to which such Borrower Party is granted a license to
use such trademark, trade name or service mark on Inventory of such Borrower Party or
otherwise in the conduct of such Borrower Party's business.

"Lien" shall mean, with respect to any property, any mortgage, lien,
pledge, negative pledge agreement, assignment for security purposes, charge, option,
security interest, title retention agreement, levy, execution, seizure, attachment,
garnishment, any documents, notice, instruments or other filings under the Federal
Assignment of Claims Act of 1940 or other encumbrance of any kind in respect of such
property, whether or not Choate, vested, or perfected.

"Loan Account" shall have the meaning specified in Section 2.7(b).

"Loan Documents" shall mean this Agreement, the Fee Letter, the
Security Documents, the Guaranty Supplements, any Direction Letter, the Term Notes,
any Collateral Access Agreements, all Compliance Certificates, all documents executed
by a Borrower Party in connection with the Federal Assignment of Claims Act of 1940 (if
any), and all other documents, lockbox agreements, instruments, certificates, and
agreements executed or delivered by a Borrower Party in connection with or
contemplated by this Agreement, including, without limitation, any security, ancillary or
guaranty agreements from any of the Borrower Parties' Restricted Subsidiaries to the
Lenders or the DIP Agent and amendments to any Loan Document.

"Ma'~ority Lenders" means, at any time, the Lenders holding greater than
50% of the sum of (i) the aggregate outstanding principal amount of the Term Loans and
(ii) the unfunded Term Loan Commitments, at such time; provided, that the outstanding
Term Loans and the Term Loan Commitments held or deemed held by any Defaulting
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Lender at such time shall be excluded for purposes of making a determination of Majority
Lenders.

"Margin Stock" shall have the meaning specified in Section 5.1(t).

"Material Adverse Effect" shall mean, with respect to any event, act,
condition or occurrence of whatever nature (including any adverse determination in any
litigation, arbitration or governmental investigation or proceeding, any change in
Applicable Law, but excluding any event affecting the entire coal mining industry, a
general economic downturn or any change arising out of or relating to acts of terrorism,
war (whether or not declared) or other hostilities, or any change arising out of or relating
to natural catastrophe events, except in each case where such events have a
disproportionate adverse effect on the Borrower Parties), a material adverse change in, or
a material adverse effect on: (a) the business, operations, prospects, properties, condition
(financial or otherwise), assets or income of a Borrower Party; (b) the ability of a
Borrower Party to perform any material obligations under this Agreement or any other
Loan Documents to which it is a party; or (c) (i) the validity, binding effect or
enforceability of any Loan Document, (ii) the rights, remedies or benefits available to the
Lender under the Loan Documents, taken as a whole, or (iii) the attachment, perfection or
priority of any Lien of the Lender under the Loan Documents or any DIP Order on a
material portion of the Collateral. In determining whether any individual event, act,
condition or occurrence of the foregoing types could result in a Material Adverse Effect,
notwithstanding that a particular event, act, condition or occurrence does not itself have
such effect, a Material Adverse Effect shall be deemed to have occurred if the cumulative
effect of such event, act, condition or occurrence and all other events, acts, conditions or
occurrences of the foregoing types which have occurred could result in a Material
Adverse Effect.

"Material Contracts" shall mean, collectively, (i) all contracts, leases,
instruments, guaranties, licenses or other arrangements (other than the Loan Documents)
to which any Borrower Party is or becomes a party and as to which the breach,
nonperformance, cancellation or failure to renew by any party thereto could have a
Material Adverse Effect and (ii) all contracts and agreements that, at any time of
determination, contributed more than $500,000 to the revenue or expenses of the
Borrower Parties in the immediately preceding twelve months (or, if such agreement or
contract was acquired or became effective within twelve months from such date, then the
actual revenue contributed from such agreement or contract, on an annualized basis).

"Maturity Date" shall mean the earlier of (i) the Stated Maturity Date (as
extended in accordance with Section 2.15), (ii) the date of the acceleration of the Term
Loans and the termination of the Commitments pursuant to Section 9.2, (iii) 45 days after
the Petition Date if the Final Order has not been entered by the Bankruptcy Court prior to
the expiration of such 45-day period, and (iv) the substantial consummation (as defined in
Section 1101(2) of the Bankruptcy Code, which for purposes hereof shall be no later than
the effective date thereo f of an Acceptable Reorganization Plan or any other plan of
reorganization that is confirmed pursuant to an order entered by the Bankruptcy Court.
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"Maximum Guaranteed Amount" shall have the meaning specified in
Section 3.1(x).

6.25.
"Milestones" or "Milestone" shall have the meaning specii~ied in Section

"Minim Financial Assurances" shall mean performance bonds for
reclamation or otherwise, surety bonds or escrow agreements and any payment or
prepayment made with respect to, or certificates of deposit or other sums or assets
required to be posted by the Borrower under Mining Laws for reclamation or otherwise.

"Minim Laws" shall mean any and all current or future foreign or
domestic, federal, state or local statutes, ordinances, orders, rules, regulations, judgments,
governmental authorizations, or any other requirements of govermnental authorities
relating to surface or subsurface mining operations and activities, including, but not be
limited to, the Federal Coal Leasing Amendments Act; the Surface Mining Control and
Reclamation Act; all other applicable land reclamation and use statutes and regulations;
the Federal Mine Safety Act of 1977; the Black Lung Act; and the Coal Act; each as
amended, and any comparable state and local laws or regulations.

thereto.
"Moody's" shall mean Moody's Investors Service, Inc., or any successor

"Mort~a~e" shall mean, collectively, any mortgage, deed of trust or deed
to secure debt entered into by a Borrower Party in favor of the DIP Agent, for the benefit
of Lenders, in form and substance satisfactory to DIP Agent and Majority Lenders.

"Multiemplover Plan" shall mean a "multiemployer plan" as defined in
Section 4001(a)(3) of ERISA, and to which any Borrower Party or ERISA Affiliate is
making, is obligated to make or has made or been obligated to make at any time within
the past five (5) years, contributions on behalf of participants who are or were employed
by any of them.

"Necessary Authorizations" shall mean all authorizations, consents,
permits, approvals, licenses, certificates and exemptions from, and all filings, reports and
registrations with, and all reports to, any Governmental Authority whether federal, state,
local, and all agencies thereof, which are required for the transactions contemplated by
the Loan Documents and the conduct of the businesses and the ownership (or lease) of
the properties and assets of the Borrower Parties.

"Net Cash Proceeds" shall mean, with respect to any Disposition
(including the issuance of Equity Interests) or the incurrence by any Borrower Party of
any Funded Debt (other than the Obligations), the aggregate amount of cash and Cash
Equivalents received for such assets or Equity Interests, or as a result of such Funded
Debt, net of necessary and documented transaction costs properly attributable to such
transaction and payable by a Borrower Party to anon-Affiliate in connection with such
sale, lease, transfer or other disposition of assets or the issuance of any Equity Interests or
the incurrence of any Funded Debt, including, without limitation, sales commissions and
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underwriting discounts, any relocation expenses incurred as a result of such Disposition,
taxes paid or payable as a result of such Disposition, in each case, after taking into
account any available tax credits or deductions and any tax sharing arrangements, and
repayment of any Funded Debt (other than the Obligations) or other obligations secured
by a Permitted Lien on the assets subject to such Disposition.

"Net Income" shall mean, for any period, the consolidated net income (or
loss) of the Borrower Parties for such period determined in accordance with the
Applicable Accounting Standard and without any reduction in respect of preferred stock
dividends, provided, however, that: (a) all extraordinary gains (but not losses) and all
gains (but not losses) realized in connection with any Disposition or the early
extinguishment of Funded Debt, together with any related provision for taxes on any such
gain, will be excluded; (b) the net income (but not loss) of any Restricted Subsidiary will
be excluded to the extent that the declaration or payment of Dividends or similar
distributions by that Restricted Subsidiary of that net income is not at the date of
determination permitted without any prior governmental approval (that has not been
obtained) or, directly or indirectly, by operation of the terms of its charter or any
agreement, instrument, judgment, decree, order, statute, rule or governmental regulation
applicable to that Restricted Subsidiary or its shareholders; (c) non-cash gains and losses
attributable to movement in the mark-to-market valuation of Hedge Agreements in
accordance with the Applicable Accounting Standard will be excluded; (d) the net
income (but not loss) of any Person that is not a Restricted Subsidiary or that is accounted
for by the equity method of accounting will be included only to the extent of the amount
of dividends or similar distributions paid in cash to the specified Person or a Restricted
Subsidiary of the Person; and (e) the cumulative effect of a change in accounting
principles will be excluded.

"Non-Recourse Debt" shall mean Funded Debt (a) as to which neither the
Parent nor any of its Restricted Subsidiaries (1) provides credit support of any kind
(including any undertaking, agreement or instrument that would constitute Funded Debt)
or (2) is directly or indirectly liable as a guarantor or otherwise; and (b) as to which the
lenders have been notified in writing that they will not have any recourse to the stock or
assets of the Parent or any of its Restricted Subsidiaries.

"Obli ate ions" shall mean (a) all payment and performance obligations as
existing from time to time of the Borrower Parties to the Lenders or their Affiliates under
this Agreement and the other Loan Documents (including any interest, fees and expenses
that, but for the provisions of the Bankruptcy Code, would have accrued), or as a result of
making the Term Loans, (b) the obligation to pay an amount equal to the amount of any
and all damages which the Lenders may suffer by reason of a breach by any Borrower
Party of any obligation, covenant, or undertaking with respect to this Agreement or any
other Loan Document and (c) all fees and expenses incurred by the DIP Agent on behalf
of the Lenders under the Loan Documents.

"OFAC" shall mean the Office of Foreign Assets Control of the United
States Department of the Treasury, or any successor agency.
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"Other Taxes" shall have the meaning specified in Section 2.8(b)(ii).

"Parent" shall have the meaning specified in the preamble.

"Participant" shall have the meaning specified in Section 10.5(c).

"Patent Security Agreements" shall mean, collectively, the Patent Security
Agreements made in favor of the DIP Agent for the benefit of the Lenders from time to
time.

"Payment in Full" means (a) the payment in full in cash of all Term Loans
and other Obligations, other than contingent indemnification and contingent expense
reimbursement obligations, in each case, for which no claims have been asserted and
(b) the termination of all Term Loan Commitments.

"PBGC" shall mean the Pension Benefit Guaranty Corporation or any
entity succeeding to any or all of its functions under ERISA.

"Permitted Business" shall mean any business that is the same as, or
reasonably related, ancillary or complementary to, or a reasonable extension of, the
principal business in which the Borrower Parties are engaged on the date of this
Agreement.

"Permitted Liens" shall mean, as applied to any Person, the following
Liens, provided in each case that any Funded Debt secured by such Liens is permitted by
Section 8.1 of this Agreement:

(a) Liens held by the DIP Agent, for the benefit of the Lenders,
securing the Obligations;

(b) Liens on the Collateral securing obligations under the Prepetition
Loan Facility to the extent not repaid in full, provided that such Liens shall at all times
rank subordinate to any and all Liens securing the Term Loans;

(c) Liens securing the Second Lien Notes, provided that all such Liens
shall at all times rank subordinate to any and all Liens securing the Term Loans;

(d) [intentionally omitted];

(e) [intentionally omitted];

(~ Liens on property (including Equity Interest) existing at the time of
acquisition of the property by any Borrower Party; provided that such Liens were in
existence prior to such acquisition and not incurred in contemplation of such acquisition;

(g) Liens to secure the performance of Mining Financial Assurances,
statutory obligations, insurance, performance, return of money bonds, surety or appeal
bonds (including surety bonds obtained as required in connection with federal coal
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leases), workers compensation obligations, unemployment insurance and other types of
social security and deposits securing liability to insurance carriers under insurance or
self-insurance arrangements, performance bonds or other obligations of a like nature
incurred in the ordinary course of business (including Liens to secure letters of credit
issued to assure payment of such obligations);

(h) Liens to secure Capitalized Lease Obligations, single-property
mortgage financings, purchase money obligations or other Funded Debt, in each case,
incurred for the purpose of financing all or any part of the purchase price or cost of
design, construction, installation or improvement of property (real or personal), plant or
equipment used in the business of the Borrower or any of its Restricted Subsidiaries,
provided that such Liens attach only to the asset (which asset shall not constitute
Inventory) so purchased, leased or improved, but only to the extent permitted by
Section 8.1(c).

(i) Liens for taxes, assessments or governmental charges or claims
that are not yet delinquent or that are being contested in good faith by appropriate
proceedings promptly instituted and diligently pursued; provided that any reserve or other
appropriate provision as is required in conformity with the Applicable Accounting
Standard has been made therefor;

(j) Liens imposed by law, such as carriers', warehousemen's,
landlord's and mechanics' Liens, in each case, incurred in the ordinary course of
business;

(k) survey exceptions, easements or reservations of, or rights of others
for, licenses, rights-of-way, sewers, electric lines, telegraph and telephone lines and other
similar purposes, or zoning or other restrictions as to the use of real property that were
not incurred in connection with Funded Debt and that do not in the aggregate have a
Material Adverse Effect on the value of said properties or materially impair their use in
the operation of the business of such Person;

(1) Liens on insurance policies and proceeds thereof, or other deposits,
to secure insurance premium financings;

(m) bankers' Liens, rights of setoff, Liens arising out of judgments or
awards not constituting an Event of Default under Section 9.1(h) and notices of lis
pendens and associated rights related to litigation being contested in good faith by
appropriate proceedings and for which adequate reserves have been made;

(n) grants of software and other technology licenses in the ordinary
course of business;

(o) contract mining agreements and leases granted to third parties that
do not interfere with the ordinary conduct of business of the Borrower Parties;

(p) Liens arising out of conditional sale, title retention, consignment or
similar arrangements for the sale of goods entered into in the ordinary course of business;
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(q) Liens securing judgments for the payment of money not
constituting an Event of Default, so long as such Liens are adequately bonded;

(r) Liens in favor of banking institutions arising as a matter of law or
contract encumbering deposits (including the right of set offl which are within the
general parameters customary in the banking industry;

(s) Liens to secure any Permitted Refinancing of Funded Debt
permitted hereunder where such Funded Debt is, prior to such Permitted Refinancing,
subject to a Permitted Lien; provided, however, that: (1) the new Lien is limited to all or
part of the same property and assets that secured or, under the written agreements
pursuant to which the original Lien arose, could secure the original Lien (plus
improvements and accessions to, such property or proceeds or distributions thereof ;
(2) the Funded Debt secured by the new Lien is not increased to any amount greater than
the sum of (x) the outstanding principal amount, or, if greater, committed amount, of the
Funded Debt renewed, refunded, refinanced, replaced, defeased or discharged with such
Permitted Refinancing and (y) an amount necessary to pay any fees and expenses,
including premiums and accrued and unpaid interest, related to such renewal, refunding,
refinancing, replacement, defeasance or discharge; and (3) the new Lien is either of equal
and ratable or junior priority relative to the original lien;

(t) Liens on specific items of Inventory or other goods (and the
proceeds thereo f of any Person securing such Person's obligations in respect of bankers'
acceptances issued or created in the ordinary course of business for the account of such
Person to facilitate the purchase, shipment or storage of such Inventory or other goods;

(u) Liens arising from protective filings of UCC financing statements
(or the equivalent) regarding operating leases entered into by the Borrower and its
Restricted Subsidiaries in the ordinary course of business;

(v) Liens on real property incurred by the Borrower or any of its
Restricted Subsidiaries with respect to royalties derived from such real property, the
dedication of reserves under supply agreements or similar rights or interests granted,
taken subject to, or otherwise imposed on properties consistent with the ordinary course
of business for the Borrower and its Restricted Subsidiaries and normal practices in the
mining industry; provided that such Liens shall not extend to any Inventory, equipment or
other personal property of any Borrower Party or any of its Restricted Subsidiaries;

(w) Liens to secure Cash Management Obligations with an aggregate
principal amount that does not exceed $500,000 at~any one time outstanding; and

(x) Liens permitted under a DIP Order.

"Permitted Refinancing" shall mean any modification, refinancing,
refunding, renewal or extension of any Funded Debt so long as (a) the aggregate principal
amount thereof does not exceed the principal amount of the Funded Debt so modified,
refinanced, refunded, renewed or extended plus the amount of accrued and unpaid
interest thereon, (b) the modified, refinanced, refunded, renewed or extended Funded
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Debt has a later than or equal to final maturity and a longer than or equal to weighted
average life to maturity than the Funded Debt being modified, refinanced, refunded,
renewed or extended, (c) the modified, refinanced, refunded, renewed or extended
Funded Debt does not bear a rate of interest that exceeds a market rate (as reasonably
determined in good faith by an Authorized Signatory of the Borrower Parties and
reasonably acceptable to the Majority Lenders) as of the date of such modification,
refinancing, refunding, renewal or extension, (d) the covenants contained in any
instrument or agreement relating to the modified, refinanced, refunded, renewed or
extended Funded Debt are not less favorable in any material respect to Borrower Parties
than those relating to the Funded Debt being modified, refinanced, refunded, renewed or
extended, and the modified, refinanced, refunded, renewed or extended Funded Debt
shall not be secured by a Lien on any assets that did not secure the Funded Debt being
extended, renewed or refinanced, (e) the Funded Debt shall be subordinated to the
Obligations to the same extent, if any, as the Funded Debt being extended, renewed or
refinanced, (flat the time of and after giving effect to such extension, renewal or
refinancing, no Default or Event of Default shall exist and (g) the modified, refinanced,
refunded, renewed or extended Funded Debt shall not require any additional borrower or
guarantor except for the Borrower Parties obligated under the Funded Debt being
modified, refinanced, refunded, renewed or extended.

"Person" shall mean an individual, corporation, partnership, trust, joint
stock company, limited liability company, unincorporated organization, other legal entity
or joint venture or a government or any agency or political subdivision thereof, whether
foreign or domestic.

Agreement.

PIK Rate.

"Petition Date" has the meaning set forth in the first recital of this

"PIK Interest" means interest calculated by reference to the Applicable

"Plan" shall mean an employee benefit plan within the meaning of
Section 3(3) of ERISA that any Borrower Party or ERISA Affiliate maintains, sponsors,
contributes to or has an obligation to contribute to or has maintained, contributed to or
had an obligation to contribute to at any time within the past six (6) years on behalf of
participants who were employed by any Borrower Party or ERISA Affiliate.

"Pledge and Security Agreement" shall mean a Pledge and Security
Agreement among the Borrower Parties and the DIP Agent, for the benefit of the
Lenders, in form and substance satisfactory fo DIP Agent and Majority Lenders.

"Prepetition Loan Facilitx" shall mean the financing facility evidenced by
the Prepetition Loan Documents.

"Prepetition Loan Documents" shall mean the Credit Agreement, dated
December 21, 2012, among the Borrower, certain of its affiliates and Bayside Finance
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LLC (or its successors or assigns), together with all security and ancillary documents
related thereto (as amended, restated, supplemented or modified from time to time).

"Primed Liens" shall have the meaning specified in Section 6.11(c).

"Pro Forma Basis" shall mean for purposes of determining compliance
with the Financial Covenants and the defined terms relating thereto, giving pro forma
effect to any acquisition or sale of a Person, all or substantially all of the business or
assets of a Person, and any related incurrence, repayment or refinancing of Funded Debt,
Capital Expenditures or other related transactions which would otherwise be accounted
for as an adjustment permitted by the rules and regulations under the Applicable
Accounting Standard as if such acquisition or sale and related transactions were realized
on the first day of the relevant period.

"Property" shall mean any real property or personal property, plant,
building, facility, structure, underground storage tank or unit, equipment, Inventory or
other asset owned, leased or operated by the Borrower Parties or any of them (including,
without limitation, any surface water thereon or adjacent thereto, and soil and
groundwater thereunder).

"Reorganization Plan" means a Chapter 11 plan in any or all of the Cases
of the Obligors.

"Representative" of a Person shall mean that Person's Affiliates and that
Person's and its Affiliate's respective officers, directors, employees, shareholders,
members, managers, partners, agents and advisors (including, for the avoidance of doubt,
accountants, auditors and attorneys).

"Restricted Payment' shall mean (a) Dividends, (b) loans to any Affiliate
by any Borrower Party, (c) any payment of management, consulting, investment banking
or similar fees payable by any Borrower Party to any Affiliate, (d) any redemption,
purchase, retirement, defeasance, sinking fund or similar payment, any claim of
rescission or other acquisition or retirement of or with respect to any Equity Interest of
any Borrower Party and (e) any payment on or with respect to, or purchase, redemption,
defeasance or other acquisition or retirement for value of any Funded Debt of the
Borrower or any Guarantor that is contractually subordinated to the Term Loans.

"Restricted Subsidiary" of a Person shall mean any Subsidiary of the
referent Person that is not an Unrestricted Subsidiary.

"Retiree Welfare Plan" shall mean a Plan that is an "employee welfare
benefit plan" within the meaning of Section 3(1) of ERISA that provides for continuing
coverage or benefits for any participant or any beneficiary of a participant after such
participant's termination of employment, other than continuation coverage provided
pursuant to Code Section 4980B (or applicable state law mandating health insurance
continuation coverage for employees) and at the sole expense of the participant or the
beneficiary.
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"Sanctioned Country" shall mean a country subject to a sanctions program
identified on the list maintained by OFAC and available at
http://www.ustreas.gov/offices/enforcement/ofac/programs/, as amended or as otherwise
published from time to time.

"Sanctioned Person" shall mean (i) a Person named on the list of
"Specially Designated Nationals and Blocked Persons" or any similar list, maintained by
OFAC and available at http://www.ustreas.gov/offices/enforcement/ofac/sdn/, as
amended or as otherwise published from time to time, or (ii) (A) an agency of the
government of a Sanctioned Country, (B) an organization controlled or Controlled by a
Sanctioned Country, or (C) a person resident in a Sanctioned Country, to the extent
subject to a sanctions program administered by OFAC.

"S&P" shall mean Standard & Poor's Ratings Group, a division of
McGraw-Hill, Inc., or any successor thereto.

"SEA" shall mean the Securities and Exchange Act of 1934 and the rules
promulgated thereunder by the Securities and Exchange Commission, as amended from
time to time or any similar Federal law in force from time to time.

"Second Dav Orders" means all orders entered by the Bankruptcy Court
after the Petition Date or based on motions filed a$er the Petition Date, other than the
First Day Orders.

"Second Lien Notes" shall mean the 9.25% Senior Secured Notes due
2019 in the original principal amount of $200,000,000 issued pursuant to the Indenture.

"Secured Parties" means the DIP Agent, the Lenders, and the other
holders of the Obligations.

"Securities Act" shall mean the Securities Act of 1933, as amended, or any
similar Federal law then in force.

"Security Documents" shall mean, collectively, any Mortgages, any
Pledge and Security Agreement, all documents executed in connection with the Federal
Assignment of Claims Act of 1940 (if any), all UCC-1 financing statements and any
other document, instrument or agreement granting Collateral for the Obligations, in each
case, as the same may be amended or modified from time to time.

"Senior Officer". means the chairman of the board, president, chief
executive officer or chief financial officer of a Borrower or, if the context requires, an
Obligor, in each case as certified to DIP Agent in a certificate of incumbency from time
to time.

"Stated Maturity Date" means the first Business Day that is 270 days after
the Interim Order Entry Date.
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"Subsidiary" shall mean, as applied to any Person, (a) any corporation of
which more than fifty percent (50%) of the outstanding stock (other than directors'
qualifying shares) having ordinary voting power to elect a majority of its board of
directors (or equivalent governing body), regardless of the existence at the time of a right
of the holders of any class or classes of securities of such corporation to exercise such
voting power by reason of the happening of any contingency, or any partnership or
limited liability company of which more than fifty percent (50%) of the outstanding
partnership interests or membership interests, as the case may be, is at the time owned by
such Person, or by one or more Subsidiaries of such Person, or by such Person and one or
more Subsidiaries of such Person, and (b) any other entity which is Controlled or capable
of being Controlled by such Person, or by one or more Subsidiaries of such Person, or by
such Person and one or more Subsidiaries of such Person.

"Subsidiary Guarantors" shall mean all Restricted Subsidiaries (other than
Immaterial Subsidiaries, Excluded Foreign Subsidiaries and Excluded Joint Ventures) of
any Borrower Party that are signatory to this Agreement, and all Restricted Subsidiaries
(other than Immaterial Subsidiaries, Excluded Foreign Subsidiaries and Excluded Joint
Ventures) of any Borrower Party that have executed and delivered a Guaranty
Supplement. For greater certainty, each Person that is from time to time a Restricted
Subsidiary (other than an Immaterial Subsidiary, Excluded Foreign Subsidiary and
Excluded Joint Venture) shall be required to be a Subsidiary Guarantor.

"Superpriority Claim" means a claim against any Obligor in any of the
Cases which is an administrative expense claim having priority over any and all
administrative expenses, diminution claims and all other priority claims against the
Obligors, subject only to the Carve-Out, now existing or hereafter arising, of any kind
whatsoever, including, without limitation, all administrative expenses of the kind
specified in sections 503(b) and 507(b) of the Bankruptcy Code, and over any and all
administrative expenses or other claims arising under sections 105, 326, 328, 330, 331,
365, 503(b), 506(c) (subject only to and effective upon entry of the Final Order), 507(a),
507(b), 726, 1113 or 1114 of the Bankruptcy Code.

"Taxes" shall have the meaning specified in Section 2.8(b)(i).

"Term Loan Commitments" means the Initial Term Loan Commitments,
the Delayed Draw Term Loan Commitments and (if any) the Incremental Term Loan
Commitments.

"Term Loans" means the Initial Term Loans and the Delayed Draw Term
Loans (including any Incremental Term Loans).

"Term Note" shall mean a promissory note evidencing the Term Loans
made by a Lender to the Borrower in substantially the form of Exhibit C.

"Title IV Plan" shall mean a Plan that is an "employee pension benefit
lan " within the meaning of Section 3(2) of ERISA, that is covered by Title IV of
ERISA.
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"UCC" shall mean the Uniform Commercial Code as the same may, from
time to time, be enacted and in effect in the State of New York; provided, that to the
extent that the UCC is used to define any term herein and such term is defined differently
in different Articles or Divisions of the UCC, the definition of such term contained in
Article or Division 9 shall govern; provided further, that in the event that, by reason of
mandatory provisions of law, any or all of the attachment, perfection or priority of, or
remedies with respect to, the Lender's Lien on any Collateral is governed by the Uniform
Commercial Code as enacted and in effect in a jurisdiction other than the New York, the
term "UCC" shall mean the Uniform Commercial Code as enacted and in effect in such
other jurisdiction solely for purposes of the provisions thereof relating to such
attachment, perfection, priority or remedies and for purposes of definitions related to such
provisions, and provided further, that in the event that, by reason of mandatory provisions
of law, any or all of the attachment, perfection or priority of, or remedies with respect to,
the Lender's Lien on any Collateral is governed by the Personal Property Security Act as
enacted and in effect in any jurisdiction of Canada, the term "UCC" shall mean, to the
extent applicable, the Personal Property Security Act as enacted and in effect in such
other jurisdiction solely for purposes of the provisions thereof relating to such
attachment, perfection, priority or remedies and for purposes of definitions related to such
provisions.

"Unfunded Pension Liability" shall mean at any time, the aggregate
amount, if any, of the sum of (a) the amount by which the present value of all accrued
benefits under each Title IV Plan exceeds the fair market value of all assets of such Title
IV Plan allocable to such benefits in accordance with Title IV of ERISA, all determined
as of the most recent valuation date for each such Title IV Plan using the actuarial
assumptions for funding purposes in effect under such Title IV Plan, and (b) for a period
of five (5) years following a transaction which might be expected to be covered by
Section 4069 of ERISA, the liabilities (whether or not accrued) that could be avoided by
any Borrower Party or any ERISA Affiliate as a result of such transaction.

"Uniform Customs" shall mean the Uniform Customs and Practice for
Documentary Credits (2007 Revision), International Chamber of Commerce Publication
No. 600, as the same may be amended from time to time.

"Unrestricted Subsidiary" shall mean any Subsidiary of the Parent (other
than the Borrower and any Subsidiary that, directly or indirectly, owns or operates any
Core Mining Property or any successor to any of them) that is designated by the Board of
Directors of the Parent as an Unrestricted Subsidiary pursuant to a resolution of the Board
of Directors, but only to the extent that such Subsidiary:

(a) has no Funded Debt other than Non-Recourse Debt;

(b) is not party to any agreement, contract, arrangement or
understanding with the Borrower or any Restricted Subsidiary of the Parent unless the
terms of any such agreement, contract, arrangement or understanding are no less
favorable to the Parent or such Restricted Subsidiary than those that might be obtained at
the time from Persons who are not Affiliates of the Parent;
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(c) is a Person with respect to which neither the Parent nor any of its
Restricted Subsidiaries has any direct or indirect obligation (a) to subscribe for additional
Equity Interests or (b) to maintain or preserve such Person's financial condition or to
cause such Person to achieve any specified levels of operating results; and

(d) has not guaranteed or otherwise directly or indirectly provided
credit support for any Funded Debt of the Parent or any of its Restricted Subsidiaries.

"US" or "United States" shall mean the United States of America,
including the District of Columbia and its possessions and territories.

"USA Patriot Act" shall mean the Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA
PATRIOT ACT) Act of 2001, Pub. L. No. 107-56, 115 Stat. 272 (2001), as-the same has
been, or shall hereafter be, renewed, extended, amended or replaced.

"Variance Report" means a variance report on a weekly basis setting forth
(1) actual cash receipts and disbursements for the prior week, (2) all variances, on an
individual line item basis and an aggregate basis, as compared to the previously delivered
Budget on a weekly and cumulative basis, and (3) an explanation, in reasonable detail,
for any material variance, certified by a Senior Officer of Parent.

"Voidable Transfer" shall have the meaning specified in Section 10.17.

Section 1.2 Accounting principles. The classification, character and
amount of all assets, liabilities, capital accounts and reserves and of all items of income
and expense to be determined, and any consolidation or other accounting computation to
be made, and the interpretation of any definition containing any financial term, pursuant
to this Agreement shall be determined and made in accordance with the Applicable
Accounting Standard consistently applied and consistent with past practices, unless such
principles are inconsistent with the express requirements of this Agreement; provided that
if because of a change in the Applicable "Accounting Standard after the date of this
Agreement any Borrower Party would be required to alter a previously utilized
accounting principle, method or policy in order to remain in compliance with the
Applicable Accounting Standard, such determination shall continue to be made in
accordance with such Borrower Party's previous accounting principles, methods and
policies. All accounting terms used herein without definition shall be used as defined
under the Applicable Accounting Standard. All financial calculations hereunder shall,
unless otherwise stated, be determined for the Parent on a consolidated basis with its
Restricted Subsidiaries.

Section 1.3 Other Interpretive Matters. Each definition of an
agreement in this Article 1 shall include such instrument or agreement as amended,
restated, supplemented or otherwise modified from time to time with, if required, the
prior written consent of the Lender to the extent permitted under this Agreement and the
other Loan Documents. Except where the context otherwise requires, definitions
imparting the singular shall include the plural and vice versa. The words "hereof',
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"herein" and "hereunder" and words of similar import when used in this Agreement shall
refer to this Agreement as a whole and not to any particular provision of this Agreement,
unless otherwise specifically provided herein. References in this Agreement to
"Articles", "Sections", "Schedules" or "Exhibits" shall be to Articles, Sections,
Schedules or Exhibits of or to this Agreement unless otherwise specifically provided.
The words "include", "includes" and "including" shall be deemed to be followed by the
phrase "without limitation", whether or not so expressly stated in each such instance, and
the term "or" has, except where otherwise indicated, the inclusive meaning represented
by the phrase "and/or". The word "will" shall be construed to have the same meaning
and effect as the word "shall". "Writing", "written" and comparable terms refer to
printing, typing, computer disk, e-mail and other means of reproducing words in a visible
form. "Ordinary course", "normal course" or comparable terms shall be deemed to refer
to the ordinary course of business, consistent. with historical practices, in each. context.
Except where otherwise specifically restricted, reference to a party to a Loan Document
includes that party and its successors and assigns. All terms used herein which are
defined in Article 9 of the UCC and which are not otherwise defined herein shall have the
same meanings herein as set forth therein.

ARTICLE 2

THE LOANS

Facility.
Section 2.1 Initial Term Loans: Delayed Draw Term Loans: Exit Term

(a) Initial Term Loans. Each Lender having an Initial Term Loan
Commitment agrees, severally and not jointly, to make, on the first Business Day after
entry of the Interim Order by the Bankruptcy Court, subject to satisfaction (or waiver by
all such Lenders having Initial Term Loan Commitments identified on the Commitment
Schedule in Annex I) of the conditions precedent set forth in Section 4.1 and Section 4.2,
Term Loans to the Borrower in a principal amount equal to such Lender's Initial Term
Loan Commitment (collectively, the "Initial Term Loans"). Amounts prepaid or repaid
in respect of the Initial Term Loans may not be reborrowed.

(b) Delayed Draw Term Loans. Each Lender having a Delayed Draw
Term Loan Commitment agrees, severally and not jointly, to make, subject to satisfaction
(or waiver by all such Lenders having Delayed Draw Term Loan Commitments identified
on the Commitment Schedule) of the conditions precedent set forth in Section 4.2 and
Section 4.3 and in accordance with the procedures set forth in Section 2.2, upon written
request by the Borrower, after the entry of the Final Order, Term Loans to Borrower in a
principal amount equal to such Lender's Delayed Draw Term Loan Commitment
(collectively, the "Delayed Draw Term Loans"; the date of the making of the Delayed
Draw Term Loans, which may be no later than two (2) Business Days following the Final
Order Entry Date, the "Final Term Fundin Date"). Amounts prepaid or repaid in respect
of Delayed Draw Term Loans may not be reborrowed.
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(c) The Delayed Draw Term Loans and Initial Term Loans shall
constitute a single class of Term Loans for all purposes of this Agreement and the other
Loan Documents.

(d) The outstanding principal amount of the Tenn Loans, together with
accrued and unpaid interest thereon and any other accrued amounts in respect thereof,
shall be due and payable on the Maturity Date.

(e) The Initial Term Loan Commitments shall terminate on the Initial
Funding Date immediately following the funding of the Initial Term Loans. The Delayed
Draw Term Loan Commitments (other than the Incremental Term Loan Commitments)
shall terminate on the Final Term Funding Date immediately following the funding of the
Delayed Draw Term Loans to be made on the Final Term Funding Date. The Initial
Term Loan Commitments and the Delayed Draw Term Loan Commitments (other than
the Incremental Term Loan Commitments) shall also terminate in the event the
conditions precedent thereto are not met within two (2) Business Days following the
Interim Order Entry Date and the Final Order Entry Date, as applicable. The Incremental
Term Loan Commitments shall terminate on the funding date relating to such Incremental
Term Loan Commitments.

(fl Converted Term Loans. Subject to approval of the Bankruptcy
Court and payment of fees pursuant to Section 2.4 and in accordance with the Fee
Letters, Majority Lenders may in their sole discretion agree, after written request by the
Borrower, to the conversion of all of the outstanding Term Loans, on the Consummation
Date, on adollar-for-dollar basis, into term loans under an exit term loan facility on terms
acceptable to the DIP Agent and Majority Lenders, including without limitation in
connection with the Acceptable Reorganization Plan.

Section 2.2 Manner of Borrowing and Disbursement of Term Loans.
To request the borrowing of the Term Loans on a Funding Date, the Borrower shall, no
later than 9:00 a.m. Eastern Time on the date that is 3 Business Days before such Funding
Date and 1 Business Day with respect to the funding of the Initial Term Loans, deliver to
the Lenders a written Direction Letter. On a Funding Date, the Lenders shall, subject to
the satisfaction of the conditions set forth in Section 4.1, disburse the Term Loans to be
made hereunder on such date by wire transfer pursuant to and in accordance with the
applicable Direction Letter. The Direction Letter for the Initial Term Loans shall request
deposit of the Initial Term Loans into a Deposit Account under the control (within the
meaning of Section 9-104 of the UCC) of Wells Fargo, National Association, as
Collateral Trustee under the Indenture.

Section 2.3 Interest.

(a) Rate. Interest on the Term Loans, subject to
Sections 2.3(c) and ~, shall accrue and be payable on the outstanding principal
amount of the Term Loans at the Applicable Rate, and shall be computed for the actual
number of days elapsed on the basis of a hypothetical year of three hundred sixty (360)
days. Accrued Cash Interest shall be payable in cash monthly in arrears on the first
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day of each calendar month for the prior calendar month, commencing on May 1,
2015. Accrued PIK Interest shall be paid by Borrower to the Lenders in arrears on the
first day of each calendar month for the prior calendar month (each, a "PIK Interest
Payment Date") of each calendar year beginning May 1, 2015, in accordance with
Section 2.3(b) hereof. Interest on Term Loans then outstanding shall also be due and
payable on the Maturity Date (or the date of any earlier prepayment of the
Obligations).

(b) Capitalization of PIK Interest. Borrower shall pay all
accrued PIK Interest on each PIK Interest Payment Date by capitalizing such amount
on a monthly basis (and any PIK Interest so capitalized shall bear interest as provided
in this Section 2.3 from such PIK Interest Payment Date and shall otherwise be treated
as a portion of the Term Loans for all purposes of the Loan Documents thereafter).
Notwithstanding the foregoing, the Borrower may elect (and shall elect any time the
Borrower is prohibited from capitalizing any such accrued PIK Interest) to pay any
accrued PIK Interest on any PIK Interest Payment Date in cash.

(c) Upon Default. Immediately upon the occurrence and
during the continuance of an Event of Default, interest on the outstanding Obligations
shall, upon election by the DIP Agent (as directed by Majority Lenders), accrue at the
Default Rate; provided, however, that if the DIP Agent (as directed by Majority
Lenders) elects to not impose the Default Rate at any point in time, it may at any later
point in time elect to do so, without impairing any of its rights hereunder or available
under Applicable Law and, without limiting the foregoing, may later elect to have the
Obligations accrue interest during the continuance of an Event of Default at the
Default Rate retroactively to the first occurrence of an unwaived Event of Default.
Interest accruing at the Default Rate shall be payable on demand and in any event on
the Maturity Date (or the date of any earlier prepayment in full of the Obligations) and
shall accrue until the earliest to occur of (i) waiver of the applicable Event of Default
in accordance with Section 10.12, (ii) agreement by the DIP Agent (as directed by
Majority Lenders) to rescind the charging of interest at the Default Rate, (iii) the date
on which the Event of Default is no longer continuing, or (iv) payment in full of the
Obligations. Neither the DIP Agent nor Majority Lenders shall be required to
(A) accelerate the maturity of the Term Loans or (B) exercise any other rights or
remedies under the Loan Documents in order to charge interest hereunder at the
Default Rate.

(d) Computation of Interest. In computing interest on any
Advance, the date of making the Advance shall be included and the date of payment
shall be excluded; provided, however, that if an Advance is repaid on the date that it is
made, one (1) day of interest shall be due with respect to such Advance.

Section 2.4 Fees. Each Borrower Party agrees, jointly and severally, to
pay to the DIP Agent and the Lenders and their Affiliates when due all of the following
fees:
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(a) Commitment Amount Fees. All fees and other amounts in
accordance with the terms of the Fee Letters.

(b) Prepayment Premiums.

(i) If the Borrower prepays or otherwise repays the
Term Loans in any amount and for any reason (including, without limitation,
(A) mandatory prepayments, (B) prepayments after the acceleration of the Obligations
pursuant to Section 9.2, (C) foreclosure and sale of, or collection of, the Collateral,
(D) sale of the Collateral in any Insolvency Proceeding, (E) the restructure,
reorganization, or compromise of the Obligations by the confirmation of a plan of
reorganization or any other plan of compromise, restructure, or arrangement in any
Insolvency Proceeding (including pursuant to Section 2.1(x), (F) voluntary prepayment
by the Borrower pursuant to Section 2.5, (G) repayment pursuant to Section 2.6(b) or (H)
a Change of Control), then the Borrower shall pay to the Lenders a prepayment premium
equal to one percent (1.00%) of the principal amount of the Term Loans prepaid or
otherwise repaid at such time.

(ii) The Borrower Parties agree that the fees required
under this Section 2.4(a) are a reasonable calculation of the Lenders' lost profits in view
of the difficulties and impracticality of determining actual damages resulting from a
voluntary prepayment and/or an early repayment of the Term Loans. All prepayment
premiums under this Section 2.4(a) shall be in addition to all other amounts which may
be due to the Lenders from time to time pursuant to the terms of this Agreement and the
other Loan Documents. All of the Term Loans are subject to the prepayment premiums
set forth in this Section 2.4(a) and the payment of one prepayment premium shall not
excuse or reduce the payment of a prepayment premium on any subsequent prepayment.

(c) Bank Charges. The Borrower Parties shall pay to the DIP
Agent, on demand, any and all fees, costs or expenses which the DIP Agent or any
Lender pays to a bank or other similar institution arising out of or in connection with
(i) the forwarding to any Borrower Party or any other Person on behalf of any
Borrower Party, by DIP Agent or any Lender, of proceeds of Term Loans made to
Borrower pursuant to this Agreement and (ii) the depositing for collection by DIP
Agent or any Lender of any check or item of payment received or delivered to DIP
Agent or any Lender on account of the Obligations.

(d) Collateral Protection Expenses. All out-of-pocket expenses
incurred in protecting, storing, warehousing, insuring, handling, maintaining and
shipping the Collateral, and any and all excise, property, sales, and use taxes imposed
by any state, federal, or local authority on any of the Collateral or in respect of the sale
thereof shall be borne and paid by Borrower Parties. If Borrower Parties fail to
promptly pay any portion thereof when due, DIP Agent may, at its option, but shall not
be required to, pay the same and charge Borrower Parties therefor.

(e) Reimbursement of Costs and Expenses. In addition to all
fees, charges, costs and expenses described in this Section 2.4, all reasonable and
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documented out-of-pocket costs and expenses incurred by any Indemnified Person
shall be paid pursuant to Section 6.19.

(fl Treatment of Fees. Without limitation, all fees payable
under this Section 2.4 shall be fully earned when due, non-refundable when paid and
shall be in addition to all other amounts which may be due to the Lenders from time to
time pursuant to the terms of this Agreement and the other Loan Documents.

Section 2.5 Voluntar~pa~. Subject to Section 2.4(b), the
principal amount of the Term Loans may be repaid in full or in part at any time, upon not
less than three (3) Business Days' prior written notice to DIP Agent, provided that the
amount of any such partial prepayment is in integral multiples of $100,000 (plus accrued
and unpaid interest on the amount of Term Loans prepaid on such date), it being
understood and agreed that no amounts so prepaid may be reborrowed.

Section 2.6 Repayment.

(a) Change of Control. Any principal and interest on the Term
Loans, and any other amounts owing hereunder, remaining unpaid upon the
occurrence of a Change of Control shall be due and payable immediately upon such
Change of Control, together with the prepayment premium due under Section 2.4(b)
hereof.

(b) The Term Loans. Any principal and interest on the Term
Loans remaining unpaid on the Maturity Date shall be due and payable in full and in
cash on the Maturity Date, together with the prepayment premium due under Section
2.4(b) hereof. In addition to the foregoing, the Borrower hereby promises to pay all
other Obligations, including, without limitation, any fees or prepayment premiums, as
the same become due and payable hereunder and, in any event, on the Maturity Date
(or such earlier date as the Term Loans are required to be repaid in full).

(c) Other Mandatory Repay.

(i) Upon a Disposition, the applicable Borrower Party
shall apply such Net Cash Proceeds:

(A) To repay the Obligations;

(B) Subject to the consent of Majority Lenders,
to purchase other assets that would constitute Collateral that are not classified as current
assets under the Applicable Accounting Standard and that are used or useful in a
Permitted Business so long as the Borrower Party confirms that such Net Cash Proceeds
have been deposited into an account that is subject to a Blocked Account Agreement,
which Net Cash Proceeds when so deposited (i) shall constitute Collateral, securing the
payment of the Obligations then outstanding, (ii) may be withdrawn by the applicable
Borrower Party solely to reinvest in such assets that are useful in the business of such
Borrower Party and (iii) shall, upon the occurrence and during the continuance of an
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Event of Default, be applied (or an amount equal to such Net Cash Proceeds shall be
applied) to the repayment of the Obligations as set forth above; or

(C) Subject to the consent of Majority Lenders,
to acquire all or substantially all of the assets of a Person, or any Equity Interests,
permitted under Section 8.7(c), so long as the Borrower Party confirms that such Net
Cash Proceeds have been deposited into an account that is subject to a Blocked Account
Agreement, which Net Cash Proceeds when so deposited (i) shall constitute Collateral,
securing the payment of the Obligations then outstanding, (ii) may be withdrawn by the
applicable Borrower Party solely to reinvest in such identified long term assets that are
useful in the business of such Borrower Party and (iii) shall, upon the occurrence and
during the continuance of an Event of Default, be applied (or an amount equal to such
Net Cash Proceeds shall be applied) to the repayment of the Obligations as set forth
above;

(ii) Any payments due under this Section 2.6(c) shall be
applied in the manner set forth in Section 2.10 and shall be subject to any prepayment
premiums provided for in Section 2.4(b) or otherwise. Nothing in this Section 2.6(c)
shall be deemed to allow the Borrower Parties to issue Equity Interests, dispose of assets
or incur Funded Debt except as otherwise permitted by this Agreement and the other
Loan Documents. Notwithstanding anything contained in this Section 2.6(c) to the
contrary, the Lenders shall be permitted in their sole discretion to decline all or any
portion of any mandatory prepayment required pursuant to the terms hereof.

Section 2.7 Loan Accounts.

(a) The Term Loans shall be repayable in accordance with the
terms and provisions set forth herein. At the request of a Lender, a Term Note shall be
issued by the Borrower to such Lender on account of its Term Loans and shall be duly
executed and delivered by an Authorized Signatory of the Borrower.

(b) Each Lender shall open and maintain on its books in the
name of the Borrower a loan account with respect to the Term Loans made by it and
interest thereon (the "Loan Account"). Each Lender shall debit such Loan Account for
the principal amount of each Advance made by it, accrued interest thereon, and all
other amounts which shall become due from the Borrower to such Lender pursuant to
this Agreement and shall credit the Loan Account for each payment which the
Borrower shall make in respect to the Obligations. The records of the Lenders with
respect to such Loan Accounts shall be conclusive evidence of the Term Loans and
accrued interest thereon, absent manifest error.

Section 2.8 Manner of Payment.

(a) When Payments Due.

(i) Each payment (including any prepayment) by the
Borrower on account of the principal of or interest on the Term Loans, fees, and any
other amount owed to the Lenders under this Agreement or the other Loan Documents
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shall be made not later than 2:00 p.m. (New York, New York time) on the date specified
for payment under this Agreement or any other Loan Document to the relevant Lender at
its Lender's Office in Dollars in immediately available funds. Any payment received by
a Lender after 2:00 p.m. (New York, New York time) shall be deemed received on the
next Business Day.

(ii) If any payment under this Agreement or any other
Loan Document shall be specified to be made on a day which is not a Business Day, it
shall be made on the next succeeding day which is a Business Day, and such extension of
time shall in such case be included in computing interest and fees, if any, in connection
with such payment.

(b) No Deduction.

(i) Any and all payments of principal and interest, or of
any fees or indemnity or expense reimbursements by any Borrower Party hereunder or
under any other Loan Documents (the "Borrower Payments") shall be made without
setoff or counterclaim and free and clear of and without deduction for any and all current
or future taxes, levies, imposts, deductions, charges or withholdings with respect to such
Borrower Payments and all interest, penalties or similar liabilities with respect thereto,
excluding taxes imposed on the net income of a Lender by the jurisdiction under the laws
of which such Lender is organized or conducts business or any political subdivision
thereof (all such nonexcluded taxes, levies, imposts, deductions, charges or withholdings
and liabilities collectively or individually "Taxes"). If any Borrower Party shall be
required to deduct any Taxes from or in respect of any sum payable to a Lender
hereunder or under any other Loan Document, (A) the sum payable shall be increased by
the amount (an "Additional Amount") necessary so that after making all required
deductions (including deductions applicable to additional sums payable under this
Section 2.8(b)(i)) such Lender shall receive an amount equal to the sum it would have
received had no such deductions been made, (B) such Borrower Party shall make such
deductions, and (C) such Borrower Party shall pay the full amount deducted to the
relevant Governmental Authority in accordance with Applicable Law.

(ii) In addition, the Borrower shall pay to the relevant
Governmental Authority in accordance with Applicable Law any current or future stamp
or documentary taxes or any other excise or property taxes, charges or similar levies that
arise from any payment made hereunder or from the execution, delivery or registration
of, or otherwise with respect to, this Agreement or any other Loan Document (such taxes
being "Other Taxes").

(iii) The Borrower shall indemnify the Lenders for the
full amount of Taxes and Other Taxes with respect to Borrower Payments paid by such
Person, and any liability (including penalties, interest and expenses (including attorney's
fees and expenses)) arising therefrom or with respect thereto, whether or not such Taxes
or Other Taxes were correctly or legally asserted by the relevant Governmental
Authority. An explanation of the manner in which such amount shall have been
determined and the amount of such payment or liability prepared by a Lender, absent
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manifest error, shall be final, conclusive and binding for all purposes. Such
indemnification shall be made within thirty (30) days after the date such Lender makes
written demand therefor. If any Taxes or Other Taxes for which a Lender has received
indemnification from the Borrower hereunder shall be finally determined to have been
incorrectly or illegally asserted and are refunded to such Lender, such Lender shall
promptly forward to the Borrower any such refunded amount (after deduction of any Tax
or Other Tax paid or payable by such Lender as a result of such refund), not exceeding
the increased amount paid by the Borrower pursuant to this Section 2.8(b).

(iv) As soon as practicable after the date of any payment
of Taxes or Other Taxes by the Borrower to the relevant Governmental Authority, the
Borrower will deliver to the Lender, at its address, the original or a certified copy of a
receipt issued by such Governmental Authority evidencing payment thereof.

(v) Nothing contained in this Section 2.8(b) shall
require a Lender to make available to the Borrower any of such Lender's tax returns (or
any other information) that the Lender deems confidential or proprietary.

Section 2.9 Reserved.

Section 2.10 Application of Pam.

(a) All amounts paid by the Borrower to the DIP Agent or the
Lenders in respect of the Obligations, shall be applied in the following order of
priority:

FIRST, pro rata, to the payment of out-of-pocket costs and expenses
(including attorneys' fees) of the Lenders and the DIP Agent in connection with the
enforcement of the rights of the Lenders and/or the DIP Agent under the Loan
Documents;

SECOND, pro rata to the payment of any fees then due and payable to the
Lenders hereunder or under any other Loan Documents;

THIRD, pro rata, to the payment of all Obligations consisting of accrued
interest then due and payable to the Lenders hereunder;

FOURTH, pro rata, to the payment of principal then due and payable on
the Term Loans and any prepayment premiums owing in connection with such payment,
if any;

FIFTH, pro rata, to the payment of all other Obligations not otherwise
referred to in this Section 2.10(a) then due and payable; and

SIXTH, upon satisfaction in full of all Obligations, to the Borrower or as
otherwise required by law.

(b) [Reserved].
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Section 2.11 Use of Proceeds. In accordance with the Budget then in
effect and the cash management order entered in connection with the Cases, the proceeds
of (a) the Initial Term Loans shall be used by the Borrower on the Initial Funding Date to
repay the Prepetition Loan Facility in full and for working capital purposes during the
pendency of the Cases; and (b) the Delayed Draw Term Loans for general corporate
purposes and for fees and expenses associated with the Cases of the Borrower permitted
under this Agreement. Notwithstanding anything to the contrary, no portion of the
Loans, the Collateral (including any cash collateral) or the Carve-Out shall be used (i) to
challenge the validity, perfection, priority, extent or enforceability of the Loans, any other
Obligations or any Liens or security interests securing the Obligations, (ii) to investigate
or assert any other claims or causes of action against the DIP Agent or any Lender or any
other holder of any Obligations or (iii) for any act which has the effect of materially or
adversely modifying or compromising the rights and remedies of the DIP Agent or any
Lender as set forth in any Loan Document.

Section 2.12 All Obligations to Constitute One Obli a~ tion. All
Obligations shall constitute one general obligation of the Borrower and shall be secured
by the DIP Agent's security interest and Lien upon all of the Collateral, and by all other
security interests and Liens heretofore, now or at any time hereafter granted by any
Borrower Party to the DIP Agent or the Lenders to the extent provided in the Loan
Documents or DIP Order under which such Liens arise.

Section 2.13 Maximum Rate of Interest. The Borrower and the Lenders
hereby agree and stipulate that the only charges imposed upon the Borrower for the use
of money in connection with this Agreement are and shall be the specific interest and fees
described in this Article 2 and in any other Loan Document. Notwithstanding the
foregoing, the Borrower and the Lenders further agree and stipulate that all closing fees,
agency fees, facility fees, underwriting fees, default charges, late charges, funding or
"breakage" charges, increased cost charges, attorneys' fees and reimbursement for costs
and expenses paid by any Lender to third parties or for damages incurred by any Lender
are charges to compensate such Lender for underwriting and administrative services and
costs or losses performed or incurred, and to be performed and incurred, by such Lender
in connection with this Agreement and the other Loan Documents and shall under no
circumstances be deemed to be charges for the use of money pursuant to any Applicable
Law. In no event shall the amount of interest and other charges for the use of money
payable under this Agreement exceed the maximum amounts permissible under any law
that a court of competent jurisdiction shall, in a final determination, deem applicable.
The Borrower and the Lenders, in executing and delivering this Agreement, intend
legally to agree upon the rate or rates of interest and other charges for the use of money
and manner of payment stated within it; provided, however, that, anything contained in
this Agreement to the contrary notwithstanding, if the amount of such interest and other
charges for the use of money or manner of payment exceeds the maximum amount
allowable under Applicable Law, then, ipso facto as of the Agreement Date, the Borrower
is and shall be liable only for the payment of such maximum amount as allowed by law,
and payment received from the Borrower in excess of such legal maximum amount,
whenever received, shall be applied first to reduce the principal balance of the Term
Loans, second to the payment of all other Obligations then due and payable, and finally,
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if such excess is greater than the foregoing, the relevant Lender shall promptly refund the
remainder thereof to the Borrower Parties.

Section 2.14 Incremental Term Loans.

(a) The Borrower may at any time after the Initial Funding Date, by
notice to the DIP Agent (whereupon the DIP Agent shall promptly deliver a copy
to each of the Lenders), request one (and only one) increase of the Delayed Draw
Term Loan Commitments by up to $10,000,000 (the "Incremental Term Loan
Commitments"; and such Term Loan, "Incremental Term Loans"); provided, that
at the time of any such request and after giving pro forma effect to the
Incremental Term Loans, (i) no Default or Event of Default shall exist; (ii) the
representations and warranties set forth in Article 5 and in each other Loan
Document shall be true and correct (or true and correct in all material respects, in
the case of any such representation or warranty that is not qualified as to
materiality) on and as of the date of such borrowing (except to the extent such
representations and warranties expressly relate to an earlier date, in which case
such representations and warranties shall be true and correct (or true and correct
in all material respects, in the case of any such representation or warranty that is
not qualified as to materiality) as of such earlier date); (iii) the making of such
Incremental Term Loans shall be authorized by Bankruptcy Court order and shall
not violate any requirement of law and shall not be enjoined, temporarily,
preliminarily or permanently; (iv) the Final Order shall be in full force and effect
and shall not have been vacated or reversed, shall not be subject to a stay, and
shall not have been modified or amended in any material respect without the
written consent of the Majority Lenders; and (v) the Borrower shall have
delivered to the DIP Agent and the Lenders an updated Budget and Variance
Reports, which shall be satisfactory to the DIP Agent and Majority Lenders.

(b) If one or more Lenders, in their sole discretion, agree to provide
Incremental Term Loan Commitments in any principal amount in accordance with
this Section 2.14, the Borrower and each such Lender shall execute and deliver to
the DIP Agent an Incremental Term Loan Assumption Agreement and such other
documentation as the DIP Agent shall reasonably specify to evidence the
Incremental Term Loan Commitment of each such Lender. Except in respect of
the upfront fees, the terms and provisions of the Incremental Term Loans shall be
identical to those of the then existing Delayed Draw Term Loans. The DIP Agent
shall establish the process pursuant to which Incremental Term Loan
Commitments are allocated, and promptly notify each Lender as to the
effectiveness of each Incremental Term Loan Assumption Agreement.

(c) Each of the parties hereto hereby agrees that, upon the
effectiveness of any Incremental Term Loan, this Agreement shall be amended to
the extent (but only to the extent) necessary to reflect the existence of such
Incremental Facility and the Loans evidenced thereby, and any joinder agreement
or amendment (an "Incremental Amendment") may without the consent of the
other Lenders effect such amendments to this Agreement and the other Loan
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Documents as may be necessary or appropriate, in the reasonable opinion of DIP
Agent, Majority Lenders and Borrower, to effectuate the provisions of this
Section 2.14, and, for the avoidance of doubt, this Section 2.14 shall supersede
any provisions in Section 10.12. From and after such effectiveness, the Loans and
Commitments established pursuant to this Section 2.14 shall constitute Loans and
Commitments under, and shall be entitled to all the benefits afforded by, this
Agreement and the other Loan Documents, and shall, without limiting the
foregoing, benefit equally and ratably from the guarantees and security interests
created by any DIP Order and the Loan Documents. The Loan Parties shall take
any actions reasonably required by the DIP Agent or Majority Lenders to ensure
and/or demonstrate that the Liens and security interests granted by any DIP Order
or Loan Documents continue to be perfected under the UCC or otherwise after
giving effect to the establishment of any such new Term Loans and
Commitments.

(d) The aggregate original principal amount of Incremental Term
Loans shall not exceed $10,000,000, and an Incremental Term Loan may be made
only once under this Section 2.14.

Section 2.15 Extension of the Stated Maturity Date. The Borrower may,
by notice to the DIP Agent no later than five (5) days prior to the Stated Maturity Date
(as amended by this Section 2.15), whereupon the DIP Agent shall promptly notify the
Lenders of such notice, elect to extend the then current Stated Maturity Date by up to
three months; provided, (i) that at the time of any such request no Default or Event of
Default shall exist and (ii) the Borrower shall have delivered an updated Budget and
Variance Report, which shall be satisfactory to the DIP Agent and Majority Lenders;
provided, further, that the Borrower may make no more than two elections under this
Section 2.15 each for up to three (3) months. An election under this Section 2.15 shall
become effective, and the Stated Maturity Date shall be deemed amended by this Section
2.15, once the Borrower has paid the DIP Agent a fee for each such extension in the
amount of %2 of 1% of the aggregate outstanding principal amount of the Obligations
outstanding. The DIP Agent shall distribute such fees to the Lenders ratably in
accordance with the aggregate outstanding principal amount of their Term Loans.

Section 2.16 Pro Rata Treatment. Each Advance, each payment or
prepayment of principal of or interest on any Term Loan, and each payment of fees shall
be allocated pro-rata among the Lenders in accordance with the respective Applicable
Percentages (or, if the Commitments of the Lenders have expired or been terminated, in
accordance with the respective principal amounts of the outstanding Term Loans of the
Lenders).

Section 2.17 Sharin~yments by Lenders. If any Lender shall, by
exercising any right of setoff or counterclaim or otherwise, obtain payment in respect of
any principal of or interest on any of the Term Loans made by it resulting in such
Lender's receiving payment of a proportion of the aggregate amount of such Term Loans
and accrued interest thereon greater than its pro-rata share thereof as provided herein,
then the Lender receiving such greater proportion shall (a) notify the DIP Agent of such
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fact, and (b) purchase (for cash at face value) participation in the Term Loans, or make
such other adjustments as shall be equitable, so that the benefit of all such payments shall
be shared by the Lenders ratably in accordance with the aggregate amount of principal of
and accrued interest on their respective Term Loans and other amounts owing thereon;
provided that:

(i) if any such participations or subparticipations are
purchased and all or any portion of the payment giving rise thereto is recovered, such
participations or subparticipations shall be rescinded and the purchase price restored to
the extent of such recovery, without interest; and

(ii) the provisions of this Section shall not be construed
to apply to (A) any payment made by the Borrower pursuant to and in accordance with
the express terms of this Agreement or (B) any payment obtained by a Lender as
consideration for the assignment of or sale of a participation in any of its Term Loans,
other than to Parent, the Borrower or any Subsidiary thereof (as to which the provisions
of this Section shall apply).

ARTICLE 3

GUARANTY

Section 3.1 Guaranty.

(a) Each Guarantor hereby guarantees to the Lenders the full
and prompt payment of the Obligations, including, without limitation, any interest
thereon (including, without limitation, interest as provided in this Agreement, accruing
after the filing of a petition initiating any Insolvency Proceedings, whether or not such
interest accrues or is recoverable against the Borrower after the filing of such petition
for purposes of the Bankruptcy Code or is an allowed claim in such proceeding), plus
attorneys' fees and expenses if the obligations represented by this Guaranty are
collected by law, through an attorney-at-law, or under advice therefrom.

(b) Regardless of whether any proposed guarantor or any other
Person shall become in any other way responsible to the Lenders for or in respect of
the Obligations or any part thereof, and regardless of whether or not any Person now
or hereafter is responsible to the Lenders for the Obligations or any part thereof,
whether under this Guaranty or otherwise, shall cease to be so liable, each Guarantor
hereby declares and agrees that this Guaranty shall be a joint and several obligation of
each Guarantor, shall be a continuing guaranty and shall be operative and binding until
the Obligations shall have been indefeasibly paid in full in cash and the Commitments
shall have been terminated.

(c) Each Guarantor absolutely, unconditionally and irrevocably
waives any and all right to assert any defense (other than the defense of payment in
cash in full, to the extent of its obligations hereunder, or a defense that such
Guarantor's liability is limited as provided in Section 3.1(x)), set-off, counterclaim or
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cross-claim of any nature whatsoever with respect to this Guaranty or the obligations
of the Guarantors under this Guaranty or the obligations of any other Person or party
(including, without limitation, the Borrower) relating to this Guaranty or the
obligations of any of the Guarantors under this Guaranty or otherwise with respect to
the Obligations in any action or proceeding brought by the Lenders to collect the
Obligations or any portion thereof, or to enforce the obligations of any of the
Guarantors under this Guaranty.

(d) The Majority Lenders may (or may direct the DIP Agent
to) from time to time, without exonerating or releasing any Guarantor in any way
under this Guaranty, (i) take such further or other security or securities for the
Obligations or any part thereof as they may deem proper, or (ii) release, discharge,
abandon or otherwise deal with or fail to deal with any Guarantor of the Obligations or
any security or securities therefor or any part thereof now or hereafter held by any of
the Lenders, or (iii) amend, modify, extend, accelerate or waive in any manner any of
the provisions, terms, or conditions of the Loan Documents, all as it may consider
expedient or appropriate in its reasonable discretion. Without limiting the generality
of the foregoing, or of Section 3.1(e), it is understood that the Majority Lenders may,
without exonerating or releasing any Guarantor, give up, modify or abstain from
perfecting or taking advantage of any security for the Obligations and accept or make
any compositions or arrangements, and realize upon any security for the Obligations
when, and in such manner, and with or without notice, all as such Person may deem
expedient.

(e) Each Guarantor acknowledges and agrees that no change in
the nature or terms of the Obligations or any of the Loan Documents, or other
agreements, instruments or contracts evidencing, related to or attendant with the
Obligations (including any novation), shall discharge all or any part of the liabilities
and obligations of such Guarantor pursuant to this Guaranty; it being the purpose and
intent of the Guarantors and the Lenders that the covenants, agreements and all
liabilities and obligations of each Guarantor hereunder are absolute, unconditional and
irrevocable under any and all circumstances. Without limiting the generality of the
foregoing, each Guarantor agrees that until each and every one of the covenants and
agreements of this Guaranty is fully performed, and without possibility of recourse,
whether by operation of law or otherwise, such Guarantor's undertakings hereunder
shall not be released, in whole or in part, by any action or thing which might, but for
this paragraph of this Guaranty, be deemed a legal or equitable discharge of a surety or
guarantor, or by reason of any waiver, omission of any Lender, or its failure to proceed
promptly or otherwise, or by reason of any action taken or omitted by such Lender,
whether or not such action or failure to act varies or increases the risk of, or affects the
rights or remedies of, such Guarantor or by reason of any further dealings between the
Borrower, on the one hand, and any Lender, on the other hand, or any other guarantor
or surety, and such Guarantor hereby expressly waives and surrenders any defense to
its liability hereunder, or any right of counterclaim or offset of any nature or
description which it may have or may exist based upon, and shall be deemed to have
consented to, any of the foregoing acts, omissions, things, agreements or waivers.
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(~ The Lenders may, without demand or notice of any kind
upon or to any Guarantor, at any time or from time to time when any amount shall be
due and payable hereunder by any Guarantor upon the occurrence and during the
continuance of an Event of Default, if the Borrower shall not have timely paid any of

the Obligations, set-off and appropriate and apply to any portion of the Obligations
hereby Guaranteed, and in such order of application as the Lenders may from time to
time elect in accordance with this Agreement, any deposits, property, balances, credit

accounts or moneys of any Guarantor in the possession of a Lender or under its control
for any purpose. If and to the extent that any Guarantor makes any payment to the

Lenders or any other Person pursuant to or in respect of this Guaranty, any claim
which such Guarantor may have against the Borrower by reason thereof shall be
subject and subordinate to the prior payment in full of the Obligations to the
satisfaction of the Lenders.

(g) The creation or existence from time to time of Obligations
in excess of the amount committed to or outstanding on the date of this Guaranty is
hereby authorized, without notice to any Guarantor, and shall in no way impair or
affect this Guaranty or the rights of the Lenders herein. It is the intention of each
Guarantor and the Lenders that each Guarantor's obligations hereunder shall be, but
not in excess of, the Maximum Guaranteed Amount (as herein defined). The
"Maximum Guaranteed Amount" with respect to any Guarantor, shall mean the
maximum amount which could be paid by such Guarantor without rendering this
Guaranty void or voidable as would otherwise be held or determined by a court of

competent jurisdiction in any action or proceeding involving any state, provincial or
Federal bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance or
other similar laws relating to the insolvency of debtors.

(h) Upon the bankruptcy or winding up or other distribution of
assets of the Borrower, or of any surety or guarantor (other than the applicable
Guarantor) for any Obligations of the Borrower to the Lenders, the rights of the
Lenders against any Guarantor shall not be affected or impaired by the omission of
any Lender to prove its claim, or to prove the full claim, as appropriate, against the
Borrower or any such other guarantor or surety, and the Lenders may prove such

claims as they see fit and may refrain from proving any claim and in their discretion

may value as they see fit or refrain from valuing any security held by them without in
any way releasing, reducing or otherwise affecting the liability to the Lenders of each
of the Guarantors.

(i) Each Guarantor hereby absolutely, unconditionally and
irrevocably expressly waives, except to the extent such waiver would be expressly
prohibited by Applicable Law, the following: (i) notice of acceptance of this
Guaranty, (ii) notice of the existence or creation of all or any of the Obligations,
(iii) presentment, demand, notice of dishonor, protest and all other notices whatsoever
(other than notices expressly required hereunder or under any other Loan Document to
which any Guarantor is a party), (iv) all diligence in collection or protection of or
realization upon the Obligations or any part thereof, any obligation hereunder, or any
security for any of the foregoing, (v) all rights to enforce any remedy which the
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Lender may have against the Borrower and (vi) until the Obligations shall have been
paid in full in cash, all rights of subrogation, indemnification, contribution and
reimbursement from the Borrower for amounts paid hereunder and any benefit of, or
right to participate in, any collateral or security now or hereinafter held by the DIP
Agent on behalf of the Lenders in respect of the Obligations. If a claim is ever made
upon the Lenders for the repayment or recovery of any amount or amounts received by
such Person in payment of any of the Obligations and such Person repays all or part of
such amount by reason of (A) any judgment, decree or order of any court or
administrative body having jurisdiction over such Person or any of its property, or
(B) any settlement or compromise of any such claim effected by such Person with any
such claimant, including the Borrower, then in such event each Guarantor agrees that
any such judgment, decree, order, settlement or compromise shall be binding upon
such Guarantor, notwithstanding any revocation hereof or the cancellation of any
promissory note or other instrument evidencing any of the Obligations, and such
Guarantor shall be and remain obligated to such Person hereunder for the amount so
repaid or recovered to the same extent as if such amount had never originally been
received by such Person.

(j) This Guaranty is a continuing guaranty of the Obligations
and all liabilities to which it applies or may apply under the terms hereof and shall be
conclusively presumed to have been created in reliance hereon. No failure or delay by
the Lenders in the exercise of any right, power, privilege or remedy shall operate as a
waiver thereof, and no single or partial exercise by the Lenders of any right or remedy
shall preclude other or further exercise thereof or the exercise of any other right or
remedy and no course of dealing between any Guarantor and the Lenders shall operate
as a waiver thereof. No action by the Lenders permitted hereunder shall in any way
impair or affect this Guaranty. For the purpose of this Guaranty, the Obligations shall
include, without limitation, all Obligations of the Borrower to the Lenders,
notwithstanding any right or power of any third party, individually or in the name of
the Borrower and the Lenders to assert any claim or defense as to the invalidity or
unenforceability of any such Obligation, and no such claim or defense shall impair or
affect the obligations of any Guarantor hereunder.

(k) This is a guaranty of payment and not of collection. In the
event any Lender makes a demand upon any Guarantor in accordance with the terms
of this Guaranty, such Guarantor shall be held and bound to the Lenders directly as
debtor in respect of the payment of the amounts hereby Guaranteed. All costs and
expenses, including, without limitation, attorneys' fees and expenses, incurred by the
Lenders in obtaining performance of or collecting payments due under this Guaranty
shall be deemed part of the Obligations Guaranteed hereby.

(1) Each Subsidiary Guarantor is (i) a direct or indirect wholly
owned Domestic Subsidiary of the Borrower, or (ii) a direct or indirect wholly owned
Restricted Subsidiary of the Parent that is not a direct or indirect Restricted Subsidiary
of the Borrower. Each Guarantor expressly represents and acknowledges that any
financial accommodations by the Lenders to the Borrower, including, without
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limitation, the extension of credit, are and will be of direct interest, benefit and
advantage to such Guarantor.

(m) Each Guarantor shall be entitled to subrogation and
contribution rights from and against the Borrower to the extent any Guarantor is
required to pay to the Lenders any amount in excess of the Term Loans advanced
directly to, or other Obligations incurred directly by, such Guarantor or as otherwise
available under Applicable Law; provided, however, that such subrogation and
contribution rights are and shall be subject to the terms and conditions of this
Section 3.1 and Section 10.20. The payment obligation of a Guarantor to any other
Guarantor under any Applicable Law regarding contribution rights among co-obligors
or otherwise shall be subordinate and subject in right of payment to the prior payment
in full of the obligations of such Guarantor under the other provisions of this Guaranty,
and such Guarantor shall not exercise any right or remedy with respect to such rights
until payment and satisfaction in full of all such obligations. Notwithstanding
anything to the contrary contained in this Guaranty, no Guarantor shall exercise any
rights of subrogation, contribution, indemnity, reimbursement or other similar rights
against, nor shall proceed or seek recourse against or with respect to any property or
asset of, the Borrower, any other Guarantor or any other guarantor (including after
payment in full of the Obligations), if all or any portion of the Obligations have been
satisfied in connection with an exercise of remedies in respect of the Equity Interests
of the Borrower, any other Guarantor or any other guarantor whether pursuant to a
Loan Document, or otherwise.

(n) Each Guarantor has independently, and without reliance on
any information supplied by the Lenders, taken, and will continue to take, whatever
steps it deems necessary to evaluate the financial condition and affairs of the Borrower
or any Collateral, and the Lenders shall have no duty to advise the Guarantors of
information at any time known to it regarding such financial condition or affairs or any
Collateral.

Section 3.2 ~ecial Provisions Applicable to Subsidiary Guarantors.
Pursuant to Section 6.20 of this Agreement, any new Restricted Subsidiary, other than an
Immaterial Subsidiary, an Excluded Foreign Subsidiary or Excluded Joint Venture, of the
Parent is required to enter into this Agreement by executing and delivering to the Lender
a Guaranty Supplement. Upon the execution and delivery of a Guaranty Supplement by
such new Restricted Subsidiary, such Restricted Subsidiary shall become a Guarantor and
Borrower Party hereunder with the same force and effect as if originally named as a
Guarantor or Borrower Party herein. The execution and delivery of any Guaranty
Supplement (or any other supplement to any Loan Document delivered in connection
therewith) adding an additional Guarantor as a party to this Agreement or any other
applicable Loan Document shall not require the consent of any other party hereto. The
rights and obligations of each party hereunder shall remain in full force and effect
notwithstanding the addition of any new Guarantor hereunder.
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Section 3.3 Special Provisions Applicable to Parent. The following
provisions shall apply to any interest payable by the Parent and any other Borrower Party
organized or existing under the laws of Canada or any political subdivision thereof:

(a) For the purposes of the Interest Act (Canada) and
disclosure thereunder, whenever any interest or any fee to be paid hereunder or in
connection herewith is to be calculated on the basis of a 360-day or 365-day year, the
yearly rate of interest to which the rate used in such calculation is equivalent is the rate
so used multiplied by the actual number of days in the calendar year in which the same
is to be ascertained and divided by 360 or 365, as applicable. The rates of interest
under this Agreement are nominal rates, and not effective rates or yields. The
principle of deemed reinvestment of interest does not apply to any interest calculation
under this Agreement.

(b) If any provision of this Agreement would oblige the Parent
to make any payment of interest or other amount payable to a Lender in an amount or
calculated at a rate which would be prohibited by Applicable Law or would result in a
receipt by that Lender of "interest" at a "criminal rate" (as such terms are construed
under the Criminal Code (Canada)), then, notwithstanding such provision, such
amount or rate shall be deemed to have been adjusted with retroactive effect to the
maximum amount or rate of interest, as the case may be, as would not be so prohibited
by Applicable Law or so result in a receipt by such Lender of "interest" at a "criminal
rate".

ARTICLE 4

CONDITIONS PRECEDENT

Section 4.1 Conditions Precedent to the Making of the Initial Term
Loans. The obligations of the Lenders to undertake their respective Initial Term Loan
Commitments and to make the Initial Term Loans as contemplated hereunder are subject
to the prior fulfillment of each of the following conditions on or prior to the Initial
Funding Date:

(a) Each Lender (or, if applicable, the DIP Agent) shall have
received each oFthe following, in form and substance satisfactory to such Lender:

(i) Copies of counterparts of each of the following,
together with all exhibits and schedules thereto, as applicable, in each case, duly
authorized, executed and delivered by each of the parties thereto, and each shall be in full
force and effect: (i) this Agreement executed by each of the parties hereto, (ii)
appropriate notes executed by the Borrower for the account of each Lender which has
requested a note at least one (1) Business Day prior to the Initial Funding Date, and (iii)
such other forms, certificates, documents, instruments and agreements as DIP Agent or
Lenders shall reasonably request in connection with the transactions contemplated by this
Agreement and the other Loan Documents;
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Schedule 5.1(x)-1;

(ii) [Reserved];

(iii) A Direction Letter duly executed by the Borrower;

(iv) Complete and correct copies of all leases listed on

(v) [Reserved];

(vi) All of the Liens described in Section 14.1 of this
Agreement shall have been created and perfected upon entry of the Interim Order without
the necessity of the execution, recordation of filings by the Debtors of, security
agreements, control agreements, pledge agreements, financing statements or other similar
documents, or the possession or control by Agent of, or over, any Collateral, as set forth
in the Interim Order. The Interim Order shall have been effective to create the relative
priorities of the Liens described in Section 6.11 with respect to the Collateral. The
automatic stay under the Bankruptcy Code shall have been automatically vacated, subject
to the terms of the Interim Order, to permit enforcement of the Secured Parties' rights and
remedies under this Agreement and the other Loan Documents;

(vii) The DIP Agent shall have received the Initial
Budget, in form and substance reasonably acceptable to the DIP Agent and Majority
Lenders;

(viii) A closing certificate executed by an Authorized
Signatory of the Borrower, certifying as to the satisfaction of the closing conditions
contained herein;

(ix) Term Notes, if requested;

(x) Evidence that all applicable stamp tax or other tax
related to the Loan Documents have been paid;

(xi) The Petition Date shall have occurred and each
Borrower and Guarantor shall be a debtor and debtor-in-possession in the Cases.

(xii) The Interim Order Entry Date shall have occurred
prior to the Agreement Date and not later than five (5) Business Days following the
Petition Date, and the Interim Order shall be in full force and effect, shall not (in whole
or in part) have been vacated or reversed, shall not have been modified or amended other
than as acceptable to the DIP Agent and Majority Lenders in their sole discretion and
shall not be subject to a stay, and the DIP Agent shall have received a certified copy of
the Interim Order entered by the Bankruptcy Court.

(xiii) The Borrower Parties shall be in compliance with
the Interim Order in all respects.
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(xiv) The First Day Orders and Second Day Orders
sought by the Borrower (including a cash management order) shall be satisfactory in
form and substance to DIP Agent and Majority Lenders in their sole discretion. All
orders entered by the Bankruptcy Court and arrangements pertaining to cash management
and adequate protection, and all motions and documents filed or to be filed with, and
submitted to, the Bankruptcy Court in connection therewith, shall be in form and
substance satisfactory to the Majority Lenders, including a finding that the DIP Term
Loan Facility was entered into in good faith and otherwise complies with Section 364(e)
of the Bankruptcy Code, and authorizing and approving (x) the DIP Term Loan Facility
on an interim basis, including the refinancing in full of the Prepetition Loan Facility
using proceeds of Initial Term Loans, (y) the reimbursement of the DIP Agent and the
Lenders' fees and expenses in accordance with Section 10.2, including, without
limitation, of Paul, Weiss, Rifkind, Wharton &Garrison, LLP, Kutak Rock LLP, Fasken. ..
Martineau and one financial advisor, and (y) the scheduling of the final hearing on the
DIP Term Loan Facility;

(xv) The Lenders and DIP Agent shall have received all
fees and expenses required to be paid under the Fee Letters and the other Loan
Documents or the Interim Order, and all expenses for which invoices have been presented
(including the reasonable fees and expenses of legal counsel to DIP Agent and Lenders,
including, without limitation, of Paul, Weiss, Riflcind, Wharton &Garrison, Kutak Rock
LLP, Fasken Martineau and one financial advisor) to the Borrower, whether incurred pre-
or-post-petition; and

(xvi) All such
confirmations, statements, opinions of counsel
require, certified, as applicable and if so re.
official or an Authorized Signatory.

other certificates, agreements, reports,
and other documents as the Lenders may
uested, by an appropriate governmental

(b) The Lenders shall be satisfied in all regards with the results
of their due diligence investigation of the Borrower Parties and their respective assets.
The Lenders shall be further satisfied that no change in the business assets,
management, operations, financial condition or prospects of the Borrower Parties,
other than the filing of the Cases, shall have occurred since September 30, 2014, which
change has had or could be expected to have a Material Adverse Effect, and the
Lenders shall have received a certificate of an Authorized Signatory of the Borrower
so stating.

(c) The Lenders shall have received evidence satisfactory to it
that all Necessary Authorizations are in full force and effect and are not subject to any
pending or threatened reversal or cancellation, that no other consents or approvals are
required and that no Default exists, after giving effect to the making of the Term
Loans hereunder, and the Lenders shall have received a certificate of an Authorized
Signatory of the Borrower so stating.

(d) The Lenders shall have received UCC and Personal
Property Security Act financing statements naming each Borrower Party as a debtor

..

Doc#: US1:9959249v24



Case 15-70444 Doc 192-3 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Page 56 of 130

and naming the DIP Agent, for the benefit of the Lenders, as secured party in form for
filing in all appropriate jurisdictions, in such form as shall be satisfactory to the
Lenders (with the filing thereof to occur on or before the effectiveness of this
Agreement).

(e) The Lenders shall have obtained such information about the
Borrower Parties sufficient to allow it to comply to its satisfaction with all applicable
bank regulatory, "know your customer," and anti-money laundering matters including,
for the avoidance of doubt, with respect to the USA Patriot Act and OFAC.

(fl The Lenders shall be satisfied that all of the representations
and warranties of the Borrower Parties under this Agreement and the other Loan
Documents shall be true and correct in all material respects both before and after
giving effect to the application of the proceeds of the Term Loans and the Lenders
shall have received a certificate of an Authorized Signatory of the Borrower so stating.

(g) There shall not exist on the date of the advance of the Term
Loans, and after giving effect thereto, a Default.

Section 4.2 Conditions Precedent to All Term Loans. No Lender shall
be required to make any Term Loan unless and until the following conditions are
satisfied:

(a) No Default or Event of Default. At the time of and immediately
after giving effect to such Term Loan, no Default or Event of Default shall have occurred
and be continuing.

(b) Representations and Warranties. The representations and
warranties of the Obligors set forth in the Loan Documents shall be true and correct in all
material respects with the same effect as though made on and as of the date of such
Advance (it being. understood and agreed that any representation or warranty which by its
terms is made as of a specified date shall be required to be true and correct in all material
respects only as of such specified date, and that any representation or warranty which is
subject to any materiality qualifier shall be required to be true and correct in all respects).

(c) DIP Orders.

(i) During the Interim Period, the Interim Order shall be in full
force and effect and shall not have been vacated or reversed, shall not be subject
to a stay, and shall not have been modified or amended in any respect without the
prior written consent of Majority Lenders; and

(ii) On and after the Final Order Entry Date and prior to the
Consummation Date, the Final Order shall be in full force and effect and shall
not have been vacated or reversed, shall not be subject to a stay, and shall not
have been modified or amended in any respect without the prior written consent
of DIP Agent and Majority Lenders.
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(d) No Injunction. The making of the Term Loans shall not violate
any requirement of law and shall not be enjoined, temporarily, preliminarily or
permanently.

(e) Milestones. The Obligors shall be in compliance with the
Milestones, to the extent applicable at the time of such Advance.

(fl Chief Restructuring Officer. If a Chief Restructuring Officer has
been retained pursuant to Section 6.26, such Chief Restructuring Officer shall continue to
be retained by the Debtors unless otherwise agreed by the DIP Agent and Majority
Lenders.

Each Term Loan shall be deemed to constitute a representation and warranty by
Borrower on the date thereof as to the matters specified in this Section 4.2.

Section 4.3 Conditions Precedent to Delayed Draw Term Loans. The
occurrence of the Final Term Funding Date and the obligations of each Lender to make
its Delayed Draw Term Loans provided for in this Agreement is subject to satisfaction of
each Lender (or waiver in accordance with Section 13.1) of each of the following
conditions precedent:

(a) Loan Request. The DIP Agent shall have received a loan request
in form satisfactory to DIP Agent and Majority Lenders in accordance with Section
2.1(b) executed and delivered by the Borrower to the DIP Agent regarding the Delayed
Draw Term Loans to be made on the Final Term Funding Date.

(b) Final Order. The Final Order Entry Date shall have occurred
concurrently with or prior to the Final Term Funding Date and not more than 45 days
after the Petition Date (unless such period is extended by the DIP Agent at the direction
of Majority Lenders) and the Final Order shall approve the DIP Term Loan Facility, shall
be reasonably satisfactory to the Majority Lenders, shall be in full force and effect, shall
not have been vacated or reversed, shall not have been modified or amended other than as
reasonably acceptable to the DIP Agent and Majority Lenders in their sole discretion and
shall not be subject to a stay, and the DIP Agent shall have received a certified copy of
the Final Order entered by the Bankruptcy Court.

(c) Fees. The Lenders and DIP Agent shall have received all fees
required to be paid under the Fee Letters or the DIP Orders, and all expenses for which
invoices have been presented (including the reasonable fees and expenses of legal
counsel to DIP Agent and Lenders, including, without limitation, of Paul, Weiss, Riflcind,
Wharton &Garrison, LLP, Kutak Rock LLP and Fasken Martineau) to the Borrower at
least one (1) Business Day prior to the Final Term Funding Date. All such amounts will
be paid with proceeds of Delayed Draw Term Loans made on the Final Term Funding
Date and will be reflected in the funding instructions given by the Borrower to the DIP
Agent on or before the Final Order Entry Date.
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(d) No Material Adverse Effect. Since the Petition Date, no event,
change, condition or development has occurred that has had or could reasonably be
expected to have a Material Adverse Effect.

(e) Delivery of updated Budget. The DIP Agent shall have received
updated (x) Budget and (x) Variance Reports, in each case, in form and substance
reasonably acceptable to Majority Lenders;

(fl Second Dav Orders. The Second Day Orders sought by the
Debtors shall be satisfactory in form and substance to the DIP Agent and Majority
Lenders in their sole discretion.

(g) Chief Restructuring Officer. If a Chief Restructuring Officer has
been retained pursuant to Section 6.26, such Chief Restructuring Officer shall continue to
be retained by the Debtors unless otherwise agreed by the DIP Agent and Majority
Lenders.

(h) Evidence of the delivery to the DIP Agent of UCC and Personal
Property Security Act financing statements, certificates representing all of the certificated
Equity Interests of the Borrower and the Restricted Subsidiaries of the Borrower Parties,
and all other original Collateral to be delivered to the DIP Agent for the benefit of the
Lenders pursuant to any Loan Document or as otherwise requested by the DIP Agent (as
directed by Majority Lenders), and transfer powers with respect thereto duly endorsed in
blank.

(i) Other than as contemplated by Section 6.22, certificates of
insurance and additional insured and loss payable endorsements, as applicable, with
respect to the Borrower Parties and copies of all insurance policies of the Borrower
Parties, in each case, meeting the requirements of Section 6.5.

ARTICLE 5

REPRESENTATIONS AND WARRANTIES

Section 5.1 General Representations and Warranties. In order to
induce the Lenders to enter into this Agreement and to extend the Term Loans, each
Borrower Party hereby represents, and warrants that:

(a) Organization; Power; Qualification. Each Borrower Party
and each Subsidiary of a Borrower Party- (i) is a corporation, partnership or limited
liability company duly organized, validly existing, and in active status or good
standing under the laws of its state or province of incorporation or formation, (ii) has
the corporate or other company power and authority to own or lease and operate its
properties and to carry on its business as now being and hereafter proposed to be
conducted, and (iii) is duly qualified and is in active status or good standing as a
foreign corporation or other company, and authorized to do business, in each
jurisdiction in which the character of its properties or the nature of its business
requires such qualification or authorization.
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(b) Authorization; Enforceability. Subject to the entry of the
Interim Order, (x) each Borrower Party has the power and has taken all necessary
action, corporate or otherwise, to authorize it to execute, deliver, and perform its
obligations under this Agreement and each of the other Loan Documents to which it is
a party in accordance with the terms thereof and to consummate the transactions
contemplated hereby and thereby and (y) each of this Agreement and each other Loan
Document to which a Borrower Party is a party has been duly executed and delivered
by such Borrower Party, and (except for UCC financing statements solely to the extent
they do not contain any affirmative obligations of the Borrower Parties) is a legal,
valid and binding obligation of such Borrower Party, enforceable in accordance with
its terms except to the extent that the enforceability thereof may be limited by
applicable bankruptcy, insolvency, reorganization or similar laws affecting the
enforcement of creditor's rights generally or by general principles of equity (regardless
of whether such enforcement is considered in a proceeding in equity or at law).

(c) Partnerships; Joint Ventures; Subsidiaries. Except as
disclosed on Schedule 5.1(c)-1, as of the Agreement Date, no Borrower Party or any
Subsidiary of a Borrower Party has any Subsidiaries, which Subsidiaries are identified
on such Schedule as Domestic Subsidiaries or Foreign Subsidiaries. As of the
Agreement Date, no Borrower Party or any Subsidiary of a Borrower Party is a partner
or joint venturer in any partnership or joint venture other than (i) the Subsidiaries
listed on Schedule S.1L)-1 and (ii) the partnerships and joint ventures (that are not
Subsidiaries) listed on Schedule 5.1 L)-2. Schedule 5.1(c)-1 and Schedule 5.1(c)-2 set
forth, for each Person set forth thereon, a complete and accurate statement of (i) the
percentage ownership of each such Person by the applicable Borrower Party or
Subsidiary of a Borrower Party as of the Agreement Date, (ii) the state or other
jurisdiction of incorporation or formation, as appropriate, of each such Person as of the
Agreement Date, (iii) each state in which each such Person is qualified to do business
as of the Agreement Date and (iv) all of each such Person's trade names, trade styles
or doing business forms which such Person has used or under which such Person has
transacted business during the five (5) year period immediately preceding the
Agreement Date.

(d) Equity Interests and Related Matters. The authorized
Equity Interests as of the Agreement Date of each Borrower Party and each Subsidiary
of a Borrower Party that is a corporation and the number of shares of such Equity
Interests that are issued and outstanding as of the Agreement Date are as set forth on
Schedule 5.1(d). All of the shares of such Equity Interests in each Borrower Party and
each Subsidiary of a Borrower Party that are issued and outstanding have been duly
authorized and validly issued and are fully paid and non-assessable. None of such
Equity Interests in each Borrower Party and each Subsidiary of a Borrower Party have
been issued in violation of the Securities Act, or the securities, "Blue Sky" or other
Applicable Laws of any applicable jurisdiction. As of the Agreement Date, the Equity
Interests of each such Borrower Party and each such Subsidiary of a Borrower Party
are owned by the parties listed on Schedule 5.1(d) in the amounts set forth on such
schedule and a description of the Equity Interests of each such party is listed on
Schedule 5.1(d). Except as described on Schedule 5.1(d), no Borrower Party or any
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Subsidiary of a Borrower Party has outstanding any stock or securities convertible into
or exchangeable for any shares of its Equity Interests, nor are there any preemptive or
similar rights to subscribe for or to purchase, or any other rights to subscribe for or to
purchase, or any options for the purchase of, or any agreements providing for the
issuance (contingent or otherwise) of, or any calls, commitments, or claims of any
character relating to, any Equity Interests or any stock or securities convertible into or
exchangeable for any Equity Interests. Except as set forth on Schedule 5.1(d), (i) no
Borrower Party or any Subsidiary of any Borrower Party is subject to any obligation
(contingent or otherwise) to repurchase or otherwise acquire or retire any shares of its
Equity Interests or to register any shares of its Equity Interests, (ii) except as provided
in the First Day Orders, there are no agreements restricting the transfer of any shares
of such Borrower Party's or such Subsidiary's Equity Interests or restricting the ability
of any Subsidiary of the_ Borrower from making distributions,_ dividends or other
Restricted Payments to such Borrower and (iii) there are no shareholders or share
purchase agreements relating to the Equity Interests of any of the Borrower Parties.

(e) Compliance with Law, Loan Documents, and
Contemplated Transactions. The execution, delivery, and performance of this
Agreement and each of the other Loan Documents in accordance with their respective
terms and the consummation of the transactions contemplated hereby and thereby do
not and will not (i) violate any Applicable Law, (ii) conflict with, result in a breach of
or constitute a default under the certificate of incorporation or formation, by-laws,
partnership agreement, operating agreement or other governing documents of any
Borrower Party or under any indenture, agreement, or other instrument to which any
Borrower Party is a party or by which any Borrower Party or any of its properties may
be bound, or (iii) result in or require the creation or imposition of any Lien upon or
with any assets or property of any Borrower Party except Permitted Liens.

(fl Necessary Authorizations. Subject to entry of the Interim
Order, each Borrower Party has obtained all material Necessary Authorizations, and
all such Necessary Authorizations are in full force and effect. None of such Necessary
Authorizations is the subject of any pending or, to the best of each Borrower Party's
knowledge, threatened attack, amendment, termination, revocation or adverse
judgment, decree or order issued by the grantor of the Necessary Authorization. Each
Borrower Party has duly and timely filed all material reports, certificates, notices,
statements and filings, and paid all material required regulatory fees in accordance
with Applicable Law, and are in all respects in material compliance therewith.

(g) Title to Properties. Each Borrower Party has good,
marketable and legal title to, or a valid leasehold interest in, all of its properties and
assets and none of such properties or assets is subject to any Liens, other than
Permitted Liens.

(h) Material Contracts. Schedule 5.1(h) contains a complete
list, as of the Agreement Date, of each Material Contract, true, correct and complete
copies of which have been delivered to the Lenders. Schedule 5.1(h) further identifies,
as of the Agreement Date, each Material Contract that requires consent to the granting
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of a Lien in favor of the Lenders on the rights of any Borrower Party thereunder.
Other than those defaults arising as a result of the commencement of the Cases and
except as otherwise excused by the Bankruptcy Court, no Borrower Party is in default
under or with respect to any Material Contract to which it is a party or by which it or
any of its properties are bound which default gives rise to a right of termination by the
non-defaulting party.

(i) Labor and Employment Matters. Except as disclosed on
Schedule 5.1(i), (i) no Borrower Party is engaged in any unfair labor practice; (ii) there
is no unfair labor practice complaint pending against any Borrower Party before the
National Labor Relations Board and no grievance or arbitration proceeding arising out
of or under any collective bargaining agreement that is so pending against any
Borrower Party; and (iii) no strike or work stoppage is in existence involving any
employees of any Borrower Party. No Borrower Party is aware of any of their officers
or directors (a) who have an intention to terminate their employment with such Person
during the term of this Agreement, (b) whose employment is expected to be terminated
by such Person during the term of this Agreement or (c) whose position is expected to
be demoted or eliminated or with respect to which any such Person expects to request
or require that such officer or director no longer act in such position. None of the
Borrower Parties nor any officers or directors of any of the foregoing have been
arrested, indicted or are currently under investigation by any Governmental Authority.

(j) Taxes. Except as set forth on Schedule 5.1(i), all federal,
state and other tax returns of each Borrower Party required by law to be filed have
been duly 171ed, all such tax returns are true, complete and correct in all material
respects, and all federal, state, and other taxes (including without limitation, all real
estate and personal property, income, franchise, transfer and gains taxes), all general or
special assessments, and other governmental charges or levies upon each Borrower
Party and any of their respective properties, income, profits, and assets, which are
shown thereon as due and payable, have been paid, except any payment of any of the
foregoing which such Borrower Party is currently reass~nably and diligently contesting
in good faith by appropriate proceedings and with respect to which reserves in
conformity with the Applicable Accounting Standard have been provided on the books
of such Borrower Party. No adjustment relating to any tax returns has been proposed
formally or informally by any Governmental Authority and, to the knowledge of each
Borrower Party no basis exists for any such adjustment, except as reflected in the
charges, accruals and reserves on the books of the Borrower Parties. The charges,
accruals, and reserves on the books of the Borrower Parties in respect of taxes are, in
the reasonable judgment of the Borrower Parties, adequate. Except as set forth on
Schedule 5.1(i), as of the Agreement Date, no Borrower Party has been audited, or has
knowledge of any pending audit, by the Canadian Revenue Agency, the Internal
Revenue Service or any other taxing authority. Except as described in Schedule 5.1(i),
no Borrower Party has executed or filed with the Internal Revenue Service or any
other Governmental Authority any agreement or other document extending, or having
the effect of extending, the period for assessment or collection of any taxes. Except as
set forth on Schedule 5.1(i), none of the Borrower Parties and their respective
predecessors are liable for any taxes: (i) under any agreement (including any tax
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sharing agreements) or (ii) to each Borrower Party's knowledge, as a transferee. No
Borrower Party has agreed, or been requested, to make any adjustment under Code
Section 481(a), by reason of a change in accounting method or otherwise. Parent has
filed tax returns since the time of its acquisition of the Borrower on the basis that it is
both resident in Canada for the purposes of the Income Tax Act (Canada) and a
domestic corporation pursuant to Section 7874(b) of the Code.

(k) Financial Statements. The Borrower has furnished, or has
caused to be furnished, to the Lenders (i) the consolidated audited financial statements
of the Parent which are complete and correct in all material respects and present fairly
in accordance with the Applicable Accounting Standard the respective financial
positions of the Parent for the fiscal years ending on December 31, 2011,
December 31, 2012 and December 31, 2013 and the results of operations for the fiscal
years then ended, and (ii) the unaudited consolidated fnancial statements of the Parent
which are complete and correct in all material respects and present fairly in accordance
with the Applicable Accounting Standard, subject to normal year-end adjustments, the
financial position of the Parent as at September 30, 2014, and the results of operations
for the nine-month period then ended. Except as disclosed in such financial
statements, no Borrower Party has any liabilities, contingent or otherwise, and there
are no unrealized or anticipated losses of such Borrower Party which have not
heretofore been disclosed in writing to the Lender.

(1) No Adverse Change. Since September 30, 2014, other than
the filing of the Cases, there has occurred no event which has had or could be expected
to have a Material Adverse Effect, other than the filing of the Cases.

(m) Investments and Guaranties. As of the Agreement Date, no
Borrower Party owns any Equity Interests of any Person except as disclosed on
Schedules 5.1(c)-1 and 5.1 c -2, or has outstanding loans or advances to, or Guaranties
of the obligations of, any Person, except as reflected in the financial statements
referred to in Section 5.1(k) or disclosed on Schedule 5.1(m).

(n) Liabilities, Litigation, etc. As of the Agreement Date,
except for liabilities incurred in the ordinary course of business, no Borrower Party has
any (individually or in the aggregate) liabilities, direct or contingent, except as
disclosed or referred to in the financial statements referred to in Section 5.1(k) or with
respect to the Obligations under the Loan Documents. As of the Agreement Date,
except for the Cases and as described on Schedules 5.1(n) and 5.1 fv), there is no
litigation, legal or administrative proceeding, investigation, or other action of any
nature pending or, to the knowledge of the Borrower Parties, threatened against or
affecting any Borrower Party or any of their respective properties which could be
expected to result in any judgment against or liability of such Borrower Party in excess
of $500,000 individually or in the aggregate with respect to all Borrower Parties, or
the loss of any certification or license material to the operation of such Borrower
Party's business. None of such litigation disclosed on Schedules 5.1(n) and 5.1 ,
individually or collectively, could be expected to have a Material Adverse Effect.
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(o) ERISA. Schedule S.l(o) lists (i) all ERISA Affiliates and
(ii) all Plans and separately identifies all Title IV Plans, Multiemployer Plans, and
Retiree Welfare Plans. Copies of all such listed Plans, together with a copy of the
latest IRS/DOL 5500-series form for each such Plan, have been delivered to the
Lender. Except with respect to Multiemployer Plans, each Plan intended to be
qualified under Code Section 401 has been determined by the Internal Revenue
Service to qualify under Section 401 of the Code, the trusts created thereunder have
been determined to be exempt from tax under the provisions of Sections 501 of the
Code, and nothing has occurred that would cause the loss of such qualification or tax-
exempt status. Each Borrower Party and each ERISA Affiliate and each of their
respective Plans are in compliance in all respects with ERISA and the Code and no
Borrower Party nor any of its ERISA Affiliates has incurred any accumulated funding
deficiency with respect to any Plan within the meaning of ERISA or the Code. No
Borrower Party or, to each Borrower Party's knowledge, any of its ERISA Affiliates
has made any promises of retirement or other benefits to employees, except as set forth
in the Plans. No Borrower Party or ERISA Affiliate has incurred any liability to the
PBGC in connection with any Plan (other than the payment of premiums that are not
past due). No Title IV Plan has any Unfunded Pension Liability. No ERISA Event or
event described in Section 4062(e) of ERISA has occurred and is continuing with
respect to any Plan. There are no pending, or to the knowledge of any Borrower Party,
threatened claims (other than claims for benefits in the ordinary course), sanctions,
actions or lawsuits, asserted or instituted against any Plan or any Person as fiduciary
(as defined in Section 3(21) of ERISA) or sponsor of any Plan. No Plan or trust
created thereunder, or party in interest (as defined in Section 3(14) of ERISA) of such
Plan, or any fiduciary (as defined in Section 3(21) of ERISA) of such Plan, has
engaged in anon-exempt "prohibited transaction" (as such term is defined in
Section 406 of ERISA or Section 4975 of the Code) which could subject such Plan or
any other Plan of any Borrower Party or any of its ERISA Affiliates, any trust created
thereunder, or any such party in interest or fiduciary, or any party dealing with any
such Plan or any such trust to any penalty or tax on "prohibited transactions" imposed
by Section 502 of ERISA or Section 4975 -of the Code. No Borrower Party is a party
to any Multiemployer Plan, or has had any direct or contingent liability under any
Multiemployer Plan within the last six (6) years.

(p) Intellectual Property; Licenses; Certifications. As of the
Agreement Date, except as set forth on Schedule 5.1(p), no Borrower Party owns any
registered patents, trademarks, service marks or copyrights, and has no pending
registration applications with respect to any of the foregoing. No other patents,
trademarks, service marks or copyrights are necessary for the operation of the business
of the Borrower Parties. Except as set forth on Schedule 5.1(p), no licenses or
certifications are necessary for the operation of the Borrower Parties' business. The
Borrower Parties own or have the right to use, all Intellectual Property, licenses and
certifications necessary for the conduct of their business. No claim has been asserted
and is pending by any Person challenging the use of any such Intellectual Property by
any Borrower Party or the validity or effectiveness of any such Intellectual Property.
The use of such Intellectual Property by the Borrower Parties does not infringe on the
rights of any Person.
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(q) Compliance with Law; Absence of Default. Each
Borrower Party is in material compliance with all Applicable Laws and with all of the
provisions of its certificate of incorporation or formation and by-laws or other
governing documents, and no event has occurred or has failed to occur which has not
been remedied or waived, the occurrence or non-occurrence of which constitutes (i) a
Default, or (ii) except with respect to Funded Debt in an aggregate principal amount
equal to or less than $500,000, a default, other than as a result of filing of the Cases,
under any other indenture, agreement, or other instrument, or any judgment, decree, or
order to which such Borrower Party is a party or by which such Borrower Party or any
of their respective properties may be bound.

(r) Obligations Constitute Senior Secured Debt. Subject to the
entry of the DIP Orders and to the terms_ thereof, (i) the Obligations constitute first-
priority senior secured indebtedness of the Borrower and there is no other Funded
Debt that ranks senior in right of payment to the Obligations or is pari passu in right of
payment with the Obligations, and (ii) the Liens securing the Second Lien Notes are
junior to the Liens securing the Obligations.

(s) Accuracy and Completeness of Information. All written
information, reports, other papers and data relating to the Borrower Parties furnished
by or at the direction of the Borrower Parties to the Lenders were, at the time
furnished, complete and correct in all material respects and did not fail to include any
information, the omission of which could cause such written information, reports,
other papers and data to be misleading in any respect. Other than the filing of the
Cases, no fact is currently known to any Borrower Party which has, or could be
expected to have, a Material Adverse Effect. With respect to projections, estimates
and forecasts given to the Lenders, such projections, estimates and forecasts are based
on the Borrower Parties' good faith assessment of the future of the business at the time
made, based upon their exercise of due diligence and review of all relevant
information. The Borrower Parties had a reasonable basis for such assessment.

(t) Compliance with Regulations T, U, and X. No Borrower
Party is engaged principally in the business of, or has as one of its important activities
the business of, extending credit for the purpose of purchasing or carrying, and no
Borrower Party owns or presently intends to acquire, any "margin security" or "margin
stock" as defined in Regulations T, U and X of the Board of Governors of the Federal
Reserve System (herein called "Mar~;in Stock"). None of the proceeds of the Term
Loans will be used, directly or indirectly, for the purpose of purchasing or carrying
any Margin Stock or for the purpose of reducing or retiring any Funded Debt which
was originally incurred to purchase or carry Margin Stock or for any other purpose
which might constitute this transaction a "purpose credit" within the meaning of said
Regulations T, U and X. No Borrower Party nor any bank acting on its behalf has
taken or will take any action which might cause this Agreement or any other Loan
Documents to violate Regulation T, U or X or any other regulation of the Board of
Governors of the Federal Reserve System or to violate the SEA, in each case as now in
effect or as the same may hereafter be in effect. If so requested by a Lender, the
Borrower Parties will furnish such Lender with (i) a statement or statements in
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conformity with the requirements of Federal Reserve Form U-1 referred to in
Regulation U of said Board of Governors and (ii) other documents evidencing its
compliance with the margin regulations requested by the Lender, including without
limitation an opinion of counsel in form and substance satisfactory to such Lender.
Neither the making of the Term Loans nor the use of proceeds thereof will violate, or
be inconsistent with, the provisions of Regulation T, U or X of said Board of
Governors.

(u) Budd et. (a) On and as of the Agreement Date, the Budget
of Parent and its Subsidiaries for the 13-week period from the week ending April 11,
2015 through and including the week ending July 4, 2015, copies of which have
heretofore been furnished to DIP Agent and the Lenders and (b) following the
Agreement Date, the Variance Report delivered pursuant to Section 7.1.(a)(iv) and the
Budget Variance Report delivered pursuant to Section 7.1.(a)(v), in each case are
based on good faith estimates and assumptions made by the management of Parent;
provided that the Budget is not to be viewed as facts and that actual results during the
period or periods covered by the Budget may differ from the Budget, and that the
differences may be material; provided, further, the Budget was based in good faith on
assumptions believed by the management of Parent to be reasonable at the time made
and (1) in the case of the Budget in clause (a) above, on the Agreement Date and (2) in
the case of the Budget delivered pursuant to clause (b) above, the date of delivery of
the same (it being understood that with respect to projections, estimates, forecasts
given to the Lenders, such projections, estimates and forecasts are based on the
Borrower Parties' good faith assessment of the future of the business at the time made,
based upon their exercise of due diligence and review of all relevant information and
the Borrower Parties had a reasonable basis for such assessment).

(v) Insurance. The Borrower Parties have insurance meeting
the requirements of Section 6.5, and such insurance policies are in full force and
effect. As of the Agreement Date, all insurance maintained by the Borrower Parties is
fully described on Schedule 5.1(v).

(w) Broker's or Finder's Commissions. No broker's or finder's
fee or commission will be payable with respect to the execution and delivery of this
Agreement and the other Loan Documents, and no other similar fees or commissions
will be payable by the Borrower Parties for any other services rendered to the
Borrower Parties ancillary to the credit transactions contemplated herein.

(x) Real Property. All real property leased by each Borrower
Party as of the Agreement Date, and the name of the lessor of such real property, is set
forth in Schedule 5.1(xZl. The leases of each Borrower Party are valid, enforceable
and in full force and effect, have not been modified or amended and are not the subject
of any side agreement or omnibus amendment, in each case, except for lease
modification and amendments otherwise disclosed on Schedule 5.1(x)-1. No
Borrower Party has made any pledge, mortgage, assignment or sublease of any of its
rights under such leases except pursuant to the Loan Documents or the DIP Orders and
as set forth in Schedule 5.1(x)-1 and, there is no default or condition which, with the
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passage of time or the giving of notice, or both, could constitute a default on the part
of any party under such leases and the Borrower Parties have paid all rents, royalties
and other charges due and payable under such leases, other than as set forth on
Schedule 5.1(x). None of the Borrower Parties have agreed with the lessor to defer the
payment of any such rents, royalties or other payments. All real property owned by
each Borrower Party as of the Agreement Date is set forth in Schedule 5.1 LL. As of
the Agreement Date, no Borrower Party owns, leases or uses any real property other
than as set forth on Schedules 5.1(xL or 5.1(x)_2. Each Borrower Party owns good
and marketable fee simple title to all of its owned real property, and none of its
respective owned real property is subject to any Liens, except Permitted Liens. No
Borrower Party owns or holds, or is obligated under or a party to, any option, right of
first refusal or any other contractual right to purchase, acquire, sell, assign or dispose
of any real property owned or leased by it.

(y) Environmental Matters.

(i) Except as specifically disclosed in Schedule 5.1(y),
no Borrower Party thereof (A) has failed to comply in any material respect with any
Environmental Law or to obtain, maintain or comply with any material permit, license or
other approval required under any Environmental Law, (B) has received notice of any
material claim with respect to any Environmental Law or (C) knows of any basis for any
material liability under any Environmental Law.

(ii) Except as set forth in Schedule 5.1(y), (A) there are
no and never have been any underground or above-ground storage tanks or any surface
impoundments, septic tanks, pits, sumps or lagoons in which Hazardous Materials are
being or have been treated, stored or disposed on any Property currently owned or, to the
knowledge of any Borrower Party, operated by any Borrower Party; (B) there is no
asbestos or asbestos-containing material on any Property currently owned or, to the
knowledge of any Borrower Party, operated by any Borrower Party or; and (C) to the
knowledge of the Borrower Parties, Hazardous Materials have not been released,
discharged or disposed of on any Property currently or formerly owned or operated by
any Borrower Party.

(iii) Except as set forth on Schedule 5.1(v), (i) no
Borrower Party is undertaking, either individually or together with other potentially
responsible parties, any investigation or assessment or remedial or response action
relating to any actual or threatened release, discharge or disposal of Hazardous Materials
at any site, location or operation, either voluntarily or pursuant to the order of any
Governmental Authority or the requirements of any Environmental Law; and (ii) all
Hazardous Materials generated, used, treated, handled or stored at, or transported to or
from, any Property currently or formerly owned or operated by any Borrower Party have
been disposed of in a manner which could not be expected to result in liability to any
Borrower Party.

(z) OSHA. All of the Borrower Parties' operations are
conducted in compliance, in all material respects, with all applicable rules and
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regulations promulgated by the Occupational Safety and Health Administration of the
United States Department of Labor.

(aa) Name of Borrower Party. Except as set forth on
Schedule 5.1(aa), no Borrower Party has changed its name within the five (5) years
prior to the Agreement Date, nor has any Borrower Party transacted business under
any other name or trade name.

(bb) Investment Company Act. No Borrower Party is required
to register under the provisions of the Investment Company Act of 1940, as amended,
and the entering into or performance by the Borrower Parties of this Agreement does
not violate any provision of such Act or require any consent, approval, or authorization
of, or registration with, any governmental or public body or authority pursuant to any
of the provisions of such Act.

(cc) Patriot Act; FCPA. Each Borrower Party is in material
compliance with (i) the Trading with the Enemy Act, as amended, and each of the
foreign assets control regulations of the United States Treasury Department (31 CFR,
Subtitle B, Chapter V, as amended) and any other enabling legislation or executive
order relating thereto, and (ii) the USA Patriot Act. No part of the proceeds of the
Term Loans will be used, directly or indirectly, for any payments to any governmental
official or employee, political party, official of a political party, candidate for political
office, or anyone else acting in an official capacity, in order to obtain, retain or direct
business or obtain any improper advantage, in violation of the United States Foreign
Corrupt Practices Act of 1977, as amended.

(dd) OFAC. No Borrower Party (i) is a person whose property
or interest in property is blocked or subject to blocking pursuant to Section 1 of
Executive Order 13224 of September 23, 2001 Blocking Property and Prohibiting
Transactions With Persons Who Commit, Threaten to Commit, or Support Terrorism
(66 Fed. Reg. 49079 (2001)), (ii) engages in any dealings or transactions prohibited by
Section 2 of such executive order, or is otherwise associated with any such person in
any manner violative of Section 2, or (iii) is a person on the list of Specially
Designated Nationals and Blocked Persons or subject to the limitations or prohibitions
under any other U.S. Department of Treasury's Office of Foreign Assets Control
regulation or executive order.

(ee) Capitalized Lease Obli ations. As of the Agreement Date,
no Borrower Party has any Capitalized Lease Obligations except as disclosed on
Schedule 5.1(ee~. There is no default or condition which, with the passage of time or
the giving of notice, or both, could constitute a default on the part of any party under
the leases underlying such Capitalized Lease Obligations and the Borrower Parties
have paid all charges due and payable under such leases.

Section 5.2 Survival of Representations and Warranties, etc. All
representations and warranties made under this Agreement and the other Loan
Documents shall be deemed to be made, and shall be true and correct in all material
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respects (without duplication of any materiality qualifier contained therein), on the
Agreement Date. All representations and warranties made under this Agreement and the
other Loan Documents shall survive, and not be waived by, the execution hereof by the
Lenders, any investigation or inquiry by the Lenders or the making of the Term Loans.

ARTICLE 6

GENERAL COVENANTS

Until the Obligations are repaid and performed in full and unless Majority
Lenders shall otherwise give their prior consent in writing in accordance herewith:

Section 6.1 Preservation of Existence and Similar Matters. Each
Borrower Party will; and will cause each of its Restricted Subsidiaries to (i) except as
expressly permitted by Section 8.7, preserve and maintain its due organization, valid
existence and good standing, in each case in its jurisdiction of incorporation or
organization, (ii) qualify and remain qualified and authorized to do business in each
jurisdiction in which the character of its properties or the nature of its business requires
such qualification or authorization, and (iii) maintain all Necessary Authorizations.

Section 6.2 Compliance with Applicable Law. Each Borrower Party
will, and will cause each of its Restricted Subsidiaries to, comply, with the material
requirements of all Applicable Law.

Section 6.3 Maintenance of Properties. Each Borrower Party will, and
will cause each of its Restricted Subsidiaries to, maintain or cause to be maintained in the
ordinary course of business in good repair, working order and condition, normal wear and
tear and disposal of obsolete equipment excepted, all properties used or useful in its
business (whether owned or held under lease), and from time to time make or cause to be
made all needed and appropriate repairs, renewals, replacements, additions, betterments,
and improvements thereto.

Section 6.4 Accounting Methods and Financial Records. Parent and its
Restricted Subsidiaries shall maintain, on a consolidated basis, a system of accounting
established and administered in accordance with the Applicable Accounting Standard and
will keep adequate records and books of account in which complete entries will be made
in accordance with such accounting principles consistently applied and reflecting all
transactions required to be reflected by such accounting principles.

Section 6.5 Insurance. Each Borrower Party will, and will cause each
of its Restricted Subsidiaries to, maintain insurance including, but not limited to, property
insurance, public liability, business interruption and fidelity coverage insurance, in such
amounts and against such risks as would be customary, in the Majority Lenders'
reasonable opinion, for companies in the same industry and of comparable size as the
Borrower Parties from financially sound and reputable insurance companies having and
maintaining an A.M. Best rating of "A minus" or better and being in a size category of Vl
or larger or otherwise acceptable to the Majority Lenders. In addition to the foregoing,
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each Borrower Party further agrees to maintain and pay for insurance upon all goods
constituting Collateral wherever located, in storage or in transit in vehicles, vessels or
aircraft, including goods evidenced by documents, covering casualty, hazard, public
liability and such other risks and in such amounts as would be customary, in the Majority
Lenders' reasonable opinion, for companies in the same industry and of comparable size
as the Borrower Parties, from financially sound and reputable insurance companies
having and maintaining an A.M. Best rating of "A minus" or better and being in a size
category of VI or larger or otherwise acceptable to the Majority Lenders to insure the DIP
Agent and/or the Lenders' interest in such Collateral. All such property insurance
policies covering goods that constitute Collateral shall name the DIP Agent, for the
benefit of the Lenders, as loss payee and all liability insurance policies shall name the
DIP Agent, for the benefit of the Lenders, as additional insured. Each Borrower Party
shall deliver certificates of insurance evidencing that the required insurance is in force
together with satisfactory lender's loss payable and additional insured, as applicable,
endorsements. Each policy of insurance or endorsement shall contain a clause requiring
the insurer to give not less than thirty (30) days' prior written notice to the Lenders in the
event of cancellation or modification of the policy for any reason whatsoever (other than
non-payment of premiums, which notice may be less than thirty (30) days but shall be at
least ten (10) days). If any Borrower Party fails to provide and pay for such insurance, the
Lenders may, at the Borrower's expense, procure the same, but shall not be required to do
so. Each Borrower Party agrees to deliver to the Lenders, promptly as rendered, true
copies of all reports made in any reporting forms to insurance companies.

Section 6.6 Payment of Taxes and Claims. Each Borrower Party will,
and will cause each of its Restricted Subsidiaries to, pay and discharge all taxes,
assessments, and governmental charges or levies imposed upon it or its income or profit
or upon any properties belonging to it prior to the date on which penalties attach thereto,
and all lawful claims for labor, materials and supplies which have become due and
payable and which by law have or may become a Lien upon any of its property; except
that, no such tax, assessment, charge, levy, or claim need be paid which is being
reasonably and diligently contested in good faith by appropriate proceedings and for
which adequate reserves shall have been set aside on the appropriate books, but only so
long as such tax, assessment, charge, levy, or claim does not become a Lien or charge
other than a Permitted Lien and no foreclosure, distraint, sale, or similar proceedings
shall have been commenced and remain unstayed for a period thirty (30) days after such
commencement. Each Borrower Party shall, and shall cause each of its Restricted
Subsidiaries to, timely file all information returns required by federal, state, or local tax
authorities.

Section 6.7 Visits and Inspections. Each Borrower Party will, and will
permit each of its Restricted Subsidiaries to, permit representatives of the DIP Agent to
(a) visit and inspect the properties of the Borrower Parties during normal business hours,
(b) inspect and make extracts from and copies of the Borrower Parties' books and
records, (c) conduct appraisals, field examinations and audits of Inventory and other
personal property of the Borrower Parties and (d) discuss with the Borrower Parties'
respective principal officers the Borrower Parties' businesses, assets, liabilities, financial
positions, results of operations, and business prospects relating to the Borrower Parties.
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Section 6.8 Conduct of Business. Each Borrower Party shall, and shall
cause each of its Restricted Subsidiaries to, continue to engage in business of the industry
and type as conducted by it as of the Agreement Date.

Section 6.9 ERISA. Each Borrower Party shall at all times make, or
cause to be made, prompt payment of contributions required to meet the minimum
funding standards set forth in ERISA with respect to each Borrower Party's and its
ERISA Affiliates' Plans that are subject to such funding requirements; furnish to the
Lenders, promptly upon any Lender's request therefor, copies of any annual report
required to be filed pursuant to ERISA in connection with each Plan of each Borrower
Party and its ERISA Affiliates; notify the Lenders as soon as practicable of any ERISA
Event regarding any Plan that could be expected to have a Material Adverse Effect or
give rise_to a pension Lien on any Borrower Party or on any of the assets thereof; and
furnish to the Lenders, promptly upon any Lender's request therefor, such additional
information concerning any Plan as may be requested by a Lender.

Section 6.10 Lien Perfection. Each Borrower Party agrees to take such
action as may be requested by a Lender or the DIP Agent to perfect or continue the
perfection of the DIP Agent's security interest, for the benefit of the Lenders, in the
Collateral. Each Borrower Party hereby authorizes the DIP Agent to file or transmit for
filing, at any time, any financing statements and amendments in any jurisdiction and in
any filing office (i) describing the Collateral as "all assets of the debtor" or "all personal
property of the debtor" or words of similar effect, in each case, at the option of the DIP
Agent (as directed by Majority Lenders), indicating such Collateral includes such assets
or properly "whether now owned or hereafter acquired", (ii) describing the Collateral as
being of equal or lesser scope or with greater detail, or (iii) that contains any information
required by part 5 of Article 9 of the UCC for the sufficiency or filing office acceptance.
Each Borrower Party also hereby ratifies any and all financing statements or amendments
previously filed by or on behalf of the DIP Agent for the benefit of the Lenders in any
jurisdiction.

Section 6.11 Priority of Liens. Each Obligor hereby covenants,
represents and warrants that, upon the execution of this Agreement and upon entry of the
Interim Order (and when applicable, the Final Order), the Obligations of each Obligor
hereunder and under the Loan Documents:

(a) pursuant to Section 364(c)(1) of the Bankruptcy Code, shall at all
times constitute an allowed Superpriority Claim in the Cases (excluding a claim on
Avoidance Actions but including a claim on Avoidance Proceeds upon entry of the Final
Order), subject only to the Carve-Out to the extent provided in the applicable DIP Order,
and any payments or proceeds on account of such Superpriority Claim shall be
distributed in accordance with Section 2.I0;

(b) pursuant to Section 364(c)(2) of the Bankruptcy Code and subject
to the Carve-Out to the extent provided in the applicable DIP Order, shall be secured by a
perfected first priority Lien on all of the assets of the Obligors, whether consisting of real,
personal, tangible or intangible property (including all of the outstanding shares of Equity
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Interests of Subsidiaries and proceeds of the foregoing other than any of the Voting Stock
of a first tier Foreign Subsidiary in excess of 66 2/3% of the outstanding Voting Stock of
such first tier Foreign Subsidiary) that is not subject to valid, perfected and non-avoidable
liens as of the Petition Date, excluding Avoidance Actions but including Avoidance
Proceeds upon entry of the Final Order;

(c) pursuant to section 364(d)(1) of the Bankruptcy Code and subject
only to the Carve-Out to the extent provided in the applicable DIP Order, shall at all
times be secured by a valid, binding, continuing, enforceable, fully-perfected senior
priming security interest in and Lien upon all pre- and post-petition property of the
Obligors, whether now existing or hereafter acquired, of the same nature, scope and type
as the Collateral securing the obligations under the Prepetition Loan Facility and the
Second Lien Notes. Such security interests and Liens shall be senior in all respects to the
interests in such property of the lenders under the Prepetition Loan Facility and holders of
the Second Lien Notes (collectively, the "Primed Liens"), in each case arising from their
respective current and future Liens;

(d) pursuant to Section 364(c)(3) of the Bankruptcy Code and subject
only to the Carve-Out to the extent provided in the applicable DIP Order, shall be secured
by a valid, binding, continuing, enforceable, fully-perfected junior Lien on all of the
assets of the Obligors that are subject to (x) valid, perfected and non-avoidable Liens in
existence at the time of the commencement of the Cases (other than the Primed Liens) or
(y) valid Liens (other than Primed Liens) in existence at the time of such commencement
that are perfected subsequent to such commencement as permitted by Section 546(b) of
the Bankruptcy Code;

(e) shall not be subject or subordinate to (i) any lien or security
interest that is avoided and preserved for the benefit of the Debtors and their estates under
section 551 of the Bankruptcy Code or (ii) unless otherwise provided for in the Loan
Documents, any liens arising after the Petition Date including, without limitation, any
liens or security interests granted in favor of any federal, state, municipal or other
domestic or foreign governmental unit (including any regulatory body), commission,
board or court for any liability of the Debtors; and

(fl for the avoidance of doubt, the Collateral shall exclude Avoidance
Actions, but, subject only to and effective upon entry of the Final Order, shall include
Avoidance Proceeds.

Subject to and effective only upon entry of the Final Order, except to the extent of the
Carve-Out, no expenses of administration of the Cases or any future proceeding that may
result therefrom, including a case under chapter 7 of the Bankruptcy Code, shall be
charged against or recovered from the Collateral pursuant to sections l OS or 506(c) of the
Bankruptcy Code, the enhancement of collateral provisions of section 552 of the
Bankruptcy Code, or any other legal or equitable doctrine (including, without limitation,
unjust enrichment) or any similar principle of law, without the prior written consent of
the DIP Agent and the Majority Lenders, as the case may be with respect to their
respective interests, and no consent shall be implied from any action, inaction or
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acquiescence by the DIP Agent or the Lenders. In no event shall the DIP Agent or the
DIP Lenders be subject to (i) the "equities of the case" exception contained in section
552(b) of the Bankruptcy Code or (ii) the equitable doctrine of "marshaling" or any other
similar doctrine with respect to the Collateral.

Except for the Carve-Out, the Superpriority Claims shall at all times be senior to the
rights of each Borrower Party, any chapter 11 trustee and, subject to section 726 of the
bankruptcy Code, any chapter 7 trustee, or any other creditor (including, without
limitation, post petition counterparties and other post petition creditors) in the Chapter 11
Cases or any subsequent proceedings under the Bankruptcy Code, including, without
limitation, any chapter 7 cases (if any of the Borrower Party's cases are converted to
cases under chapter 7 of the Bankruptcy Code).

Section 6.12 Location of Collateral. All tangible property owned by a
Borrower Party constituting Collateral, other than Inventory in transit, Inventory sold in
the ordinary course of business and raw materials and work-in-process located at
manufacturing sites operated by a third party, will at all times be kept by the Borrower
Parties at one or more of the business locations of the Borrower Parties set forth in
Schedule 6.12. The Inventory shall not, without the prior written approval of the
Lenders, be moved from the locations set forth on Schedule 6.12 except as permitted in
the immediately preceding sentence and except for, in the absence of a continuing Event
of Default, (a) sales or other dispositions of assets permitted pursuant to Section 8.7 and
(b) the storage of Inventory at locations within the continental US other than those
specified in the first sentence of this Section 6.12 if (i) the Borrower gives the Lenders
written notice of the new storage location at least thirty (30) days prior to storing
Inventory at such location, (ii) the DIP Agent and/or the Lenders' security interest in such
Inventory is and continues to be a duly perfected, first priority Lien thereon, (iii) neither
any Borrower Party's nor the Lenders' right of entry upon the premises where such
Inventory is stored or its right to remove the Inventory therefrom, is in any way
restricted, (iv) the Borrower Parties shall have used commercially reasonable efforts to
notify any owner of such premises, and any bailee, warehouseman or similar party that
will be in possession of such Inventory, of the Liens made in favor of the DIP Agent for
the benefit of the Lenders, and shall have used commercially reasonable efforts to cause
any such owner of such premises, or any such bailee, warehouseman or similar party that
will be in possession of such Inventory, to have executed and delivered to the DIP Agent,
for the benefit of the Lenders, a Collateral Access Agreement, and (v) all negotiable
documents and receipts in respect of any Collateral maintained at such premises are
promptly delivered to the DIP Agent, for the benefit of the Lenders, and any non-
negotiable documents and receipts in respect of any Collateral maintained at such
premises are issued to the DIP Agent, for the benefit of the Lenders, and promptly
delivered to the DIP Agent, for the benefit of the Lenders.

Section 6.13 Protection of Collateral. All insurance expenses and
expenses of protecting, storing, warehousing, insuring, handling, maintaining and
shipping the Collateral (including, without limitation, all rent payable by any Borrower
Party to any landlord of any premises where any of the Collateral may be located), and
any and all excise, property, sales, and use taxes imposed by any state, federal, or local

..

Doc#: US1:9959249v24



Case 15-70444 Doc 192-3 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Page 73 of 130

authority on any of the Collateral or in respect of the sale thereof, shall be borne and paid
by the Borrower Parties. If the Borrower Parties fail to promptly pay any portion thereof
when due, after giving effect to any applicable grace periods, the Lenders may, at its
option during the existence of an Event of Default, but shall not be required to, direct the
DIP Agent to pay the same directly to the appropriate Person. Each Borrower agrees,
jointly and severally, to reimburse the DIP Agent promptly therefor with interest accruing
thereon daily at the Default Rate provided in this Agreement. All sums so paid or
incurred by the Lenders for any of the foregoing and all costs and expenses (including
attorneys' fees, legal expenses, and court costs) which the DIP Agent may incur in
enforcing or protecting the Lien on or rights and interest in the Collateral or any of their
rights or remedies under this or any other agreement between the parties hereto or in
respect of any of the transactions to be had hereunder until paid by the Borrower to the
Lenders with interest at the Default Rate, shall be considered Obligations owing by the
Borrower to the Lenders hereunder. Such Obligations shall be secured by all Collateral
and by any and all other collateral, security, assets, reserves, or funds of the Borrower
Parties in or coming into the hands or inuring to the benefit of the Lenders. The Lenders
shall not be liable or responsible in any way for the safekeeping of any of the Collateral
or for any loss or damage thereto (and specifically disclaims any liability or responsibility
with respect thereto) or for any diminution in the value thereof, or for any act or default
of any warehouseman, carrier, forwarding agency, or other person whomsoever, but the
same shall be at the Borrower Parties' sole risk.

Section 6.14 Reserved.

Section 6.15 Administration of Accounts.

(a) The Lenders retain the right upon the occurrence and
during the continuance of an Event of Default to direct the DIP Agent to notify the
Account Debtors that the Accounts have been assigned to the DIP Agent for the
benefit of the Lenders, and to collect the Accounts directly in its own name and to
charge the collection costs and expenses, including attorneys' fees, to the Borrower.
The Lenders have no duty to protect, insure, collect or realize upon the Accounts or
preserve rights in them. Each Borrower Party irrevocably makes, constitutes and
appoints the DIP Agent as such Borrower Party's true and lawful attorney and agent-
in-fact to endorse such Borrower Party's name on any checks, notes, drafts or other
payments relating to, the Accounts which come into any Lender's, the DIP Agent's or
any DIP Agent's possession or under such Person's control as a result of its taking any
of the foregoing actions. Additionally, upon the occurrence and during the
continuance of an Event of Default, the Lenders shall have the right to direct the DIP
Agent to collect and settle or adjust all disputes and claims directly with the Account
Debtors and to compromise the amount or extend the time for payment of the
Accounts upon such terms and conditions as the DIP Agent may deem advisable, and
to charge the deficiencies, costs and expenses thereof, including attorney's fees, to the
Borrower.

(b) If an Account includes a charge for any tax payable to any
governmental taxing authority, upon the occurrence and during the continuance of an
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Event of Default, the Lenders are authorized, in their reasonable discretion, to direct
the DIP Agent to pay the amount thereof to the proper taxing authority for the account
of the applicable Borrower Party. Each Borrower agrees, jointly and severally, to
reimburse the Lenders or the DIP Agent promptly therefor with interest accruing
thereon daily at the Default Rate provided in this Agreement. The Borrower Parties
shall notify the Lenders if any Account includes any tax due to any governmental
taxing authority and, in the absence of such notice, the Lenders shall have the right to
direct the DIP Agent to retain the full proceeds of the Account and shall not be liable
for any taxes to any governmental taxing authority that may be due by any Borrower
Party by reason of the sale and delivery creating the Account.

(c) Whether or not a Default has occurred, any Lender's
officers, employees or agents (or through the DIP Agent (acting at the direction of
Majority Lenders) shall have the right after prior notice to the Borrower (provided no
prior notice shall be required if an Event of Default shall have occurred and be
continuing), at any time or times hereafter, in the name of the Lenders or the DIP
Agent, or any designee thereof or the Borrower Parties, to verify the validity, amount
or other matter relating to any Accounts by mail, telephone, telegraph or otherwise.
The Borrower Parties shall cooperate fully with the Lenders in an effort to facilitate
and promptly conclude any such verification process.

Section 6.16 The Blocked Accounts. On or before the Agreement Date,
and at all times thereafter:

(a) [Reserved];

(b) As of the Agreement Date, all bank accounts, deposit
accounts, securities accounts and investment accounts of the Borrower Parties are
listed on Schedule 6.16. Except as otherwise expressly permitted under this
Agreement and the other Loan Documents, no Borrower Party shall open or maintain
any other bank account, deposit account, securities account or investment account
unless the depository bank or financial institution for such account shall have entered
into an agreement with the DIP Agent, for the benefit of the Lenders, substantially in
the form of the Blocked Account Agreement and satisfying the requirements of this
CPrtinn (. 1(~

Section 6.17 Further Assurances. Upon the request of a Lender, each
Borrower Party will promptly cure, or cause to be cured, defects in the execution and
delivery of the Loan Documents (including this Agreement), resulting from any act or
failure to act by any Borrower Party or any employee or officer thereof. Each Borrower
Party at its expense will promptly execute and deliver to the Lenders, or cause to be
executed and delivered to the Lenders, all such other and further documents, agreements,
and instruments in compliance with or accomplishment of the covenants and agreements
of the Borrower Parties in the Loan Documents (including this Agreement) or to correct
any omissions in the Loan Documents, or more fully to state the obligations set out herein
or in any of the Loan Documents, or to obtain any consents, all as may be necessary or
appropriate in connection therewith as may be requested by the Lenders.
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Doc#: US 1:9959249v24



Case 15-70444 Doc 192-3 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Page 75 of 130

Section 6.18 Broker's Claims. Each Borrower Party hereby indemnifies
and agrees to hold the Lenders harmless from and against any and all losses, liabilities,
damages, costs and expenses which may be suffered or incurred by any Lender in respect
of any claim, suit, action or cause of action now or hereafter asserted by a broker or any
Person acting in a similar capacity arising from or in connection with the execution and
delivery of this Agreement or any other Loan Document or the consummation of the
transactions contemplated herein or therein. This Section 6.17 shall survive termination
of this Agreement.

Section 6.19 Indemnity. Each Borrower Party will indemnify and hold
harmless each Indemnified Person from and against any and all claims, liabilities,
investigations, losses, damages, actions, demands, penalties, judgments, suits,
investigations and costs, expenses (including fees and expenses of experts, agents,
consultants and counsel) and disbursements, in each case, of any kind or nature (whether
or not the Indemnified Person is a party to any such action, suit, investigation or
proceeding) whatsoever which may be imposed on, incurred by, or asserted against an
Indemnified Person resulting from any breach or alleged breach by the Borrower Parties
of any representation or warranty made hereunder, or otherwise in any way relating to or
arising out of the Commitments, the Term Loans, this Agreement, the other Loan
Documents or any other document contemplated by this Agreement, the making,
administration or enforcement of the Loan Documents and the Term Loans, any
transaction contemplated hereby or any related matters unless, with respect to any of the
above, such Indemnified Person's acts or omissions are determined by a final non-
appealable judgment of a court of competent jurisdiction to constitute gross negligence or
willful misconduct. NO INDEMNIFIED PERSON SHALL BE RESPONSIBLE OR
LIABLE TO ANY OTHER PARTY TO ANY LOAN DOCUMENT, ANY
SUCCESSOR, ASSIGNEE OR THIRD PARTY BENEFICIARY OF SUCH PERSON
OR ANY OTHER PERSON ASSERTING CLAIMS DERIVATIVELY THROUGH
SUCH PARTY, FOR INDIRECT, PUNITIVE, EXEMPLARY OR CONSEQUENTIAL
DAMAGES WHICH MAY BE ALLEGED AS A RESULT OF CREDIT HAVING
BEEN EXTENDED, SUSPENDED OR TERMINATED UNDER ANY LOAN
DOCUMENT OR AS A RESULT OF ANY OTHER TRANSACTION
CONTEMPLATED HEREUNDER OR UNDER ANY OTHER LOAN DOCUMENT.
This Section 6.18 shall survive termination of this Agreement.

Section 6.20 Environmental Matters. Each Borrower Party shall
(a) conduct its operations and keep and maintain its Properties in compliance in all
material respects with all Environmental Laws; (b) obtain and renew all environmental
permits necessary for its operations and Properties; and (c) implement any and all
investigation, remediation, removal and response actions that are appropriate or necessary
to maintain the value and marketability of its Properties or to otherwise comply in all
material respects with Environmental Laws pertaining to the presence, generation,
treatment, storage, use, disposal, transportation or release of any Hazardous Materials on,
at, in, under, above, to, from or about any of its Properties, provided, however, that no
Borrower Party shall be required to undertake any such investigation, remediation,
removal or response action to the extent that its obligation to do so is being reasonably
and diligently contested in good faith and by proper proceedings and adequate reserves
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have been set aside and are being maintained by the Borrower Parties with respect to
such circumstances in accordance with the Applicable Accounting Standard.

Section 6.21 Additional Collateral• Additional Guarantors and
Formation of Subsidiaries

(a) Subject to this Section 6.20 and in addition to Section 6.22
and Section 6.16, with respect to any property acquired after the Agreement Date by
any Borrower Party that is intended to be subject to the Lien created by any of the
Loan Documents or any DIP Order but is not so subject, at the time of the acquisition
thereof, such Borrower Party shall (i) execute and deliver to the DIP Agent such Loan
Documents or such other documents as the DIP Agent or Majority Lenders shall deem
necessary to grant to the DIP Agent, for the benefit of the Lenders, a Lien on such
property subject only to Permitted Liens, and (ii) take all actions necessary to cause
such Liens to be duly perfected to the extent required by such Loan Document in
accordance with all requirements of Applicable Law, including the filing of UCC
financing statements in such jurisdictions as may be requested by the Lenders. The
Borrower Parties shall otherwise take such actions and execute and deliver to the DIP
Agent, for the benefit of the Lenders, such documents as the Lenders shall require to
confirm the validity, perfection and priority of the Liens created under the Loan
Documents against such after-acquired properties.

(b) At the time of the formation of any direct or indirect
Restricted Subsidiary of any Borrower Party after the Agreement Date or the
acquisition of any direct or indirect Restricted Subsidiary of any Borrower Party after
the Agreement Date, the Borrower Parties, as appropriate, shall (i) to the extent such
Restricted Subsidiary is a Domestic Subsidiary, cause such Domestic Subsidiary to
provide to the Lenders a joinder and supplement to this Agreement substantially in the
form of Exhibit B (each, a "Guaranty Supplement"), pursuant to which such Domestic
Subsidiary shall agree to join as a Guarantor of the Obligations under Article 3 and as
a Borrower Party under this Agreement, Security Documents, together with
appropriate UCC and Personal Property Security Act financing statements, all in form
and substance satisfactory to the Lenders, (ii) provide to the DIP Agent, for the benefit
of the Lenders, appropriate certificates and powers or UCC financing statements,
pledging all direct or beneficial ownership interest in any such Restricted Subsidiary,
in form and substance satisfactory to the Lenders, provided, however, such pledge
shall exclude any Excluded Asset, and (iii) provide to the Lenders all other
documentation, including one or more opinions of counsel satisfactory to the Lenders,
which in its opinion is appropriate with respect to such formation and the execution
and delivery of the applicable documentation referred to above. Nothing in this
Section 6.20 shall authorize any Borrower Party to form or acquire any Restricted
Subsidiary absent express authorization to so form or acquire such Restricted
Subsidiary pursuant to Article 8. Any document, agreement or instrument executed or
issued pursuant to this Section 6.20 shall be a "Loan Document" for purposes of this
Agreement.
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(c) At the time of the acquisition of any fee interest in real
property by any Borrower Party after the Agreement Date, such Borrower Party shall
grant to the DIP Agent for the benefit of the Lenders a first priority security interest in
such real property (subject to, but not necessarily as to priority, Permitted Liens) and
execute and deliver a Mortgage for each parcel of such real property encumbering the
fee interest of the applicable Borrower Party in such real property, together with (i) to
the extent commercially practicable, a chain of title opinion issued by legal counsel
reasonably acceptable to the Lenders and the DIP Agent and opining as to all matters
of record affecting title to such real property, (ii) duly authorized UCC fixture
financing statements to be filed in connection with each such Mortgage, and (iii) a
legal opinion of local counsel to the Borrower Parties with respect to the Mortgage,
addressed to the Lenders and the DIP Agent.

(d) At the time of the acquisition of any leasehold interests in
any real property by any Borrower Party after the Agreement Date, . (i) promptly
deliver to the Lenders a complete and correct copy of the lease agreement evidencing
such leasehold interests, and (ii) if requested by the DIP Agent (acting at the direction
of Majority Lenders), execute and deliver a Mortgage with respect to such Borrower
Party's leasehold interest in each parcel of such real property, together with (1) to the
extent commercially practicable, a chain of title opinion issued by legal counsel
reasonably acceptable to the Lenders and opining as to all matters of record affecting
title to such real property, (2) duly authorized UCC fixture financing statements to be
filed in connection with each such Mortgage, (3) a legal opinion of local counsel to the
Borrower Parties with respect to the Mortgage, addressed to the Lenders, and (4) to the
extent required under any lease to be subject to a leasehold Mortgage, the consent of
the lessor under such lease to such Mortgage, provided that if the Borrower Parties
have used commercially reasonable efforts to obtain all such consents, this condition
shall be satisfied.

Section 6.22 Use of Proceeds. Use the proceeds of the Term Loans only
for the purposes set forth in Section 2.11. No Borrower Party shall withdraw proceeds of
the Term Loans from the Deposit Account listed in the Direction Order in respect of such
Term Loans, except in accordance with Section 8.16.

Section 6.23 Post-Closing Matters. Execute and deliver the documents
and complete the tasks set forth on Schedule 6.23, in each case within the time limits
specified on such schedule.'

Schedule 6.23 shall include: "in form, scope and substance satisfactory to DIP Agent and Majority
Lenders in their reasonable discretion, one or more legal opinions of counsel to the Obligors, addressed to
DIP Agent and each of the Lenders with respect to the entry into the DIP Term Loan Facility;"; "The
Borrower Parties shall establish and maintain one or more deposit accounts pursuant to arrangements
acceptable to the Majority Lenders. Except for Excluded Accounts, the Borrower Parties shall use
commercially reasonable efforts to cause each such Cash Management Bank to enter into a Blocked
Account Agreement with the DIP Agent, for the benefit of the Lenders within 45 days of the Initial
Funding Date, in form and substance mutually satisfactory to the Majority Lenders, the DIP Agent and
such Cash Management Bank."; and "Within 10 days of the Initial Funding Date, with respect to each
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Section 6.24 Bankruptcy Related Matters. Each Borrower Party will,
and will cause each of the Guarantors and Restricted Subsidiaries to:

(a) Comply with the DIP Order.

(b) Comply in all material respects with each Chapter 11 Order
(other than the DIP Order) except where failure to comply could not reasonably be
expected to have a Material Adverse Effect.

(c) Provide the DIP Agent and the Lenders with reasonable
access to non-privileged information (including historical information) and relevant
personnel regarding strategic planning, cash and liquidity management, operational
and restructuring activities, in each case subject to customary confidentiality
restrictions.

(d) Deliver to the DIP Agent (for distribution to the Lenders)
and to counsel to the DIP Agent promptly as soon as available but no later than three
(3) Business Days prior to filing, copies of all proposed pleadings, motions,
applications, orders, financial information and other documents to be filed by or on
behalf of the Obligors or any other Borrower Party with the Bankruptcy Court in the
Cases, or distributed by or on behalf of the Obligors or any other Loan Party to any
official or unofficial committee appointed or appearing in the Cases or any other party
in interest.

(e) If not otherwise provided through the Bankruptcy Court's
electronic docketing system, as soon as available, deliver to the DIP Agent (for
distribution to the Lenders) and to counsel to the DIP Agent and Lenders promptly as
soon as available, copies of all final pleadings, motions, applications, orders, financial
information and other documents filed by or on behalf of the Obligors or any other
Borrower Party with the Bankruptcy Court in the Cases, or distributed by or on behalf

Borrower Party, a loan certificate signed by the secretary or assistant secretary of such Person (or, in the
case of a Person that is a partnership, the general partner of such Person or, in the case of a Person that is a
limited liability company, the members or manager, as appropriate, of such Person), in form and substance
satisfactory to the Lenders, including a certificate of incumbency with respect to each Authorized Signatory
of such Person, together with appropriate attachments which shall include the following: (A) a copy of the
certificate of incorporation or formation of such Person certified to be true, complete and correct by the
Secretary of State of the State of such Person's incorporation or formation within l 0 days of the Agreement
Date, (B) a true, complete and correct copy of the By-Laws, partnership agreement or operating agreement
of such Person, (C) a true, complete and correct copy of the resolutions of such Person (or its general
partner, members or manager, as applicable) authorizing the execution, delivery and performance by such
Person of the Loan Documents and, with respect to the Borrower, authorizing the borrowings hereunder,
(D) certificates of good standing from such Person's jurisdiction of formation, provided that to the extent
such copy is issued more than 10 days prior to the Agreement Date, the Lenders shall have received a
verbal bring down certificate affirming such good standing, and each other jurisdiction in which such
Person does business, dated within 30 days of the Agreement Date, and (E) copies of all shareholders or
share purchase agreements relating to the Equity Interests of such Person;" "delivery of Schedules to the
Agreement in form and substance acceptable to Majority Lenders."
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of the Obligors or any other Loan Party to any official or unofficial committee
appointed or appearing in the Cases.

(fl Provide the Lenders with advance copies of, and a
reasonable opportunity to comment on, any press release in which a Lender or any
affiliate of a Lender is mentioned or describing or mentioning Acceptable
Reorganization Plan.

Section 6.25 Milestones. The Obligors shall ensure the satisfaction of
the following milestones (collectively, the "Milestones" and individually a "Milestone"),
(unless waived or extended with the consent of DIP Agent and Majority Lenders):

(i) by no later than five (5) days following the Petition Date,
entry by the Bankruptcy Court of the Interim Order;

(ii) by no later than forty-five (45) days following the Petition
Date, entry by the Bankruptcy Court of the Final Order;

(iii) by no later than seventy-five (75) days following the
Petition Date, the Debtors shall file with the Bankruptcy Court in the Cases a
proposed Acceptable Reorganization Plan and a motion seeking approval of a
disclosure statement for such Acceptable Reorganization Plan and solicitation
procedures contemplating completion of a confirmation hearing which disclosure
statement and solicitation procedures must otherwise be in form and substance
reasonably acceptable to the DIP Agent and Majority Lenders;

(iv) by no later than one hundred and twenty (120) days
following the Petition Date, the Bankruptcy Court shall have entered an order
approving a disclosure statement for an Acceptable Reorganization Plan and
solicitation procedures contemplating completion of a confirmation hearing,
which disclosure statement and solicitation procedures must otherwise be in form
and substance reasonably acceptable to the DIP Agent and Majority Lenders, and
the Bankruptcy Court's approval of such disclosure statement and solicitation
procedures shall not have been amended, modified or supplemented (or any
portions thereof reversed, stayed or vacated) other than as agreed in writing by
Majority Lenders;

(v) by no later than one hundred and eighty (180) days
following the Petition Date, the Bankruptcy Court shall have entered an order
confirming an Acceptable Reorganization Plan, which order shall be in form and
substance acceptable to DIP Agent and Majority Lenders in their sole discretion
and shall not have been amended, modified or supplemented (or any portions
thereof reversed, stayed or vacated) other than as agreed in writing by DIP Agent
and Majority Lenders; and

(vi) by no later than two hundred and ten (210) days following
the Petition Date, the effective date of an Acceptable Reorganization Plan shall
have occurred, and the order confirming the Acceptable Reorganization Plan
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shall not have been amended, modified or supplemented (or any portions thereof
reversed, stayed or vacated) other than as agreed in writing by DIP Agent and
Majority Lenders.

Section 6.26 Chief Restructuring Officer. Within 15 days of a written
request by the Majority Lenders (which request may be given upon the earlier of (i) 60
days from the Petition Date or (ii) upon the occurrence of any Event of Default), the
Debtors shall retain a consultant or other professional (a "Chief Restructuring Officer")
identified by the Majority Lenders in a list of at least four such consultants or
professionals provided by the Majority Lenders, and with a scope of responsibility to be
mutually agreed upon by the Debtors and the Majority Lenders, and such Chief
Restructuring Officer shall be made reasonably accessible to respond to inquiries by the
DIP Agent, the Lenders (which shall be coordinated through the DIP Agent) and the
financial advisor to the Lenders.

ARTICLE 7

INFORMATION COVENANTS

Until the Obligations are repaid and performed in full and unless the
Majority Lenders shall otherwise give their prior consent in writing, the Borrower Parties
will furnish or cause to be furnished to the DIP Agent, but subject to Section 7.5:

Section 7.1 Reports.

(a) So long as any Obligations are outstanding, whether or not
the Parent is a reporting company listed on the Toronto Stock Exchange or otherwise
subject to reporting requirements under Canadian securities laws, the Parent will
furnish to the Lenders:

(i) on or before 90 days after the end of each fiscal
year, all annual information that the Parent is required to file with the Canadian Securities
Administrators under National Instrument 51-102—Continuous Disclosure Obligations,
including (A) "Management's discussion and analysis of financial condition and results
of operations," (B) a report on the annual financial statements by the Parent's
independent chartered accountants, and (C) the annual information form;

(ii) on or before 45 days after the end of each of the
first three fiscal quarters of each fiscal year, all quarterly financial information that the
Parent is required to file with the Canadian Securities Administrators under National
Instrument 51-102—Continuous Disclosure Obligations, including (A) "Management's
discussion and analysis of financial condition and results of operations" and
(B) unaudited interim financial statements;

(iii) on or before 10 days after the occurrence of a
material change as specified in the Securities Act (Ontario), the material change report
required to be filed with the Canadian Securities Administrators under National
Instrument 51-102—Continuous Disclosure Obligations;
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(iv) no later than 5:00 p.m. on Friday of each calendar
week, commencing on April l0, 2015, an updated Variance Report;

(v) no later than 5:00 p.m. on the first Business Day of
each calendar month, an updated Budget pursuant to terms of the definition thereof and a
Budget Variance Report for the previous calendar month;

(vi) no later than 5:00 p.m. on Friday of each calendar
week, commencing with April 10, 2015, a report detailing fees and expenses for
professional services incurred by the Obligors during the preceding week.

(b) [intentionally omitted];

(c) So long as any Obligations are outstanding, the Parent will
furnish to the Lenders a notice of (i) any change or event which has had or could be
expected to have a Material Adverse Effect, within 2 Business Days after the
occurrence of such change or event and (ii) any Default, immediately upon the
occurrence thereof.

(d) So long as any Obligations are outstanding, the DIP Agent
(acting at the direction of Majority Lenders) may, by 10 Business Days' advance
written notice to the Borrower, with specific reference to this Section 7.1(d), require
that the Borrower provide to the Lenders, either on a one-time or regular ongoing
basis, such additional financial and other information about the Collateral and about
the business, operations, prospects, properties, condition (financial or otherwise),
assets or income of the Borrower Parties, as may be required or desirable in the
commercially reasonable judgment of the DIP Agent (acting at the direction of
Majority Lenders), exercised in good faith in accordance with customary business
practices for comparable term lending transactions to allow the Lenders to administer,
monitor and assess compliance with this Agreement, and evaluate the credit risk of
lending to the Borrower Parties or the security of the Collateral.

(e) At any time that any of Parent's Subsidiaries are
Unrestricted Subsidiaries with combined consolidated net assets exceeding 5% of
Parent's consolidated net assets, then the quarterly and annual reports required
pursuant to either clause a or (b) above, as the case may be, will include a reasonably
detailed presentation, either on the face of the financial statements or in the footnotes
thereto, and in "Management's discussion and analysis of financial condition and
results of operations" or other comparable section, of the financial condition and
results of operations of Parent and its Restricted Subsidiaries Separate from the
financial condition and results of operations of the Unrestricted Subsidiaries of Parent.

(~ [intentionally omitted];

(g) In addition, Parent shall furnish to Lenders, upon their
request, any information required to be delivered to holders of Second Lien Notes
pursuant to Rule 144A(d)(4) under the Securities Act so long as the Second Lien
Notes are not freely transferable under the Securities Act.
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Delivery of any reports, information and documents under this
Section 7.1, as well as any such reports, information and documents pursuant to this
Agreement, to the Lenders is for informational purposes only and the Lenders' receipt of
such shall not constitute constructive notice of any information contained therein or
determinable from information contained therein, including the Borrower's compliance
with any of its covenants hereunder (as to which the Lenders are entitled to rely
exclusively on the Compliance Certificates). The Lenders shall have no responsibility or
liability for the filing, timeliness or content of any report required under this Section 7.1
or any other reports, information and documents required under this Agreement (aside
from any report that is expressly the responsibility of the Lenders subject to the terms
hereo fl.

Section 7.2 Compliance Certificates. At the time any financial
statements are furnished pursuant to Section 7.1, a Compliance Certificate:

(a) Stating whether any material change in the Applicable
Accounting Standard or the application thereof has occurred since the date of the
Parent's audited financial statements delivered on the Agreement Date, and, if any
change has occurred, specifying the effect of such change on the financial statements
accompanying such certificate;

(b) Stating that, to the best of his or her knowledge, no Default
or Event of Default has occurred as at the end of such period, or, if a Default or Event
of Default has occurred, disclosing each such Default and/or Event of Default, as
applicable, its nature, when it occurred, whether it is continuing and what actions the
Borrower Parties have taken or propose to take with respect thereto;

(c) So long as not contrary to the then current
recommendations of the American Institute of Certified Public Accountants, the year-
end financial statements delivered pursuant to Section 7.1(a)(i) above shall be
accompanied by a written statement of the Borrower's independent public
accountants (who shall be a firm of established national reputation) that in making
the examination necessary for certification of such financial statements, nothing
has come to their attention that would lead them to believe that the Borrower has
violated any provisions of Article 8 hereof or, if any such violation has occurred,
specifying the nature and period of existence thereof, it being understood that such
accountants shall not be liable directly or indirectly to any Person for any failure to
obtain knowledge of any such violation; and

(d) Simultaneous with the delivery of the Compliance
Certificate requested under this Section 7.2, the Borrower shall deliver to the Lenders
an Officers' Certificate stating that all Liens and security interests created and granted
to the DIP Agent on behalf of the Lenders in connection herewith and the transactions
contemplated hereunder remain in full force and effect and continue to be perfected.

Section 7.3 Access to Accountants. Each Borrower Party hereby
authorizes the Lenders and the DIP Agent to communicate directly with the Borrower
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Parties' independent public accountants and authorizes these accountants to disclose to
the Lenders and the DIP Agent any and all financial statements and other supporting
financial data, including matters relating to the annual audit and copies of any
management letter with respect to its business, financial condition and other affairs.

Section 7.4 Notice of Litigation and Other Matters.

(a) Promptly upon (and in any event within three (3) Business
Days ofl any Borrower Party's obtaining knowledge of the institution of, or a written
threat of, any action, suit, governmental investigation or arbitration proceeding against
any Borrower Party or any Property, which action, suit, governmental investigation or
arbitration proceeding, if adversely determined, is reasonably likely to, in such
Borrower Party's reasonable judgment, result in a Default or a Material Adverse
Effect, such Borrower Party shall notify the Lenders of the occurrence thereof, and the
Borrower Parties shall provide such additional information with respect to such
matters as any Lender may request.

(b) Promptly upon (and in any event within three (3) Business
Days o fl any Borrower Party's obtaining knowledge of the occurrence of any default
(whether or not any Borrower Party has received notice thereof from any other Person)
on Funded Debt of any Borrower Party which singly, or in the aggregate, is reasonably
likely to, in such Borrower Party's reasonable judgment, result in a Default or a
Material Adverse Effect, such Borrower Party shall notify the Lenders of the
occurrence thereof.

(c) Promptly upon (and in any event within three (3) Business
Days o~ any Borrower Party's receipt of notice of the pendency of any proceeding for
the condemnation or other taking of any Property of any Borrower Party, that is
reasonably likely to, in such Borrower Party's reasonable judgment, result in a Default
or a Material Adverse Effect, such Borrower Party shall notify the Lenders of the
occurrence thereof.

(d) Promptly upon (and in any event within three (3) Business
Days o~ any Borrower Party's receipt of notice of any other event that is reasonably
likely to result in a Material Adverse Effect, such Borrower Party shall notify the
Lenders of the occurrence thereof.

(e) Promptly (but in any event within three (3) Business Days)
following the occurrence of (i) any ERISA Event, (ii) a "prohibited transaction" (as
such term is defined in Section 406 of ERISA or Section 4975 of the Code) with
respect to any Plan of any Borrower Party or any of its ERISA Affiliates which is
reasonably likely to subject any Borrower Party to any penalty or tax on "prohibited
transactions" imposed by Section 502 of ERISA or Section 4975 of the Code or (iii)
the commencement or threatened commencement of any litigation regarding any Plan
or naming it or the trustee of any such Plan with respect to such Plan (other than
claims for benefits in the ordinary course of business), the Borrower Parties shall
notify the Lenders of the occurrence thereof; provided such occurrence, proceeding, or
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failure is reasonably likely to, in the DIP Agent's reasonable judgment (with the
concurrence of Majority Lenders), result in a Default or a Material Adverse Effect.

(fl Promptly after (and in any event within three (3) Business
Days o~ the occurrence of any Governmental Authority having regulatory authority
over Parent or any of its Restricted Subsidiaries imposing upon any Borrower Party
(i) any restriction on the payment of dividends or other payments by Parent or any
such Restricted Subsidiary to a Borrower Party or (ii) any required capital or equity
contribution to such Restricted Subsidiary by a Borrower Party that is reasonably
likely to, in such Borrower Party's reasonable judgment, result in a Default or a
Material Adverse Effect, the Borrower Parties shall, and shall cause their Restricted
Subsidiaries to, deliver to the Lenders copies of all such notices, reports and other
information received or submitted with respect to such action.

(g) Promptly after (and in any event within two (2) Business
Days o~ receipt of notice by any of the Borrower Parties that any warehouseman,
bailee or similar person which has executed a Collateral Access Agreement in favor of
the Lenders will move or has moved Inventory of the Borrower Parties to a location no
longer subject to a Collateral Access Agreement in favor of the DIP Agent or the
Lenders.

Section 7.5 Platform for Disclosure. The Borrower hereby
acknowledges and agrees that (a) it will make available to the Lenders materials and/or
information provided by or on behalf of the Borrower and the Borrower Parties hereunder
(collectively, "Borrower Materials") by posting the Borrower Materials on IntraLinks or
another similar electronic system (the "Platform"), and (b) certain of the Lenders may be
"public-side" Lenders (i.e., Lenders that do not wish to receive material non-public
information (or, in the case of a company that is not apublic-reporting company, material
information of a type that would not be reasonably expected to be publicly available if
such company were apublic-reporting company) with respect to the Parent, the Borrower
or any of their Subsidiaries or any of their respective securities) (each, a "Public
Lender"). The Borrower hereby agrees that it will use commercially reasonable efforts to
identify that portion of the Borrower Materials that may be distributed to the Public
Lenders and that (i) all such Borrower Materials shall be clearly and conspicuously
marked "PUBLIC" which, at a minimum, shall mean that the word "PUBLIC" shall
appear prominently on the first page thereof, (ii) by marking Borrower Materials
"PUBLIC," the Borrower shall be deemed to have authorized the DIP Agent and the
Lenders to treat such Borrower Materials as solely containing information that is either
(A) of a type that would reasonably be expected to be publicly available fora public-
reporting company or (B) not material (although it may be sensitive and proprietary) with
respect to the Parent, the Borrower, any of their Subsidiaries or any of their respective
securities for purposes of United States Federal and state securities laws (provided,
however, that such Borrower Materials shall be treated as set forth in Section 10.16, to
the extent such Borrower Materials constitute information subject to the terms thereof,
(iii) all Borrower Materials marked "PUBLIC" are permitted to be made available
through a portion of the Platform designated "Public Investor;" and (iv) the DIP Agent
and the Lenders shall be entitled to treat any Borrower Materials that are not marked

78

Doc#: US 1:9959249v24



Case 15-70444 Doc 192-3 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Page 85 of 130

"PUBLIC" as being suitable only for posting on a portion of the Platform not designated
"Public Investor."

ARTICLE 8

NEGATIVE COVENANTS

Until the Obligations are repaid and performed in full and unless the
Majority Lenders shall otherwise give their prior consent in writing in accordance
herewith:

Section 8.1 Funded Debt. No Borrower Party will, or will permit any
of its Restricted Subsidiaries to, create, assume, incur, or otherwise become or remain
obligated in respect of, or permit to be outstanding, any Funded Debt except:

(a) Funded Debt incurred under this Agreement;

(b) Funded Debt existing or committed on the Agreement Date
and described on Schedule 8.1, including, without limitation, the Second Lien Notes;

(c) Funded Debt of a Borrower Party that is secured by
Permitted Liens described in clause of the definition of Permitted Liens (including,
without limitation, Capitalized Lease Obligations), in an aggregate principal amount,
including all Funded Debt incurred as a result of a Permitted Refinancing to renew,
refund, refinance, replace, defease or discharge any Funded Debt incurred pursuant to
this clause c ,not to exceed $1,500,000 at any time outstanding;

(d) [intentionally omitted];

(e) Funded Debt incurred by a Borrower Party in respect of
Mining Financial Assurances, reclamation liabilities, water treatment, workers'
compensation claims, payment obligations in connection with health or social security
benefits, unemployment or other insurance obligations, statutory obligations, bankers'
acceptances, performance, letter of credit or completion or performance guarantees
(including, without limitation, performance guarantees pursuant to coal supply
agreements or equipment leases) and surety bonds, in each case, in the ordinary course
of business;

(fl Funded Debt of a Borrower Party arising from the honoring
by a bank or other financial institution of a check, draft or similar instrument
inadvertently drawn against insufficient funds, so long as such Funded Debt is covered
within five Business Days;

(g) Funded Debt incurred by a Borrower Party arising from
agreements providing for indemnification, adjustment of purchase price or similar
obligations, incurred in connection with the disposition of any business, assets or
Restricted Subsidiary of the Borrower Parties (other than Guaranties made in favor of
any Person acquiring all or any portion of such business, assets or Restricted
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Subsidiary for the purpose of financing such acquisition), so long as the principal
amount does not exceed the gross proceeds actually received by the Borrower Parties
in connection with such disposition;

(h) Funded Debt incurred by a Borrower Party in respect of
netting services, overdraft protections and otherwise in respect of deposit accounts;

(i) Guaranties of a Borrower Party permitted by Section 8.2;

(j) unsecured obligations under Hedge Agreements entered
into for bona fide risk management reasons, not entered into for speculative purposes,
and approved by the Lender; and

(k) [intentionally omitted];

(1) [intentionally omitted];

(m) the incurrence by the Borrower or any of its Restricted
Subsidiaries of intercompany Funded Debt between or among the Borrower and any of
its Restricted Subsidiaries; provided, however, that (1) if the Borrower or any
Subsidiary Guarantor is the obligor on such Funded Debt and the payee is not the
Borrower or a Subsidiary Guarantor, such Funded Debt must be unsecured junior debt
subordinated in all respects to the prior payment of the Obligations, and (2) (i) any
subsequent issuance or transfer of Equity Interests that results in any such Funded
Debt being held by a Person other than the Borrower or a Restricted Subsidiary of the
Borrower and (ii) any sale or other transfer of any such Funded Debt to a Person that is
not either the Borrower or a Restricted Subsidiary of the Borrower will be deemed, in
each case, to constitute an incurrence of such Funded Debt by the Borrower or a
Restricted Subsidiary of the Borrower, as the case may be, that was not permitted by
this clause m ;

(n) the issuance by any of the Borrower's Restricted
Subsidiaries to the Borrower or to any of its Restricted Subsidiaries of Equity Interests
constituting Funded Debt; provided, however, that (1) any subsequent issuance or
transfer of Equity Interests that results in any such Equity Interest being held by a
Person other than the Borrower or a Restricted Subsidiary of the Borrower, and (2) any
sale or other transfer of any such Equity Interest to a Person that is not either the
Borrower or a Restricted Subsidiary of the Borrower will be deemed, in each case, to
constitute an issuance of such Equity Interest by such Restricted Subsidiary that was
not permitted by this clause n ;and

(o) Funded Debt of a Borrower Party incurred in connection
with any Permitted Refinancing of any of the foregoing;

provided that no such Funded Debt permitted under Section 8.1 (other than Funded Debt
permitted by Section 8.1(a)) shall, except with the express prior written consent of the
DIP Agent and Majority Lenders and the requisite lenders under the Prepetition Loan
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Facility, be, or be designated as, All-Asset Priority Lien Debt (as defined in the DIP
Order).

Section 8.2 Guaranties. Other than Guaranties of the Obligations, no
Borrower Party will, or will permit any Restricted Subsidiary of a Borrower Party to, at
any time Guaranty or enter into or assume any Guaranty, or be obligated with respect to,
or permit to be outstanding, any Guaranty, other than, so long as done in the ordinary
course of business, (a) Guaranties by any Borrower Party of obligations under
agreements of any other Borrower Party entered into in connection with the acquisition of
services, supplies, and equipment, (b) endorsements of instruments and (c) Guaranties by
a Borrower Party of any Funded Debt permitted by Section 8.1 and Section 8.5(k).

Section 8.3 Liens. No Borrower Party will, or_ will permit any
Restricted Subsidiary of a Borrower Party to, create, assume, incur, or permit or suffer to
exist or to be created, assumed, or permitted or suffered to exist, directly or indirectly,
any Lien on any of its property, real or personal, now owned or hereafter acquired, except
for Permitted Liens.

Section 8.4 Restricted Pam.

(a) No Borrower Party shall, or shall permit any Restricted
Subsidiary of a Borrower Party to, directly or indirectly declare or make any
Restricted Payment, or set aside any funds for any such purpose; provided, however,
that the Restricted Subsidiaries of the Parent may make Restricted Payments to the
Borrower or any of its Restricted Subsidiaries that is a Borrower Party.

(b) The provisions of Section 8.4(a) will not prohibit payments
to the Parent to permit the Parent to pay reasonable and bona fide accounting, legal
and administrative expenses and taxes of the Parent when due, in accordance with the
Budget.

Section 8.5 Investments. No Borrower Party will, or will permit any
Restricted Subsidiary of a Borrower Party to, make Investments, except that:

(a) the Borrower may purchase or otherwise acquire and own
and may permit any of its Restricted Subsidiaries to purchase or otherwise acquire and
own Cash Equivalents;

(b) the Borrower may hold the Investments in existence on the
Agreement Date and described on Schedule 5.1(c)-2;

(c) the Borrower may hold the Investments in existence on, or
made pursuant to binding commitments existing on, the Agreement Date and
described on Schedule 8.5, and any Investment consisting of an extension,
modification or renewal of any Investments existing on, or made pursuant to a binding
commitment existing on, the Agreement Date, provided that the amount of any such
Investment may only be increased (i) as required by the terms of such Investment as in
existence on the Agreement Date or (ii) as otherwise permitted under this Agreement;
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(d) so long as no Event of Default exists, the Borrower may
convert any of its Accounts that are in excess of ninety (90) days past due into notes or
Equity Interests from the applicable Account Debtor so long as the D1P Agent for the
benefit of Lenders is granted a first priority security interest in such Equity Interests or
notes which Lien is perfected contemporaneously with the conversion of such Account
to Equity Interests or notes;

(e) the Borrower Parties may hold the Equity Interests of their
respective Restricted Subsidiaries in existence as of the Agreement Date;

(fl without limiting Section 8.1, any Borrower Party may make
Investments in any other Borrower Party (other than the Parent or any of the Parent's
Subsidiaries that is not a Restricted Subsidiary of the Borrower);

(g) the Borrower Parties may hold Investments resulting from
the receipt of non-cash consideration from a Disposition that was made pursuant to
and in compliance with Section 8.7;

(h) the Borrower Parties may hold Investments arising out of
Hedge Agreements not entered into for speculative purposes;

(i) [intentionally omitted];

(j) the Borrower Parties may make Investments consisting of
certificates of deposit and similar instruments with any commercial bank formed under
the laws of the United States or any state of the United States or the District of
Columbia or under the laws of Canada or any province or territory thereof having
capital and surplus in excess of $500,000,000 and a rating at the time of acquisition
thereof of "P-1" or better from Moody's or "A-1" or better from S&P which are used,
in each case, by the Borrower or any of its Restricted Subsidiaries for Mining
Financial Assurances;

(k) the Borrower Parties may incur any guarantee of Funded
Debt, provided that both the guarantee and the Funded Debt are permitted to be
incurred by Section 8.1, other than a guarantee of Funded Debt of an Affiliate of the
Parent that is not a Restricted Subsidiary of the Borrower;

(1) [intentionally omitted]; and

(m). the Borrower Parties may make Investments consisting of
purchases and acquisitions of Inventory or supplies or the licensing or contribution or
intellectual property pursuant to joint marketing arrangements with other Persons, in
each case in the ordinary course of business.

Section 8.6 Affiliate Transactions.

(a) No Borrower Party shall, or shall permit any Restricted
Subsidiary of a Borrower Party to, enter into or be a party to any agreement or
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transaction with any Affiliate (other than a Borrower Party) except to the extent such
agreement or transaction (i) if entered into on or prior to the Agreement Date, is
described on Schedule 8.6 or, if entered into after the Agreement Date, is fully
disclosed to the Lender, to the satisfaction thereof, and (ii) occurs upon fair and
reasonable terms that are no less favorable, as determined by the Lender, to such
Borrower Party than it would obtain in a comparable arm's length transaction with a
Person not an Affiliate of such Borrower Party or such Restricted Subsidiary.

(b) The following items will not be deemed to be an agreement
or transaction with an Affiliate and, therefore, will not be subject to the provisions of
Section 8.6(a):

(i) any employment agreement, consulting agreement,
severance agreement, employee benefit plan, payment of directors' fees, officer or
director indemnification agreement or any similar arrangement entered into by the Parent
or any of its Restricted Subsidiaries in effect on the Agreement Date or, if entered into
after the Agreement Date, in the ordinary course of business, and payments pursuant
thereto;

(ii) transactions between or among the Parent and/or its
Restricted Subsidiaries expressly permitted hereunder;

(iii) [Reserved];

(iv) payment of reasonable and customary fees and
reimbursements of expenses (pursuant to indemnity arrangements or otherwise) of
officers, directors, employees or consultants of the Parent or any of its Restricted
Subsidiaries;

(v) [intentionally omitted];

(vi) Restricted Payments permitted under Section 8.4;

(vii) [intentionally omitted];

(viii) payments to the Parent to permit the Parent to pay
reasonable and bona fide accounting, legal and administrative expenses and taxes of the
Parent when due, in accordance with the Budget; and

(ix) to the extent the Borrower and any of its Restricted
Subsidiaries, or the Parent and any of its Foreign Subsidiaries, are properly treated as
members of the same group filing a consolidated or combined tax return, any payments
from any such Restricted Subsidiary to the Borrower or from any such Foreign
Subsidiary to the Parent (as the case may be) pursuant to atax-sharing agreement among
the members of such group.
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Section 8.7 Liquidation; Disposition or Acquisition of Assets; Merger
or Consolidation; Change in Name or Year; Etc. No Borrower Party shall, or shall
permit any Restricted Subsidiary to, at any time:

(a) Liquidate or dissolve itself (or suffer any liquidation or
dissolution) or otherwise wind up its business;

(b) Consummate a Disposition, except for a Disposition that
complies with Section 2.6 hereof and with each of the following: (i) immediately prior
to and immediately after giving effect to such transaction, no Default or Event of
Default shall have occurred and be continuing, and (ii) if any such sale or related sales
of assets or other Disposition has a Fair Market Value in excess of $500,000 (or in
excess of $1,000,000 for all such sales or Dispositions occurring during any twelve-
month period), the DIP Agent acting at the direction of the Majority Lenders have
approved such sale.

(c) Merge or consolidate with any other Person, or complete
the acquisition by the Borrower or any Restricted Subsidiary of the Borrower of
another Person, or of all or substantially all of the assets of another Person, or any
other transaction by way of a merger, amalgamation or consolidation with or into the
Borrower or any of its Restricted Subsidiaries, except for, if at the time thereof and
immediately after giving effect thereto no Event of Default, including a Change of
Control, shall have occurred and be continuing and no Funded Debt pari passu or
junior to the Obligations shall be repaid or purchased, in whole or in part, in
connection therewith:

(i) mergers into or consolidations or amalgamations of
any Subsidiary with any Borrower in a transaction in which such Borrower is the
surviving corporation;

(ii) mergers, consolidations or amalgamations of any
Subsidiary or any Obligor (other than, in each case, a Borrower or Parent) into or with
any Obligor in a transaction in which the surviving entity is an Obligor;

(iii) mergers, consolidations or amalgamations of any
Subsidiary (other than an Obligor) into or with any other wholly-owned Subsidiary (other
than an Obligor);

(iv) such transaction shall, to the satisfaction of counsel
and the Lender,-be upon such terms that preserve and not impair any of the rights and
powers of the DIP Agent or the Lenders;

(v) the Borrower has notified the DIP Agent and the
Lenders, in writing in advance, as certified by the Board of Directors of the Parent and
the Borrower, that such transaction would not have a Material Adverse Effect; and

(vi) such surviving entity shall continue to be solely
engaged in a Permitted Business.
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(d) Change its legal name, state of incorporation or formation
or structure without giving the Lender at least thirty (30) days prior written notice of
its intention to do so and complying with all requirements of the Lender in regard
thereto;

(e) Change its year-end for accounting purposes from the fiscal
year ending December 31; or

(fl Create any Restricted Subsidiary unless the requirements
set forth in Section 6.20(b) shall have been satisfied substantially concurrently
therewith.

Section 8.8 Conduct of Business. The Borrower Parties shall not
engage substantially in any line of business substantially different from a Permitted
Business.

Section 8.9 Amendment and Waiver. Except as permitted hereunder,
no Borrower Party shall, or shall permit any Restricted Subsidiary of a Borrower Party to,
enter into any amendment of, or agree to or accept any waiver, which could adversely
affect the rights of such Borrower Party or the Lenders, of its articles or certificate of
incorporation or formation and by-laws, partnership agreement or other governing
documents.

Section 8.10 ERISA Liability. No Borrower Party shall fail to meet all
of the applicable minimum funding requirements of ERISA and the Code, without regard
to any waivers thereof, to the extent that the assets of any of their Plans would be less (by
$500,000 or more) than an amount sufficient to provide all accrued benefits payable
under such Plans, the Borrower Parties shall make the maximum deductible contributions
allowable under the Code (based on the Borrower's current actuarial assumptions). No
Borrower Party shall, or shall cause or permit any ERISA Affiliate to, (a) cause or permit
to occur any event that could result in the imposition of a Lien under Section 430 of the
Code or Section 302 or 4068 of ERISA, or (b) cause or permit to occur an ERISA Event.

Section 8.11 [Reserved

Section 8.12 Negative Pledge. No Borrower Party shall, or shall permit
any Restricted Subsidiary of any Borrower Party to, directly or indirectly, enter into any
agreement (other than the Loan Documents or the Indenture) with any Person that
prohibits or restricts or limits the ability of any Borrower Party to create, incur, pledge, or
suffer to exist any Lien upon any of its respective assets (other than Excluded Assets), or
restricts the ability of any Restricted Subsidiary of Parent to pay Dividends to such
Borrower.

Section 8.13 Inconsistent Agreements. No Borrower Party shall, or shall
permit any Restricted Subsidiary of any Borrower Party to, enter into any contract or
agreement which would violate the terms hereof or of any other Loan Document.
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Section 8.14 Certain Bankruptcy Matters. No Borrower Party shall, or
shall permit any Restricted Subsidiary of any Borrower Party to at any time:

(a) except as otherwise permitted or provided hereunder or
under the DIP Order or agreed to by DIP Agent and Majority Lenders, create or permit to
exist (i) any administrative expense, unsecured claim, or Superpriority Claim (except for
the Carve-Out) or a Lien that is pari passu with or senior to the Obligations and/or the
DIP Liens (other than in respect of the Carve-Out), or apply to the Bankruptcy Court for
authority to do so, or (ii) any obligation to make adequate protection payments, or
otherwise provide adequate protection, other than as provided in the DIP Order;

(b) make or permit to be made any change, amendment or
modification, or make an application or motion for any change, amendment or
modification, to any Chapter 11 Order which could reasonably- be expected to have a
Material Adverse Effect in each case, without the prior written consent of DIP Agent and
Majority Lenders;

(c) except as otherwise permitted under the Acceptable
Reorganization Plan or consented to by Majority Lenders, (i) assume any executory
contract or unexpired lease or reject any executory contract or unexpired lease, (ii) pursue
a sale of all or substantially all of the Obligors' assets, (iii) consent to termination or
reduction of the Obligors' exclusive plan filing and plan solicitation periods under section
1121 of the Bankruptcy Code (the "Exclusivity Periods") or fail to object to any motion
by aparty-in-interest (other than a Lender or the DIP Agent) seeking to terminate or
reduce the Exclusivity Periods, in each case other than a motion filed by or with the
consent of DIP Agent and Majority Lenders or (iv) file a chapter 11 plan of
reorganization without the consent of DIP Agent and Majority Lenders, other than an
Acceptable Reorganization Plan;

(d) file a motion or plan with the Bankruptcy Court, or
otherwise seek or consent to an action requesting substantive consolidation of any of the
Obligors' bankruptcy estates without the prior written consent of the DIP Agent and
Majority Lenders; and

(e) assert any right of subrogation or contribution against any
other Borrower Party until all Obligations are paid or satisfied in full as provided herein.

Section 8.15 Minimum Liquidity. The aggregate amount of unrestricted
cash and cash equivalents of the Borrower Parties after the Initial Funding Date shall be
at lest $500,000 at all times on and after April 30, 2015.

Section 8.16 Variance from Budget and Projected Revenues. As of the
last day of each calendar month commencing with the calendar month ending April 30,
2015: (a) aggregate disbursements of the Borrower Parties (other than professional fees)
made as set forth in the Budget Variance Report for such month shall not be greater than
120% of the aggregate amount specified in the corresponding applicable Budget; and
(b) aggregate revenues of the Borrower Parties received as set forth in the Budget
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Variance Report for such month shall be not less than 80% of the aggregate amount
specified in the corresponding applicable Budget.

Section 8.17 Capital Expenditures. The aggregate amount of Capital
Expenditures of the Borrower Parties in any fiscal year shall not exceed $5,000,000
(except to the extent such Capital Expenditures are funded entirely by Net Cash Proceeds
as permitted under Section 2.6(c)).

Section 8.18 Sale /Leaseback Transactions. Borrower Parties shall not
directly or indirectly become or remain liable as lessees and/or guarantors in respect of
one or more sale /leaseback transactions in an aggregate amount in excess of $5,000,000.

ARTICLE 9

DEFAULT

Section 9.1 Events of Default. Each of the following shall constitute an
Event of Default, whatever the reason for such event and whether it shall be voluntary or
involuntary or be effected by operation of law or pursuant to any judgment or order of
any court or any order, rule, or regulation of any governmental or non-governmental
body:

(a) Any representation, warranty or certification made under
this Agreement or any other Loan Document shall be incorrect or misleading
(including by omission) in any respect when made or deemed to have been made
pursuant to Article IV,

(b) Any payment of any interest or fees payable hereunder or
under the other Loan Documents by any Borrower Party shall not be received by the
Lender to which it is owed within two (2) Business Days after the date such payment
is due;

(c) Any payment of any principal or any premium thereon
payable hereunder or under the other Loan Documents by any Borrower Party shall
not be received by the Lender to which it is owed on the date such payment is due
(including, without limitation, any prepayments required under the Loan Documents);

(d) Any Borrower Party shall default in the performance or
observance of any agreement or covenant contained in Section 2.6, Section 2.11,
Section 6.22, Section 6.23, Section 6.25, Article 7, or Article 8;

(e) Any Borrower Party shall default for ten (10) Business
Days after notice by the DIP Agent (acting at the direction of Majority Lenders) in the
performance or observance of any of the other agreements or covenants contained in
herein or in the other Loan Documents;

(~ There shall occur any Change of Control;
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(g) A final judgment or order (other than a money judgment or
judgments fully covered (except for customary deductibles or copayments in an
amount not to exceed $100,000 in the aggregate) by insurance as to which the
insurance company has acknowledged coverage) shall be entered by any court against
any Borrower Party or any Subsidiary (other than an Immaterial Subsidiary) of any
Borrower Party for the payment of money which exceeds $250,000 in the aggregate,
or (ii) a warrant of attachment or execution or similar process shall be issued or levied
against property of any Borrower Party or any Subsidiary (other than an Immaterial
Subsidiary) of a Borrower Party pursuant to a final judgment which, exceeds in value
$250,000 in the aggregate, and, in the case of each of clauses (i) and ii , if, within
thirty (30) days after the entry, issue, or levy thereof, such judgment, warrant, or
process shall not have been paid or discharged or stayed pending appeal, or if, after the
expiration of any such stay, such judgment, warrant, or process shall not have been
paid or discharged, or (iii) a final judgment or order (other than a money judgment or
judgments fully covered (except for customary deductibles or copayments in an
amount not to exceed $100,000 in the aggregate) by insurance as to which the
insurance company has acknowledged coverage) shall be entered by any court against
any Borrower Party or any Subsidiary (other than an Immaterial Subsidiary) of any
Borrower Party for the payment of money which exceeds, together with all such other
judgments of the Borrower Parties and their Subsidiaries (other than an Immaterial
Subsidiary), $1,000,000 in the aggregate provided that, for the purposes of calculating
any aggregate threshold in this Section 9.1(i), a customary deductibles or copayments
shall be included only with reference to the amount of such customary deductibles or
copayments that is in excess of $100,000;

(h) There shall be at any time (i) any "accumulated funding
deficiency," as defined in ERISA or in Section 412 of the Code, with respect to any
Plan maintained by any Borrower Party or any ERISA Affiliate of a Borrower Party,
or to which any Borrower Party or any of its ERISA Affiliates has any liabilities; (ii) a
trustee shall be appointed by a United States District Court to administer any Plan
maintained by any Borrower Party or any ERISA Affiliate of a Borrower Party, or to
which any Borrower Party or any of its ERISA Affiliates has any liabilities; (iii) the
PBGC shall institute proceedings to terminate any Plan; (iv) any Borrower Party or
any ERISA Affiliate of any Borrower Party shall incur any liability to the PBGC in
connection with the termination of any such Plan; (v) any Plan or trust created under
any Plan of any Borrower Party or any ERISA Affiliate of any Borrower Party shall
engage in a non-exempt "prohibited transaction" (as such term is defined in
Section 406 of ERISA or Section 4975 of the Code) which could subject any Plan, any
trust created thereunder, any trustee or administrator thereof, or any party dealing with
any such Plan or trust to any tax or penalty on "prohibited transactions" imposed by
Section 502 of ERISA or Section 4975 of the Code; (vi) any Borrower Party or any
ERISA Affiliate of any Borrower Party shall enter into or become obligated to
contribute to a Multiemployer Plan; (vii) there shall be at any time a Lien imposed
against the assets of a Borrower Party or ERISA Affiliate under Code Section 430, or
ERISA Sections 302 or 4068; or (viii) there shall occur at any time an ERISA Event;
provided, however that no Event of Default shall occur as a result of an event
described in clauses i , ii , iii , iv , ~, vii or viii of this Section 9.1(i) unless

..

Doc#: US1:9959249v24



Case 15-70444 Doc 192-3 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Page 95 of 130

such event either individually or in the aggregate with other events described therein
could be expected result in an aggregate liability greater than $500,000 or otherwise
have a Material Adverse Effect or give rise to a pension Lien on any Borrower Party
or on any of the assets thereof;

(i) [intentionally omitted];

(j) Except as permitted by this Agreement, all or any portion
of any Loan Document shall at any time and for any reason be declared to be null and
void, the effect of which is to render any such Loan Document inadequate for the
practical realization of the rights and benefits afforded thereby, or a proceeding shall
be commenced by any Borrower Party or any Affiliate thereof, or by any
Governmental Authority having jurisdiction over any Borrower Party or any Affiliate
thereof, seeking to~ establish the invalidity or uneriforceability thereof (exclusive of
questions of interpretation of any provision thereof, or any Borrower Party or any
Affiliate thereof shall deny that it has any liability or obligation for the payment of any
Obligation provided under any Loan Document or any such liability or obligation shall
be terminated as a result of a default or event of default thereunder by any Borrower
Party;

(k) Except as permitted by this Agreement, the obligation of
any Guarantor under Article 3 shall be limited or terminated by operation of law or by
such Guarantor;

(1) Except as permitted by this Agreement, any Lien purported
to be created by any DIP Order or any Loan Document shall cease to be in full force
and effect, or shall cease to give the DIP Agent, for the benefit of the Lenders, the
Liens, rights, powers and privileges purported to be created and granted under such
DIP Orders or Loan Documents (including a perfected first priority security interest in
and Lien on, any portion of the Collateral thereunder (except as otherwise expressly
provided in this Agreement or such DIP Order or Loan Document)) in favor of the DIP
Agent, for the benefit of the Lenders, or shall be asserted by any Borrower Party not to
be valid, perfected, first priority (except as expressly provided in this Agreement or
such DIP Order or Loan Document) security interest in or Lien on any portion of the
Collateral covered thereby;

(m) There shall occur any event which has had or could be
expected to have a Material Adverse Effect; or

(n) Any of Gregory L. "Bernie" Mason and Michael R. Castle
ceases to hold the office or position with Parent or any other Borrower Party held by
such Person on the Agreement Date, and such Person is not replaced by a Person
acceptable to the DIP Agent (acting at the direction of Majority Lenders), acting
reasonably, within 45 days of such cessation.

(o) Dismissal or Conversion of Cases; Appointment of Trustee
or Examiner; Cash Collateral Use.
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(i) Any of the Cases of the Obligors shall be dismissed or
converted to a case under Chapter 7 of the Bankruptcy Code;

(ii) A trustee under Chapter 7 or Chapter 11 of the Bankruptcy
Code or an examiner with enlarged powers relating to the operation of the
business (powers beyond those set forth in section 1106(a)(3) and (4) of the
Bankruptcy Code) under section 1106(b) of the Bankruptcy Code shall be
appointed in any of the Cases of the Obligors;

(iii) An order of the Bankruptcy Court shall be entered denying
or terminating use of cash collateral by the Obligors;

(iv) Any Obligor, or any person on behalf of any Obligor, shall
file a motion or other pleading seeking, or otherwise consenting to, any of the
matters set forth in clauses (i) through (iii) above or the granting of any other
relief that if granted would give rise to an Event of Default; or

(v) Any Obligor or any of its Subsidiaries, or any person
claiming by or through any Obligor or any of its Subsidiaries, with any Obligor's
or any Subsidiary's consent, shall obtain court authorization to commence, or
shall commence, join in, assist or otherwise participate as an adverse party in any
suit or other proceeding against the DIP Agent or any of the Lenders relating to
the DIP Term Loan Facility.

(p) Superpriority Claims. The existence of any claims or
charges, or the entry of any order of the Bankruptcy Court authorizing any claims or
charges, other than in respect of the DIP Term Loan Facility and the Carve-Out or as
otherwise permitted under the applicable Loan Documents, entitled to superpriority
administrative expense claim status in any Chapter 11 Case pursuant to Section
364(c)(1) of the Bankruptcy Code pari passu with or senior to the claims of the DIP
Agent and the Lenders under the DIP Term Loan Facility, or there shall arise or be
granted by the Bankruptcy Court (i) any claim having priority over any or all
administrative expenses of the kind specified in clause (b) of Section 503 or clause (b)
of Section 507 of the Bankruptcy Code (other than the Carve-Out) or (ii) any Lien on
the Collateral having a priority senior to or pari passu with the Liens and security
interests granted herein, except, in each case, as expressly provided in the Loan
Documents or in the DIP Order then in effect (but only in the event specifically
consented to by the DIP Agent), whichever is in effect.

(q) Relief from Stay. The Bankruptcy Court shall enter an
order or orders granting relief from any stay of proceeding (including, the automatic
stay applicable under Section 362 of the Bankruptcy Code to the holder or holders of
any security interest) to (i) permit foreclosure (or the granting of a deed in lieu of
foreclosure or the like) on any assets of any of the Obligors which have a value in
excess of $250,000 in the aggregate or (ii) permit other actions that would have a
Material Adverse Effect on the Obligors or their estates (taken as a whole).
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(r) Certain Orders.

(i) an order of the Bankruptcy Court shall be entered
reversing, amending, supplementing, staying, vacating or otherwise amending,
supplementing or modifying the Interim Order or the Final Order, without the prior
written consent of Majority Lenders;

(i) the Interim Order (prior to Final Order Entry Date)
or Final Order (on and after the Final Order Entry Date) shall cease to
create a valid and perfected Lien on the Collateral or to be in full force and
effect, shall have been reversed, modified, amended, stayed, vacated, or
subject to stay pending appeal, in the case of modification or amendment,
without prior written consent of the DIP Agent and Majority Lenders;

(ii) any of the Obligors shall fail to comply with the
Interim Order (prior to Final Order Entry Date) or Final Order (on and
after the Final Order Entry Date);

(iii) an order in the Cases shall be entered charging any
of the Collateral under Section 506(c) of the Bankruptcy Code against the
Lenders or the commencement of other actions that is materially adverse
to DIP Agent, the Lenders or their respective rights and remedies under
the DIP Term Loan Facility in any of the Cases or inconsistent with any of
the Loan Documents; or

(iv) if the Final Order does not include a waiver, in form
and substance satisfactory to DIP Agent and Majority Lenders, of the right
to surcharge the Collateral under Section 506(c) of the Bankruptcy Code.

(s) Invalid Plan. A Reorganization Plan that is not an
Acceptable Reorganization Plan shall be confirmed in any of the Cases of the
Obligors, or any order shall be entered which dismisses any of the Cases of the
Obligors and which order does not provide for payment in full in cash of the
Obligations under the Loan Documents (other than contingent indemnification
obligations not yet due and payable), or any of the Obligors and their Subsidiaries
shall seek, support or fail to contest in good faith the filing or confirmation of any such
Reorganization Plan or entry of any such order.

(t) Milestones. Failure to satisfy any of the Milestones in
accordance with the terms relating to such Milestone (unless waived or extended with
the consent of DIP Agent and Majority Lenders).

(u) Supportive Actions. Any Obligor or any Subsidiary thereof
shall take any action in support of any matter set forth in clauses (p) through ~
(inclusive) of this Section 9.01 or any other Person shall do so and such application is
not contested in good faith by the Obligors and the relief requested is granted in an
order that is not stayed pending appeal.

9l

Doctt: US I:9959249v24



Case 15-70444 Doc 192-3 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Page 98 of 130

(v) Other Actions. Any Obligor or any Subsidiary thereof shall
obtain court authorization to commence, or shall commence, join in, assist or
otherwise participate as an adverse party in any suit or other proceeding seeking, or
otherwise consenting to (i) the invalidation, subordination or other challenging of the
Superpriority Claims and Liens granted to secure the Obligations or any other rights
granted to the DIP Agent and the Lenders in the DIP Orders or this Agreement or (ii)
any relief under section 506(c) of the Bankruptcy Code with respect to any Collateral.

(w) Challenges. Any Obligor shall challenge, support or
encourage a challenge of any payments made to the DIP Agent or any Lender with
respect to the Obligations or any lender under the Prepetition Loan Facility with
respect to the obligations thereunder, other than to challenge the occurrence of a
Default or Event of Default.

(x) Adequate Protection Motion. Without the consent of DIP
Agent and Majority Lenders, the filing of any motion by the Obligors seeking
approval of (or the entry of an order by the Bankruptcy Court approving) adequate
protection to any prepetition agent, trustee or lender that is inconsistent with the
Interim Order (prior to the Final Order Entry Date) or the Final Order (on and after the
Final Order Entry Date).

(y) Section 364 Financing. Without Majority Lenders'
consent, the entry of any order by the Bankruptcy Court granting, or the filing by any
Obligor or any of its Subsidiaries of any motion or other request with the Bankruptcy
Court (in each case, other than the DIP Orders and motions seeking entry thereof or
permitted amendments or modifications thereto) seeking, authority to use any cash
proceeds of any of the Collateral without DIP Agent's and Majority Lenders' consent
or to obtain any financing under section 364 of the Bankruptcy Code other than the
facility hereunder unless such motion or order contemplates Payment in Full in cash of
the Obligations immediately upon consummation of the transactions contemplated
thereby.

(z) Asset Sale Motion. Any Obligor or any person on behalf of
any Obligor shall file any motion seeking authority to consummate a sale of assets of
the Obligors or the Collateral having a value in excess of $250,000 outside the
ordinary course of business and not otherwise permitted hereunder;

(aa) Restriction on Business. If any Obligor or any of its
Subsidiaries (other than Excluded Subsidiaries) is enjoined, restrained, or in any way
prevented by court order from continuing to conduct all or any part of the business
affairs of Obligors and their Subsidiaries, taken as a whole, which could reasonably be
expected to have a Material Adverse Effect; provided, that the Obligors shall have five
(5) Business Days after the entry of such an order to obtain a court order vacating,
staying or otherwise obtaining relief from the Bankruptcy Court or another court to
address any such court order.
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(bb) Prepetition Indebtedness Pam. Any Obligor shall
make any payment (whether by way of adequate protection or otherwise) of principal
or interest or otherwise on account of any prepetition Indebtedness or payables other
than payments in respect of the repayment of the Prepetition Loan Facility or as
otherwise permitted under this Agreement, in each case, to the extent authorized by
one or more First Day Orders or Second Day Orders and consistent with the Budget.

(cc) Change of Venue. If, unless otherwise approved by DIP
Agent and Majority Lenders, an order of the Bankruptcy Court shall be entered
providing for a change in venue with respect to the Cases and such order shall not be
reversed or vacated within 10 days.

(dd) Other Motions or Requests Affecting Certain Rights and
Liens. Without Majority Lenders' consent, any Obligor or any Subsidiary thereof shall
file any motion or other request with the Bankruptcy Court seeking (a) to grant or
impose, under section 364 of the Bankruptcy Code or otherwise, liens or security
interests in any Collateral, whether senior, equal or subordinate to the DIP Agent's
liens and security interests; (b) to use, or seek to use, Cash Collateral (as defined in the
DIP Orders) or; (c) to modify or affect any of the rights of the DIP Agent, or the
Lenders under the DIP Orders or the Loan Documents, by any Reorganization Plan
confirmed in the Cases or subsequent order entered in the Cases.

Section 9.2 Remedies. If an Event of Default shall have occurred and
shall be continuing, in addition to the rights and remedies set forth elsewhere in this
Agreement and the other Loan Documents and as otherwise available to the Lenders by
any Applicable Laws:

(a) The Majority Lenders (or the DIP Agent acting at the
direction of the Majority Lenders) may declare the principal of and interest on the
Term Loans and all other Obligations, including any prepayment premium, to be
forthwith due and payable without presentment, demand, protest, or notice of any
kind, all of which are hereby expressly waived, anything in this Agreement or in any
other Loan Document to the contrary notwithstanding.

(b) [Reserved].

(c) The DIP Agent, for the benefit of the Lenders, shall at the
direction of the Majority Lenders exercise any or all of the post-default rights granted
to the DIP Agent, for the benefit of the Lenders, under the Loan Documents or under
Applicable Law. The DIP Agent, for the benefit of the Lenders, shall have the right to
the appointment of a receiver for the Property of the Borrower Parties, and the
Borrower Parties hereby consent to such rights and such appointment and hereby
waive any objection the Borrower Parties may have thereto or the right to have a bond
or other security posted by the Lenders in connection therewith.

(d) The Lenders may in their discretion require the Borrower
Parties to engage a consulting firm or chief restructuring officer, reasonably
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satisfactory to the Lenders, and deliver to the Lenders a copy of the fully-executed
engagement letter with such consultant, which engagement letter shall be in form and
substance reasonably acceptable to the Lenders, and, among other things, (A) require
such consulting firm or chief restructuring officer to cooperate with any financial
advisor to the Lenders in regard to the monthly reporting of covenants and (B) provide
for such engagement to have a term ending on or after the Maturity Date (or a shorter
term if agreed to in writing by the Lenders).

(e) The DIP Agent, for the benefit of the Lenders, may in its
discretion (or shall at the direction of the Majority Lenders) require each Borrower
Party to use its best efforts to assist the DIP Agent in the sale of Collateral, and each
Borrower Party further agrees to use its best efforts to cause such employees or agents
of such Borrower Party, which Persons shall be licensed to dispose of such Collateral,
as are reasonably necessary to accomplish the disposition of such Collateral to the
satisfaction of the Majority Lenders to assist in such disposition. In connection with
the sale of such Collateral, each Borrower Party agrees to use its best efforts to obtain
sales of such Collateral at commercially reasonable prices and terms.

(~ The Majority Lenders (or the DIP Agent acting at the
direction of the Majority Lenders) may terminate the Commitments with immediate
effect.

(g) The rights and remedies of the Lenders and the DIP Agent
hereunder shall be cumulative, and not exclusive.

ARTICLE 10

MISCELLANEOUS

Section 10.1 Notices.

(a) All notices and other communications under this
Agreement shall be in writing and shall be deemed to have been given five (5) days
after deposit in the mail, designated as certified mail, return receipt requested, postage-
prepaid, or one (1) day after being entrusted to a reputable commercial overnight
delivery service, or when delivered to the telegraph office or sent out (with receipt
confirmed) by telex or telecopy addressed to the party to which such notice is directed
at its address determined as in this Section 10.1. All notices and other
communications under this Agreement shall be given to the parties hereto at the
following addresses:

care of the Borrower at:
(i) If to any Borrower Party, to such Borrower Party in
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8531 East Walker Springs Lane, Suite 400
Knoxville, TN 37923
Attn: Michael R. Castle, Chief Financial Officer
Telecopy No.: 865-474-7020
Email: mcastle@xinergycorp.com

with a copy to:

Stubbs Alderton & Markiles, LLP
Attn: John McIlvery
Telecopy: 818-444-6302
Email: jmcilvery@stubbsalderton.com

(ii) If to a Lender or the DIP Agent, to it at its address
for notices set forth on Annex I hereto (or as designated in writing to the Borrower from
time to time):

with a copy to:

Paul, Weiss, Rifkind, Wharton &Garrison, LLP
1285 Avenue of the Americas
New York, NY 10019-6064
Attn: Brian S. Hermann, Esq.
Oksana Lashko, Esq.
Sarah Harnett, Esq.
Telecopy: (212) 492-0158
Email: arosenberg~(c~paulweiss.com

(b) Any party hereto may change the address to which notices
shall be directed under this Section 10.1 by giving ten (10) days' written notice of such
change to the other parties.

(c) All notices and other items to be, or which may be from
time to time, delivered by and among the Borrower Parties, the DIP Agent and the
Lenders (including the delivery of the items required by Sections 7.1 and 7_2), may be
made via Electronic Transmission.

Section 10.2 Expenses. Each Borrower agrees, jointly and severally, to
promptly pay or promptly reimburse:

(a) All costs and expenses of the Lenders, the DIP Agent and
each of their Affiliates in connection with the Cases and the preparation, negotiation,
execution, delivery of this Agreement and the other Loan Documents and post-closing
assignments of the Term Loans and Commitments, the transactions contemplated
hereunder and thereunder, and the making of the Term Loans hereunder, including, but
not limited to, the fees, charges and disbursements of outside counsel for the Lenders
and their Affiliates;
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(b) All costs and expenses of the Lenders and the DIP Agent in
connection with the administration of the transactions contemplated in this Agreement
and the other Loan Documents and the preparation, negotiation, execution, and
delivery of any waiver, amendment, or consent by the Lenders relating to this
Agreement or the other Loan Documents, and the fees and disbursements of counsel
for the Lenders;

(c) All costs and expenses of the Lenders in connection with
any restructuring, refinancing, or "work out" of the transactions contemplated by this
Agreement, and of obtaining performance under this Agreement and the other Loan
Documents, and all costs and expenses of collection if default is made in the payment
of the Obligations, which in each case shall include fees, charges and expenses of
outside counsel for the Lenders, and the fees and expenses of any experts of the
Lenders, or consultants of the Lenders; and

(d) All taxes, assessments, general or special, and other
charges levied on, or assessed, placed or made against any of the Collateral or the
Obligations.

Section 10.3 Waivers. The rights and remedies of the Lenders under this
Agreement and the other Loan Documents shall be cumulative and not exclusive of any
rights or remedies which they would otherwise have. No failure or delay by the Lenders
in exercising any right shall operate as a waiver of such right. The Lenders expressly
reserve the right to require strict compliance with the terms of this Agreement in
connection with any funding of the Term Loans. In the event any Lender decides to fund
a request for the Term Loans at a time when the Borrower Parties are not in strict
compliance with the terms of this Agreement, such decision by a Lender shall not be
deemed to constitute an undertaking by such Lender to fund any further requests or
preclude any Lender from exercising any rights available to the Lenders under the Loan
Documents or at law or equity. Any waiver or indulgence granted by the Lenders shall
not constitute a modification of this Agreement, except to the extent expressly provided
in such waiver or indulgence, or constitute a course of dealing by the Lenders at variance
with the terms of the Agreement such as to require further notice by the Lenders of the
Lenders' intent to require strict adherence to the terms of the Agreement in the future.
Any such actions shall not in any way affect the ability of the Lenders, in their discretion,
to exercise any rights available to them under this Agreement or under any other
agreement, whether or not any Lender is party, relating to the Borrower.

Section 10.4 Set-Off. In addition to any rights now or hereafter granted
under Applicable Law and not by way of limitation of any such rights, except to the
extent limited by Applicable Law or any DIP Order, at any time that an Event of Default
exists, each Lender and each subsequent holder of the Obligations are hereby authorized
by the Borrower Parties at any time or from time to time, without notice to the Borrower
Parties or to any other Person, any such notice being hereby expressly waived, to set-off
and to appropriate and apply any and all deposits (general or special, time or demand,
including, but not limited to, Funded Debt evidenced by certificates of deposit, in each
case whether matured or unmatured, but not including any amounts held by the Lenders
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or any of their Affiliates in any escrow account) and any other Funded Debt at any time
held or owing by the Lenders or any such holder to or for the credit or the account of any
Borrower Party, against and on account of the obligations and liabilities of the Borrower
Parties, to the Lenders or any such holder under this Agreement and any other Loan
Document, including, but not limited to, all claims of any nature or description arising
out of or connected with this Agreement or any other Loan Document, irrespective of
whether or not (a) the Lenders shall have made any demand hereunder or (b) the Lenders
shall have declared the principal of and interest on the Term Loans and other amounts
due hereunder to be due and payable as permitted by Section 9.2 and although said
obligations and liabilities, or any of them, shall be contingent or unmatured. Any sums
obtained by a Lender or by any subsequent holder of the Obligations shall be subject to
the application of payments provisions of Article 2.

Section 10.5 Assi nment.

(a) The provisions of this Agreement shall be binding upon
and inure to the benefit of the parties hereto and their respective successors and
assigns permitted hereby, except that no Borrower Party may assign or otherwise
transfer any of its rights or obligations hereunder without the prior written consent of
each Lender (and any attempted assignment or transfer by any Borrower Party without
such consent shall be null and void). Nothing in this Agreement, expressed or implied,
shall be construed to confer upon any Person (other than the parties hereto, their
respective successors and assigns permitted hereby and, to the extent expressly
contemplated hereby, the Affiliates of a Lender) any legal or equitable right, remedy
or claim under or by reason of this Agreement.

(b) Each Lender may, with the prior written consent of the
Borrower (not to be unreasonably withheld or delayed) and with notice to the DIP
Agent, assign to one or more Eligible Assignees all or, in an integral multiple of
$1,000, a portion of its rights and obligations under this Agreement (including all or a
portion of its Commitments (provided such Lender's obligations under this Agreement
with respect to any such Commitment shall remain unchanged and such Lender shall
remain responsible to the other parties hereto for the funding of such Commitment
until the earlier of the funding thereof and the expiration of such Commitment) and the
Term Loans at the time owing to it); provided, however, that (A) the consent of the
Borrower shall not be required to any such assignment (x) in connection with the
initial post-closing assignments of the Term Loans and Commitments pursuant to the
DIP Order or (y) after the occurrence and during the continuance of any Event of
Default and (B) the Borrower shall be deemed to have consented to any such
assignment unless it shall have objected thereto by written notice to the DIP Agent
within 5 Business Days after having received written notice thereof from the DIP
Agent. From and after the effective date specified in each such assignment, the
Eligible Assignee thereunder shall be a party hereto and, to the extent of the interest
assigned, have the rights and obligations of a Lender under this Agreement, and the
assigning Lender shall, to the extent of the interest assigned, be released from its
obligations under this Agreement (and, in the case of an assignment covering all of a
Lender's rights and obligations under this Agreement, such Lender shall cease to be a
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party hereto but shall continue to be entitled to the benefits of Sections 2.8(b), 6.18,
11.3 and 11.5). Any assignment or transfer by a Lender of rights or obligations under
this Agreement that does not comply with this paragraph shall be treated for purposes
of this Agreement as a sale by a Lender of a participation in such rights and
obligations in accordance with paragraph (c) of this Section 10.5. Concurrently with
the first assignment of any of the initial Lenders' rights and obligations under this
Agreement, the Borrower Parties and the Lenders (which shall include all Persons who
are assignees of such assigning Lender), shall execute a supplement to this Agreement
and an assignment agreement, each in form and substance satisfactory to the Borrower
and the Lenders, with respect to the respective rights of assignees under the Loan
Documents.

(c) Each Lender may, without the consent of, or notice to, the
Borrower, sell participations to one or more banks or other entities (a "Participant") in
all or a portion of such Lender's rights and/or obligations under this Agreement
(including all or a portion of its portion of the Commitments and/or the Term Loans
owing to it); provided that (i) such Lender's obligations under this Agreement shall
remain unchanged, (ii) such Lender shall remain solely responsible to the other parties
hereto for the performance of such obligations, (iii) the Borrower shall continue to
deal solely and directly with the Lender in connection with such Lender's rights and
obligations under this Agreement, (iv) any agreement or instrument pursuant to which
a Lender sells such a participation shall provide that the Lender shall retain the sole
right to enforce this Agreement and the other Loan Documents in respect thereof and
to approve any amendment, modification or waiver of any provision of this Agreement
and the Loan Documents (except with respect to (A) any sale or release of, or the
subordination of the DIP Agent's security interest in, any material Collateral except in
conjunction with sales or transfers of Collateral permitted hereunder, (B) except in
conjunction with transactions permitted hereunder, any release of any guarantor of the
Obligations, (C) any extensions, postponements or delays of the Maturity Date or the
scheduled date of payment of interest or principal (other than payments of principal
required to be made pursuant to Section 2.6(c)) or fees, or any reduction of principal
(without a corresponding payment with respect thereto), or reduction in the rate of
interest or fees due to such Lender hereunder or under any other Loan Documents,
(D) any amendment of this Section 10.5 or any other provision of the Loan Documents
specifying the parties required to waive, amend or modify any rights thereunder or
make any determination or grant any consent thereunder; (E) any amendment
increasing such Lender's Commitments (it being understood and agreed that a waiver
of any Default or Event of Default or modification of any of the defined terms
contained herein (other than those defined terms specifically addressed in this
Section 10.5) shall not constitute a change in the terms of the Commitments); and
(F) any amendment to Section 2.10). The Borrower agrees that each Participant shall
be entitled to the benefits of Sections 2.8(b), 6.18 and 11.3 as if it were a Lender, to
the extent of its participation. To the extent permitted by law, each Participant also
shall be entitled to the benefits of Section 10.4 as though it were a Lender, provided
such Participant agrees to be subject to Section 2.8(b) as though it were a Lender.
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(d) A Participant shall not be entitled to receive any greater
payment under Section 2.8(b) or Section l ] .3 than the relevant Lender would have
been entitled to receive with respect to the participation sold to such Participant, unless
the sale of the participation to such Participant is made with the Borrower's prior
written consent.

(e) Each Lender may at any time pledge or assign a security
interest in all or any portion of its rights under this Agreement to secure obligations of
such Lender, including without limitation any pledge or assignment to secure
obligations to a Federal Reserve Bank; provided that no such pledge or assignment of
a security interest shall release the Lender from any of its obligations hereunder or
substitute any such pledgee or assignee for the Lender as a party hereto.

Section 10.6 Counterparts. This Agreement may be executed in any
number of counterparts, each of which shall be deemed to be an original, but all such
separate counterparts shall together constitute but one and the same agreement. In
proving this Agreement or any other Loan Document in any judicial proceedings, it shall
not be necessary to produce or account for more than one such counterpart signed by the
party against whom such enforcement is sought. Any signatures hereto delivered by
Electronic Transmission shall be deemed an original signature hereto. The foregoing
shall apply to each other Loan Document mutatis mutandis.

Section 10.7 Governin Law. This Agreement and the other Loan
Documents are intended to be, and shall be, construed in accordance with and governed
by the laws of the State of New York.

Section 10.8 Severability. Any provision of this Agreement which is
prohibited or unenforceable shall be ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provisions hereof in that jurisdiction
or affecting the validity or enforceability of such provision in any other jurisdiction.

Section 10.9 Headings. Headings used in this Agreement are for
convenience only and shall affect the interpretation of any provision hereof.

Section 10.10 Appointment of Collateral Agent. Each Lender, by signing
or otherwise becoming a party hereto, hereby appoints the Collateral Agent or any of its
successors) to act as collateral agent on behalf of the Lenders under the Loan Documents.

Section 10.11 Entire Agreement. THIS WRITTEN AGREEMENT,
TOGETHER WITH THE OTHER LOAN DOCUMENTS, REPRESENTS THE
FINAL AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE
CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS OR
SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES. THERE ARE NO
UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES. Each Borrower
Party represents and warrants to the Lenders that it has read the provisions of this
Section 10.11 and discussed the provisions of this Section 10.11 and the rest of this
Agreement with counsel for such Borrower Party, and such Borrower Party
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acknowledges and agrees that the Lenders are expressly relying upon such
representations and warranties of such Borrower Party (as well as the other
representations and warranties of such Borrower Party set forth in this Agreement and the
other Loan Documents) in entering into this Agreement.

Section 10.12 Amendments and Waivers. (a) No amendment or
waiver of any provision of this Agreement or any other Loan Document, nor consent to
any departure by any Borrower Party therefrom, shall in any event be effective unless the
same shall be in writing and signed by the Borrower and the Majority Lenders and then
such waiver or consent shall be effective only in the specific instance and for the specific
purpose for which given.

(b) Notwithstanding paragraph (a) above and in addition to any other
consent that may be required thereunder, no amendment, waiver or consent shall, in each
case, without the consent of the Borrower and each Lender directly affected thereby:

(i) increase or extend any Commitment of such Lender (other than
pursuant to Section 2.15);

(ii) reduce or forgive the principal of, or interest on, any Term Loan
made by such Lender, or reduce or forgive any fees or other amounts payable hereunder
to such Lender or release or discharge the Borrower from their obligations to make such
payments;

(iii) postpone any date fixed for any scheduled payment of principal of,
or interest on, any Term Loan or any other monetary Obligations owed to such Lender;

(iv) other than as expressly permitted hereunder or in the other Loan
Documents, release (or otherwise limit such Person's liability with respect to its
Obligations) the Borrower or any Guarantor;

(v) release, or consent to the Borrower Parties' disposition of, all or
substantially all of the Collateral, or subordinate the right of the Collateral Agent and the
Lenders with respect to all or substantially all of the Collateral (except as expressly
permitted herein or in the other Loan Documents);

(vi) amend, modify or waive Section 2.10, Section 2.16, or this Section
10.12 or the definition of "Applicable Percentage"; or

(vii) change the percentage specified in the definition of "Majority
Lenders" which shall be required for the Lenders or any of them to take any action under
this Agreement.

Notwithstanding the foregoing, no amendment, waiver or consent in
relation to any provision of the Loan Documents shall affect the rights, duties or
obligations of the DIP Agent without obtaining the consent of the DIP Agent.
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Section 10.13 Other Relationships. No relationship created hereunder or
under any other Loan Document shall in any way affect the ability of the Lenders to enter
into or maintain business relationships with the Borrower, or any of its Affiliates, beyond
the relationships specifically contemplated by this Agreement and the other Loan
Documents.

Section 10.14 Pronouns. The pronouns used herein shall include, when
appropriate, either gender and both singular and plural, and the grammatical construction
of sentences shall conform thereto.

Section 10.15 Disclosure. The Borrower Parties consent to the Lenders'
issuance of press releases and preparation and distribution of other marketing materials
regarding the Commitments hereunder and the making of the Term Loans pursuant to the
terms of this Agreement and the disclosure of such information in the Lenders' sole
discretion, subject to Section 10.16.

Section 10.16 Confidentiality. No Lender shall disclose any material
non-public confidential information received from or on behalf of the Borrower Parties in
connection herewith regarding the Borrower Parties ("Confidential Information") to any
other Person without the consent of the Borrower, other than (i) to a Lender's
Representatives and to actual or prospective assignees and participants, and then only on
a confidential basis, (ii) as required by any law, rule or regulation or judicial process,
(iii) to any rating agency when required by it, provided that, prior to any such disclosure,
such rating agency shall undertake to preserve the confidentiality of any Confidential
Information relating to the Borrower Parties received by it from the Lender, (iv) as
requested or required by any state, federal or foreign authority or examiner regulating
banks or banking and (v) in connection with the exercise of any remedy hereunder or any
suit, action or proceeding relating to this Agreement or any other Loan Document or the
enforcement of rights hereunder or thereunder. The term "Confidential Information"
shall be deemed to exclude information customarily placed on ̀ tombstones' or similar
marketing materials and does not include . any information that (i) was or becomes
generally available to the public, other than as a result of a disclosure by a Lender or its
Representative in breach of this Agreement, (ii) was or becomes available to the Lender
on a non-confidential basis from a source other than a Borrower Party or its
Representatives, provided that such source was not known by such Recipient or its
Representatives to be bound by any agreement with a Borrower Party to keep such
information confidential, (iii) was in a Lender's or its Representatives' possession prior
to disclosure by a Borrower Party or its Representatives, or (iv) was or is independently
developed by a Lender or its Representative without use of or reference to the
Confidential Information.

Section ] 0.17 Revival and Reinstatement of Obligations. If the
incurrence or payment of the Obligations by the Borrower or any Guarantor, or the
transfer to any Lender of any property, should for any reason subsequently be declared to
be void or voidable under any state or federal law relating to creditors' rights, including
provisions of the Bankruptcy Code relating to fraudulent conveyances, preferences or
other voidable or recoverable payments of money or transfers of property (collectively, a
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"Voidable Transfer"), and if any Lender is required to repay or restore, in whole or in
part, any such Voidable Transfer, or elects to do so upon the advice of its counsel, then,
as to any such Voidable Transfer, or the amount thereof that any Lender is required or
elects to repay or restore, and as to all costs, expenses and attorneys' fees of the Lender
related thereto, the liability of the Borrower or such Guarantor, as applicable,
automatically shall be revived, reinstated and restored and shall exist as though such
Voidable Transfer had never been made.

Section 10.18 Electronic Transmission.

(a) Authorization. Subject to the provisions of this
Section 10.18(a), the Lenders, the Borrower Parties and each of their Affiliates are
authorized (but not required) to transmit, post or otherwise make or communicate, in
its sole discretion, Electronic Transmissions in connection with any Loan Document
and the transactions contemplated therein. The Borrower and each of the other
Borrower Parties hereby acknowledges and agrees, and the Borrower and each of the
other Borrower Parties shall cause each of their Restricted Subsidiaries to
acknowledge and agree, that the use of Electronic Transmissions is not necessarily
secure and that there are risks associated with such use, including risks of interception,
disclosure and abuse and each indicates it assumes and accepts such risks by hereby
authorizing the transmission of Electronic Transmissions.

(b) Separate Agreements. All uses of an E-System shall be
governed by and subject to, in addition to the terms and conditions of this Agreement,
separate terms and conditions posted or referenced in such E-System and related
contractual obligations executed by Borrower Parties or the Lenders in connection
with the use of such E-System.

(c) Limitation of Liability. All E-Systems and Electronic
Transmissions shall be provided "as is" and "as available". None of the Lender or any
of its Affiliates warrants the accuracy, adequacy or completeness of any E-Systems or
Electronic Transmission, and each disclaims all liability for errors or omissions
therein. No warranty of any kind is made by the Lenders or any of their Affiliates in
connection with any E Systems or Electronic Transmission, including any warranty of
merchantability, fitness for a particular purpose, non-infringement of third-party rights
or freedom from viruses or other code defects. Each of Borrower Party agrees that no
Lender or any of its Affiliates has any responsibility for maintaining or providing any
equipment, software, services or any testing required in connection with any
Electronic Transmission or otherwise required for any E-System.

Section 10.19 Conflicts with DIP Orders. To the extent one or more Loan
Document are inconsistent with any DIP Order, the terms of the most recently entered
DIP Order shall supersede the terms of such Loan Documents.

Section 10.20 Contribution.

(a) [Reserved]
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(b) In the event any Borrower Party (a "Funding Borrower
Party") shall make any payment or payments under this Agreement or shall suffer any
loss as a result of any realization upon any collateral granted by it to secure its
obligations hereunder, such Funding Borrower Party shall have the right to seek
contribution payments from each other Borrower Party (each, a "Contributing
Borrower Party") to the extent permitted by Applicable Law. Nothing in this
Section 10.20(b) shall affect any Borrower Party's joint and several liability to the
Lenders for the entire amount of its Obligations. Each Borrower Party covenants and
agrees that (i) its right to receive any contribution hereunder from a Contributing
Borrower Party shall be subordinate and junior in right of payment to all obligations of
the Borrower Parties to the Lenders hereunder and (ii) it shall not exercise any such
contribution rights unless and until the Obligations shall have been paid in full in cash.

(c) Nothing in this Section 10.20 shall affect the Borrower's
joint and several liability to the Lenders for the entire amount of its Obligations. Each
Borrower Party covenants and agrees that its right to receive any contribution
hereunder from a contributing Borrower Party shall be subordinate and junior in right
of payment to all Obligations of the Borrower to the Lenders hereunder. No Borrower
Party will exercise any rights that it may acquire by way of subrogation hereunder or
under any other Loan Document or at law by any payment made hereunder or
otherwise, nor shall any Borrower Party seek or be entitled to seek any contribution or
reimbursement from any other Borrower Party in respect of payments made by such
Borrower Party hereunder or under any other Loan Document, until all amounts owing
to the Lenders on account of the Obligations are paid in full in cash. If any amounts
shall be paid to any Borrower Party on account of such subrogation or contribution
rights at any time when all of the Obligations shall not have been paid in full, such
amount shall be held by such Borrower Party in trust for the Lender segregated from
other funds of such Borrower Party, and shall, forthwith upon receipt by such
Borrower Party, be turned over to the Lender in the exact form received by such
Borrower Party (duly endorsed by such Borrower Party to the Lenders, if required), to
be applied against the Obligations, whether matured or unmatured, as provided for
herein.

ARTICLE 11

YIELD PROTECTION

Section 11.1 Reserved.

Section 11.2 Illegality. If any change in Applicable Law, any change in
the interpretation or administration of any Applicable Law by any Governmental
Authority, central bank, or comparable agency charged with the interpretation or
administration thereof, or any change in compliance with Applicable Law as a result of
any request or directive (whether or not having the force of law) of any such authority,
central bank, or comparable agency after the Agreement Date, shall make it unlawful for
any Lender to make, maintain, or fund a Term Loan, such Lender shall so notify the
Borrower. Before giving any notice pursuant to this Section 11.2, such Lender shall
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designate a different lending office if such designation will avoid the need for giving such
notice and will not, in the judgment of the Lender, be otherwise disadvantageous to the
Lender. Upon receipt of such notice, notwithstanding anything contained in Article 2, the
Borrower shall repay in full (without prepayment premium) the then outstanding
principal amount of each affected Term Loan, together with accrued interest thereon,
either (a) on the last day of the then current calendar quarter if the relevant Lender may
lawfully continue to maintain and fund such Term Loan to such day or (b) immediately if
the relevant Lender may not lawfully continue to fund and maintain such Term Loan to
such day.

Section 11.3 Increased Costs.

(a) If any change in Applicable Law, any change in the
interpretation or administration of any Applicable Law by any Governmental
Authority, central bank, or comparable agency charged with the interpretation or
administration thereof or any change in compliance with Applicable Law as a result of
any request or directive (whether or not having the force of law) of such Governmental
Authority, central bank, or comparable agency after the Agreement Date (and, for
purposes of this Section 11.3, (i) the Dodd-Frank Wall Street Reform and Consumer
Protection Act (including regulations promulgated with respect thereto), and all
requests, guidelines or directives in connection therewith, and (ii) all requests, rules,
guidelines or directives promulgated by the Bank for International Settlements, the
Basel Committee on Banking Supervision (or any successor or similar authority) or
the United States of America or foreign regulatory authorities, in each case in respect
of this clause ii ,pursuant to Basel III, are, in the case of each of clauses (i) and ii ,
deemed to have gone into effect and been adopted after the Agreement Date):

(i) Shall subject a Lender to any tax, duty, or other
charge with respect to its obligation to make the Term Loans, or shall change the basis of
taxation of payments to such Lender of the principal of or interest on the Term Loans or
in respect of any other amounts due under this Agreement in respect of the Term Loans_
or its obligation to make Term Loans (except for changes in the rate of tax on the overall
net income of the Lender);

(ii) Shall impose, modify, or deem applicable any
reserve (including, without limitation, any imposed by the Board of Governors of the
Federal Reserve System), special deposit, assessment, or other requirement or condition
against assets of, deposits (other than as described in Section 11.5) with or for the
account of, or commitments or credit extended by a Lender, or shall impose on a Lender
any other condition affecting its obligation to make such Term Loans; and the result of
any of the foregoing is to increase the cost to such Lender of making or maintaining any
such Term Loans, or to reduce the amount of any sum received or receivable by the
Lender under this Agreement with respect thereto, and such increase is not given effect in
the determination of the Applicable Rate; or

(iii) Shall impose, modify, or deem applicable any
reserve (including, without limitation, any imposed by the Board of Governors of the
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Federal Reserve System), special deposit, assessment, or other requirement or condition
against assets of, deposits (other than as described in Section 11.5) with or for the
account of, or commitments or credit extended by a Lender,

then promptly upon demand by the affected Lender, each Borrower agrees, jointly and
severally, to pay, without duplication of amounts due under Section 2.8(b), to such
Lender such Additional Amount or amounts as will compensate the Lender for such
increased costs. The affected Lender will promptly notify the Borrower of any event of
which it has knowledge, occurring after the date hereof, which will entitle the Lender to
compensation pursuant to this Section 11.3 and will designate a different lending office if
such designation will avoid the need for, or reduce the amount of, such compensation and
will not, in the reasonable judgment of the Lender, be otherwise disadvantageous to the
Lender. Failure or delay on the part of the Lender to demand compensation pursuant to.
this Section 11.3 shall not constitute a waiver of such Lender's right to demand such
compensation

(b) A certificate of the affected Lender claiming compensation
under this Section 11.3 and setting forth the Additional Amount or amounts to be paid
to it hereunder and calculations therefor shall be conclusive in the absence of manifest
error. In determining such amount, the Lender may use any averaging and attribution
methods. If the Lender demands compensation under this Section 11.3, the Borrower
may at any time, upon at least five (5) Business Days' prior notice to such Lender,
prepay in full the then outstanding affected Term Loans, together with accrued interest
thereon to the date of prepayment.

Section 11.4 Reserved.

Section 11.5 Capital Adequacy. If after the Agreement Date, a Lender
(or any Affiliate of the Lender) shall have determined that the adoption of any Applicable
Law, governmental rule, regulation or order regarding the capital adequacy of banks or
bank holding companies, or any change therein, or any change in the interpretation or
administration thereof by any Governmental Authority, central bank or comparable
agency charged with the interpretation or administration thereof, or compliance by such
Lender (or any Affiliate of such Lender) with any request or directive regarding capital
adequacy (whether or not having the force of law) of any such Governmental Authority,
central bank or comparable agency (but only if such adoption, change, request or
directive occurs after the Agreement Date), has or would have the effect of reducing the
rate of return on such Lender's (or any Affiliate of such Lender) capital as a consequence
of the Commitment or obligations hereunder to a level below that which it could have
achieved but for such adoption, change or compliance (taking into consideration such
Lender's (or any Affiliate of such Lender) policies with respect to capital adequacy
immediately before such adoption, change or compliance and assuming that such
Lender's (or any Affiliate of such Lender) capital was fully utilized prior to such
adoption, change or compliance), then, promptly upon demand by the affected Lender,
the Borrower shall immediately pay to such Lender such Additional Amount or amounts
as shall be sufficient to compensate such Lender for any such reduction actually suffered;
provided, however, that there shall be no duplication of amounts paid to such Lender
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pursuant to this sentence and Section 11.3. A certificate of the affected Lender setting
forth the amount to be paid to such Lender by the Borrower as a result of any event
referred to in this paragraph shall, absent manifest error, be conclusive. For purposes of
this Section 11.5, (i) the Dodd-Frank Wall Street Reform and Consumer Protection Act
(including regulations promulgated with respect thereto), and all requests, guidelines or
directives in connection therewith, and (ii) all requests, rules, guidelines or directives
promulgated by the Bank for International Settlements, the Basel Committee on Banking
Supervision (or any successor or similar authority) or the United States of America or
foreign regulatory authorities, in each case in respect of this clause ii , pursuant to
Basel III, are, in the case of each of clauses (i) and ii ,deemed to have gone into effect
and been adopted after the Agreement Date.

ARTICLE 12

JURISDICTION, VENUE AND WAIVER OF JURY TRIAL

Section 12.1 Jurisdiction and Service of Process. CONSENT TO
JURISDICTION, SERVICE OF PROCESS AND VENUE. ANY LEGAL ACTION OR
PROCEEDING WITH RESPECT TO THIS AGREEMENT OR ANY OTHER LOAN
DOCUMENT SHALL BE BROUGHT EXCLUSIVELY IN THE BANKRUPTCY
COURT AND, IF THE BANKRUPTCY COURT DOES NOT HAVE (OR ABSTAINS
FROM) JURISDICTION, IN THE COURTS OF THE STATE OF NEW YORK IN THE
BOROUGH OF MANHATTAN, COUNTY OF NEW YORK OR OF THE UNITED
STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK,
AND, BY EXECUTION AND DELIVERY OF THIS AGREEMENT, THE CREDIT
PARTIES HEREBY IRREVOCABLY ACCEPT IN RESPECT OF ITS PROPERTY,
GENERALLY AND UNCONDITIONALLY, THE JURISDICTION OF THE
AFORESAID COURTS. THE CREDIT PARTIES FURTHER IRREVOCABLY
CONSENT TO THE SERVICE OF PROCESS OUT OF ANY OF THE
AFOREMENTIONED COURTS AND IN ANY SUCH ACTION OR PROCEEDING
BY THE MAILING OF COPIES THEREOF BY REGISTERED OR CERTIFIED
MAIL, POSTAGE PREPAID, TO THE CREDIT PARTIES AT THEIR ADDRESS FOR
NOTICES SET FORTH ABOVE, SUCH SERVICE TO BECOME EFFECTIVE FIVE
(5) DAYS AFTER SUCH MAILING. NOTHING HEREIN SHALL AFFECT THE
RIGHT OF THE LENDERS OR THE AGENTS TO SERVICE OF PROCESS IN ANY
OTHER MANNER PERMITTED BY LAW OR TO COMMENCE LEGAL
PROCEEDINGS OR OTHERWISE PROCEED AGAINST THE CREDIT PARTIES IN
ANY OTHER JURISDICTION. THE CREDIT PARTIES HEREBY EXPRESSLY AND
IRREVOCABLY WAIVE, TO THE FULLEST EXTENT PERMITTED BY LAW,
ANY OBJECTION WHICH IT MAY NOW OR HEREAFTER HAVE TO THE
JURISDICTION OR LAYING OF VENUE OF ANY SUCH LITIGATION BROUGHT
IN ANY SUCH COURT REFERRED TO ABOVE AND ANY CLAIM THAT ANY
SUCH LITIGATION HAS BEEN BROUGHT IN AN INCONVENIENT FORUM.

Section 12.2 Consent to Venue. EACH BORROWER PARTY
HEREBY IRREVOCABLY WAIVES ANY OBJECTION IT WOULD MAKE NOW
OR HEREAFTER FOR THE LAYING OF VENUE OF ANY SUIT, ACTION, OR
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PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY
OTHER LOAN DOCUMENT BROUGHT IN THE BANKRUPTCY COURT OR IF
THE BANKRUPTCY COURT ABSTAINS, FEDERAL COURTS OF THE UNITED
STATES SITTING IN NEW YORK COUNTY, NEW YORK, AND HEREBY
IRREVOCABLY WAIVES ANY CLAIM THAT ANY SUCH SUIT, ACTION, OR
PROCEEDING HAS BEEN BROUGHT IN AN INCONVENIENT FORUM.

Section 12.3 Waiver of Jury Trial. EACH BORROWER PARTY AND
EACH LENDER, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE
LAW, WAIVES, AND OTHERWISE AGREES NOT TO REQUEST, A TRIAL BY
JURY IN ANY COURT AND IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM OF ANY TYPE IN WHICH ANY BORROWER PARTY, ANY
LENDER OR ANY OF THEIR RESPECTIVE SUCCESSORS OR ASSIGNS IS A
PARTY, AS TO ALL MATTERS AND THINGS ARISING DIRECTLY OR
INDIRECTLY OUT OF THIS AGREEMENT, THE OTHER LOAN DOCUMENTS,
AND THE RELATIONS AMONG THE PARTIES LISTED IN THIS ARTICLE 12.

ARTICLE 13

DIP AGENT

Section 13.1 Authorization and Action. Each Lender hereby irrevocably
appoints WBOX 2014-4 Ltd. as DIP Agent hereunder and authorizes the DIP Agent to
take such action on its behalf, including execution of the Loan Documents, as applicable,
and to exercise such powers under this Agreement and the other Loan Documents as
agreed by Majority Lenders, together with such actions and powers as are reasonably
incidental thereto. Each Lender hereby acknowledges that the DIP Agent shall not have
by reason of this Agreement assumed a fiduciary relationship in respect of any Lender,
regardless of whether an Event of Default has occurred or is continuing. Without limiting
the generality of the foregoing, the DIP Agent shall, at the direction of Majority Lenders,
have the sole and exclusive authority to (a) act as the disbursing and collecting agent for
Lenders with respect to all payments and collections arising in connection with the Loan
Documents, (b) execute and deliver as DIP Agent each Loan Document, including any
intercreditor or subordination agreements, and accept delivery of each Loan Document
from any Obligor or other Person and to perform all of its undertakings and obligations
thereunder, (c) act as DIP Agent for the Secured Parties for purposes of perfecting and
administering Liens under the Loan Documents, and for all other purposes stated therein,
(d) manage, supervise or otherwise deal with Collateral, and (e) take any action or
otherwise exercise any rights or remedies with respect to any Collateral under the Loan
Documents, requirements of Applicable Law or otherwise. In performing its functions
and duties under this Agreement, the DIP Agent shall act solely as agent of Lenders, and
shall not assume, or be deemed to have assumed, any obligation toward, or relationship
of agency or trust with or for, Obligors. As to any matters not expressly provided for by
this Agreement and the other Loan Documents, the DIP Agent shall act or refrain from
acting (and shall be fully protected in so acting or refraining from acting) upon the
instructions of Majority Lenders (accompanied by indemnity satisfactory to the DIP
Agent and subject to the indemnification set forth in Section 13.5), whenever such
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instruction shall be requested by the DIP Agent or required hereunder, or a greater or
lesser number of Lenders if so required hereunder or under any other Loan Document,
and such instructions shall be binding upon all Lenders; provided, that the DIP Agent
shall be fully justified in failing or refusing to take any action which exposes the DIP
Agent to any liability or which is contrary to this Agreement, the other Loan Documents
or applicable law, unless the DIP Agent is indemnified to its satisfaction by the other
Lenders against any and all liability and expense which it may incur by reason of taking
or continuing to take any such action. When the DIP Agent seeks the consent or approval
of Majority Lenders (or a greater or lesser number of Lenders as required in this
Agreement or any other Loan Document), with respect to any action hereunder, the DIP
Agent shall send notice thereof to each Lender and shall notify each Lender at any time
that Majority Lenders (or such greater or lesser number of Lenders) have instructed the
DIP Agent to act or refrain from acting pursuant hereto. _

Section 13.2 DIP Agent's Reliance, Etc. Neither the DIP Agent, any
Affiliate of the DIP Agent, nor any of their respective directors, officers, agents or
employees shall be liable for any action taken or omitted to be taken by it or them under
or in connection with this Agreement or the other Loan Documents, except for its or their
own gross negligence or willful misconduct, as determined by a final non-appealable
order of a court of competent jurisdiction Without limitation of the generality of the
foregoing, the DIP Agent: (i) may treat each Lender party hereto as the holder of
Obligations until the DIP Agent receives an executed assignment and acceptance
agreement from such Lender; (ii) may consult with legal counsel (who may be counsel
for the Obligors), independent public accountants and other experts selected by it and
shall not be liable for any action taken or omitted to be taken in good faith by it in
accordance with the advice of such counsel, accountants or experts; (iii) makes no
warranties or representations to any Lender and shall not be responsible to any Lender for
any recitals, statements, warranties or representations made in or in connection with this
Agreement or any other Loan Documents; (iv) shall not be responsible to any Lender for
the due execution, legality, validity, enforceability, genuineness, sufficiency or value of
this Agreement or the other -Loan Documents or any -other instrument or document
furnished pursuant hereto or thereto; (v) shall not be liable to any Lender for any action
taken, or inaction, by the DIP Agent pursuant to the terms hereof upon the instructions of
Majority Lenders (or a greater or lesser number of Lenders if so required hereunder or
under any other Loan Document) or refraining to take any action pending such
instructions; (vi) shall not be liable for any apportionment or distributions of payments
made by it in good faith pursuant to this Agreement; (vii) shall incur no liability under or
in respect of this Agreement or the other Loan Documents by acting upon any notice,
consent, certificate, message or other instrument or writing (which may be by telephone,
facsimile, telegram, cable, e-mail or other electronic transmission) believed in good faith
by it to be genuine and signed or sent by the proper party or parties; and (viii) may
assume that no Default or Event of Default has occurred and is continuing, unless the DIP
Agent has actual knowledge of the Default or Event of Default, has received notice from
any Obligor or Parent's independent certified public accountants stating the nature of the
Default or Event of Default, or has received notice from a Lender stating the nature of the
Default or Event of Default and that such Lender considers the Default or Event of
Default to have occurred and to be continuing. In the event any apportionment or
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distribution described in clause (vi) above is determined to have been made in error, the
sole recourse of any Person to whom payment was due but not made shall be to recover
from the recipients of such payments any payment in excess of the amount to which they
are determined to have been entitled. The DIP Agent shall not be responsible or liable
for special, indirect, punitive or consequential loss or damage of any kind whatsoever
(including, but not limited to, loss of profit) irrespective of whether the DIP Agent has
been advised of the likelihood of such loss or damage and regardless of the form of
action. In no event shall the DIP Agent be responsible or liable for any failure or delay in
the performance of its obligations hereunder arising out of or caused by, directly or
indirectly, forces beyond its control, including without limitation, strikes, work
stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear or
natural catastrophes or acts of God, future changes in applicable law or regulation, and
interruptions, loss or malfunctions of utilities, communications or .computer (software and
hardware) services; it being understood that the DIP Agent shall use reasonable efforts
consistent with accepted practices in the banking industry to resume performance as soon
as practicable under the circumstances.

Section 13.3 Rights of the DIP Agent as a Lender. The Person serving
as the DIP Agent hereunder shall have the same rights and powers under this Agreement
and the other Loan Documents in its capacity as a Lender, if any, as any other Lender and
may exercise the same as though it were not the DIP Agent; and the terms "Lender,"
"Lenders," and "Majority Lenders" shall, unless otherwise expressly indicated, include
such Person in its individual capacity as a Lender. The Person serving as the DIP Agent
hereunder may accept deposits from, lend money to, and generally engage in any kind of
business with, Obligors or any Subsidiary of an Obligor or other Affiliate thereof, all as if
it were not the DIP Agent and without any duty to account therefor to any other Lender.

Section 13.4 Lender Credit Decision. Each Lender acknowledges that it
has, independently and without reliance upon the DIP Agent or any other Lender and
based on the financial statements referred to herein and such other documents and
information as it has deemed appropriate, made its own credit analysis and decision to
enter into this Agreement. Each Lender also acknowledges that it will, independently
and without reliance upon the DIP Agent or any other Lender and based on such
documents and information as it shall deem appropriate at the time, continue to make its
own credit decisions in taking or not taking action under this Agreement, any other Loan
Document or related agreement or any document furnished hereunder or thereunder. The
DIP Agent shall not have any duty or responsibility, either initially or on an ongoing
basis, to provide any Lender with any credit or other similar information regarding
Obligors.

Section 13.5 Indemnification. Lenders agree to indemnify the DIP
Agent (to the extent not reimbursed by Obligors), in accordance with their respective
Term Loan Percentages, from and against any and all liabilities, obligations, losses,
damages, penalties, actions, judgments, suits, costs, expenses or disbursements of any
kind or nature whatsoever which may be imposed on, incurred by, or asserted against
Agent in any way relating to or arising out of this Agreement or any other Loan
Document or any action taken or omitted by the DIP Agent under this Agreement or any
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other Loan Document; provided that no Lender shall be liable for any portion of such
liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs,
expenses or disbursements resulting from the DIP Agent's gross negligence or willful
misconduct, as determined by a final non-appealable order of a court of competent
jurisdiction. Without limitation of the foregoing, each Lender agrees to reimburse the
DIP Agent promptly upon demand for its ratable share, as set forth above, of any out-of-
pocket expenses (including attorneys' fees) incurred by the DIP Agent in connection with
the preparation, execution, delivery, administration, modification, amendment or
enforcement (whether through negotiation, legal proceedings or otherwise) of, or legal
advice in respect of rights or responsibilities under, this Agreement and each other Loan
Document, to the extent that the DIP Agent is not reimbursed for such expenses by
Obligors. The obligations of Lenders under this Section 13.5 shall survive the Payment
in Full and the termination of this Agreement. If after payment and distribution of any
amount by the DIP Agent to Lenders, any Lender or any other Person, including
Obligors, any creditor of any Obligor, a liquidator, administrator or trustee in bankruptcy,
recovers from the DIP Agent any amount found to have been wrongfully paid to the DIP
Agent or disbursed by the DIP Agent to Lenders, then each Lender shall reimburse the
DIP Agent any amount received by such Lender.

Section 13.6 Rights and Remedies to Be Exercised by the DIP Agent
Onlv. Each Lender agrees that, except as set forth in Section 10.4, no Lender shall have
any right individually (i) to realize upon the security created by this Agreement or any
other Loan Document, (ii) to enforce any provision of this Agreement or any other Loan
Document, or (iii) to make demand under this Agreement or any other Loan Document.

Section 13.7 Agency Provisions Relating to Collateral; Release of Liens
and Guaranties. Each Lender hereby irrevocably authorizes and ratifies the DIP Agent's
entry into this Agreement and the Loan Documents for the benefit of the Secured Parties.
Each Lender hereby irrevocably agrees that any action taken by the DIP Agent with
respect to the Collateral in accordance with the provisions of this Agreement or the Loan
Documents, and the exercise by the DIP Agent of the powers set forth herein. or therein,
together with such other powers as are reasonably incidental thereto, shall be authorized
by and binding upon all Lenders. The DIP Agent is hereby irrevocably authorized on
behalf of all Lenders, without the necessity of any notice to or further consent from any
Lender to take any action with respect to any Collateral or the Loan Documents which
may be necessary to perfect and maintain perfected the DIP Agent's Liens upon the
Collateral, for its benefit and the ratable benefit of Lenders. Lenders hereby irrevocably
agree that the Liens granted to or held by the DIP Agent upon any Collateral shall be
automatically released (i) upon Payment in Full; or (ii) if such Collateral constitutes
property being sold or disposed of and Borrower certifies to the DIP Agent that the sale
or disposition is made in compliance with the terms of this Agreement (and the DIP
Agent may rely conclusively on any such certificate, without further inquiry), and to the
extent that the property being sold or disposed of constitutes 100% of the Equity Interest
of a Subsidiary, the DIP Agent is authorized and directed to release any Guaranty
Agreement provided by such Subsidiary; or (iii) if such Collateral constitutes leased
property in which no Obligor owned any interest at the time the Lien was granted or at
any time thereafter and such lease has expired or been terminated in a transaction not
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prohibited by this Agreement; or (iv) in connection with any foreclosure sale or other
disposition of Collateral and the exercise of remedies pursuant to Section 9.2 after the
occurrence and during the continuation of an Event of Default. Except as provided in the
preceding sentence, the DIP Agent will not release any Liens on Collateral without the
prior written authorization of Majority Lenders. Any such release shall not in any
manner discharge, affect or impair the Obligations or any Liens (other than those
expressly being released) upon (or obligations of the Obligors in respect o fl all interests
retained by the Obligors, including the proceeds of any sale, all of which shall continue to
constitute part of the Collateral. Upon request by the DIP Agent at any time, Lenders
will confirm in writing the DIP Agent's authority to release particular types or items of
Collateral pursuant hereto. The DIP Agent shall have no obligation whatsoever to any
Lender or to any other Person to assure that the Collateral exists or is owned by any
Obligor or is cared for, protected or insured or has been encumbered or that the Liens
granted to the DIP Agent by a DIP Order, herein or pursuant to the Loan Documents have
been properly or sufficiently or lawfully created, perfected, protected or enforced or are
entitled to any particular priority, or to exercise at all or in any particular manner or under
any duty of care, disclosure or fidelity, or to continue exercising, any of its rights,
authorities and powers granted or available to Agent in this Section 13.7 or in any of the
Loan Documents, it being understood and agreed that in respect of the Collateral, or any
act, omission or event related thereto, the DIP Agent may act in any manner it may deem
appropriate, in its reasonable discretion, but consistent with the provisions of this
Agreement and the other Loan Documents, including given the DIP Agent's own interest
in the Collateral as a Lender, if any, and that the DIP Agent shall have no duty or liability
whatsoever to any Lender. The Obligors and Lenders hereby irrevocably authorize the
DIP Agent, based upon the instruction of Majority Lenders, to credit bid and purchase
(either directly or through one or more acquisition vehicles) or to sell or otherwise
dispose of (or to consent to any such sale or other disposition o~ all or any portion of the
Collateral at any sale thereof conducted by the DIP Agent under the provisions of the
Code or the PPSA], including pursuant to Sections 9-610 or 9-620 of the Code, at any
sale thereof conducted under the provisions of the Bankruptcy Code, including Section
363 of the Bankruptcy Code or pursuant to a plan of reorganization, or at any sale or
foreclosure conducted by the DIP Agent (whether by judicial action or otherwise) in
accordance with applicable law.

Section 13.8 DIP Agent's Right to Purchase Commitments. The DIP
Agent shall have the right, but shall not be obligated, at any time upon written notice to
any Lender and with the consent of such Lender, which may be granted or withheld in
such Lender's reasonable discretion, to purchase for the DIP Agent's own account all of
such Lender's interests in this Agreement, the other Loan Documents and the
Obligations, for the face amount of the outstanding Obligations owed to such Lender,
including all accrued and unpaid interest and fees.

Section 13.9 Resignation of the DIP Agent; Appointment of Successor.
The DIP Agent may resign as DIP Agent at any time by notifying the Lenders and the
Borrower. If the DIP Agent shall resign under this Agreement, then, (i) Majority Lenders
shall have the right to appoint a successor agent or (ii) if a successor agent shall not be so
appointed and approved within the fifteen (15) day period following the retiring DIP
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Agent's notice to Lenders and Borrower of its resignation, then the retiring DIP Agent
may, on behalf of the Lenders appoint a successor agent who shall serve as the DIP
Agent until such time as Majority Lenders appoint a successor agent or ratify the retiring
D1P Agent's appointment of a successor agent. Upon its appointment, such successor
agent shall succeed to the rights, powers and duties of the DIP Agent and the term "DIP
Agent" shall mean such successor effective upon its appointment, and the retiring DIP
Agent's rights, powers and duties as DIP Agent shall be terminated without any other or
further act or deed on the part of such retiring DIP Agent or any of the other parties to
this Agreement. After the resignation of the DIP Agent hereunder, the provisions of this
Article 13, Section 6.18 and Section 10.2 shall inure to the benefit of the former DIP
Agent and its sub-agents and the former DIP Agent shall not by reason of such
resignation be deemed to be released from liability for any actions taken or not taken by it
while it was the DIP Agent under this Agreement. The fees paid by Borrower to any
successor DIP Agent shall be the same as those payable to its predecessor unless
otherwise agreed between Borrower and such successor DIP Agent. Notwithstanding
anything herein to the contrary, so long as no Default or Event of Default shall have
occurred and be continuing, the DIP Agent may not be replaced without the Borrower's
consent.

ARTICLE 14

COLLATERAL

Section 14.1 Grant of Security Interest. To secure payment and
performance of all Obligations, each Borrower Party hereby grants to the DIP Agent, for
itself and the benefit of the Secured Parties, a continuing security interest in, a Lien upon,
and a right of set-off against, and hereby assigns to the DIP Agent, for itself and the
benefit of the Secured Parties, as security for the Obligations, all tangible and intangible
property of such Borrower Party, whether now owned or hereafter acquired or existing
and wherever located, including, without limitation (collectively, the "Collateral"):

(a) all Accounts,

(b) all Books and Records,

(c) all Chattel Paper,

(d) all Commercial Tort Claims,

(e) all Contracts,

(~ all Deposit Accounts and money and all cash, checks, other
negotiable instruments, funds and other evidences of payments held therein, (y)
Securities Accounts and Security Entitlements (as defined in the UCC) and securities
credited thereto and, in each case, all cash, checks and other property held therein or
credited thereto

(g) all Documents,
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(h) all Equipment,

(i) all Equity Interests,

(j) all Fixtures,

(k) all General Intangibles (or "intangibles" under any
applicable Canadian PPSL),

(I) a1lInventory,

(m) all Goods (including, without limitation, Inventory,
Equipment and As-Extracted Collateral),

(n) a1lInsurance,

(o) all intellectual property,

(p) a1lInstruments,

(q) all Investment Property,

(r) all Letter-of-Credit Rights,

(s) all machinery,

(t) all Money,

(u) all owned real estate,

(v) all Payment Intangibles,

(w) all rea} property leaseholds,

(x) all Receivables and Receivables Records,

(y) all Securities Accounts,

(z) all Securities,

(aa) all Vehicles,

(bb) to the extent not otherwise included in the foregoing, all
coal and other minerals severed or extracted from the ground (including all severed or
extracted coal purchased, acquired or obtained from other Persons), and all Accounts,
General Intangibles and Products and Proceeds thereof or related thereto, regardless of
whether any such coal or other minerals are in raw form or processed for sale and
regardless of whether or not the Borrower Party or any Obligor had an interest in the
coal or other minerals before extraction or severance;
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(cc) to the extent not otherwise included above, all other
personal property of any kind and all Collateral Records and Collateral Support
relating to any of the foregoing; and

(dd) to the extent not covered by clauses (a) through (cc) of this
sentence, all other personal property and interest in property of such Borrower Party
whether or not subject to the UCC, whether tangible or intangible, and all Proceeds
and products of each of the foregoing and all accessions to, substitutions and
replacements for, and rents, profits and products of, each of the foregoing, including
any and all Proceeds of any insurance, indemnity, warranty or guaranty payable to
such Borrower Party from time to time with respect to any of the foregoing; provided,
that upon entry of the Final Order to the extent approved by the Bankruptcy Court,
"Collateral" shall include and a Lien shall attach to any Avoidance Proceeds.

Anything herein to the contrary notwithstanding, in no event shall the security interest
granted under this Section 14.1 attach to (a) any Excluded Assets, (b) any properties and
assets in which the DIP Agent is required to release its Liens pursuant to the provisions
hereof on and after such release and (c) any properties and assets that no longer secure
the Term Loans or any Obligations in respect thereof pursuant to the provisions hereof on
and after such release, provided that, in the case of clauses (b) and (c), if such Liens are
required to be released as a result of the sale, transfer or other disposition of any
properties or assets of any Borrower Party, such assets or properties will cease to be
excluded from the Collateral if the Borrower Party thereafter acquires or reacquires such
assets or properties. As of the Agreement Date, the Collateral includes, but is not limited
to, the assets set forth in Schedule 14.1.

Section 14.2 Lien Perfection; Further Assurances. Obligors shall deliver
(a) such UCC-1 financing statements as are required by the UCC and (b) such other
instruments, assignments or documents as are necessary to perfect DIP Agent's Lien
upon any of the Collateral and shall take such other action as may be required to perfect
or to continue the perfection.of DIP Agent's Lien upon the Collateral. Each Obligor
hereby authorizes DIP Agent to file (but DIP Agent shall not be obligated to so file) any
such financing statement in any filing office in any UCC jurisdiction, including financing
statements that (A) indicate the Collateral by any description which reasonably
approximates the description contained in Section 14.1 and (B) contain any other
information required by part 5 of Article 9 of the UCC for the sufficiency or filing office
acceptance of any financing statement or amendment, including whether such Obligor is
an organization, the type of organization and any organization identification number
issued to such Obligor. At DIP Agent's request, each Obligor shall also promptly
execute or cause to be executed and shall deliver to Agent any information, and all
documents, instruments and agreements as are necessary or as reasonably requested by
Agent, to give effect to or carry out the terms or intent of this Article 14.

[remainder of gage intentionally left blank; si nag ture pages follow]
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IN Wl"rN1 SS WHEREOF, the parties hereto I~ati~e caused this .Agreement
to be executed by their c~t~ly atitl~oriaed officers, a!1 as of tl~e ~i3y and ~=ear ~1•st abo~~e
written.

E30RRO~TJER: XIN~:RGY COR['.

'~ J

/~~~~ ~ ~ ~
Bv: / ~~

Name: M ~ ~ ~a ~ 1 R. casf~e
Title: Cti.~-~ ~''~,~n~,~{ o~'~;r~r

PAR~,NT: XINERGY L'I~D.

1~
B~:

Name: 1'"~ r~ ~+, < R. Cas ~°
Title: c (,. t ~ ~;n~wc~t( o f~; r-~,-

[Sis~nature Page to DtP Credit Agreement)
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement
to be execrzted by their duly authorized officers, alf as of the day acid year first above
written.

SUBSIDIARY GUARANTORS: XINERGY FINANCE (US) INC.

BY ~~

Name: ~, CsxgF(e,
1"itle: C~e1' Ftt~a1U~~~ Oi~~~►

XTNERGY ST~2AIGHT CREEK, INC.
XTNERGY SALES, INC.
XTNERGY LAND, INC.
MIDDLE FORK MINING, INC.
BIG ~tUN MINING, INC.
XINERGY OF NEST VIRGINIA, INC.
SHENANDOAH ENERGY, LLC
RAVEN CREST MTNERAI,S, LLC
RAVEN CREST LEASING, L1..0
RAVEN CREST MiNlNG, LLC
RAVEN CREST CUNIRACTING, LLC
SOUTH FQRK COAL COMPANY, LLC
PINNACLE INSURANCE GROUP LLC
BRIER CREEK COAL COMI'ANY, LLC
BULL CREEK PROCESSING
COMPANY, LLC
XINEI2GY OF VIRGINIA, INC.
HIGH MAF, LLC
WISE LOADING SERVICES, LLC
STRATA FUELS, LLC
TRUE ENERGY, LLC
W~ITEWATER RESOURCES, LLC
WHITEWATER CONTRACTING, LLC
SEWELL MOUNTAIN COAL CO., LLC

f,~

B; r ~`~Y
Name: M.tct,~o~,e( RC:a~te
Title: C~~~ ~~~~

[Signature Page to DTP Credit Agreement)
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LENDEKS: WBOX 2014-4 LTD.

~.

By:

Mark Su•eFling
General Counsel &Chief Operating Officer
Whitebox Advisors LLC

[Signature Pagc to DIP Credit Agreement]
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Highbridge International LLC

By: Highbridge Capital Management, LLC,
as trading rnager

'lame: 7o,✓n fi e~~✓ SC RL
Title: Mgn~r~~xn~W t? 2t,~c~r 2

Highbridge Tactical Credit &Convertibles
Master Fund, L.P.

By: Highbridge Capital Management, LLC,
as trading rr~a ~r

By:

Titte; Mp,~~~t~v~, Or2~~Dr

[Signature Page to DtP Credit Agreement]-
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DIP Agent: WBOX 2014-4 LTD.

Name: Mark Strefling
Title: General Counsel &Chief Operating Officer

Whitebox Advisors LLC

/

~.JBy:

[Signature Page to DIP Credit Agreement)
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Annex I

COMMITMENTS

Lender Initial Term Loan Delayed Draw Tcr►n Loan
Commitment Commitment

WBOX 2014-4 Ltd. $13,750,000 $6,250,000

Highbridge $10,450,000 $4,750,000

International LLC,

Highbridge Tactical $3,300,000 $1,500,000
Credit &Convertibles
Master Fund, L.P.

Total $ 27,500,000 $ 12,500,000

#87067373v8
Doc#: US 1:9959249v24
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Annex II

ADDRESSES

Doc#: US1:9959249v24
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ANNEX III

Initial Budget

Dora: usi:~~s~za~~za
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ANNEX IV

Form of Interim Order

Doc#: US I :995924924
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

In re:

XINCRGY LTD., et al.,

Debtors.'

Chapter ll

Case No. 15-70444 (PMB)

(Jointly Administered)

x

FINAL ORDER (I) AUTHORIZING DEBTORS (A) TO OBTAIN
POSTPETITION FINANCING PURSUANT TO 11 U.S.C. §§ 105, 361, 362,
364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1) AND 364(e) AND (B) TO UTILIZE

CASH COLLATERAL PURSUANT TO 11 U.S.C. § 363 AND (II) GRANTING
ADEQUATE PROTECTION TO PREPETITION SECURED PARTIES

PURSUANT TO 11 U.S.C. && 361, 362, 363 AND 364

Upon the motion (the "Motion"), dated April 6, 2015 (the "Petition Date"), of the

above-captioned debtors and debtors in possession (each, a "Debtor" and collectively, the

"Debtors") in the above-captioned chapter 11 cases (the "Cases" or "Chapter 11 Cases"),

pursuant to sections 105, 361, 362, 363 and 364 of title 11 of the United States Code, l 1 U.S.C.

§§ 101 et sec . (as amended, the "Bankruptcy Code"), Rules 4001 and 9014 of the Federal Rules

of Bankruptcy Procedure (as amended, the "Bankruptcy"), seeking, among other things:

(I) authorization for Debtor Xinergy Corp. (the "Borrower") to obtain

postpetition financing consisting of a senior secured non-amortizing new money term

loan credit facility up to an aggregate principal amount of $40,000,000 (the "DIP

Facility" and together with all agreements, documents, guarantees, certificates and

instruments delivered or executed from time to time in connection therewith, as hereafter

~ The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed on
Schedule 1 attached to the Motion.
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amended, restated, amended and restated, supplemented, or otherwise modified from time

to time in accordance with the terms thereof and hereof, collectively, the "DIP

Documents") by and among the Borrower, guarantors party thereto and other credit

parties signatories thereto, WBOX 2014-4 Ltd., as administrative agent (in such capacity,

the "DIP Agent"), for and on behalf of itself and the other lenders thereto from time to

time (initially, the "Initial DIP Lenders" and, following the post-closing assignments

described herein, the "DIP Lenders");

(II) authorization for Xinergy Ltd., an Ontario corporation that is the parent of

the Borrower (the "Parent'), and any and all of the Borrower's and Parent's current,

direct or indirect subsidiaries (other than the Borrower) (collectively with the Parent, the

"Guarantors") to unconditionally guarantee on a joint and several basis all obligations

arising under the DIP Facility;

(III) authorization for the Debtors to execute and deliver the DIP Documents

and to perform such other and further acts as may be necessary or appropriate in

connection therewith;

(IV) authorization for the Debtors to immediately use proceeds of the DIP

Facility upon entry of the interim order entered on April 7, 2015 [Docket No. 43] (the

"Interim Order") to (a) pay in full the Prepetition Term Loan Debt (as defined below),

including any interest, fees, expenses and other charges accrued through the date of

payment, and, upon such payment, receive the simultaneous release and termination of

the liens, claims and encumbrances of the Prepetition Lenders (as defined below) in

accordance with the Interim Order (the "Refinancing"), and (b) provide working capital

to the Debtors and pay fees and expenses in connection with the Cases;
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(V) authorization for the Debtors to (i) use the Cash Collateral (as defined

below) pursuant to sections 361, 362 and 363 of the Bankruptcy Code, in each case in

accordance with the relative priorities set forth more fully below, but subject in all

respects to the Carve-Out (as defined below), and (ii) provide adequate protection on the

terms set forth in the Interim Order and this Final Order to the Prepetition Lenders (as

defined below) until the consummation of the Refinancing and expiration of the

Challenge Period_(as_d_efined below) with no challenge having been brought or, if such a

challenge is brought, upon the entry of a final judgment resolving such challenge in favor•

of the Prepetition Lenders, and Prepetition Secured Noteholders (as defined below)

whose liens and security interests are being primed by the DIP Facility;

(VI) authorization for the DIP Agent, as applicable, to terminate the applicable

DIP Documents upon the occurrence and continuance of an Event of Default (as defined

therein);

(VII) authorization to grant first priority superpriority claims to the DIP Lenders

and first priority liens in favor of the DIP Agent (for the benefit of the DIP Lenders) on

all prepetition and postpetition property of the Debtors' estates and all proceeds thereof

(but excluding a lien on Avoidance Actions (as defined below), but including, upon entry

of this order granting the relief requested in the Motion on a final basis (the "Final Order"

or the "Order"), any Avoidance Proceeds (as defined below)), subject to the Carve-Out

(as defined below) and the terms of this Order;

(VIII) subject to and only effective upon the entry of this Final Order granting

such relief, the waiver by the Debtors of any right to surcharge against the DIP Collateral



C~~~~OX~}'44 D~o~~~ Filed 05/08/15 Entered 05/OE/15 1~:~~:~~ Desc ~nit~it
DocumeF~~ge ~~~~ of 57

or Prepetition Collateral (as each are defined below) pursuant to section 506(c) of the

Bankruptcy Code or otherwise;

(IX) modification of the automatic stay set forth in section 362 of the

Bankruptcy Code to the extent necessary to implement and effectuate the terms of the

DIP Documents and this Final Order; and

(X) a waiver of any applicable stay with respect to the effectiveness and

enforceability of this Final Order (including under Bankruptcy Rule 6004); and

The interim hearing on the Motion having been held by this Court on April 7,

2015 (the "Interim Hearing"), pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), and this

Court having entered the Interim Order that, among other things: (a) authorized the Borrower, on

an interim basis, to borrow from the DIP Lenders under the DIP Documents up to an aggregate

principal or face amount not to exceed $7.5 million plus the amount necessary to consummate

the Refinancing to (w) find the operational and working capital needs of the Debtors, (x) pay the

fees, costs and expenses incurred by the Debtors in connection with these Cases, (y) consummate

the Refinancing and execute any documents related thereto and (z) pay the fees, costs and

expenses incurred in connection with the foregoing, (b) authorized the Debtors' use of Cash

Collateral pursuant to the terms of the Interim Order, and (c) granted the liens, superpriority

claims and adequate protection described therein. This Court scheduled, pursuant to Bankruptcy

Rules 4001(b)(2) and 4001(c)(2), the final hearing (the "Final Hearing") to consider entry of this

Final Order on May 5, 2015 at 10:00 a.m. (EST).

The Final Hearing having been held by this Court on May 5, 2015, pursuant to

Bankruptcy Rules 4001(b)(2) and 4001(c)(2), where the Court heard the Motion and the Limited

Objection to the Motion filed by Jon Nix, by counsel, which Limited Objection is hereby
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OVERRULED for the reasons stated on the record and incorporated herein, and upon the

record made by the Debtors at the Interim Hearing and at the Final Hearing and after due

deliberation and consideration and sufficient cause appearing therefor;

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that:

1. Jurisdiction. This Court has core jurisdiction over these Cases, this

Motion, and the parties and property affected hereby under 28 U.S.C. §§ 157(b) and 1334.

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

2. Notice. The notice given by the Debtors of the Motion, the Interim

Hearing and the Final Hearing was, in the Debtors' belief, the best available under the

circumstances and included service upon (a) the United States Trustee for the Western District of

Virginia; (b) counsel to the agent for the Debtors' Prepetition Lenders; (c) counsel to the

Debtors' postpetition lenders; (d) counsel to the Prepetition Indenture Trustee (as defined

below); (e) counsel to the ad hoc group of the Debtors' Prepetition Secured Noteholders (as

defined below); (fl counsel to Wells Fargo Bank, National Association as collateral trustee; (g)

the United States Securities and Exchange Commission; (h) the Canadian Revenue Agency; (i)

the Ontario Securities Commission; (j) the Internal Revenue Service; (k) the Office of the United

States Attorney for the Western District of Virginia; (1) the parties included on the Debtors'

consolidated list of thirty (30) largest unsecured creditors; and (m) all other known parties

asserting a lien against the Debtors' assets. Such notice constitutes due and sufficient notice

under the circumstances and complies with Bankruptcy Rules 4001(b) and (c) end applicable

local rules. No further notice of the relief sought at the Final Hearing is necessary or required.

3. Creditors' Committee Formation. No statutory committee of unsecured

creditors has yet been appointed in the Chapter 11 Cases (the "Creditors Committee")

5
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4. Debtors' Stipulations. Without prejudice to the rights of any other party-

in-interest (but subject to the limitations thereon contained in paragraph 25 below) the Debtors

admit, stipulate and agree that:

(a) The Prepetition Credit Agreement.

(i) Xinergy, as borrower, Xinergy Ltd., as parent, other guarantors party

thereto and the lenders party thereto (the "Prepetition Lenders") are parties to that certain Credit

Agreement dated as of December 21, 2012 (as amended, supplemented or otherwise modified _

from time to time, the "Prepetition Credit Agreement", and together with all agreements,

documents, certificates and instruments, including, without limitation the Prepetition Collateral

Trust Agreement (as defined below) delivered or executed from time to time in connection

therewith, as amended, restated, amended and restated, supplemented, or otherwise modified

from time to time in accordance with the terms thereof, collectively, the "Prepetition Term Loan

Documents"), pursuant to which the Prepetition Lenders made term loans available to the

Prepetition Borrower (the "Prepetition Loans").

(ii) As of the Petition Date, the outstanding aggregate principal amount due

under the Prepetition Credit Agreement was $20,000,000 (together with all other outstanding

Obligations, as defined in the Prepetition Credit Agreement, including prepetition and

postpetition interest, fees, expenses and other charges, the "Prepetition Term Loan Debt")

(iii) To secure the Prepetition Term Loan Debt, the Debtors entered into

various security agreements and other collateral documents, pursuant to which they granted to

the Prepetition Lenders, valid, binding, perfected, first-priority liens and security interests (the

"Prepetition Term Loan Liens") in substantially all of their assets, including, among other things,

as the following terms are defined in the Frepetition Term Loan Documents: (a) Accounts;
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(b) Chattel Paper; (c) Documents; (d) Fixtures; (e) General Intangibles (or "intangible" under

any applicable Canadian PPSL); (~ Goods (including, without limitation, Inventory, Equipment

and As-Extracted Collateral); (g) Instruments; (h) Insurance; (i) Intellectual Property; (j)

Investment Related Property (including, without limitation, Deposit Accounts); (k) Letter-of-

Credit Rights; (1) Money; (m) Receivables and Receivables Records; (n) Commercial Tort

Claims; (o) to the extent not otherwise included in the foregoing, all coal and other minerals

__ severed or extracted from the ground (including all severed or extracted coal purchased, acquired

or obtained from other Persons), and all Accounts, General Intangibles and Products and

Proceeds thereof or related thereto, regardless of whether any such coal or other minerals are in

raw form or processed for sale and regardless of whether or not the Company or any Grantor had

an interest in the coal or other minerals before extraction or severance; (p) to the extent not

otherwise included above, all other personal property of any kind and all Collateral Records,

Collateral Support and Supporting Obligations relating to any of the foregoing; and (q) to the

extent not otherwise included above, all Proceeds, products, accessions, rents and profits of or in

respect of any of the foregoing (collectively, the "Prepetition Term Loan Collateral").

(b) The Prepetition Secured Notes.

(i) Pursuant to that certain indenture, dated as of May 6, 2011 (as heretofore

supplemented from time to time, the "Prepetition Indenture") by and among Xinergy Corp., as

issuer, the guarantors listed therein and Wells Fargo Bank, National Association, as trustee and

collateral trustee (in such capacities, the "Prepetition Indenture Trustee"), Xinergy Corp. issued

9.25% senior secured notes due 2019 (the "Prepetition Secured Notes", and holders thereof, the

"Prepetition Secured Noteholders", and together with the Prepetition Lenders and the Prepetition

Indenture Trustee, collectively, the "Prepetition Secured Parties")

7
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(ii) As of the Petition Date, the outstanding aggregate principal amount of

Prepetition Secured Notes issued under the Prepetition Indenture was $195,000,000 (together

with all other outstanding Obligations, as defined in the Indenture, including interest, fees,

expenses and other charges, the "Prepetition Secured Notes Debt", and together with the

Prepetition Term Loan Debt, collectively, the "Prepetition Debt")

(iii) To secure the Prepetition Secured Notes Debt, the Debtors and PI-epetition

Indenture Trustee entered into that collateral trust agreement, dated as of May 6, 2011 (the

"Prepetition Collateral Trust Agreement," and together with the Indenture and all agreements,

documents, certificates and instruments delivered or executed from time to time in connection

therewith, as hereafter amended, restated, amended and restated, supplemented, or otherwise

modified from time to time in accordance with the terms thereof and hereof, collectively, the

"Prepetition Secured Notes Documents," and together with the Prepetition Term Loan

Documents, the "Prepetition Documents"), pursuant to which the Debtors granted to the

Prepetition Indenture Trustee, for the benefit of itself and the Prepetition Secured Noteholders,

valid, binding, perfected, second-priority liens and security interests (the "Prepetition Notes

Liens," and together with the Prepetition Term Loan Liens, the "Prepetition Liens") in all

property and assets of the issuer and guarantors under the Indenture, except for Excluded Assets

(as defined in the Prepetition Secured Notes Documents), subject and subordinate to the

Prepetition Term Loan Collateral (the "Prepetition Notes Collateral," and together with

Prepetition Term Loan Collateral, the "Prepetition Collateral")

(c) The Prepetition Liens are valid, binding, enforceable, non-avoidable and

perfected liens and the Prepetition Debt constitutes the legal, valid, binding, enforceable and

non-avoidable obligations of the applicable borrowers and guarantors, enforceable against

8
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them in accordance with their respective terms (other than in respect of the stay of enforcement

arising from section 362 of the Bankruptcy Code), and no portion of the Prepetition Liens or

Prepetition Debt is subject to any challenge or defense, including avoidance, reduction, offset,

attachment, disallowance, disgorgement, recharacterization, surcharge, recovery or

subordination pursuant to the Bankruptcy Code or applicable nonbankruptcy law.

(d) the Prepetition Debt and the Prepetition Collateral are not and shall not be

subject to any attachment, contest, attack, rejection, recoupment, reduction, defense,

counterclaim, setoff, offset, recharacterization, avoidance or other claim (as "claim" is defined

by section 101(5) of the Bankruptcy Code), impairment, disallowance, counterclaim,

subordination (whether equitable, contractual, or otherwise, except for any lien subordination

under the Prepetition Collateral Trust Agreement contemplated herein), cause of action or any

other challenge of any nature under the Bankruptcy Code (including, without limitation, under

chapter 5 of the Bankruptcy Code), under applicable nonbankruptcy law or otherwise

(including, without limitation, any applicable state Uniform Fraudulent Transfer Act or

Uniform Fraudulent Conveyance Act);

(e) subject to the reservation of rights set forth in paragraph 25 below,

including the expiration of the Challenge Period, the Debtors and their estates hereby

absolutely and unconditionally forever waive, discharge and release each of the Prepetition

Lenders, the Prepetition Indenture Trustee and the Prepetition Secured Noteholders and each of

their respective present and former predecessors, successors, assigns, affiliates, members,

partners, managers, current and former equity holders, agents, attorneys, financial advisors,

consultants, officers, directors, employees and other representatives thereof (all of the

foregoing, solely in their respective capacities as such, collectively, the "Prepetition Secured



C~~5~~Q7 44 D~o~91~~ Filed 05/08/15 Entered 05/08/15 1~:~~:~~ Desc ~nfbft
DocumeR~ge ~~c~ ~8 of 57

Party Releasees") of any and all "claims" (as defined in the Bankruptcy Code), counterclaims,

actions, causes of action (including, without limitation, causes of action in the nature of "lender

liability"), defenses, demands, debts, accounts, contracts, liabilities, setoff, recoupment or other

offset rights against any and all of the Prepetition Secured Party Releasees, whether arising at

law or in equity, relating to and/or otherwise in connection with the applicable Prepetition

Debt, the Prepetition Liens, Prepetition Collateral or the debtor-creditor relationship among

any of the applicable Prepetition Lenders, Prepetition Indenture Trustee or the Pr~petition

Secured Noteholders, on the one hand, and the Debtors, on the other hand, from the beginning

of time until immediately preceding the entry of this Final Order, including, without limitation,

(i) any recharacterization, subordination, avoidance or other claim arising under or pursuant to

section 105 or chapter 5 of the Bankruptcy Code or under any other similar provisions of

applicable state law, federal law or municipal law and (ii) any right or basis to challenge or

object to the amount, validity or enforceability of the applicable Prepetition Debt or any

payments made on account of the applicable Prepetition Debt, or the validity, enforceability,

priority or non-avoidability of the applicable Prepetition Liens or the Prepetition Collateral

securing the applicable Prepetition Debt. -

(fl effective upon entry of this Order, the Debtors and their estates hereby

absolutely and unconditionally forever waived, discharged and released each of the DIP Agent

and the DIP Lenders and each of their respective present and former predecessors, successors,

assigns, affiliates, members, partners, managers, current and former equity holders, agents,

attorneys, financial advisors, consultants, officers, directors, employees and other

representatives thereof (all of the foregoing, solely in their respective capacities as such,

collectively, the "DIP Party Releasees") of any and all "claims" (as defined in the Bankruptcy

10
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Code), counterclaims, actions, causes of action (including, without limitation, causes of action

in the nature of "lender liability"), defenses, demands, debts, accounts, contracts, liabilities,

setoff, recoupment or other offset rights against any and all of the DIP Party Releasees,

whether arising at law or in equity, relating to and/or otherwise in connection with the

applicable DIP Obligations, DIP Liens, DIP Collateral or the debtor-creditor relationship

among any of the DIP Agent or DIP Lenders, on the one hand, and any of the Debtors, on the

other hand, from the beginning of time until immediately preceding the entry of this Order,

including, without limitation, (i) any recharacterization, subordination, avoidance or other

claim arising under or pursuant to section 105 or chapter 5 of the Bankruptcy Code or under

any other similar provisions of applicable state law, federal law or municipal law and (ii) any

right or basis to challenge or object to the amount, validity or enforceability of the applicable

DIP Obligations or any payments made on account of the applicable DIP Obligations, or the

validity, enforceability, priority or non-avoidability of the applicable DIP Liens securing the

applicable DIP Obligations; provided that, nothing in the Interim Order or herein shall relieve

the DIP Party Releasees from fulfilling their obligations or commitments under the DIP

Facility or operate as a release related thereto.

5. Cash Collateral. For purposes of this Final Order, the term "Cash

Collateral," including, without limitation, all cash proceeds of Prepetition Collateral, shall have

the meaning ascribed to it in section 363(a) of the Bankruptcy Code.

Use of Cash Collateral. The Debtors are hereby authorized, subject to the

terms and conditions of the DIP Documents, this Final Order, the Prepetition Collateral Trust

Agreement and in accordance with the Budget (as defined below), to use the Cash Collateral,

during the period from the Petition Date through termination of the DIP Obligations pursuant to

11
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the DIP Documents, solely for working capital and general corporate purposes. The Debtors'

right to use the Cash Collateral shall terminate automatically on the earlier of: (i) the Maturity

Date, as defined in the DIP Documents; and (ii) the occurrence of an Event of Default under any

DIP Documents, pursuant to which the DIP Agent provides the Debtors, with a copy to the

Debtors' counsel, five (5) days' prior written notice (which shall run concurrently with any

notice provided under the applicable DIP Documents).

7. Findings Re a~din~ the Financing and Use of Cash Collateral.

(a) Good cause has been shown for the entry of this Final Order.

(b) The Debtors have a need to obtain the full amount of the financing

provided under the DIP Facility and to use the Cash Collateral to, among other things, permit

the orderly continuation of their businesses, preserve their going concern value, maintain

business relationships with vendors, suppliers and customers, satisfy payroll obligations, make

capital expenditures, pay for certain costs and expenses related to the Debtors' Chapter 11

Cases, and satisfy the Debtors' other working capital and operational needs. The access of the

Debtors to sufficient working capital and liquidity made available through the DIP Facility and

the use of Cash Collateral and other financial accommodations ender the DIP Facility and

hereunder is vital to the preservation and maintenance of the Debtors' going concern value and

to the Debtors' successful reorganization.

(c) The Debtors are unable to obtain sufficient financing on more favorable

terms from sources other than the-DIP Lenders under the DIP Documents and are unable to

obtain adequate unsecured credit allowable under section 503(b)(]) of the Bankruptcy Code as

an administrative expense. The Debtors are also unable to obtain secured credit allowable

solely under sections 364(c)(1), 364(c)(2) and 364(c)(3) of the Bankruptcy Code.

12
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(d) The DIP Agent and the DIP Lenders are willing to provide the DIP

Facility, subject to the terms and conditions set forth in the DIP Documents and the provisions

of this Order, as applicable, and provided that the DIP Liens, the Superpriority Claims and

other protections granted by this Order and the DIP Documents will not be affected by any

subsequent reversal or modification of this Order or any other order, as provided in section

364(e) of the Bankruptcy Code, which is applicable to the DIP Facility approved by this Order.

The DIP Agent. and the DIP Lenders have acted in food faith in.agreeing to provide the DIP

Facility approved by this Order and to be further evidenced by the DIP Documents and their

reliance on the assurances referred to above is in good faith.

(e) Among other things, entry of this Order will minimize disruption of the

Debtors' businesses and operations by enabling them to meet payroll and other critical

expenses, including vendor and professional fees. The DIP Facility as set forth herein is vital

to avoid immediate and irreparable loss or harm to the Debtors' estates, which will otherwise

occur if immediate access to the DIP Facility is not obtained. Consummation of the DIP

Facility pursuant to the terms of this Order therefore is in the best interests of the Debtors'

estates.

(~ The DIP Documents and the DIP Facility contemplated thereunder, each

as authorized hereunder, have been negotiated in good faith and at arm's length among the

Debtors, the DIP Agent and the DIP Lenders, and the terms of the DIP Facility are fair and

reasonable under the circumstances, reflect the Debtors' exercise of prudent business judgment

consistent with their fiduciary duties and are supported by reasonably equivalent value and fair

consideration. All of the Debtors' obligations and indebtedness arising under, in respect of or

in connection with the DIP Facility and the DIP Documents, including the Obligations (as

13
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defined in the DIP Documents, collectively, the "DIP Obligations"), shall be deemed to have

been extended by the DIP Agent and the D1P Lenders and their affiliates in good faith, as that

term is used in section 364(e) of the Bankruptcy Code, and in express reliance upon the

protections offered by section 364(e) of the Bankruptcy Code, and shall be entitled to the full

protection of section 364(e) of the Bankruptcy Code in the event that this Order or any

provision hereof is vacated, reversed or modified on appeal or otherwise.

(g) The majority ofthe Prepetition Secured Noteholders have consented to the

Debtors' entry into the DIP Facility on the terms described herein and therein, including the

priming of their Prepetition Notes Liens by the DIP Liens in exchange for adequate protection

of their interest in the Prepetition Collateral as set forth in this Order and to the Refinancing.

(h) This Court concludes that entry of this Order is in the best interests of the

Debtors and their estates and creditors as its implementation will, among other things, allow

the Debtors to facilitate their chapter 11 goals and maximize the value of their assets.

(i) Based upon the record before the Bankruptcy Court, the terms of the use

of Cash Collateral and the adequate protection granted in this Final Order have been negotiated

at arms' length and in good faith, as that term is used in section 364(e) of the Bankruptcy

Code, and are in the best interests of the Debtors, their estates and creditors and are consistent

with the Debtors' fiduciary duties.

8. Authorization of the Financing and the DIP Documents.

(a) The Borrower is hereby authorized to borrow the full amount of money

pursuant to the DIP Facility, and the guarantors under the DIP Facility are hereby authorized to

guarantee such borrowings and the Borrower's obligations with respect to such borrowings, up

to an aggregate principal amount of $40,000,000 (plus interest, fees, amounts paid-in-kind,

14
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prepayment premiums, original issue discount, expenses (including professional fees and

expenses whether incurred pre- or post-petition) and other amounts, in each case, as provided

for in the DIP Documents) under the DIP Facility, in accordance with the terms of this Order

and the DIP Documents, which borrowings shall be used for all purposes permitted under the

DIP Documents, including, without limitation, to consummate the Refinancing, to provide

working capital for the Debtors and to pay interest, fees and expenses (including, the DIP

Agent's and DIP Lenders' professional fees and expenses whether incurred pre- or post-

petition) in accordance with this Order and the DIP Documents. Of the $40,000,000 specified

above (a) $27,500,000 was made available to the Borrower upon entry of the Interim Order

and (b) the remaining $12,500,000 will be made available to the Borrower as a delayed draw

term loan after the entry of this Final Order, with the actual principal amount available to be

borrowed at any time being subject to conditions set forth in the DIP Documents and this Final

Order.

(b) The Debtors were, pursuant to the Interim Order, and are hereby

authorized and directed to execute, issue, deliver, enter into and adopt, as the case may be, the

DIP Documents to be delivered pursuant hereto or thereto or in connection herewith or

therewith, including, without limitation, the Budget (as defined herein).

(c) In furtherance of the foregoing and without further approval of this Court,

each Debtor was, pursuant to the Interim Order, and is hereby authorized and directed to

perform all acts; to make, execute and deliver all instruments and documents (including,

without limitation, the execution or recordation of security agreements, mortgages and

financing statements), and, without further application to the Court, to pay all fees referred to

in this Final Order and in the DIP Documents including, without limitation, the reasonable fees

IS
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and out-of-pocket expenses of the professionals of the D1P Agent and the DIP Lenders

(whether incurred pre-or post-petition).

(d) The Debtors are further hereby authorized to execute, deliver and perform

one or more amendments, waivers, consents or other modifications to and under the DIP

Documents, in such form as the Debtors and the DIP Agent may agree, and no further approval

of the Bankruptcy Court shall be required for amendments, waivers, consents or other

modifications to and under the DIP Documents (and any reasonable fees paid in connection

therewith) that do not (A) shorten the maturity or the scheduled termination date thereunder, or

(B) increase the commitments or the rate of interest (other than invoking the default rate upon

an Event of Default) payable thereunder.

(e) The Debtors are further hereby authorized and directed to (i) make the

non-refundable payment to the DIP Agent or the DIP Lenders, as the case may be, of any fees

and other amounts due, including any reimbursement of indemnified obligations referred to in

the DIP Documents (and in any separate letter agreements between such applicable parties and

the Debtors in connection with the DIP Facility) and reasonable costs and expenses as may be

due from time to time, including, withotat limitation, the reasonable fees and expenses of the

professionals retained as provided for in the DIP Documents (whether incurred pre-or post-

petition), without the need to file retention motions or fee applications; (ii) perform all other

acts required under or in connection with the DIP Documents, including the granting and

perfection of the DIP Liens and the Superpriority Claims as permitted herein and therein; and

(iii) cause the execution and delivery of and performance under the DIP Facility's guarantees.

(fl Upon execution and delivery of the DIP Documents, pursuant to the

provisions of the Interim Order, the DIP Documents constituted, and by the provisions of this

16
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Final Order, shall constitute valid and binding obligations of the Debtors, enforceable against

each Debtor party thereto in accordance with their terms, the Interim Order (as applicable) and

this Final Order. No obligation, payment, transfer or grant of a security or other interest under

the DIP Documents, the Interim Order or this Final Order shall be stayed, restrained, voidable,

or recoverable under the Bankruptcy Code or any applicable law (including, without limitation,

under section 502(d) of the Bankruptcy Code), or subject to any defense, reduction, set-off,

recoupment or counterclaim.

(g) The Debtors' borrowings from the DIP Lenders under the DIP Facility and

this Order will be used in a manner consistent with the terms and conditions of the applicable

DIP Documents and only in express accordance with and to the extent set forth in the Budget

(as defined below), solely (a) to consummate the Refinancing which occurred immediately

following entry of the Interim Order, whereupon the Prepetition Term Loan Liens were

released and terminated except that (i) unless otherwise ordered by the Court, if any Prepetition

Term Loan Debt is subsequently reinstated after the payment thereof because such payment (or

any portion thereo fl is required to be returned or repaid to the Debtors or the DIP Lenders then

such Prepetition Term Loan Liens-shall be reinstated (unless such Prepetition Term Loan Liens

shall have been avoided) and (ii) such reinstated Prepetition Term Loan Liens shall be junior

and subordinate in all respects to the DIP Lenders' liens on and security interests in the DIP

Collateral (as defined below) (including, without limitation, the DIP Liens (as defined below))

granted under this Final Order and/or the DIP Documents (such junior liens and security

interests of the Prepetition Lenders are hereinafter referred to as the "Contingent Liens", and

any such reinstated Prepetition Term Loan Debt described in clause (i) of this sentence is

hereinafter referred to as the "Continent Prepetition Debt"); and (b) for working capital and

17
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other general corporate purposes and payment of fees and expenses in connection with the

Cases. The Prepetition Lenders shall deliver or cause to be delivered, at the Debtors' cost and

expense, any termination statements, releases and/or assignments in favor of the DIP Agent

and the DIP Lenders or other documents, in each case as reasonably requested by the Debtors

or the DIP Agent in order to effectuate and/or evidence the release and termination of the

Prepetition Term Loan Liens.

(h) In the event that the Prepetition Lenders (in their capacities as such) are

ordered by the Bankruptcy Court to disgorge, refund or in any manner repay to the Debtors or

their estates any amounts (the "Disgorged Amounts") leading to Contingent Prepetition Debt,

the Disgorged Amounts, unless otherwise ordered by the Bankruptcy Court, shall be placed in

a segregated interest bearing account in which the Prepetition Lenders shall have the first lien

upon, pending a further final, non-appealable order of a court of competent jurisdiction

regarding the distribution of such Disgorged Amounts (either returning the Disgorged Amounts

to the Prepetition Lenders, distributing such amounts to the Debtors or otherwise); provided

that, to the extent the Disgorged Amounts are returned to the Prepetition Lenders, they shall

receive such amounts plus any interest accrued at the non-default rate set forth in the

Prepetition Term Loan Documents.

(i) (i) The proceeds from the DIP Loans shall not be loaned or advanced to,

or invested in (in each case, directly or indirectly), any entity that is not a Debtor, (ii) the

proceeds from the DIP Facility loaned or advanced to, or invested in, any non-Borrower

Debtor shall be evidenced by an intercompany note, in form and substance reasonably

satisfactory to the DIP Agent, for the full amount of the proceeds so loaned, advanced or

invested, (iii) such intercompany note shall be pledged to the DIP Agent for the benefit of the

18



C~~5~~0~[~l4 D~~91~~ Filed 05/08/15 Entered 05/08/15 1~:~~:~~ Desc ~tnrbit
DocumeR~ge ~~c~ ~~ of 57

DIP Lenders, to secure the applicable DIP Obligations (as defined herein), and (iv) all

intercompany liens of the Debtors, if any, will be contractually subordinated to the liens

securing the DIP Facility on terms satisfactory to the DIP Agent.

(j) In no event shall the DIP Lenders or the Prepetition Secured Parties be

subject to the equitable doctrine of "marshalling" or any similar doctrine with respect to the

DIP Collateral or the Prepetition Collateral, as applicable.

(k) Following the date of the Interim Order and prior to the entry of this

Final Order, the Initial DIP Lenders, through secondary market assignments, provided certain

qualified holders of the Prepetition Secured Notes (including the Initial DIP Lenders and each

member of the ad hoc group of Prepetition Secured Noteholders) with an opportunity to

participate in the DIP Facility on a pro rata basis based on any such holder's holdings of

Prepetition Secured Notes as of the Petition Date. For the avoidance of doubt, (i) any portion

of the DIP Facility that was not assigned pursuant to the foregoing was allocated on a pro rata

basis among the DIP Lenders, and (ii) any assignee pursuant to the assignment process

described herein was provided its pro rata share of commitment fees.

9. Sr~perpriority Claims.

(a) Pursuant to section 364(c)(1) of the Bankruptcy Code, all of the DIP

Obligations shall constitute allowed superpriority senior administrative expense claims against

the Debtors with priority over any and all administrative expense claims, adequate protection

claims and all other claims against the Debtors, now existing or hereafter arising, of any kind

whatsoever, including, without limitation, all administrative expense claims ofthe kind specified

in sections 503(b) and 507(b) of the Bankruptcy Code, and over any and all administrative

expenses or other claims arising under sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a),
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507(b), 726, 1113 or 1114 of the Bankruptcy Code (the "Superpriority Claims"), whether or not

such expenses or claims may become secured by a judgment lien or other non-consensual lien,

levy or attachment, which allowed claims shall be payable from and have recourse to all pre-

petition and post-petition property of the Debtors and their estates and all proceeds thereof,

subject only to the payment of the Carve-Out (as defined below) to the extent specifically

provided for herein. Any payments, distributions or other proceeds received on account of such

Superpriority Claims shall .be promptly delivered to the DIP Agent to be applied or further

distributed by the DIP Agent on account of the applicable DIP Obligations in such order as is

specified in this Order and the applicable DIP Documents. The Superpriority Claims shall be

entitled to the full protection of section 364(e) of the Bankruptcy Code in the event that this

Order or any provision hereof is vacated, reversed or modified, on appeal or otherwise.

(b) For purposes hereof, the "Carve-Out" means (i) all fees required to be paid

to the Clerk of the Bankruptcy Court and to the U.S. Trustee under 28 U.S.C. § 1930(a) and 31

U.S.C. § 3717 (as to the U.S. Trustee, in such amount as agreed to by the U.S. Trustee or Order

of the Court); (ii) all reasonable fees and expenses incurred by a trustee appointed under section

701 of the Bankruptcy Code in an amount not to exceed $50,000; (iii) to the extent allowed at

any time, but subject in all respects to the Budget (as defined in below) and the terms of this

Order, all accrued and unpaid fees, disbursements, costs and expenses ("Professional Fees")

(other than any monthly fee, restructuring fee, sale fee or other success fee of any investment

bankers or financial advisors of the Debtors), incurred by professionals or professional firms

retained by the Debtors and the Creditors' Committee, if any, whose retention has been approved

by the Court during these Cases pursuant to sections 327 and 1 ] 03 of the Bankruptcy Code

(collectively, "Professional Persons"), at any time before or on the first business day following
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delivery by any DIP Agent of a Carve Out Trigger Notice (as defined below), to the extent such

Professional Fees are allowed by the Bankruptcy Court whether prior to or after delivery of a

Carve Out Trigger Notice; and (iv) after the first business day following delivery by any DIP

Agent of the Carve Out Trigger Notice, to the extent allowed by the Bankruptcy Court, all

unpaid fees, disbursements, costs and expenses incurred by Professional Persons, in an aggregate

amount not to exceed $500,000 (the amount set forth in this clause (iv) being the "Carve-Out

"). For purposes of the foregoing, the term "Carve-Out Trigger Notice" shall mean a written

notice delivered by the DIP Agent to the Debtors and their lead counsel, the U.S. Trustee,

counsel to the Prepetition Lenders, counsel to the Prepetition Indenture Trustee, counsel to the

Prepetition Secured Noteholders and lead counsel to the Creditors' Committee, if any, which

notice may be delivered following the occurrence and during the continuation of an Event of

Default under the applicable DIP Documents, expressly stating that the Carve-Out Cap is

invoked and the Event of Default that is alleged to have occurred and be continuing. For the

avoidance of doubt and notwithstanding anything to the contrary herein or elsewhere, the Carve-

Out shall be senior to all DIP Obligations and liens securing the DIP Obligations. Nothing

herein shall ~e construed to impair the ability of any party to object to the allowance by the Court

of any of the fees, expenses, reimbursement or compensation described in clauses (i), (ii), (iii)

and (iv) above.

(c) The DIP Agent and DIP Lenders shall not be responsible for the direct

payment or reimbursement of any fees or disbursements of any Professional Persons incurred in

connection with these Cases or any successor cases under any chapter of the Bankruptcy Code.

Nothing in this Order or otherwise shall be construed (i) to obligate the DIP Agent or the DIP

Lenders in any way to pay compensation to or to reimburse expenses of any Professional
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Persons, or to guarantee that the Debtors have sufficient funds to pay such compensation or

reimbursement; (ii) to increase the Carve-Out if actual allowed Professional Fees are higher in

fact than reflected in the Budget (as defined below); or (iii) as consent to the allowance of any

professional fees or expenses of any Professional Persons. Any funding of the Carve-Out shall

be added to and made a part of the DIP Obligations and secured by the Collateral and otherwise

entitled to the protections granted under this Final Order, the DIP Documents, the Bankruptcy

Code and applicable law. The_ DIP Agent's_ and DI_P Lenders'_ liens and claims shall, however,

be subject to the Carve-Out as set forth in this Final Order.

10. DIP Liens.

As security for the DIP Obligations, effective and perfected upon the date of the Interim

Order and without the necessity of the execution, recordation of filings by the Debtors of

mortgages, security agreements, control agreements, pledge agreements, financing statements or

other similar documents, or the possession or control by the DIP Agent or any DIP Lender of, or

over, any DIP Collateral, the security interests and liens identified below are hereby granted to

the DIP Agent for its own benefit and the respective benefit of the DIP Lenders (all property

identified in clauses (a), (b), (c), (d) and (e) below, together with all other property to which the

DIP Agent is granted a lien under the applicable DIP Documents (other than as expressly

excluded pursuant to this Order), being collectively referred to as the "DIP Collateral"), subject

to (a) the terms of the DIP Facility and (b) payment of the Carve-Out as provided herein (all such

1 iens and security interests granted to the DIP Agent, for its benefit and for the benefit of the DIP

Lenders, pursuant to this Order and the DIP Documents, the "DIP Liens"). Notwithstanding the

foregoing, any DIP Agent may take any action (and is, to the extent necessary in connection

therewith, hereby granted relief from the automatic stay), to evidence, confirm, validate or
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perfect, or to ensure the contemplated priority of, such liens, and the Debtors shall execute and

deliver to the DIP Agent and the DIP Lenders all such financing statements, notices and other

documents as the DIP Agent or any DIP Lender may reasonably request in connection therewith

and shall deliver account control agreements or other documentation in respect of and evidencing

perfection of all collection and deposit accounts to the extent required by the DIP Documents.

(a) First Lien on Unencumbered Property. Pursuant to section 364(c)(2) of

the Bankruptcy Code, a valid, binding, continuing, enforceable, frilly-perfected first priority

senior (but subject to the priorities set forth in the DIP Documents) security interest in and lien

upon all pre- and postpetition tangible and intangible property of the Debtors and the Debtors'

estates, whether existing on the Petition Date or thereafter acquired, that, on or as of the

Petition Date is not subject to valid, perfected and non-avoidable liens (or to valid liens in

existence as of the Petition Date that are subsequently perfected as permitted by section 546(b)

of the Bankruptcy Code) (collectively, "Unencumbered Property"), including without

limitation, all inventory, accounts, accounts receivable, general intangibles (or "intangibles"

under any applicable Canadian PPSL), chattel paper, contracts, owned real estate, real and

personal property leaseholds, property, plants, fixtures, machinery, equipment, as-extracted

collateral, all coal and other minerals as extracted from the ground, vehicles, vessels, deposit

accounts, commercial tort claims, documents, equity interests, books and records, cash and

cash collateral of the Debtors (whether maintained with the DIP Agent or otherwise) and any

investment of such cash and cash collateral, letter of credit rights, patents, copyrights,

trademarks, trade names, rights under license agreements and other intellectual property and

stock of subsidiaries of the Debtors.
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(b) Priming Liens on Prepetition Collateral. Pursuant to section 364(d)(1) of

the Bankruptcy Code, the DIP Agent, for the benefit of the DIP Lenders, shall have a valid,

binding, continuing, enforceable, fully-perfected first-priority senior priming lien on, and

security interest upon all pre- and post-petition property of the Debtors and any other obligors

or credit parties under the DIP Facility, including, without limitation, cash and cash collateral

of the Debtors (whether maintained with the DIP Agent or otherwise), including Cash

Collateral, and any investment_of such cash and cash collateral, inventory, accounts receivable,

letter of credit rights and other rights to payment whether arising before or after the Petition

Date, contracts, properties, plants, equipment, vehicles, general intangibles, documents,

instruments, interests in leaseholds, real properties, patents, copyrights, trademarks, trade

names, other intellectual property, capital stock of subsidiaries and the proceeds, product,

offspring of profits of all the foregoing), whether now existing or hereafter acquired, that is

subject to the existing liens (i) presently securing the Prepetition Debt and (ii) that will secure

the Contingent Prepetition Debt in accordance with this Final Order. Such security interests

and liens shall be senior in all respects to the interests in such property of the Prepetition

Secured Parties arising from current and future liens of the Prepetition Secured Parties

(including, without limitation, the Contingent Liens and the Adequate Protection Liens granted

hereunder), but shall not be senior to any valid, perfected and unavoidable interest of other

parties arising out of liens, if any, on such property existing immediately prior to the Petition

Date. The DIP Collateral shall be deemed to include, among the other assets purported to be

collateral as described herein, all collateral securing All-Asset Priority Obligations; the DIP

Facility, DIP Obligations and DIP Liens shall be deemed to have all the rights and benefits of

All-Asset Priority Debt, All-Asset Priority Obligations and All-Asset Priority Liens (as such
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terms are defined in the Prepetition Collateral Trust Agreement), in each case, to the extent the

proceeds of the DIP Facility refinanced the Prepetition Term Loans.

(c) Liens Junior to Certain Other Liens. Pursuant to section 364(c)(3) of the

Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected security interest

(subject to the priorities set forth in the DIP Documents) in and lien upon all pre- and

postpetition tangible and intangible property of the Debtors and the Debtors' estates (other than

property described in clauses (a), (b), or (d) of this paragraph 10, as to which the liens and

security interests in favor of the DIP Agent will be as described in such clauses), whether now

existing or hereafter acquired, that is subject to valid, perfected and unavoidable liens in

existence immediately prior to the Petition Date, or to any valid and unavoidable liens in

existence immediately prior to the Petition Date that are perfected subsequent to the Petition

Date as permitted by section 546(b) of the Bankruptcy Code (in each case, other than the

Prepetition Liens, the Contingent Liens and the Adequate Protection Liens), which security

interests and liens in favor of the DIP Agent are junior to such valid, perfected and unavoidable

liens.

(d) Liens Senior to Certain Other Liens. The DIP Liens shall not be subject or

subordinate to (i) any lien or security interest that is avoided and preserved for the benefit of

the Debtors and their estates under section 551 of the Bankruptcy Code or (ii) unless otherwise

provided for in the DIP Documents, any liens arising after the Petition Date including, without

limitation, any liens or security interests granted in favor of any federal, state, municipal or

other domestic or foreign governmental unit (including any regulatory body), commission,

board or court for any liability of the Debtors.
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(e) Notwithstanding the foregoing clauses (a), (b), (c) and (d), the DIP

Collateral under this Final Order shall exclude the Debtors' claims and causes of action under

sections 502(d), 544, 545, 547, 548, 549, 550 and 553 of the Bankruptcy Code, or any other

avoidance actions under the Bankruptcy Code (collectively, "Avoidance Actions"), but shall

include any proceeds or property recovered, unencumbered or otherwise the subject of

successful Avoidance Actions, whether by judgment, settlement or otherwise ("Avoidance

Proceeds").

ADEQUATE PROTECTION OF PREPETITON LENDERS

11. Adequate Protection of Prenetition Lenders. Until the expiration of the

Challenge Period with no challenge having been brought or, if such a challenge is brought, upon

the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders, the

Prepetition Secured Lenders are entitled, pursuant to sections 361, 363(e) and 364(d)(1) of the

Bankruptcy Code, to adequate protection of their interest in the Prepetition Collateral, including

the Cash Collateral, for and equal in amount to the aggregate diminution in the value of the

Prepetition Lenders' interest in the Prepetition Term Loan Collateral, the Prepetition Term Loan

Debt and the Contingent Debt, including, without limitation, any such diminution resulting from

the sale, lease or use by the Debtors (or other decline in value) of Cash Collateral and any other

Prepetition Term Loan Collateral, the priming of the Prepetition Lenders' security interests and

liens in the Prepetition Term Loan Collateral by the DIP Agent and the DIP Lenders pursuant to

the DIP Documents and the Interim Order and this Final Order, and the imposition of the

automatic stay pursuant to section 362 of the Bankruptcy Code. As adequate protection, the

Prepetition Lenders are hereby granted the following (collectively, the "Prepetition Lenders

Adequate Protection Obligations"):
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(a) Adequate Protection Liens. The Prepetition Lenders have been granted

under the Interim Order and are hereby granted under this Final Order (effective and perfected

upon the date of the Interim Order and without the necessity of the execution by the Debtors of

mortgages, security agreements, pledge agreements, financing statements or other agreements),

in the amount of such diminution and the amount of any Contingent Debt, (a) a replacement

security interest in and lien upon all the DIP Collateral (excluding Avoidance Actions, but

including any Avoidance Proceeds), subject and subordinate only to (i) the DIP Liens and any

liens on the DIP Collateral to which such DIP Liens are junior and (ii) the Carve-Out (such

liens, the "Prepetition Lenders Adequate Protection Liens") and (b) the Contingent Liens to

secure any Contingent Prepetition Debt. Without limiting the generality of the foregoing, (A)

the Contingent Liens and the Prepetition Adequate Protection Liens granted to the Prepetition

Lenders hereunder shall be junior and subordinate in all respects to the DIP Liens and the

Carve-Out; (B) the Contingent Prepetition Debt shall be junior and subordinate in right of

payment to all DIP Obligations and the Carve-Out; (C) until such time as all of the DIP

Obligations are indefeasibly paid in full in cash in accordance with the DIP Documents and

this Final Order, the Prepetition Lenders shall have no right to seek or exercise any

enforcement rights or remedies in connection with the Contingent Prepetition Debt, the

Contingent Liens or the Prepetition Adequate Protection Liens, including, without limitation,

in respect of the occurrence or continuance of any Event of Default (as defined in the

Prepetition Credit Agreement); (D) the Prepetition Lenders shall be deemed to have consented

to any sale or disposition of DIP Collateral permitted under the DIP Facility or approved,

arranged for or by the DIP Agent or the requisite DIP Lenders, and shall terminate and release

upon any such sale or disposition all of its liens on and security interests in such DIP Collateral
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(where the DIP Agent also releases any DIP Liens as necessary); (E) the Prepetition Lenders

shall deliver or cause to be delivered, at the Debtors' cost and expense (for which the

Prepetition Lenders shall be reimbursed upon submission to the Debtors of invoices or billing

statements), any termination statements, releases or other documents necessary to effectuate

and/or evidence the release and termination of any Prepetition Lenders' liens on or security

interests in any portion of the DIP Collateral subject to any sale or disposition permitted under

the DIP Facility or approved_ or arranged for by the DIP Agent or any of the DIP Lenders

(where the DIP Agent also releases any DIP Liens as necessary); and (F) upon this Final Order

becoming a final and nonappealable order and the expiration of the Challenge Period (as

defined below) with no challenge having been brought, or if such a challenge is brought, upon

the entry of a final judgment and the payment to the Prepetition Lenders of all amounts owed

by the Debtors under the Prepetition Term Loan Documents, the Interim Order and this Final

Order, the Contingent Liens and the Prepetition Adequate Protection Liens shall terminate and

be released (automatically and without further action of the parties), and the Prepetition

Lenders shall execute and deliver such agreements to evidence and effectuate such termination

and release as the Debtors or the DIP Agent may request, and the Debtors and the DIP Agent

shall be authorized to file on behalf of the Prepetition Lenders such UCC termination

statements or such other filings as may be applicable to the extent such authorization is

required under the Uniform Commercial Code of the applicable jurisdiction.

(b) Section 507(b) Claim. The Prepetition Lenders have been granted under

the Interim Order and are hereby granted under this Final Order, subject only to the

Superpriority Claims and the Carve-Out, a superpriority claim (the "Prepetition Lenders

Adequate Protection Claim"), as provided for in sections 503(b) and 507(b) of the Bankruptcy
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Code, immediately junior to the Superpriority Claims and any other claims under section

364(c)(1) of the Bankruptcy Code held by the DIP Agent and the DIP Lenders, and payable

from and having recourse to all prepetition and postpetition property of the Debtors and all

proceeds thereof (excluding Avoidance Actions, but including Avoidance Proceeds); provided,

however, that the Prepetition Lenders shall not receive or retain any payments, property or

other amounts in respect of the superpriority claims under sections 503(b) and 507(b) of the

Bankruptcy Code granted hereunder or under the Prepetition Term Loan Documents unless and

until the DIP Obligations have indefeasibly been paid in full in cash in accordance with the

DIP Documents; and provided further, that the Prepetition Lenders hereby irrevocably waive

the section 503(b) claim granted to them by the Interim Order and this Final Order upon the

expiration of the Challenge Period with no challenge having been brought or, if such a

challenge is brought, upon the entry of a final judgment resolving such challenge in favor of

the Prepetition Lenders.

(c) Fees and Expenses. The Debtors are authorized and directed under

sections 361, 363 and 364 of the Bankruptcy Code to make adequate protection payments as

follows: (i) payment of interest on a monthly basis at the default rate as set forth in the

Prepetition Credit Agreement (only to the extent of any amounts outstanding), (ii) immediate,

non-refundable cash payment of all accrued and unpaid fees and disbursements owing to the

Prepetition Lenders under the Prepetition Documents and incurred prior to the Petition Date,

(iii) until the expiration of the Challenge Period with no challenge having been brought or, if

such a challenge is brought, upon the entry of a final judgment resolving such challenge in

favor of the Prepetition Lenders, current cash payments of all reasonable out-of-pocket costs,

fees and, expenses payable to the Prepetition Lenders under the Prepetition Documents as may
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hereafter be incurred in accordance with the Prepetition Documents, (iv) all reasonable fees,

costs, expenses and disbursements (whether incurred pre-or post-petition) of one primary

counsel, Paul, Weiss, Rifkind, Wharton &Garrison LLP, local counsel, including, without

limitation, in Virginia, Kutak Rock LLP, and Canada, Fasken Martineau Dumoulin LLP, and,

commencing March 6, 2015, all reasonable fees, costs, expenses and disbursements of one

financial advisor, Houlihan Lokey Capital, Inc., to the Prepetition Lenders promptly upon

receipt of invoices therefor without the need to file retention motions or fee applications, and

(v) continued maintenance and insurance of the Prepetition Term Loan Collateral and the DIP

Collateral as required under the Prepetition Term Loan Documents and the DIP Documents

(collectively, the "Prepetition Lenders Adequate Protection Pam").

ADEQUATE PROTECTION OF PREPETITON SECURED NOTEHOLDERS

12. Adequate Protection of Prepetition Secured Noteholders. The Prepetition

Secured Noteholders are entitled, pursuant to sections 361, 363(e), 364(d)(1) and 507 of the

Bankruptcy Code, to adequate protection of their interest in the Prepetition Notes Collateral,

including any Cash Collateral, for and equal in amount to any aggregate diminution in the value

of the Prepetition Secured Noteholders' interests in the Prepetition Notes Collateral, including,

without limitation, any such diminution resulting from the sale, lease or use by the Debtors (or

other decline in value) of Cash Collateral and the Prepetition Notes Collateral, the priming of the

Prepetition Secured Noteholders' security interests and liens in the Prepetition Notes Collateral

by the DIP Agent and the DIP Lenders pursuant to the DIP Documents and this Final Order- and

the imposition of the automatic stay pursuant to section 362 of the Bankruptcy Code. As

adequate protection, the Prepetition Indenture Trustee and the Prepetition Secured Noteholders

are hereby granted the following (collectively, the "Prepetition Noteholders Adequate Protection
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Obli ations", and together with the Prepetition Lenders Adequate Protection Obligations, the

"Adequate Protection Obligations"):

(a) Prepetition Secured Noteholder Adequate Protection Liens. The

Prepetition Indenture Trustee, on behalf of itself and for the benefit of the Prepetition Secured

Noteholders, has been granted under the Interim Order and is hereby granted under this Final

Order (effective and perfected upon the date of the Interim Order and without the necessity of

the execution by the Debtors of mortgages, security agreements, pledge agreements, financing

statements or other agreements), in the amount of such diminution, a replacement security

interest in and lien upon all the DIP Collateral (excluding Avoidance Actions, but including

Avoidance Proceeds), subject and subordinate only to (i) the DIP Liens, (ii) the Carve-Out, (iii)

the Prepetition Liens, and (iv) the Prepetition Lenders Adequate Protection Liens (the

"Prepetition Noteholders Adequate Protection Liens", and together with the Prepetition

Lenders Adequate Protection Liens, the "Adequate Protection Liens"). The Prepetition

Indenture Trustee and the Prepetition Secured Noteholders were, pursuant to the Interim Order,

and are hereby authorized, but not required, to file or record financing statements, intellectual

property filings, mortgages, notices of lien or similar instruments in any jurisdiction or take

any other action in order to validate and perfect the Prepetition Secured Noteholders Adequate

Protection Liens. Whether or not the Prepetition Indenture Trustee and the Prepetition Secured

Noteholders shall, in their respective sole discretion, choose to file such financing statements,

intellectual property filings, mortgages, notices of lien or similar instruments or otherwise

confirm perfection of the liens and security interests granted to them hereunder, such liens and

security interests shall be deemed valid, perfected, allowed, enforceable, non-avoidable and not

subject to challenge, dispute or subordination as of the date of entry of the Interim Order.
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(b) Fees and Expenses. The Debtors are authorized and directed under

sections 361, 363 and 364 of the Bankruptcy Code to make non-refundable adequate protection

payments which shall include (a) ongoing payments, when due or as soon as practicable

thereafter, of all reasonable and documented fees, costs, expenses and disbursements, including

(i) after entry of this Final Order, $450,000 in fees and expenses payable to the ad hoc group of

Prepetition Secured Noteholders' primary prepetition counsel, (ii) the ad hoc group's

postpetition primary counsel, Paul, Weiss, Rifkind, Wharton &Garrison LLP, local counsel,

including, without limitation, in Virginia, Kutak Rock LLP, and Canada, Fasken Martineau

Dumoulin LLP (whether incurred pre- or post-petition), and, commencing March 6, 2015, all

reasonable and documented fees, costs, expenses and disbursements of financial advisor,

Houlihan Lokey Capital, Inc., each in its capacity as advisor, to the Prepetition Secured

Noteholders, and in each case, incurred in connection with the Debtors, the Chapter 11 Cases

or the transactions contemplated hereby and (iii) fees and expenses (including attorneys' fees)

of the Prepetition Indenture Trustee incurred (whether pre- or post-petition) in connection with

the Debtors, the Chapter 11 Cases or the transactions contemplated hereby to the extent

payable under the Prepetition Indenture; and (b) continued maintenance and insurance of the

Prepetition Notes Collateral and the DIP Collateral as required under the Prepetition

Documents and the DIP Documents (collectively, the "Prepetition Noteholders Adequate

Protection Pam", and together with the Prepetition Lenders Adequate Protection

Payments, the "Adequate Protection Payments").

(c) Prepetition Secured Noteholders' Section 507(b) Claim. The Prepetition

Indenture Trustee, on behalf of itself and the Prepetition Secured Noteholders, has been

granted under the Interim Order and is hereby granted under this Final Order, subject to the
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Carve-Out, a superpriority claim as provided for in section 507(b) of the Bankruptcy Code,

immediately junior to the Superpriority Claims held by the DIP Agent and the DIP Lenders and

the Prepetition Lenders Adequate Protection Claim, and payable from and having recourse to

all prepetition and postpetition property of the Debtors and all proceeds thereof (excluding

Avoidance Actions, but including Avoidance Proceeds); provided that, unless otherwise

expressly agreed to in writing by the DIP Agent, the Prepetition Lenders (until expiration of

the Challenge Period with no challenge having been brought or, if such a challenge is brought,

upon the entry of a final judgment resolving such challenge in favor of the Prepetition

Lenders), the Prepetition Indenture Trustee and the Prepetition Secured Noteholders shall not

receive or retain any payments, property or other amounts in respect of the superpriority claims

granted under the Interim Order or hereunder or under the Prepetition Documents unless and

until the DIP Obligations and Prepetition Term Loan Debt have indefeasibly been paid in cash

in full in accordance with the DIP Documents and this Final Order (the "Prepetition

Noteholders Adequate Protection Claim", and together with the Prepetition Lenders Adequate

Protection Claim, the "Adequate Protection Claims").

13. Sufficiency of Adequate Protection.

(a) Under the circumstances and given that the Adequate Protection Liens, the

Adequate Protection Claims and the Adequate Protection Payments (collectively, the

"Adequate Protection Obli ations") are consistent with the Bankruptcy Code, the Bankruptcy

Court finds that such adequate protection is reasonable and sufficient to-protect the interests of

the Prepetition Secured Parties. Except as expressly provided herein, nothing contained in this

Final Order (including, without limitation, the authorization of the use of any Cash Collateral)
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shall impair or modify any rights, claims or defenses available in law or equity to any

Prepetition Secured Party, the DIP Agent or any DIP Lenders.

(b) Notwithstanding anything in paragraphs 11 and 12 to the contrary,

following delivery of a Carve-Out Trigger Notice and prior to the payment to the Prepetition

Secured Parties on account of any adequate protection or otherwise, the DIP Obligations shall

have been paid in full.

(c) The Adequate Protection Obligations (A) shall not be subject to sections

510, 549, 550 or 551 of the Bankruptcy Code or section 506(c) of the Bankruptcy Code or the

"equities of the case" exception of section 552 of the Bankruptcy Code, (B) shall not be

subordinate to, or pari passu with, (x) any lien that is avoided and preserved for the benefit of

the Debtors and their estates under section 551 of the Bankruptcy Code or otherwise or (y) any

intercompany or affiliate liens or claims of the Debtors, and (C) shall be valid and enforceable

against any trustee, any other estate representative or litigation trust appointed in these Cases or

any successor cases, and/or upon the dismissal of any of these Cases.

14. Proceeds of Subsequent Financing. If the Debtors, any trustee, any

examiner with enlai•bed powers, any responsible officer or any other estate representative

subsequently appointed in these Cases or any successor cases, shall obtain credit or incur debt

pursuant to Bankruptcy Code sections 364(b), 364(c) or 364(d) in violation of the DIP

Documents at any time prior to the indefeasible repayment in full in cash of all DIP Obligations

and the termination of the DIP Agent's and the DIP Lenders' obligation to extend credit under

the DIP Facility, including subsequent to the confirmation of any plan with respect to the

Debtors and the Debtors' estates, and such financing is secured by any DIP Collateral, then all
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the cash proceeds derived from such credit or debt shall immediately be turned over to the DIP

Agent to be applied as set forth the DIP Documents.

15. Refinancing of the Prepetition Term Loan Debt. Following the entry of

the Interim Order and as part of the initial borrowing under the DIP Facility, the Debtors used a

portion of the proceeds from the DIP Facility, which portion was designated as "All-Asset

Priority Lien Debt" (as such term is defined in the Prepetition Collateral Trust Agreement), in

accordance with the DIP Documents and the Interim Order to consummate the Refinancing,

upon which, the existing liens on the Prepetition Term Loan Collateral were released and

terminated (which shall be deemed to have occurred upon the expiration of the Challenge Period

(as defined below) with no challenge having been brought or, if such a challenge is brought,

upon the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders).

After the Refinancing, the Debtors and the DIP Agent were, pursuant to the Interim Order, and

are hereby authorized to execute and file any termination statements, releases or other documents

necessary to effectuate and/or evidence the release and termination of the Prepetition Lenders'

liens on or security interests in any portion of the Prepetition Term Loan Collateral, and the

Prepetition Lenders shall deliver or cause to be delivered, at the Debtors' cost and expense, any

termination statements, releases and/or assignments in favor of the DIP Agent, the DIP Lenders

or other documents, in each case as reasonably requested by the Debtors or the DIP Agent in

order to effectuate and/or evidence the release and termination of the Prepetition Liens.

Notwithstanding anything to the contrary in the Interim Order-, this Final Order or in any other

order of this Court, the Prepetition Term Loan Debt, including, without limitation, All-Asset

Priority Lien Debt, All-Asset Priority Obligations and All-Asset Priority Liens (as such terms are

defined in the Prepetition Collateral Trust Agreement) shall not be deemed discharged or the
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Refinancing deemed consummated until the expiration of the Challenge Period with no challenge

having been brought or, if such a challenge is brought, upon the entry of a final judgment

resolving such challenge in favor of the Prepetition Lenders.

16. Disposition of DIP Collateral; Rights of DIP Agent and DIP Lenders. The

Debtors shall not sell, transfer, lease, encumber or otherwise dispose of any portion of the DIP

Collateral without the prior written consent of the DIP Agent (and no such consent shall be

implied, from any other action, inaction or acquiescence), except as expressly permitted in the

DIP Documents.

17. Protection of DIP Lenders' Ri hits.

(a) The automatic stay provisions of section 362 of the Bankruptcy Code shall

be vacated and modified (and any stay of such vacation or modification under Bankruptcy Rule

4001(a)(3) is waived) without further order of the Bankruptcy Court to the extent necessary to

permit the DIP Agent and the DIP Lenders to exercise all rights and remedies provided for in

the DIP Documents and this Final Order without further order of or application or motion to

the Bankruptcy Court, provided that, such rights and remedies that are exercisable only upon

the occurrence of an Event of Default (as defined in the DIP Documents and as set €orth in this

Final Order), but subject in all respects to the Carve-Out Cap, shall require the DIP Agent to

give five (5) days' prior written notice (which five days' notice period (the "Default Notice

Period") shall run concurrently with any notice provided under the DIP Documents) to the U.S.

Trustee, the Debtors, the Prepetition Lenders, the Prepetition Indenture Trustee, the Prepetition

Secured Noteholders, and the Creditors' Committee, if any, of such DIP Agent's intent to

exercise such rights and remedies; provided that, the Debtors shall not have the right to contest

the enforcement of the remedies set forth in this Final Order and the DIP Documents on any
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basis other than an assertion that an Event of Default has not occurred or has been cured within

the cure periods expressly set forth herein or in the applicable DIP Documents; and provided

further that during the Default Notice Period, the Debtors shall have no authority to borrow

under the DIP Facility unless the DIP Agent otherwise consents, and the DIP Agent may

terminate the DIP Facility and declare the DIP Obligations to be immediately due and payable,

and the Debtors' authority to use Cash Collateral shall be as set forth in the Budget and limited

solely to payment of expenses critical to preservation of the Debtors'. estates and the payment

of the fees, costs and expenses to administer these Chapter I 1 Cases, as agreed by the DIP

Agent in its sole discretion. The Debtors and the Prepetition Secured Parties shall waive any

right to seek relief under the Bankruptcy Code, including under section 105 thereof, to the

extent such relief would restrict or impair the rights and remedies of the DIP Agent and the

DIP Lenders set forth in this Final Order and in the DIP Documents.

(b) The DIP Agent's or any DIP Lender's delay or failure to exercise rights

and remedies under the applicable DIP Documents or this Final Order shall not constitute a

waiver of such DIP Agent's or such DIP Lender's rights hereunder, thereunder or otherwise,

unless any such waiver is pursuant to a written instrument executed in accordance with the

terms of the applicable DIP Documents.

(c) Except as otherwise expressly set forth in this Final Order, the Debtors

irrevocably waive any right, without the prior written consent of the DIP Agent, (a) to grant or

impose, under section 364 of the Bankruptcy Code or otherwise, liens or security interests in

any DIP Collateral, whether senior, equal or subordinate to the DIP Agent's liens and security

interests; (b) to use, or seek to use, Cash Collateral or (c) to modify or affect any of the rights

of the DIP Agent or the DIP Lenders under this Final Order or the DIP Documents by any plan
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of reorganization proposed or confirmed in these Chapter 11 Cases or subsequent order

entered in these Chapter 11 Cases.

18. Approved Budget.

(a) For purposes of this Order, the term "Budget" means the following: (a) the

budget, attached to the Interim Order as Exhibit A, the "Initial Budget," which is an initial 13-

week budget delivered by the Debtors to the. DIP Agent prior to the Petition Date and

commencing with the week during which the Petition Date occurs, containing line items of

sufficient detail to reflect the Debtors' consolidated projected receipts and disbursements for

such 13-week period, including, without limitation, the anticipated weekly uses of the DIP

Facility and cash collateral for such period, and which shall provide, among other things, for

the payment of the fees and expenses, including professional fees relating to the DIP Facility

(whether incurred pre-or post-petition), ordinary course expenses, fees and expenses related to

the Cases, and working capital and other general corporate needs, which Initial Budget was in

form and substance acceptable and approved by the DIP Agent and Majority Lenders (as

defined in the DIP Facility), in their sole discretion (as such Initial Budget shall be amended,

supplemented and/or extended in the manner set forth in this Final Order, the "Budget"); and

(b) on or before 5:00 p.m. prevailing Eastern Time on the first Business Day (as defined in the

DIP Facility) of each month following the Petition Date, commencing with May 1, 2015, the

Debtors shall furnish a monthly supplement to the Initial Budget (or the previously

supplemented Budget, as the case may be), covering a 13-week period that commences with

the week such supplement is delivered, together with a variance analysis from the Budget (or

the previously supplemented Budget, as the case may be). Such monthly supplements to the

Budget shall become the Budget upon the earlier of (a) written acknowledgement from the DIP
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Agent that the proposed supplement is substantially in the form of the Initial Budget (or the

previously supplemented Budget, as the case may be) and is otherwise in form and substance

acceptable to and is approved by the DIP Agent and Majority Lenders (provided that any

proposed changes in the proposed supplement to any of the Budget figures already covered by

the Initial Budget (or the previously supplemented Budget, as the case may be) must be

satisfactory to the DIP Agent in its sole discretion) or (b) within 10 Business Days after receipt

of such proposed supplement by the DIP Agent, provided that the DIP Agent has not provided

a written objection to the proposed supplement; the Initial Budget (or the previously

supplemented Budget, as the case may be) shall remain the Budget if the DIP Agent objects to

the proposed supplement and until such time as the DIP Agent provides written

acknowledgement that a revised version of the proposed supplement is otherwise in form and

substance acceptable to and is approved by the DIP Agent. Notwithstanding anything herein or

in the DIP Documents to the contrary, unless specifically authorized hereunder or in writing by

the DIP Agent or as may be provided in the Budget, no cash collateral may be paid or

transferred to any non-Debtor subsidiary or affiliate of the Debtors.

(b) Notwithstanding anything in the DIP Documents to the contrary, the

Debtors shall also deliver to the DIP Agent (i) no later than 5:00 p.m. (ET) on Wednesday of

each calendar week following the immediately preceding week, commencing on April 15,

2015, an updated variance report (the "Variance Report") on a weekly basis setting forth (1)

actual cash receipts and disbursements for the prior week and (2) all variances, on an

individual line item basis and an aggregate basis, as compared to the previously delivered

Budget on a weekly and cumulative basis, and an explanation, in reasonable detail, for any

material variance, certified by a Senior Officer (as defined in the DIP Facility) of Parent, (ii) no
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later than 5:00 p.m. (ET) on the first Business Day (as defined in the DIP Facility) of each

calendar month, an updated Budget and (iii) no later than the date that the Variance Report for

the last week of each month is required to be delivered to the DIP Agent, (x) a variance report

on a monthly basis setting forth (1) actual cash receipts and disbursements for the applicable

month, (2) all variances, on an individual line item basis and an aggregate basis, as compared

to the previously delivered Budget on a monthly basis, and (3) an explanation, in reasonable

detail, for any material variance, certified by a Senior Officer (as.defined in the DIP Facility)

of Parent (the "Budget Variance Report") and (y) a report detailing fees and expenses for

professional services incurred by the Debtors during the preceding calendar month. As of the

last day of each calendar month commencing with the calendar month ending April 30, 2015,

(a) aggregate disbursements of the Debtors (other than professional fees) made as set forth in

the Budget Variance Report for such month shall not be greater than 120°/o of the aggregate

amount specified in the corresponding applicable Budget; and (b) aggregate revenues of the

Debtors received as set forth in the Budget Variance Report for such month shall be not less

than 80% of the aggregate amount specified in the corresponding applicable Budget.

19. Limitation on Charging Expenses Against Collateral. Except to the extent

of the Carve-Out, no expenses of administration of the Cases or any future proceeding that may

result therefrom, including a case under chapter 7 of the Bankruptcy Code, shall be charged

against or recovered from the Collateral pursuant to section 506(c) of the Bankruptcy Code, the

enhancement of collateral provisions of section 552 of the Bankruptcy Code, or any other legal

or equitable doctrine (including, without limitation, unjust enrichment) or any similar principle

of law, without the prior written consent of the DIP Agent and the DIP Lenders, as the case may

be with respect to their respective interests, and no consent shall be implied from any action,
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inaction or acquiescence by the DIP Agent or the DIP Lenders. In no event shall the DIP Agent

or the DIP Lenders be subject to (i) the "equities of the case" exception contained in section

552(b) of the Bankruptcy Code or (ii) the equitable doctrine of "marshaling" or any other similar

doctrine with respect to the Collateral.

20. Payment of Fees and Expenses.

(a) No payments (including professional fees and expenses) with respect to

the DIP Obligations or the Adequate Protection Obligations shall be subject to Bankruptcy

Court approval or required to be maintained in accordance with the U.S. Trustee Guidelines,

and no recipient of any such payments shall be required to file any interim or final fee

applications with the Bankruptcy Court or otherwise seek the Bankruptcy Court's approval of

any such payments; provided, however, such invoices shall be submitted to the Debtors, the

U.S. Trustee, and the Creditors' Committee (if any) at least 10 days prior to the payment

thereof.

(b) Seaport Global Securities LLC ("SGS"), the Debtors' financial advisors

and investment bankers, stipulates that no DIP Financing Fee (as defined in that certain

engagement letter, dated as of December 7, 2014, with the Debtors (the "Engagement Letter"))

shall be payable to SGS, under Section 4(c) of the Engagement Letter or otherwise, as a result

of the Debtors' entry into the DIP Documents and the funding provided thereunder (including

any incremental funding contemplated thereunder) in accordance with the Interim Order and

this Final Order.

21. Credit Bid. The DIP Agent and the DIP Lenders, shall have the right to

credit bid a portion of or all of their respective claims in connection with a sale of the Debtors'

assets under section 363 of the Bankruptcy Code or under a plan of reorganization. The

41



C~~S~~FI~114 D~o~~~ Filed 05/08/15 Entered 05/08/15 1~:~~:9~ Desc ~nibrt
DocumeR~ge ~~c~ ~8 of 57

Prepetition Lenders and the Prepetition Secured Noteholders (subject to the terms of the

Prepetition Documents) shall have the right to credit bid a portion of or all of their respective

claims in connection with a sale of the Debtors' assets under section 363 of the Bankruptcy Code

or under a plan of reorganization, unless the Bankruptcy Court, for cause, orders otherwise.

22. Perfection of DIP Liens.

(a) The DIP Agent and the DIP Lenders were, pursuant to the Interim Order,

and are_hereby authorizedz but not required, to file or_ record (and to execute in the name of the

Debtors, as its true and lawful attorney, with full power of substitution, to the maximum extent

permitted by law) financing statements, trademark flings, copyright filings, mortgages, notices

of lien or similar instruments in any jurisdiction, or take possession of or control over deposit

accounts and securities accounts or any other asset, in each case, to validate and perfect the

liens and security interests granted to them in the DIP Documents, the Interim Order and this

Final Order. Whether or not the DIP Agent on behalf of the DIP Lenders, each in its

discretion, chooses to file such financing statements, trademark filings, copyright filings,

mortgages, notices of lien or similar instruments, or take possession of or control over deposit

accounts and securities accounts or any other assets, such liens and security interests shall be

deemed valid, perfected, allowed, enforceable, non-avoidable and not subject to challenge

dispute or subordination, at the time and on the date of entry of the Interim Order. Upon the

reasonable request of the DIP Agent, without any further consent of any party, the DIP Agent,

the Debtors, each-DIP Lender and the Prepetition Secured Parties are authorized and directed

to take, execute, deliver and file such instruments (in each case, without representation or

warranty of any kind) to enable the DIP Agent to further perfect the DIP Liens.
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(b) A certified copy of this Final Order may, in the discretion of the DIP

Agent, be filed with or recorded in filing or recording offices in addition to or in lieu of such

financing statements, mortgages, notices of lien or similar instruments, and all filing offices are

hereby authorized to accept such certified copy of this Final Order for filing and recording.

For the avoidance of doubt, the automatic stay provisions of section 362(a) of the Bankruptcy

Code shall be modified (and any stay of such modification under Bankruptcy Rule 4001(a)(3)

is waived) to the extent necessary to permit the_DIP Agent to take all actions, as applicable,

referenced in this subparagraph (b) and in the immediately preceding subparagraph (a).

(c) Any provision of any lease or other license, contract or other agreement

that requires (i) the consent or approval of one or more landlords or other parties or (ii) the

payment of any fees or obligations to any governmental entity, in order for any Debtor to

pledge, grant, sell, assign, or otherwise transfer any such leasehold interest, or the proceeds

thereof, or other Collateral related thereto, was, under the Interim Order, and is hereby deemed

to be inconsistent with the applicable provisions of the Bankruptcy Code. Any such provision

shall have no force and effect with respect to the granting ofpost-petition liens on such

leasehold interest or the proceeds of any assignment and/or sale thereof by any Debtor in favor

of the DIP Lenders in accordance with the terms of the DIP Documents or this Final Order.

23. Preservation of Rights Granted Under the Order.

(a) Except as expressly provided herein or in the DIP Documents, no claim or

lien having~a priority senior to or pari passu with those granted by the Interim Order, this Final

Order and the DIP Documents to the DIP Agent, the DIP Lenders and the Prepetition Secured

Parties shall be granted or allowed while any portion of the DIP Obligations or the Adequate

Protection Obligations (with respect to the Prepetition Term Loan Debt, until the expiration of
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the Challenge Period with no challenge having been brought or, if such a challenge is brought,

upon the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders)

remain outstanding, and the DIP Liens and the Adequate Protection Liens (with respect to the

Prepetition Term Loan Liens, until the expiration of the Challenge Period with no challenge

having been brought or, if such a challenge is brought, upon the entry of a final judgment

resolving such challenge in favor of the Prepetition Lenders) shall not (i) be subject to or junior

to (A) any lien or security interest that is.avoided and preserved for the benefit of the Debtors

and their estates under section 551 of the Bankruptcy Code or (B) any liens arising after the

Petition Date, including, without limitation, any liens or security interests granted in favor of

any federal, state, municipal or other domestic or foreign governmental unit (including any

regulatory body), commission, board or court for any liability of the Debtors, or (ii)

subordinate to or made pari passu with any other lien or security interest, whether under

sections 363 or 364 of the Bankruptcy Code or otherwise.

(b) In addition to the Events of Default set forth in the DIP Documents, unless

all DIP Obligations and all Adequate Protection Obligations shall have been indefeasibly paid

in full in cash, the Debtors shall not seek, and it shall constitute an Event of Default under the

DIP Documents and terminate the right of the Debtors to use Cash Collateral hereunder if any

of the Debtors seek, or if there is entered, unless the DIP Agent has otherwise consented:

(i) any modification or extension of this Final Order without the prior written consent of the

DIP Agent, the Prepetition Lenders, the Prepetition Indenture Trustee, and the Prepetition

Secured Noteholders, and no such consent shall be implied by any other action, inaction or

acquiescence by the DIP Agent, the Prepetition Lenders, the Prepetition Indenture Trustee, and

the Prepetition Secured Noteholders, (ii) an order converting or dismissing these Chapter 11
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Cases; (iii) an order appointing a Chapter 11 trustee in these Chapter I 1 Cases or any other

representative or other similar appointment, (iv) an order appointing an examiner with enlarged

powers in these Chapter 11 Cases, (v) an order providing for a change of venue with respect to

these Chapter 11 Cases and such order shall not have been reversed or vacated within ten (10)

days; (vi) an order approving a plan of reorganization or the sale of all or substantially all of

the DIP Collateral (except to the extent permitted under the DIP Documents) or the Prepetition

Collateral (except to the extent permitted under the Prepetition Documents) shall have been

entered which does not provide for the repayment in full in cash of all DIP Obligations (other

than any contingent obligations not yet due and payable) and all Contingent Obligations and

Adequate Protection Obligations (with respect to the Prepetition Lenders Contingent

Obligations and Adequate Protection Obligations, until the expiration of the Challenge Period

with no challenge having been brought or, if such a challenge is brought, upon the entry of a

final judgment resolving such challenge in favor of the Prepetition Lenders) upon the

consummation thereof. If an order dismissing these Chapter 11 Cases under section 1112 of

the Bankruptcy Code or otherwise is at any time entered, such order shall provide (in

accordance with sections 105 -and 349 of the Bankruptcy Code) that (x) the Superpriority

Claims, 507(b) claims, priming liens, security interests and replacement security interests

granted to the DIP Agent, the DIP Lenders and the Prepetition Secured Parties, including,

without limitation, the DIP Liens, the Adequate Protection Liens, the Adequate Protection

-Claims and Adequate Protection Payments, the 507(b) claims, and the other administrative

expense claims granted pursuant to this Final Order shall continue in full force and effect and

shall maintain their priorities as provided in this Final Order (and that such Superpriority

Claims, priming liens, security interests and replacement security interests granted to the DIP

G~
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Agent, the DIP Lenders and the Prepetition Secured Parties, including, without limitation, the

DIP Liens, the Adequate Protection Liens, the Adequate Protection Claims and Adequate

Protection Payments, the 507(b) claims, and the other administrative expense claims, liens and

security interests, shall, notwithstanding such dismissal, remain binding on all parties in

interest, including the priorities set forth herein and in the DIP Documents) until all DIP

Obligations and all Adequate Protection Obligations (with respect to the Prepetition Lenders

Adequate Protection Obligations, until the expiration of the Challenge Period with no

challenge having been brought or, if such a challenge is brought, upon the entry of a final

judgment resolving such challenge in favor of the Prepetition Lenders) shall have been paid

and satisfied in full and (y) the Bankruptcy Court shall retain jurisdiction, notwithstanding such

dismissal, for the purposes of enforcing the claims, liens and security interests referred to in

clause (x) above; provided that the Prepetition Secured Parties shall not receive or retain any

payments, property or other amounts in respect of the Prepetition Debt or under the Prepetition

Documents unless and until the DIP Obligations have indefeasibly been paid in cash in full in

accordance with the DIP Documents.

(c) If any or all of the provisions of this Final Order are hereafter reversed,

modified, vacated or stayed, such reversal, modification, vacation or stay shall not affect (i) the

validity, priority or enforceability of any DIP Obligations or the Adequate Protection

Obligations incurred prior to the actual receipt of written notice by the DIP Agent, the

Prepetition Lenders or the Prepetition Indenture Trustee, as applicable, of the effective date of

such reversal, modification, vacation or stay or (ii) the validity, priority or enforceability of any

lien or priority authorized or created hereby or pursuant to the DIP Documents with respect to

any DIP Obligations or the Adequate Protection Obligations. Notwithstanding any such
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reversal, modification, vacation or stay, any use of Cash Collateral, the DIP Obligations or the

Adequate Protection Obligations incurred by the Debtors to the DIP Agent, the DIP Lenders,

or the Prepetition Secured Parties, as the case may be, prior to the actual receipt of written

notice by the DIP Agent, the Prepetition Lenders or the Prepetition Indenture Trustee of the

effective date of such reversal, modification, vacation or stay shall be governed in all respects

by the original provisions of this Final Order, and the DIP Agent, the DIP Lenders, and the

Prepetition Secured Parties shall be entitled to all the rights, remedies, privileges and benefits

granted in section 364(e) of the Bankruptcy Code (including, without limitation, with respect to

any payments received in connection with the Refinancing), this Final Order and pursuant to

the DIP Documents.

(d) Except as expressly provided in this Final Order or in the DIP Documents,

the DIP Obligations and the Adequate Protection Obligations, including the DIP Liens, the

Superpriority Claims, the 507(b) claims, the Adequate Protection Liens, the Adequate

Protection Claims, the Adequate Protection Payments and all other rights and remedies of the

DIP Agent, the DIP Lenders and the Prepetition Secured Parties granted by the provisions of

this Final Order and the DIP Documents shall survive, and shall not be modified, impaired or

discharged by (i) the entry of an order converting any of these Chapter 11 Cases to a case

under Chapter 7, dismissing these Chapter 11 Cases, approving the sale of any DIP Collateral

pursuant to section 363(b) of the Bankruptcy Code (except to the extent permitted by the DIP

Documents, or except to the extent that a release of such liens is authorized under the

Prepetition Collateral Trust Agreement) or by any other act or omission or (ii) the entry of an

order confirming a plan of reorganization in these Chapter l 1 Cases (except an Acceptable

Reorganization Plan (as defined in the DIP Facility)) and, pursuant to section 1141(d)(4) of the
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Bankruptcy Code, the Debtors have waived any discharge as to any remaining DIP Obligations

or Adequate Protection Obligations. The terms and provisions of this Final Order and the DIP

Documents shall continue in the Chapter 11 Cases, in any successor cases, or in any

superseding Chapter 7 cases under the Bankruptcy Code, and the DIP Obligations and the

Adequate Protection Obligations, including the DIP Liens, the Superpriority Claims, the

Adequate Protection Liens, the Adequate Protection Claims, the Adequate Protection

Payments, the other administrative expense claims granted pursuant to this Final Order and all

other rights and remedies of the DIP Agent, the DIP Lenders and the Prepetition Secured

Parties granted under the DIP Documents and this Final Order shall continue in full force and

effect and shall be binding on any Chapter 7 trustee, Chapter 11 trustee, any litigation trust

representative, other or similar party hereinafter appointed or elected for the Debtors' estates

until all DIP Obligations and all Adequate Protection Obligations are indefeasibly paid in full

in cash as set forth herein and in the DIP Documents.

24. Excul ap tion. Nothing in this Final Order, the Interim Order, the DIP

Documents, or any other documents related to the transactions contemplated hereby shall in any

way be construed or interpreted to impose or allow the imposition upon the DIP Agent or any

DIP Lender of any liability for any claims arising from the prepetition or postpetition activities

of the Debtors in the operation of their businesses, or in connection with their restructuring

efforts. In addition, (a) the DIP Agent and the DIP Lenders shall not, in any way or manner, be

liable or responsible for (i) the safekeeping of the Collateral, (ii) any loss or damage thereto

occurring or arising in any manner or fashion from any cause, (iii) any diminution in the value

thereof, or (iv) any act or default of any carrier, servicer, bailee, custodian, forwarding agency, or

other person, and (b) all risk of loss, damage, or destruction of the Collateral shall be borne by

•;
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the Debtors; provided that, (i) the foregoing shall not apply to any act or omission by the DIP

Agent or the DIP Lenders that constitutes gross negligence or willful misconduct by the DIP

Agent or the DIP Lenders as finally determined by a court of competent jurisdiction.

25. Effect of Stipulations On Third Parties.

(a) The stipulations and admissions contained in this Final Order, including,

without limitation, in paragraph 4 of this Final Order, shall be binding upon each Debtor and

their subsidiaries and any of their respective successors and assigns (including, without

limitation, any Chapter 7 or Chapter 11 trustee appointed or elected for a Debtor), and each

person or entity party to the DIP Documents in accordance with their respective terms and the

terms of this Final Order, in all circumstances.

(b) The stipulations and admissions contained in this Final Order, including

without limitation, in paragraph 4 of this Final Order, shall be binding on a permanent basis upon

all other parties in interest, including any statutory or non-statutory committees appointed or

formed in the Chapter 11 Cases (including the Creditors' Committee, if any) and any other

person or entity acting on behalf of the Debtors' estates, unless (a) such committee or any other

party-in-interest, in each case, with requisite standing granted by the Bankruptcy Court, has

timely and properly filed an adversary proceeding or contested matter (subject to the limitations

contained herein, including, inter alia, in paragraph 26) by no later than the date that is 60 days

after the Petition Date (ii) any such later date agreed to in writing by the Prepetition Lenders or

the Prepetition Indenture Trustee, as applicable, and (iii) such longer period as the Bankruptcy

Court orders for cause shown prior to the expiration of such period (the "Challenge Period"), (1)

challenging the validity, enforceability, priority, extent, or amount of the obligations under the

Prepetition Docwnents (the "Prepetition Obligations") or the liens, subject to valuation under

..
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section 506 of the Bankruptcy Code, on the Prepetition Collateral securing the Prepetition

Obligations or (2) otherwise asserting or prosecuting any avoidance actions or any other claims,

counterclaims or causes of action, objections, contests or defenses (collectively, the "Claims and

Defenses") against the Prepetition Secured Parties or their respective agents, affiliates,

subsidiaries, directors, officers, representatives, attorneys or advisors in connection with any

matter related to the Prepetition Obligations or the Prepetition Collateral, and (b) an order is

entered by a court_ of competent jurisdiction and becomes _final and non-appealable in favor of

the plaintiff sustaining any such challenge or claim in any such duly filed adversary proceeding

or contested matter; provided that, (i) as to the Debtors, all such Claims and Defenses are hereby

irrevocably waived and relinquished as of the Petition Date and (ii) any challenge or claim shall

set forth with specificity the basis for such challenge or claim and any challenges or claims not

so specified prior to the expiration of the Challenge Period shall be forever deemed waived,

released and barred. If no such adversary proceeding or contested matter is timely and properly

filed in respect of the Prepetition Obligations, (x) the Prepetition Term Loan Debt to the extent

not heretofore repaid and the other Prepetition Obligations shall constitute allowed claims, not

subject to counterclaim, setoff, subordination, recharacterization, subordination, defense or

avoidance, for all purposes in the Chapter 11 Cases and any subsequent Chapter 7 cases, (y) the

liens on the Prepetition Collateral securing the Prepetition Obligations, as the case may be, shall

be deemed to have been, as of the Petition Date, and to be, legal, valid, binding, perfected and of

the priority specified in paragraph 4, not subject to defense, counterclaim, recharacterization,

subordination or avoidance and (z) the Prepetition Obligations, the Prepetition Secured Parties,

and the liens on the Prepetition Collateral granted to secure the Prepetition Obligations, as the

case may be, shall not be subject to any other or further challenge by any statutory or non-
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statutory committees appointed or formed in the Chapter 11 Cases or any other party-in-interest,

and such committees and parties-in-interest shall be enjoined from seeking to exercise the rights

of the Debtors' estates, including without limitation, any successor thereto (including, without

limitation, any estate representative or a Chapter 7 or 11 trustee appointed or elected for any of

the Debtors) with respect thereto. If any such adversary proceeding or contested matter is timely

and properly filed, the stipulations and admissions contained in paragraph 4 ofthis Final Order

shall nonetheless remain binding and preclusive (as provided in the second sentence of this

subparagraph) on any statutory or non-statutory committees appointed or formed in the Chapter

11 Cases and any other party-in-interest, except as to any such findings and admissions that were

expressly and successfully challenged in such adversary proceeding as set forth in a final, non-

appealable order of a court of competent jurisdiction. In the event that there is a timely

successful challenge, pursuant and subject to the limitations contained in this paragraph 25, to

the validity, enforceability, extent, perfection or priority of the Prepetition Term Loan Debt, the

Bankruptcy Court shall have the power to unwind or otherwise modify, after- notice and hearing,

the Refinancing or a portion thereof (which might include payment of the Disgorged Amount or

re-allocation of interest, fees, principal or other incremental consideration paid in respect of the

Prepetition Term Loan Debt or the avoidance of liens and/or guarantees with respect to the

Debtors), as the Bankruptcy Court shall determine. Nothing in this Final Order vests or confers

on any Person (as defined in the Bankruptcy Code), including any statutory ornon-statutory

committees appointed or formed in the Chapter 11 Cases, standing or authority to pursue any

cause of action belonging to the Debtors or their estates, including, without limitation, Claims

and Defenses with respect to the Prepetition Documents or the Prepetition Obligations or any

liens granted by any Debtor to secure any of the foregoing.
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26. Limitation on Use of Financing Proceeds and Collateral. Notwithstanding

anything herein or in any other order by this Court to the contrary, no party may use borrowings

under the DIP Facility, Prepetition Collateral, cash collateral, DIP Collateral, the Carve-Out, the

Carve-Out Cap or any portion or proceeds of the foregoing in connection with (a) objecting to,

contesting or raising any defense to, the validity, perfection, priority, extent or enforceability of

any amount due under the DIP Documents or the Prepetition Documents, or the liens or claims

granted under the Interim Order, this Final Order, the DIP Documents or the Prepetition

Documents, (b) asserting any Claims and Defenses or causes of action against the DIP Agent, the

DIP Lenders, the Prepetition Lenders or the Prepetition Secured Parties or their respective

agents, affiliates, representatives, attorneys or advisors, (c) preventing, hindering or otherwise

delaying the DIP Agent's or the DIP Lenders' assertion, enforcement or realization on the

Collateral once an Event of Default has occurred and is continuing in accordance with the DIP

Documents, the Interim Order and this Final Order, provided that the Debtors may contest or

dispute whether an Event of Default has occurred as provided for in paragraph 17(a) of this Final

Order, (d) seeking to modify any of the rights granted to the DIP Agent, the DIP Lenders, the

Prepetition Agents or the Prepetition Secured Parties hereunder or under the DIP Documents or

the Prepetition Documents, in each of the foregoing cases, without such parties' prior written

consent, (e) paying any amount on account of any claims arising prior to the Petition Date unless

such payments are (i) approved by an order of this Court and (ii) in accordance with the DIP

Documents and the Budget, (~ using or seeking to use cash collateral except to the extent

permitted under the DIP Documents and not otherwise prohibited hereunder, (g) selling or

otherwise disposing of the Collateral except as permitted by the DIP Documents or otherwise

with the consent of the DIP Agent or the DIP Lenders, or (h) using or seeking to use any
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insurance proceeds related to the Collateral, except as permitted by the DIP Documents or

otherwise with the consent of the DIP Agent or the DIP Lenders. Notwithstanding the foregoing,

advisors to the Creditors' Committee, if any, may investigate claims and issues with respect to

the liens granted pursuant to the Prepetition Documents during the Challenge Period at an

aggregate expense for such investigation, but not litigation, prosecution, objection or challenge

thereto, not to exceed $25,000.

27. Priorities Among Prepetition Secured Parties. Notwithstanding anything

to the contrary herein or in any other order of this Court, in determining the relative priorities and

rights of the Prepetition Secured Parties (including, without limitation, the relative priorities and

rights of the Prepetition Secured Parties with respect to the Adequate Protection Obligations

granted hereunder), such priorities and rights shall continue to be governed by the Prepetition

Documents, including, without limitation, the Prepetition Collateral Trust Agreement.

28. Payments Held in Trust. Except as expressly permitted in this Final Order

or the DIP Documents, in the event that any person or entity receives any payment on account of

a security interest in DIP Collateral, receives any proceeds of DIP Collateral or receives any

other payment with respect thereto from any other source prior to indefeasible satisfaction of all

DIP Obligations under the DIP Documents, and termination of the Commitment Amount (as

defined in the DIP Documents) in accordance with the DIP Documents, such person or entity

shall be deemed to have received, and shall hold, any such payment or proceeds of Collateral in

trust for the benefit of the DIP Agent and DIP Lenders and shall immediately turn over such

proceeds to the DIP Agent, or as otherwise instructed by this Court, for application in accordance

with the DIP Documents, the Interim Order and this Final Order.
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29. Proofs of Claim. None of the DIP Agent, DIP Lenders, or the Prepetition

Secured Parties will be required to file proofs of claim in any of Chapter 11 Cases or any

successor case. Any order entered by the Bankruptcy Court in connection with the establishment

of a bar date for any claim (including without limitation administrative claims) in the Chapter 11

Cases or any successor case shall not apply to the DIP Agent, the DIP Lenders, or the Prepetition

Secured Parties.

30. Right of Access and Information. Without limiting the rights of access

and information afforded the DIP Agent and DIP Lenders under the DIP Documents or the

Prepetition Secured Parties under the Prepetition Documents, the Debtors shall be, and hereby

are, required to afford representatives, agents and/or employees of the DIP Agent and the

Prepetition Lenders reasonable access to the Debtors' premises and their books and records in

accordance with the DIP Documents and the Prepetition Documents, as the case may be, and

shall reasonably cooperate, consult with, and provide to such persons all such information as

may be reasonably requested. In addition, the Debtors authorize their independent certified

public accountants, financial advisors, restructuring advisers, investment bankers and consultants

to cooperate, consult with, and provide to the DIP Agent, the Prepetition Lenders and the

Prepetition Indenture Trustee (and so long as an Event of Default has occurred and is continuing,

each Prepetition Secured Party and DIP Lender) all such information as may be reasonably

requested with respect to the business, results of operations and f nancial condition of the

Debtors.

31. Retention of Jurisdiction. This Court has and will retain exclusive

jurisdiction with respect to any and all disputes or matters under, or arising out of or in

connection with, either the DIP Documents or this Final Order.
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32. Order Governs. In the event of any inconsistency between the provisions

of this Final Order and the DIP Documents, the provisions of this Final Order shall govern.

Additionally, to the extent that there may be an inconsistency between the terms of this Final

Order and the Order Establishing Certain Notice, Case Management and Administrative

Procedures, the terms of this Final Order shall govern. Except as specifically amended,

supplemented or otherwise modified hereby, all of the provisions of the Interim Order shall

remain in effect and are hereby. ratif ed_ by this Final Order.

33. Binding Effect; Successors and Assigns. The DIP Documents and the

provisions of this Final Order, including all findings herein, shall be binding upon all parties-in-

interest in the Chapter 11 Cases on a permanent basis, including without limitation, the DIP

Agent, the DIP Lenders, the Prepetition Secured Parties, any statutory or non-statutory

committees appointed or formed in the Chapter 11 Cases, and the Debtors and their respective

successors and assigns (including any chapter 7 or chapter 11 trustee hereinafter appointed or

elected for any of the Debtors, an examiner appointed pursuant to section 1104 of the

Bankruptcy Code, or any other fiduciary appointed as a legal representative of any of the

Debtors, or similar responsible person or similar designee or litigation trust hereinafter appointed

or elected for the estates of the Debtors) and shall inure to the benefit of the DIP Agent, the DIP

Lenders and the Prepetition Secured Parties and their respective successors and assigns,

including after conversion or dismissal of any of the Chapter 11 Cases; provided that, except to

the extent expressly set forth in this Final Order, the DIP Agent, the DIP Lenders, and the

Prepetition Secured Parties shall have no obligation to permit the use of Cash Collateral or

extend any financing to any chapter 7 trustee, chapter 11 trustee or similar responsible person or

similar designee or litigation trust hereunder appointed for the estates of the Debtors.
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34. Limitation on Liability. In determining to make any loan under the DIP

Documents, permitting the use of Cash Collateral or in exercising any rights or remedies as and

when permitted pursuant to this Final Order or the DIP Documents, the DIP Agent, the DIP

Lenders and the Prepetition Secured Parties shall not be deemed to be in control of the operations

of the Debtors or to be acting as a "responsible person" or "owner or operator" with respect to

the operation or management of the Debtors (as such terms, or any similar terms, are used in the

United States Comprehensive Environmental Response, Compensation and Liability Act, 29

U.S.C. §§ 9601 et seq. as amended, or any similar federal or state statute). Furthermore, nothing

in this Final Order or in the DIP Documents shall in any way be construed or interpreted to

impose or allow the imposition upon the DIP Agent, the DIP Lenders, or the Prepetition Secured

Parties of any liability for any claims arising from the prepetition or postpetition activities of any

of the Debtors and their affiliates (as defined in section 101(2) of the Bankruptcy Code).

35. Effectiveness. This Order shall constitute findings of fact and conclusions

of law and shall take effect immediately upon execution hereof, and there shall be no stay of

execution of effectiveness of this Order.

Dated: May 5, 2015,
Roanoke, Virginia

#~ F~~ y
1 S RTES BANKRUPTCY JUDGE
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WE ASK FOR THIS:

/s/ Tvler P. Brown
Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, III (VSB No. 75134)
Justin F. Paget (VSB No. 77949)
HUNTON & WILLIAMS LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219
Tel: (804) 788-8200
Fax: (804) 788-8218

Proposed Counsel to the Debtors
and Debtors in Possession
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1~LE C1~F~
wlldlaw.ta

~LL~LE~~~
DIREG7 LINE: 416 361-4779

e-mall: sAatel~wilcflaw.ca

Apri 1 I d, 2015

vz ~ eou~~~.

Xinerp~y Lld.
cb Cassels Broak & Blackwell I.LP
21U0 Scotia Ptaza
40 King Street West
'1'oranta, Ont~u•ia M5H 3C2

At#enh~an~Ezch of the UErectors of 7~inerg„y Ltd, the "Corporaiiou"~

Dear Sirs/Mesdames:

Rc: 12equisifian of Heeling of Shareliofders of the CorpuruFiaa

We cu'e aaunsei to Joni Nix (tf~e "liequisitfaner") in connection witlx the ~bova naCed manor. Further to

recent discussions and conesponclence among the Rcq~aisitioner and Wildeboer De[letce LLP an the one

hand, aad the Cazpor~ttion and its tagal counsek on tl~e other hand, pfease find ~nclpsed A requisition {the

"kequisfi~on") pursuant to Section IQS of the Business Corporations Act, R.S.O. 1939, c. ]3.1d (t[ie

"OBCA") cequisitiaiying t#~$ 8ireetnrs of the Corporation to cal! a meeting of tl~e sharcl:olciers of the

Corporation far [fie purposes set dut in tie Requisition {the "~pc~ctAi Meeting"}. The Requisitiau is

hereby delivered to the Corporation pursuant to Subsection }05(Z) of the OBCA.

As you know, fife Regaisitzoner holds not less than 5% af'the 'sssued si3ares oPthe Coi~~}oration drat carry

the right to vote ttt tk~e Speoiat Meting, bVe confine on behtt[f aF the Requisitioner t~iat if tiie kioard aC

Dieectars of the Corporntion detcr~rlines that it is 'sn tl3e West interests of Else Cor{~oration to combine the

business set out in the Requisition with the Corporation's annual getters] rneoli~~~ to be held ~3~ Eater than

June 3U, 2~IS {tlae "~4~ieet3ng Deadline's as required by Ehe O~CA, the Ret~ttisitionar dyes nQt intend to

oppose such con~b~nation so Song as such combined meeting is held priurta the hlseun~ Deadline.

A brie' hiagrapf~y of cacl~ of the ptroposed nominees for election as a director of the Corporation as s~E in

tl~e Reyuis'stinn (ofi~cr thtu~ current directors of the Corparatipn} Ems previous{y been sent t~ dohn

Nicl[very, the Corporation's external legal oaunsel. The Requisitioner acid the newly proposed non~inces

will ~vor~ with the Cor~arativn to ensure that t(ie ififorrnation in respect of tlss newly ~ro~osed nominees

dtiat is required la be includes! in floe m~nagen~ent informat'sfln circular to ~e prep~r~d any{ m:tiled in

connection with the Special Meeting (or a combined nzeetin~;,. ifapplicable} is provided to tlia Corparnlion

in n timely ina~~ner.

Please can~rm to tine undersigned by no later Tan S:U4 p.m. (ET's o» 1V~ondav~ At~ril ZD, 2t)15 (the

"Rcsposase Aead!#ne") whetEier the Corpnra~iou zntei~ds to combine the business se# out in the Requisition

with #lie Corporation's annual general meeting to be held on or before tho Meeting Deadline or, if not, the

date pn ~vtiich tl~c Corporutipn ii~tonds to Bald tl~c Specie! tifeeting. As yogi know, the Special Meeting

rrrust be called within 2 i days following the Corporation's receipt of the Requisition. Xf the Corporation

Suite 800 - Wlldeboer Dellette Place, 365 Bay Street, 7orvMo, ON MSF3 2V1 
t A46 361 3121 F AiG 3fit 1794 w~,vw,~vifdlaw.ca
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determines not to eo~z~bi~ie tl~e businoss set aut in the Itequis'stion ~vilit the Corporation's upcoming amival

general ~neetin~, or if the Corporation dons not intend ro hold tic Speoial Meeting, in n liineframe that is

acceptable to lice lZequisitianer, or if fhe Cprporatian fails fo respond to this letter by tkce Respa»sc

Deadline, tl3e Req~~isitioner intends to exercise ail ltis ri6hts under the ~BCA fa ensure that tSle Special

tvtee#in~ is ]field in a timety manner including, witho~~i limitation, snaking application to the Superior

Court of Sus#ice for an order that the Special Meeting be held.

We loofc forward to the Corporation's timely responso,

Y0111'S VB{'y h'EIIy,

Sanje Pats]
Enclosure

cc: Jon Nix (via c~nai( onEy)
Jo1zn It~cllvery (via emaiS only)
P.ory Cattanaols (via email only)
Bernie A~fason (via email on[yj
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May 7, 2015

HUNTON & WILLIAMS LLP
RIVERFRONT PLAZA, CAST TOWER
951 EAST BYRD STRGBT
RICHMOND, VIRGINIA X3219-0074

TEL 804 ~ 788. 8200
FAX 804 •788. 82 i 8

TYLER P. BROWN
DIRECT DIAL: 804-788-8674
EMAIL: tpbrown@hunton.com

FILE NO: 85083.000Q03

VIA EMAIL AND U.S. MAIL

Sanjeev Patel, Esq.
Wildeboer Dellelce, LLP
Wildeboer Dellecle Place
365 Bay Street
Toronto, ON MSH 2V 1

He: Xiner~y Ltd.

Dear Mr. Patel:

This firm represents Xinergy Ltd. ("Xiner "), along with certain of its affiliates (collectively,
the "Debtors"), in the chapter 11 bankruptcy proceedings that were commenced on April 6,
2015 (the "Petition Date"), in the United State Bankruptcy Court for the Western District of
Virginia, as Case No. 15-70444 (PMB).

We have been provided a copy of your letter, dated April 16, 2015, on behalf of Mr. Jon Nix,
that enclosed a requisition (the "RecLisition"), pursuant to section 105 of the Business
Corporations Act, R.S.O. I999, c. B.16 (the "Corporations Act"}, requisitioning the directors of
Xinergy to ca11 a special meeting of shareholders for the purposes of reconstituting the board of
directors (the "Requested Special Meeting"). Specifically, the Requisition seeks to remove
and/or replace three of the five current directors. The Requisition alternatively demands that
the directors hold a combined meeting with its regular annual meeting by no later than June 30,
2015.

Xinergy has carefizlly reviewed and considered the Requisition and has determined that
scheduling the Requested Special Meeting would not be in the best interests of Xinergy and theother Debtors at this time. Scheduling the Requested Special Meeting would be highly
disruptive to operations and the restructuring process, costly to the estates and potential
recoveries, risk default and termination of the Debtors' post-petition financing, and seriously
jeopardize the Debtors' ability to continue as a going concern and reorganize through the
chapter 11 cases.
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Sanjeev Patel, ~sq.
May 7, 2015
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Xinergy also has determined, for the same reasons, not to hold a combined annual meeting and
Requested Special Meeting by June 30, 2015.

The Debtors intend to seek relief in the U.S. Bankruptcy Court regarding the Requested Special
Meeting.

Sincerely,

~.
Tyler P. B wn

cc: Thomas R. Califano, Esq.
Cassels Brock & Blacl~well LLP

85083.U000U3 EMF_US 55559818v5
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Court File No. CV-15-10936-OOCL

ONTARIO

SUPERIOR COUR7 OF JUSTICE

(COMMERCIAL LIST}

THE HONOURABLE ) THURSDAY, THE 23RD

JUSTICE /tJ~/'rv̂ U ~ ~ DAY OF APRIL, 2015

IN THE. MATTER C7F THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. G 36, AS AMENDED

AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE UNITED
STATES BANKRUPTCY COURT WITH RESPECT TQ XINERGY LTD.

~~ ""~`~" ~ AF'PLICATIQN OF XINERGY LTD.
r~,~?~ j "~G~~ UNDER SECTION 46 OF THE

COMPANIES' CREDITORS ARRANGEMENT ACT
„'

"~~ ~`~ '~~ INITIAL RECOGNITION ORDER
~°!~~~ ~`~ '"` ~~`' (FOREIGN MAIN PROCEEDING)4

`.~iic,~,~~ ilk.,.+'
,

THIS APPLICATION., made by Xinergy Ltd. in its capacity as the foreign representative

(the "Foreign Representative" or the "Debta~') of itse{f, pursuant #o the Companies` Creditors

Arrangement Act, R.S.C.. 1985, c. C-36, as amended (the °CCAA") for an Order substantially in

the form enclosed in the Application Record., was heard this day at 330 University Avenue,.

Toronto, Ontario.

ON READING the Notice of Application, the affidavit ofi Michael R. Castle sworn Aprill5,

2015 (the °Castle Affidavit"}, the preliminary report of Deloitte Restructuring- Inc., in its capacity

as proposed information officer (the "Proposed Information Officer") dated April.. 21, 2015,

each filed, and upon being provided with copies of the documents required by s,46 of the

CCAA,

Legal"1X4056222.7 ~
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AND UPON BEING ADVISED by counsel for the Foreign. Representative that in addition

to this Initial Recognition Order, a Supplemental Order (Foreign Main Proceeding} is being

spught,

AND UPQN HEARING the submissions of counsel for the FQr~ign Representative,

counsel for the Proposed Infa~mation Officer, counsel far an informal group of" holders of the

Debtor's 9.~5°/fl senior secured notes due 2019 and lenders. under the. Debtor's postpetition

senior secured new money term loan credit facility (collectively, the "DIP- Lenders"), counsel for

Jnn Nix,. and no one else appearing al#hough duly- served as appears from the affidavits of

service ofi Monique Sassi, sworn: on April 15, 20 5 .and April 21',.201:5, ti e affidavits of service of

Margarefi 1Nong, sworn pn April 1 ~, 2615, April 20,, 2x15 and April 21 24~ 5, and the affidavit of

service of Natalie E, Levine, sworn. on April 2a, 20~ 5:

SERVICE

~. THIS Ct~URT aRDERS that the. time for service of the Notice of Application and the

.Application Record i~ hereby abridged- and validated so that: this Applicatit~n is properly

returnable today artd hereby dispenses wifih further service thereof.

FQREIGhJ REPRESENTATIVE

2. THIS- COURT ORDERS" AND CiECLARES that the Foreign Representative is the

"foreign. representative" as defined in section A~5 cif the GCAA in respect afi the- proceedings

under chapter 11 of title 91 Qf the United States- Code pending: before the United States

Bankruptcy Court fr~r the V1Jest~rn district of l/irginia (the. "~~reign Proceeding"}>

CENTRE ~F MAIN IN?'~REST AND RECCIGNITION OF FORE{GN PRtJCEEDIN+G

3. THiS COURT DECLARES thaf the centre of its morn interes#s for the Debtor is the

United States, and that. the Foreign Proceeding is hereby recognized as a "foreign main

proceeding" as defined in section 45 of the CCAA.

STAY C)F PR~GEEDINGS

4. 'THIS CCIURT ORDERS that until otherwise arder~d by this Courf:

Via) all proceedings taken. or that might be taken against the Debtor- under the
Bankruptcy and Insolvency Act ar the W nefing-up end Restructuring Act .are
stayed;

legal"1'hQ56222.7
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(b) further proceedings in any action, suit or proceeding. against the Debtor are
restrained;. and

(c) the commencement of any action., suit or proceeding. against the Debtor is
prohibited.

NO SALE OF RROPERTY

5. THJS COURT ORDERS that.,. except with leave of this Court, the Debtor is prohibited

from selling or otherwise disposing of:

(a) outside. the ordinary course of its business, any pf its property in Canada that
reiates to the business; and'

(b) any of its other property in Canada:

GENERAL

6, THIS COURT HEREBY REQUESTS the aid and'. recognition of any court, tribunal,

regulatory or administrative. body having jurisdiction in Canada, to give effect to this Order and

to assist the Debtor and its counsel and agents in carrying; out the terms of this Order.

7. THIS COURT ORDERS AND DECLARES that this Order shall be effective as of 12::01

a.m. on the date of this Order.

8. THJ'S COURT C?R~ERS that any interested party may apply to #his Court to vary or

amend this Order or seek other relief on not less than seven. (7) days notice to the-.Debtor and.

its counsel, and #o .any other party or parties. likely to be affected by the order sought,. or upon

such other notice,. if any, as this Court may order.

..~~

~~i7 t ryi~~ t~ t i~ ii~~~L,'r~Si A I ti! ~~V.~~'
~rJ r F~)C3~` ~l~~.
~~ ~ ~~s.r•~s ~,~ r~~4a~ rr~ ~vr~.:

,, it ~.

Legal*14056222.7
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,~~ ~ ;, Court File No. CV-15-10936-OOCL
~ ~" ~ ,;,

'~ ONTARIO
~:~,~.
`~' SUPERIOR COURT OF JUSTICE
~~

~~ (COMMERCIAL LIST)~~.

THURSDAY, THE 23RD

THE HONOURABLE )
~ ~ DAY OF APRIL, 2015

JUSTICE ,f~~'~ ~

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C 36, AS AMENDED

AND {N THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE UNITED
STATES BA~IKRUPTCY COURT WITH RESPECT TO XINERGY LTD.

APPLICATION OF XINERGY LTD.
UNDER SEC"PION 46 OF THE

COMPANIES' CREDITORS ARRANGEMENT ACT

SUPPLEMENTAL ORDER
(FOREIGN MAIN PROCEEDING)

THIS APPLICATION, made by Xinergy Ltd. in its capacity as the foreign representative

(the "Foreign Representative' or the "Debtor'') of itself, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA~ for an Order substantially in

the form enclosed in the Application Record, was heard this day at 330 University Avenue,

Toronto, Ontario.

ON READING the Notice of Application, the affidavit of Michael R. Castle sworn April 15,

2015 (the "Castle Affidavits the preliminary report of Deloitte Restructuring Inc., in its capacity

as proposed information officer dated April 21, 2015, and on being advised that the secured

creditors who are likely to be affected by the charges created herein were given notice, and on

hearing the submissions of counsel for the Foreign Representative, counsel for the proposed

information officer, counsel for an informal group of holders of the Debtor's 9.25% senior

secured notes due 2019 and lenders under the Debtor's postpetition senior secured new money

term loan credit facility (the "DIP Lender'), counsel for Jon Nix and no one else appearing

Legal"14056230.8
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although duly served as appears from the affidavits of service of Monique Sassi, sworn on April

15, 2015 and April 21, 2015, the affidavits of service of Margaret Wong, sworn on April 16,

2015, April 20, 2015 and April 21, 2015, and the affidavit of service of Natalie E. Levine, sworn

on April 20, 2015, and on reading the consent in the preliminary report of Deloitte Restructuring

Inc. to act as the information officer:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the

Application Record is hereby abridged and validated so that this Application is properly

returnable today and hereby dispenses with further service thereof.

INITIAL RECOGNITION ORDER

2. THIS COURT ORDERS that any capitalized terms not otherwise defined herein shall

have the meanings given to such terms in the Initial Recognition Order (Foreign Main

Proceeding) dated April 23, 2015 (the"Recognition Order`').

3. THIS COURT ORDERS that the provisions of this Supplemental Order shall be

interpreted in a manner complementary and supplementary to the provisions of the Recognition

Order, provided that in the event of a conflict between the provisions of this Supplemental

Order and the provisions of the Recognition Order, the provisions of the Recognition Order

shall govern.

RECOGNITION OF FOREIGN ORDERS

4. THIS COURT ORDERS that the following orders (collectively,.the"Foreign Order') of

the United States Bankruptcy Court for the Western Qistrict of Virginia made in the Foreign

Proceeding are hereby recognized and given full force and effect in all provinces and territories

of Canada pursuant to Section 49 of the CCAA:

(a) Order Authorizing Xinergy Ltd. to Act as Foreign Representative Pursuant to 11

U.S.C. §1505, attached as Schedule A to this Order;

(b) Interim Order (!) Authorizing Debtors (A) to Obtain Postpetition Financing

Pursuant to 77 U.S.C. §§ 705, 361, 362, 364(c)(1), 364(c)(2), 364(c)(3),

364(d)(1) and 364(e) and (B) fo Utilize Cash Collateral Pursuant to 11 U.S.C. §

Legal"14056230.8
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363, (I!) Granting Adequate Protection to Prepetition Secured Parties Pursuant fo

11 U.S. C. §§ 361, 3&2, 363 and 364 and (!ll) Scheduling Final Hearing Pursuant

to Bankruptcy Rules 4001(b) and (c), (the"U.S. DIP Order`') attached as Schedule

B to this Order;

(c) Interim Trading Order Establishing Notification Procedures and Approving

Restrictions on Certain Transfers of Equity Interests rn the Debtors' Estates,

attached as Schedule C to this Order; and

(d) Interim Order (I) Authorizing Debtors to Maintain Existing Bank Accounts and

Business Forms and Continue to Use Existing Cash Management System; (I!)

Granting Administrative Expense Status for intercompany Claims; and (Ill)

Waiving the Requirements of Section 345(b) of the Bankruptcy Code, attached

as Schedule D to this Order.

provided, however, that in the event of any conflict between the terms of the Foreign Orders and

the Orders of this Court made in the within proceedings, the Orders of this Court shall govern

with respect to Property (as defined below) in Canada.

APPOINTMENT OF INFORMATION OFFICER

5. THIS COURT ORDERS that Deloitte Restructuring Inc. (the"Information Officer'') is

hereby appointed as an officer of this Court, with the powers and duties set out herein.

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

6. THIS COURT ORDERS that until such date as this Court may order (the"Stay Period')

no proceeding or enforcement process in any court or tribunal in Canada (each, a"Proceedin~~

shall be commenced or continued against or in respect of the Debtor or affecting their business

(the"Busines~~ or their current and future assets, undertakings and properties of every nature

and kind whatsoever, and wherever situate including all proceeds thereof (the"Property'),

except with leave of this Court or the written consent of the Debtor and the Information Officer,

and any and all Proceedings currently under way against or in respect of the Debtor or affecting

the Business or the Property are hereby stayed and suspended pending further Order of this

Court or the written consent of the Debtor and the Information Officer.

Legal"14056230.8
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NO EXERCISE OF RIGHTS OR REMEDIES

7. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any

individual, firm, corporation, governmental body or agency, or any other entities {all of the

foregoing, collectively being "Person' and each being a"Person') against or in respect of the

Debtor, or affecting the Business or the Property, are hereby stayed and suspended except

with leave of this Court or with the written consent of the Debtor and the Information Officer,

provided that nothing in this Order shall (i) prevent the assertion of or the exercise of rights and

remedies outside of Canada, (ii) empower the Debtor to carry on any business in Canada

which the Debtor is not lawfully entitled to carry on, (iii) affect such investigations or

Proceedings by a regulatory body as are permitted by section 11.1 of the CCAA; or (iv} prevent

the DIP Lenders from making any personal property lien registrations in Canada.

NO INTERFERENCE WITH RIGHTS

8. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to

honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,

contract, agreement, licence or permit in favour of or held by the Debtor and affecting the

Business in Canada, except with leave of this Court.

ADD1710NAL PROTECTIONS

9. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written

agreements with the Debtor or statutory or regulatory mandates for the supply of goods and/or

services in Canada, including without limitation all computer software, communication and other

data services, centralized banking services, payroll services, insurance, transportation services,

utility or other services provided in respect of the Property or Business of the Debtor, are

hereby restrained until further Order of this Court from discontinuing, altering, interfering with or

terminating the supply of such goods or services as may be required by the Debtor, and that

the Debtor shall be entitled to the continued use in Canada of its current premises, telephone

numbers, facsimile numbers, Internet addresses and domain names.

10. THIS COURT ORDERS that during the Stay Period, and except as permitted by

subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any

of the former, current or future directors or officers of the Debtor with respect to any claim

against the directors or officers that arose before the date hereof and that relates to any

Legal`14056230.8
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obligations of the Debtor whereby the directors or officers are alleged under any law to be liable

in their capacity as directors or officers for the payment or performance of such obligations.

11. THIS COURT ORDERS that no Proceeding shall be commenced or continued against

or in respect of the Information Officer, except with leave of this Court. In addition to the rights

and protections afforded the Information Officer herein, or as an officer of this Court, the

Information Officer shall have the benefit of all of the rights and protections afforded to a

Monitor under the CCAA, and shall incur no liability or obligation as a result of its appointment

or the carrying out of the provisions of this Order, save and except for any gross negligence or

wilful misconduct on its part.

OTHER PROVISIONS RELATING TO INFORMATION OFFICER

12. THIS COURT ORDERS that the Information Officer:

(a) is hereby authorized to provide such assistance to the Foreign Representative in

the performance of its duties as the Foreign Representative may reasonably

request;

(b) shall report to this Court at least once every six months with respect to the status

of these proceedings and the status of the Foreign Proceedings, which reports

may include information relating to the Property, the Business, or such other

matters as may be relevant to the proceedings herein;

(c) in addition to the periodic reports referred to in paragraph 12(b) above, the

Information Officer may report to this Court at such other times and intervals as

the Information Officer may deem appropriate with respect to any of the matters

referred to in paragraph 12(b) above;

(d) shall have full and complete access to the Property, including the premises,

books, records, data, including data in electronic form, and other Financial

documents of the Debtor, to the extent that is necessary to perform its duties

arising under this Order; and

(e) shall be at liberty to engage independent legal counsel or such other persons as

the Information Officer deems necessary or advisable respecting the exercise of

its powers and performance of its obligations under this Order.

Legal#14056230.8
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13. THIS COURT ORDERS that the Debtor shall (i) advise the Information Officer of all

material steps taken by the Debtor in these proceedings or in the Foreign Proceedings, (ii) co-

operate fully with the Information Officer in the exercise of its powers and discharge of its

obljgations, and (iii) provide the Information Officer with the assistance that is necessary to

enable the Information Officer to adequately carry out its functions.

14. THIS COURT ORDERS that the Information Officer shall not take possession of the

Property and shall take no part whatsoever in the management or supervision of the

management of the Business and shall not, by fulfilling its obligations hereunder, be deemed to

have taken or maintained possession or control of the Business or Property, or any part

thereof.

15. THIS COURT ORDERS that the Information Officer (i) shall post on its website ail

Orders of this Court made in these proceedings, alb reports of the Information Officer filed

herein, and such other materials as this Court may order from time to time, and (ii) may post on

its website any other materials that the Information Officer deems appropriate.

16. THIS COURT ORDERS that as soon as practicable from the date of this Order, the

Information Officer shall cause to be published a notice substantially in the form attached to this

Order as Schedule E, once a week for two consecutive weeks, in The Globe and Mail, National

Edition.

17. THIS COURT ORDERS that the Information Officer may provide any creditor of the

Debtor with information provided by the Debtor in response to reasonable requests for

information made in writing by such creditor addressed to the Information Officer. The

Information Officer shall not have any responsibility or liability with respect to the information

disseminated by it pursuant to this paragraph. In the case of information that the Information

Officer has been advised by the Debtor is privileged or confidential, the Information Officer shall

not provide such information to creditors unless otherwise directed by this Court or on such

terms as the Information Officer, and the Debtor may agree.

18. THIS COURT ORDERS that the Information Officer and counsel to the Information

Officer shall be paid by the Debtor their reasonable fees and disbursements incurred in respect

of these proceedings, both before and after the making of this Order, in each case at their

standard rates and charges unless otherwise ordered by the Court on the passing of accounts.

Legal"14056230.8
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The Debtor is hereby authorized and directed to pay the accounts of the Information Officer and

counsel for the Information Officer on a monthly basis or such other time interval as may be

agreed by the Information Officer and the Debtor and, in addition, the Debtor is hereby

authorized, nunc pro tunc, to pay to the Information Officer and counsel to the Information

Officer, retainers in the amounts of $50,000 and $25,000 respectively, to be held by them as

security for payment of their respective fees and disbursements outstanding from time to time.

19. THIS COURT ORDERS that if requested by this Court, the Debtor or any other

interested person, the Information Officer and its legal counsel shall pass their accounts 'From

time to time, and for this purpose the accounts of the Information Officer and its legal counsel

are hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice,

and the accounts of the Information Officer and its counsel shall not be subject to approval in

the Foreign Proceeding.

20. THIS COURT ORDERS that the Information Officer and counsel to the Information

Officer, if any, shall be entitled to the benefit of and are hereby granted a charge (the

'Administration Charg~~ on the Property in Canada, which charge shall not exceed an

aggregate amount of $700,000, as security for their professional fees and disbursements

incurred in respect of these proceedings, both before and after the making of this Order. The

Administration Charge shall have the priority set out in paragraphs 22 and 24 hereof.

INTERIM FINANCING

21. THIS COURT ORDERS that the DIP Lender shall be entitled to the benefit of and is

hereby granted a charge (the"DIP Lender's Charge') on the Property in Canada, which DIP

Lender's Charge shall be consistent with the liens and charges created by the Interim Order (I)

Authorizing Debtors (A) to Obtain Postpetition Financing Pursuant to 11 U.S.C. §§ 105, 361,

362, 364(c)(1), 364 (c)(2), 364(c)(3), 364(d)(1) and 364(e); and (8) to Utilize Cash Collateral

Pursuant fo 77 U. S. C. § 363 and (ll) Granting Adequate Protection to Prepetition Secured

Parties Pursuant to 7 7 U. S.C. §§367, 362, 363 and 364; and (lll) Scheduling a Final Hearing

Pursuant to Bankruptcy Rules 4009(b) and (c), with respect to the Property in Canada, shall

have the priority set out in paragraphs 22 and 24 hereof, and further provided that the DIP

Lender's Charge shall not be enforced except in accordance with the terms of the U.S. DIP

Order and on notice to the Information OfFicer.

Legal*14Q5623Q.8
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VALIDITY AND PRIORITY OF CHARGES CREATED BY THtS ORDER

22. THIS COURT ORDERS that the priorities of the Administration Charge and the DIP

Lender's Charge, as among them, shall be as follows:

First—Administration Charge (to the maximum amount of $100,000; and

Second—DIP Lender's Charge.

23. THIS COURT ORDERS that the filing, registration or perfection of the Administration

Charge or the DIP Lender's Charge (collectively, the"Charges') shall not be required, and that

the- Charges shall be valid and enforceable for all purposes, including as against any right, title

or interest filed, registered, recorded or perfected subsequent to the Charges coming into

existence, notwithstanding any such failure to file, register, record or perfect the Charges.

24. THIS COURT ORDERS that (i) Administration Charge shall constitute a charge on the

Property in Canada and such Charge shall rank in priority to all other security interests, trusts,

liens, charges and encumbrances, claims of secured creditors, statutory or otherwise

(collectively, "Encumbrances') in favour of any Person, and (ii) the DIP Lenders' Charge shall

have the priority set out in paragraph 10 of the U.S. DIP Order; provided, however, that to the

extent of any conflict between the U.S. DIP Order and this Order, with respect to the priorities

of the Charges, this Order shall govern.

25. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as

may be approved by this Court, the Debtor shall not grant any Encumbrances over any

Property in Canada that rank in priority to, or pari passu with, the Administration Charge or the

DIP Lender's Charge, unless the Debtor also obtains the prior written consent of the Information

Officer and the DIP Lender or, with respect to the DIP Lender's Charge only, as otherwise

provided for in the U.S. DIP Order.

26. THIS COURT ORDERS that the Administration Charge and the DIP Lender's Charge

shall not be rendered invalid or unenforceable and the rights and remedies of the chargees

entitled to the benefit of the Charges (collectively, the"Chargees~ shall not otherwise be limited

or impaired in any way by (i) the pendency of these proceedings and the declarations of

insolvency made herein; (ii) any applications} for bankruptcy orders) issued pursuant to BIA,

or any bankruptcy order made pursuant to such applications; (iii) the filing of any assignments

for the general benefit of creditors made pursuant to the BIA; (iv) the provisions of any federal

Legal"14056230.8
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or provincial statutes; or (v) any negative covenants, prohibitions or other similar provisions with

respect to borrowings, incurring debt or the creation of Encumbrances, contained in any

existing loan documents, lease, sublease, offer to lease or other agreement (collectively, an

'Agreement) which binds the Debtor, and notwithstanding any provision to the contrary in any

Agreement:

(a) the creation of the Charges shall not create or be deemed to constitute a breach

by the Debtor of any Agreement to which it is a party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a

_ result of any breach of any Agreement caused by or resulting from the creation of

the Charges; and

(c) the payments made by the Debtor to the Chargees pursuant to this Order, and

the granting of the Charges, do not and will not constitute preferences, fraudulent

conveyances, transfers at undervalue, oppressive conduct, or other

challengeable or voidable transactions under any applicable law.

27. THIS COURT ORDERS that any Charge created by this Order over leases of real

property in Canada shall only be a Charge in the Debtor's inferest in such real property leases.

SERVICE AfVD NOTICE

28. -PHIS COURT ORDERS that that the E-Service Protocol of the Commercial List (the

'Protocols is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/sci/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject

to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of

documents in accordance with the Protocol will be effective on transmission. This Court further

orders that a Case Website shall be established in accordance with the Protocol at

htt~://www.insolvencies.deloitte.ca/en-ca/Paces/Search-Insolvencies.aspx under the name

Xinergy Ltd.

29. THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Debtor and the Information Officer are at liberty to serve

Legal"14056230.8
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or distribute this Order, any other materials and orders in these proceedings, any notices or

other correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier,

personal delivery or facsimile transmission to the Debtor's creditors or other interested parties at

their respective addresses as last shown on the records of the Debtor and that any such

service or distribution by courier, personal delivery or facsimile transmission shall be deemed to

be received on the next business day following the date of forwarding thereof, or if sent by

ordinary mail, on the third business day after mailing.

GENERAL

30. _THIS COURT ORDERS that the Information Officer may from time to time apply to this

Court for advice and directions in the discharge of its powers and duties hereunder.

31. TMIS COURT ORDERS that nothing in this Order shall prevent the Information Officer

from acting as an interim receiver, a receiver, a receiver and manager, a monitor, a proposal

trustee, or a trustee in bankruptcy of the Debtor, the Business or the Property.

32. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States, to give

effect to this Order and to assist the Debtor, the Information Officer, and their respective agents

in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative

bodies are hereby respectfully requested to make such orders and to provide such assistance

to the Debtor, and the Information Officer, the latter as an officer of this Court, as may be

necessary or desirable to give effect to this Order, or to assist the Debtor, and the Information

Officer and their respective agents in carrying out the terms of this Order.

33. THIS COURT ORDERS that each of the Debtor, and the Information Officer be at liberty

and is hereby authorized and empowered to apply to any court, tribunal, regulatory or

administrative body, wherever located, for the recognition of this Order and for assistance in

carrying out the terms of this Order.

34. THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order or seek other relief on not less than seven (7) days notice to the Debtor, the

Information Officer and their respective counsel, and to any other party or parties likely to be

affected by the order sought, or upon such other notice, if any, as this Court may order.

Lega I" 14056230.8
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35. THIS COURT ORDERS that this Order shall be effective as of 12:01 a.m. on the date of

this Order.

~~ ~ r

c?r~: r r~ryA7~,. r~~~:~:

!\i'l~ :I. 3 r 015
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE W~ST~RN DISTRICT OF VIRGINIA

ROAI~iOK~ DIVISION

In re:
Chapter 11

XIN~RGY LTD., et al., Case No. XS-70444 (PMB)

(Jointly Administered)
llebtors.~

ORDER AUTHORIZING XINCRGY LTD. TO ACT AS
FOREIGN 12E1'R~S~NTATIV~ PURSUANT TO 11 U.S.C. & 1505

Upon the motion (the "Motion")2 of the above-captioned debtors and debtors-in-

possession (collectively, the "Debtors") for entry of an o~•der, pursuant to sections 105(a),

107(a) and 1505 of the Bankruptcy Code, authorizing Xinergy Ltd. to act as the Foreign

Representative on behalf of the Debtors' estates in the Canadian Proceedings; the Court finds

that (a) it has ju~•isdiction over the matters raised in the Motion pursuant to 28 U.S.C. §§ 157 and

1334; (b) this is a core proceeding pul•suant to 28 U.S.C. § 157(b)(2); (c) the ►•elief requested in

the Motion is in tl~e best intel•est of tl~e Debtors, their estates and creditors, and is necessary to

avoid immediate and irreparable harm to the Debtors; (d) proper and adequate notice of the

~ The Debtors, along with the last four digits of each Debtor's federal tax identification number, are
listed on Sdiedule I attached to the Motion.

z Capitalized terms used but not defined herein shall have the meanings ascribed ro them in the
Motion.

HUNTON & W I LLIAMS LLP
Rivei•front Plaza, East Tower
951 East Byrd Street
Richmond, Virbinia 23219
Telephone: (804) 788-8200
facsimile: (804) 788-8218
Tyler P. drown (VSB No. 28072)
Henry P. (Toby) Long, I I I (VSB No. 75134)
Justin F. Paget (VSB No. 77949)

Prvpn.red Couiasel to [he Debinrs
and DeGlor-s rn Pos~~ession
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Motion and the he~cing thereon has been given and that no other or further notice is necessary;

and (e) upon the record herein after due deliberation thereon, good and sufficient cause exists for

the granting of the celief'as set forth he~•ein. The1•efore,

IT 1S HEREBY ORDERED THAT:

I. The relief requested in the Motion is hereby GRANTED.

2. Xinergy Ltd. I~ereby is authorized to act as the roreign Representative on behalf

of the Debtors' estates in any judicial or other proceeding in a foreign country, including in the

Canadian Proceedings. As a Fo►•eign Representative, Xinergy Ltd. shall be authorized and shall

have the power to act in any way permitted by applicable foreign law, including, but not limited

to, (a) seeking recognition of these chapter 11 cases in the Canadian Proceedings, (b) requesting

that the Canadiln Cour[ lend assistance to this Court in protecting the property of the Debtors'

estates, and (c) seeking any other appropriate relief from the Canadian Court that Xinergy Ltd.

deems just and proper in the fw-therance of the protection of the Debtors' estates.

3. This Court requests the aid and assistance of the Canadian Court to recognize

these chapter 11 cases as a "foreign main proceeding" and Xinecgy Ltd, as a "foreign

representative" pw•su~nt to the CCAA, and to recognize and give full force and effect in all

provinces and teE•ritories of Canada to this Order.

4. The Debtors are authorized and empowered to tale all actions necessary to

implement the relief granted in this Order.

5. The requirements of Bankruptcy Rule 6003 are satisfied.

6. This Court shall retain exclusive jurisdiction over any and all matters arising from

or related to tl~e implementation or interpretation of this Order.

2
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Dated: April 7, 2015

y~

~~l` -L~r~'1 E~~ ANKR PTB U CY JU V

EnCered on Docket:

WC ASIC FOR THIS:

/s/ I-leney P. (Toby) Long, IfI
Tyler P. Brown, Esquire (VSB No. 28072)
Henry P. (Toby) Long, fli (VSB No. 75134)
JusCin F. Paget (VSB No. 77949)
1-IUNTQN & WfLLIAMS LLP
Riverfront Plaza, East Towe►-
95 I East Byrd Street
Richmond, VA 23219
Tel: (804) 788-8200
Fax: (804) 78$-82I 8

Proposed Counsel to the Debtors
and Debtors in Posses~sron
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IN THE UNITED STATES BANKRUPTCY COURT
I+OR THE WESTERN DISTRICT OF VIRGINIA

____..---------..------------------ x

Claapter 11
In re:

Case No. IS-7044 (I'NIT3)
XIN~RGY LTD., et al.,

(Joint Administration Requested)
Debtors.

x

INTERIM ORDER (I) AUTHORIZING DEBTORS (A} TO OBTAIN
POSTP~TITION FINANCING PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 364(c)(1),

364(c)(2), 364(c)(3), 364(4)(1) AND 364(e) AND (B) TO UTILIZE CASH
COLLATERAL PURSUANT TO 11 U.S.C. § 363, (II) GRANTING AD~QUAT~
PROTECTION TO PIt~P~TITTON SECURED PARTIES PURSUANT TO

11 U.S.C. §§ 361, 362, 363 AND 364 AND (III) SCHEDULING FINAL HARING
PURSUANT TO BANKRUPTCY RULES 4001.(b) AND (c)

Upon the motion (the "Motion"), dated April 6, 2015 (the "Petition Date"), of the

above-captioned debtors and debtors in possession (each, a ".Debtor" and collectively, the

"Debtors") in the above-captioned chapter I l cases (the "Cases" or "Chaptea• l l Cases"),

pursuant to sections ] O5, 361, 362, 363 and 364 of title 1 l of the United States Code, l 1 U.S.C.

§§ 101 et seg, (as amended, the "Bankruptcy Code"), Rules 4001 and 90] 4.of the Federal Rules

of Bankruptcy Procedure (as amended, the "Bankruptcy Rules"), seeking, among other things:

(I) authorization for Debtor Xinergy Corp. (the "Borrower") to obtain

postpetition financing consisting of ~ senior secured non-amortizing new money term

loan credit facility up to an aggregate principal amount of $40,000,000 (the "DlP

Facility" and together with all agreements, documents, guarantees, certificates and

instruments delivered or executed from time to time in connection therewith, as hereafter

~ The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed on
Schedule I attached to the Motion.
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amended, restated, amended and restated, supplemented, or otherwise modified from time

to time in accordance with the terms thereof and hereof, collectively, the "DIP

Documents") by and among the Borrower, gua►•antors party thereto and other credit

parties signatories thereto, WBOX 20]4-4 Ltd., as administrative agent (in such capacity,

the "DiP Agent"), for and on behalf of itself and the other lenders thereto from time to

time (initially, the "Initial DIP Lenders" and, following the post-closing assignments

described herein, the "DIP Lenders");

(lI) authorization for Xinergy Ltd., an Ontario corporation that is the parent of

the Borrower (the "Parent"), and any and all of the Borrower's and Parent's current,

director indirect subsidiaries (other than tl~e Borrower) (collectively with. the Parent, the

"Guarantors") to unconditionally guarantee on a joint and several basis all obligations

arising under the DIP Facility;

(IlI) authorization for the Debta•s to execute and deliver the D1P lDocuments

and to perform such other and further acts as may be necessary or appropriate in

connection therewith;

(1V} authorization for tine Debtors to immediately use proceeds of the DIP

Facility upon entry of this interim order (the "interim Order" or the "Order"), to (a) pay

in full the Prepetition Term Loan Debt (as defined below), including any interest, fees,

expenses and other charges accrued through the date of payment, and, upon such

payment, receive the simultaneous release and termination of the liens, claims and

encumbrances of the Prepetition Lenders (as defined below) in accordance with this

Interim Order (the "Refinancing"), and (b) provide working capital to the Debtors and

pay fees and expenses in connection with the Cases;

2
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(V) authorization for the Debtors to (i) use the Cash Collateral (as defined

below) pursuant to sections 361, 362 and 363 of the Bankruptcy Code, in each case in

accordance with the relative priorities set forth ►Wore fully below, but subject in all

respects to the Carve-Out (as defined below), and (ii) provide adequate protection on the

terms set forth in this Interim Order to the Prepetition Lenders (as defined below) until

the consummation of the Refinancing and expiration of the Challenge Period (as defined

below) with no challenge having been brought or, if such a challenge is brought, upon the

entry of a final judgment resolving such challenge in favor of the Prepetition Lenders,

and Prepetition Secured Noteholders (as defined below) whose liens and security

interests are being primed by the DIP Facility;

(VI) authorization for the DIP Agent, as applicable, to terminate the applicable

DIP Documents upon the occurrence and continuance of an Event of Default (as defined

therein);

(VII) subject to the terms of this Order, authorization to grant first p►•iority

superpriority claims to the DIP Lenders and first priority liens in favor of the DIP Agent

(for the benefit of the DIP Lenders) on al( prepetition and postpetition property of the

Debtors' estates and all proceeds thereof (but excluding a lien on Avoidance Actions (as

defined below) and, prio►• to entry of the Final Order (as defined below), any Avoidance

Proceeds (as defined below)), subject to the Carve-Out (as defined below) and the terms

of this Order;

(V111) subject to and only effective upon the entry of a Pinal Order (as defined

below) granting such relief, the waiver by the Debtors of any right to surcharge against
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the D1P Collateral or Prepetition Collateral (as each are defined below) piu•suant to

section 506(c) of the Bankruptcy Code or otherwise;

(1X) modification of the automatic stay set forth in section 362 of the

Bankruptcy Code to the extent necessary to implement and effectuate the terms of the

DIP Documents and this Interi►n Order;

(X) a waiver of any applicable stay with ►•espect to the effectiveness and

enforceability of this Interim Order (including under Bankruptcy Rule 6004); and_

(XI) pursuant to Bankruptcy Rule 4001(c)(2), requesting an Interim Hearing on

the Motion be held before this Court to consider entry of this ]nterim Order

(a) authorizing the Borrower, on an interim basis, to borrow from the DIP Lenders cinder

the DIP Documents up to an aggregate principal or face amount not to exceed $7.5

million plus the amount necessary to consummate the Refinancing to (w} fiend the

operational and working capital needs of the Debtors, (x) pay the fees, costs and expenses

incurred by the Debtors in connection with these Cases, (y) consummate the Refinancing

and execute any documents related thereto and (z) pay the fees, costs and expenses

incurred in connection with the foregoing, (b) autf~orizing the Debtors' use of Cash

Collateral pursuant to the terms of this Interim Order, and (c) granting the liens,

superpriority clai►ns and adequate protection described herein; and

(X1I) the scheduling of a final hearing (the "Final Nearing") to consider entry of

a final order (the "Final Order") approving the Motion and approving the Debtors' notice

with respect thereto.

The Interim Hearing having been held by this Court on April 7, 2015, pursuant to

Bankruptcy Rules 4001(b}(2) and 4001(c)(2), and upon the record made by the Debtors at the



Case 15-70444 Doc 192-8 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Case 15-70444 Doc 43 Filed 04~~1~it~~cl 04/07/15 17:15:47 Desc Main

Document Page 5 of 59

]nterim Hearing and after due deliberation end consideration and sufficient cause appearing

therefor;

YT IS TOUND, DETERMINED, ORll~RED AND ADJUllG~ll, that:

Jurisdiction. This Court has core jurisdiction over these Cases, this

Motion, and the parties and property affected hereby under 28 U.S.C. ~§ l 57(b) and 1334.

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

2. Notice. The notice given by the Debtors of the Motion and the Interim

Hearing was, in the Debtors' belief, the best available under the circumstances and included

service upon (a) the United States Trustee for the Western District of Virginia; (b) counsel to the

agent for the Debtors' Prepetition Lenders; (c) counsel to the Debtors' postpetition lenders;

(d) counsel to the Prepetition Indenture Trustee (as defined below); (e) counsel to the ad hoc

group of the Debtors' Prepetition Secured Noteholders (as defined below); (fl counsel to Wells

Fargo Bank, National Association as collateral trustee; (g) the United States Securities and

Exchange Commission; (h) the Canadian Revenue Agency; (i) the Ontario Securities

Commission; (j) the Internal Revenue Service; (k) the Office of the United States Attorney for

the Western District of Virginia; (I) the parties inclijded on the Debtors' consolidated list of

thirty (30) largest unsecured creditors; and (m) all other known parties asserting a lien against the

Debtors' assets. Such notice constitutes due and sufficient notice under the circumstances and

complies with Bankruptcy Rules 400] (b) and (c) and applicable local rules. No fu►•ther notice of

the relief sought at the Interim Hearing is necessary or required.

Creditors' Committee Formation. No statutory committee of unsecured

creditors has yet been appointed in the Chapter 1 l Cases (the "Credito►•s Co~nrnittee").
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4. Debtors' Sti~~ulations. Without prejudice to the rights of any other party-

in-interest (but subject to the limitations thereon contained in paragraph 25 below) the Debtors

admit, stipulate and agree that:

(a) The Prepetition Credit Agreement.

(i) Xinergy, as borrower, Xinergy Ltd., as parent, other guarantors party

thereto and the lenders party thereto (the "Prepetition Lenders") ai•e parties to that certain Credit

Agreement dated as of December.2].,.2012 (as amended, supplemented or otherwise modified

from tiane to time, the "Prepetition Credit Agreement", and together with all agreements,

documents, certificates and instruments, including, witho~~t limitation the Prepetition Collateral

Trust flgreement (as defined below) delivered or executed from time to time in connection

therewith, as amended, restaked, amended and restated, supplemented, or otherwise modified

from time to time in accordance with the terms thereof, collectively, the "Prepetition Term Loan

Documents"), pursuant to which the Prepetition Lenders made term loans available to the

Prepetition Borrower (the "Pi•epetition Loans").

(ii} As of the Petition Date, the outstanding aggregate principal amount due

under the Prepetition Cl•edit Agreement was $20,000,000 (together with all other outstanding

Obligations, as defined in the Prepetition Credit Agreement, including prepetition and

postpetition interest, fees, expenses and other charges, the "Pre~etition Term Loan DebY').

(iii) To secure the Prepetition Term Loan Debt, the Debtors entered into

various security agreements and other collateral documents, piu•suant to which they granted to

the Prepetition Lenders, valid, binding, perfected, first-priority liens and security interests (the

"Prepetition Term Loan Liens") in substantially all of their assets, including, among other thins,

as the following terms ace defined in the Prepetition Term Loan Documents: (a) Accounts;
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(b) Chattel Paper; (c) Documents; (d) Fixt~n•es; (e) General Intangibles (or "intangible" under

any applicable Canadian PPSL); (fl Goods (including, without limitation, Inventory, Equipment

and As-Extracted Collateral); (g) Instruments; (h) ]nsurance; (i) Intellectual Property; (j)

Investment Related Property (including, without limitation, Deposit Accounts); (]c) Letter-of-

Credit Rights; (1) Money; (m) Receivables and Receivables Records; (n) Commercial Toj-t

Claims; (o) to the extent not otherwise included in the foregoing, all coal and other minerals

- severed or extracted-from the.~round (including-all-severed or-extracted coal purchased, acquired

or obtained from other Persons), and all Accounts, General Intangibles an Products and Proceeds

thereof oi~ related thereto, regardless of whethe►• any such coal or other minerals are in raw form

or processed for sale and regardless of whether or not the Company or any Grantor had an

interest in the coal or other minerals before extraction or severance; (p) to the extent not

otherwise included above, all other personal property of any kind and all Collateral Records,

Collateral Support and Supporting Obligations relating to any of the foregoing; and (q) to the

extent not otherwise included above, al I Proceeds, products, accessions, rents and profits of or in

respect of any of the foregoing (collectively, the "Prepetition Term 1~oan Collateral").

(b) The Prepetition Sec~n•ed 1Votes.

(i) Pursuant to that certain indenture, dated as of May 6, 20] l (as heretofore

supplemented from time to time, the "Prepetition indenture") by and among Xinei•gy Corp., as

issuer, the guarantors listed therein and Wells Fargo Banlc, National Association, as collateral

trustee (in such capacity, the "Prepetition ]ndenture Trustee"), Xinergy Corp. issued 9.25°/n

senior secured notes due 2019 (the "Prepetition Secured Notes", and holders thereof, the

"Pre~etition Secured Noteholders", and together with the Prepetition Lenders and the Prepetition

Indenture Trustee, collectively, the "P►•epetition Secured Parties").

7
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(ii) As of the Petition Date, the outstanding aggregate principal amount of

1'repetition Secured Notes issued under the Prepetition Indenture was $195,000,000 (together

with all other outstanding Obligations, as defined in the ]ndenture, including interest, fees,

expenses and other charges, the "Prepetition Secured Notes Debt", and together with the

Prepetition Term Loan Debt, collectively, the "Prepetition Debt").

(iii) To secure the Prepetition Secured Notes Debt, the Debtors and Prepetition

Indenture Trustee entered into that collateral h•ust agreement, dated. as of May 6, 20l 1 (the

"Prepetition Collateral Trust Agreement," and together with the [ndentare and all agreements,

documents, certificates and instruments delivered or executed from time to time in connection

therewith, as hereafter amended, restated, amended and restated, supplemented, or otherwise

modified from time to time in accordance with the terms thereof and hereof, collectively, the

"Pre~etition Secured Notes Documents," and together with the Prepetition Term Loan

Documents, the "P►•epetition Documents"), pursuant to which the Debtors granted to the

Prepetition Indenture Trustee, for the benefit of itself and the Prepetition Secured Noteholders,

valid, binding, perfected, second-priority liens and security interests (the "Pa•epetition Notes

Liens," and together with the Prepetition Term Loan Liens, the "Prepetition Liens") in all

property and assets of the issuer and guarantors under the [ndenture, except for Excluded Assets

(as defined in the Prepetition Secured Notes Documents), subject and subordinate to the

Prepetition Term Loan Col lateral (the "Prepetition Notes Col lateral," and together with

Prepetition Term Loan Collateral, the "Prepetition Collateral").

(c) The Prepetition Liens ar•e valid, binding; enforceable, non-avoidable and

perfected liens and the Prepetition Debt constitutes the legal, valid, binding, enforceable and

non-avoidable obligations of the applicable borrowers and guarantors, enforceable against
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them in accordance with their respective te►•ms (other than in respect of the stay of enforcement

arising from section 362 of the Bankruptcy Code), and no portion of the Prepetition Liens or

Prepetition Debt is subject to any challenge o~• defense, including avoidance, reduction, offset,

attachment, disallowance, disgorgement, recharacterization, surcharge, recovery or

subordination pursuant to the Bankruptcy Code or applicable nonbankruptcy law.

(d} the Prepetition Debt and the Prepetition Collateral are not and shall not be

subject.to any attachment, contest, attack, rejection, recoupment, reduction, defense,

counterclaim, setoff, offset, recharacterization, avoidance or other claim (as "claim" is defined

by section ] Ol (5) of the Bankruptcy Cocie), impairment, disallowance, counterclaim,

subordination (whether equitable, contractual, or otherwise, except for any lien subordination

under the Prepetition Collateral Trust Agreement contemplated herein), cause of action or any

other challenge of any nature under the Bankruptcy Code (including, without limitation, under

chapter 5 of the Bankruptcy Code), under applicable nonbanlcruptcy law or otherwise

(including, without limitation, any applicable state Uniform Fraudulent Transfer Act or

Uniform fraudulent Conveyance Act);

(e) subject to the reservation of rights set 'forth in paragraph 25 below,

including the expiration of the Challenge Period, the DeUtors and their estates hereby

absolutely and unconditionally forever waive, discharge and release each of the Prepetition

Lenders, the Prepetition Indenture Trustee and the Prepetition Secured Noteholders and each of

their respective present and former predecessors, successors, assigns, affiliates, members,

partners, managers, current and former equity holders, agents, attorneys, financial advisors,

consultants, officers, directors, employees and othe►• representatives thereof (all of the

foregoing, solely in their respective capacities as such, collectively, the "Prepetition Secured
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Pairty Releasees") of any and all "claims" (as defined in the Bankruptcy Code), counterclaims,

actions, causes of action (including, without limitation, causes of action in the nature of"lender

liability"), defenses, demands, debts, accounts, contracts, liabilities, setoff, 1•ecoupment or other

offset eights against any and all of the Prepetition Secured Party Releasees, whether• arising at

la~v or in equity, relating to and/or otherwise in connection with the applicable Prepetition

Debt, the Prepetition Liens, Prepetition Collateral or the debtor•-creditor relationship among

.any of the applicable Pre.petition Lenders, Prepetition Indenture Trustee..or. the Prepetition

Secured Noteholders, on the one hand, a►jd the Debtors, on the other hand, from the beginning

of time until immediately preceding the entry of this Interim Order, including, without

limitation, (i) any recharacteri-cation, subordination, avoidance or other claim arising under oi-

pul•suant to section 105 or chapter 5 ofthe Bankruptcy Code or under any other similar

provisions of applicable state law, federal law or municipal law and (ii) any right or basis to

challenge or object to the amount, validity oi• enforceability of the applicable Prepetition Debt

or any payments made on account of the applicable Prepetition Debt, or the validity,

enforceability, priority or non-avoidability of the applicable Prepetition Liens or the Prepetition

Collateral securing the applicable T'repetition Debt.

(~ effective upon entl•y of this Jnterim Order, the Debtors and their estates

hereby absolutely and unconditionally forever waive, discharge and release each of the DIP

Agent and the D1P Lenders and each of their respective present and former predecessors,

successors, assigns, affiliates, members, partners, managers, current and fol•mer equity holders,

agents, attorneys, financial advisors, consultants, officers, directors, employees and other

1•epresentatives thereof (all of the foregoing, solely in tl~eir respective capacities as such,

collectively, the "DIP Party Releasees") of any and all "claims" (as defined in the Banl«•uptcy
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Code}, counterclaims, actions, causes of action (including, without limitation, causes of action

in the nature of "lender liability"), defenses, demands, debts, accounts, contracts, liabilities,

setoff, recoupment or other offset rights against any and all of the DIP Party Releasees,

whether arising at law or in equity, relating to and/or otherwise in connection with the

applicable DIP Obligations, DIP Liens, D1P Collateral or the debtor-creditor relationship

a►nong any of the DIP Agent or DIP Lenders, on the one hand, and any of the Debtors, on the

other hand, from the beginning.of time until. immed.iate(y preceding the entry_o-f this Interim

Order, including, without limitation, (i) any recharacterization, subordination, avoidance or

other claim arising under or pursuant to section 105 or chapter 5 of the Bankruptcy Code or

under any other similar provisions of applicable state law, federal law or municipal law and (ii)

any right or basis to challenge or object to the amount, validity or enforceability of the

applicable DIP Obligations or any payments made on account of the applicable DIP

Obligations, or the validity, enforceability, priority or non-avoidability of the applicable D]P

Liens securing the applicable DIP Obligations; provided that, nothing herein shall relieve the

DIP Party Releasees from fulfilling their obligations or commitments under the DIP Facility or

operate as a release related thereto.

5. Cash Collateral. For purposes of this Interim Order, the term "Cash

Collateral," including, without limitation, all cash proceeds ofPrepetition Collateral, shall have

the meaning ascribed to it in section 363(a) of the Bankruptcy Code.

Use of Cash Collateral. The Debtors are hereby authorized, subject to the

terms and conditions of the DIP Documents, this Interim Order, the Prepetition Collateral Trust

Agreement and in accordance with the Budget (as defined below), to use the Cash Collateral,

during the period fi~oin the Petition Date through termination of the D1P Obligations pursuant to
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the D1P Documents, solely for working capital and general corporate purposes. The Debto►•s'

right to use the Cash Collateral shall terminate automatically on the earlier of: (i) the Maturity

Date, as defined in the D1P Documents; and (ii) the occurrence oFan Event of Default under any

DIP Documents, pursuant to which the DIP Agent provides the Debtors, with a copy to the

Debtors' counsel, five (5) days' prior written notice (which shall run concurrently with any

notice provided under the applicable DiP Documents).

_7.. Findincs Re~areling.the Financing and. Use-of Cash.Collateral,-

(a) Good cause has been shown for tl~e entry of this Interim Order.

(b) The Debtors have an immediate need to obtain the financing provided

~u~der the DIP Facility and to use the Cash Collateral to, among other things, permit the orderly

continuation of their businesses, preserve their going concern value, maintain business

relationships with vendors, suppliers and customers, satisfy payroll obligations, consummate

the Refinancing, make capital expenditures, pay for certain costs and expenses related co the

Debtors' Chapter 1 I Cases, and satisfy the Debtors' other working capital and opea~ational

needs. The access of the Debtors to sufficient working capital and liquidity made available

througij the DIP Facility and the use of Cash Collateral and other financial accommodations

under the DIP Facility and hereunder is vital to the preservation and maintenance of the

Debtors' going concern value and to the Debtors' successful reorganization.

(c) The Debtors are unable to obtain sufficient financing on more favorable

teems from sources other than the DIP Lenders under the DIP Documents and are unable to

obtain adequate unsecured credit allowable under section 503(b)(l) of the Banlu-uptcy Code as

an administrative expense. The Debtors are also unable to obtain secured credit allowable

solely under sections 364(c)(1), 364(c)(2) and 364(c)(3) of the Bankruptcy Code.

12
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(d) The D1P agent and the DIP Lenders are willing to provide the DIP

Facility, subject to the terms and conditions set forth in the DIP Doc~nnents and the provisions

of this Order, as applicable, and p~•ovided that the DIP Liens, the Superpriority Claims and

other protections g►•lnted by this Order and the DIP Documents will not be affected by any

subsequent reversal or modification of this Order or any other order, as provided in section

364(e) of the Bankruptcy Code, which is applicable to the DIP Facility approved by this Order.

The DIP Agent and the D.TP Lenders-have acted in good faith in agreeing to provide the DIP

Facility approved by this Order and to be further evidenced by the DIP Documents and their

reliance on the assurances referred to above is in good faith.

(e) Among other things, entry of this Order will minimize disruption of the

Debtors' businesses and operations by enabling them to ►neet payroll and other critical

expenses, including vendor and professional fees. The DIP .Facility as set forth herein is vital

to avoid immediate and irreparable loss or harm to the Debtors' estates, which will otherwise

occu►• if immediate access to the DIP Facility is not obtained. Consummation of the DIP

Facility pw•suant to the terms of this Order therefore is in the best interests of the Debtors'

estates.

(~ The DIP Documents and the DIP Facility contemplated thereunder, each

as authorized here~mder, have been negotiated in good faith and at arm's length among the

Debtors, the D1P Agent and the D1P Lenders, and the terms o~Pthe D1P Facility are fair and

reasonable under• the circumstances, reflect the Debtors' exercise of prudent business judgment

consistent with their fiduciary duties and are supported by reasonably equivalent value and fair

conside►•ation. All of the Debtors' obligations and indebtedness arising under, in respect of or

in connection with the DIP Facility and the DIP Documents, including the Obligations (as

]3
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defined in the DIP Documents, collectively, the "D1P Obligations"), shall be deemed to have

been extended by the D1P Agent and the DIP Lenders and their affiliates in good faith, as that

term is used in section 364(e) of the Bankruptcy Code, and in express reliance upon the

protections offered by section 364(e} of the Banlci•uptcy Code, and shall be entitled to the full

protection of section 364(e) of the Bankruptcy Code in the event that this Order or any

provision hereof is vacated, reversed or modified on appeal or otherwise.

- - - -(g) The majority af.the Prepetition..Secured Noteholders have consented to the

Debtors' entry into the DIP Facility on the terms desc►•ibed herein and therein, including the

priming of thei►• Prepetition Notes Liens by the DIP Liens in exchange for adequate protection

of their• interest in the Pi•epetition Collate►•al as set forth in this Order and to the Refinancing.

(h) The Debtors have requested unmediate entry of this Order pursuant to

Bankruptcy Rules 4001(b)(2) and (c)(2). The permission granted herein on an interim basis to

enter into the D1P Documents and to borrow up to an aggregate principal amount of$7.5

million plus the amount necessary to consummate the Refinancing is necessary to avoid

immediate and irreparable harm to the Debtors and their estates. This Court concludes that

entry of this Order is in the best interests of the Debtors and their estates and credito►•s as its

implementation will, among other things, allow the Debtors to facilitate their chapter 1 l goals

and maximize the value of their assets.

(i) Based upon the record before the Bankruptcy Court, the terms of the use

of Cash Collateral and the adequate protection granted in this Interim Order• have been

negotiated at arms' length and in good faith, as that te►•m is used in section 364(e) of the

Banlc~•uptcy Code, and are in the best interests orthe Debtors, tl~eir estates and creditors and are

consistent with the Debtors' fiduciary duties.

1 ~1
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8. Authorization of the Financing and the DIP Documents.

(a) The Borrower is hereby authorized to borrow money pursuant to the DlP

Facility, and the guarantors under the DIP Facility are hereby authorized to guarantee such

borrowings and the Borrower's obligations with respect to such borrowings, up to an aggregate

p►•incipal amount of$7.5 million plus the amount necessary to consummate the Refinancing

(plus interest, fees, amounts paid-in-]ci~~d, prepayment premiums, original issue discount,

expenses (including.pro.fessi~nal fees.and expenses whether incurred pl•e- or. post-petition) and

other amounts, in each case, as provided for in the DIP Documents) under the DIP Facility, in

accordance with tl~e terms of this Interim Order and the DIP Documents, which borrowings

shall be used for all purposes permitted under the DlP Documents, including, without

limitation, to consummate the Refinancing, to provide working capital for the Debtors and to

pay interest, fees and expenses (including, the DIP Agent's and DIP Lenders' professional fees

and expenses whether inciu•red pre- orpost-petition) in accordance with this Intet•im Order and

the DIP Documents.

(b) The Debtors are hereby authorized and directed to execute, issue, deliver,

enter into and adopt, as the case may be, the D1P Documents to be delivered purse+ant hereto or

thereto or in connection herewith or therewith, including, without limitation, the Budget (as

def7ned herein) .

(c) In fui•the►•~nce of the foregoing and without further approval of this Court,

each Debtor is authorized and directed to perform all acts, to make, execute and delive►• all

instruments and docu►nents (including, without limitation, the execution or recordation of

security agreements, mortgages and financing statements), and, without further application to

tf~e Court, to pay all fees referred to in this Interim Order and in the D[P Documents including,

l5
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without limitation, the reasonable fees and out-of-pocket expenses of the professionals of the

DIP Agent and the D1P Lenders (whether- incurred pre-or post-petition).

(d) The Debtors are further hereby authorized to execute, deliver and perform

one or more amendments, waivers, consents or other modifications to and under the DIP

Documents, in such form as the Debtors and the DIP Agent may agree, and no further approval

of the Bankruptcy Court shall be required for amendments, waivers, consents or other

.modifica.tions tQ and under the.I?IP_Documents. (and .and a~Eas~nable fees. paid_in connection

therewith) that do not (A) shorten the maturity or the scheduled termination date thereunder, or

(B) increase the commitments or the rate of interest (other than invoking the default rate upon

an Event of Default) payable thereunder.

(e) The Debtors are further hereby authorized and directed to (i) make the

non-refundable payment to the DIP Agent or the DIP lenders, as the case may be, of any fees

and oN~er amounts due, including any reimbursement of indemnified obligations referred to in

the DIP Documents (and in any separate letter agreements between such applicable parties and

the Debtors in connection with the D1P Facility) and reasonable costs and expenses as may be

due fi•om time to time, including, without limitation, the reasonable fees and expenses of the

professionals retained as provided for in the DIP Documents (whether incurred pre-or post-

petition), without the need to t71e retention motions or Fee applications; (ii) perform al! other

acts required under or in connection with the DIP Documents, including the granting and

perfection of the DIP Liens and the Superpriority Claims as permitted herein and therein; and

(iii) cause the execution and delivery of and performance under the DIP Facility's guarantees.

(~ Upon execution and delivery of the DIP Documents, the DIP Documents

shall constitute valid and binding obligations of the Debtors, enforceable against each Debtor

I6
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party thereto in accordance with their terms. No obligation, payment, transfer or grant of a

security or other interest under the DIP Documents or this Order shall be stayed, resh•ained,

voidable, or recove►•able under the Bankruptcy Code or any applicable law (including, without

limitation, under section 502(4) of the Bankruptcy Code), or subject to any defense, reduction,

set-o.ft; recoupment or counterclai►n.

(g) The Debtors' bo►•a•owings from the DIP Lenders under the DIP Facility and

_ _ .this fJrder w.ill.be_.used .in a manner.c.ansistent with the terms and conditions of the applicable

DlP Documents and only in express accordance with and to the extent set forth in the Budget

(as defined below), solely (a) to consummate the Refinancing, whereupon the Prepetition Term

Loan Liens shall be released and terminated except that (i) unless otherwise ordered by the

Court, if any Prepetition Term Loan Debt is subsequently reinstated after the payment thereof

because such payment (or any portion thereofl is required to be returned or repaid to the

Debtors or the DlP Lenders then such Prepetition Term Loan Liens shall be reinstated (unless

such Prepetition Term Loan Liens shall have been avoided) and (ii) such reinstated Prepetition

Term Loan Liens shall be junior and subordinate in all respects to the DIP Lenders' liens on

and security interests in the D1P Collateral (as defined below) (including, without limitation,

the DTP Liens (as defined below)) granted under this Interim Order and/or the DIP Documents

(such junior liens and security interests of the Prepetition Lenders ire hereinafter referred to as

the "Contingent Liens", and any such reinstated Prepetition 7'er►n Loan Debt described in

clause (i) of this sentence is hereinafter referred to as the "Contin ent Prepetition Debt"); and

(b) fo►' working capital and other general corporate purposes and payment of fees and expenses

in connection with the Cases. The Prepetition Lenders shall deliver or cause to be delivered, at

the Debtors' cost and expense, any termination statements, releases andlor assignments in

17
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favor of the D1P flgent and the DIP Lenders or other documents, in each case as reasonably

requested by the Debtors or the DIP Agent in order to effectuate and/or evidence the release

and termination of the Prepetition Term Loan Liens.

(h) In the event that the Prepetition Lenders (in their capacities as such) are

ordered by the Bankruptcy Court to disgorge, refund or in any manner repay to the Debtors or

their estates any amounts (the "Disgorged Amounts") leading to Contingent Prepetition Debt,

_..._....the.Disgorged Amounts, unless.okhecwise_oa~dEred by the Bankruptcy Cou~~t, shall be placed in

a segregated interest bearing account in which the Prepetition Lenders shall have the first lien

upon, pending a further final, non-appealable order of a court of competent jurisdiction

regarding the distribution of such Disgorged Amounts (either returning the Disgorged Amounts

to the Prepetition Lenders, distributing such amounts to the Debtors or othe~•wise); ~•ovided

that, to the extent the Disgorged Amo~~nts are returned to the Prepetition Lenders, they shall

receive such amounts plus any interest accrued at the non-default rate set forth in the

Prepetition Term Loan Documents.

(i) (i) The proceeds from the DIP Loans shall not be loaned or advanced to,

or invested in (in each case, directly or indirectly), any entity that is not a Debtor, (ii) the

proceeds from the DIP Facility loaned or advanced to, or invested in, any non-Borrower

Debtor shall be evidenced by an intercompany note, in form and substance reasonably

satisfactory to the DIP flgent, for the fill I amount of the proceeds so loaned, advanced or

invested, (iii) such intercompany note shall be pledged to the D1P Agent for the benefit of the

D1P Lenders, to secu►•e the applicable D1P Obligations (as defined herein), and (iv) all

intercompany liens of the Debtors, if any, will be contractually subordinated to the liens

securing the DIP Facility on terms satisfactory to the DIP Agent.
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(j) Subject to entry of the Final Order, in no event shall the DIP Lenders o~-

the Prepetition Sec~n-ed Parties be subject to the equitable doctrine of "marshalling" or any

similar doctrine with respect to the DIP Collateral or the Prepetition Collateral, as applicable.

(I<) Following the date of this Order and prior to the entry of the Final

Order, the Initial DlP Lenders shall, through secondary market assignments, provide certain

qualified holders of the Prepetition Secured Notes (including the Initial DIP Lenders and each

member of the ad hoc group of Prepetition Secured Noteholders) with an opportunity to

participate in the DIP Facility on a pro rata basis based on any such holder's holdings of

Prepetition Secured Notes as of'the Petition Date. For the avoidance of doubt, (i) any portion

of the D1P Facility that is not assigned pursuant to the foregoing shall be retained by the Initial

DIP Lenders, and (ii) any assignee pursuant to the assignment process described herein shall be

entitled to its pro rata share of commitment fees.

9. Superpriority Claims.

(a) Pursuant to section 364(c)(1) of the Banla•uptcy Code, all of the DIP

Obligations shall constitute allowed superpriority senior administrative expense claims against

the Debtors with priority over any and all administrative expense claims, adequate protection

claims and all other claims against the Debtors, now existing or hereafter arising, of any kind

whatsoever, including, without limitation, all administrative expense claims of the kind specified

in sections 503(b) and 507(b) of the Bankruptcy Code, and over any and all administrative

expenses or other claims arising under sections 105, 326, 328, 330, 331, 503(b}, 506(c) (subject

to entry oi'a Final Order), 507(a), 507(b), 726, ] 1 l3 or 1714 of the Bankruptcy Code (the

"Superpriority Claims"), whether or clot such expenses or claims may become secured by a

judgment lien or other non-consensual lien, levy or attachment, which allowed claims shall be

~7



Case 15-70444 Doc 192-8 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Case 15-70444 Doc 43 Filed 0~7~~.~6 ~n3~'~d 04/07/15 17:15;47 Desc Main

Document Page 20 of 59

payable from and have recourse to all pre-petition and post-petition property oFthe Debtors and

their estates and all proceeds thereof, subject only to the payment of the Carve-Out (as defined

below) to the extent specifically provided fo►• herein. Any payments, distributions or other

proceeds received on account ofsuch S~iperpriority Claims shall be promptly delivered to the

DIP Agent to be applied or further dish•ibuted by the DIP Agent on account of the applicable DIP

Obligations in such order as is specified in this Order and the applicable DIP Documents. The

Superpriority Claims shall be entitled to the full. protection of section 369(e). of the Bankruptcy

Code in the event that this Order or any provision he~•eof is vacated, reversed or modified, on

appeal or otherwise.

(b) For purposes hereof, the "Carve-Out" means (i) all fees required to be paid

to the Clerk of the Bankruptcy Court and to the U.S. Trustee under 28 U.S.C. § I930(a) and 31

U.S.C. ~ 37] 7 (as to the U.S. 'Trustee, in such amount as agreed to by the U.S. Trustee or Order

of the Court); (ii) all reasonable fees and expenses incurred by a trustee appointed under section

701 of the Bankruptcy Code in an amount not to exceed $50,400; (iii) to the extent allowed at

any time, but subject in all respects to the Budget (as defined in below) and the terms of this

Order, all accrued and unpaid fees, disbursements, costs and expenses ("Professional Fees")

(other than any monthly fee, restructuring fee, sale fee or other success fee of any investment

bankers or financial advisors of the Debtors), incurred by professionals or professional firms

retained by the Debtors and the Creditors' Committee, if any, whose retention has been approved

by the Co~irt during these Cases pursuant to sections 327 and 1103 of the Bankruptcy Code

(collectively, "Professional Persons"), at any tithe before or on the first business day following

delivery by any DIP Agent of a Carve Out Trigger Notice (as defined below), to the extent such

Professional Fees are allowed by the Banlo-uptcy Court whether prior to or after delivery of a

F~17
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Carve Out Trigber Notice; and (iv) after the first business day following delivery by any DIP

Agent of the Carve Out Trigger Notice, to the extent allowed by the B~nl<ruptcy Courk, all

unpaid fees, disbursements, costs and e;cpenses incurred by Professional Persons, in an aggregate

amount not to exceed $500,000 (the amount set forth in this clause (iv) being the "Carve-Out

Cad"). For purposes of the foregoing, the term "Carve-Out Tri~~er Notice" shall mean a written

notice delivered by the DIP Agent to the Debtors and their lead counsel, the U.S. Trustee,

..counsel tnxhe Prepetition.Lenders, counsel. to the Prepetition Indenture Trustee, counsel to the

Prepetition Secured Noteholders and lead counsel to the Creditors' Committee, if any, which

notice may be delivered following the occurrence and tl~~ring the continuation of an Event of

Default under the applicable DIP Documents, expressly stating that the Carve-Out Cap is

invoked and the Event of Default that is alleged to have occurred and be continuing. For the

avoidance of doubt and notwithstanding anything to the contrary herein or elsewhere, the Carve-

Out shall be senior to all DIP Obligations and liens securing the DIP Obligations. Nothing

herein shall be construed to impair the ability of any party to object to the allowance by the Court

of any of the fees, expenses, reimbtu•sement or compensation described i~~ clauses (i), (ii), (iii)

and (iv) above.

(c) The DIP Agent and DIP Lenders shall not be responsible for the direct

payment or reimbursement of any fees or disbursements of any Professional Persons incurred in

connection with these Cases or any successor cases under any chapter of the Bankruptcy Code.

Nothing in this Order or otherwise shall be construed (i) to obligate the DIP Agent or the DIP

Lenders in any way co pay compensation to or to reimburse expenses of any Professional

Persons, or to guarantee that the Debtors have sufficient funds to pay such compensation or

reimbursement; (ii) to increase the Carve-Out if actual allowed Professional Fees are higher in
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fact than rel7ected in the Budget (as defined below); or (iii) as consent to the allowance of any

professional fees or expenses oFany Professional Persons. Any funding of the Carve-Out shall

be added to and made a part of the D1P Obligations and sec~u~ed by the Collateral and otherwise

entitled to the protections granted under this Interim Order, the DIP Documents, the Banlo•uptcy

Code and applicable law. Tl~e DIP Agent's and DIP Lende►•s' liens and claims shall, however,

be subject to the Carve-Out as set forth in this Interim Order.

10. DIP Liens..

As security for the DIP Obligations, effective and perfected upon the date of this Order

and without the necessity of the execution, recordation of filings by the Debtors of mortgages,

security agreements, control agreements, pledge agreements, financing statements or other

similar documents, or the possession or control by the DIP Agent or any DIP Lender of, o►• over,

any DIP Collateral, the security interests and liens identified below a~•e hereby granted to the DIP

Agent fog• its own benefit and the respective benefit of the DIP Lenders (all property identified in

clauses (a), (b), (c), (d) and (e) below, to~ethe►• with all other property to which the DIP Agent is

granted a lien under the applicable D1P Documents (other than as expressly excluded pursuant to

this Order), being collectively referred to as the "DIP Collateral"), subject to (a) the terms of the

DIP Facility and (b) payment of the Carve-Out as provided herein (all such liens and security

interests granted to the D1P Agent, for its benefits and for the benefit of the DIP Lenders,

pursuant to this Order aid tl~e DlP Documents, the "DIP .Liens"). Notwithstanding the

foregoing, any D1P Agent may take any action (and is, to the extent necessary in connection

therewith, hereby granted relief from the automatic stay), to evidence, confirm, validate or

perfect, or to ens~u•e the contemplated priority of, such liens, and the Debtors shall execute and

deliver to the D1P Agent and the DIP Lenders all such financing statements, notices and other
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doc~nnents as the DIP Agent or any D1P Lender may reasonably request in connection therewith

and sh111 deliver account cont~•ol ag►-eements or other documentation in respect of and evidencing

perfection of all collection and deposit accounts to the extent requi►•ed by the DIP Documents.

(a) First Lien on Unencinnbered Property. Pursuant to section 364(c}(2) of

the Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected first priority

senior (but subject to the priorities set forth in the D.IA Documents) security interest in and lien

upon all_pre- and postpetition tangible and intangible property of the Debtors and the Debtors'

estates, whether existing on the Petition Date or thereafter acquired, th1t, on or as of the

Petition Date is not subject ~o valid, perfected and non-avoidable liens (or to valid Jiens in

existence as of the Petition Date that are subsequently perfected as permitted by section 546(b)

of the Bankruptcy Code) (collectively, "Unencumbered Property"), including without

limitation, all inventory, accounts, accounts receivable, general intangibles (or "intangibles"

under any applicable Canadian PPSL), chattel paper, contracts, owned real estate, real and

personal property leaseholds, property, plants, fixt~n•es, macJlinery, equipment, as-exh~acted

collateral, all coal and other minerals as extracted from the ground, vehicles, vessels, deposit

accounts, commercial tort claims, documents; equity interests, books and records, cash and

cash collateral of the Debtors (whether maintained with the DIP Agent or otherwise) and any

investment of such cash and cash col lateral, letter of credit rights, patents, copyrights,

trademarks, trade names, rights under license agreements and other intellectual property and

stock of subsidiaries of the Debtors.

(b) Priming Liens on Prepetition Collateral. Pursuant to section 364(d)(1) of

the Bankruptcy Code, the D1P Agent, for the benefit of the DIP Lende►•s, shall hive a valid,

binding, continuing, enforceable, fully-perfected first-priority senior priming lien on, and

23



Case 15-70444 Doc 192-8 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Case 15-70444 Doc 43 Filed 04R~g~5~40~~it~~c1 04/07/15 17:15:47 Desc Main

Document Page 24 of 59

security interest upon all pre- and post-petition property oFtlie Debtors and any other obligors

or credit parties under the DTP Facility, including, without limitation, cash and cash collateral

of the Debtors (whether maintained with the DIP Agent or otherwise), including Cash

Collateral, and any investment of such cash and cash collateral, inventory, accounts receivable,

letter of c►•edit rights and other rights to payment whether arising before or after the Petition

Date, contracts, properties, plants, equipment, vehicles, general intangibles, documents,

instruments, interests in leaseholds, real properties, patents, copyrights, trademarks, trade

names, other intellectual property, capital stock of subsidiaries and the proceeds, product,

offspring of profits of all the foregoing), whether now existing or hereafter acquired, that is

subject to the existing liens (i) presently securing the Prepetition Debt and (ii) that will secure

the Contingent Prepetition Debt in accordance with this Interim Order. Such security interests

and liens shall be senior in al! respects to the interests in such property of the Prepetition

Secured Parties arising from current and future liens of the Prepetition Secured Parties

(including, without limitation, the Contingent Liens and the Adequate Protection Liens granted

hereunder), but shall not be senior to any valid, perfected and unavoidable interest of other

parties arising otit of liens, if any, on such property existing immediately prior to the Petition

Date. The D1P Collateral shall be deemed to include, among the other assets purported to be

collateral as described herein, all collateral securing All-Asset Priority Obligations; the DIP

Facility, DIP Obligations and DIP Liens shall be deemed to have all the rights and benefits of

f111-Asset Priority Debt, All-Asset Priority Obligations and All-Asset Priority Liens (as such

terms are defined in the Prepetition Collateral Trust Agreement}, in each case, to the extent the

proceeds of the DIP Facility refinanced the Prepetition Term Loans.

F.L!
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(c) Liens Jw~ior to Certain Other Liens. P~nsuant to section 364(c}(3) of the

Banlu•uptcy Code, a valid, binding, continuing, enforceable, fully-pet•fected security interest

(s~ibject to the priorities set forth in the DIP Documents) in and lien upon all. pre- and

postpetition tangible and intangible property ofthe Debtors and the Debtors' estates (other than

p►•operty described in clauses (a), (b), or (d) of this paragraph 10, as to which the liens and

security interests in favor of the DlP Agent wi II be as described in such clauses), whether now

existing or hereafter acquired, that is subject to valid, perfected and unavoidable liens in

existence immediately prior to the Petition Date, oi• to any valid and unavoidable liens in

existence immediately prior• to the Petition Date that are perfected subsequent to the Petition

Date as permitted by section 546(b) of the Bankruptcy Code (in each case, other than the

Prepetition Liens, the Contingent Liens and the Adequate Protection Liens), which secu►•ity

interests and liens in favor of the DIP Agent are junior to such valid, perfected and unavoidable

liens.

(d) Liens Senior to Ce~•tain Other Liens. The D]P Liens shall not be subject or

subordinate to (i) any lien or security inte►•est that is avoided and preserved foi• the bene .fit of

the Debtors and their estates unde►• section 55] of the Bankruptcy Code or (ii) unless otherwise

provided for in the DIP Documents, any liens arising after the Petition Date including, without

limitation, any liens or security interests granted in favor of any federal, state, municipal or

otl~et• domestic or fo►•eign gove►•nmental unit (including any regulatory body), commission,

board or court fa• any liability of the Debtors.

(e) Notwithstanding the foregoing clauses (a), (b), (c) and (d), the D1P

Collateral under• this Interim Order shall exc]ude the Debtors' claims and causes of action

under sections 502(d), 544, 545, 547, 548, 549, 550 and 553 of the Bankruptcy Code, or any
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other• avoidance actions under• the Qanlcruptcy Code (collectively, "Avoidance Actions"), but,

subject only to and effective upon enh•y of the F final 01-der, shall include any proceeds or

property recovered, unencumbered or otherwise the subject of successful avoidance Actions,

whether by judgment, settlement or• otherwise ("Avoidance Proceeds").

ADEQUATE PROTECTION OF PREPETITON LENDERS

1 l . Adequate Protection of Prepetition Lenders. Until the Refinancing leas

_ been consummlted and the expiration of the Challenge Period. with no challenge having been

brought or•, if such a challenge is brought, upon the entry of a final judgment resolving such

challenge in favor of the Prepetition Lenders, the Prepetition Secured Lenders are entitled,

pursuant to sections 361, 363(e) and 364(d)(1) of the Ban]<ruptcy Code, to adequate protection of

their interest in the Pi•epetition Collateral, including the Cash Collateral, for and equal in amount

to the aggregate diminution in the value of the Prepetition Lenders' interest in the Prepetition

Term Loan Collateral, the Prepetition Term Loan Debt and the Contingent Debt, including,

without limitation, any such diminution resulting from the sale, Eease or use by the Debtors (or

otl~er decline in value) of Cash Collateral and any other Prepetition Term Loan Collateral, the

priming of the Prepetition Lenders' security interests and liens in the Prepetition Term Loan

Collateral by the D1P Agent and the DIP Lenders pursuant to the DIP Documents and this

Interim Order, the imposition of the automatic stay pursuant to section 362 of the Bankruptcy

Code. As adeq~iate protection, the Pc•epetition Lenders are hereby granted the following

(collectively, the "Prepetition Lenders Adequate Protection Obli atg ions"):

(a) Adequate Protection Liens. The Prepetition Lendel•s al•e hereby granted

(effective and perfected upon the date ofthis lnterim Order and without the necessity of the

execution by the Debtors of mortgages, security agreements, pledge agreements, financing
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statements or other agreements), in the amount of such diminution and the amount of any

Contingent Debt, (a) a replacement security interest in and lien upon all the DIP Collateral

(excluding Avoidance Actions, but including any Avoidance Proceeds upon entry of the Final

Orde►•), subject and subordinate only to (i) the DIP Liens and any liens on the D1P Collateral to

which such DIP Liens are junior and (ii) the Carve-Out (such liens, the "Prepetition Lenders

Adequate Protection Liens") and (b) the Contingent Liens to secure any Contingent Prepetition

Debt. Without limiting the generality of the foregoing, (A) the Contingent Liens and the

Prepetition Adequate Protection Liens granted to the Prepetition Lenders hereunder shall be

junior and subordinate in all respects to the D1P Liens and the Carve-Out; (B) the Contingent

Prepetition Debt shall be junior and subordinate in right of payment to al! DIP Obligations and

the Carve-Out; (C) until such time as all of the DIP Obligations are indefeasibly paid in full in

cash in accordance with the DIP Documents and this Interim Order, the Prepetition Lenders

shall have no right to seek or exercise any enforcement rights or remedies in connection with

the Contingent Prepetition Debt, the Contingent Liens or the Prepetition Adequate Protection

Liens, including, without limitation, in respect of the occurrence or• continuance of any Event

of Default (as defined in the Prepetition Credit Agreement); (D) the Prepetition Lenders shall

be deemed to have consented to any sale or disposition of DIP Collateral permitted under the

D1P Facility or approved, arranged foc or by the DlP Agent or the requisite D1P Lenders, and

shall terminate and release upon any such sale or disposition all of its liens on and security

interests in such DIP Collateral (where the DlP Agent also releases any DIP Liens as

necessary); (E) the Prepetition Lenders shall delive►• or cause to be delivered, at the Debto►•s'

costs and expense (for which the Prepetition Lenders shall be reimbursed upon submission to

the Debtors of invoices or billing statements), any termination statements, releases oi- other

27



Case 15-70444 Doc 192-8 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Case 15-70444 Doc 43 Filed 04~~~4 Hfi~~d 04/07/15 17:15:47 Desc Main

Document Page 28 of 59

documents necessary to effectuate and/or evidence the release and termination of any

Prepetition Lenders' liens on or security interests in any portion of the DIP Collateral subject to

any sale or disposition permitted under the DIP Facility or approved or arranged for by the DIP

Agent or any of the DIP Lenders (where the DIP Agent also releases any DlP Liens as

necessary); and (F) upon the Final Order becoming a final and nonappealable order and the

expiration of tl~e Challenge Period (as defined below) with no challenge having been brought,

or if such a challenge is brought, until the entry_of a. final judgment and the payment to the

Prepetition Lenders of all amounts owed by the Debtors under the Prepetition Term Loan

Documents and this Interim Order (or the Final Order), the Contingent Liens and the

Prepetition Adequate Protection Liens shall terminate and be released (automatically and

without further action of the parties), and the Prepetition Lenders shall execute and deliver

such agreements to evidence and effectuate such termination and release as the Debtors or the

DlP Agent may request, and the Debtors and the DlP Agent shall be authorized to file on

behalf ofthe Prepetition Lenders such UCC termination statements or such other filings as may

be applicable to the extent such authorization is required under the Uniform Commercial Code

of the applicable jurisdiction.

(b) Section 507(b) Claim. The Prepetition Lenders are hereby granted,

subject only to the Supea•priority Claims and the Carve-Out, a superpriority claim (the

"Prepetition Lenders Adequate Protection Claim"), as provided for in sections 503(b) and

507(b) of the Bankruptcy Code, immediately junior to the Superpriority Claims and any other

claims under section 364(c)(]) of the Banla•uptcy Code held by the DIP Agent and the DIP

Lenders, and payable from and having recourse to all pi•epetition and postpetition property of

the Debtors and all proceeds thereof (excluding Avoidance Actions, but including Avoidance
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Proceeds upon enh•y of the Final Order); provided, however, that the Prepetition Lenders shall

not receive or retain any payments, property or other amounts in respect of tl~e superpriority

claims under sections 503(b) and 507(b) of the Bankruptcy Code granted here~mder or under

the Arepetition Term Loan Documents unless and until the DIP Obligations have indefeasibly

been paid in full in cash in accordance with the DIP Documents; and provided further, that the

Prepetition Lenders he~•eby irrevocably waive the section 503(b) claim granted to them by this

]nterim Order.upon the_expiration of the.Challenge Aeriod with no challenge having been

b►•ought or, if such a challenge is brought, upon the entry of a final judgment resolving such

challenge in favor of the Prepetition Lenders.

(c) Fees and Expenses. The Debtors are authorized and directed under

sections 361, 363 and 364 of the Bankruptcy Code to make adequate protection payments as

follows: (i) payment of interest on a monthly basis ~t the default rate as set Forth in the

Prepetition Credit Agreement (only to the extent of any amounts outstanding), (ii) immediate,

non-refundable cash payment of all accrued and unpaid fees and disbursements owing to the

Prepetition Lenders under the Prepetition Documents and incurred prior to the Petition Date,

(iii) until the expiration of the Challenge Period with no challenge having been brought or, if

such a challenge is brought, upon the entry of a final judgment resolving such challenge in

favor of the Prepetition Lenders, current cash payments of all reasonable out-of.-pocket costs,

fees and expenses payable to the P►•epetition Lenders under the Prepetition Documents as may

hereafter• be incurred in accordance with the Prepetition Documents, (iv) all reasonable fees,

costs, expenses and disbursements (whether incurred pre-or post-petition) of one primary

counsel, Paul, Weiss, Riflcind, Wharton &Garrison LLP, local counsel, including, without

limitation, in Virginia, ]<utak Rock LLP, and Canada, Faslcen Martineau Dumoulin LLP, and,
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commencing March 6, 2015, all reasonable fees, costs, expenses and disbursements of one

financial advisor, Houlihan Lol<ey Capital, lne., to the Prepetition Lenders promptly upon

receipt of invoices therefor without the need to file ►•etention ►notions or fee applications, and

(v) continued maintenance and insurance of the Prepetition Term Loan Collateral and the D1P

Collateral as required under the Prepetition Term Loan Documents and the DIP Documents

(collectively, the "Ai~epetition Lenders Adequate Protection Payments").

ADEQUATE PROTECTION OF PIt~CPETITON S~CUR~D N.O.T~HOLD~RS

l 2. Adequate Protection of Prepetition Secured Noteholders. The Prepetition

Secured Noteholders are entitled, pursuant to sections 361, 363(e), 364(4)(]) and 507 of the

Bankruptcy Code, to adequate pl•otection of their interest in the Pi•epetition Notes Collateral,

including any Cash Collateral, for and equal in amount to any aggregate diminution in the value

of the Prepetition Secured Noteholders' intel•ests in the P!•epetition Notes Collateral, including,

without limitation, any such diminution resulting from the sale, lease or use by the Debtors (or

other decline in value) of Cash Collateral and the Prepetition Notes Collateral, the priming of the

Prepetition Secured Noteholders' security interests and liens in the Prepetition Notes Collateral

by the DIP Agent and the DIP Lenders pul•suant to the D1P Documents and this Interim Order

and the imposition oFthe automatic stay pursuant to section 362 of the Bankruptcy Code. As

adequate protection, the Prepetition Indenture Trustee and the Prepetition Secured Noteholders

are hereby granted the following (collectively, the "Prepetition Noteholders Adequate Protection

Obligations", and together with the Prepetition Lenders Adequate Protection Obligations, the

"adequate Protection Obli ate ions"):

(a) Prepetition Secured Noteholder Adequate Protection Liens. The

Prepetition Indenture Trustee, on behalf of itself and for the benefit of the Prepetition Secured
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Noteholders, is hereby granted (effective and perfected upon the date of this Interim Order and

without the necessity of the execution by the Debtors of mortgages, security agreements,

pledbe agreements, financing statements or other agreements), in the amount of such

diminution, a replacement security interest in and lien upon all the DIP Collateral (excluding

flvoid~nce Actions, but including Avoidance Proceeds upon entry of the Final Order), subject

and subordinate only to (i) the DIP Liens, (ii}the Carve-Out, (iii) the Prepetition Liens, and

(iv) the Prepetit,ion Lenders fldec~uateProtect o;n Liens (the "Prepetition Noteholders Adequate

Protection Liens", and together with the Prepetition Lenders Adequate Protection Liens, the

"Adequate Protection Liens"). The Prepetition Indenture'T'rustee and the Prepetition Secured

Noteholders are hereby authorized, but not required, to file or record financing statements,

intellectual property filings, mortgages, notices of lien or similar instruments in any

jurisdiction or tale any other action in order to validate and perfect the Prepetition Secured

Noteholders Adequate Protection Liens. Whether or not the Prepetition Indenture Trustee and

the Yrepetition Secured Noteholders shall, in their respective sole discretion, choose to file

such financing statements, intellectual property filings, mortgages, notices of lien or similar

instruments or otherwise confirm perfection of the liens and security interests-granted to them

hereunder, such liens and security interests shall be deemed valid, perfected, allowed,

enforceable, non-avoidable and not subject to challenge, dispute or subordination as of the date

of entry of this Interim Order.

(b) Fees and Expenses. The Debtors are authorized and directed under

sections 36l , 363 and 364 of the Banlu•uptcy Code to male non-refundable adequate protection

payments which shall include (a) ongoing payments, when due or as soon as practicable

thereafter, of all reasonable and documented fees, costs, expenses and disbursements, including
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(i) after entry of the Final Order, $450,000 in fees and expenses payable to the ad hoc group of

Prepetition Secured Noteholders' primary prepetition counsel and (ii) the ad hoc group's

postpetition primary counsel, Paul, Weiss, Riflcind, Wharton &Garrison LLP, local counsel,

including, without limitation, in Virginia, Kutak Rock LLP, and Canada, Fasl<en Martineau

Dumoulin L,1,P (whether incurred pre- or post-petition), and, commencing March 6, 2015, all

reasonable and documented fees, costs, expenses and disbursements of financial advisor,

]-1oul,ihan Lokey.Capital, ine., each in .its..capacity as advisor, to: the. Prepetition. Secured_

Noteholders, and in each case, incurred in connection with the Debtors, the Chapter 11 Cases

or the transactions contemplated hereby; and (b) continued maintenance and insurance of the

Prepetition Notes Collateral and the DiP Collateral as required unde►• the Prepetition

Documents and the DIP Documents (collectively, the "Prepetition Noteholders Adequate

Protection Payments", and together with the Prepetition Lenders Adequate Protection

Payments, the "Adequate Protection Payments").

(c) Prepetition Secured Noteholders' Section 507(b) Claim. The Prepetition

Indenture Trustee, on behalf of itself and the Prepetition Secured Noteholders, is I~ereby

granted, subject to the Carve-Out, a superpriority claim as provided for in section 507(b) of the

Banla•uptcy Code, immediately junior to the Superpriority Claims held by the D1P Agent and

the DIP Lenders and the Prepetition Lenders Adequate Protection Claim, and payable from a~ad

Laving recourse to all prepetition and postpetition property of the Debtors and all proceeds

thereof (excluding Avoidance Actions, but including Avoidance Proceeds upon entry of the

Final Order); provided that, unless otherwise expressly agreed to in writing by the D]P Agent,

the Prepetition Lenders (until consummation of the Refinancing and expiration of the

Challenge Period with no challenge having been brought or, if such a challenge is brought,
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upon the entry of a final judgment resolving such challenge in favor oFthe P►•epetition

Lenders), the Prepetition Indenture 'Trustee and the Prepetition Secured Noteholders shall not

receive or retain any payments, property or other amounts in respect of the superpriority claims

granted hereunder or under the Prepetition Documents unless and until the D1P Obligations and

A!•epetition Term Loan Debt have indefeasibly been paid in cash in full in accordance with the

D1P Documents and this Interim Order (the "Prepetition Noteholders Adequate Protection

Claim", and together• with the Prepetition Lenders Adequate Protection Cl~im,_the "Adequate

Ai•otection Claims").

13. Sufficiency of Adequate Protection.

(a) Under the circumstances and given that the Adequate Protection Liens, the

Adequate Protection Claims and the Adequate Protection Payments (collectively, the

"Adequate Protection Obli~ltions") are consistent with the Bankruptcy Code, the Bankruptcy

Court finds that such adequate protection is reasonable and sufficient to protect the interests of

the Prepetition Secured Parties. Except as expressly provided herein, nothing contained in this

Interim Order (including, without limitation, the authorization of the use of any Cash

Collateral) shall impair or modify a~~y rights, claims or defenses available in law or equity to

any Prepetition Secured Party,. the D1P Agent or any D1P Lenders.

(b) Notwithstanding anything in parag►•aphs 11 and ]2 to the contrary,

following delivery of a Carve-Out Trigger Notice and prior to the payment to the Prepetition

Secured Parties on account of any adequate protection or otherwise, the DIP Obligations shall

have been paid in full.

(c) The Adequate Protection Obligations (A) shall not be subject to sections

510, 549, 550 or 55 ] of the Bankruptcy Code or, subject to entry of the Final Order, section
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506(c) of the Bankruptcy Code or the "equities of the case" exception of section 552 of the

Bankruptcy Code, (B) shall not be subordinate to, or• pari passe with, (x) any lien that is

avoided and prese►•ved for• the benefit of the Debtors and their estates cinder section 551 of the

Bankruptcy Code or otherwise or (y} any intercompany or affiliate liens or claims of the

Debtors, and (C) shall be valid and enforceable against any trustee, any other estate

representative or litigation trust appointed in these Cases or any successor cases, and/o~• upon

the dismissal of any of these Cases.

14. PI•oceeds of Subsequent Financing. ]f the Debtors, any trustee, any

examiner with enlarged powers, any responsible office!• or any other estate representative

subsequently appointed in these Cases or any successor cases, shall obtain creditor' incur debt

pursuant to Bankruptcy Code sections 364(b), 364(c} or 364(d) in violation of the DIP

Documents at any time prior to the indefeasible repayment in full in cash of all D[P Obligations

and the termination of the DIP Agent's and the DlP Lenders' obligation to extend credit under

the DIP Facility, including subsequent to the confirmation of any plan with respect to the

Debtors and the Debtors' estates, and such financing is sec~~red by any DIP Collateral, then all

the cash proceeds derived from such credit or debt shall immediately be turned over to the DIP

Agent to be applied as set forth the DIP Documents.

15. Refinancing of the Prepetition "term Loan Debt. Following the ent►•y of

this Interim Order and as pal•t of the initial bor►•owing under- the DIP Facility, the Debtors shall

use a portion of the proceeds from the DIP Facility, which portion shall be designated as "All-

Asset Priority Lien Debt" (as such term is defined in the Prepetition Collateral Trust Agreement),

in accordance with the D1P Documents and this Interim Order to consummate the Refinancing,

upon which, the existing liens on the Prepetition Term Loan Collateral shall be released and
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terminated (which shall be deemed to have occurred upon the expiration of the Challenge Pe~•iod

(as defined below) with no challenge having been brought or, ifsuch a challenge is brought,

upon the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders).

After the Refinancing, the Debtors and the DIP Agent are authorized to execute and file any

termination statements, releases or other documents necessary to effectuate and/oi• evidence the

release and termination of the Prepetition Lenders' liens on or security interests in any portion of

the Prepetition.Term Loan Collateral, and the Prepetitiot~ Lenders shall deliver or cause to be

delivered, at the Debtors' cost and expense, any termination statements, releases and/or

assignments in favor of the DJP Agent, the DIP Lenders or other documents, in each case as

reasonably requested by the Debtors or the DIP Agent in order to effectuate and/or evidence the

release and termination of the Prepetition Liens. Notwithstanding anything to the contrary in this

Order or in any other order• of this Court, the Prepetition Term Loan Debt, including, without

limitation, All-Asset Priority Lien Debt, All-/lsset Priority Obligations and All-Asset Priority

Liens (as suc11 terms are defined in the Prepetition Collateral Trust Agreement) shall not be

deemed discharged or the Refinancing deemed consummated until the expiration of the

Challenge Period with no challenge having been broug}~t or, if such a challenge is brought, upon

the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders.
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16. Disposition of DIP Collateral; Rights of DIP Agent and DIP Lenders. The

Debtors shall not sel I, transfer, lease, enc~unber or otherwise dispose of any portion of the DIP

Collateral without the prior written consent of the DlP Agent (and no such consent shall be

implied, from any other action, inaction or acquiescence), except as exp~~essly permitted in the

DIP Documents.

17. Protection of DlP Lenders' Ri hits.

(a) The automatic stay provisions of section 362 of the Bankruptcy Code shall

be vacated and modified (and any stay of such vacation or modification under Bankruptcy Rule

400 ] (a)(3) is waived) without further order of the Bankruptcy Court to the extent necessary to

permit the DIP Agent and the DIP Lenders to exercise all fights and remedies provided for in

the D]P Documents and Interim Order without further order of or application or motion to the

Bankruptcy Court, provided that, such rights and remedies that are exercisable only upon the

occurrence of an Event of Default (as defined in the DIP Documents and as set forth in this

Jnterim Order), bait subject in all respects to the Carve-Out Cap, shall require the D]P Agent to

give five (5) days' prior written notice (which five days' notice period (the "Default Notice

Period") shall run concurrently with any notice-provided under the DIP Documents) to the U.S.

Trustee, the Debtors, the Prepetition Lenders, the Prepetition Indenture Trustee, the Prepetition

Secured Noteholders, and the Creditors' Committee, if any, of such DIP Agent's intent to

exercise such rights and remedies; provided that, the Debtors shall not have the right to contest

the enforcement of the remedies set Corth in this Interim Order and the DIP Documents on any

basis other than an assertion that an Event of Default has not occurred or has been cured within

the cure periods expressly set forth herein or in the applicable DIP Documents; and provided

further that curing the Default Notice Period, the Debtors shall have no authority to borrow
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under the D1P Facility unless the DlP A,;ent othei•~vise consents, and the D1P Agent may

terminate the D1P Facility and declare the DIP Obligations to be immediately due and payable,

and the Debtors' authority to use Cash Co{lateral shall be as set forth in the Budget and limited

solely to payment of expenses critical to preservation of the Debtors' estates and the payment

of the fees, costs and expenses to administer these Chapter l l Cases, as agreed by the DIP

Agent in its sole discretion. The Debtors and the Prepetition Seclu•ed Parties shall waive any

right to seek relief under• the Bankruptcy Code, including under section 105 thereof~to.the

extent such relief would restrict or impair the rights and remedies of the DIP Agent and the

D1P Lenders set forth in this Interim Order and in the D1P Documents.

(b) The DIP flgent's or any DIP Lender's delay ol• failure to exercise rights

and remedies under the applicable DIP Documents or this ]nterim Order shall not constitute a

waiver of such DIP Agent's or such DIP Lender's rights hereunder•, thereunder oi• otherwise,

unless any such waiver is pw•suant to a written instrument executed in accordance with the

terms of the applicable D1P Documents.

(c) Except as otherwise expressly set forth in this Interim Order, the Debtors

irrevocably waive any right, without the prior w►•itten consent of the D1P Agent, (a) to grant or

impose, under section 364 of the Bankruptcy Code or otherwise, liens or security interests in

any DIP Collateral, whether senior, equal or suboa•dinate to the DIP Agent's liens and security

interests; (b) to use, or seek to use, Cash Collateral or (c) to modify or affect any of the rights

of the DIP flgent or the D1P Lenders under this Interim Order or the DIP Documents by any

plan of reorganization proposed or• confirmed in these Chapter• l l Cases or subsequent order•

entered in these Chapter 1 1 Cases.

l8. Approved Budget.
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(a) Tor purposes of this Order, the term "Budget" means the following: (a) the

budget, attached hereto as Exhibit A, the "Initial Budget," which is an initial 13-week budget

delivered by the Debto►•s to the DIP Agent p►•ior to the Petition Date and commencing with the

week during tivhich the Petition Date occurs, containing line items of sufficient detail to reflect

the Debtors' consolidated projected receipts and disbursements Fo~'such 13-week period,

including, without limitation, the anticipated weekly uses of the DIP Facility and cash

collateral foi• such period, and which shall provide, among other things, for the payment of_the

fees and expenses, including professional fees relating to the D]P Facility (whether incurred

pre-or post-petition), o►•dinary course expenses, fees and expenses related to the Cases, and

working capital and other gene►•al corporate needs, which Initial Bridget shall be in form and

s~ibstance acceptable and approved by the D]P Agent and Majority .Lenders (as defined in the

DIP Facility), in their sole discretion (as such Initial Budget shall be amended, supplemented

and/or extended in the manner set forth herein and in the Final Order (the "Bum"); and

(b) on or before 5:00 p.m. prevailing Eastern Time on the first Business Day (as defined in the

DIP Facility) of each month following the Petition Date, commencing with May 1, 20] 5, the

Debtors shall furnish a monthly supplement to the Initial Budget (or the previously

supplemented Budget, as the case may be), covering a l 3-week period that commences with

the week such supplement is delivered, together with a variance analysis from the Budget (or

the previously supplemented Budget, as the case may be). Such monthly supplements to the

Budget shall become the Budget upon the earlier of (a) written acknowledgement from the DIP

Agent that the proposed supplement is substantially in the form of the Initial Budget (or• the

previously supplemented Budget, as the case may be) and is otherwise in form and substance

acceptable to and is approved by the DIP Agent and Majority Lenders (provided that any
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proposed chanties in the proposed supplement to any of the Budget figures already covered by

the Initial Budget (or• the previously supplemented Budget, as the case may be) must be

satisfactory to the DIP Agent in its sole discretion) or (b) within ] 0 $usiness Days after receipt

of such proposed supplement by the DIP Agent, provided that the DIP Agent has not provided

a written objection to the proposed supplement; the Initial Budget (or the previously

supplemented Budget, as the case may be) shall re►nain the Budget if the DIP Agent objects to

the proposed supplement and until.such time_as th~DIP_Agent.provideswritten._ _._

acknowledgement that a revised version of the proposed supplement is otherwise in fo►•m and

substance acceptable to and is approved by the D1P Agent. Notwithstanding anything herein or

in the DIP Documents to the contrary, unless specifically authorized hereunder or in wt•iting by

the DIP Agent or as may be provided in the Budget, no cash collateral may be paid or

transferred to any non-Debtor• subsidial•y or affiliate of the Debtors.

(b) The Debtors shall also deliver to the DIP Agent (i) no later• thin 5:00 p.m.

on F►•iday of each calendaa- week commencing on April 10, 207 5, (x) an updated variance

report (the "Variance Report") on a weekly basis setting forth (7) actual cash ►•eceipts and

disbul•sements for the prior• week, (2) all va►•iances, on an individual line item basis and an

aggregate basis, as compared to the p►•eviously delivered Budget on a weekly and cumulative

basis, and an explanation, in reasonable detail, for any material variance, certified by a Senior

Officer (as defined in the DlP Facility) of Parent and (y) a report detailing fees and expenses

for proFessional services incurred by the Debtors dw•ing the preceding week and (ii) no later

than 5:00 p.m. on the fil•st Business Day (as defined in the DIP Facility) of each calendar

month, an updated Budget and a valiance report on a monthly basis setting forth (x) actual cash

receipts and disbursements for the applicable month, (y} all variances, on an individual line
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item basis and an aggregate basis, as compared to the previously delive~•ed Budget on a

monthly basis, and (z) an explanation, in reasonable detail, Foi• any material variance, certified

by a Senior Officer (as defined in the DIP Facility) of Parent (the "Budget Variance Report")

for the previous calendar month. As of the last day of each calendar month commencing with

the calendar month ending April 30, 2015, (a) aggregate disbursements of the Debto►•s (other

than professional fees) made as set forth in the Budget Variance Report for such month shall

not be greater than. 120% of.the_aggregaze.amount specified in .the corresponding applicable

Budget; and (b) aggregate revenues of the Debtors received as set forth in the Budget Variance

Report for such month shal I be not less than 80% of the aggregate amount specified in the

corresponding applicable Qudget.

19. Limitation on Char~in~ Expenses Against Collateral. Subject to and

effective only upon entry of the Final Order, except to the extent of the Carve-Out, no expenses

of administration of the Cases or any future proceeding that may result therefrom, including a

case under chapter 7 of the Bankruptcy Code, shal I be charged against or recovered from the

Collateral pursuant to section 506(c) of the Bankruptcy Code, the enhancement of collateral

provisions of section 55~ of the Bankruptcy Code, or ar~y other legal or equitable doctrine

(including, without limitation, unjust enrichment) or any similar principle of law, without the

prior written consent of the D1P Agent and the DIP Lenders, as the case may be with respect to

their respective interests, and no consent shall be implied from any action, inaction or

acquiescence by the D]P Agent or the D]P Lenders. In no event shall the DlP Agent or the D1P

Lenders be subject to (i) the "equities of the case" exception contained in section 552(b) oFthe

Bankruptcy Code or (ii) the equitable doctrine of "marshaling" or any other similar doctrine with

respect to the Collateral.
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20. Payment of~fees and Expenses. No payments (including professional fees

and expenses) with respect to t}~e D1P Obligations or the Adequate Pc•otection Obligations shall

be subject to Bankruptcy Court approval or required to be maintained in accordance with the

U.S. Trustee Guidelines, and no recipient of any such payments shall be required to file any

interim or final fee applications with the Bankruptcy Court or otherwise seek Bankruptcy Court's

approval of any such payments; p►•ovided, however, such invoices shall be submitted to the

Debtors, the U.S., Trustee, and the Creditors'. Commit#ee. (if. any.) at least.J_D days prior to the

payment thereof.

2l . Credit Bid. The DIP Agent and the UIP Lenders, shall have the right to

credit bid a portion of or all of their respective claims in connection with a sale of the Debtors'

assets under section 3G3 of the Bankruptcy Code or under a plan of reorganization. The

Prepetition Lenders and the Prepetition Secured Noteholders (subject to the terms of the

Prepetition Docwnents) shall have the right to credit bid a portion of or all of their respective

claims in connection with a sale oFthe Debtors'. assets under section 363 of the Banla•uptcy Code

or under a plan of reorganization, unless the Bankruptcy Court, for cause, orders otherwise.

22. - Perfection of DIP Liens.

(a) The DIA Agent and the D]P Lenders are hereby authorized, but not

required, to file or record (and to execute in the name of the Debtors, as its true and lawful

attorney, with fuU power of substitution, to the maximum extent permitted by law) financing

statements, trademark filia~gs, copyright filings, mortgages, notices of lien or similar

instru►nents in any jurisdiction, or tale possession of or control over deposit accounts and

securities accounts or any other asset, in each case, to validate and perfect the liens and

security intel•ests granted to them in the D1P Documents and this ]nterim Order. Whether or
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not the DIP Agent on behalf of the DIP Lenders, each in its discretion, chooses to file such

financing statements, trademark dings, copyright filings, mortgages, notices of lien or similar

instruments, or take possession of or control over deposit accounts and securities accounts oi•

any other assets, such liens and security interests shall be deemed valid, perfected, allowed,

enforceable, non-avoidable and not subject to challenge dispute or subordination, at the time

and on the date of entry of this ]nterim Order. Upon the reasonable request of the D]P Agent,

without any further consent of any party, the D1P Agent, the Debtors, each DIP Lender and the

Prepetition Secured Parties are authorized and directed to tale, execute, deliver and file such

instruments (in each case, without representation or warranty of any kind) to enable the DIP

Agent to further perfect the .D]P Liens.

(b) A certified copy of this Interim Order may, in the discretion of the DIP

Agent, be filed with or recorded in filing or recording offices in addition to or in lieu of such

financing statements, mortgages, notices of lien or similar instruments, and alJ filing offices are

hereby authorized to accept such certified copy of this Interim Ordea• for Filing and recording.

For the avoidance of doubt, the automatic stay provisions of section 362(a) of the Bankruptcy

Code shall~be modified (and any stay of such modification under Bankruptcy Rule 4001(a)(3)

is waived) to the extent necessary to permit the DiP Agent to take all actions, as applicable,

referenced in this subparagraph (b) and in the immediately preceding subparagraph (a).

(c) Any provision of any lease oi• other license, contract or other agreement

that requires (i) the consent or approval of one or more landlords or other parties or (ii) the

payment of any fees or obligations to any governmental entity, in order for any Debtor to

pledge, grant, sell, assign, or otherwise transfer any such leasehold interest, or the proceeds

thereof, or other Collateral ►-elated thereto, is hereby deemed to be inconsistent with the
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applicable provisions of the Bankruptcy Code. Any such provision shall have no force and

effect with ►•espect to the granting ofpost-petition liens on such leasehold interest or the

proceeds of any assignment and/or sale thereof by any Debtor in favor of the DIP Lenders in

accordance with the terms of the DIP Documents or this lntei•im Order.

23. Preservation of Rights Granted Under the Order.

(a) Except as expressly provided herein or in the DIP Documents, no claim or

lien- having_a priority senior to or pari passe with those granted by.this ]nterim Order and the

D]P Documents to the DlP Agent, the DIP Lenders and the .Prepetition Secured Parties shall be

g►•anted or allowed while any portion of the D1P Obligations or the Adequate Protection

Obligations (with respect to the Prepetition Term Loan Debt, until the expiration of the

Challenge Period with no challenge having been brought or, if such a challenge is brought,

upon the entry of a final judgment resolving such challenge in favor of the Prepetition Lenders)

remain outstanding, and the DIP Liens and the Adequate Protection Liens (with respect to the

Prepetition Term Loan Liens, until the expiration of the Challenge Period with no challenge

having been brought or, ifsuch a challenge is brought, upon the entry ofa final judgment

resolving such challe~ige in favo~~ of the Prepetition Lenders) shall not (i) be subject to or junior

to (A) any lien or security interest that is avoided and preserved for the benefit ofthe Debtors

and tl}eir estates under section 551 of the Bankruptcy Code or (B) any liens arising after the

Petition Date, including, without limitation, any liens or security interests granted in favor• of

any federal, state, municipal o~- other domestic or foreign governmental ~uiit (including any

regulatory body), commission, board or court for any liability of the Debtors, or (ii)

subordinate to or made pari passe with any other lien or security interest, whether under•

sections 363 or 364 of the Bankruptcy Code or otherwise.
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(b) In addition to the events of Default set forth in the DIY Documents, unless

all D1P Obligations and all Adequate Protection Obligations shall have been indefeasibly paid

in Fill in cash, the Debtors shall not seek, and it shall constitute an Event of Default under the

DlP Documents and terminate the ribht of the Debtors to use Cash Collateral hereunder if any

of the Debtors seek, or if there is entered, l~nless the DIP Agent has othel•wise consented:

(i) any modification or extension ofi this Interim Order without the prior w►•itten consent of the

D.IP Agent, the Prepetition Lenders, the Peepetition lndentureTeustee,.and thePrepetition

Secured Noteholders, and no such consent shall be implied by any other action, inaction oa•

acquiescence by the DTP Agent, the Prepetition Lenders, the Prepetition Indenture Trustee, and

the PI•epetition Secured Noteholders, (ii) ~n order conve►•ting or dismissing these Chapter 1 1

Cases; (iii) an order appointing a Chapter l I trustee in these Chapter l 7 Cases or any other

rep►•esentative or other similar appointment, (iv) an order appointing an examiner with enlarged

powers in these Chapter l 1 Cases, (v) an order providing For a change of venue wide respect to

these Chapter I ]Cases and such order shall not have been reversed or vacated within ten (l 0)

days; (vi) an order• approving a plan of reorganization or the sale of all or substantial ly all of

the DIP Collateral (except to the extent permitted under the DIP Documents) or the Prepetition

Collateral (except to the extent permitted under• the Prepetition Documents) shall have been

entered which does not provide for the repayment in full in cash ofall DIP Obligations (other

t}~an any contingent obligations not yet due and payable) and all Contingent Obligations and

Adequate Protection Obligations (with respect to the Prepetition Lenders Contingent

Obligations and Adequate Protection Obligations, until the expiration of the Challenge Pel•iod

with no challenge having been b►•ought or, if such a challenge is brought, upon the entry of a

final judgment resolving such challenge in favor of the I'repetition Lenders) upon the
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consummation thereof. If an order dismissing these Chapter 1 1 Cases under section 1 1 12 of

the Bankruptcy Code or otherwise is ~t any time entered, such order shall provide (in

accordance with sections 105 and 349 of the Bankruptcy Code) that (x) the Superpriority

Claims, 507(b}claims, priming liens, security interests and replacement security interests

granted to the DIP Agent, the DlP Lenders and the Arepetition Secured Pal-ties, including,

without limitation, the DlP Liens, the Adequate Protection .Liens, the Adequate Protection

...: _Maims.and 11deq.uate Pi•otaciion_Payinen.ts,.the_507(l~}claims,.and the other administrative

expense claims granted pursuant to this Interim Orden shall continue in full force and effect and

shall maintain their priorities as provided in this Interim Order (and that such Superpriority

Claims, priming liens, security interests and re~~lacement security inte►'ests granted to the DIP

Agent, the D1P Lenders and the Prepetition Secured Parties, including, without limitation, the

D1P Liens, the Adequate Protection Liens, the Adequate Protection Claims and Adequate

Protection Payments, the 507(b) claims, and the other administrative expense claims, liens and

security interests, shall, notwithstanding such dismissal, remain binding on all parties in

interest, including the priorities set forth herein and in the D1P Documents) until all D1P

Obligations and all Adequate Protection Obligations (with respect to the Prepetition Lenders

Adequate Protection Obligations, until the expiration of the Challenge Period with no

challenge having been brought or, if such a challenge is brought, upon the entry of a -final

judgment resolving such challenge in favor of the Prepetition Lenders) shall have bee~l paid

and satisfied in full and (y} the Bankruptcy Co~n-t shall retain jurisdiction, notwithstanding such

dismissal, for the purposes of enforcing the claims, liens and security interests referred to in

clause (x) above; provided that the Prepetition Secured Parties shall not receive or retain any

payments, property or other amounts in respect of the Prepetition Debt or under the Prepetition
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Documents unless and until tl~e DlP Obligations have indefeasibly been paid in cash in full in

accordance with the D1P Documents.

(c) I F any or all of the provisions of this Interim Order are hereafter reversed,

modified, vacated or stayed, such reversal, modification, vacation or stay shall not affect (i) the

validity, priority or enforceability of any DIP Obligations or the fldequate Protection

Obligations incurred prior to the actual receipt of written notice by the DIP Agent, the

_Prepetition Lenders.or the Prepetition Indenture.Trustee, as appJicabl.e, of the effective date of

such reversal, modification, vacation or stay or (ii) the validity, priority or enforceability of any

lien or priority authorized or created hereby or pursuant to the DIP Documents with respect to

any DIP Obligations or the Adequate Protection Obligations. Notwithstanding any such

reversal, modification, vacation or stay, any use of Cash Collateral, the DIP Obligations or the

Adequate Protection Obligations incurred by the Debtors to the DlP Agent, the DIP Lenders,

or the Pi•epetition Secu►•ed Parties, as the case may be, prior to the actual receipt of written

notice by the DIP Agent, the Prepetition Lenders or the Prepetition Indenhn~e Trustee of the

effective date of such reversal, modification, vacation or stay shall be governed in all respects

by the original provisions of this Interim Order, and the DIP Agent; the DIP Lenders, and the

Prepetition Secured Parties shall be entitled to all the rights, remedies, privileges and benefits

granted in section 364(e) of the Bankruptcy Code (including, without limitation, with respect to

any payments received in connection with the Refinancing), this Interim Order and pursuant to

the D1P Documents.

(d) Except as expressly provided in this Interim Order or in the DIP

Documents, the DIP Obligations and the Adequate Protection Obligations, including the DIP

Liens, the Superpriority Claims, the 507(b) claims, the Adequate Protection Liens, the
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Adequate Protection Claims, the Adequate Protection Payments end all other- rights and

remedies of the DIP Agent, the DIP Lenders and the Prepetition Secured Panties granted by the

provisions of this Interim Order and the DlP Documents shall survive, and shall not be

modified, impaired or discharged by (i) the envy of an order converting any of these Chapter

1 1 Cases to a case under Chapter• 7, dismissing these Chapter 1 ]Cases, approving the sale of

any DIP Collatel•al pursuant to section 363(b) of the Bankruptcy Code (except to the extent

_ __: __permuted by the SIP Do~4tm.ents,9r.except.to.the_extent that a rel~a.se of such liens is..

authorized under the Prepetition Collateral Trust Agi•eeinent) or by any other act or omission or

(ii) the entry of an order confirming a plan of reorganization in these Chapter l 1 Cases (except

an Acceptable Reorganization Alan (as defined in the D1P Facility)) and, pursuant to section

1141(d)(4) of the Bankruptcy Code, the Debtors have waived any discharge as to any

remaining DIP Obligations or Adequate Protection Obligations. The terms and provisions of

this ]nterim Order and the D1P Docuanents shall continue in the Chapter l l Cases, in any

successor cases, o~• in any superseding Chapter 7 cases under the Bankruptcy Code, and the

DIP Obligations and the Adequate Protection Obligations, including the DIP l.ie~~s, the

Superpriority Claims; the Adequate Protection Liens, the Adequate~Protection Claims, the

Adequate Protection Payments, the other administrative expense claims granted pursuant to

this Interim Order and all other rights and remedies of the DIP Agent, the DIP Lenders and tf~e

Prepetition Sectu•ed Parties granted under the DIP Documents and this ]nterim Order shall

continue in full force and effect and shall be binding on any Chapter 7 t►•ustee, Chapter 17

trustee, any litigation t1•ust representative, other or similar party hereinafter appointed o~•

elected for the Debtors' estates until all DIP Obligations and all Adequate Protection

Obligations are indefeasibly paid in ful) in cash as set forth herein and in the D1P Documents.
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24. Exculpation. Nothing in this lnterim Orcler, the D1P Documents, or any

other documents related to the transactions contemplated hereby shall in any way be construed or

interpreted to impose or allow the imposition upon the DIP Agent or any DIP Lender ofany

liability for any claims arising from the prepetition or postpetition activities of the Debtors in the

operation oFtheir businesses, or in connection with their• restructuring effo►-ts. In addition, (a) the

D]P Agent and the DIP Lenders shall not, in any way or manner, be liable or responsible for (i)

the safekeeping of the Collateral, (ii) any loss or damage thereto occurring or arising in any

manner or fashion fran any cause, (iii) any diminution in the value thereof, or (iv) any act or

default of any carrier, servicer, bailee, custodian, forwarding agency, or other person, and (b) all

risk of loss, damage, or destruction of the Collateral shall be borne by the Debtors; provided that,

(i) the foregoing shall not apply to any act or omission by the DiP Agent or the D1P Lenders that

constitutes gross negligence or willful misconduct by the D]P Agent or the DIP Lenders as

finally determined by a court of competent jurisdiction.

25. Effect of Stipulations On Third Parties.

(a) The stipulations and admissions contained in this Interim Order, including,

without limitation, in paragraph 4 of this Interim Order, shall be binding upon each Debtor and

their subsidiaries and any of their respective successors and assigns (including, without

limitation, any Chapter 7 or Chapter 11 trustee appointed or elected for a Debtor), and each

person or entity party to the D]P Documents in accordance with their respective terms and tl~e

terms of'this Interim Order, in all circumstances.

(b) The stipulations and admissions contained in this Jnterim Order, including

without limitation, in paragraph 4 ofthis ]nterim Order, shall be binding on a permanent basis

upon all other parties in interest, including any statutory or non-statutory committees appointed
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or formed in the Chapter I l Cases (including the Creditors' Committee, if any) and any other

person or entity acting on behalf of the Debtors' estates, unless (a) such committee or any other

party-in-interest, in each case, with requisite standing g~~anted by the Bankruptcy Court, has

timely and property filed an adversary proceeding or contested matter (subject to the limitations

contained herein, including, inter alia, in paragraph 26) by no later than the date that is the later

of (i) in the case of any such adversary proceeding or contested matter filed by aparty-in-interest

with requisite standing other than the Creditors' Committee, 60 days after the_P.etition Date, (ii)

in the case of any such adversary proceeding or contested matter filed by the Creditors'

Committee, 60 days after the appointment of the Creditors' Committee, (iii) any such later date

agreed to in writing by the Prepetition Lenders oi- the Prepetition ]ndenture Trustee, as

applicable, and (iv) such longer period as the Bankruptcy Court orders for cause shown prior to

the expiration of such period (the "Challenge Period"), (1) challenging the validity,

enforceability, prio~•ity, extent, or amount of the obligations under• the Prepetition Documents

(the "Pre~etition Obli ations") or the liens, subject to valuation under section 506 of the

Bankruptcy Code, on the Prepetition Collateral securing the Prepetition Obligations or (2)

otherwise asserting or prosecuting any avoidance actions or any other claims, counterclaims or

causes of action, objections, contests or defenses (collectively, the "Claims and Defenses")

against the Prepetition Secw•ed Parties o►• there respective agents, affiliates, subsidiaries,

directors, officers, representatives, atto~•neys or adviso►•s in connection with any matter related to

the Prepetition Obligations or the Prepetition Collateral, and (b) an order is entered by a court of

competent jul•isdiction and becomes final and non-appealable in favor of the plaintiff sustaining

any such challenge or claim in any such duly filed adversary proceeding or contested matter;

p~•ovided that, (i) as to the Debtors, all such Claims and Defenses are hereby irrevocably waived
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and relinquished as of the Petition Date and (ii) any challenge or claim shall set forth with

specificity the basis for such challenge or claim and any challenges or claims not so specified

pc•ior to the expiration of the Challenge Period shall be forever deemed waived, released and

barred. if no such adversary proceeding or contested matter is timely and properly filed in

respect of the Prepetition Obligations, (x) the Prepetition Term Loan Debt to the extent not

heretofore repaid and the other Prepetition Obligations sha(I constitute allowed claims, not

_ subject tQ counter_claim, setoff, subordination, rechatac2erization, suboc•dination, defense oi•

avoidance, for all purposes in the Chapter• 11 Cases and any subsequent Chapter 7 cases, (y) the

liens on the P►•epetition Collateral securing the Prepetition Obligations, as the case may be, shall

be deemed to have been, as of the Petition Date, and to be, legal, valid, binding, perfected and of

the priority specified in paragraph 4, not subject to defense, counterclaim, recharacterization,

subordination or avoidance and (z) the Arepetition Obligations, the Prepetition Secured Pa►~ties,

and the liens on the P►•epetition Collate►•al g►•anted to secure the Prepetition Obligations, as the

case may be, shall not be subject to any other• or further challenge by any statutory oi• non-

statutory committees appointed or formed in the Chapter 11 Cases or any other party-in-interest,

and such committees and parties-in-interest shall be enjoined from seeking to exercise the rights

of the Debtors' estates, including without limitation, any successor thereto (incl~►ding, without

limitation, any estate representative or a Chapter• 7 or 11 trustee appointed or elected for any of

the Debtors) with respect thereto. if a.ny such adversary proceeding or contested ►natter is timely

and properly Filed, the stipulations and admissions contained in p~►•agraph 4 of this Interim Order

shall nonetheless remain binding and preclusive (as provided in the second sentence of this

subparagraph) on any statutory or non-statutory committees appointed or formed in the Chapter

1 1 Cases and any other party-in-intec•est, except as to any such findings and admissions that were
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expressly and successfully challenbed in such adversary proceeding as set forth in afinal, non-

appealable orde►• of a court of competent jurisdiction. In the event that there is a timely

successful challenge, pursuant and subject to the limitations contained in this paragraph 25, to

the validity, enforceability, extent, perfection or p►•iority of the Pi•epetition Term Loan Debt, the

Banlv-uptcy Court shall have the power to unwind or otherwise modify, after notice and hearing,

the Refinancing or a portion thereof (which might include payment of the Disgorged Amount or

re-allocation of interest, :fees, principal or other incremental consideration. paid in respect of the

Prepetition Term Loan Debt or the avoidance of liens and/or guarantees with respect to the

Debtors), 1s the I3an1<ruptcy Court shall determine. Nothing in this Interim Order vests or

confers on any Person (as defined in the Bankruptcy Code), including any statutory or non-

statutory committees appointed or formed in the Chapter 11 Cases, standing or authority to

pursue any cause of action belonging to the Debtors or their estates, including, without

limitation, Claims and Defenses with respect to the Prepetition Documents or the Prepetition

Obligations or any liens granted by any Debtor to secure any of the foregoing.

26. Limitation on Use of Financing Proceeds and Collateral. Notwithstanding

anything herein or in any other order by this Court to the contrary, no party may use borrowings

under the D1P Facility, Prepetition Collateral, cash collateral, DIP Collateral, the Carve-Out, the

Carve-Out Cap or any portion or proceeds of the foregoing in connection with (a) objecting to,

contesting or raising any defense to, the validity, perfection, priority, extent or enforceability of

any amount due under the D1P Documents or the Prepetition Documents, or the liens or claims

granted under this Interim Order, the D1P Documents or the Prepetition Documents, (b) asserting

any Claims and Defenses or causes of action against the DIP Agent, the DiP Lenders, the

Prepetition Lenders or the Prepetition Secured Parties or their respective agents, affiliates,
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representatives, attorneys or advisors, (c) preventing, hindering or otherwise delaying the DIP

Agent's or the D1P Lenders' assertion, enforcement or realization on the Collate►-al once an

Event of Default has occurred and is continuing in accordance with the DIP Documents or this

Interim Order, provided that the Debtors may contest or dispute whether an Cvent of Default has

occurred as provided for in paragraph 17(a) of this Interim O►•der, (d) seeking to modify any of

the rights granted to the D1P Agent, the DIP Lenders, the Prepetition Agents or the Prepetition

Secured Parties hereunder or under the D1P Documents or the Prepetition Documents, in each of

the foregoing cases, without such parties' prior written consent, (e) paying any amow~t on

account of any claims arising prior to the Petition Date unless such payments ai•e (i) approved by

an order of this Court and (ii) in accordance with the DIP Documents and the Budget, (fl using

or seeking to use cash collateral except to the extent permitted under the D1P Documents and not

otherwise prohibited hereunder, (g) selling or otherwise disposing of the Collateral except as

pe►-iliitted by the D1P Documents or otherwise with the consent of the DIP Agent or the DIP

Lenders, or (h) rising or seeking to use any insurance proceeds related to the Collateral, except as

permitted by the DIP Documents oi• othe~•wise with the consent of the D1P Agent or the DIP

Lenders. Notwithstanding the foregoing, advisors to the Creditors' Committee, if any, may

investigate claims and issues with respect to the liens granted p~u•suant to the Prepetition

Documents during the Challenge Period at an aggregate expense for such investigation, but not

litigation, prosecution, objection or challenge thereto, not to exceed $25,000.

27. Priorities Among Prepetition Secured Parties. Notwithstanding anything

to the contrary herein or in any other order of this Court, in determining the relative priorities and

rights of the Prepetition Secured Parties (incl~~ding, without limitation, the relative priorities and

rights of t{~e Prepetition Secured Parties with respect to the Adequate Protection Obligations
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granted hereunder), such priorities and rights shall continue to be governed by the Prepetition

Documents, including, without limitation, the Prepetition Collateral Trust/agreement.

28. Payments Held in Trust. Except as expressly permitted in this ]nterim

Order or the DIP Documents, in the event that any person or entity receives any payment on

account of a security interest in D1P Collateral, receives any proceeds of DIP Col lateral or

receives any other payment with respect thereto from any other source prior to indefeasible

= satisfact.ion.of al l DIP Qbliga2ions under the DIP Documents, and termination of the

Commitment Amount (as defined in the D]P Documents) in accordance with the D1P

Documents, such person or entity shall be deemed to have received, and shall hold, any such

payment or p►•oceeds of Collateral in trust for the benefit of the DIP Agent and DlP Lenders and

shall immediately turn over such proceeds to the DIP Agent, or as otherwise instructed by this

Court, for application in accordance with the DIP Documents and this interim Order.

29. Proofs of Claim. None of the DIP Agent, DIA Lenders, or the P~•epetition

Secured Parties will be required to file proofs of claim in any of Chapter I l Cases or any

successo►- case. Any o►-der ente►•ed by the Bankruptcy Court in connection with the establishment

of a bar date for any claim (including without limitation administrative claims) in the Chapte►• 1 ]

Cases or any successor case shall not apply to the DlP Agent, the DlP Lenders, or the Prepetition

Secured Parties.

30. Right of Access and ]nformation, Without limiting the rights of access

and information affot•ded the DIP Agent and D1P Lenders under the DIP Documents or the

Prepetition Secured Parties under the Arepetition Documents, the Debtors shall be, and hereby

are, required to afford representatives, agents and/or employees of the DIP Agent and the

Prepetition Lenders reasonable access to the Debtors' premises and their books and records in
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accordance with the D1P Doc~unents and the Prepetition Documents, as the case may be, and

shall reasonably cooperate, consult with, and provide to such persons all s~ich infor}nation as

may be reasonably requested. In addition, the Debtors authorize their independent certified

public accountants, financial advisors, restructuring advisers, investment bankers and consultants

to cooperate, consult with, and provide to the D1P Agent, the Prepetition Lenders and the

Prepetition ]ndent~ire Trustee (and so long as an F.vent of Default has occurred and is continuing,

each Prepetition Secured Party and D1P Lender) all such information as may be reasonably

requested with respect to the business, resuhs of operations and financial condition of the

Debtors.

3l. Retention of Jurisdiction. This Court has and will retain exclusive

jurisdiction with respect to any and all disputes or matters under, or arising otit of o~• in

connection with, either the DIP Documents or this Interim Order.

32. Order Governs. In the event of any inconsistency between the provisions

of this Interim Order or Final Order, if and when entered, and the D1P Documents, the provisions

of this Interim Order or Final Order, as applicable, shall govern. Additionally, to the extent that

there may be an inconsistency between the terms of this Interim Orcler or Final Order, if and

when entered, and the Order Establishing Certain Notice, Case Management and Administrative

Procedures, the terms of this Interim Order or Final Order, as applicable, shall govern.

33. Binding Effect; Successors and Assigns. The DIP Dociunents and the

provisions of this lnteriir~ Order, including al! findings herein, shall he binding upon all parties-

in-interest in the Chapter 1 1 Cases on a permanent basis, including without limitation, the DIP

A;ent, the DIP Lenders, the Prepetition Secured Parties, any statutory or non-statutory

committees appointed or fo►•med in the Chapter l l Cases, and the Debtors and their respective
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successors and assigns (including any chapter 7 or chapter 1 l trustee hereinafter appointed or

elected fog- any of the Debtors, an exam finer appointed pursuant to section 1 104 of the

Bankruptcy Code, or any other fiduciary appointed as a legal representative of any of the

Debto~•s, o►' similar• responsible person or similar designee or litigation trust hei•einaf~e►• appointed

or elected for• the estates of the Debtors) and shall inure to the benefit of the DIP Agent, the DIP

Lenders and the Prepetition Secured Parties and their respective successors and assigns,

including after conversion or dismissal. of any of the Chapter 1. l Cases; provided_ihat, except to

the extent expressly set forth in this Interim Order, the DIP Agent, the DIP Lenders, and the

Prepetition Secured Parties shall have no obligation to pe►•mit the use of Cash Collateral or

extend any financing to any chapter 7 trustee, chapter 1 l trustee or similar• responsible person or

similar designee or litigation trust hereunder appointed for• the estates of the Debtors.

34. Limitation on Liability. 1n determining to make any loan under the D1P

Documents, permitting the use of Cash Collateral or in exercising any rights or remedies as and

when permitted pursuant to this Interim Order or the DJP Documents, the D]P Agent, the DIP

Lenders and the Prepetition Securetl Parties shall not be deemed to be in control of the operations

of the Debtors or to be acting as a "responsible person" or "owner or operator" with respect to

t11e operation or management of the Debtors (as such terms, or any similar terms, are used in the

United States Comprehensive Environmental Response, Compensation and Liability Act, 29

U.S.C. §§ 9601 et seq, as amended, or any similar federal or state statute). Furthermore, nothing

in this Interim Order or in the DIP Documents shall in any way be consh~ued oi~ interpreted to

impose or allow the imposition upon the D1P Agent, the DIP Lenders, or the Prepetition Secured

Parties of any liability for any claims arising fi-om the prepetition or• postpetition activities of any

of the Debtors and their affiliates (as defined in section 101(2) of the Banl~•uptcy Code).
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35. Effectiveness. Tliis Order shall constitute findings of fact and conclusions

of law and shall take effect immediately upon execution hereof, and there shall be no stay of

execution of effectiveness of this Order.

36. final Hearin. The Final Hearing is scheduled for May 5, 2015 at 10:00

a.m. (EST) before this Coui-t. The Debtors shall promptly mail copies of this Order (which shall

constitute adequate notice of the Final Hearing to the parties having been given notice of the

Interim_ Hearing, and to any other party that has filed a request for_notices_with_t1~is.Cotu-t and to

a~iy Committee after the same has been appointed, or Committee counsel, if the same shall have

been appointed. Any party in interest objecting to the relief sought at the Final Hearing shall

se►•ve end file written objections; which objections shall be served no later than Apri128, 2015 at

4:00 p.m. (EST) upon: (a) the U.S. Trustee; (b) the Debtors; (c) counsel to the Debtors, Hunton

& Williams LLP; (d) counsel to the DlP Agent, Paul, Weiss, Rifl<ind, Wharton &Garrison LLP,

1285 Avenue of the Americas, New Yorlc, New Yorl< 1 00 1 9-6064 (Attn: Brian S. Hermann,

Esq., Olcsana Lashlco, Csq., and Sarah Harnett, Esq.); (e) counsel to the Prepetition Lenders; (~

counsel to the Prepetition ]ndenture Trustee; (g) counsel to the Prepetition Secured Noteholders;

and (h) counsel to any official committee then appointed in these Cases. -

Dated: April 7th, 2015
Roanoke, Virginia )

IT U STATES BANKRUPTCY JUDGE
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WF. /1SK FOR T}-115:

/s/Henry P. (Toby) Lon , 111
Tyler P. Brown, Esquire (VSB No. 28072)
Henry P. (Toby) Long, I11 (VSB No. 75134)
Justin F. Paget (VSB No. 77949)
HUN"fON & WiLLIAMS LLP
Riverfront Flaza, East Tower
951 Fast Byrd Street
Richmond, VA 23219
Tel: (804) 788-8200
Fax:_. (804) 788-82] 8

Proposed Course! to the Debtors
and Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT
rOR THE WESTERN DISTRICT OF VIRGINIA

ROANOK~ DIVISION

In re:

Chapter 11

XINERGY LTD., et nl.., Case No. 15-70414 (PMB)

(Jointly Administered)
Debtors.

INTERIM TRADING ORDER ESTABLISHING
NOTIFICATION NROCEDUR.ES AND APPROVING

RESTRICTIONS ON CERTAIN TRA.NSFEI2S OF EQUITY
INTERESTS IN THE DEBTORS' ESTATES

Upon the motion (the "Motion") z of the above-captioned debtors and debtors-in-

possession (collectively, the "Debtors") for entry of an order pursuant to sections 363 and 364 of

the Bankruptcy Code pursuant to sections ] OS(a) and 362 of Title l 1 of the United States Code,

l 1 U.S.C. §~ ]O1-1532 (as amended, the "Bankruptcy Code"), (i) establishing and implementing

restrictions and notification 1•equil•ements regarding the Tax Ownership and certain transfers of

common shares and common non-voting shares of Xinergy Ltd. (the "Stock") and (ii) to notify

holders of Stocic of the restrictions, notification requirements and procedures; the Count finds

that: (a) it has jurisdiction over the matters raised in the Motion pursuant to 28 U.S.C. §§ 157 and

The Debtors, along with the last four digies of each Debtor's federal tax identification number, are listed on
Schedule 1 attached to the Motion.

Unless otherwise defined herein, all capitalized terms shall have the meaning ascribed to them in the
Motion.

NUNTON & WlLL1nMS .LLP
Riverfront Plaza, East Tower
95 I East Byrd Street
Richmond, Virginia 23219
Telephone: (804) 788-8200
Facsimile: (804) 788-8213
Tyler Y. Brown (VSB No. 28072)
}-]enry P. (Toby) Long, I11 (VSB No. 75134)
Justin F. Paget (VSB No. 77949)

Proposed C'otrnse(lo the Debla•s
and Debtors in Possession
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1334(b); (b) this is a core proceeding pursuant to 28 U.S.C. ~ 157(b)(2); (c) the relief requested

in the Motion is in the best interest of the Debtors, their estates and creditors, and is necessary to

prevent immediate and irreparable harm; (d) proper and adequate notice of the Motion and the

hearing thereon has been given and no other or further notice is necessary; and (e) the record

I~erein after due deliberation thereon, good and sufficient cause exists for the granting of the

relief as set forth herein. Therefore,

x~ ,~,, TNE_COI~J.~tT HERESY FaN[~~ AS f'OLLOWS: _._

A. The Debtors' consolidated net operating loss ("NOL") carryforwards are property

of the Debtors' estates and ace protected by the automatic stay prescribed in section 362 of the

Bankruptcy Code.

B. Unrestricted trading in equity interests in the Debtors before the Debtors'

emergence from chapter 11 could severely limit the Debtors' ability, in connection with their

eventual emergence from bankruptcy, to utilize their NOL carryforwards Ind certain other tax

attributes for U.S. federal income tax pw•poses, pursuant to the rules under section 382 of the

]nternal Revenue Code.

C. The trading procedures and restrictions set forth herein are necessary and proper

in order to preserve such NOL carryovers and other tax att►•ibutes and are therefore in the best

interests of the Debtors, their- estates, and their creditors, and the Court having determined that

immediate relief is necessary to avoid irreparable harm,

D. The relief requested in the Motion is authorized ~mder sections 362 and 541 of the

Bankruptcy Code.

7
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AND 1T' IS 1-IEREBY ORDERED THAT:

1. The relief requested in the Motion is hereby GRANTED on an interim basis.

2. Effective as of the Petition Date, the following procedures and restrictions Ire

imposed and approved:

(a) Notice of Substantial Equityholder Status. Any Person who is or becomes a Tax

Owner of at least 3,200,000 shares, which represent approximately 4.8% of the issued and

outstanding Stocic as_of the Petition Date (a."Substantial Ec~uityholder"}, i~aust, on or before the

later of: (A) 15 days after the Court's entry of an order approving the procedures and restrictions

herein or (B) l0 days after that Person becomes a Substantial Ec~uityhofder, serve on the Debtors,

the attorneys for the Debtors, the attorneys for an informal group of holders of the Debtors'

prepetition secured notes and lenders under the Debtors' postpetition financing, and the attorneys

for the Creditors' Committee a notice (the "Substantial Equitvholder Notice") containing the Tax

Ownership information substantially in the Form of Exhibit C attached hereto.

(b) Restrictions and Procedures for Trading in Stocic. Any Person that, after the

Effective Time,

(i) - is not a Substantial Ec~uityholder and wishes to purchase or
otherwise acquire Tax Ownership of an amount of Stock that
would cause the Person to become a Substantial Equityhalder;

(ii) is a Substantial Equityhofder and wishes to purchase or otherwise
acquire Tax Ownership of any additional Stocl<; or

(iii) is a Substantial Equityholder and. wishes to sell or otherwise
dispose ofTax Ownership of any Stocic,

must, prior to the consummation of any such transaction, file with the Court (at the holder's

election, in a redacted form that does not include such holder's taxpayer identification number

and the aggregate principal amount of Stock that such holder beneficially owns) and serve on the

Debtors, their counsel, the attorneys for an informal group of holders of the Debtors' prepetition

3
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secured notes and lenders under the Debtors' postpetition financing, and counsel for the

Creditors' Committee an unredacted notice in the form attached hereto as Exhibit D, in the case

of a proposed acquisition of Stocic, or Exhibit E, in the case of a proposed disposition of Stocic

(either such notice, a "Proposed Stocl< Transaction Notice"). The Debtors shall consult with the

attorneys for an informal group of holders of the Debtors' prepetition secured notes and lenders

under the Debtors' postpetition financing and counsel for the Creditors' Committee prior to

responding to any Proposed Stocic Transaction Notice. [f written approval of the proposed _

transaction is filed with the Court by the Debtors within 15 calendar days following the receipt of

a Proposed Stoc]< Transaction Notice, then the transaction may proceed. !f written approval of

the proposed transaction is not filed by the Debtors with the Court within such period, then the

transaction may not be consummated unless approved by a final and nonappealable order of the

Court. Further transactions within the scope of this Section (b) must be the subject of additional

notices as set forth he►•ein with additional waiting periods.

(c) Confidentiality. The Debtors, their counsel, the attorneys for an informal group

of holders of the Debtors' prepetition secured notes and lende~•s under the Debtors' postpetition

financing anti counsel for the Creditors' Committee shall keep all information provided in all

notices delivered pursuant to this Order• strictly confidential and shall not disclose the contents

thereof to any person (including any member of any Creditors' Committee), except (i) to the

extent necessary to respond to a petition or objection filed with the Cou~~t, (ii) to the extent

otherwise required by law, or (iii) to the extent that the information contained therein is already

public; provided, however, that the Debtors may disclose the contents thereof to their

professional financial advisers, who shall keep all such notices strictly confidential and shall not

disclose the contents thereof to any other person, subject to further Court order. To the extent

4
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confidential information is necessary to respond to a petition or objection filed with the Court,

s~ich confidential information shall be filed under se11 or• in redacted form.

(d) Sanctions for Noncompliance. Acquisitions and dispositions of Tax Ownership

of Stocic in violation of the restrictions and procedures set Fo~•th in Section (b) shall be void ab

inilio, and the sanction for violating Section (b) shall be reversal ofthe noncompliant transaction

or such other (or additional) measures as the Court may consider appropriate.

_ (e) _ Discretionary Waiver by Debtors. The Debtors may, in their sole discretifln,

waive, in writing, any sanctions, remedies or notification procedures imposed by this Order.

(~ Continued Compliance with Other Applicable Laws and Rules. The requirements

set forth 111 this Order are in addition to the requirements of Bankruptcy Rule 3001(e) and

applicable securities, corporate, and other laws, and do not excuse compliance therewith.

(g) Special Rules. A Person acquiring or disposing of Tax Ownership of Stocl< in the

capacity of Agent of another Person shall not be treated as a Substantial Equityholder solely to

the extent acting in the capacity of Agent, and shall not have an affirmative duty to inquire

whether• the account, customer, investment fund, principal, trust or beneficiary is subject to any

restrictions ~or requirements under this Order•; provided, hotivever, that the account, customer,

fiend, principal, trust or beneficiary shall not be excluded from this Order by reason of this

Section.

(h) Definitions. For purposes of this Order:

"Agent" means a broker, account manager, agent, custodian, nominee, prime
broker, clearinghouse or trustee (but not including a trustee qualified under section 401(a)
of the Internal .Revenue Code).

"Bankruptcy Code" means title I ] of the United States Code.

"Creditors' Committee" means the official committee of unsecured creditors
when appointed in these cases.

5



Case 15-70444 Doc 192-8 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Case 15-70444 Doc 45 Filed 04~Q~.~2 ~fnl~r~d 04/07/15 17:26:58 Desc Main

Document Page 6 of 25

"Debtors" has the meaning given in the first paragraph he►•eof.

"effective Time" means the time of effectiveness of this Interim Trading Order.

"Hearing" has the meaning given in the first paragraph he►•eof.

"Internal Revenue Code" means the Internal Revenue Code of 1986, as
amended.

"Motion" has the meaning given in the first paragraph hereof.

_,;,,_ "NQI.~" has the rneaning_given in_first_paragra_ph ofthe_fndin.gs hereof.__= __

"Person" means a pe►•son oi~ Entity (as such term is defined in section 1.382-3(a)
of the Treasury regulations).

"Petition Date" means [ ].

"Proposed Stock Transaction Notice" has the meaning given in Section (b).

"Stoelc" means the common shares and common non-voting shares Xinergy Ltd.

"Substantial ~quityholder" has the meaning given in Section (a).

"Substantial ~quityholder Notice" has the meaning given in Section (a).

"Tax Ownership" means beneficial ownership of Stocic as determined in
accordance with the applicable rules under section 382 and, to the extent provided in
those rules, shall include, but not be limited to, direct and indirect ownership (e.g., a
holding company would be considered to-have Tax Ownership of all shares owned or
acqui►•ed by its lOQ% owned subsidiaries), ownership by members of a person's family
and Persons acting in concert and, in certain cases, the creation or issuance of an option
(in any form). Any variation of the term Tax Ownership shall have the same meaning
and an "option" to acquire stock or claims shall include any contingent pu►•chase, warrant,
convertible debt, put, slocic subject to risk of forfeiture, contract to acquire stock or
similar interest, rega►~dless of whether it is contingent or otherwise not c~u•rently
exercisable.

Notwithstanding any Bankruptcy .Rule or Local Bankruptcy Rule that might

otherwise delay the effectiveness of this lntei•im Trading O►•der, the terms and conditions of this

]nterim Trading Order shall be immediately effective and enforceable upon its envy.
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4. Within five business days oP the entry of this Interim Trading Order, the Debtors

shill serve a copy of this Jnterim Trading Order and the Motion on (a) the U.S. Trustee, (b) all

t►•ansfer agents for Stocl<, (c) all known creditors holding secucecl claims against the Debtors'

estates, (d) those creditors bolding the 30 largest unsecured claims against the Debtors' estates

on a consolidated basis, (e) counsel for the Creditors' Committee, (fl any identified Substantial

Equityholders, (g) the attorneys for an informal group of holders of the Debtors' prepetition

secured notes and lenders under the Debtors' postpetition financing,_ (h) the Internal Revenue

Service, (i) the Canadian Revenue Agency, (j) the Ontario Securities Commission, (k) the

Securities and exchange Commission, and (1) the United States Environmental Protection

Agency, a notice in substantially the 'form attached to the Motion as Exhibit B describing tl~e

authorized trading restrictions and notification requirements.

5. Any objection to the relief requested in the Motion on a permanent basis must, by

4:00 p.m. (p►•evailing Eastern Time) on April 28, 20]5 (the "Objection Deadline"), be: (a) filed

with the Court and (b) actually received by (i) the U.S. Trustee, the Office of the United States

Trustee for the Western Dist►•ict of Virginia, First Campbell Square Building, 210 First Street,

-S W, Suite 505, Roanoke, VA 24011, ~ Attn: Margaret Garber, email:

Margaret.K.Garber cr usdoj.gov; (ii) proposed counsel to the Debtors, Hunton &Williams LLP,

Riverfront Plaza, Bast Tower, 95] East Byrd Street, Richmond, Virginia 23219, Attn: Tyler P.

Brown, email: tpbi•own chi hunton.com; (iii) the attorneys for an informal group of holders of the

Debtors' prepetition secured notes and lenders under the Debtors' postpetitioil financing, (a)

Paul, Weiss, Rifkind, Wharton &Garrison LLP, 1285 Avenue of tl~e Americas, New Yorl<

0019-6064, Attn: Andrew N. Rosenberg and Brian S. Hermann, email:

arosenberg@paulweiss.com and bhermann@paulweiss.com and (b) I<utal< Rocic LLP, Banlc of

7
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America Center, III 1 Fast Main Street, Sui[e 800, Rici~mond, Virginia 23219, flttn: Peter J.

Barrett, email: peter.bai•rett@Icutalcrocic.com; and (iv) the attorneys for any official committee of

unsecured creditors, if then appointeci in these cases, on or before the Objection Deadline.

6. A reply to an Objection may be filed with the Court and served on or before 12:00

p.m. (prevailing Eastern Time) on the day that is at Jeast two business days before the hearing

date set forth below.

__ _ 7...._. .lfa_timely.objection.is rece.ived.the.~~.shalL_b.~.a,bearing on._~vlay 5, 2015,. at 10:00

a.m. (prevailing Eastern Time) to consider such timely objection to the Motion.

8. if no Objections are timely filed and served as set forth herein, the Debtors shall,

on or after the Objection Deadline, submit to the Court a final order substantially in the form of

this Interim Trading O►•der, which order shall be submitted and may be entered with no fu►•ther

notice or opportunity to be heard afforded any party, and the Motion shall be approved, on a final

basis, retroactive to the date of the commencement of these chapter ] 7 cases.

9. The relief provided in this Interim Trading O►•der is in addition to, and not in lieu

of, any and all other rights and remedies available to the Debtors.

10. The Debtors are authorized and empowered to take all actions necessary to

implement the relief granted in this Interim Trading Order.

1 1. This Co~n•t shall retain exclusive jurisdiction over any and all matters arising from

or related to the implementation or interpretation of this Interim Trading Order.

Dated: April 7, 2015

JN I ~ TA"I'E BANKRUPTCY JUDGE

Enter on Docket:

8
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/s/Henry P. (Toby) Long, 111
Tyler P. Brown, Esquire (VSB No. 28072)
Hen►•y I'. (Toby) Long, II] (VSB No. 75134)
Justin F. Paget (VSB No. 77949)
NUNTON & W1LL[AMS LIP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219
Tel: (804) 788-8200
Fax: (804) 788-8218 - - -

Proposed Coz~nsel to the Debtors
and Debtors i~ Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FUR THE WESTERN DISTRICT OT VIRGINIA

ROAN~KE DIVISION

In re:
Chapter I1

XINERGY LTD., et rrL, Case No. 15-70444 (PMB)

(~10intly AdminiStered~
Debtors.'

NOTICE OF INTERIM TRADING ORDER ESTABLISHING
NOTIFICATION PROC~DUR~S AND APPROVING
RESTRICTIONS ON CERTAIN TRANSFERS OF
EQUITY INTERESTS IN DEBTORS' ESTATES

TO ALL PARSONS OR ENTITIES WITH EQUITY INT~R.~STS IN ANY OF THE
DCBTOR ENTITIES LISTED IN THE ATTACHED SCHEDULE A:

PLCASF TAI<E NOT'ICE that, on Api•il 6, 20] 5, the aUove-captioned debtors and debtors in
possession (collectively, the "Debtors")2 commenced cases under chapter ] ] of title 1 1 of the
United States Code (the "Bankruptcy Code"). Upon the commencement of a chapter 1 1 case,
section 362(a) of tl~e Bankruptcy Code operates as a stay of any act to obtain possession of
prope~•ty of tl~e Debtors' estates or of property from the Debtors' estates or to exercise control
over property of the Debtors' estates.

~ The Debtors, along with the last four digits of each Debtor°s federal tax identification number, are listed
on Schedule 1 attached to the Motion.

Z Unless olher~vise defined herein, each capitalized term shall have the meaning ascribed to it in the Interim
Trading Order Establishing Notification Procedures and Approving Restrictions on Certain Transfers of Equity
Interests in the Debtors' Estates dated , 2015 (the "Order").

HUN7'ON & WILI.,IAMS LLP
Riverfi•ont Plaza, East Tower
95I East Byrd Street
Richmond, Virginia 23219
Telephone: (804) 788-8200
facsimile: (804) 788-3218
Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, 111 (VSB No. 75134)
Justin F. Paget (VSB No. 77949)

Proposed Coarnsel !o the Debtors
and DeGlors in Possession
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PLEASE TAKE FURTHER NOTICE that, on April G, 2015, the Debtors filed a motion seeking
envy of an order establishing notification procedures and approving restrictions on certain
transfers of equity interests in the Debtors and their estates (the ".Motion").

PLCASE TAl<C FURTHER NOTICE that, on ~ ], the United States Bankruptcy
Court for tl~e Western District of Virginia (the "Court") having jurisdiction over these chapter ] 1
cases entered an order (i) finding that the Debtors' net operating loss ("NOL") carryforwa►•ds are
property of the Debtors' estates and are protected by section 362(a) of the Bankruptcy Code,
(ii) finding that unrestricted trading of the common shares and common non-voting shares (the
"Stock") of Xine►•gy Ltd. could severely limit the Debtors' ability to use their NOL
carryforwards for U.S. federal income tax purposes and (iii) approving the procedures (the
"Procedures") set forth below to preserve the Debtors' NOL carryforwards pursuant to sections
105(a) and 362(a) of the Bankruptcy Code (the "Order").

Any sale or other transfer in violation of the Procedures set forth below shall be null and
void ab initio as an act in violation of the automatic stay under sections 105(x) and 362 of
the Bankruptcy Code.

PLEASE TAKE FURTHER NOTICE that the following procedures end restrictions have been
approved by the Court:

Notice of Substantial Equityholder Status. Any Person who is or becomes
a Tax Owner of at least 3,200,000 shares of Stock, which represent approximately 4.8%
of the issued and outstanding Stocic as of the Petition Date (a "Substantial Equitvholder"),
must, on or before the Eater of: (A) 15 days after the Court's entry of an order approving
these Procedures or (B) l0 days after that Person becomes a Substantial Cquityholder,
serve on the Debtors and their attorneys a notice (the "Substantial Equityl~older Notice")
containing the Tax Ownership information substantially in the form of Exhibit C attached
hereto.

2, Restrictions and Procedures for Trading in Stock. Any Person that, after
the Effective Time,

(i) is not a Substantial Equityholder and wishes to purchase or otherwise
acquire Tax Ownership of an amount of Stocic that would cause the Person
to become a Substantial Equityholder;

(ii) is a Substantial Equityholder and wishes to purchase or otherwise acquire
Tax Ownership of any additional Stocic; or

(iii) is a Substantial Equityholder and wishes to sell or otherwise dispose of
Tax Ownership of any Stock,

must, prior to the consummation of any such transaction, file with the Cou►t (at the
holder's election, in a redacted form that does not include such holder's taxpayer
identification number and the aggregate principal amount of Stocic that such holder
beneficially owns), and serve on the Debtors, their counsel, the attorneys for an informal
group of holders of the Debtors' prepetition secured notes and lenders under the Debtors'
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postpetition financing and co~insel for the Creditors' Committee an unredacted notice in
the form attached hereto as exhibit D, in the case of a proposed acquisition of Stocic, or
Exhibit E, in the case of a proposed disposition of Stocic (either such notice, a "Proposed
Stock "Transaction Notice"). The Debtors shall consult with the attorneys for an informal
group of holders of the Debtors' prepetition secured notes and lenders under the Debtors'
postpetition financing and counsel for the Creditors' Committee prior to ►•esponding to
any Proposed Stocic Transaction Notice. If written approval of the proposed transaction
is filed with the Court by the Debtors within ] 5 calendar days following the receipt of a
Proposed Stocic Transaction Notice, then the transaction may proceed. ]F written
approval of the proposed transaction is not filed by the Debtors with the Court within
such period, then the transaction may not be consummated unless approved by a final and
nonappealable order of the Court. Further transactions within the scope of this Section 2
must be the subject of additional .notices as set forth herein with additional waiting
periods.

3. Confidentiality. The Debtors, their counsel, the attorneys for an informal
group of holders of the Debtors' prepetition secured notes and lenders under the Debtors'
postpetition financing and counsel for the Creditors' Committee shall keep all
information provided in all notices delivered pursuant to the Interim Trading Order
strictly confidential and shall not disclose the contents thereof to any person (including
any member of any Creditors' Committee), except (i) to the extent necessary to respond
to a petition or objection filed with the Court, (ii) to the extent otherwise required by law
or (iii) to the extent that the information contained therein is al►•eady public; provided,
however, that the Debtors may disclose the contents thereof to their professional financial
advisers, who shall keep all such notices strictly confidential and shall not disclose the
contents thereof to any other person, subject to further Court order. To the extent
confidential information is necessary to respond to a petition or objection filed with the
Court, such confidential information shall be filed under seal or in redacted form.

4. Sanctions for Noncompliance. Acquisitions and dispositions of 'Tax
Ownership of Stocic in violation of the rest►•ictions and procedures set forth in Section 2
shall be void ab initio, and the sanction for violating Section 2 shall be reversal of the
noncompliant transaction or such other (or additional) measures as the Court may
consider appropriate.

5. Discretionary Waiver by Debtors. The Debtors may, in their sole
discretion, waive, in writing, any sanctions, remedies or notification procedures imposed
by the Interim Trading Order.

6. Continued Compliance with Other Applicable Laws and Rules. The
requirements set forth in the Interim Trading Order are in addition to the requirements of
Bankruptcy Rule 3001(e) and applicable securities, corporate, and other laws, and do not
excuse compliance therewith.

7. Special Rules. A Person acquiring or disposing of 'Tax Ownership of
Stock in the capacity of Agent of another Person shall not be treated as a Substantial
Equityholder solely to the extent acting in the capacity of Agent, and shall not have an
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affirmative duty to inquire whether the account, customer, investment fund, principal,
trust or beneficiary is subject to any restrictions or requirements wider the Interim
Trading Order; provided, however, that the account, customer, fund, principal, trust or
beneficiary shall not be excluded from the Interim Trading Order by reason of this
Section.

8. Definitions. For purposes of this Notice:

"Agent" means a broker, account manager, agent, custodian, nominee,
prime broker, clearinghouse or trustee (but not including a trustee qualified under
section 401 (a) of the Inte►•nal Revenue Code).

"Bankruptcy Code" means title l l of the United States Code.

"Creditors' Committee" means the official committee of unsecured
creditors when appointed in these cases.

"Debtors" has the meaning given in the first paragraph hereof.

Order.
"Effective Time" means the tune of effectiveness of the Interim Trading

"Internal Revenue Code" means the Internal Revenue Code of 1986, as
amended.

"Inte~•im Trading Order" means the Interim Trading Order Establishing
Notification Procedures and Approving Kestrictions on Certain Transfers of
Equity Interests in the Debtors' Estates entered by the Court in connection with
the above-captioned proceedings on , 2015.

"Motion" has the meaning given in the first paragraph hea•eof.

"NUL" has the meaning given in the first paragraph hereof.

"Person" means a person or Entity (as such term is defined in section
l 382-3(a) of the Treasury regulations).

"Petition Date" means [ ].

2.
"Proposed Stocic Transaction Notice" has tl~e meaning given in Section

"Stoelc" means the common shares and common non-voting shares of~
Xinergy Ltd.

"Substantial ~quityl~older"his the meaning given in Section l .

"Substantial Equityholder Notice" has the meaning given in Section l .

4
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"T~x Ownership" means beneficial ownership of Stocl< as detel-mined in
accordance with tl~e applicable rules unde►• section 382 and, to the extent provided
in those rules shall include, but not be limited to, direct and indirect ownership
(e.g., a holding company would be considered to have Tax Ownership of all
shares owned or acquired by its ]00% owned subsidia►•ies), ownership by
members of a person's family and Persons acting in concert and, in certain cases,
the creation or issuance of an option (in any form). Any variation of the term Tax
Ownership shall have the same meaning and an "option" to acquire stock or
claims shall include any contingent pu~•chase, warrant, convertible debt, put, stock
subject to ris.lc of forfeiture, contract to acquire stock or similar interest, regardless
of whether it is contingent or otherwise not currently exercisable.

FAILURE TO. FOLLOW THE PROCEDURES SET FORTH IN THIS
NOTICE WILL CONSTITUTE A VIOLATION OF THE AUTOMATIC STAY
PRESCRTB~D BY SECTION 362 OF THE BANKRUPTCY CODS.

ANY PROHIBITEll SALE, TRADE OR OTHER TRANSFER OF THE
STOCK IN VIOLATION OF THE INTERIM TRADING ORDER WILL B~ NULL AND
VOID AB INITIO AND MAY LEAD TO CONTEMPT, COMPENSATORY DAMAGES,
PUNITIVE DAMAGES OR SANCTIONS BEING IMPOSED BY THE COURT.

PLEASE TAKE FURTHER NOTICE that the deadline to file an objection
("Objection") to the Motion shall be 4:00 p.m. (prevailing Eastern Time) on the date set forth in
tl~e Order (the "Objection Deadline"). An Objection shall be considered timely if it is (i) filed
with the Court and (ii) actually received on or before the Objection Deadline by (a) the U.S.
Trustee, the Office of the United States Trustee for the Western District of Virginia, First
Campbell Square Building, 2l0 I=irst St~•eet, SW, Suite 505, Roanoke, VA 240] 1, Attn: Margaret
Garber, email: Margaret.l<.Garber@usdoj.gov; (b) proposed counsel to the Debtors, Hunton &
Williaans LLl', Riverfront Plaza, East ̀ Power, 95l East Byrd Street, Richmond, Virginia 232]9,
Attn: Tyler P. Brown, email: tpbrown~hunton.com; (c) the attorneys for an informal group of
holders of the Debtors' prepetition secured notes and lenders under the Debtors' postpetition
financing, (i) Paul, Weiss, Riflcind; Wharton &Garrison LLP, 1285 Avenue of the Americas,
New York ] 00] 9-6064, Attn: Andrew N. Rosenberg and Brian S. Hermann, email:
arosenberg@paulweiss.com and bhermann a paulweiss.com and (ii) Kutak Rocl< LLP, Bank of
America Center, 1111 East Main Street, Suite 800, Richmond, Virginia 232]9, Attn: Peter J.
Barrett, email: peter.barrett@lcutalcrock.com; and (d) the attorneys for any official committee of
unsecured creditors, if then appointed in these cases, on or before the Objection Deadline.

PLE~ISE TAl<E FURTHER NOT]CE that, if timely objections are received, there
shall be a hearing held to consider the timely Objections to the Motion.

PLEASE TAKE FURTHER NOTICE that, if no Objections are timely filed and
served, as set forth herein, tl~e Debtors shall, on or after the Objection Deadline, submit to the
Court a final order granting the relief requested herein, which order shall be submitted and may
be entered with no further notice or opportunity to be heard afforded to any party, and the
Motion shall be approved ret►•oactive to the Petition Date.
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Dated: [], 2015

Richmond, Virginia

Respectfully submitted,

Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, I11 (VSB No. 75134)
Justin F. Paget (VSB No. 77949)
HUNTON 8c W1LLlAMS LLP
Riverfront Plaza, East Tower
95l East Byrd Street
Richmond, Virginia 23219
Telephone: (804) 788-8200
Facsimile: (804) 788-8218

Proposed Counsel to [he Deblors
and Deblors in Possession
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EXHIBIT C
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IN THE UNITED STA7'rS BANKRUPTCY COURT
FOR THI; WESTERN DISTRICT OF VIRGINIA

120ANOKE DIVISION

In re:
Chapter 11

XINERGY LTD., et nL, Case No. X5-70444 (YMI3)

(Jointly Administered)
Debtoi•s.~

SUBSTANTIAL F,QUITYEIOLUER NOTICE

PLEASE TAKE NOTICE that, as of , 2015, [Name] has
Tax Ownership2 of shares of the common shares ofXinergy Ltd.

PLEASE TAKE FURTHER NOT]CE that, pursuant to the Order, this Notice is
being served upon (i) Xinergy Ltd., 8351 E. Walker Springs Lane, Suite 400, t<noxville, TN
37923, Attn: Michael R. Castle, (ii) proposed counsel to the Debtors, Hunton &Williams LLP,
Riverfi•ont PIa2a, East Tower, 95] East Byrd St►•eet, Richmond, Virginia 23219, Attn: Tyler P.
Brown, email: tpbrown@hunton.com; (iii) the attorneys for an informal group of holders of the
Debtors' pi•epetition secured notes and lenders under the Debtors' postpetition financing, (a)
Paul, Weiss, Riflcind, W1~arton &Garrison LLP, 1285 Avenue of the Americas, New Yorl<
10019-6064, Attn: Andrew N. Rosenberg and Brian S. Hermann, email:
arosenberg@paulweiss.eom and bhermann@paul~veiss.com and (h) I{utalc Rocic LLP, Banlc of
America Center, l 111 East Main Street, Suite 800, Richmond, Virginia 23219, Attn: Peter J.
Barrett, email: peter.barrett@Ecutala•ocJ<.com; and (iv) counsel for the C►~editors' Committee.

~ The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed
on Schedule 1 attached to the Motion.

2 Unless otherwise defined herein, each capitalized term shall have the meaning asa~ibed ro it in the Interim
"Trading Order Establishing Notification Procedures and Approving Restrictions on Certain Transfers of Equity
Interests in the Debtors' Estates dated , 2014 (the "Order").
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"This notice is given in addition to, and not as a substitute foe', any requisite notice
under Rule 3001 (e) of the Federal Rules of Bankruptcy Procedure.

Respectfully submitted,

[Name of Stocl<I~olcler]
Address of Stockholder]

[City, state]
[Telephone of Stockholder]
[Facsimile of Stockholder]

baked: , 201 S



Case 15-70444 Doc 192-8 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Case 15-70444 Doc 45 Filed 041~~~6 ~~~~r~d 04/07/15 17:26:58 Desc Main

Document Page 20 of 25

EXHIBIT D



Case 15-70444 Doc 192-8 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Case 15-70444 DQc 45 Filed 04~~~7 ~fiC~Z~d 04/07!15 17:26:58 Desc Main

Document Page 21 of 25

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOI{~ DIVISION

In re:
Chapter 11

XIN~RGY LTD., et al., Case No. 15-70444 (PMB)

Debtors.'
(,jointly Administea•ed)

NOTICE OF INTENT TO PURCHASE, ACQUTR.E OR OTHERWISE
OBTAIN TAX OWNERSHIP OF STOCTC

PLEASE TAKE NOTICE that [Name] intends to purchase, acquire or otherwise
obtain Tax Ownership of _ sha►•es of the common shares of Xinergy Ltd. (the
"Proposed Transaction" and the "Stock").

PLEASE Tf1KE FURTHER NOTICE that, prior to giving effect to the Proposed
Transaction, Name] has Tax Ownership of sha~•es of the Stocf<.

PLEASE TAKE FURTI~ER NOTICE that, after giving effect to the Proposed
Transaction, [Name] would have Tax Ownership of shares of the Stocic.

PLEASE TAKE FURTHER NOTICE that this notice is being filed with the
Banlcruptey Court and served upon (i) Xinergy Ltd., 8351 E. Walker Springs Lane, Suite 400,
Knoxville, TN 37923, Attn: Michael R. Castle, (ii) proposed counsel to the Debtors, Hunton &
Williams LLP, Riverfi•ont Plaza, East Tower, 951 East Byrd Street, Richmond, Virginia 23219,
Attn: Tyler P. Brown, email: tpbrown~hunton.com; (iii) the attorneys for an informal group of
holders of the Debtors' prepetition secured notes and lenders under the Debtors' postpetition
financing, (a) Paul, Weiss, Rifl<ind, Wharton &Garrison LLP, 1285 Avenue of the Americas,
New York 1 00 1 9-6064, Attn: Andrew N. Rosenberg and Brian S. Hermann, email:
ai•osenberg@paulweiss.com and bhermann@paulweiss.com and (b) Kutal< Rock LLP, Banl< of
America Center, l t 1 l East Main Street, Suite 800, Richmond, Virginia 23219, Attn: Peter J.
Barrett, email: peter.barrett@1<utalcrocic.com; and (iv) counsel for the Creditors' Committee,
pursuant to the Order.

~ The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed
on Schedule 1 attached to the tvlotion.

Z Unless otherwise defined herein, each capitalized term shall have the meaning ascribed to it in the Interim
Trading Order Establishing Notification Procedures and Approving Restrictions on Certain Transfers of Equity
Interests in the Debtors' Estates dated ,~ (the "Order").
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[Name] further acknowledges and agrees that (i) if the Debtors do not provide
written approval of the Proposed Transaction within 15 calenda~~ days of the date of this notice,
the Proposed Transaction may not be consummated unless approved by a final and
nonappealable order of the Banlu•uptcy Cou►~t, (ii) any transaction purportedly consummated in
violation of the Orde►• will be void crb initio and will result in the imposition of sanctions as
provided in the Order and (iii) any fi~i~ther transactions contemplated by (Name] that may result
in [Name] purchasing, acquiring or otherwise obtaining Tax Ownership of additional Stocic will
each require an additional notice be filed with the Bankruptcy Court and served in the same
manner as this notice.

"This notice is given in addition to, and not as a substitute foc, any requisite notice
under 1Zule 3401(e) of the Federal Rules of Bankruptcy Procedure.

Respectfully submitted ~` ~"~"

[Name oi'Acquiror]
[Address of Acquiror]
[City, state]
[Telephone of Acquiror~
[Facsimile of Acquiror]

Dated: , 20] 5

2
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IN THE UNITED STATES BANKRUPTCY COU12T
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

In re:
C.haptc►~ 11

XINERGY LTD., et nl., Case No. 15-70444 (PMB)

Dcbto rs.'
(Jointly Administea•ed)

NOTICE OF INTENT TO SELL, EXCHANGE OR OTHERWISE
DISPOSE OF TAX OWNERSHIP OF STOCK

PLEASE TAKE NOTICE that [Name] intends to sell, excha~ige or otherwise
dispose of Tax Ownership of shares of the common shares ofXinergy Ltd. (the
"Proposed Transaction" and the "Stock").

PLEASE TAKE FURTHER NOTICE that, before giving effect to the Proposed
Transaction, [Name] has Tax Ownership of shares of the Stock.

PLEASC TAKE FURTHER NOTICE that, after giving effect to the Proposed
Transaction, [Na►neJ would have Tax Owne►•ship of shares of the Stock.

PLEASE TAKE FURTHER NOTICE that this notice is being filed with the
Bankruptcy Court and served upon (i) Xinergy Ltd., 8351 E. Walker Sp►•ings Lane, Suite 400,
Knoxville, TN 37923, Attn: Michael R. Castle, (ii) proposed counsel to the Debtors, Hunton &
Williams LLP, Riverfi•ont Plaza, East Tower•, 951 East Byrd Street, Richmond, Virginia 23219,
Attn: Tyler P. Brown, email: tpbrown@hunton.com; (iii) the attorneys for an informal group of
holders of the Debtors' pt•epetition secured notes and lenders under the Debtors' postpetition
financing, (a) Paul, Weiss, Rifkind, Wharton &Garrison LLP, 1285 Avenue of the Americas,
New Yorlc 1 00 1 9-6064, ~1ttn: Andrew N. Rosenberg and Brian S. He~•mann, email:
arosenberg@paulweiss.com and bhermann@paulweiss.com and (b) I{utak Roc]< LLP, Banl< of
America Center, 1 I 1 ] East Main Street, Suite 800, Richmond, Virginia 23219, Attn: Peter J.
Barrett, email: peter.barrett@Icutalvock.com; and (iv) counsel for the Creditors' Committee,
pursuant to the Order.

' The Debtors, along with the last four digits of each Debtor's federal tax identification number, are listed
on Schedule ]attached to the Motion.

2 Unless otherwise defined herein, each capitalized term shall have the meaning ascribed to it in the Interim
Trading Order Establishing Notification Procedures and Approving Restrictions on Certain Transfers of Equity
Interests in the Debtors' Estates dared (the "Order").
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[Name] further acknowledges and agrees that (i) if tl~e Debtors do not provide
written app►•oval of the Proposed Transaction within IS calendar days of the date of this notice,
the Proposed Transaction may not be consummated unless approved by a final and
nonappealable order of the Bankruptcy Court, (ii) any transaction pw•portedly consum►nated in
violation of the Order will be void ab inilio and will result in the imposition of sanctions as
provided in tl~e Order, and (iii) any further transactions contemplated by [Name] that may result
in [Name] selling, exchanging or otherwise disposing of Tax Ownership of additional Stock will
each require an additional notice be filed with the Bankruptcy Court and se►•ved in the same
manner as this notice.

This notice is given in addition to, and not as a substitute for, any requisite notice
under• Rule 3001(e) ofthe Federal Rules of Bankruptcy Procedure.

espectfu y submitted, '
t.._

[Name of Stockholder]
[Address of Stockholder]
[City, state]
[Telephone of Stockholder]
[Facsimile of Stockholder]

Dated: , 2015

2
85083.000002 EMF_US 55152503v
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CN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF V CRGINIA

ROANOK~ DIVISION

In re:
Cha~~te~• 11

XINERGY LTD., el ~cl., Case No. 15-70444 (PMl3)

Dcbto►~s.~
(Jointly Administered)

INTER]M ORDER (I) AUTHORIZING DEBTORS TO MAINTAIN EXISTING
BANK ACCOUNTS AND BUSINESS FORMS AND CONTINUA TO USA

CXISTING CASH MANAGEMENT SYSTEM; (II) GRANTING ADMINISTRATIVE
CXP~NS~ STATUS I+OR INT~RCOMI'ANY CLAIMS; AND (IlI) WAIVING THE

REQUIR~M~NTS OF SECTION 345(b) OF THE BANKRUPTCY CODS

Upon the I'110t1011 (the "Motion") z of the above-captioned debtors and debtors-in-

possession (collectively, the "Debtors") for entry of an order (tl~e "interim Order"), pursuant to

sections 105(x), 345(l~), 363(c)(1), and 364 of the Bankruptcy Code, (i) authorizing the Debtors

to maintain existing bank acco~mts and business forms and continue to use their existing cash

management system, (ii) granting administrative expense priority to the Debtors' intercompany

claims, and (iii) waiving the requirements of section 345(b) of the Bankr~iptcy Code; the Court

The Debtors, along with the last Four digits of each Debtor's federal tax identification number, are listed on
Schedule 1 ~ttiched to the Motion.

' Capitalized terms used but not otherwise defined herein shall hive the meanings set forth in the Motion.

I-IUNTON & WILi,i~n~s i.i,~
Riverli•ont Plaza, Cast Tower
951 East L3yrd Street
Richmond. Vir6inia 23219
"fc:lephone: (804) 7$8-8200
r-~~5~~» pie: ~Roa> ass-az i s
Tyler P. (3ro~vn (VS[3 No. 28072)
hlan•y P. ("foby) Long, III (VSB No. 75134)
,lustin ~. Paget (VSD No. 77949)

P~•oposed Coeurse! !o the Dehlas
and Dehlnrs rn Posressinn
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finds that: (a) it has jurisdiction to consider the Motion and the relief requested therein pursuant

to 28 U.S.C. ~§ 157 end 1334; (b) this is a core proceeding pursuant to 28 U.S.C. § 157(b); (c)

venue is proper before this court pursuant to 28 U.S.C. §§ 1408 and 1409; (d) the relief requested

in the•Molion is in the best interests of the Debtors, their estates and creditors; (e) proper and

adequate notice of the Motion and the hearing thereon has been given and no other or further

notice is necessary; and (f} upon the record l~erein, and after due deliberation thereon, gOOCI 111 CI

sufficient cause exists fo~•the granting of the relief as set forth herein. Therefore,

IT 1S HCRCBY ORDERED Tf-i~1T:

I. The relief requested in the Motion is hereby GRANTED on an interim basis.

2. The Debtors are authorized and empowered, but not directed, to continue to

maintain, operate and male lransfe~•s under their Cash Management System.

3. The Debtors are authorized and empowered, but not directed, to continue to

maintain the Banl< Acco~mts with the same names and account n~unbers as existed ii~nmediately

p~•io~~ to the chapter 1 1 cases.

4. nny requirement to establish separate accounts for tax payments is waived.

5. The Debtors are authorized to deposit fu~~ds in and withdraw funds from the

Accounts by all usual means, including, but not limited to, checks, wire transfers, electronic

funds transfers, automated clearing house transfers ("ACH Transfers") and other• debits, and to

otherwise treat the prepetition Accounts for all purposes as debtor in possession accounts.

6. The Debto~•s are authorized to direct the Banl<s and the Banl<s are authorized and

directed to pay all obligations in accordance with this or any separate order of this Court.

7. X11 Banl<s with which the Debtors maintain the Accounts are authorized and

directed to continue to maintain, service and administee tl~e Accounts. Notwithstanding anything

2
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to the conh•aiy in any other order of this Court, the Banks (1) are authorized to accept Ind honor

all representations from the Debtors as to which checks, drafts, wires or ACH Transfers should

he honored or dishonored, consistent wish any order of this Court and governing law, whether

such checks, drai~ls, wires o~• AC}-I Transfers are dated prior to, on or subsequent to the .Petition

Date, and whether the Banks believe the payment is or is not authorized by an order of this Court

and (b) have no duly to inquire as to whether such payments are authorized by an order of this

Court.

8. The Banl<s shall not be liable to any party on lccount of (a) following the

Debtors' instructions or representations as to 1ny order of this Court, (b) the honoring oi' any

prepetition cliecl< or item in a food faith belief that the Court has authorized such prepetition

check or item to be honored or (c) an innocent mistake made despite implementation of

reasonable item handling proced~u•es,

9. The Debtors are authorized to continue to use their existing Business Forms,

including without limitation their existing check stock, which forms shall not be required to

include the legend "Debtor in Possession" or other similar legend.

10. All intercompany claims incurred in the ordinary course of business by and

among the Debtors arising fi•om post-petition intercompany transactions shall be, and hereby are,

accorded administ►•~tive expense status pursuant to sections 503(b)(1) and 507(a)(2) of the

Banl<ruplcy Lode.

1. Any payment from a Banl< Account at the request of the Debtors made by a Banlc

prior to the Petition Date (including any ACH Transfer such Bant< is or becomes obligated to

settle), or any instruments issued by such Banlc on behalf of any Debtor p~u'suant to a "midnight

3
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deadline" or otherwise, shall be deemed to be paid prepetition, whether or nol actually debited

from the Bank Account prepetition.

f 2. The Debtors are authorized to open any new bank accounts or close any existing

bank accounts as they may deem necessary and app~•opriate in their sole discretion.

13. The requirement that Che Debtors comply with section 345(b) of the Bai~l<ruptcy

Code is hereby wlived.

14. Notwithstanding anything to the contrary contained herein, any payment to be

made, or authorization contained, hereunder shall be subject to the requirements imposed on the

Debtors under any approved debtor-in-possession financing fiacility (including with respect to

any budgets governing or relating thereto).

I5. The Debtors are authorized and empowered to take all actions necessary to

implement the relief granted in this Interim Order.

16. Witl~in three business days of the entry of this Interim Order, the Debtors shall

serve a copy ofi this Interim O►•der and the Motion on (a) the U.S. Trustee, (b) all Known creditors

holding secured claims against the Debtors' estates, (c) those creditors holding the 30 largest

unsecured claims against the Debtors' estates on a consolidated basis, (d) the atto~•neys for an

informal group oi' holders of the Debtors' prepetilion secured notes and lenders under the

Debtors' postpetition financing, (e) the Internal Revenue Service, (fl the Canadian Revenue

Agency, (g) the Sec~irities and Exchange Commission, (h) the Ontario Securities Commission,

(i) the United Stales Environmental Protection Agency, and (j) the Qanlcs..

17. Any objection to the relief requested in the Motion on a permanent basis must, by

4:00 n.m. (prevailing Eastern Time) on April 28, 2015 (tl~e "Objection Deadline"), be: (a) filed

with the Court and (b) actually received by (i) the U.S. Trustee, First Campbell Square Building,

n
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210 First Strect, SW, Suite 505, Roanoke, VA 24011, AtCn: Margaret Garber, email:

Margaret.]{.Garber@usdoj.gov; (ii) proposed counsel to the Ueblors, Hunton &Williams LLP,

Riverfi•ont Plaza, East Tower, 951 East Byrd Street, Richmond, Virginia 23219, Attn: Tyler P.

Brown, em1iL• tpbrown@hunton.com; (iii) the attorneys for an infori~nal group of holders of the

Debtors' prepetition secured notes and lenders u~~der the Debtors' postpetition financing, (a) Pail,

Weiss, Rifkind, Wharton &Garrison LLP, 1285 Avenue of the Americas, New Yorl< 10019-

6064, AtCn: Andrew N. Rosenberg and Bciar~ S. Hermann, email: arosenbecg@p~iulweiss.com

end bhermann a ~aulweiss.com and (b) 1<ut~k Rocl< LLP, Banl< of America Center, 1 11 1 East

Main Street, Suite 800, Richmond, Vi~•ginia 23219, Attn: Peter J. Barrett, email:

peter.ba.rretl~u kulal<rocl<.com; and (vi) the attorneys for any offiicial committee of unsecured

creditors, if then appointed in these cases, on or before the Objection Deadline.

18. A reply to an Objection may be filed with the Court and served on or before 12:00

p.m. (prevailing Eastern Time) on the day that is two days before the hearing date set forth below.

9. If a timely objection is received there shall be a hearing held on May 5, 2015, at

0:00 a.m, (prevailing Eastern Tine) to consider such timely objection to the Motion.

20, if no Objections are timely filed and served as set forth herein, the Debtors shall,

on or after the Objection Deadline, submit to the Court a final o►•der substantially in the form of

this interim Order, which order shall be submitted and may be entered with no further notice oc

opportunity to be heard afforded any party, and the Motion shall be approved, on a final basis,

reCroactive to the date of the commencement of these chapter I 1 cases.

21. The notice procedures set forth in the Motion are good and sufficient notice and

satisfy Bankruptcy Rule 9014 by providing the counterparties ~vitl~ notice and ~n opportunity to

object and be heard at a hearing.

S
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22. Notwithstanding any Banl<ruptey Rule (including, but not limited to, Bankruptcy

Rule 6004(h)) o►• Local Banl<~•uptcy Rule of the Western District of Virginia that might otl~erwise

delay tl~e effectiveness of this Interim Order, the terms and conditions of this ]nterim Order shall

be immediately effective and enforceable upon its entry.

23. The requirements of Bankruptcy Rule 6003 are satisfied.

24. This Cou~•t sh111 retain exclusive jurisdiction over any and all matters arising from

o~• related to the implementation or interpretation of Yhis Interim Order.

Dated: April 8, 2015

U~ / TL~~RVI'~I'('Y JllDC,i~v

Catered on Docket:

WE ASI< I~OR THIS:

/s/ I-leery P. (Toby) Long, lli
Tyler P. Brown (VSB No. 28072)
Henry P. (Toby) Long, Il I (VSIi No. 75134)
Justin F. Paget (VSB No. 77949) 
-IUNTON & W1LLIAMS LLP
Riverfront Plaza, East Tower
95 t East Byrd Street
Richmond, VA 23219
Tel: (804) 788-8200
Fax: (804) 788-8218

Proposed Counsel to the Dehto~s
and Debto~•s in Pnsse,ssion

G7
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ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C 36, AS AMENDED

AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE
LINITED STATES BANKRUPTCY COURT WITH RESPECT TO XINERGY LTD.

APPLICATION OF XINERGY LTD.
UNDER SECTION 46 OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, c. C 36, AS AMENDED

NOTICE OF RECOGNITION ORDERS

PLEASE BE ADVISED that this Notice is being published pursuant to an order of the Ontario
Superior Court of Justice (Commercial List) (the"Canadian Court'), granted on April 23, 2015.

PLEASE TAKE NOTICE that on April 6, 2015, Xinergy Ltd. and its U.S. subsidiaries (the
''Chapter 11 Debtor~~ filed voluntary petitions under chapter 11 of title 11 of the United States
Code (collectively, the"Chapter 11 Proceeding~7 in the United States Bankruptcy Court for the
Western District of Virginia (the"U.S. Courts. The Chapter 11 Debtors include one Canadian
company, namely, Xinergy Ltd. (`Xinerg~l'). The shares of Xinergy are traded on the Toronto
Stock Exchange under the ticker XRG. In connection with the Chapter 11 Proceedings, the U.S.
Court has appointed Xinergy as the foreign representative of the estates of the Chapter 11
Debtors (the"Foreign RepresentativC').

PLEASE TAKE FURTHER NOTICE that, upon the application made by the Foreign
Representative under section 46 of the Companies' Creditors Arrangement Act (the "CCAA
Recognition Proceeding'), the Canadian Court has, on April 23, 2015, granted an Initial
Recognition Order and a Supplemental Order that, among other things: (i)_recognize the
Chapter 11 Proceeding of Xinergy as a"foreign main proceeding; (ii) recognize Xinergy as the
Foreign Representative in respect of the Chapter 11 Proceedings; (iii) recognize certain orders
granted by the U.S. Court in the Chapter 11 Proceedings; (iv) stay all claims against Xinergy
and its directors and officers in Canada; and (v) appoint Deloitte Restructuring Inc. as
Information Officer with respect to the CCAA Recognition Proceedings.

PLEASE TAKE FURTHER NO'T'ICE that the Foreign Representative may be contacted through
its Canadian legal counsel at the address below:

CASSELS BROCK & BLACKWELL LLP
40 King Street West, 2100 Scotia Plaza
Toronto, Ontario M5H 3C2
Attention: Michael Wunder

Telephone: 416-860-6484
Facsimile: 416-64Q-3206
Email: mwunder(a~casselsbrock.com

Legal"14056230.8
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PLEASE TAKE FURTHER NO'T'ICE that the Information Officer may be contacted at the
address below:

DELOITTE RESTRUCTURING INC.
181 Bay Street
Brookfield Place, Suite 1400,
Toronto, ON, M5J 2V1
Attention: Adam Bryk

Telephone: 1-416-643-8252
Email: abr k deloitte.ca

PLEASE TAKE FURTHER NOTICE that motions, orders and notices filed with the U.S. Court in
the Chapter 11 Proceedings are available at htt~s://www.americanlegal.comlxinerqv.

PLEASE TAKE FURTHER NOTICE that the Initial Recognition Order, Supplemental Order and
any other orders issued in the CCAA Recognition Proceedings by the Canadian Court, together
with reports of the Information Officer and such other materials as the Canadian Court may
order are available at [website to be provided by Deloitte].

DATED this 23rd day of April, 2015 at Toronto, Canada.

DELOITTE RESTRUCTURING INC., SOLELY
IN ITS CAPACITY AS INFORMATION OFFICER OF
XINERGY LTD. AND NOT IN ITS PERSONAL
OR CORPORATE CAPACITY

Legal'14056230.II
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CITATION: Re Xinergy Ltd., 2415 ONSC 2692
COURT FILE NO.: CV-15-10936-OOCL

DATE: 20150424
ONTARIO

SUPERIOR COURT OF 3USTICE
COMMERCIAL LIST

TN THE MATTER OF THE COMPANIES' ) June Dietrich a~~d Natalie l;evir~e, fog• the
CREDITORS ARRANGEMENT ACT, ~ Applicant
R,S.C. 1985, c. C 36, f1S AMENDED

AND 1N THE MATTER OF CERTAIN
PROCEEDINGS TAKEN IN THE
UNITED STATES BANKRUPTCY
COURT WITH RESPECT TO XIN~RGY
LTD.

APPLICATION OF XINERGY LTD.
UNDER SECTION ~G OF THE
COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S,C, 1985, c. C
36, AS AMENDED

~ Aubrey E. Kaar~~aan, for Whitebox Advisors
~ LLC, Highbrid~e Capital Managen~ent LLC

and other DIP Lende~•s

~ Se«h Siveig, for Deloitte Restructuring Inc.,
the proposed Information Officer

~ .Inures H. Grotct, for Jon Nix, a sha~~eholder
of the Applicant

HEARD: Apx•il 23, 2015

NEWBOULD J.

[1] On ~pzil 6, 2015, Xinergy Ltd. ("Xinergy"}, an Ontax•io corporatia~l, conxtnenced a

voluntary reorganization proceeding in tl~e United States Bankruptcy Couri for the Western

District of Virginia (the "U.S. Court"} iuidea~ chapter 11 of the United States Bankruptcy Code.

On the same date, 25 of Xinergy's U.S. subsidiaries also filed vohmtary petitions under chapter

11 of the Bankruptcy Code with the U.S. Count.

[2] On April 6 and 7, 2015 the chapter 11 Debtors filed 17 First Day Motions with the U.S.

Cc~u►•t and on April 7 and 8, 201 S, the U.S. Court entea~ed the orders requested.



Case 15-70444 Doc 192-9 Filed 05/08/15 Entered 05/08/15 16:55:58 Desc Exhibit
Page2of10

Page: 2

[3] Xinergy leas now brought an application before this Court pursuant to Part IV of the

Cos»parries' Creditors Arrangement Act, RSC 19$S, c G36, as amended for an order recognizing

fhe U.S. proceedings as foreign main pzoceedings and for orders recognizing some of the first

day orders made by the U.S. COL1I'f. At tI10 CO21CIUS101] of the hearing I granted the orders

requested for short reasons to follow. These are my reasons.

Business of the applicant

[4] Xinergy is a publicly traded coxnpanS~ on the TSX under the ticker symbol XRG. As at

September 30, 2014, the date of Xinergy's most recent public filing, there were approximately

58.3 niillzon voting common shares issued and outstanding, and 7.5 million common non-voting

shares issued and outstanding, totalling approximately 65.8 million common shares.

j5] The Chapter 11 Debtors are aU.S.-based producer of metalh~~•gical and tlierma! coal with

mineral reserves, mining operations and coal properties located in the Central Appalachian

xegions of West Virginia and Virginia. The Chapter l l Debtors' principal ope~•ations include two

active mi~iing complexes known as South Fork and Raven Crest located in Greenbaier and Boone

Counties, West Virginia. Tlie Chapter 11 Debtors also lease ox• own the mineral rights to

properties located in Fayette, Nicholas and Greenb~•ier Co2~nties, West Virgi~iia and Wise

County, Virginia. Collectively, the Chapter 11 debtors lease or own mineral ~•igl~ts to

approximately 72,000 ac~~es with p~•oven and probable coal reserves of approximately 77 million

tons and additional estimated resez~ves of 40 million tons.

[6] Tlie Ghapte~~ 11 Debtors currently produce and ship coal froze the S011t~l FOYk n~id-

volatile me#allu~•gical mine and the Raven Caest thermal operations. The Chaptez• 11 Debtors'

primary customers for metallurgical coal—used iii a chemical process that yields coke for the

manufachire of steel—are steel producers, commodities broke~•s and industrial customers

tluaughout North Ameaica, Europe and South At~ierica. Electric utilities and industrial

companies in the southeaste~•n United States aj~d Europe are the principal customers for the

Chapter 11 Dabto~s' thermal coal.
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[7] Recently, U.S. demand for fhermal coal has fallen sharply in large part due to

(i) increasingly attractive alternative sources of energy, si~cli as natural gas, anc~ (ii) bu~•densome

environmental and governmental regulations impacting end users. Simultaneously, the

increasingly stringent regulatory environment in which coal coznpa~aies operate has driven up the

cost of mining and processing coal. Continued weakness in the ma~~ket for n~etallu~•gical and

thermal coal, combined with an extremely cold and s~~owy winter that impacted the mining and

shipment of coal, has conti~~ued to erode Xinergy's cash position. Prior to appro~~al by the U.S.

Court of the post-petition DIP financing, Xinergy lacked the lic~uidify needed to maintain

operations in the near term and to sustain its current capital structtue. The confluence of these

factors and Xinergy's substantial debt burden has taken Xine~•gy to the point of unsustainaUility

absent tl~e reliefprovided by the Chapter 11 pa•aceeding.

[8] Xinergy has issued US$200 million in 4.25% Senior Secured Notes (the "Second Lien

Notes"), of which approximately US$195 million (principal annount) is oi~tstanciing. As of the

April 6, 2015, Xii~ex•gy was also obligated under two term loans totalling US$20 million in

principal amount (the "First Lien Loans").

Requests for a•elief

[9] Xinergy seeks recognition of four of the orders gra~ited by the U,S, Couz•t. Tl~e U,S.

Court orders are:

(a) Order Authorizing Xinergy Ltd. to Act as a ~o~•eign Represen#ative (the "Foreign

Representative Ordea•");

($} Iritexim Order (I) Authorizing Debtors (a) to Obtain Post-petition Financing and

(b) to Utilize Cash Collateral; (TI) Granting Adequate Protection to Prepetifion

Secw~ed Parties; and (III) Scheduling Final Hea~•ing (the "Interim DIP Order");
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(c) Interim Trading Order Establishing Notification Procedures and Approving

Restrictions on Cei~ain Transfers of Equity Interests iii the Debto~•s' Estates (tlie

"Interim Trading Order"); and

(ct) Interim Order (I) Authorizing Debtors to Maintain Existing Bank Accounts and

Business Forms and Continue to Use Existing Cash Management System; {II)

Granting Administrative Expense Stafus for Interconnpany Claims; and (III)

Waiving the Requirements __of Section 345(b) of tl~e Bankruptcy. Code (tlxe

"Interim Cash Management Order")

Recognition of foa•eign main proceeding

[10] Subsection ~6{1) of the CCAA pz•ovides that a foreign xepz•esentative ma}~ a~~ply to the

Court for recognition of a foreign proceedi~~g in respect of which he or she is a foreign

representative.

[l lJ A "foreign ~•epresentative" for the purpose of subsection 4b{1) of the CCAA is defined by

subsection 45(1) of the CCAA, which provides:

"Fozeign Representative" means a person or body, including one appointed on an
interim basis, who is authorized, in a fo~•eign proceeding aespect of a debtor
company, to

{a) monitor the debtor company's business and financial affairs or the purpose
of reorganization; or

{b) act as a repzesentative in respect of the foreign proceeding.

j12] Tn .the Chapter 11 proceedings, the Chapter 11 Debtors sought the appointment of

Xinergy as the foreign represeirtative of the Chapter 11 Debtors, within the meaning of

subsection 45(1) of the CCAA. The Fo~•eign Represe~rtative Order• was granted by the U.S. Cou~~t

on April 7, 2015.
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[13] Subsection 47(1) of the CCAA provides that the Court shall gralat an order• recognizing

the fo~•eign proceeding if (i) the proceeding is a foreigia proceeding; and (ii} the applicant is a

foreign representative in ~•espect of that proceeding. There is no question but that the Chaptez• 11
proceedings are foreign proceedings azid should be recognized tinder the CCAA.

[14J SuUsection 47(2) of the CCAA requires that the Court specify whether the foreign

proceeding is a "foreign main proceeding" or a "foreign non-main proceeding." I am satisfied

that the Chapter 11 proceedings are foreign main proceedings.

[15] Subsection 45(2) of the CCAA provides that in the absence of proof to the contrary, a

debtor compairy's registe~•ed office is deemed to be the centre of i#s main interests, or COMI, The
registeaed office of Xinergy is in Toronto at its counsel's office. ~n considering whether• fhe

registered office presumption has heezi rebutted a court sl~ould consider the following factors in
determining COMI {i) the location is readily ascertainable by creditors (ii) the location is one in
which the debtors principal assets and operations are found and (iii) the location is where the
management of the debtoz• takes place. See Lightsgt~ured LLP, Re (2012), 92 C.B.R. (Sth) 321;
MtGoY Co. (Re) (20l ~1}, 20 C.B.R. (6th) 307.

[16] Although Xinergy's zegista~•ed office is in Ontario, it has no operations in Canada.
Additionally, Xinergy leas no einptoyees in Canada and no offices in Canada other than its
registered office. The Chapter 11 Debtors operate on an integrated basis, with corporate and
other major• decision-making occu~•ring from the consolidated offices in Knoxville, Tennessee.
In particular:

(a) Corporate and other majoa• decision-making occ~txs from the consolidated offices
in Knoxville, Tennessee, although ldministrative employees frequently work

remo#ely or from the Chapter 11 Debtors' mines in the United States;

(b) All of the senior executives of the Chapter 11 Debto~•s, inchlding Xinergy, are

residents of the United States;
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(c) I~~ ozder to fiilfil the Canadian residency requirements of Ont~~i•io coz~~~oratioi~s,

Xinergy has two Canadian directors;

(d) The majority of fhe management of tl~e Chaptez• 11 Debtors, including Xit~ei•gy, is

shared;

(e) Employee administration, human resouzce functions, niarketin~ and

communications decisions are made, and related actions taken, on behalf of all of

the Chaptex• 11 Debtors, including Xi~iergy, in the United States;

(fl The Chapter 11 Debtors, iixchiding Xiner~y, share a cash management system that

is largely funded by the U.S. Subsidiaries, ove~•seen by employees of the United

States-based Chapter 11 Debtors aizd located px•iznarily in the United States;

(g) Other functions sha~•ed between the Chapter 11 Debtors, including Xinergy, are

managed front the United States including: pricing decisions, business

development decisions, accounts payable, accounts receivable a~ad treasury

functions;

{h) While Xinergy maintains a bai~lc account with The Toroxrto Dora~inioi~ Bank in

Ontazio, the Chapte~~ 11 Debtors use this account to make Canadian denominated

deposits and to pay fog• Ca~iadian services. When additional funds are ~•equired, a

transfer is made from the U.S. operating account at Xinergy Corp. Xineagy is

depende~~t on the U.S. Sl1bSiC~l~l~ies for substantially all of its funding

require~nezits; and

(i) Other fimctions shared between the Chapter• 11 Debtors, including Xinergy, are
managed fioan the United States inchufing: p~•icing decisions, business

development decisions, accounts payable, accounts receivable and treasury

functions.

[17] As the Chapter 11 proceedings are foreign mail proceedings, an order is to go under
subsection 48(1) of the CCAA staying all proceedings against Xine~•gy.
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Interin3 l)IY Orcicr

[18] The Interim DIP Facility Order, i~~ter alias

(a} authorizes Xinergy Cozp. to obtain post-petition financing pursuant to the DTP
Facility up to an aggregate principal an~oiuit of $40 million;

(b) authorizes Xinergy and tl~e other• Chapter 11 Debtors to unconditionally guarantee all
obligations a~•ising under the DIP Facility;

(c) authorizes the Chapter 11 Debtors to use proceeds of the DIP Facility to pay in full
the First Lien Loans {tlxe holders of tl~e First Lien Notes are the DIP lenders) ;and
(d) grants first priority super priority claims in connection with the DIl' Facility,

[19J The authorization by the U.S, Couc•t to use the p~•oceeds of the DIP Facility to pay out the
First Lien Lo1ns, called a "rollup" pzovision, is riot something that can be orde~~ed in a CCAA
proceeding as subsection 11.2(1) of the CCAA pzovides that DIP security naay not secure an
obligation that existed prior to an Initial Order. Ho~~eve~•, the issue is whether our Court should
recognize the U.S. Coni~t order authorizing that DIP facility undez• tl~e principles of comity
recognized in section 44 of Part IV of the CCAA.

[20] Such a provision has Ueen recognized iii H~~rYford Computer Ha~•dsa~are Inc., Re (2012),
94 C.B.R. (5th) 20 by Morawetz J. (as lae them was) under section 49 of the CCAA which permits
an order to Ue made if the Court is satisfied that it is necessary to protect the debtoz•'s property or
is in the i~iterests of its creditors.

[21] It was obviously seen by the U.S. Cotu~t to be in the interests of Xinergy and the other
Chapter 11 Debtors to ir~ake DIP ozder that it did. One question to consider is whether there
would Ue any material adverse interest to any Canadian inte~•ests in recognizing the "aollup"
features of the DIP facili#y. If there were such material advease interest, it would put in play a
consideration of that adverse interest vis-~-vis the principles of comity that speak to the
recognition of an order made in a fo~•eign main proceeding.
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[22J In this case, there are four unsecured creditors of Xinergy i~~ Canada being (i) a director
owed approximately $1,674, (ii) TMX Equity Transfer Services owed approximately $4,000,
(iii) TMX owed $16,92, and {iv) the solicitors for Xinergy (who consent to the rollup DIP
facility). The bank account in Canada I~ad approximately $~F8,415 in it on April 6, 2015. The
Canadian unsecured creditors, however, had no econ:oxnic inte~~est in that bank account as it was
secured to the holders of the First Lien Notes. The DIP facility has nvt changed that. Deloitte, the
proposed Information Officer, is of the ~~iew that there will be no material prejudice to the
Canadian creditors i£ the Interim Dip Facility order is recognized in these proceedings, and I
accept that view.

[23] I am satis#"ied that the Interim DIP Facility Order should be recognized.

Ofher ot•dcrs

[24] The iaaterim t~•ading order made by the U.S. Court ordered on an interim basis certain
restrictions on ttie trading of Xinergy stock. In light of the roles undez• the Internal Revenue
Code in the United States, t~~a~isfers of tl~e stock may, through no fault of the Chapter 11 Debtors,
deprive the Chaptea• 11 Debtozs of important tax be~~efits. The Tziterim Trading order• was made
to protect against this potential harm to debtors in chapter I1 proceedings. It is appropriate to
recognize it in this CCAA proceeding.

[25] Tl~e relief granted by the U.S. Coiu~t in the Interim Cash Management Order will pe~•mit
Xinergy and the other Chapter 11 Dehtois to continue to operate in oadinary cou~•se, thereby
preserving value for creditors. It is appropriate to recognize it in this CCAA proceeding.

[26J Xinergy has requested an order appoi~rting Deloitte as Information Officer and granting a
super-priority charge up to a maximum of $100,000 for its fees and those of its counsel. It is
appaopriate to make such an ordea•. The DIP lenders consent to the charge. The appointment of
Deloitte will help facilitate these proceedings and the disse~ninatioix of information concerning
the Chapter 11 proceeding. The Informatio~~ Officer will: (i) act as a resource to the foreign
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representative in the performance of its duties; (ii) act as an officer to the Court, ~•eporting to the
Court on the proceedings, as required by tl~e Couz•t; and (iii) provide stakeholde~•s of Xinergy
with material information on the Chapter 11 proceeding. See Lein• Ca~zada, Re (2009), 55 C.B.R.
(Sth} 57 at para. 23 per Pepall J. (as she then was).

[27] For these reasons, I signed the orders as requested at the conclusion of the hearzng.

~~'

New6ould J.

Released: Ap~•i124, 2015
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CITATION; Re Xinergy Ltd., 2015 ONSC 2692
COURT FILE NO.: CV-15-10936-OOCL

DATE: 20150424

ONTARIO
SUPERIOR COURT Ur JUS'IZCE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES'
CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C 36, AS AMENDED

AND IN THE MATTER OF CERTAIN
PROCEEDINGS TAKEN 1N THE
UNITED STATES BANKRUPTCY COURT WITH
RESPECT TO XINERGX LTD,

APPLICATION OF XINERGY LTD.
UNDER SECTION 4G OF THE COMPANIES'
CREDITORS ARREINGEMENT ACT, R.S.C. 1985, c.
C 3G, AS AMENDED

REASONS FOR JUDGMENT

Newbould J.

ltelc~tsed: April 2~, 2015
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