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TAB 1 



Court File No. CV-20-00642755-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 
 

B E T W E E N : 
 

ROYAL BANK OF CANADA 
 

Applicant 
- and - 

 
 

BACK 40 PICTURES INC. 
 

   Respondent 
 
 

NOTICE OF MOTION  
 

 

Royal Bank of Canada (“RBC”) will make a motion to a Judge of the Commercial List 

on Tuesday March 1, 2022 at 12:30 p.m. or as soon after that time as the motion can be heard, by 

judicial videoconference due to the COVID-19 emergency, via Zoom. 

PROPOSED METHOD OF HEARING:  The motion is to be heard orally.  

THE MOTION IS FOR an Order, in the form attached to this Notice of Motion as Schedule 

“A”, including, amongst other things: 

(a) if necessary, abridging the time for service and filing of this notice of motion and 

the motion record or, in the alternative, dispensing with same; 

(b) expanding the powers of Deloitte Restructuring Inc. (“Deloitte”) in its capacity as 

Court appointed Receiver (“the Receiver”) to complete outstanding HST returns 

and to take possession of the proceeds of the film tax credits when paid by 

Canada Revenue Agency; and, 
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(c) such further and other relief as counsel may advise and this Court may permit. 

THE GROUNDS FOR THE MOTION ARE: 

(a) pursuant to the Order of the Honourable Mr. Justice McEwen made July 9, 2020 

(the “Receivership Order”), Deloitte was appointed as the Receiver in 

connection with the Debtor; 

(b) based on the previous reports of the Receiver, the stakeholders have been 

awaiting a review by Canada Revenue Agency (“CRA”) of film tax credit claims 

filed by the Respondent; 

(c) RBC had initially moved for a limited appointment of the Receiver pending a 

more accurate determination of the amount that CRA would pay in respect of the 

Respondent’s film tax credit claims; 

(d) Canada Revenue Agency has now issued an assessment confirming that it is 

prepared to pay out a film tax credit in the sum of $1,615,328.37 once the 

Respondent files outstanding HST returns;  

(e) under the terms of the current Receivership Order, the Receiver is not presently 

empowered to: 

(i)  complete the outstanding HST returns of the Respondent; 

(ii) direct Canada Revenue Agency to send any cheque for a tax credit or 

cheque to the Receiver; or, 

(iii) take possession of the proceeds of the film tax credits pending a 

distribution order in these proceedings; 

(f) RBC is claiming a first priority security interest in the proceeds of the film tax 

credits and is seeking an expansion of the Receiver’s powers to ensure that the 

returns can be completed and the proceeds of the film tax credits preserved in the 

hands of the Receiver pending a distribution order; 
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(g) The grant of the relief sought by RBC will ensure timely payment of the film tax 

credit claim and protect all stakeholders with respect to the distribution of 

proceeds to stakeholders; 

(h) section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as 

amended; 

(i) section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

(j) rules 1.04, 2.03, 3.02, 30, 37 and 41.06 of the Rules of Civil Procedure, R.R.O. 

1990, Reg. 194, as amended; and 

(k) such further and other grounds as counsel may advise and this Court may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

(l) the Affidavit of David Kennedy, sworn on February 22, 2022; and, 

(m) such further and other material as counsel may submit and this Court may permit. 

Date: February 24, 2022 DEVRY SMITH FRANK LLP 
Lawyers & Mediators 
95 Barber Greene Road, Suite 100 
Toronto, Ontario  M3C 3E9 
 
James Satin – LSO #: 44025R 
 
Tel : 416-449-1400 
Email: james.satin@devrylaw.ca 
 
Lawyers for the Applicant, Royal Bank of 
Canada 

 
TO:  THE SERVICE LIST



Schedule “A” 
 
 
 

Court File No. CV-20-00642755-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE       

JUSTICE       

) 

) 

) 

, THE     

DAY OF <*>, 2022 

 

ROYAL BANK OF CANADA 

Applicant 

and  

 

BACK 40 PICTURES INC. 

Respondent 

ORDER 
 

THIS APPLICATION made by the Applicant for an Order expanding the powers of 

Deloitte Restructuring Inc. (“Deloitte”) as Receiver (in such capacity, the “Receiver”) without 

security, of certain of the assets, undertakings and properties of Back 40 Pictures Inc. (the 

“Debtor”) acquired for, or used in relation to businesses carried on by the Debtor, was heard this 

day at 330 University Avenue, Toronto, Ontario. 

ON READING the Notice of Motion and the Affidavit of David Kennedy, sworn 

February 22, 2022 and the Exhibits thereto, 
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RECEIVER’S POWERS 

1. THIS COURT ORDERS that paragraph 3 of the July 9, 2020 Order of the Honourable 

Mr. Justice McEwen (“Appointment Order”) be and is hereby amended to add the following 

powers: 

(f) to complete and file outstanding HST returns on behalf of the Debtor for 

all periods prior to May 31, 2022; 

(g)  to direct Canada Revenue Agency, on behalf of the Debtor, to deliver any 

and all tax credit refund cheques to the Receiver; 

(h)  to deposit any tax credit or refund cheques in respect of the Debtor into the 

Post Receivership Accounts (as defined herein); 

RECEIVER TO HOLD FUNDS  

2. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the recovery of tax refunds or tax credits, 

whether in existence on the date of this Order or hereafter coming into existence, shall be 

deposited into one or more new accounts to be opened by the Receiver (the "Post Receivership 

Accounts") and the monies standing to the credit of such Post Receivership Accounts from time 

to time, net of any disbursements provided for herein, shall be held by the Receiver to be paid in 

accordance with the terms of this Order or any further Order of this Court 

3. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  
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4. THIS COURT ORDERS that the Plaintiff shall have its costs of this motion, up to and 

including entry and service of this Order, provided for by the terms of the Plaintiff’s security or, 

if not so provided by the Plaintiff's security, then on a substantial indemnity basis to be paid by 

the Receiver from the Debtor's estate with such priority and at such time as this Court may 

determine. 

 
 
 

________________________________________ 
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TO: BACK 40 PICTURES INC. 

131 Bloor Street West, Suite 818 

Toronto, Ontario   M5S 1S3 

 

 

AND TO: AIRD & BERLIS LLP 

181 Bay Street, Suite 1800 

Toronto, Ontario   M5J 2T9 

 

SANJEEV MITRA 

Tel : 416-865-3085 

Email: smitra@airdberlis.com 

 

Lawyers for the Receiver, Deloitte 

 

 

AND TO: DENTONS CANADA LLP 

77 King Street West, suite 400 

Toronto-Dominion Centre 

Toronto, Ontario   M5K 0A1 

 

ROBERT KENNEDY 

Tel : (416) 367-6756 

Email: robert.kennedy@dentons.com 

 

Lawyers for Whites Location Equipment Supply Inc. and William F. White 

International Inc. 

 

 

AND TO: DEVRY SMITH FRANK LLP 

Lawyers & Mediators 

95 Barber Greene Road, Suite 100 

Toronto, Ontario   M3C 3E9 

 

JAMES SATIN 

Tel : (416) 449-1400 

Email: james.satin@devrylaw.ca 

 

Lawyers for the Applicant, Royal Bank of Canada 
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AND TO: CANADA REVENUE AGENCY 

c/o Department of Justice 

The Exchange Tower 

130 King Street West, Suite 300 

Toronto, Ontario   M5X 1K6 

 

DIANE WINTERS 

Tel : (416) 973-3172 

Email: diane.winters@justice.gc.ca 

 

 

AND TO: MINISTRY OF FINANCE 

Legal Services, 11th Floor 

777 Bay Street 

Toronto, Ontario   M5G 2C8 

 

Email: insolvency.unit@ontario.ca 

 

 

AND TO: MEDIA FINANCE CAPITAL LTD. 

22 Manchester Square 

London, England  W1U 3PT 

 

David Gilbery 

Tel: +44 (0) 207-725-1205 

Email: david@mediafinancecapital.com 

 

 

AND TO: ACTRA PERFORMERS’ RIGHTS SOCIETY 

625 Church Street, Suite 300 

Toronto, Ontario   M4Y 2G1 

 

Tel : (416) 489-1311 

Email: prs@actra.ca 

 

 

AND TO: AMCOMRI LIMITED PARTNERSHIP 

Olympus House Olympus Avenue 

Leamington Spa 

Warwickshire, England  CV34 6BF 

 

 

AND TO: FILM FINANCE CANADA LTD. 

250 The Esplanade, Suite 204 

Toronto, Ontario   M5A 1J2 

 

Tel : (416) 778-6397 

Fax: (416) 406-7418 

mailto:diane.winters@justice.gc.ca
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mailto:prs@actra.ca
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