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ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

IN THE MATTER OF Section 101 of the Courts of Justice Act, RSO 1990, c C43, as 
amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, RSC
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NOTICE OF MOTION 
(Returnable December 17, 2019)

MEGA DIESEL HOLDINGS LTD. and CHRIS ARON WOOD (the “Moving 

Parties”), will make a Motion to a Judge presiding over the Commercial List on Tuesday, 

December 17,2019 at 10:00 am, or as soon after that time as the Motion can be heard at the court 

house, located at 330 University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The Motion is to be heard

[ ] in writing under subrule 37.12.1(1) because it is (insert one of on consent, 

unopposed or made without notice);

[ ] in writing as an opposed motion under subrule 37.12.1(4);
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[X] orally.
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THE MOTION IS FOR:

1. An Order, if necessary, abridging and validating the timing and method of service of this 

Notice of Motion and the Motion Record herein;

2. An Order granting leave and lifting the stay of proceedings (the “Stay”) imposed by Justice 

Hainey’s Order, dated March 11,2019 (the “Receivership Order”), for the purpose of allowing the 

Moving Parties to pursue their appeal in the Court of Queen’s Bench of Alberta, Court File 

No. 1703-13921, from the Order of Master Schlosser, dated March 11, 2019 (the “Schlosser 

Order”) arising from an action involving Distinct Infrastructure Group Inc. and iVac Services West 

Inc. to determine the status of the Moving Parties’ Writs of Enforcement registered in the Alberta 

Personal Property Registry, and their entitlement to net proceeds of sale from disposition of assets 

covered by the writs (the “Priority Dispute Appeal”).

3. Costs on a substantial indemnity scale; and

4. Such further and other relief as counsel may advise and this Honourable Court may permit.

THE GROUNDS FOR THE MOTION ARE:

1. Pursuant to the Application by Royal Bank of Canada (“RBC”), as secured creditor, and 

the terms of the Receivership Order, Deloitte Restructuring Inc. (the “Receiver”) was appointed 

receiver over the assets, undertakings, and properties of the Respondent-Debtors.

2. The Receivership Order was granted on the same day as the Schlosser Order.

3. As a result of the Receivership Order, the Alberta Priority Dispute Appeal has been stayed.
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4. The Moving Parties, through their lawyers, have requested that the Receiver consent to a 

lifting of the Stay, as permitted by the terms of the Receivership Order, so that they may pursue 

the Alberta Prior Dispute Appeal, but the Receiver has refused.

5. As a result of the Schlosser Order, the Moving Parties’ Writs of Enforcement have been 

discharged and the net proceeds of sale from disposition of assets covered by such writs have been 

paid to RBC.

6. MD Holdings and Wood will suffer material prejudice should the Stay not be lifted to allow 

the Alberta Priority Dispute Appeal to proceed.

7. The Priority Dispute Appeal will be dealt with expeditiously as the appellants’ materials 

have already been served and filed with the Court of Queen’s Bench of Alberta.

8. There is merit to the Priority Dispute Appeal, and there are sound reasons for lifting the 

Stay as a result of representations made by RBC regarding the priority of its interest in the net 

proceeds of sale of the assets at issue.

9. Section 101 of the Courts of Justice Act, RSO 1990, c C43.

10. Rules 1.04, 2.01, 2.03, 3.02, 37, 39, and 57 of the Rules of Civil Procedure, RRO 1990, 

Reg 194.

11. Such further and other grounds as counsel may advise and this Honourable Court may 

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:

1. The Affidavit of Chris Aron Wood, sworn October 15, 2019; and
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2. Such further and other material as counsel may advise and this Honourable Court may 

permit.
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D. Robb English (19862F)
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in its capacity as Court-appointed Receiver of the Respondents
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ONTARIO
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IN THE MATTER OF Section 101 of the Courts of Justice Act, RSO 1990, c C43, as 
amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, RSC

1985, c B3, as amended

BETWEEN:

ROYAL BANK OF CANADA
Applicant

and
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AFFIDAVIT OF CHRIS ARON WOOD

(Sworn October. 2019)

I, CHRIS ARON WOOD, of the City of Kelowna, in the Province of British Columbia, 

MAKE OATH AND SAY AS FOLLOWS:

1. lam one of the moving parties on this motion and a director of the corporate moving party, 

Mega Diesel Holdings Ltd. (“MD Holdings”), and as such have knowledge of the matters to which 

I hereinafter depose. Where my evidence is based on information provided to me by others, I have 

so indicated, and I believe such information to be true.

2. This motion is for an Order that the stay of proceedings (the “Stay”) granted pursuant to 

Justice Hainey’s Order, dated March 11,2019 (the “Receivership Order”), be lifted for the purpose
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of allowing an appeal in the Court of Queen’s Bench of Alberta from the Order of Master 

Schlosser, dated March 11,2019 (the “Schlosser Order”).

3. The Schlosser Order arises from an action involving Distinct Infrastructure Group Inc. and 

iVac Services West Inc., Court File No. 1703-13921, in the Court of Queen’s Bench of Alberta, 

involving the determination of the status of the certain Writs of Enforcement registered in the 

Alberta Personal Property Registry over assets owned by DIG and iVac Services West Inc., and 

entitlement to net proceeds of sale from disposition of assets covered by the writs (the “Priority 

Dispute Appeal”).

History of the Alberta Proceedings

4. On July 31, 2017, MD Holdings and I obtained consent judgment in the amount of 

$422, 398.81, plus costs, against Distinct Infrastructure Group Inc. (“DIG”), and Mega Diesel 

Excavating Ltd. Attached hereto as Exhibit “A” is a copy of the Consent Judgment, dated July 

31,2017.

5. On or about January 3,2017, Mega Diesel Excavating Ltd. amalgamated into iVac Services 

West Inc. (“iVac West”). Attached hereto as Exhibit “B” is a copy of the corporate search result 

showing the amalgamation.

6. On September 1, 2017, my Alberta counsel filed a Writ of Enforcement with the Clerk of 

the Court of Queen’s Bench of Alberta in the amount of $424,789.45 (representing the Consent 

Judgment plus costs) (the “First Writ”). Attached hereto as Exhibit “C” is a copy of the First Writ 

of Enforcement, filed September 1,2017.
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7. On September 1, 2017, the First Writ was also registered in the Alberta Personal Property 

Registry. Attached hereto as Exhibit “D” is a copy of an excerpt from Personal Property Registry 

Report for DIG showing the registered First Writ.

8. On September 13,2018, the MD Holdings and I obtained summary judgment in the amount 

of $149,922.00, plus costs, against DIG and iVac West pursuant to the Order of Master Schlosser, 

dated September 13,2018. Attached hereto as Exhibit “E” is a copy of Master Schlosser’s Order, 

dated September 13,2018.

9. On or about October 10, 2018, my Alberta counsel filed a Writ of Enforcement with the 

Clerk of the Court of the Queen’s Bench of Alberta in the amount of $154,145.11 (representing 

the summary judgment order plus costs) (the “Second Writ”). Attached hereto as Exhibit “F” is a 

copy of the Second Writ of Enforcement, filed October 10,2018.

10. On or about October 10,2018 the Second Writ was also registered in the Alberta Personal 

Property Registry. Attached hereto as Exhibit “G” is a copy of an excerpt from Personal Property 

Registry Report for DIG showing the registered Second Writ.

11. The First and Second Writs were registered in the Alberta Personal Property Registry 

against 17 serial number good owned by DIG and/or iVac West.

RBC’s Security Interest and Debt Position

12. On or about September 21, 2016, DIG entered into a general security agreement (the 

“Security Agreement”) with the Royal Bank of Canada (“RBC”).

13. The Security Agreement provided RBC with a security interest in all of DIG’s present and 

future Personal Property as security for all present and fixture indebtedness to RBC.

-3-
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14. On September 23,2016, RBC registered its Security Agreement under the Alberta Personal 

Property Registry. Attached hereto as Exhibit “H” is the Alberta Personal Property Registry for 

DIG showing RBC’s registered Security Agreement.

15. As set out in the court-appointed receiver’s prefiling report, dated February 28, 2019 (the 

“Prefiling Report”), as of February 27,2019, DIG owed RBC approximately $52,700,000.00 under 

the Security Agreement. Attached hereto as Exhibit “I” is a copy of the Receiver’s Prefiling 

Report, dated February 28, 2019.

16. On review of the Prefiling Report, as of December 31, 2018, DIG owed its creditors, not 

including me and MD Holdings, approximately $82,400,000.00 and has incurred an equity deficit 

of approximately $82,600,000.00. See Exhibit “I”, above.

17. I also understand from reviewing DIG’s public disclosure that RBC is expected to suffer 

losses on its debt position and subordinated lenders and shareholders are not expected to see any 

recovery of monies owed. Attached hereto as Exhibit “J” is a copy DIG’s final News Release, 

dated March 11, 2019.

The Ritchie Bros Auction

18. On or about December 11, 2018, DIG directed Ritchie Bros Auctioneers (Canada) Ltd. 

(“Ritchie Bros) to conduct an auction in Edmonton, Alberta and Toronto, Ontario, to sell various 

equipment owned by DIG. Attached hereto as Exhibit “K” is a copy of an Owner’s Detail Report 

prepared by Ritchie Bros, including the descriptions, serial numbers, and sale prices of the 

equipment sold at the auction in Edmonton.

19. Of the equipment sold at the Edmonton Auction, the First and Second Writs were registered 

in the Alberta Personal Property Registry against the following DIG/iVac West vehicles:

-4-
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Lot Serial Number Sale Price

421 5KKPALD12FPGK2956 $327,500.00

423 5KKP ALD10EPFP3 871 $260,000.00

424 5KKPALD12EPFP3870 $300,000.00

428 5KKP ALDRXDPFA9979 $260,000.00

(collectively, the “Subject Vehicles”)

20. I am advised that my Alberta counsel contacted Ritchie Bros on or about December 20, 

2019 to advise of the Writs and request payment of the net proceeds of sale of the Subject Vehicles. 

Attached hereto as Exhibit “L” is a copy of email correspondence between my counsel, Sal 

Tinajero and Kal Chaube at Ritchie Bros, dated December 20,2018.

21. lam advised my counsel followed up with Ritchie Bros after the holidays in early 2019 

and was informed that DIG instructed Ritchie Bros not to pay the outstanding net proceeds of sale 

to MD Holdings and me. Attached hereto as Exhibit “M” is a copy of email correspondence 

between Sal Tinajero and Kal Chaube, between January 2 to January 9,2019.

RBC’s Apparent Waiver

22. Pursuant to the Security Agreement, on or about December 19, 2018, DIG sought RBC’s 

consent to dispose of certain of its assets via the Ritchie Bros auction. In so doing, RBC confirmed 

that so long as DIG made a “voluntary prepayment” of “at least” $2,000,000.00 towards its 

indebtedness, RBC consented to the auction (the “Prepayment Agreement”). Attached hereto as 

Exhibit “N” is a copy of an email exchange between William Numberger of DIG, and Gary Ivany, 

of RBC, dated December 19, 2018.
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23. In connection with RBC’s consent, the bank sent Ritchie Bros a completed Security Interest 

Form (the “Security Form”), having reviewed the assets being sold through the auction, including 

the Subject Vehicles, and selecting that with respect to its interest in the assets, “We [RBC] have 

no interest in the Equipment nor in the proceeds form the sale thereof, or alternatively, we have a 

valid interest in the Equipment but do not wish to receive the proceeds from the sale thereof.” 

Attached hereto as Exhibit “O” is a copy the Ritchie Bros document, dated December 12,2018.

24. As a result of completing the Security Form as indicated, Ritchie Bros contacted my 

Alberta counsel to request a payout statement and arrange payment of the amounts owing under 

the First and Second Writs.

The Waiver Dispute

25. On the basis of the Security Form and the Prepayment Agreement, MD Holdings and I take 

the position that RBC effectively waived its priority security interest over the Subject Vehicles 

pursuant to section 40 of the Personal Property Security Act, RSA 2000, c P-7.

26. Asa result of the waiver, RBC is estopped from enforcing and benefitting from its Security 

Agreement over the Subject Vehicles.

27. In early February 2019, DIG brought an application in the Court of Queen’s Bench of 

Alberta seeking to discharge the registration of the First and Second Writs, and seeking direction 

of payment of the net proceeds of sale of the Subject Vehicles to RBC.

28. The application was ultimately adjourned to allow RBC to be properly served and instruct 

counsel to attend. Attached hereto as Exhibit “P” is a copy of the Transcript of Proceedings from 

the February 15, 2019 Application.
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29. On March 11,2019, the return date of DIG’s application, Master Schlosser of the Court of 

Queen’s Bench of Alberta granted DIG’s application, discharging the First and Second Writs and 

ordering the net proceeds of the Subject Vehicles be paid directly to RBC. Attached hereto as 

Exhibit “Q” is a copy of Master Schlosser’s Order, dated March 11, 2019, and the Transcript of 

Proceedings from the March 11,2019 Application.

30. On March 13,2019,1 instructed my Alberta counsel to prepare and file a Notice of Appeal 

of Master Schlosser’s March 11, 2019 Order. Attached hereto as Exhibit “R” is a copy of the 

Notice of Appeal, dated March 13,2019.

31. On or about April 23, 2019, the Priority Dispute Appeal was perfected in the Court of 

Queen’s Bench of Alberta. Attached hereto as Exhibit “S” is a copy of the filed Brief of the 

Appellants, dated April 23,2019.

The Receivership Order is Resulting in Material Prejudice

32. On or about September 9, 2019, my Ontario counsel sent correspondence to Rachel 

Bengino of Thornton Grout Finnigan LLP, counsel to the Receiver, requesting that it consent to 

lift the Stay in order to allow the Priority Dispute Appeal to proceed. Counsel for the Receiver 

refused to consent and I am advised has not responded to the correspondence to-date. Attached 

hereto as Exhibit “T” is a copy of correspondence to and from the Receiver’s counsel, dated 

September 9,2019.

33. As a result of Master Schlosser’s March 13, 2019 Order, the First and Second Writs have 

been discharged, and the net proceeds of sale from the Subject Vehicles has been paid to RBC.

-7-
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34. From reviewing the Receiver’s public disclosure, I understand it is in the process of 

disposing of various of DIG’s assets on behalf of RBC in an effort to minimize the losses suffered 

under the Security Agreement.

35. Given the amounts outstanding under the Security Agreement with RBC, along with DIG’s 

expectations that RBC will suffer losses and other creditors will not see any recovery, there is a 

real risk that there will be no funds available to satisfy the outstanding Consent and Summary 

Judgment Orders should we ultimately be successful in the Priority Dispute Appeal.

36. If I am successful in the Priority Dispute Appeal, then RBC was never entitled to the net 

proceeds from the sale of the Subject Vehicles and such funds should be paid to MD Holdings and 

I immediately.

37. The issue of competing security priorities is a live issue before the Alberta courts and the 

Receivership Order is operating to effectively estop a merits hearing on the issues in Alberta.

38. As a result of the Receivership Order and Stay, MD Holdings and I have been forced to 

participate in the receivership proceedings when we may otherwise be justifiably extricated from 

them should the Alberta courts find in our favour.

39. I, along with MD Holdings have suffered, and will continue to suffer, a material prejudice 

if the Stay is not lifted to allow the Priority Dispute Appeal to proceed.

40. The Priority Dispute Appeal will be dealt with expeditiously as MD Holdings and I have 

already served and filed our materials with the Court of Queen’s Bench of Alberta. Attached hereto 

as Exhibit “U” is a copy of correspondence, dated April 23, 2019, from my Alberta counsel 

serving all parties with a copy of materials for the Priority Dispute Appeal.



16

41. I swear this affidavit in support of the within motion and for no other, or improper, purpose.

-9-

SWORN BEFORE ME at the City of 
Kelowna, in the Province of British 
Columbia on October./.5^7., 2019.

830 BERNARD AVENUE 
KELOWNA, BC VIY 6P5



Tab A



17V. 'il

COURT FILE NUMBER 

COURT.

JUDICIAL CENTRE 

PLAINTIFFS

1703-13921

COURT OF QUEEN’S BENCH OF 
ALBERTA

EDMONTON

CHRIS ARON WOOD and MEGA 
DIESEL HOLDINGS LTD.

DEFENDANTS MEGA DIESEL EXCAVATING LTD.
and DISTINCT INFRASTRUCTURE 
GROUP INC.

DOCUMENT CONSENT ORDER

ADDRESS FOR SERVICE 
AND
CONTACT 
INFORMATION OF 
PARTY FILING THIS 
DOCUMENT

BOSECKE & ASSOCIATES 
Attn: Sal Tinajero 
102, 9333-47 Street NW 
Edmonton, Alberta, T6B 2R7 
Tel: 780-469-0494 
Fax: 780-464-4181 
File no: 2409917

DATE ON WHICH ORDER WAS PRONOUNCED: 

NAME OF MASTER WHO MADE THIS ORDER:

July 31, 2017

LOCATION OF HEARING: Edmonton, Alberta

tThis is EXHIBI3

UPON THE APPLICATION of the Applicant;

AND UPON having read tire Application of the Applicant; 

AND UPON having read the Affidavit of_______________

B]T “ rv " rete
Affidavit of Aapm ^ U / Dp

“ referred tl in the

Sworn before me at (£f> (gw, 

in the

IT IS HEREBY ORDERED THAT:

1. The Respondents are hereby ordered to pay the sum of $422,39! -finclbsive of interest)
to the Applicants for default on payment which was due under^ ire Purchase
Agreement dated March 10, 2016.

2. Service of the Statement of Claim is deemed good andj&tffficient.
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3. The costs of the application shall be awarded on a full indemnity basis.

4. This Order may be consented to by facsimile or PDF and in counterpart and any such 
facsimile, electronic, or counterpart copy of this Consent Order shall be deemed to be an 
original and shall have the same force and effect as an original.

Justiee-ef the Court of Queen’s Bench of Alberta

Approved as to the Order granted:

DISTINCT INFRASTRUCTURE GROUP INC.

Per:



3. The costs of the application shall be awarded on a full indemnity basis.
4. This Order may be consented to by facsimile or PDF and in counterpart and any such 

facsimile, electronic, or counterpart copy of this Consent Order shall be deemed to be an 
original and shall have the same force and effect as an original.

l4tisttee-of the Court of Queen’s Bench of Alberta
yvfAjv^i

Approved as to die Order granted:

MEGA DIESEL EXCAVATING LTD.

Pen

DISTINCT INFRASTRUCTURE GROUP INC.
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Government Corporation/Non-Profit Search
Of Alberta ■ Corporate Registration System

Date of Search: 
Time of Search: 
Search provided by:

2018/08/08 
02:37 PM 
JOY ROSIN

Service Request Number: 29456718
Customer Reference Number:

Corporate Access Number: 2020144685
Legal Entity Name: IVAC SERVICES WEST INC.

Legal Entity Status: Active
Alberta Corporation Type: Named Alberta Corporation 
Method of Registration: Amalgamation 
Registration Date: 2017/01/03 YYYY/MM/DD

This is EXHIBIT “ & 

Affidavit of_CW^-
referred to injthe 
Jjsi ChGSyl

Sworn before me at do 

in tbe-Pfovirree of Brttj5b_Columbia this

Registered Office:
Street: 2300,10180-101 STREET
City: EDMONTON
Province: ALBERTA
Postal Code: T5J 1V3

Records Address:
Street:.
City: 
Province: 
Postal Code:

2300, 10180-101 STREET 
EDMONTON 
ALBERTA 
T5J 1V3

Directors:

Last Name: AGIUS
First Name: ALEXANDER
Middle Name: JOSEPH
Street/Box Number: 2938 COULSON COURT
City: MISSISSAUGA
Province: ONTARIO
Postal Code: L5M 5S8

Last Name: BETTENCOURT
First Name: EMANUEL (MANNY)
Street/Box Number: 305 GLEBEHOLME BLVD.
City: TORONTO
Province: ONTARIO
Postal Code: M4J 1T1

Page 1 of 3
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Last Name: LANNI
First Name: GIUSEPPE (JOE)
Street/Box Number: 9 WARWOOD ROAD 
City: ETOBICOKE
Province: ONTARIO
Postal Code: M9B 5B2

Voting Shareholders:

Legal Entity Name: 
Corporate Access Number: 
Street:
City:
Province:
Postal Code:
Percent Of Voting Shares:

DISTINCT INFRASTRUCTURE GROUP INC. 
2017017928
2300,10180- 101 STREET 
EDMONTON 
ALBERTA 
T5J 1V3 
100

Details From Current Articles:

The information in this legal entity table supersedes equivalent electronic attachments

Share Structure: SEE ATTACHED SCHEDULE
Share Transfers Restrictions: SEE ATTACHED SCHEDULE
Min Number Of Directors: 
Max Number Of Directors: 
Business Restricted To: 
Business Restricted From: 
Other Provisions:

1
7
NONE
NONE
SEE ATTACHED SCHEDULE

"A"
"B"

"C"

Other Information: 

Amalgamation Predecessors:

Corporate Access Number Legal Entity Name
2018107868 IVAC SERVICES LTD.
2010032585 MEGA DIESEL EXCAVATING LTD.

Last Annual Return Filed:

File Year Date Filed (YYYY/MM/BD)
2018 2018/03/01

Filing History:

List Date (YYYY/MM/DD) Type of Filing
2017/01/03 Amalgamate Alberta Corporation
2018/03/01 Enter Annual Returns for Alberta and Extra-Provincial Corp.

Page 2 of 3
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Attachments:

Attachment Type Microfilm Bar Code Date Recorded (YYYY/MM/DD)
Statutory Declaration 10000907114945477 2017/01/03
Share Structure ELECTRONIC 2017/01/03
Restrictions on Share Transfers ELECTRONIC 2017/01/03
Other Rules or Provisions ELECTRONIC 2017/01/03

This is to certify that, as of this date, the above information is an accurate reproduction of data contained within the official 
records of the Corporate Registry.

Page 3 of 3
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XhisrisjEXHI^ 
Affidavit of 2LS ‘‘ referred to In the

Sworn before me at

r Ufexo/y

Writ of Enforcement
Financing Statement 
Civil Enforcement Act

n’s Bench Of Alberta
Court File Number 

1703 13921
Type of Judgment

| | Employmel[H Crown

This Wpfauthorizes enforcement proceedings in accordance with the Civil Enforcement Act The particulars of the

Debtor .V
OccupationSelect one [53 Business Q Individual 

i Business Name or Last Name First Name Middle Name

Street Address
2300,10180- 101 Street

City
Edmonton

Province
AB

Postal Code 
T5J 1V3

Gender
QF

Birthdale 
(if known)

yyyy-mm-dd

Creditor

Select one 153 Business [~1 Individual
Personal Prarrerty

' 1 Business Name or Last Name First Name Middle Name

(Wood | Chris [Aron |
Street Address City Province Postal Code
c/o Bosecke & Associates 102, 9333 - 47 Street NW Edmonton AB T6B 2R7
£3 Additional Debtors and Creditors and/or other information listed on attached addendum.
I—| If claiming priority based on an Attachment Order or partial i 
t-1 Assignment, indicate previous P.P.R. Registration Number.

23

Date of Judgment (or date Judgment effective, if different) 31 pay of
day

July
month

2017
year

Original Judgment 

Post Judgment Interest

[$ 422,398^81 |

$

Costs

Current Amount Owing

[$_________2,390,64 |

$ 424,789a45

Solicitor/Agent/Creditpr
Peronal Property

NamelnFuD
| Bosecke & Associates

Street Address City Province Postal Code
102,9333 - 47 Street Edmonton Alberta T6B 2R7
Telephone Number
780-469-0494

Fax Number
780-469-4181

Call Box Your Reference Number
2409917

To Register Against Serial # Gdods at Peispnal Property Registry, complete the following: =
Serial Number Year (yyyy) Make and Model Category
(Only appEcable to serial number goods, e.g. motor vehicles.)

\I I
Name of Person Authorized to Complete this Form (PRINT) 

Sal Tinajero
REG3342 (2013/03J ' SALVADOR TINAJERO

Barrister & Solicitor

Registry Agent Office Use Only 
Data of Submission (yyyy/mm/dd) : .

Page I of 2



Form 10.1
Civil Enforcement Regulation 

Financing Statement

Writ of Enforcement Addendum

DEBTOR Individual □ ___ Male
____Female

Distinct Infrastructure Group Inc.

2300,10180 - 101 Street Edmonton

Address City

Court File Number: 1703 13921

Other X
yyyy/mm/dd

Alberta T5J1V3

Province Postal Code

CREDITOR Individual □ Other X P.P.R. Party Code_____

Mega Diesel Holdings Ltd.

102, 9333 - 47 Street NW Edmonton Alberta T6B 2R7

X ADDITIONAL INFORMATION

Please find attached, filed Bill of Costs filed with the court on August 21, 2017 for reference if needed.

Control Number

PagecL of <2,
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Government 
of Alberta ■

Personal Property Registry 
Search Results Report Page as of 49

Search ID#: Z10982803

Business Debtor Search Port 

DISTINCT INFRASTRUCTURE GROUP INC
Search ID #: Z10962803 Date of Search: 2018-Dec-06 Tima of Search: 10:14:52

Registration Number: 17090137319 Registration Type WRIT OF ENFORCEMENT

Registration Date: 2017-Sep-01 Registration Status: Current

Expiry Date: 2Q19-Sep-0123:59:59

Issued In Edmonton Judicial Centre

Court Fite Number is 170313921

Judgment Date is 2017-Jul-31

This Writ was issued on 2017-Sep-Q1

Type of Judgment is Other

Original Judgment Amount: $422,398.81 Costs Are: $2,390.64
Post Judgment Interest: $3,616.31 Current Amount Owing: $428,604.76

Exact Match on: Debtor No: 6

Amendments to Registration

18080930601 Amendment 2018-Aug-09
18081031345 Amendment 2018-Aug-10
18101203555 Amendment 2018-Oct-12
18120516483 Amendment 2018-Dec*05

Solicitor /. Agent

BOSECKE & ASSOCIATES 
102,9333-47 STREET 
EDMONTON, AB T6B 2R7

Phone #: 780 469 0494 Fax Ik 780 469 4181

Etehtertel

Reference #: 2409917 
This is EXHIBIT
Affidavit of ^XkK:C

•b “ referral 
Ll/iSO/7

to in the

Sworn before me at.

A CTimmJs«l6rier for taking Affidavits 
injJw'Province of British Columbia



Government Personal Property Registry
of Alberta ■ Search Results Report Page 39 of 49

Search IDfr. Z10982803

Block Status
1 MEGA DIESEL EXCAVATING LTD.

2300,10180-101 STREEET
EDMONTON. ABT5J1V3

Deleted by 
18080830601

Block Status
2 DISTINCT INFRASTRUCTURE GROUP INC.

2300,10180-101 STREEET
EDMONTON, ABTSJ1V3

Deleted by 
18101203SS5

Block .SMUS
3 JVAC SERVICES WEST INC.

2300,10180-101 STREET
EDMONTNO,ABT5J1V3

Deleted by 
18081031345

Block Status
4 IVAC SERVICES WEST INC.

2300,10180-101 STREET
EDMONTON, ABT5J1V3

Current by 
18081031345

Block Status
5 MEGA DIESEL EXCAVATING LTD.

2300,10180-101 STREEET
EDMONTON, ABT5J1V3

Deleted by 
18101203555

Block Stefias
6 DISTINCT INFRASTRUCTURE GROUP INC.

2300,10180-101 STREET
EDMONTON, ABTSJ1V3

Current by 
18101203555

Block Status
7 MEGA DIESEL EXCAVATING LTD.

2300,10180-101 STREET
EDMONTON, ABT5J1V3

Current by 
18101203555

SreriMs)
Block Status
1 WOOD, CHRIS, ARON

C/O BOSECKE & ASSOCIATES 102,933347 ST
EDMONTON, ABT6B2R7

Current

Block Status
2 MEGA DIESEL HOLDINGS LTD.

102,933347 STREET NW
EDMONTON, ABT6B2R7

Current



Government Personal Property Registry
Of Alberta ■ Search Results Report

Search ID#: Z10982SQ3

Collateral: Serial Number-Goods
Block

1

Serial Numhei
1FTSW31P54EC30274

ysat
2004

Make and Model

Ford, F350

Category

MV-Motor Vehicle

2 3GTPZVE72DG121819 2013 GMC, Sierra 1500 MV-Motor Vehicle

3 3GTU2UEC8EG104172 2014 GMC, Sierra 1500 MV-Motor Vehicle

4 4ZECH202681054374 2008 Load Trail, 7x20 T/ACa TR - Trailer

5 70000020100048 2000 Skyreach Utility Trailer, TR-Trailer

6 5KKPALDR0DPFJ2264 2013 Western Star with Tornado MV - Motor Vehicle

7 5KKPALDR6DP8Z2142 2013 Western Star with Tornado MV - Motor Vehicle

8 5KKPALDRXDPFA997S 2013 Western Star with Foremos MV - Motor Vehicle

9 5KKPALD10EPFP3870 2014 Western Star with Foremos MV-Motor Vehicle

10 5KKPALD12EPF3871 2014 Western Star with Foremos MV - Motor Vehlda

11 5KKPAL012FPGK2Q56 2015 Western Star Tomado F4 S MV-Motor Vehicle

12 SLP217FC7U0910325 2008 JCB, 217a MV-MotorVehlda

13 670902680 2009 Westeel, 4100 L Fuel Vaul TR-Trailer

14 5KKPALD12EPFP3871 2014 Western Star with Foremos MV-Motor Vehlda

15 5KKPALD17FPGB2242 2015 Western Star Truck with H MV-Motor Vehide

16 5KKPALD12FPGK2956 2015 Western Star Truck with 4 MV-Motor Vehicle

17 3GTU2UEC8EG194172 2014 GMC Sierra 1500 MV-Motor Vehide

Partictiiats
Slask AOtmianaUnfetmatlCT

1

Page 40 of 49

Status

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18120516483

Current By 
18120516483

Current By 
18120516483

Current By 
18120516483

Status

Current



Government 
of Alberta ■

Personal Property Registry 
Search Results Report

Search ID& Z1G982803

Page 41 of 49

Address for Creditor 
WOOD, CHRIS. ARON
c/o Bosecke & Associates 102,9333-47 Street NW 
Edmonton, AB • Alberta T6B 2R7

Block AddlttonaLlnfanHatian
2 SWORN FINANCIAL STATEMENT OF DEBTOR RECEIVED ON OCTOBER 2,2018

Status
Current By 
18101203555

Block Additional Information 

3 FULL DESCRIPTION AS FOLLOWS:

Status

Current By 
18101203555

4ZECH202681054374 : 2008: Load Trail, 7 x20 T/A Car Hauler: TR - Trailer 
70000020100046:2000: Skyreach Utility Trailer, width G'Blennth 20': TR -Trailer 
5KKPALDR0DPFJ2264:2013: Western Star with TamadaF4 Slope, 4900SB: MV - Motor 
Vehicle
5KKPALDR6DPBZ2142:2013: Western Star with TomadoF4 Slope, 4900SB: MV - Motor 
Vehide
5KKPALDRXDPFA9979:2013: Western Star with Foremost 2000 Hydrovac System, 
4900SB: MV - Motor Vehide
5KKPALD10EPFP3870:: 2014: Western Star with Foremost 2000 Hydrovac System, 
4900SB: MV - Motor Vehide
5KKPALD12EPF3B71:2014: Western Star with Foremost 2000 Hydrovac System, 4900SB 
: MV-Motor Vehide
5KKPALD12FPGK2056:2015: Western Star Tornado F4 Slope, 4S00SB: MV - Motor 
Vehide
670902680 : 2009: Westeel, 4100 L Fuel Vault: TR - Trailer

Black AddittonaUnfgnnatlon Status
Non-Serial Good: Current By 

18101203555
4

Construction Equipment
Hammer 8550 Hammer
Hoe Attachment NPK Hoe Pack
Shoring Boxes GME Ught 10* Panels. (Quantify listed as 23)
Sewage Tank 500 Gal Sewage Tank
Water Tank 500 Gal Water Tank
2008 Storage Container ACC-11392 8x20’ Storage Container
2000 Mobile Office Atco ATC-16194

Black AddWonat Information Status

5 Current By 
18120516483



Tab E



This is EXHIBIT ” referre^ to in the 
Affidavit of...C.W^__\J.tead________
Sworn before me at (Cp

in the Province of British Columbia this

COURT FILE NUMBER 1703 21939

COURT

PLAINTIFFS
(Applicants)

DEFENDANT
(Respondent)

DOCUMENT

COURT OF QUEEN’S BENCH OF ALB

JUDICIAL CENTRE EDMONTON

CHRIS ARON WOOD and MEGA DIESEL 
HOLDINGS LTD.

DISTINCT INFRASTRUCTURE GROUP INC.

ORDER FOR SUMMARY JUDGMENT

Co>

ADDRESS FOR 
SERVICE AND 
CONTACT 
INFORMATION OF 
PARTY FILING THIS 
DOCUMENT

BOSECKE & ASSOCIATES 
Attention: Sat Tinajero 
102,9333 47 Street 
Edmonton, Alberta, T6B 2R7 
Tel: 780-469-0494 
Fax: 780-469-4181 
File: 2402718

Court

DATE ON WHICH ORDER WAS PRONOUNCED: 

NAME OF MASTER WHO MADE THIS ORDER: 

LOCATION OF HEARING:

September 13,2018 

W.S. Schlosscr 

Edmonton, Alberta

UPON THE APPLICATION of the Plaintiffs; AND UPON having read the affidavit of Chns 
Wood; AND UPON having read the affidavit of Royston Rachpaul; AND UPON having heard 
representations from counsel for the Plaintiffs and the Defendant;

IT IS HEREBY ORDERED THAT:

1. The Plaintiffs are granted summary judgment.

2. In accordance with paragraph 2.5(a) of the Share Purchase Agreement between the parties (the 
“SPA”), the Defendant is ordered to pay to the Plaintiffs a Working Capital Adjustment in the 
amount of 583,045.00 plus interest pursuant to the Judgment Interest Act, RSA, 2000 c J-l from 
October 29,2017, the date the cause of action arose.



-2-

3. In accordance with paragraph 2.3(h) of the SPA, the Defendant is ordered to pay to the Plaintiffs 
a Corporate Debt Adjustment in the amount of $66,877.00 plus interest pursuant to the Judgment 
Interest Ad, RSA. 2000 c J-1 from October 29,2017, the date the cause of action arose.

4. The Plaintiffs are awarded costs of this action to be assessed pursuant to Schedule C, Column 2, 
of the Alberta Rules of Court, Alta Reg 124/2010.

Master of the Court of Queen’s Bench of Alberta
"W.S. Schlosser”

/****«i«v4 r%F /"litoon^

APPROVED AS TO FORM AND CONTENTS BY:

BOSECKE & ASSOCIATES

Solicitor for the Plaintiffs

bishop & McKenzie llp

Graham W. Sanson 
Solicitor for the Defendant
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TMs is EXHIBIT " f~ " referrec/to in the
Affidavit nt CWa i a/qp/Z-----------

31

Sworn before me at 

in th
Writ of Enforcement

Financing Statement 
Civil Enforcement Act

Court Location/ Court File Number Type of Judgment
| Court o^ueen's Bench of Alberta________ 11703 21939______________ | Q Crown □ Employine^tat^ii*^other |

This Writ authorizes enforcement proceedings In accordance with the CMI Enforcement Act The particulars of the Writ are as follows:
Debtor
Select one fx] Business Q Individual 1 Occupal‘on

1 Business Name or Last Name
Distinct Infrastructure Group Inc.

First Name Middle Name

Street Address City Province Postal Code
2300,10180-101 Street Edmonton Alberta T5J1V3

Gender
□M of

3irthdate yyyy-mm-dd
If known)

Creditor
Select one Q Business [x] Individual
Perecnal Property 
Registry (P.P.R.)
Party Code Business Name or Last Name

I (wood
First Name

I Chris
Middle Name

Aron
Street Address
c/o Bosecke & Associates 102,9333 - 47 Street

City
Edmonton

Province Postal Code
Alberta T6B 2R7

fx] Additional Debtors and Creditors and/or other information listed on attached addendum.
i—i If claiming priority based on an Attachment Order or partial i i
L-1 Assignment, indicate previous P.P.R. Registration Number. | |

Date of Judgment (or date Judgment effective, if different) 13 day of September , 2018
day month year

Original Judgment |$ 150,976J4 | Costs $ 3,168.^7 |

Post Judgment Interest $ A Current Amount Owing $ 154.145J1

Soiicltor/Agent/Creditor
Personal Praierty 
Registry (P.P.R.) 
Party Code Name in Full

Bosecke & Associates
Street Address City Province Postal Code
102,9333 - 47 Street Edmonton Alberta T6B 2R7
Telephone Number Fax Number Call Box Your Reference Number
780-469-0494 780-469-4181 E 101 2402718

complete the following:
Serial Number
(Only applicable to serial number goods, e.g. motor vehicles.)

Year (yyyy) Make and Model Category

Name of Person Authorized to Complete this Form (PRINT) Registry Agent Office Use Only
SALVADOR TINAJERO | £^aifS“fe"issl<>n«vynfA»n>/*» 

Barrister & Solicitor
Page / of Q-
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Writ of Enforcement Addendum
Financing Statement 

Civil Enforcement Act

Court Fils Number

I 1703 21939 I

Debtor
Select one | | Business Q Individual

> Business Name or Last Name

I
First Name

I
Middle Name

I I
Street Address City Province Postal Code

I
Gender Birthdate
Qm Qf |(lfknown>

yyyy-mm-dd

I
Occupation Debtor’s Block Number (if adding alias)

I I
Debtor
Select one | | Business Q Individual

Business Name or Last Name

I
First Name

l
Middle Name

I
Street Address City Province

I
Postal Code

I
Gender Birthdate
□m Qf |<ifknown>

yyyy-mm-dd

I
Occupation

I
Debtor's Block Number (if adding alias)

I I
Creditor
Select one Q Business Q Individual

Pereonal Property
Registry (P.P.R.)
Party Code Business Name or Last Name

| (Mega Diesel Holdings Ltd.
First Name Middle Name

I
Street Address
|c/o Bosecke & Associates 102,9333 - 47 Street NW

City
Edmonton

Province
Alberta

Postal Code
T6B 2R71

Creditor
Select one Business Q] Individual

Persona) Property
Registry (P.P.R.)
Party Code Business Name or Last Name First Name

I
Middle Name

Street Address

I
City Province Postal Code

I
Additional Information

Page c2_ ofREG3343 Rev. 2013-03 Registry Agent Office Use Only
Date of Submission (yyyy-mm-dd)
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Government Personal Property Registry
of Alberta ■ Search Results Report Page 44 of 49

Search ID#: Z10982803

Business Debtor Search For:
DISTINCT INFRASTRUCTURE GROUP INC
Search ID#: Z10982803 Date of Search: 2018-Dec-06 Time of Search: 10:14:52

Registration Number: 18101524102 Registration Type: WRIT OF ENFORCEMENT

Registration Date: 2018*Oct-15 Registration Status: Current

Expiry Date: 2020-0ct-15 23:59:59

Issued in Edmonton Judicial Centre 

Court File Number is 170321939 

Judgment Date is 2018-Sep-13 

This Writ was issued on 2Q18-Oct-10 

Type of Judgment is Other

Original Judgment Amount $150,976.14 Costs Are: $3,168.97

Post Judgment Interest $0.00 CurrentAmountOwing: $154,145.11

Exact Match on: Debtor No: 1

Solicitor/Aoent

BOSECKE & ASSOCIATES 
102,9333-47 STREET 
EDMONTON, AB T6B 2R7

Phone#: 780 469 0494 Fax#: 780 469 4181 Reference #: 2402718

Psbteitet
Block

1 DISTINCT INFRASTRUCTURE GROUP INC.
2300,10180-101 STREET 
EDMONTON, ABT5J1V3

This is EXHIBIT “ “ referred to in the
Affidavit ofcLvv'f \ kitgcsflitQrtei

Block

1

Sworn before me at fCp

in theprovince of B 
l'

umbia thte,

Status

Current

Status

Current



Government Personal Property Registry
Of Alberta I Search Results Report

Search 10#: Z10982803

WOOD. CHRIS, ARON
C/O BOSECKE & ASSOCIATES 102,9333-47 ST 
EDMONTON. ABT6B2R7

Block

2 MEGA DIESEL HOLDINGS LTD.
C/O BOSECKE & ASSOCIATES 102,9333-47 ST 
EDMONTON, AB T6B 2R7

Page 45 of 49

Status
Current
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Government 
of Alberta ■

Personal Property Registry 
Search Results Report Page 2 of 49

Search ID#: 210982803

Business Debtor Search For.

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: Z10982803 Date of Search: 2018-Dec-06 Time of Search: 10:14:52

Registration Number 14032420718 Registration Type: SECURITY AGREEMENT

Registration Date: 2014-Mar-24 Registration Status: Current

Expiry Date: 2024-Mar-24 23:59:59

Exact Match on: Debtor No: 3

Amendments to Registration

17030623273 Amendment 2017-Mar-06

Debtorfsl

Blssk Statue
1 QE2 ACQUISITION CORP.

1981 - 246 STEWART GREEN SW 
CALGARY, ABT3H3C8

Deleted by 
17030623273

Block Status '

2 PILLAR CONTRACTING LTD.
1981 - 246 STEWART GREEN SW 
CALGARY, ABT3H 3C3

Current

Block Status

3 DISTINCT INFRASTRUCTURE GROUP INC. Current by
1981 - 246 STEWART GREEN SW 17030623273
CALGARY. AS T3H3C0

Secured Party/Parties

Block

1 ELEMENT FLEET MANAGEMENT INC. 
900 - 4 ROBERT SPECK PARKWAY 
MISSISSAUGA, ON L4Z1S1

Collateral: General

■i*
'his is EXHIBIT 
Affidavit of /

' referred t<

Status 

/in thsCurrent

?wnrn before me at

forming Affidavits
in the ProvinjJw British Columbia



Government Personal Property Registiy
Of Alberta ■ Search Results Report Page 3 of49

Search ID#: Z10982803

Block Description Status

1 All present and after-acquired motor vehicles and other goods Current

2 provided to tee debtor by the secured party pursuant to one or Current

3 more lease agreements and all accessions thereto and proceeds Current

4 thereof, including money, chattel paper, intangibles, goods, Current

5 accounts, documents of title, Instniments, investment property, Current

6 substitutions, trade ins, licences, insurance proceeds and any Current

7 other form of proceeds. Current

Particulars

Block Additional Informatton Status

1 Changed debtor name from QE2 ACQUISITION CORP. to DISTINCT INFRASTRUCTURE Current By
GROUP INC. 17030623273



Government
of Alberta ■

Search ID#: Z10982803

Personal Property Registry
Search Results Report page 4 of 49

Business Debtor Search For 

DISTINCT INFRASTRUCTURE GROUP INC

Search ID #: Z10982803 Date of Search: 2018-Dec-06 Time of Search: 10:14:52

Registration Number 14041537328 Registration Type: SECURITY AGREEMENT

Registration Date: 2014-Apr-ll5 Registration Status: Current

Expiry Date: 2020-Apr-15 23:59:59

Exact Match an: Debtor No: 4

Amendments to Registration

17050517387 Amendment 2017-May-05

Debt<?r(s)
Block

1 MEGA DIESEL EXCAVATING LTD. 
22434 TWP 534
SHERWOOD PARK, AB T8A4G3

Btock

2 WOOD, CHRISTOPHER, ARON
5493 SOUTH PERIMETER WAY 
KELOWNA, BC V1W5H9

Stock

3 WOOD, ARON, CHRISTOPHER 
5493 SOUTH PERIMETER WAY 
KELOWNA, BCV1W5H9

Status

Current

Status

Deleted by 
17050517387

Birth Date:
1973-ApM6

Status

Deleted by 
17050517387

Birth Date:
1973-Apr-IG

4 DISTINCT INFRASTRUCTURE GROUP INC. 
2300,10180*101 STREET 
EDMONTON, ABT5J1V3

Currant by 
17050517387



Government
of Alberta ■

Search ID#: 210962803

Personal Property Registry
Search Results Report Page 5 of49

Secured Patty / Parties

Block Status

1 ELEMENT FINANCIAL CORPORATION Current
161 BAY STREET, SUITE 4600, PO BOX 621 
TORONTO, ON M5J2S1

.Pp|lat?ialLS?rigl.Nvim»?9r„,Q99d§
filocft Serial Number Year Make and Model Category Status

1 5KKPALD12EPFP3871 2014 WSTRN STAR TRI-DRIVE MV-Motor Vehlde Current

Collateral: General

Slash Re&srlptlan status
1 1 NEW 2014 WESTERN STAR TRI DRIVE TRI-DRIVE HWY TRACTOR S/N Current

5KKPALD12EPFP3871
1 NEW 2014 SOG HYDRO SVS2000 HYDROVAC S/N WO5-028741

TOGETHER WITH ANY AND ALL PRESENT AND FUTURE ACQUIRED PARTS,
ATTACHMENTS. ACCESSORIES, ACCESSIONS, ADDITIONS, SUBSTITUTIONS,
IMPROVEMENTS, REPAIR AND REPLACEMENT PARTS AND OTHER EQUIPMENT 
PLACED ON OR FORMING PART OF THE GOODS DESCRIBED HEREIN AND ANY 
PROCEEDS THEREOF AND THEREFROM INCLUDING. WITHOUT LIMITATION, ANY 
AND ALL PROCEEDS IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY SALE AND OR DEALINGS WITH THE COLUTERAL OR PROCEEDS THEREOF 
AND WITHOUT LIMITATION, MONEY, CHEQUES, DEPOSITS IN DEPOSIT TAKING 
INSTITUTIONS, GOODS. ACCOUNTS RECEIVABLE, RENTS OR OTHER PAYMENTS 
ARISING FROM THE LEASE OF THE COLLATERAL, INCLUDING ALL GOODS,
SECURITIES, INSTRUMENTS, DOCUMENTS OF TITLE, CHATTEL PAPER, INTANGIBLES 
(AS DERNED IN THE PERSONAL PROPERTY SECURITY ACT), RIGHTS OF 
INSURANCE PAYMENTS OR ANY OTHER PAYMENT AS INDEMNITY OR 
COMPENSATION FOR LOSS OR DAMAGE TO THE COLUTERAL OR PROCEEDS OF 
THE COLUTERAL.



Government
of Alberta ■

Search ID#: Z10982803

Personal Property Registry
Search Results Report Page 6 of 49

Business Debtor Search J-ok 

DISTINCT INFRASTRUCTURE GROUP INC

Search ID #: Z10982803 Data of Search: 2018>Deo06 Time of Search: 10:14^2

Reglstratiori Number 14123010647 Registration Type: SECURITY AGREEMENT

Registration Date: 2014-Dec-30 Registration Status: Current

Expiry Date: 2020-Dec-30 23:59:59

Exact Match on: Debtor No: 6

AmemelmfiDte to-ReafeliatiffiD

17020725823 Amendment 2017-Feb-G7

17020809849 Amendment 2017-Feb-08

17020914190 Amendment 2017-Feb-09

17031006622 Amendment 2017*Mar-10

P.efrtoils)

Block Status

1 MEGA DIESEL EXCAVATING LTD.
409116AVENW
EDMONTON, AB TBS 1G3

Deleted by 
17020809849

Block Status

2 WOOD, CHRISTOPHER. ARON
409116 AVENW
EDMONTON, AB TBS 1G3

Deleted by 
17020809849

Birth Date:
1973-Apr-16

Block Status

3 WOOD, CHRISTOPHER, A
409116 AVENW
EDMONTON, AB TBS 1G3

Deleted by 
17020809849

Birth Date: 
1973-Apr-1B



Government
of Alberta ■

Search ID#: Z10982803
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4 WOOD. CHRISTOPHER 
40S116AVENW 
EDMONTON, AB T6S 1(33

Block

5 WOOD. CHRIS 
409116AVENW 
EDMONTON. AB TBS 1G3

Block

6 DISTINCT INFRASTRUCTURE GROUP INC.
409116 AVENW 
EDMONTON. AB TBS 1G3

Birth Date: 
1973-ApMB

Birth Date: 
1973-Apr-16

Status

Deleted by 
17020809849

Status

Deleted by 
17020809849

Status

Current by 
17020809849

Block

7 MEGA DIESEL EXCAVATING LTD.
409116 AVENW 
EDMONTON, AB TBS 1G3

Status

Deleted by 
17031006622

Block

8 IVAC SERVICES WEST INC.
409116 AVENW 
EDMONTON, AB TBS 1G3

Statu?
Current by 
17031006622

Secured Party/Parties

Block Status

1 CIT FINANCIAL LTD.
5035 SOUTH SERVICE ROAD 
BURUNGTON, ON L7R 4C8

Deleted by 
17020725823

Block

2 LBELENC.
5035 SOUTH SERVICE ROAD 
BURUNGTON, ON L7R4C8

Status

Current by 
17020725823

Collateral: Serial NumheiJaQods

Block Serial Number leal Make and Model Category Status

1 5KKPALD12FPGK2956 2015 WESTERN STAR TRI DRIVE MV-Motor Vehicle Current



Government Personal Property Registry
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Search ID#: Z1O9028O3

Collateral: General

Block Description Status

1 ONE (1)2014 TORNADO F4 SLOPE HYDROVAC UNIT S/N: 028726 TOGETHER Current
WITH ALL ATTACHMENTS, ACCESSORIES. ACCESSIONS, REPLACEMENTS,
SUBSTITUTIONS, ADDITIONS AND IMPROVEMENTS THERETO. PROCEEDS; GOODS,
CHATTEL PAPER. INVESTMENT PROPERTY, DOCUMENTS OF TITLE, INSTRUMENTS,
MONEY AND INTANGIBLES (ALLAS DEFINED IN THE PERSONAL PROPERTY 
SECURITY ACT) AND INCLUDING INSURANCE PROCEEDS.
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Business Debtor Search Foe 

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: Z10962803 Date of Search: Z01S<Dec-06 Time of Search: 10:14:52

Registration Number. 16031522028 Registration Type: SECURITY AGREEMENT

Registration Date: 2016-Mar-15 Registration Status: Current

Expiry Date: 2021-Mar-15 23:59:59

Exact Match on: Debtor No: 2

Amendments to Registration

18022629602 Amendment 2018-Feb-26

Pshterfet

Block Status

1 DISTINCTTECH INC.
77 BELFIELD ROAD
TORONTO, ON M9W1G6

Current

Block Status

2 DISTINCT INFRASTRUCTURE GROUP INC.
333-7TH AVENUE
CALGARY, ABT2P2Z1

Current

Secured Party/Parties

Block Status

1 ELEMENT FINANCIAL INC
900-4 ROBERT SPECK PARKWAY 
MISSISSAUGA, ON L4Z1S1

Deleted by 
18022629602

Block Status

2 ELEMENT FINANCIAL INC, WITH AN ASSUMED NAME OF EFN FINANCIAL INC Deleted by
900-4 ROBERT SPECK PARKWAY 18022629602
MISSISSAUGA, ON L4Z1S1

Block

3

Status



Government
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EFN FINANCIAL INC
900-4 ROBERT SPECK PARKWAY
MISSISSAUGA, ON L4Z1S1

Deleted by 
18022629502

Block

4 CWB NL FINANCIAL INC. 
1525 BUFFALO PLACE 
WINNIPEG, MB R3T1L9

Status

Current by 
18022629602

Collateral: Serial Number Goods

Block Seriat Number Year

1 1NKDX4EX7HJ986318 2017

2 1NKDX4EX9HJ986319 2017

Matoand fflptiel Category

KENWORTH T8Q0 MV - Motor Vehicle

KENWORTH1900 MV - Motor Vehicle

Status

Current

Current

CellatetalLg-fiperal
Block Description

1 ONE 2017 KENWORTH T800TRIDEM VAC TRUCK SN 1NKDX4EX7HJ98B318
ONE 2017 KENWORTH T800 TRIDEM VAC TRUCK SN 1NKDX4EX9HJ986319 
ONE 2016 FOREMOST 2000 HYDROVAC UNIT SN 63325 
ONE 2016 FOREMOST 2000 HYDROVAC UNIT SN 63326 
TOGETHER WITH ANY AND ALL PRESENT AND FUTURE ACQUIRED PARTS. 
ATTACHMENTS, ACCESSORIES, ACCESSIONS, ADDITIONS, SUBSTITUTIONS, 
IMPROVEMENTS, REPAIR AND REPLACEMENT PARTS AND OTHER EQUIPMENT 
PLACED ON OR FORMING PART OF THE GOODS DESCRIBED HEREIN AND ANY 
PROCEEDS THEREOF AND THEREFROM INCLUDING, WITHOUT LIMITATION, ANY 
AND ALL PROCEEDS IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY SALE AND OR DEAUNGS WITH THE COLLATERAL OR PROCEEDS THEREOF 
AND WITHOUT LIMITATION, MONEY, CHEQUES, DEPOSITS IN DEPOSIT TAKING 
INSTITUTIONS, GOODS, ACCOUNTS RECEIVABLE, RENTS OR OTHER PAYMENTS 
ARISING FROM THE LEASE OF THE COLLATERAL, INCLUDING ALL GOODS, 
SECURITIES, INSTRUMENTS, DOCUMENTS OF TITLE, CHATTEL PAPER. INTANGIBLES 
{AS DEFINED IN THE PERSONAL PROPERTY SECURITY ACT), RIGHTS OF 
INSURANCE PAYMENTS OR ANY OTHER PAYMENT AS INDEMNITY OR 
COMPENSATION FOR LOSS OR DAMAGE TO THE COLLATERAL OR PROCEEDS OF 
THE COLLATERAL.

Status

Current



Government 
of Alberta ■

Personal Property Registry
Search Results Report Page 11 of 49

Search IDfh Z10982803

Business Debtor Search For:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID #: Z109S2803 Date of Search: 2018-Dec-06 Time of Search; 10:14:52

Registration Number 16032213714 

Registration Date: 2016-Mar-22

Registration Type: SECURITY AGREEMENT

Registration Status: Current

Expiry Date; 2021-Mar-22 23:59:59

Exact Match on: Debtor No: 2

Pebtorfe)
Block Status

1 DISTINCTTECH INC. Current
77 BELFIELD ROAD, SUITE 100
TORONTO, ON M9W1G6

Block Status

2 DISTINCT INFRASTRUCTURE GROUP INC. Current
1600 333 - 7TH AVENUE
CALGARY. ABT2P2Z1

Secured Party/Parties

Block Status

1 ELEMENT FINANCIAL INC Current
900-4 ROBERT SPECK PARKWAY 
MISSISSAUGA, ON L4Z1S1

Collateral; Serial Number Goods

Block Serial Number Year Mata.anti.Maflgl fialgqprv Status

1 1FDUF5GT0GEA74377 2016 FORDF550 MV-Motor Vehicle Current

2 1FDUF5GT2GEA74381 2016 FORDF550 MV - Motor Vehicle Current

3 1FDUF5GT4GEA74379 2016 FORD F550 MV-Motor Vehicle Current

Collateral: General

Block ftsacrlFtlgn Status
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Government Personal Property Registry
Of Alberta ■ Search Results Report Page 12 of49

Search ID#: Z10982BD3

1 ONE NEW 2016 FORD F550 BUCKET TRUCK S/N1FDUF5GT0GEA74377CAV ONE Current
NEW 2016 ALTEC AT37G AERIAL DEVICE SIN 1015DE18341 
ONE NEW 2016 FORD FS50 BUCKET TRUCK S/N 1FDUF5(3T2GEA74381 C/W ONE 
NEW 2016 ALTEC AT376 AERIAL DEVICE S/N 1015DE18373 
ONE NEW 2016 FORD F550 BUCKET TRUCK S/N 1FDUF5GT4GEA74379 C/WONE 
NEW 2016 ALTEC AT37G AERIAL DEVICE S/N 1015DE18342 
TOGETHER WITH ANY AND ALL PRESENT AND FUTURE ACQUIRED PARTS,
ATTACHMENTS, ACCESSORIES, ACCESSIONS, ADDITIONS. SUBSTITUTIONS.
IMPROVEMENTS, REPAIR AND REPLACEMENT PARTS AND OTHER EQUIPMENT 
PLACED ON OR FORMING PART OF THE GOODS DESCRIBED HEREIN AND ANY 
PROCEEDS THEREOF AND THEREFROM INCLUDING, WITHOUT LIMITATION, ANY 
AND ALL PROCEEDS IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY SALE AND OR DEALINGS WITH THE COLLATERAL OR PROCEEDS THEREOF 
AND WITHOUT LIMITATION, MONEY, CHEQUES. DEPOSITS IN DEPOSIT TAKING 
INSTITUTIONS, GOODS, ACCOUNTS RECEIVABLE. RENTS OR OTHER PAYMENTS 
ARISING FROM THE LEASE OF THE COLLATERAL, INCLUDING ALL GOODS.
SECURITIES, INSTRUMENTS, DOCUMENTS OF TITLE, CHATTEL PAPER. INTANGIBLES 
(AS DEFINED IN THE PERSONAL PROPERTY SECURITY ACT), RIGHTS OF 
INSURANCE PAYMENTS OR ANY OTHER PAYMENT AS INDEMNITY OR 
COMPENSATION FOR LOSS OR DAMAGE TO THE COLUTERAL OR PROCEEDS OF 
THE COLLATERAL.
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of Alberta ■ Search Results Report Page 13 or 49
Search ID#: Z10982803

Business Debtor Search For:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: Z10982803 Date of Search: 2018-Dec-06 Time of Search: 10:14:52

Registration Number 16041919568 Registration Type: SECURITY AGREEMENT

Registration Date: 2016-Apr-19 Registration Status: Current

Expiry Date: 2021-Apr-19 23:59:59

Bract Match on: Debtor No: 2

Amendments to Registration

17030705167 Amendment 2017-Mar-07

Pebtorfe)

Btock Status

1 DISTINCTTECH INC.
77 BELFIELD ROAD, SUITE 100 
TORONTO, ON M9W1G6

Current

Bloch Status

2 DISTINCT INFRASTRUCTURE GROUP INC. Currant
77 BELFIELD ROAD, SUITE 100 
TORONTO, ON M9W1G6

Block

3 1VAC SERVICES WEST INC.
2300,10180-101 STREET 
EDMONTON, ABT5J1V3

Status

Current by 
17030705167

Secured Party/Parties

Block 

1

Status

Current

StatusBlock

ELEMENT FINANCIAL INC 
900-4 ROBERT SPECK PARKWAY 
MISSISSAUGA ON L4Z1S1
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2 EFN FINANCIAL INC.
9004 ROBERT SPECK PARKWAY 
MISSISSAUGA, ON L4Z1S1

Current

Collateral: Serial Number Goods

Block S9rial„Numh.gr Year Makeand Model Category Status

1 1NKDX4EX5H J986320 2017 KENWORTH T800 MV - Motor Vehicle Current

2 1NKDX4EXSHJ986322 2017 KENWORTH T800 MV-Motor Vehicle Current

Collateral: General

Block Raasiiptton Status

1 ONE 2017 KENWORTH T800TRIDEM VAC TRUCK SN1NKDX4EX5H J986320 Current
ONE 2017 KENWORTH T800 TRIDEM VAC TRUCK SN 1NKDX4EX9HJ986322 
ONE 2016 FOREMOST 2000 HYDRO VAC UNIT SN 63327 
ONE 2016 FOREMOST 2000 HYDRO VAC UNIT SN 63328 
TOGETHER WITH ANY AND ALL PRESENT AND FUTURE ACQUIRED PARTS.
ATTACHMENTS. ACCESSORIES, ACCESSIONS, ADDITIONS, SUBSTITUTIONS,
IMPROVEMENTS, REPAIR AND REPLACEMENT PARTS AND OTHER EQUIPMENT 
PLACED ON OR FORMING PART OF THE GOODS DESCRIBED HEREIN AND ANY 
PROCEEDS THEREOF AND THEREFROM INCLUDING, WITHOUT LIMITATION, ANY 
AND ALL PROCEEDS IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY SALE AND OR DEAUNGS WITH THE COLLATERAL OR PROCEEDS THEREOF 
AND WITHOUT LIMITATION, MONEY, CHEQUES, DEPOSITS IN DEPOSIT TAKING
jNsnnmoNs, goods, accounts receivable, rents or other payments 
ARISING FROM THE LEASE OF THE COLLATERAL, INCLUDING ALL GOODS.
SECURITIES, INSTRUMENTS, DOCUMENTS OF TITLE, CHATTEL PAPER, INTANGIBLES 
(AS DEFINED IN THE PERSONAL PROPERTY SECURITY ACT), RIGHTS OF 
INSURANCE PAYMENTS OR ANY OTHER PAYMENT AS INDEMNITY OR 
COMPENSATION FOR LOSS OR DAMAGE TO THE COLLATERAL OR PROCEEDS OF 
THE COLLATERAL.
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Search ID#: Z10982803

Business DebtorSearchFor:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: Z10982S03 Date of Search: 2018-Dec-G6 Time of Search: 10:14:52

Registration Number 16042527035 Registration Type: SECURITY AGREEMENT

Registration Date: 2016-Apr-25 Registration Statur. Current

Expiry Date: 2021-Apr-25 23:59:59

Exact Match on: Debtor No: 1

P.eb.teE(si
SifiSK Status

1 DISTINCT INFRASTRUCTURE GROUP INC. Current
180 STRATHMOOR DR 
SHERWOOD PARK, AEIT8H 2B7

S-eaufari-EartelEartlgs
Stock

1 JOHN DEERE FINANCIAL INC
3430 SUPERIOR COURT 
OAKVILLE, ON L6L0C4

Collateral: Serial Number Goods

filSSK SsttolHwnteE Year Make and Model Category Status

1 HCMACE60J00260113 2015 HITACHI ZX26U-5 MV - Motor Vehicle Current

Status

Current

Collateral: General

BlacK Description Status
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Search ID#: Z10982803

1 ONE HITACHI ZX26U-5 HITACHI COMPACT EXCAVATORS TOGETHER WITH ALL Current
ATTACHMENTS. ACCESSORIES, ACCESSIONS, REPLACEMENTS, SUBSTITUTIONS,
ADDITIONS AND IMPROVEMENTS THERETO AND ALL PROCEEDS OF EVERY 
TYPE, ITEM OR KIND IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY DEALING WITH COLLATERAL INCLUDING WITHOUT LIMITATION TRADE-INS,
EQUIPMENT, INVENTORY, GOODS, NOTES, CHATTEL PAPER, CONTRACT RIGHTS, 
ACCOUNTS, RENTAL PAYMENTS, SECURITIES, INTANGIBLES, DOCUMENTS OF 
TITLE AND MONEY AND ALL PROCEEDS OF PROCEEDS AND A RIGHT TO ANY 
INSURANCE PAYMENT AND ANY OTHER PAYMENT THAT INDEMNIFIES OR 
COMPENSATES FOR LOSS OR DAMAGE TO THE COLLATERAL OR THE PROCEEDS 
OF THE COLLATERAL
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PABing^sbtoLS.$areh far,

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: Z10982803 Date of Search: 2018-Dec*06 Time of Search: 10:14:52

Registration Number: 16042527095 

Registration Date: 2016-Apr-25

Registration Type: SECURITY AGREEMENT

Registration Status: Current

Expiry Date: 2021-Apr-25 23:59:59

Exact Match on: Debtor No: 1

P-Shtortel
Block Status

1 DISTINCT INFRASTRUCTURE GROUP INC. Current
180 STRATHMOOR DR 
SHERWOOD PARK, ABT8H2B7

Secured Party/ Parties

Block Status

1 JOHN DEERE FINANCIAL INC. Current
3430 SUPERIOR COURT 
OAKVILLE, ON L6LCC4

Collateral: Serial Number Goods

Slash Serial Number && Make and Model Category Status

1 HCMACB60V00260115 2015 HITACHI ZX26U-5 MV-Motor Vehicle Current

Collateral: General

BlflCh Description Status



Government Personal Property Registry
Of Alberta I Search Results Report

Sesrch ID#: Z10982803

1 ONE HITACHI ZX26U-5 HITACHI COMPACT EXCAVATORS TOGETHER WITH ALL
ATTACHMENTS, ACCESSORIES, ACCESSIONS, REPLACEMENTS, SUBSTITUTIONS. 
ADDITIONS AND IMPROVEMENTS THERETO AND ALL PROCEEDS OF EVERY 
TYPE, ITEM OR KINO IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY DEALING WITH COLLATERAL INCLUDING WITHOUT LIMITATION TRADE-INS, 
EQUIPMENT, INVENTORY, GOODS, NOTES, CHATTEL PAPER, CONTRACT RIGHTS, 
ACCOUNTS, RENTAL PAYMENTS, SECURITIES, INTANGIBLES, DOCUMENTS OF 
TITLE AND MONEY AND ALL PROCEEDS OF PROCEEDS AND A RIGHTTO ANY 
INSURANCE PAYMENT AND ANY OTHER PAYMENT THAT INDEMNIFIES OR 
COMPENSATES FOR LOSS OR DAMAGE TO THE COLLATERAL OR THE PROCEEDS 
OF THE COLLATERAL.

Page 18 of 49

Current
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Search ID#: Z10982B03

Business Debtor Search For:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID #: Z10982803 Date of Search: 2018-Dec-08 Time of Search: 10:14:52

Registration Number 16042527142 

Registration Date: 2016-Apr-25

ReglstraBonType: SECURITY AGREEMENT

Registration Status; Current

Expiry Date: 2021-Apr-25 23:59:59

Bract Match on: Debtor No: 1

Pgfrtor{s)
Block

1 DISTINCT INFRASTRUCTURE GROUP INC.
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H 2B7

Secwed.Party Hadiss
Block

1 JOHN DEERE FINANCIAUNC.
3430 SUPERIOR COURT 
OAKVILLE. ON L6LOC4

Collateral: Serial Number Goods

Slssk Serial Number Tear Makejmd Model Category Status

1 HCMACB60E00260119 2015 HITACHI ZX28U-5 MV - Motor Vehicle Current

Status

Current

Status

Current

Collateral;, Qgneral
filssk Rgacrlptlao Status



53

Government Personal Property Registry
Of Alberta ■ Search Results Report page 20 of49

Search ID#: Z10982803

1 ONE HfTACH! ZX26U-5 HITACHI COMPACT EXCAVATORS TOGETHER WITH ALL Curort
ATTACHMENTS, ACCESSORIES, ACCESSIONS, REPLACEMENTS, SUBSTITUTIONS,
ADDITIONS AND IMPROVEMENTS THERETO AND ALL PROCEEDS OF EVERY 
TYPE. ITEM OR KIND IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY DEALING WITH COLLATERAL INCLUDING WITHOUT LIMITATION TRADE-INS,
EQUIPMENT, INVENTORY, GOODS. NOTES, CHATTEL PAPER, CONTRACT RIGHTS,
ACCOUNTS, RENTAL PAYMENTS, SECURITIES, INTANGIBLES, DOCUMENTS OF 
TITLE AND MONEY AND ALL PROCEEDS OF PROCEEDS AND A RIGHT TO ANY 
INSURANCE PAYMENT AND ANY OTHER PAYMENT THAT INDEMNIFIES OR 
COMPENSATES FOR LOSS OR DAMAGE TO THE COLLATERAL OR THE PROCEEDS 
OF THE COLLATERAL.
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Search ID#: Z10982803

Business Debtor Search For:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: Z10S82803 Date of Search: 2018-Dec-OS Time of Search: 10:14:52

Registration Number: 16042527221 Registration Type: SECURITY AGREEMENT

Registration Date: 2016-Apr-25 Registration Status: Current

Expiry Date: 202l-Apr-25 23:59:59

Exact Match on: Debtor No: 1

Rsfetoifet

Stock Status

1 DISTINCT INFRASTRUCTURE GROUP INC.
180 STRATHMOOR DR
SHERWOOD PARK, AB T8H 2B7

Current

Secured Party / Parties

Block Stefas

1 JOHN DEERE FINANCIAL INC.
3430 SUPERIOR COURT 
OAKVILLE, ON L6L0C4

Current

Collateral: Serial Number Goods

Block Serial Number XS2L Mate and Model .Category Status

1 HCMADG60T00272915 2016 HITACHI 35U5ZFF MV-Motor Vehicle Current

Collateral: General

filssK Prefirtotlop Status
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Search ID#: 210982803

ONE HITACHI 35U5ZFF HITACHI COMPACT EXCAVATORS TOGETHER WITH All 
ATTACHMENTS, ACCESSORIES. ACCESSIONS, REPLACEMENTS, SUBSTITUTIONS, 
ADDITIONS AND IMPROVEMENTS THERETO AND ALL PROCEEDS OF EVERY 
TYPE, ITEM OR KIND IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY DEALING WITH COLLATERAL INCLUDING WITHOUT LIMITATION TRADE-INS, 
EQUIPMENT, INVENTORY. GOODS, NOTES, CHATTEL PAPER, CONTRACT RIGHTS, 
ACCOUNTS, RENTAL PAYMENTS, SECURITIES, INTANGIBLES, DOCUMENTS OF 
TITLE AND MONEY AND ALL PROCEEDS OF PROCEEDS AND A RIGHT TO ANY 
INSURANCE PAYMENT AND ANY OTHER PAYMENT THAT INDEMNIFIES OR 
COMPENSATES FOR LOSS OR DAMAGE TO THE COLLATERAL OR THE PROCEEDS 
OF THE COLLATERAL

Current
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Business Debtor Search For:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID #: Z10982803 Date of Search: 2018-Dec-06 Time of Search: 10:14:52

Registration Number. 16042527265 

Registration Date: 2016-Apr-25

Registration Type: SECURITY AGREEMENT 

Registration Status: Current

Expiry Date: 2021-Apr-25 23:59:59

Exact Match on: Debtor No: 1

P.gblpr(g)
Block Status

t DISTINCT INFRASTRUCTURE GROUP INC. Current
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H 2B7

Secured Party l Parties
Block Status

1 JOHN DEERE FINANCIAL INC. Current
3430 SUPERIOR COURT 
OAKVILLE, ON taOC4

Collateral: Serial Number Goods

Block Serial Number Year fflalw and.Mfljsl SsSsma Status

1 HCMADG60T00274048 2016 HITACHI 35U5ZFF MV-Motor Vehicle Current

Collateral: General

BlOBh Description StSlUS
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Search ID#: Z1Q982803

1 ONE HITACHI 35U5ZFF HITACHI COMPACT EXCAVATORS TOGETHER WITH ALL Current
ATTACHMENTS, ACCESSORIES. ACCESSIONS, REPLACEMENTS, SUBSTITUTIONS,
ADDITIONS AND IMPROVEMENTS THERETO AND ALL PROCEEDS OF EVERY 
TYPE, ITEM OR KIND IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY DEAUNG WITH COLUTERAL INCLUDING WITHOUT LIMITATION TRADE-INS,
EQUIPMENT, INVENTORY, GOODS, NOTES, CHATTEL PAPER, CONTRACT RIGHTS,
ACCOUNTS, RENTAL PAYMENTS, SECURITIES, INTANGIBLES. DOCUMENTS OF 
TITLE AND MONEY AND ALL PROCEEDS OF PROCEEDS AND A RIGHT TO ANY 
INSURANCE PAYMENT AND ANY OTHER PAYMENT THAT INDEMNIFIES OR 
COMPENSATES FOR LOSS OR DAMAGE TO THE COLLATERAL OR THE PROCEEDS 
OF THE COLLATERAL



Business Debtor Search For:

DISTINCT INFRASTRUCTURE GROUP INC
Search 10 #: 210982803 Date of Search: 2Q18-Dec-C6 Time of Search: 10:14:52

Government Personal Property Registry
Of Alberts! Search Results Report page as of 49

Search 10#: 210982803

Registration Number: 1604272143B Registration Type: SECURITY AGREEMENT

Registration Date: 201&Apr-27 Registration Status: Current

Expiry Date: 2021-Apr-27 23:59:59

Exact Match on: Debtor No: 2

Pehtorfs)

Block SMUS

1 DISTINCTTECH INC. Current
77 BELFIELD ROAD
TORONTO, ONM9W1G6

Block Status

2 DISTINCT INFRASTRUCTURE GROUP INC. Current
77 BELFIELD ROAD
TORONTO, ON M9W1G6

Secured Party/ Parties

Block Status
1 ELEMENT FINANCIAL INC Current

900-4 ROBERT SPECK PARKWAY
MISSISSAUGA, ON L4Z1S1

Block Status

2 EFN FINANCIAL INC. Current
900-4 ROBERT SPECK PARKWAY
MISSISSAUGA, ON L4Z1S1

Collateral: Serial NumberGoods

Block Serial Number .Y-Sar Mate,anti Mqtial gatftBflOf Status

1 1NKDX4EX7HJ986321 2017 KENWORTHT800 MV-Motor Vehicle Currant

2 1NKDX4EX0H J986323 2017 KENWORTH T800 MV-Motor Vehicle Current
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Collateral: General

Block Pescrintton Status

1 ONE 2017 KENWORTH T800 TRIDEM VAC TRUCK SN1NKDX4EX7HJ986321 Current
ONE 2017 KENWORTH T80Q TRIDEM VAC TRUCK SN 1NKDX4EX0HJ986323 
ONE 2016 FOREMOST 2000 HYDROVAC UNIT SN 63329 
ONE 2016 FOREMOST 2000 HYDROVAC UNIT SN 63330 
TOGETHER WITH ANY AND ALL PRESENT AND FUTURE ACQUIRED PARTS,
ATTACHMENTS, ACCESSORIES, ACCESSIONS. ADDITIONS, SUBSTITUTIONS,
IMPROVEMENTS, REPAIR AND REPLACEMENT PARTS AND OTHER EQUIPMENT 
PLACED ON OR FORMING PART OF THE GOODS DESCRIBED HEREIN AND ANY 
PROCEEDS THEREOF AND THEREFROM INCLUDING, WITHOUT LIMITATION, ANY 
AND ALL PROCEEDS IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY SALE AND OR DEALINGS WITH THE COLLATERAL OR PROCEEDS THEREOF 
AND WITHOUT LIMITATION, MONEY, CHEQUES, DEPOSITS IN DEPOSIT TAKING 
INSTITUTIONS, GOODS, ACCOUNTS RECEIVABLE. RENTS OR OTHER PAYMENTS 
ARISING FROM THE LEASE OFTHE COLLATERAL, INCLUDING ALL GOODS,
SECURITIES, INSTRUMENTS, DOCUMENTS OF TITLE, CHATTEL PAPER, INTANGIBLES 
(AS DEFINED IN THE PERSONAL PROPERTY SECURITY ACT), RIGHTS OF 
INSURANCE PAYMENTS OR ANY OTHER PAYMENT AS INDEMNITY OR 
COMPENSATION FOR LOSS OR DAMAGE TO THE COLLATERAL OR PROCEEDS OF 
THE COLLATERAL.



BusIness Pebtor Search Foe.

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: Z10962803 Date of Search: 2018>Dec*05 Time of Search: 10:14:52

Government Personal Property Registry
of Alberta ■ Search Results Report Page 27 of 49

Search ID#: 210982803

Registration Number: 16051720605 

Registration Date: 201B-May-17

Registration Type: SECURITY AGREEMENT

Registration Status: Current

Expiry Date: 2021-May-17 23:59:59

Exact Match on: Debtor No: 1

P.ebtQfls)
Block Status

1 DISTINCT INFRASTRUCTURE GROUP INC. Current
SUITE 100 - 77 BELFIELD ROAD 
TORONTO, ON M3W1G6

Secured Party/Parties

Block Status

1 TRAVELERS LEASING LTD. Current
500-4180 LOUGHEED HIGHWAY 
BURNABY, BCV5C6A7

Collateral: Serial Number Goods

Block SwfalJlMnaftst Xeai Make and Model fiateabar Status

1 1VR4100C7G1000333 2016 VERMEER D6X66VP MV-Motor Vehicle Current

2 1VRX030U8GF004503 2016 VERMEER MX1252VP MV-Motor Vehicle Current

3 1VR1120HOF1000358 2015 VERMEER D9X13III MV-Motor Vehicle Current

4 1VRXO3OUXGFOD4504 2016 VERMEER MX1252VP MV-Motor Vehicle Current

Collateral: General

Block Description Status
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ONE (1) NEW 2016 VERMEER DBX66VP NAVIGATOR S/N1VR4100C7G1000333.
ONE (11 NEW 2016 VERMEER MX12S2VP MIXING SYSTEM SIN 1VRX030U8GF004503, 
ONE <11 USED 2015 VERMEER D9X13III NAVIGATOR S/N 1VR1120HOF1000358, 
ONEil i NEW 2016 VERMEER MX1252VP MIXING SYSTEM S/N 1VRX030UXGF0D4504 
TOGETHER WITH ALL ATTACHMENTS, ACCESSORIES, ACCESSIONS, 
REPLACEMENTS. SUBSTITUTIONS, ADDITIONS, AND IMPROVEMENTS THERETO, 
AND ALL PROCEEDS IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY SALE AND OR DEALINGS WITH THE COLLATERAL OR PROCEEDS OF THE 
COLLATERAL AND A RIGHT TO ANY INSURANCE PAYMENT OR OTHER PAYMENT 
THAT INDEMNIFIES OR COMPENSATES FOR LOSS OR DAMAGE TO THE 
COLLATERAL OR PROCEEDS OF THE COLLATERAL.

Current
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Business Oehtor_$earch For:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID #: Z10982B03 Date of Search: 2018-Dec-06 Time of Search: 10:14:52

Registration Number 16082235932 Registration Type: SECURITY AGREEMENT

Registration Date: 2016-Aug-22 Registration Status: Current

Expiry Date: 2020-Aug-22 23:59:59

Exact Match on: Debtor No: 1

Amendments to Registration

18082322324 Amendment 2018-Aug-23

P.gfrtortei

Block Status

1 DISTINCT INFRASTRUCTURE GROUP INC. Current
2300,10180-101 STREET 
EDMONTON, ABT5J1V3

Secured Party / Parties

Block Status

1 TRAVELERS LEASING LTD. Currant
800-9900 KING GEORGE BLVD.
SURREY. BCV3T0K7

Collateral: Serial Number Goods

Block SeriatNumber ■YSit Make and Model Cateaorv Status

1 3HAMMAAN2CL461B10 2012 INTRNTNL4300 MV-Motor Vehicle Current

2 1FDUF5GT3CEA43800 2012 FORD F550 MV-Motor Vehicle Deleted By 
18082322324

Collateral; Sepsial

Block Pw.gdff.Boa Status
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1 ONE (1) USED 2012 ALTEC DM47BR DIGGER DERRICK S/N 0611DV5141 MOUNTED ON
ONE (1) USED 2012 INTERNATIONAL4300 CAB CHASSIS S/N 3HAMMAAN2CL461 BIO 
AND ONE (1) USED 2012 ALTEC AT37G AERIAL DEVICE S/N 1211DE13657 MOUNTED

ONE (1) USED 2012 FORD F550 CHASSIS S/N 1FDUF5GT3CEA43800 
TOGETHER WITH ALL ATTACHMENTS, ACCESSORIES, ACCESSIONS, 
REPLACEMENTS, SUBSTITUTIONS, ADDITIONS, AND IMPROVEMENTS THERETO, 
AND ALL PROCEEDS IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY FROM 
ANY SALE AND OR DEALINGS WITH THE COLLATERAL OR PROCEEDS OF THE 
COLLATERAL AND A RIGHTTO ANY INSURANCE PAYMENT OR OTHER PAYMENT 
THAT INDEMNIFIES OR COMPENSATES FOR LOSS OR DAMAGE TO THE 
COLLATERAL OR PROCEEDS OF THE COLLATERAL.

ONE (1) USED 2012 ALTEC DM47BR DIGGER DERRICK S/N 0611DV5141 MOUNTED 
ON ONE (1) USED 2012 INTERNATIONAL 4300 CAB CHASSIS S/N 
3HAMMMN2CL461610 TOGETHER WITH ALL ATTACHMENTS, ACCESSORIES, 
ACCESSIONS, REPLACEMENTS, SUBSTITUTIONS, ADDITIONS, AND IMPROVEMENTS 
THERETO, AND ALL PROCEEDS IN ANY FORM DERIVED DIRECTLY OR INDIRECTLY 
FROM ANY SALE AND OR DEALINGS WITH THE COLLATERAL OR PROCEEDS OF 
THE COLLATERAL AND A RIGHT TO ANY INSURANCE PAYMENT OR OTHER 
PAYMENT THAT INDEMNIFIES OR COMPENSATES FOR LOSS OR DAMAGE TO THE 
COLLATERAL OR PROCEEDS OF THE COUATERAL,

Page 30 of 49

Deleted By 
18062322324

Current By 
18082322324
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Search ID#: Z10982803

Business Debtor Search For 

DISTINCT INFRASTRUCTURE GROUP INC

Search ID #: Z10982803 Date of Search: 2018-Dec<06 Time of Search: 10:14:52

Registration Number 16092308741 Registration Type: SECURITY AGREEMENT

Registration Date: 2016-Sep*23 Registration Status; Currant

Expiry Date: 2024-Sep-23 23:59:59

Exact Match on: Debtor No:1

Amendments to Registration

17042115605 Renewal 2017-Apr-21

P.eb.tg£(§|
Block

1 DISTINCT INFRASTRUCTURE GROUP INC. 
2300,10180-101 STREET 
EDMONTON, ABT5J1V3

Secured Party I Hatties

1 ROYAL BANK OF CANADA
36 YORK MILLS ROAD, 4TH FLOOR 
TORONTO, ON M2P0A4

Collateral: General

Status

Currant

Status

Currant

Block Description

1 ALL OF THE DEBTOR'S PRESENT AND AFTER-ACQUIRED PERSONAL PROPERTY.

Status

Current
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DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: 210982803 Date of Search: 201B-Dec-06 Time of Search: 10:14:52

Government Personai Property Registry
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Search ID#: 210982803

Registration Number 17032830496 Registration Type: SECURITY AGREEMENT

Registration Date: 2017-Mar-28 Registration Status: Current

Expiry Date: 2022-Mar>28 23:59:59

Exact Match on: Debtor No: 2

Exact Match on: Debtor No: 4

Inexact Match on: Debtor No: 1

Amendments to Registration

18113025782 Amendment 2018-Nov-30

Pebtoris)

Stock Stahls

1 DISTINCT INFRASTRUCTURE GROUP WEST INC.
180 STRATHMOOR DRIVE
SHERWOOD PARK, AB T8H2B7

Current

Block Status

2 DISTINCT INFRASTRUCTURE GROUP INC.
77 BELFIELD ROAD
TORONTO, ON M9W1G6

Current

Slssfc Status

3 DISTINCTTECH INC.
77 BELFIELD ROAD
TORONTO, ON M9W1G6

Current by 
18113025782

Stock Status

4 DISTINCT INFRASTRUCTURE GROUP INC.
180 STRATHMOOR DRIVE
SHERWOOD PARK, AB T8H2B7

Current by 
18113025782



Government Personal Property Registry
Of Alberta ■ Search Results Report

Search ID#: Z10982803

Secured Party/Parties

Block

1 SOMERVILLE NATIONAL LEASING & RENTALS LTD.
75 ARROW ROAD 
TORONTO, OMM9M2L4

gi?Jlateral;.,5jaiMJj.Mink9ijg.gjgd§

BJgsfr Serlal-Nwmhsr Isac Mateamlilllwlel Category

1 1N6AF0LY8HN803364 2017 NISSAN NV 3500 MV-Motor Vehicle

Collateral: General

SlssiJ Description

1 PURSUANT TO LEASE AGREEMENT (UNIT#G3430). ALL PRESENT AND FUTURE
EQUIPMENT ENCOMPASSED BY LEASE AGREEMENT (UNIT#G34S0) TOGETHER 
WITH ALL ATTACHMENTS ACCESSORIES, ACCESSIONS, REPLACEMENTS. 
SUBSTITUTIONS, ADDITIONS AND IMPROVEMENTS THERETO AND ALL PROCEEDS 
OF EVERY TYPE. ITEM OR KIND IN ANY FORM DERIVED DIRECTLY OR 
INDIRECTLY FROM ANY DEAUNG WITH COLLATERAL INCLUDING WITHOUT 
LIMITATION TRADE-INS, EQUIPMENT, INVENTORY, GOODS, NOTES, CHATTEL, 
PAPER, CONTRACT RIGHTS, ACCOUNTS, RENTAL PAYMENTS, SECURITIES, 
INTANGIBLES, DOCUMENTS OF TITLE AND MONEY AND ALL PROCEEDS OF 
PROCEEDS AND A RIGHT TO ANY INSURANCE PAYMENT AND ANY OTHER 
PAYMENT THAT INDEMNIFIES OR COMPENSATES FOR LOSS OR DAMAGE TO THE 
COLLATERAL INCLUDING BUT NOT UMITED TO THE FOLLOWING (2017 NISSAN NV 
3500 CARGO TECH HIGH ROOF)
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Status

Current

Status

Current

Status

Current
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Business Debtor Search For:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID #: Z10S82803 Date of Search: 2018-Dec-06 Time of Search: 10:14:52

Registration Number 17050124(390 

Registration Date: 2017-May«01

Registration Type: SECURITY AGREEMENT

Registration Status: Current

Expiry Date: 2022-May-OI 23:59:59

Exact Match on: Debtor No: 1

Debtors)

Siesfe Status
1 DISTINCT INFRASTRUCTURE GROUP INC. Currant

180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H2B7

Secured Party / Parties

Block Status

1 JOHN DEERE FINANCIAL INC. Current
3430 SUPERIOR COURT 
OAKVILLE, ON L6LOC4

Collateral; Serial Number Goods

Block Serial Number Year Make and Medal Category Status

1 1FFQ35GXJGK278322 2017 JOHN DEERE 035GXFF MV-Motor Vehicle Current

2 1FF035GXCGK27S323 2017 JOHN DEERE 035GXFF MV-Motor Vehicle Current

3 1FF035GXAGK278325 2017 JOHN DEERE 035GXFF MV - Motor Vehicle Current

Collateral: General

Slack Description Status
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1 ONE JOHN DEERE 035GXFF COMPACT EXCAVATORS ONE JOHN DEERE 035GXFF
COMPACT EXCAVATORS ONE JOHN DEERE 035GXFF COMPACT EXCAVATORS 
TOGETHER WITH ALL ATTACHMENTS, ACCESSORIES. ACCESSIONS. 
REPLACEMENTS. SUBSTITUTIONS, ADDITIONS AND IMPROVEMENTS THERETO AND 
ALL PROCEEDS OF EVERY TYPE, ITEM OR KIND IN ANY FORM DERIVED 
DIRECTLY OR INDIRECTLY FROM ANY DEALING WITH COLLATERAL INCLUDING 
WITHOUT LIMITATION TRADE-INS, EQUIPMENT, INVENTORY. GOODS. NOTES, 
CHATTEL PAPER, CONTRACT RIGHTS. ACCOUNTS, RENTAL PAYMENTS, 
SECURITIES, INTANGIBLES, DOCUMENTS OF TITLE AND MONEY AND ALL 
PROCEEDS OF PROCEEDS AND A RIGHT TO ANY INSURANCE PAYMENT AND ANY 
OTHER PAYMENT THAT INDEMNIFIES OR COMPENSATES FOR LOSS OR DAMAGE 
TO THE COLLATERAL OR THE PROCEEDS OF THE COLLATERAL
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Current
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BusIness Pebtor Search For:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: 210982803 Date of Search: 201S-Dec*06 Time of Search: 10:14:52

Registration Number 17051817046

Registration Date: 2017-May-18

Registration Type: SECURITY AGREEMENT

Registration Status: Current

Expiry Date: 2022-May-18 23:59:59

Exact Match on: Debtor No: 2

Exact Match on: Debtor No: 3

Inexact Mateh on: Debtor No: 1

Amendments to Registration

17051916939 Amendment 2017-May-19

18113020693 Amendment 2018-NOV-30

Debtorfs)
BlocH

1 DISTINCT INFRASTRUCTURE GROUP WEST INC.
180 STRATHMOOR DRIVE 
SHERWOOD PARK, AS T8H2B7

Block

2 DISTINCT INFRASTRUCTURE GROUP INC.
180 STRATHMOOR DRIVE 
SHERWOOD PARK, AS TBH2B7

Block

3 DISTINCT INFRASTRUCTURE GROUP INC.
77 BELF1ELD ROAD 
TORONTO, ON M9W1G6

Block

4 DISTINCTTECH INC.
77 BELFIELD ROAD 
TORONTO, ON M9W1G6

Status

Current

Status

Current

Status

Current by 
17051916939

Status

Current by 
18113020693
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Secured Party / Parttes

Stock

1 SOMERVILLE NATIONAL LEASING & RENTALS LTD.
75 ARROW ROAD 
TORONTO, ON M9M2L4

Collateral: Serial Number Goods

Bloch Serial Number XSSL MaKe anAMOtifit Category

1 1N6AFOLYOHN805898 2017 NISSAN NV 3500 MV-Motor Vehicle

Collateral: General
Slash PsacriRtion

1 PURSUANT TO LEASE AGREEMENT (UNIT#G3535), ALL PRESENT AND FUTURE 
EQUIPMENT ENCOMPASSED BY LEASE AGREEMENT (UNIT#G3535) TOGETHER 
WITH ALL ATTACHMENTS ACCESSORIES, ACCESSIONS, REPLACEMENTS, 
SUBSTITUTIONS, ADDITIONS AND IMPROVEMENTS THERETO AND ALL PROCEEDS 
OF EVERY TYPE, ITEM OR KIND IN ANY FORM DERIVED DIRECTLY OR 
INDIRECTLY FROM ANY DEALING WITH COLLATERAL INCLUDING WITHOUT 
LIMITATION TRADE-INS, EQUIPMENT, INVENTORY, GOODS, NOTES, CHATTEL, 
PAPER, CONTRACT RIGHTS, ACCOUNTS, RENTAL PAYMENTS, SECURITIES, 
INTANGIBLES, DOCUMENTS OF TITLE AND MONEY AND ALL PROCEEDS OF 
PROCEEDS AND A RIGHT TO ANY INSURANCE PAYMENT AND ANY OTHER 
PAYMENT THAT INDEMNIFIES OR COMPENSATES FOR LOSS OR DAMAGE TO THE 
COLLATERAL INCLUDING BUT NOT LIMITED TO THE FOLLOWING 2017 NISSAN NV 
3500 CARGOVAN SV TECH HIGHROOF

Page 37 of 49

Status

Current

Statue

Currant

Status

Current
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Business Debtor Search For.

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: Z10982803 Date of Search: 2018-Dec*06 Time of Search: 10:14:52

Registration Number 17090137319 Registration Type: WRIT OF ENFORCEMENT

Registration Date: 2017-Sep~01 Registration Status: Current

Expiry Date: 2019-Sep-0123:59:59

Issued in Edmonton Judicial Centre

Court FRe Number is 170313921

Judgment Date Is 2017-Jut-31

This Writ was issued on 2017-Sep*01

Type of Judgment is Other

Original Judgment Amount: $422,398.81 Costs Are: $2,390.64

Post Judgment Interest: $3,815.31 Current Amount Owing: $428,604.76

Exact Match on: Debtor No: 6

Amendments to Registration

18080930601 Amendment 2018-Aug-09

18081031345 Amendment 2018*Aug-10

18101203555 Amendment 2018-OCH2

18120516483 Amendment 2018-Dec-05

Solicitor./..Ageat

BOSECKE & ASSOCIATES 
102,9333-47 STREET 
EDMONTON, AB T68 2R7

Phone #:780469 0494 Fax#: 780 469 4181 Reference#: 2409917

Debtorfsl
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Search ID#: 210982803

Block Sia&s
1 MEGA DIESEL EXCAVATING LTD.

2300,10180-101 STREEET
EDMONTON. ABT5J1V3

Deleted by 
18080930601

Block Status

2 DISTINCT INFRASTRUCTURE GROUP INC.
2300,10180-101 STREEET
EDMONTON, ABT5J1V3

Deleted by 
18101203555

Block Status
3 J VAC SERVICES WEST INC.

2300,10180-101 STREET
EDMONTNO, AB T5J 1V3

Deleted by 
18081031345

Slash Status
4 IVAC SERVICES WEST INC.

2300,10180-101 STREET
EDMONTON, ABT5J1V3

Current by 
18081031345

Block Status
5 MEGA DIESEL EXCAVATING LTD.

2300,10180-101 STREEET
EDMONTON, ABT5J1V3

Deleted by 
18101203555

Block Status
6 DISTINCT INFRASTRUCTURE GROUP INC.

2300,10180-101 STREET
EDMONTON, ABT5J1V3

Current by 
18101203555

Block Status
7 MEGA DIESEL EXCAVATING LTD.

2300,10180-101 STREET
EDMONTON, ABT5J1V3

Current by 
18101203555

Creditor^)
Block Status
1 WOOD. CHRIS, ARON

C/O BOSECKE & ASSOCIATES 102,933347 ST
EDMONTON, ABT6B2R7

Current

Block Status
2 MEGA DIESEL HOLDINGS LTD.

102,933347 STREET NW
EDMONTON, ABT6B2R7

Current
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Collateral: Serial Number Goods

Block SerfalNvunher Year

1 1FTSW31P54EC30274 2004

Make and Model

Ford, F350
fiateflgpf
MV-Motor Vehicle

2 3GTPZVE72DG121819 2013 GMC, Sierra 1500 MV-Motor Vehicle

3 3GTU2UECBEG104172 2014 GMC, Sierra 1500 MV-Motor Vehicle

4 4ZECH202681054374 2008 Load Trail, 7x20 T/ACa TR-Trailer

5 70000020100046 2000 Skyreach Utility Trailer, TR-Trailer

6 5KKPAL0RODPFJ2264 2013 Western Star with Tornado MV-Motor Vehicle

7 5KKPALDR6DPBZ2142 2013 Western Star with Tornado MV-Motor Vehicle

8 5KKPALDRXDPFA9979 2013 Western Star with Foremos MV-Motor Vehicle

9 5KKPALD10EPFP387O 2014 Western Star with Foremos MV-Motor Vehicle

10 5KKPALD12EPF3871 2014 Western Star with Foremos MV-Motor Vehicle

11 5KKPALD12FPGK2056 2015 Western Star Tornado F4 S MV-Motor Vehicle

12 SLP217FC7U0910325 2008 JCB, 217a MV-Motor Vehicle

13 670902680 2009 Wesleel, 4100 L Fuel Vaul TR-Trailer

14 5KKPALD12EPFP3871 2014 Western Star with Foremos MV-Motor Vehicle

15 5KKPALD17FPGB2242 2015 Western Star Truck with H MV - Motor Vehicle

16 5KKPALD12FPGK2956 2015 Western Star Truck with 4 MV-Motor Vehicle

17 3GTU2UEC8EG194172 2014 GMC Sierra 1500 MV-Motor Vehicle

Hartiadacs
Block Additional Information

1

Page 40 of 49

Status

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18101203555

Current By 
18120516483

Current By 
18120516483

Current By 
18120516483

Current By 
18120516483

Status

Current



Government
of Alberta ■

Search ID#: Z10982803

Personal Property Registry
Search Resuits Report Page 41 of 49

Address for Creditor 
WOOD, CHRIS, ARON
c/o Bose eke & Associates 102,9333-47 Street NW 
Edmonton, AB - Alberta T6B 2R7

Bloch Additional information

2 SWORN FINANCIAL STATEMENT OF DEBTOR RECEIVED ON OCTOBER 2,2018

Status

Current By 
18101203555

Hash Addltfgfial.lnforrnaflfin
3 FULL DESCRIPTION AS FOUOWS:

Status

Current By 
18101203555

4ZECH202681054374:2008: Load Trail, 7 x20 T/A Car Hauler: TR - Trailer 
70000020100046:2000: Skyreach Utility Trailer, width ffeienoth 20': TR - Trailer 
5KKPALDR0DPFJ2264 *. 2013: Western Star with TomadoF4 Slope, 49G0SB: MV- Motor 
Vehicle
5KKPALDR6DPBZ2142:2013: Western Star vwth TomadoF4 Slope, 4S00SB: MV - Motor 
Vehicle
5KKPALDRXDPFA9979:2013: Western Star with Foremost 2000 Hydrovac System, 
4S00SB: MV - Motor Vehicle
5KKPALD10EPFP3870:2014: Western Star with Foremost 2000 Hydrovac System, 
4900SB: MV - Motor Vehicle
5KKPALD12EPF3871:2014: Western Star with Foremost 2000 Hydrovac System, 4S00SB 
: MV-Motor VeWde
5KKPALD12FPGK2056:2015: Western Star Tornado F4 Slope, 4S00SB: MV - Motor 
Vehicle
670902680:2009: Westeel, 4100 L Fuel Vault: TR - Trailer

Bloch Additional Informailon Status
Non-Serial Good: Current By 

18101203555
4

Construction Equipment
Hammer 8550 Hammer
Hoe Attachment NPK Hoe Pack
Shoring Boxes GME Light 10’ Panels, (Quantify listed as 23)
Sewage Tank 500 Gal Sewage Tank
Water Tank 500 Gal Water Tank
2008 Storage Container ACC-11392 8x20* Storage Container
2000 Mobile Office Atco ATC-16194

Blash AtitiltianalMormatlon Status
5 Current By 

18120516483
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FULL DESCRIPTION AS FOLLOWS:

5KKPALD12EPFP3871:2014: Western Star with Foremost 2000 Hydrovac System 
49Q0SS Tri Drive Hydro Vac Truck W05-02B741: MV - Motor Vehicle 
5KKPALD17FPGB2242:2015: Western Star Truck with Hydrovac System S/N 025925: 
MV <Motor Vehicle
5KKPALD12FPGK295S: 2015: Western Star Truck with 4900SA with Tri Drive Hydrovac 
S/N 028720: MV - Motor Vehicle
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Search ID#: 210982803

Business Debtor Search For:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: 210982803 Date of Search: 2018-Dec-06 Time of Search: 10:14:52

Registration Number 18041026389 Registration Type: SECURITY AGREEMENT

Registration Date: 2018Apr-10 Registration Status: Current

Expiry Date: 2023Apr-1023:59:59

Exact Match on: Debtor No;1

P-gfttoite}

Block Status

1 DISTINCT INFRASTRUCTURE GROUP INC.
77 BELFIELD ROAD, SUITE 102
TORONTO, ON M9W1G6

Current

SecurecLPartv / Parties

Block Status

1 ROYAL BANK OF CANADA, AS ADMINISTRATIVE AGENT
20 KING STREET WEST, 4TH
TORONTO. ON M4H1C4

Current

Block Status

2 ROYAL BANK OF CANADA
20 KING STREET WEST. 4TH
TORONTO, ON M4H1C4

Current

Collateral: General

Sigfik Description Status

1 ALL OF THE DEBTOR’S PRESENT AND AFTER-ACQUIRED PERSONAL PROPERTY. Current
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Business Debtor Search For:

DISTINCT INFRASTRUCTURE GROUP INC

Search ID#: Z10982803 Date of Search: 2018-Dec-06 Time of Search: 10:14:52

Registration Number: 16101524102 Reglstra8on Type: WRIT OF ENFORCEMENT

Registration Date: 2018*Oct-15 Registration Status: Current

Expiry Date: 2020-0ct-15 23:59:59

Issued in Edmonton Judicial Centre 

Court FOe Number is 1703 21939 

Judgment Date is 2018-Sep-13 

This Writ was issued on 2018-0ct-10 

Type of Judgment is Other

Original Judgment Amount $150,976.14 Costs Are: $3,168.97

Post Judgment Interest $0.00 CurrentAmountOwing: $154,145.11

Exact Match on: Debtor No:1

Sottsitor /.Aflont

BOSECKE & ASSOCIATES 
102,9333-47 STREET 
EDMONTON, ABT6B 2R7

Phone #:780 469 0494 Fax#: 7804694181 Reference #: 2402718

PefeteEte)
Block Status

1 DISTINCT INFRASTRUCTURE GROUP INC. Current
2300,10180-101 STREET 
EDMONTON, ABT5J1V3

Credttor(s)

Block

1
Status

Current
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WOOD, CHRIS, ARON
C/O BOSECKE & ASSOCIATES 102,933347 ST 
EDMONTON, AS T6B2R7

Page 45 of 49

Block

2 MEGA DIESEL HOLDINGS LTD.
C/O BOSECKE & ASSOCIATES 102,933347 ST 
EDMONTON, ABT6B2R7

Status

Current
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Note:

The followfnirig is a list of matches closely approximating your Search Criteria, 
which is induded for your convenience ana protection.

Debtor Name / Address Reg. #

DISTINCT ENVIRONMENTAL SOLUTIONS INC. 16092309392
77 BELFIELD ROAD 
TORONTO, ON M9W1G6

SECURITY AGREEMENT

Debtor Name / Address Reg. #

DISTINCT INFRASTRUCTURE GROUP 16092607879
(ALBERTA) LTD.
2300,10180-101 STREET 
EDMONTON, ABT5J1V3

SECURITY AGREEMENT

Debtor Name f Address Reg. #

DISTINCT INFRASTRUCTURE GROUP 17030109818
(ALBERTA) LTD.
180 STRAHMOOR DR 
SHERWOOD PARK. AB T8H2B7

SECURITY AGREEMENT

Reg.#

16092309364

SECURITY AGREEMENT

Debtor Name / Address

DISTINCT INFRASTRUCTURE GROUP WEST INC.
2300,10180-101 STREET 
EDMONTON, ABT5J1V3

Debtor Name/Address Reg.#

DISTINCT INFRASTRUCTURE GROUP WEST INC. 16092607879
2300,10180-101 STREET 
EDMONTON, ABT5J1V3

SECURITY AGREEMENT
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Search ID#: Z10982803

Debtor Name / Address Reg.#

DISTINCT INFRASTRUCTURE GROUP WEST INC. 17032830496
180 STRATHMOOR DRIVE 
SHERWOOD PARK, AB T8H2B7

SECURITY AGREEMENT

Reg.#

17042523842

SECURITY AGREEMENT

Debtor Name / Address

DISTINCT INFRASTRUCTURE GROUP WEST INC. 
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H2B7

Debtor Name / Address Reg. #

DISTINCT INFRASTRUCTURE GROUP WEST INC. 17051023136
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H2B7

SECURITY AGREEMENT

Debtor Name / Address Reg. #

DISTINCT INFRASTRUCTURE GROUP WEST INC. 17051817046
180 STRATHMOOR DRIVE 
SHERWOOD PARK, AB T8H2B7

SECURITY AGREEMENT

Reg.#

17051820872

SECURITY AGREEMENT

Debtor Name / Address

DISTINCT INFRASTRUCTURE GROUP WEST INC. 
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H2B7

Debtor Name / Address Reg.#

17082312311
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Searcb 10#: Z10982803

DISTINCT INFRASTRUCTURE GROUP WEST INC. 
1 BO STRATHMOOR DR 
SHERWOOD PARK, AB T8H2B7

SECURITY AGREEMENT

Reg.# 

17082317169

SECURITY AGREEMENT

Debtor Name / Address

DISTINCT INFRASTRUCTURE GROUP WEST INC. 
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H2B7

Debtor Name / Address Reg.#

DISTINCT INFRASTRUCTURE GROUP WEST INC. 17082320805
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H2B7

SECURITY AGREEMENT

Debtor Name / Address Reg. #

DISTINCT INFRASTRUCTURE GROUP WEST INC. 17092512325
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H2B7

SECURITY AGREEMENT

Reg.#

17103132018

SECURITY AGREEMENT

Debtor Name / Address

DISTINCT INFRASTRUCTURE GROUP WEST INC. 
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H 2B7

Debtor Name / Address Reg.#

17103134002
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Search ID#: 210982803

DISTINCT INFRASTRUCTURE GROUP WEST INC. 
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H2B7

SECURITY AGREEMENT

Debtor Name / Address

DISTINCT INFRASTRUCTURE GROUP WEST INC. 
180 STRATHMOOR DR 
SHERWOOD PARK, AB T8H2B7

SECURITY AGREEMENT

Debtor Name / Address

DISTINCT INFRASTRUCTURE GROUP WEST INC. 
77 BELFIELD ROAD, SUITE 102 
TORONTO, ON M9W1G6

SECURITY AGREEMENT

Debtor Name I Address

DISTINCT INFRASTRUCTURE GROUP WEST INC. 
2103 - 8TH STREET 
NISKU, ABT9E7Z1

SECURITY AGREEMENT

Reg.#

17111415533

Reg.#

18041026405

Reg.#

18052833576

Result Complete
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Balance Reporting - Balance Summary Report

Report Data: Dec 17,2013

Scott Green, DISTINCTTECH INC. 

Report Creatfon Data: Dee 17,2016 01:12:53PM ET

| CunrengTAccount Type Account Balance

REDACTED

This is Exhibit.
tt8 .referred to in

the Affidavit of Wr/frftm MyrnlatfOLr 

sworn before me this day of
Kjg^Omb e{

} of Afirertt^VifAiSV

L-Ctu)

BUS LOAN DISTINCT INFRASTRUCT-Q6Q69-02QQ534B CAD KSSBOOSBIBBia SgC
BUS LOAN DISTINCT INFRASTRUCT-0606M2033882 CAD
BUS LOAN DISTINCT INFRASTRUCT-06069^033917 CAD 8,000,000.00

1
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Balance Reporting - Balance Summary Report

Report Date: Dec 17,2018

AccountType Account Currancy Balance
BUSLOAN DISTINCT 1NFRASTRUCT-06069-02035437 CAD 11.625,000^)0
BUS LOAN DISTINCT INFRASTRUCT-C6063-0203644S CAD <fi'7iooBigaiaag
BUS LOAN DISTINCT INFRASTRUCT-C6069-02081204 USD 2,000.00

foe-

*** End of report*”



Tab I
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Court File No.

ONTARIO SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

BETWEEN:

ROYAL BANK OF CANADA

Applicant

- and-

DISTINCT INFRASTRUCTURE GROUP INC., DISTINCT INFRASTRUCTURE 
GROUP WEST INC., DISTINCTTECH INC., IVAC SERVICES INC., IVAC SERVICES 

WEST INC., and CROWN UTILITIES LTD.

Respondents

REPORT OF DELOITTE RESTRUCTURING INC. IN ITS CAPACITY AS PROPOSED 
RECEIVER OF DISTINCT INFRASTRUCTURE GROUP INC. AND ITS

SUBSIDIARIES

DATED FEBRUARY 28,2019

This is EXHIBIT "J- " referred to in the 
Affidavit of UJcaA_______

Sworn before me at .
in the Province-eFSlCJS^Solumbia this
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INTRODUCTION AND PURPOSE OF THIS REPORT

1. Deloitte Restructuring Inc. (“Deloitte”) understands that an application will be made before 

the Ontario Superior Court of Justice (Commercial List) (the “Court”) by the Royal Bank 

of Canada (“RBC”), for an Order (tbe “Receivership Order”), inter alia, appointing 

Deloitte as receiver to exercise the powers and duties set out in the Receivership Order, 

pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as 

amended (the “BIA”), and section 101 of the Courts of Justice Act R.S.0.1990 c. C.43, as 

amended (the “Receiver”), without security, of all the assets, properties and undertakings 

(collectively, the “Property”) of Distinct Infrastructure Group Inc. (the “Company”) and 

its subsidiaries set out in Appendix “A” hereto (collectively with the Company, “DIG”).

2. Deloitte was retained by RBC to act as its financial consultant to review the current 

operations and financial position of DIG. Deloitte also worked with RBC and its legal 

counsel, Thornton Grout Finnigan LLP (“TGF”), with regard to the proposed receivership 

proceeding, as discussed below.

3. Deloitte is a licensed insolvency trustee within the meaning of section 2 of the BIA and has 

consented to act as Receiver in these proceedings in the event that the Court grants the relief 

sought by RBC. Deloitte has prepared this pre-filing report as proposed Court-appointed 

Receiver of DIG (“Proposed Receiver”) to provide background to the Court for the 

pending receivership application and the relief being sought as part of the application (the 

“Report”).

4. Deloitte has also engaged Aird & Berlis LLP (“A&B”) to act as the Proposed Receiver’s 

independent legal counsel.
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5. This Report will cover:

-4-

a) DIG's current financial position (including assets, liabilities and security interests), 

causes of financial difficulty, certain financial reporting irregularities and DIG’s 

immediate cash requirements;

b) The outcome of Deloitte’s review of DIG’s operations;

c) A summary of DIG’s maj or creditors;

d) The result of RBC issuing its ten-day notice to enforce its security;

e) A&B’s preliminary review of the validity and enforceability of RBC’s security; and

f) Deloitte’s consent to act as Receiver should the Court see fit to grant the Receivership 

Order.

TERMS OF REFERENCE

6. In preparing this Report, Deloitte has been provided with, and has relied upon unaudited, 

draft and/or internal financial information, DIG's books and records, discussions with 

management of DIG, discussions with the Special Committee (as defined below) and its 

legal counsel, and information from third-party sources (collectively, the “Information”). 

Except as described in this Report:

(a) Deloitte has reviewed the Information for reasonableness, internal consistency 

and use in the context in which it was provided. However, Deloitte has not 

audited or otherwise attempted to verify the accuracy or completeness of the
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Information in a manner that would wholly or partially comply with Canadian 

Auditing Standards (“CAS”) pursuant to the Chartered Professional 

Accountants Canada Handbook and, accordingly, the Proposed Receiver 

expresses no opinion or other form of assurance contemplated under CAS in 

respect of the Information;

(b) Deloitte notes that the Company has recently issued press releases and 

guidance to the financial markets advising that its financial statements are 

misstated and should not be relied upon. Deloitte is aware of material write 

downs to the Company’s accounts receivable, work in progress and inventory 

balances and, accordingly, Deloitte cautions that the financial information 

reported herein is subject to further verification and may require material 

revision; and

(c) Deloitte has prepared this Report in its capacity as Proposed Receiver to 

provide background to the Court for its consideration of the relief being sought. 

Parties using the Report other than for the purposes outlined herein are 

cautioned that it may not be appropriate for their purposes.

7. Unless otherwise stated, all dollar amounts contained in the Report are expressed in 

Canadian dollars. Financial information reported herein is presented on a consolidated 

basis and not at the individual operating company level.

8. The Report has been prepared with reference to the Affidavit of Gary Ivany sworn February 

28, 2019 (the “Ivany Affidavit”) in this matter, a copy of which will be filed separately 

with Court by RBC.

-5-
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9. This Report should be read concurrently with the Ivany Affidavit for further context and 

background regarding DIG and the activities leading up to RBC’s application.

OVERVIEW OF DIG

10. The Company is a public company listed on the TSX Venture Exchange under the symbol 

“DUG” whose assets consist of its ownership interests in operating subsidiaries that are 

engaged in the following lines of business:

(a) Aerial construction - This line of business involves the installation of utility 

poles for telecommunications use and also involves the installation of 

cabling for telecommunications purposes;

(b) Underground construction - As part of this line of business, DIG is involved 

in directional drilling for telecommunications infrastructure, hydro 

excavation, open trench installations and the placement of cable for 

telecommunications purposes;

(c) Technical services-The primary activities related to DIG’s technical 

services offering relates to fibre splicing and coaxial splicing and testing; 

and

(d) Third party material management - This offering relates to the storing of 

materials for DIG’s various customers.
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11. DIG provides these services to customers in both the Greater Toronto Area (as far as the 

Niagara Region) and in Winnipeg, its two primary operating geographies. Significant 

customers in Toronto include:

(a) Bell Canada and Bell Mobility (together, “Bell”);

(b) Rogers Communications (“Rogers”);

(c) Toronto Hydro Electric System (“Toronto Hydro”);

(d) Beanfield Technologies (“Beanfield”); and

(e) Other smaller customers.

12. Of the customers above, Bell and Rogers together represent in excess of 56% of DIG’s 

reported revenue for the first 11 months of 2018, although the Company’s financial reports 

have proven to be unreliable.

13. Customers in Manitoba primarily include Bell, Rogers and Manitoba Hydro.

14. The Company was founded by Alex Agius and Joe Lanni. Until recently, the two founders 

were retained by DIG through consulting services contracts as joint chief executives 

(together, the “Co-CEOs”).

15. DIG currently employs approximately 310 employees in total between its various locations. 

The hourly employees in Toronto are represented by the Labourers’ International Union of 

North America, Ontario Provincial District Council Local 183. All other employees (both 

in Winnipeg and Toronto) are non-unionized (other than two pipefitters employed in 

Winnipeg).

-7-
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16. A corporate organizational chart setting out the corporate relationships within the DIG 

structure is included as Appendix “B” attached hereto.

17. Pursuant to the terms of a credit agreement dated March 23,2017 (as amended, the “Credit 

Agreement”) between the Company, as borrower, and RBC, borrowings are subject to a 

borrowing base cap based on the level of accounts receivable and other working capital 

balances. The borrowing base is calculated on a monthly basis. As of the date of this 

Report, advances made by RBC under the Credit Agreement are approximately $52.7 

million, of which $18.4 million is in respect of a term loan with the balance, or 

approximately $34.3 million, representing a revolving credit facility.

18. As security for the Company’s obligations and liabilities to RBC under the Credit 

Agreement, DIG executed, among other things, a general security agreement in favour of 

RBC granting a security interest over DIG’s assets.

-8-

DIG’S STAKEHOLDERS

19.The total indebtedness of DIG to its creditors as of December 31,2018 is approximately 

$82.4 million. The following table sets out the nature of the relationship between DIG and 

each of its major creditors and stakeholders as detailed on the Company’s financial 

statements:

Stakeholder Nature of relationship Amount owing
RBC • Senior secured lender including a term and 

revolving credit facility
• $52.7 

million at 
February 27, 
2019

Rogers Financial
Management
Corporation

• Holder of $ 10 million unsecured debenture 
issued in September, 2018

• $9.1 million 
at December 
31,2018

Trade creditors • Ongoing trade credit • $12.9
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Stakeholder Nature of relationship Amount owing
million at
December
31,2018

Lessors • Leased construction equipment and vehicles 
to DIG to provide services to DIG’s 
customers

• Security over individual assets

• $3.0 million 
at December 
31,2018

Union • Owed amounts on account of outstanding 
union dues, vacation pay, health benefits and 
pension contributions. Such amounts are 
included in “accounts payable and accrued 
liabilities”

• $1.5 million 
at February 
27, 2019

DELOITTE’S PRIOR INVOLVEMENT WITH DIG

20. On November 29, 2018, RBC engaged Deloitte to perform an independent business review

with respect to DIG’s affairs and financial position, including an assessment of RBC’s 

collateral position. As part of its scope of work, Deloitte undertook the following:

(a) a review of DIG’s business plan and financial forecast;

(b) preparation of an estimate of RBC’s security position;

(c) a review of the borrowing base calculations provided to RBC; and

(d) other matters as directed by RBC.

21. Deloitte began its work shortly after the execution of its engagement letter by RBC and 

provided its report to RBC on January 31, 2019.

22. A chronology of certain events related to Deloitte’s engagement is set out below:

(a) Deloitte began its work in December, 2018. Such work was carried out at 

DIG’s premises in Toronto, Ontario.



On January 14, 2019, DIG engaged the services of a new Chief Financial 

Officer (the “New CFO”).

As part of its work, Deloitte sought support for various accounts that 

Management could not provide. The New CFO provided the accounts 

receivable subledgers at month end for each of October, November and 

December, 2018 (the “A/R Subledgers”) and backup to DIG’s work in process 

(“WIP ”) accounts at the same dates. Deloitte analyzed the A/R Subledgers and 

noticed that each contained a number of invoices that had been issued for 

identical amounts on the same day or over a short period of time. For example:

i. 51 invoices for $144,616 (totalling $7.4 million) were entered into 

the A/R Subledgers in December 2017 and between July and 

September 2018;

ii. 5 invoices for $289,232 (totalling $1.4 million) were entered into the 

A/R Subledgers between July 15 and August 13, 2018;

iii. 3 invoices for $162,693 (totalling $488,079) were entered into the 

A/R Subledgers in August 2018.

In addition, Deloitte identified seven duplicate invoices, each in the amount of 

$144,616, in October 2018 totalling $1.01 million and a further 14 duplicate 

invoices totalling approximately $925,000 in November 2018.

When Deloitte asked DIG management (“Management”) to explain the reason 

for the issuance of these invoices, a satisfactory response was not provided by
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Management. Deloitte also asked for backup to certain of these invoices. 

Management was unable to provide the required supporting documents.

(f) Management was unable to provide appropriate support for the $35 million 

WIP balances as at September 30, 2018.

(g) Noting the lack of support or explanations for these financial reporting 

irregularities, Deloitte issued its report to RBC on January 31,2019. The report 

noted that Deloitte had identified material irregularities with respect to Bell 

accounts receivable and invoices and that Deloitte reserved the right to amend 

its findings as necessary once further information was provided.

(h) On February 4, 2019, the New CFO met with Mr. Ivany and a representative 

from Deloitte. At that meeting, the New CFO advised that he had identified 

approximately $ 16 million of entries in the A/R Subledgers for which there was 

no support. He further advised that certain members of DIG’s executive team, 

the Interim CFO and Vice President of Finance, were to be suspended and that 

a special committee of DIG’s board of directors (the “Special Committee”) 

had been formed to investigate these accounting irregularities.

23. The New CFO and the Special Committee continued to investigate DIG’s finances and 

identified several unsupportable entries in the Company’s accounts. As a result, the New 

CFO and Special Committee advised RBC and Deloitte that:

(a) The employment of the Interim CFO and Vice President of Finance were 

terminated effective February 11, 2019.
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(b) Significant personal charges had been incurred on the Co-CEOs’ corporate 

credit cards. The nature of these charges included, among other charges, the 

following:

i. Personal expenses such as family vacations;

ii. Excessive meal and entertainment charges that do not appear to be 

for the benefit of DIG;

iii. Rental of personal storage lockers; and

iv. Ski club memberships.

Management has since issued a demand to the Co-CEOs for the repayment of 

amounts that were identified as not being for the benefit of DIG.

(c) Until recently, the Co-CEOs were directing operations at DIG in addition to 

being members of the Board of Directors. However, as a result of the reported 

overstatement of accounts receivable and WIP and expense account 

irregularities, the employment of the Co-CEOs was terminated on February 18, 

2019. The Co-CEOs, through legal counsel, have denied any allegations of 

impropriety and remain directors.

(d) As a result of the termination of the Co-CEOs’ employment, a new interim 

CEO was appointed on February 21, 2019.

24. The Special Committee continues to investigate the financial irregularities. On February 

26, 2019 it discovered documentation evidencing that Company funds were used to repay 

$1 million of personal loans of the Co-CEOs ($500,000 each) contrary to the terms of the
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Credit Agreement and the related Shareholder Postponement Agreement dated September

12, 2018 executed by each of the co-CEOs. The Proposed Receiver has been advised that

this information was provide to RBC and its counsel on February 27,2019.

DIG’S CURRENT FINANCIAL POSITION

DIG’s past performance

25. The table below sets out certain of DIG’s balance sheet amounts publicly reported in prior 

years:

Distinct Infrastructure Group Inc.
Summary of Key Fi nanci al s 
(in CAD SOOO's)
For the period FY2014 to Q3 2018
Unaudited

FY2014 FY2015 FY2016 FY2017 03 2018
Income Statement

Select Income Statement Items
Revenue 25,614 37,104 55,180 56,421 61,464
EBITDA 4,159 6,794 3,483 301 6,781
Net Incoine/(Loss) 2,293 2,270 (3,147) (13,181) (2,776)

Balance Sheet
Select Asset Items
Accounts Receivable 9,435 14,959 10,320 16,279 36,685
Work in Progress 4,956 9,074 29,758 46,739 35,456
Inventory 192 244 246 140 2,239
Prepaid Expenses and Deposit 108 1,048 665 1,034 3,419

Select Liability Items
Accounts Payable and Accrued Liabilities 5,339 4,961 6,503 13,557 13,145
Debentures and Other Debt 97 985 1,471 1,482 2,472
Finance Lease Obligations 4,166 7,190 7,815 5,449 4,641
RBC Revolving Loan - - - 27,638 30,609
Term Loan - 18,929 18,877 19,872 19,625
Unsecured convertible debentures - - - - 7,969

26. The table below compares certain balances to the quantum of reported revenue in the

relevant year:

Balance as a % of sales FY2014 FY2015 FY2016 FY2017 Q32018
Accounts Receivable 37% 40% 19% 29% 60%
Work in Progress 19% 24% 54% 83% 58%
Inventory 1% 1% 0% 0% 4%
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27. As detailed in the tables above, there has been a significant increase in the quantum of 

reported accounts receivable and WIP since 2014 without a corresponding increase in 

reported revenue. In addition, inventory and prepaid expenses have increased substantially 

in the nine-month period from December 31,2017 to September 30, 2018. Such increases, 

particularly in respect of accounts receivable and WIP, had the specific effect of 

significantly increasing DIG’s borrowing base under its credit facilities with RBC.

28. On September 12, 2018, DIG closed a financing transaction (the “September 2018 

Financing”) whereby:

(a) RBC temporarily increased the amount that could be advanced against WIP 

under the borrowing base formula from $6 million to $14 million; and

(b) Rogers Financial Management Corp. (“RFM”) provided $10 million in 

exchange for unsecured convertible debentures.

29. Subsequent to the September 2018 Financing, RBC became concerned with the growth in 

the Company’s balance sheet and its liquidity position, which had not materially improved 

notwithstanding the funding provided from the September 2018 Financing.

Current status and impact of irregularities

30. Asa result of the accounting irregularities described above, the Company publicly disclosed 

on February 13, 2019 that its financial statements should no longer be relied upon. This 

disclosure applies to the 2017-year end audited financial statements and the three quarterly

unaudited financial statements issued in 2018.
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31. DIG’s consolidated updated accounts as at December 31, 2018 are compared with the 

September 30, 2018 records and are summarized below. As a result of the material write­

offs of unsupported asset balances, DIG has incurred a significant equity deficit on its 

balance sheet in the approximate amount of $82.6 million.
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Distinct Infrastructure Group Inc.
Consolidated Balance Sheet 1

As Reported 
Sep 30,2018

As At
Dec 31,2018

Variance

(S)

Write of!'

(S)

Notes

ASSETS
Current Assets

Accounts receivable 36,685,835 13,036,449 (23,649,386) (23,246,549) 1
Contract asset (i.e. Work in Progress) 35,455,983 1,480,000 (33,975,983) (33,975,983) 2
Prepaid expenses and deposits 3,309,899 594,784 (2,715,115) (2,250,000) 3
Inventory 2,239,829 207,987 (2,031,842) (1,700,000) 4
Cash 1,201/254 - (1,201/254)
Income tax recoverable 1,116,052 1,116,052 (0)
Assets held for sale 153,147 47,244 (105,903)
Due from ABL Professional Management Inc. 1,716,185 1,641,577 (74,608) 5
Due from Alex Agius - 237,787 237,787 6
Due from Joe Lanni - 94,559 94,559 7
Total current assets 81,878,184 18,456,438 (63,421,746)

Non-Current Assets
Deposits 110,306 20,306 (90,000)
Property and equipment 21,177,132 15,050,698 (6,126,434) 8
Intangibles 378,682 336,606 (42,076)
Goodwill 2,795,212 2,795/212 -
Total non-current assets 24,461,332 18,202,822 (6/258,510)
TOTAL ASSETS 106,339,516 36,659,261 (69,680,256)

LIABILITIES AND SHAREHOLDERS' EQUITY
Current liabilities
Accounts payable and accrued liabilities 12,300,310 12,872,733 572,423
Income tax payable 643,159 339,159 (304,000)
Debentures and other debt 2,472,385 1,479,467 (992,918)
Current portion of finance lease obligations 2,511,823 1,084,379 (1,427,444)
RBC Revolving Loan 30,608,967 34,258,770 3,649,803
Liabilities directly associated with assets held for sale 1,107,869 415,482 (692,387)
Total current liabilities 49,644,513 50,449,990 805,477

Non-current liabilities
RBC Term Loan 19,625,000 18,375,000 (1,250,000)
Unsecured convertible debentures 7,968,805 9,138,581 1,169,776
Finance lease obligations 2,129,501 1,901,801 (227,700)
Deferred tax payable 2,544,300 2,544,300 (oi
Total non-current liabilities 32,267,606 31,959,681 (307,925)
TOTAL LIAMLITIES 81,912,119 82,409,671 497,552

Shareholders' equity
Share capital 34,572,427 34,572,427 (0)
Contributed surplus______________ __________________________ 2,307,760 2,326,323_______ 18,563
Deficit (12,452,790) (82,649,160) (70,196,370)1 (61,172,532) 9
Total shareholders equity 24,427,397 (45,750,411) (70,177,808)
TOTAL LIABILITIES AND SHAREHOLDERS' EQUITY 106,339,516 36,659,261 (69,680,256)

NOTES
1. S15.1M writedown of unsupported A/R (the "WIP AR Account') and $8.1M from unsupprted Bell invoices.
2. S33.9M of WIP with no support.
3. Reversal of unsupported journal entry ($800K DistinctTech Inc. and $1 ASM Crown).
4. Reversal of unsupported SUM journal entry.
5. ABL Professional Management Inc. is a company owned by the former Co-CEOs who personally guaranteed the amount due from ABL 

(50% each). Demands were issued on Feb 26,2019 in the amount of $910,894 each.
6. Demands for repayment of personal expenses incurred on the Company's credit cards were issued on Feb 26 ,2019.
7. Demands for repayment of personal expenses incurred on the Company's credit cards were issued on Feb 26 ,2019.
8. Certain assets from the iVac discontinued operation were sold at auction in December 2018.
9.89% of the deficit relates to the write-offs of overstated A/R, WIP, prepaid expenses and deposits and inventory.

Sources: Discussion with John Nashmi, CFO; and the Company's proposed adjustments to Q3 2018.
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32. On February 26, 2019, the Company provided a borrowing base certificate showing only 

$3.8 million of available borrowing base collateral to support revolver borrowings of 

approximately $34.5 million resulting in the revolver being under collateralized by over 

$30 million.

33. Including the write-offs of the questionable balances in DIG’s current accounts, DIG’s 

reported equity is now a deficit of assets to liabilities of $45.8 million, materially worse 

than the publicly reported surplus of $24.4 million as at September 30, 2018. Such 

statements are attached as Appendix “D” to this Report.

CASH FLOW FORECAST

34. Management has prepared a weekly cash flow forecast for the 14-week period February 25 

to May 31, 2019 (the “Cash Flow Forecast”) that quantifies DIG’s near-term cash 

needs. Receipts are projected primarily based on the weekly cash flow realized at this time 

in 2018 with some adjustment to reflect the current revised accounts receivable balances 

and the conversion of WIP and new sales into accounts receivable. Deloitte notes that, to 

date, the Company has limited confirmed new projects for 2019; accordingly there is risk 

that receipts may not materialize as forecast. In addition, the Company has not, to date, 

provided support for costs to complete its WIP. The Cash Flow Forecast reflects headcount 

reductions implemented on February 27, 2019. The Cash Flow Forecast is attached to this 

Report as Appendix “C” attached hereto.

35. Notwithstanding the preceding paragraph, Deloitte expects that a receivership cash flow 

will be materially different than the one prepared by Management as the receivership is
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implemented and the Receiver is able to determine, with customer and additional 

Management input, which projects can be completed and which costs must be incurred to 

do so.

36. The Cash Flow Forecast is premised on ongoing operations and forecasts total receipts of 

$12.6 million, total disbursements of $13.3 million (including $629,000 of interest paid to 

RBC in the week ending March 1, 2019) for net cash outflows of approximately $665,000 

during the 14-week cash flow period. The 5-week period ending March 29, 2019 is the 

largest cash need for DIG, as net cash outflows are approximately $1.5 milhon.

37. DIG does not have sufficient liquidity to fund its operations as it has borrowed to the limit 

of its revolving credit facility, and as noted above, its borrowing base to support such 

borrowings is approximately $30 million under margin given the adjustments to the 

Company’s previously overstated working capital balances. As noted in the Ivany 

Affidavit, RBC is unwilling to provide such funding to the Company given its collateral 

shortfall. Accordingly, DIG is facing a liquidity crisis and cannot continue in its current 

form. As such, there is an urgent need for a receiver to minimize future operating losses, 

to collect accounts receivable and WIP, if possible, and to market the assets of the Company 

on an en bloc or piecemeal basis as quickly as possible to maximize creditor recoveries for 

DIG’s creditors on a commercially reasonable basis.

38. DIG has borrowed up to its permitted limit and requires a further $1.5 milhon in financing 

over the next four to six weeks. Based on available margin, this financing will not be made 

available by RBC for reasons discussed above. Further, pursuant to the terms of the Credit 

Agreement, the Company is required to make monthly payments to RBC in respect of the
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term loan outstanding. The Company is currently unable to make the payment to RBC, as 

it doesn’t have sufficient available cash nor sufficient borrowing capacity under its 

revolving credit facility (which is also funded by RBC).

THE RBC DEMAND

39. On February 23, 2019, RBC issued its notice of intention to enforce security over DIG’s 

assets. Although the required ten-day period has not yet expired, Deloitte has been advised 

by RBC that DIG will cooperate and work constructively with the RBC and Deloitte as the 

Proposed Receiver.

A&B PRELIMINARY SECURITY REVIEW

40. In preparing this Report, Deloitte engaged independent legal counsel to undertake, among 

other things, a high-level review of RBC’s loan documents, including the security granted 

by DIG in favour of RBC in connection therewith. At this stage, and based on its 

discussions with A&B, the Proposed Receiver is of the initial view that RBC holds valid 

and enforceable security as against DIG. To the extent that the Court grants the Orders 

sought by RBC in this application, the Proposed Receiver will, in due course, obtain a 

formal independent security opinion from A&B, a copy of which will be made available to 

the Court upon request and, in any event, prior to any distribution to RBC or any other 

party.

DELOITTE’S CONSENT TO ACT AS RECEIVER

41. As mentioned in the Ivany Affidavit, Deloitte confirms that it is willing to act as Receiver 

should the Court see fit to grant RBC’s request to appoint a receiver over DIG’s assets.
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42. In light of Deloitte’s recent engagement by RBC to review DIG’s operations and financial 

position, Deloitte possess the knowledge and understanding of the business, including the 

employees and stakeholders, to administer these proceedings in an efficient manner.

43. Other than the business review described above, Deloitte has had no involvement with DIG 

and is independent in this regard.

44. Deloitte supports RBC’s request for the appointment of a receiver given the urgent need to 

minimize cash outflows and to realize on the assets for the benefit of the Company’s

creditors.

All of which is respectfully submitted at Toronto, Ontario this 28th day of February, 2019.

DELOITTE RESTRUCTURING INC., 
solely in its capacity as the proposed 
Court-appointed receiver of 
Distinct Infrastructure Group Inc. and its 
subsidiaries set out in Appendix “A” 
hereto, and without personal or corporate 
liability

Per:___ _ „
Paul Casey, CPA, CA, FC^RP, LIT
Senior Vice-President
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Appendix “A”

List of Subsidiaries

Distinct Infrastructure Group West Inc.
Distinct Infrastructure Group West Inc.
Distincttech Inc. 
iVac Services Inc. 
iVac Services West Inc.
Crown Utilities Ltd.
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Appendix “B”

DIG Organizational Structure
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Appendix “C”

Cash Flow Forecast
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Appendix “C” 

Cash Flow Forecast

Distinct Inf rastructura Group Inc. - "'j
Cash RowModoJ 
(in CAD SOOO’ej
As at F«bnjary'27,.231$ .:: y
Adlisttd basod on MuiMMniiif s torseast ditttf F«bniirv23.2^9

Forecast Forecast Forecast Forecast' Forecast' : Forecast - Fcrecist •Forecast- • Forecast • Forecast - Forecast : Forecast Forecast
Weelt Ending Week Ending Week Ending Week Ending Week Ending WeekEnding,Week Ending Week Ending Week Ending Week Ending'Week Ending WeekEnding Week Ending Week Ending

• t-Mar-19 S-Mar-IS 15-Mar-19 22-Mar-19 ZS-MarMS S-Aur-IS ; i2-Aiir-13 :i ;1^Anf-1S -?S-Anr-19 ' 3-Mav-19 10-K'j!V.19'':: tT-Mny-IS . Total

Riwlpts Notes
Operating ActMUss

Bel 1 350 SO 1.250 325 350 350 375 400 415 450 450 4.765
Rogera 2 293 17S 200 200 225 225 300 300 300 300 305 315 325 350 3.613
Other 3 150 150 200 175 150 125 150 200 ISO 200 150 200 150 200
IVAC 4 100 17 - - 27 . . _
HST 6 - - - 750 . 750
Total Receipts from Operating Aettvltles 693 392 409 375 376 1,627 776 860 1,660 876 856 930 926 1,000 11,822

Investing Activities E *

Sole of Assets - - . _ _
Other - - . . . .
Total Receipts from Investing AetMtles ' * - •

Rnanehg Activities
Proceeds from Related Parties . . _
Tiaiafet frwnCrowi 300 150 150 50 so . 50 . 50 50 650
Total Receipts from Rnarwlng Activities 390 160 150 * 60 * 60 60 69 * 60 860

Total Receipts 1.193 642 400 625 376 1.677 775 900 1.660 926 866 980 926 1.060

Disbursements
Operating Activities

Payrol (334) (125) (342) (165) (342) (165) (342) (165) (342) (165) (342) (165) (342) (165) (3,502)
WCBf Benefits (65) m (ICO (65) (10) (10) - (10) (55) (10) (10) (265)
Union Dues / Benefit pension 10 (232) (147) (109) (145) (161) (161) (145) (151) (145) (161) (1.568)
Lessees Fuel 11 (334) (138) 024) (B4) (59) (313) (124) (64) (79) (253) (79) (SO) (83) (100) (1,939)
Durrping fees 11 (40) (15) (19 (15) (15) (20) (20) (20) (20) (20) (200)
Pofce 11 - (25) (2?) (25) (25) - (25) (25) (25) (175)
Operab'ng Expenses 12 (6) (151) (156) (201) (206) (251) (201) (306) (251) (381) (276) (281) (376) (261) (3,321)
Insurance 13 (69) (4) • - (89) (4) - (89) (4) (279)
Rent 13 (115) (115) - (115) - - (345)

14 - - - . . . . . .
Total Disbursements from Operating AetMtles (738) (837) (867) (598) (697) (1,040) (663) (668) (887) (1,160) (913) (780) (1,022) (665) (11,634)

brvestlng Asttvitles 15
Maintenance Capex - - . . .
NowCapex - . - .
Total Disbursements from Investing Activities * ’ * • -

Financing Activities
Funding of ABL 15 (37) - (33) (33) (33) (33) - (33) (33)
Payment of RSG Term Loan 17 - -
Payment of R8C Interest & Fees 17 - (629) 12) 2L (2) (120) (53) (3) (3) (93) (S3) . .
Total Disbursements from Financing AetMtles (656) (2) (36) (2) (163) (63) (36) (3) {126) (63) (33) (33) (560) (1.743)

Tote] Disbursement fl.4041 (939) (692) (MO) (660) (1,093) (889) (661) (1.013) (1.201) (946) (780) (1.054) (1.115) (13.3371

Net Chanae In Cash (7111 (2971 (492) (76) (476) 584 (114) 239 637 (2781 .......... (31) 200 (129) rest _
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HoUs

^ For IhopBilodFebniBiy 25,20^totABy3^, 2019 {&•‘Forecast Pdrlod^.Manajtrrenlsstirratsd a eokcfion of $<7M ofrec«}pts fromBaL

2 [n the Forecast Period, Managerrwnt esta'matsd a eolection of 33.8M of recslpta fromPogers.

3 IntheForeeastPeriod, Manegomnt estimated a eolection of 32.3M of receipts fromolhor customers under DistinctTech Inc.

4 In the FerccastPeriod, Management estimated a colection of $144Kfrom customers under WAC Services Inc.

6 In the Forecast Period, Management esfirrateda GST/HST refund cf 75CK.

6 Management did not estuiate future receipt fromsale of assets and other disposal activities.

7 Management incktded transferor funds from Ctovm Uilttes Ltd. (‘Crowi’), a whofy>owied subsidiary spectabing in ehil Eght consirueb'on in Winnipeg, Manitoba, tntafng SS50K.

8 Payrot related eltpenses during the Forecast Period reflect a reduction in headcount from layoffs compfeted in February 2019.

B Payment Isfcrecastto be $65,000 per Managements guidance.

10 Union dues and benefits are pro-rated based on historical union rales end hours worked by ULMA unionized onpbyees.

11 Leases, fuel, durrping fees and poles patrol costa rotate to the core operation of the Company.

12 Operating expenses relate to disbursements made to subcontractors and suppSers. Managemsnt ectimatiKi $SX for the week ended March 1,2019.

13 Rent and insurance forecasto are based an historical cost and timing.

14 HST rerritfance was not esfimabd based on future receipts and disbursements.

15 Management did net estimate future cape&

16 Management inctodad $33,000 inbi-v*el(V P^yrol funded by the Corrpany for ABLProfessionat Management Services Inc. CABl"), a Mbted party owedbyAJexAgiusand Joe Lanni. who provide front-end design workfor projects.

17 Manaoement assumed payments on interest end foes In the Forecast Period. ____________________ _____ ______
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Appendix “D”

Distinct Infrastructure Group Inc. Financial Statements 

Nine Months Ended September 30,2018
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Appendix “D”

Distinct Infrastructure Group Inc. Financial Statements 

Nine Months Ended September 30,2018

Distinct Infrastructure Group lac.
Condensed Interim Consolidated Statements of Financial Position 
As at September 30, 2Q1S and December 31.2017 
(Unaudited)

September 201$ Decembers!. 2017

ASSETS
Current assets

Notes $ S

Cash U01.254 3.657,134
Accounts receivable m 3M5.8B5 16479.671
Inventory 2239.S2? 139,828
Pr^aaid asp Buses and deposits 3309.89$ 929.919
Contract asset m 35,455,983 46,739,453
Income tases recoverable 1.116,052 _

Due from related pair,' 13
$0,008,852

250.0D0
67496.005

Assets held for sale 6 153,147 -

Total carreat assets $0461,999 ' 6749R005

Non-corrtat assets
Accounts lecebabfe - 247,413
Deccsits 110,305 105,000
Property and efo^menr, net S 21427,132 23477,709
Intangibles 378,652 504.908
Goodwill 2.795,212- 2.795.212
Due from related party 13 1.716,186 872,928
Total mm-correat assets 26.277.517 28403470
TOTAL ASSETS

lzabujhes and shareholders equity
Current EabSffies

106439^16 96.499.175

Accounts payable and accrued liabilities 5 12400.310 13456.714
tncoma taxes payable 643,159 637,978
Cturent poirimi of debentures and other debt S6>.(b) 2.472,385 1.469.462
Ciinentpciwn of finance lease bblisatjoms 2411,825 2*696.695
Rewhine loan 9® - 27,638,403
CuiiEnt portion oflons-tenn debt

17427,67?
19.871.636
65.870,893

liabilities dimcfiy associated held Bar sale 6 1407.869 -

Total carrent liabifitKs 19.035,546 65*870,893

Ncn-carreat liabilitks
Debentures and otbsr debt m.o>) _ 12461
Revolving loan m 30.608.967 -

Long-term debt 9(4),(6) 27.593,805 -

Finance lease obligations 2.129,501 2.752,478
Deferred tax liabilstj' 2444400 2444.300
Total non-current Labilities 62J76.573 5409,139
TOTAL LIABUmES Slil 12,119 71.1S0.032

Shareholders equii}-
Sham capital 10 34.572,427 34531,210
Contributed surplus 2407,760 464,418
Deficit (12.45Z750) (9.676,485)
Total shareholders5 equity 24.427497 25419.143
TOTAL LIABILITIES AXD SHAREHOLDERS EQUITY

flspa pning ffltVTrntmfgTB«P.gty--p<^»
"MexznderAgmj’'

106339516

"ZV! ISTTITfi "

96.499.175

Directcar Director
The accompanying notes axe an integral pan of these condensed interim consolidated fia»ari»t statements.
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Distinct Infrastructure Group Inc.
Condensed Interim Consolidated Statements of Comprehensive Income (Loss) 
For dts three and mW TOnn^. prwlia^ fkgitorvihgr 30.2018 and 201?
(Unaudited)

Notes

Tortile three months ended 
September

September 3D, 2917
30, MIS (restated-

note 4 and 6)
$ S

For the nine month ended 
September

September 30,2017
30,20X3 (restated-

noted and 6) 
8 $

Eeveime 21.447,255 21.027,836 61,464,917 45.161,335

Eipcuts
Direct casts
SeHing, general and administcaiive: 
Depredalioti =md. emomatioii S

14.62W35
3,451,605
1233,75?

11315,933
2.458.209

512.631

45,451,253
9,232,014
3,483.247

34.721,552
7346,637
1,489,079

Total expenses 19,314,6?? 14JS6,828 53,166.513 43357369

Income from operations 2.132,556 6,741,003 3,298,404 ' 1.604,116

Other CEpemes
Interest espesse
Merest on capital leases
Other finance expense

1,477,030
73,793

615,426
89,951

127,175

2,997,770
227,027

1584,495
292,524

2560,434
Fiance espense 14 1,555,S23 332,552 3,224.797 4,337,503

Ibcome (loss] iefere inoome taxes 576.733 55108,456 73.607 (2,733,337)

Income las recovery P13,307) - (3307) -

Net income (loss) from. Gammons 
operations 790.040 5508,456 76,914 p,733537)

Loss ater income taxes Sam discontimieii 
operations 6 (1,355,565) (482,020) (2.353219) P,433.417)

Net and compreliaHive income (loss) (566,525) 5,436,436 a776305) (5,166,304)

Earnings floss) per stare:
Basic and diluted 12 (0.01) 0.15 (0.06)
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Distimf InfrastFUCture Group Inc.
Condensed Interim ConsoEidsted Statements of Cask Flows 
For the rang months ended SEpteoa&ar 30,201S and 2017 
(Dkandlted)

NET INFLOW (OOXELC'W) OFOSH RELATED TO THE 
FOLLOWING ACTTSTETS:
OFERA-UNGACimTIES
NetHBaBamcrmtmmnsoteatiau

Tieim: act nHecthig cash from ccattmaae Dperafions 
Arnako
Loss ai.eid£ngm±mas of longiamdeht 
Aaailiaitwccffiiuinrp fees

fflivipwTgarinn 
Rhwpg igawft fcr gjgnrirpg.
PenBriakmaajiiraMizaitm 
Gabs I'ljossjondispcsal
Items not aStcfnig cash framtfisceiiiiiuiedopeiatiMis 
Deptedztfion.
Lk; ondjsposa]

Changes la nanaashictHiing capital Stems HemomBaiiiiig
operafioos
AccoBtassecesaSite
hnaittiET
Conaectaset
IteairteiersEsmidgosiE 
AcoamfcpmatileamiafnTiwilialiilirips 
IncoaE taxes pajutile

Changes in non-cash wasting capita] items from dfecwdiiiMd
ofraraSocs
Asseshelii fir sale
LiaMife duecfiyasOTaei with assets held for sale 
Cash flows raedmppanflng actneixs

KVESTENG ACTIVITIES
Pradiase ofprop^airieqiignaentfiomconnEuiEgoperaticiiis 
Proceeds flcondispositiaa osassess domcceitiimsiix oacariocs 
Proceeds ficmdisaxxsiliar: osassets from disconrsniLed qpeiatioiis- 
Cashfroni(os»diB)iiiresting*ctniSes

HNANCING ACrnTEIES
E^symat flamshaiehoildfir
Ega}irmt ofkmg-tgm debt
Proceeds fiomhsos-tsmdeot. net cffinanricefees
Proceeds ficmrev'dh’iiig tom, let of ficaBrinefKS
Proceeds flomcrairHdbledebenlniES
Proceeds from gedit Mitfe
Proceeds ficni(rqa>Tmn cfj Msmires and otto debt
Proceeds&cmfi^^iEestofjrgktedMrtis
PayofiPTit <vf finwyiB lpya.ohsrmitww
IssnsacE ci sharas, net of share issnanre costs 
Cash flows fremflnandng acfledes 
NET CASH OUTFLOW 
CASH, BEGINNING OF PERIOD 
CASH, END OF PERIOD

Notes

«

s

Par t3i& izai& mutibs emfedSt&eB&xrWmi
SeptanlMr Sd, 201ft (restarted note 4 and 6)

s i

7S.P14 (2,733387!
OSS3JB1 (2,433,417)
(2.7753051 (5.156304)

183.812 28,426
- 1,122557

15,431 -

95334 56.473
- 125.0G0

3,483,247 1,439,079
170,173 (250,089)

775,172 508.465
B335 -

1,910,290 (2,096,883)

(21,0323851 (3,437,151)
(2.100101) 112338
11383,470 (7330553)
(2.445,829) (15j506)

(535.404) 1310376
(1,044.6331 (953,754)

(13J05.492) (12421543)

1,144,702
(443.0581 -

rB22ISW"‘ (11411343)

(235.676) (779366)
iH5,0(B 469.130
109,089 -
788,413 ' (IH135T

67,485
- (20000,000)
- 13000.000
- 27333.000

9,411.983 -

2,970,559 (9999375)
982,139 (9306)

(593357) 101933
(2335.075) 0,172,027)

41,217 121397
9577335"* 7943,707

(2,455.880} (5WST
3,657,134 9,448.829
1,301354 4351,05?

Hie accompanjing notes are an iEfejnal part of these condensed interim consolidated finanrftfl statHEsenis.
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DISTINCT
Infrastructure Group

DISTINCT INFRASTRUCTURE GROUP INC. HAS BEEN PLACED INTO
RECEIVERSHIP

TSXV: DUG

March 11, 2019 - Toronto, Ontario - Distinct Infrastructure Group Inc. (“Distinct” or the “Company”) 
announced that the Ontario Superior Court of Justice (Commercial List) has issued an order placing the Company 
(and several of its wholly owned subsidiaries) into receivership with the cooperation of the Special Committee. 
Deloitte Restructuring Inc. is acting as receiver and manager. The company’s independent directors have 
resigned. At this time, the secured bank lender is expected to suffer losses on its debt position. The subordinated 
lender and shareholders are not expected to see any recovery. Material filed in connection with the receivership 
will be posted to the receiver’s website at www.insolvencies.deloitte.ca/en-ca/dig.

For further information please contact:

John Nashmi 
Chief Financial Officer 
Distinct Infrastructure Group 
Email: iohn.nashmi@.diginc.ca

Neither TSX Venture Exchange nor its Regulation Services Provider (as that term is defined in policies of the TSX 
Venture Exchange) accepts responsibility for the adequacy or accuracy of this release.

Forward Looking Statements

This news release contains "forward-looking statements" within the meaning of applicable securities legislation. 
Distinct is subject to significant risks and uncertainties which may cause the actual results, performance or 
achievements to be materially different from any future results, performance or achievements expressed or 
implied by the forward looking statements contained in this release. Distinct cannot assure investors that actual 
results will be consistent with these forward looking statements.

This is EXHIBIT " 

Affidavit of (vvftC (

-30- 
referrfed to in the

Sworn before me at.
in the Province qt^ti^tuGalyrnbia this

A

http://www.insolvencies.deloitte.ca/en-ca/dig
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Sale Information:rb
Prim Oats: 2016/12/12 
Print Time: 13:28

Owner’s Detail Report 

122

Edmonton
2018/12/11

2018231

Owner L22 Distinct Infrastructure Group Inc William Numberger

102-77 BeffieldHd Phone: 597 5B38970

Toronto ON, CAN M9W1G6 Fax:
BLAIR GOGOWICH

Lot Sod Description S/N Sold Price Buyer

164W 49 Dodge 3500 Van Truck
Owner ECHO: GV07

3D6WG46D28G202296 2,500.00 * 65026

1708 147 2015 International 7400 Workstar S/A w/Terex 
HRX55 Bucket Truck

1HTWCAZR2FH533196 55,000.00 * 83644

172W 33 International 4900 T/A w/Altec Digger Derrick 
Truck
Owner EQ ID; 309

1HTSHPCR7MH377150 4,000.00 * 752

354W 38 Peterbilt 377 Sleeper Truck Tractor (T/A) 
Owner EQ ID; TT 04

1XPCDB9X9TN397811 10,000,00 * 76087

356W 37 Mack CH613 Day Cab Truck Tractor (T/A) 
Owner EQ ID: TT01

1M1AA18Y8TW064144 8,500.00 * 73385

407 7 2015 Western Star 480010913 litre T/A T/A 
Hydro Vac Truck
Owner EQ ID: 15154

5KKMBBDV8FPGM7812 170,000.00 * 56403

408 16 2017 Kenworth T800 2000 Gallon Tri Drive 
Hydro Vac Truck
Owner EQ ID; 16235

1NKDX4EX0H J986323 417,500.00 ‘ 1550

409 21 2017 Kenworth T8Q0 2000 Gallon Tri Drive 
Hydro Vac Truck
Owner EQ ID: 17333

1NKDX4EX9H J986322 417,500.00 * 1550

410 15 2017 Kenworth T800 2000 Gallon Tri Drive 
Hydro Vac Truck
Owner EQ ID: 16234

1NKDX4EX7HJ986321 410,000.00 * 26300

411 14 2017 Kenworth T800 2000 Gallon Tri Drive 
Hydro Vac Truck
Owner EQ ID: 16233

1NKDX4EX5HJ986320 410,000.00 * 25300

412 13 2017 Kenworth T800 2000 Gallon Tri Drive 
Hydro Vac Truck
Owner EQ ID: 16232

1NKDX4EX7H J986318 410,000.00 * 26300

413 12 2017 KenworthTBOO 2000 Gallon Tri Drive
Hydro Vac Truck 
Owner EQ10; 16231

1NKOX4EX9HJ986319 417,500.00 * 39325

TWsis EXHiaT."^."referred\to in the 
Affidavit \il

Sworn before me at \qI^

in fhg,Provi

Coi^rfghtO Tliis document contains conliden&l proprietary information and is imenoen only solely r prate use or Rttchia Bros AuettnuuKc
Any unauthorized use Is stricliy prohibited.
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Print Data:20lB/i 2/12 
Print lima: 1328

Owner's Detail Report
..............

Sale Information: 
Edmonton 

2018/12/11 
2018231

Lot Scd Description S/N Sold Price Buyer

414 8 2016 Kenworth T8Q0 2000 Gallon Tri Drive 
Hydro Vac Truck
Owner EQ ID: 16187

1NKDX4TXXGR978104 380,000.00 * 1550

415 9 2016 Kenworth T8Q0 2000 Gallon Tri Drive 
Hydro Vac Truck
Owner EQ ID: 16188

1NKDX4TX8GR978103 395,000.00 ’ 36694

416 11 2016 Kenworth T8CI0 2000 Gallon Tri Drive 
Hydro Vac Truck
Owner EQ ID: 16190

1NKDX4EX1G J983753 395,000.00 * 1550

417 10 2016 Kenworth T800 2000 Gallon Tri Drive 
Hydro Vac Truck
Owner EQ 10:16189

1NKDX4EXXGJ983752 380,000.00 * 1550

418 3 2015 Western Star 4900FA Tri Drive Hydro 
Vac Truck
Owner EQ ID: 15127

5KKPAED60FPGJ5270 245,000.00 * 24095

419 4 2015 Western Star 4900FA Tri Drive Hydro 
Vac Truck
Owner EO ID: 15128

5KKPAED62FPGJ5271 245,000.00 * 65153

420 5 2015 Western Star 4900SF Tri Drive Hydro 
Vac Truck
Owner EQ ID: 15135

5KKPAED62FPGK1880 245,000.00 * 65153

i/4*1 20 2015 Western Star4900SA 2066 Gallon Tri 
Drive Hydro Vac Truck
Owner EQ ID: 15332

5KKPALD12FPGK2956 327,500.00 ’ 423

422 2 2015 Western Slar 4900 Tri Drive Hydro Vac 
Truck
Owner EQ ID: 14119

5KKPAED61FPFX10Q5 282,500.00 * 65153

18 2014 Western Star 4S00SA 2000 Gallon Tri 
Drive Hydro Vac Truck
Owner EQ ID: 14330

5KKPALD12EPFP3871 260,000.00 * 620

,A 19 2014 Western Star 4900SA 2000 Gallon Tri 
Drive Hydro Vac Truck
OwnerEQ ID: 14331

5KKPALD1OEPFP3870 300,000.00 ' 1652

425 1 2014 Western Star 4900FA Tri Drive Hydro 
VacTruck
OwnerEQ ID: 14099

5KKPAED63EPF04919 240,000.00 * 721

17 2013 Western Star 4900SA 2000 Gallon Tri 
Drive Hydro VacTnick
OwnerEQ ID: 13329

5KKPALDRXDPFA9979 260,000.00 * 16938

431 176 2012 Freightliner M2112 Tri Drive Hydro Vac 1FVMC7DV7CHBJ4047 167,500.00 * 68S75
Truck

Page: 2

Copytightffl This docunnent contains ccnlidentia! praptletery Information and Is Intended only solely tor the me olFdtdila Bros. Auctioneers.
Any unauthorized use Is strictly prohibited.
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Owner EQ ID: K07

438W 27 FretghHiner FL8010000 Litre T/A Hydro Vac 
Truck
Owner EQ ID: HOS

439W 26 Freightliner FL80 8865 Litre T/A Hydro Vac 
Truck
Owner EQ ID: HOS

501W 29 Ford LN7000 S/A w/Hiab 65071 Boom Truck 
Owner EQ ID: 300

110SW 53 Caterpillar DS Cable Plow

1107W 50 Case 860 4x4 Cable Plow
Owner EQ ID: 139

iimi 51 Case 760 4x4x4 Combo Cable Plow
Owner EQ ID: 134

mow 55 Ditch Witch R100JD Vibratory Cable Plow 
Owner EQ ID: 15P

1111W 54 Ditch Witch HT100 Vibratory Cable Plow 
Owner EQ ID: 15-135

1330W 57 Ditch Witch JT4020 Directional Drill
Owner EQ ID: DRIB

1331W 152 Ditch Witch JT3020 Directional Drill
Owner EQ ID: DR10

1332W 59 Ditch Witch JT2020 Crawler Directional Drill 
Owner EQ ID: DR17

1333W 60 Ditch Witch JT520 Directional Drill

1334W 61 Ditch Witch JT520 Directional Drill

1335W 56 Ditch Witch JT4020 Directional Drill .

1336W 58 Dilch Witch JT2020 Directional Drill .

1688W 64 Hyster 35 Ft T/A Steel Step Deck Trailer

1790W 63 Ditch Witch FX60 Vacuum Trailer

6650W 66 Quincy QS500 Electric Air Compressor

6S51W 67 Quincy QS500 Electric Air Compressor

1FVXJJCB1XHA20422 10,000.00 • 22582

1FVXJJCB3XHB63598 10,600.00 * 22582

1FVXJ JCB1WH912813 9,500.00 * 11396

1FDPR72C2SVAB1797 1,000.00 * 46846

96J5768 0.00

JAF0157034 0.00

JAF009618 0.00

6M0220 0.00

6K0096 0.00

41,000.00 61452

CMWJ30M1P90000294 21,000.00 77783

CMWJ2020T90000971 21,000.00 77783

CMWJT5200000045 8,500.00 57950

2Y1128 6,500.00 68699

CMWJ40T3CA0000109 31,000.00 77783

2Z1371 5,000.00 58398

19032 800.00 * 31175

1DSB202S361701969 0.00 *

90558J 0,00

989S0H 0.00

rb
Print Data: 2018/12/12 
PHntTima: 13:28

Owner*s Detail Report
L22

Lot Scd Description S/N

Sale Information:
Edmonton

2018/12/11
2018231

Sold Price Buyer

437W 25 FrdghHiner FL80 6865 Litre T/A Hydro Vac 
Truck

Page: 3
Copy tight© This documsni contains confidential proprietary Inlormatton and Is Intended only solely lor the use oi Ritchie Bros. Auctioneers.
Any unauthorized use is strictly prohibited.



rb
Owner's Detail Report

Sale Information: 
Edmonton

Print time: 13:28
L22 2018231

Lot Sod Description S/N Sold Price Buyer

7441W 40 2011 Ford F350 Crew Cab 4x4 Pickup .
Owner EQ ID: 105

1FT8W3BT0BEB64185 0.00 *

7442W 31 QMC 3500 Flatbed Truck .
Owner EQ ID: 303

1GB JC34R9VF04B319 0.00 ■

7445W 30 Ford F250 Extended Cab 4x4 Pickup .
Owner EQ ID: 202

1FTNX21L43EB5883B 0.00*

7451W 45 Ford £450 Van Truck
Owner EQ ID: CV05

1FDXE45P86DB22728 0.00*

7452W 42 Ford £450 Van Truck
Owner EQ ID: CV03

1FDXE45F53HC02581 0.00*

7453W 46 GMC 3500 Van Truck 1GDKC34F4WJ501939 0.00*

7454W 47 GMC 3500 Savana Van Truck
Owner EQ ID: CV01

1GDJG31RBV1085794 0.00*

7455W 44 Ford £350 Van Truck
Owner EQ ID: CV02

1FDWE35LX4H A17763 0.00*

7457W 43 Ford £350 Van Truck 1FDKE3QG5PHB60116 0.00 *

7458W 48 Chevrolet Express Van Truck
Owner EQ ID: CV06

1GBHG31U351214133 0.00 *

7469W 36 Sterling L750QT7A Dump Truck
Owner EQ ID: DT16

2FZHATDJ77AY21537 0.00*

7513W 39 Ford F550 Service Truck
Owner EQ ID: 216

1FDAF56PX4EA30051 0.00*

7516W 28 GMC 3500 Extended Cab 4x4 Flatbed Truck 
Owner EQ ID: 200

1GDJK39U51F137452 0.00*

8163W 35 Ford F350 Crew Cab 4x4 Pickup .
Owner EQ ID: 215

1FTWW31528EB64B68 0.00 *

8214W 32 Ford LTLA90Q0 T/A Flatbed Truck
Owner EQ ID: DD01

1FTYA95V7SVA4760S 0.00 *

8248W 189 2010 Ford F350 Extended Cab 4x4 Pickup . 
Owner EQ ID: 22?

1FTWX3BR7AEB21776 0.00*

8249W 190 Chevrolet 3500 Extended Cab 4x4 Pickup . 1GC JK39G41E258820 0.00*

8273W 191 Ford F350 King Ranch Crew Cab 4x4 Pickup . 1FTWW31R88EB64683 0.00 *

B291W 52 Ditch Witch 8020 4x4x4 Cable Plow . 5N037B 0.00

Total for this Owner 7,020,800.00

Lots subject to documentation fee 31 X 65.00 ......................... 2,015.00

Proceeds of Lots sold for 2,500X0 or less ..................... .................... ..................... 4,300.00

Proceeds of Lots sold for more than 2,500.00 ......................................... .. 7,016,500.00

All amounts stated In CAD Page: 4

Copyright© this document contains confidential proprietary Information and Is Intended only solely (or the use of Ritchie Bros. Auctioneers.
Any unaufflorized use Is strictly prohibited.
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From: Kal Chaube
To: Sal Tinalero
Cc: Bath M. Brovim
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct Infrastructure Group Inc.

(2402818) - Writ and PPR Vehicle Registrations 
Date: December 20,2018 5:21:54 PM
Attachments: imageOll.pna

Hi Sal

Thank you for the below amount. I know the funds will not be available for tomorrow, but possibly 
be ready for next week. We can EFT the funds to you no problem, but can you provide me with an 
interest amount that I can added after tomorrow's date.

Thank you again,

%a[ CficmSe
Team Lead - Search Department

9500 Glenlyon Parkway, 
Burnaby, BC V5J 0C6 
T: 778.331.5494 
F: 778. 331.5921
E: kchaube@rbaiictinn.cnin 
W: www.rbauction.com

H

RitchieBros.com | lronPlanet.com

„L:
_____ i vteit ©ti

Affidavit of
This is EXHIBIT " ^ " referridjte in thi

in tfie£pevfnce of
'mki§ this

From: Sal Tinajero <S.Tinajero@edmontonlaw.ca>
Sent: Thursday, December 20,2018 1:54 PM 
To: Kal Chaube <kchaube@rbauction.com>
Cc: Beth M. Brown <B.Brown@edmontonlaw.ca>
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Hi Kal,

Thanks for your email. I have attached the updated calculation of the amount owing, being 
$429,489.62 as of December 21, 2018.

Given the upcoming holidays, our office will be closed next week and reopening again on January 2, 
2019. To avoid any delays in getting these funds to our client, please deposit the funds into our trust 
account and provide us with a receipt once this is done. Our trust account information is attached

http://www.rbauction.com
mailto:S.Tinajero@edmontonlaw.ca
mailto:kchaube@rbauction.com
mailto:B.Brown@edmontonlaw.ca


for your records.

Otherwise, if the cheque will be drafted in Edmonton, please advise of the amount owing us when it 
will be ready tomorrow. We will arrange for a courier to pick it up and bring it to our office.

Thanks again. Let me know if you have any questions or concerns.

Yours truly,

Sal Tinajero [ BA, JD | E: s.tinaiero@edmontonlaw.ca
T: 780.469.0494 ext. 233 | F: 780.469.4181 j
#102, 9333 - 47 Street NW, Edmonton, Alberta T6B 2R7
www.edmontonlaw.ca

H

From: Kal Chau be [mailto:kch3ube(S)rbauction.com]
Sent: Thursday, December 20, 2018 2:30 PM 
To: Sal Tinajero
Subject: FW: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and RPR Vehicle Registrations

Hi Sal,

As per our telephone conversation, if you can please provide me with an updated amount and a 
valid date?

If you have any questions, please feel free to contact me.

Thank you

‘KafCfiauSe
Team Lead - Search Department

9500 Glenlyon Parkway,
Burnaby, BCV5J 0C6 
T: 778.331.5494 
F: 778. 331. 5921 
E: knh aube@rbau ction. com 
W: www.rbauction.com

El

RitchieBros.com | lronPlanet.com

mailto:s.tinaiero@edmontonlaw.ca
http://www.edmontonlaw.ca
mailto:kch3ube(S)rbauction.com
http://www.rbauction.com


Hi Laurey,

Further to our phone conversation, our firm acts for Chris Wood and Mega Diesel Holdings ltd. with 
respect to the above noted matter. For your records, we have enclosed copies of our latest PPR 
search outlining all the vehicles against which our clients have a security interest, by way of a 
judgment granted on July 31,2017. Please note that we updated this registration today to include 4 
previously undisclosed vehicles.

As of December 11, 2018, the total amount owing to our clients will be $429,232.51. We have 
enclosed a summary of our calculations for your records.

Let me know if you have any questions or concerns.

Yours truly,

Sal Tinajero | ba, jd | E: s.tinaiero@edmnntonlaw-ra
T: 780.469.0494 ext. 233 | F: 780.469.4181 |
#102, 9333 - 47 Street NW, Edmonton, Alberta T6B 2R7 
www.edmontonlaw.ca

***This email originated from the Internet*** 
***This email originated from the Internet***

http://www.edmontonlaw.ca
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Sworn hfifnro „* lr/^ C.r*

From: Kal Chaube
Sent: Wednesday, January 09,2019 3:37 PM /
To: Sal Tinajero ^

Cc: Beth M. Brown; chris wood
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Hi Sal,

Sorry for not getting back to you sooner, I will provide you documentation tomorrow.

Thank you

XaCChcmde
Team Lead - Search Department

9500 Glenlyon Parkway, 
Burnaby, BCV5J0C6 
T: 778.331.5494 
F: 778.331.5921 
E: kchaube@.rbauction.com 
W: www.rhanction.cnTn

RitchieBros.com | lronPlanet.com

From: Sal Tinajero <S.Tinaiero@edmontonlaw.ca>
Sent: Wednesday, January 09, 2019 10:55 AM 
To: Kal Chaube <kchaube(S>rbauction.com>
Cc: Beth M. Brown <B.Brown@edmontonlaw.ca>
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Hi Kal,

http://www.rhanction.cnTn
mailto:S.Tinaiero@edmontonlaw.ca
mailto:B.Brown@edmontonlaw.ca


Thanks again for your response. Can you provide me with a copy of the form outlining the proposed 
distribution of the sale proceeds?

Sal Tinajero | BA, JD | E: s.tinaiero@edmontonlaw.ca
1:780.469.0494 ext. 233 | F: 780.469.4181 |
#102, 9333 - 47 Street NW, Edmonton, Alberta T6B 2R7 
www.edmontonlaw.ca

From: Kal Chaube [mailto:kchaube@rbauction.com1 
Sent: Wednesday, January 09,2019 8:43 AM 
To: Sal Tinajero 
Cc: Beth M. Brown
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and RPR Vehicle Registrations

Good Morning Sal,

The update as of now is I received an email from Distinct is disputing this Writ at the current 
moment and has their lawyers involved. I am holding back the funds until they provide me with 
direction as per the Writ.

Feel free to give me a call to discuss, if you have any questions,

Thank you

XaCChauSe
Team Lead - Search Department

9500 Glenlyon Parkway,
Burnaby, BCV5J0C6 
T: 778.331.5494 
F: 778. 331. 5921 
E: kchaube@rhaiiRfiori.coiTi 
W: www.rbauction .com

RitchieBros.com | IronPlanetcom

mailto:s.tinaiero@edmontonlaw.ca
http://www.edmontonlaw.ca
mailto:kchaube@rbauction.com1


From: Sal Tinajero <S.Tin3iero@edmontonlaw.ca>
Sent: Tuesday, January 08, 2019 3:18 PM 
To: Kal Chaube <kchaube@rbaur.tion.com>
Cc: Beth M. Brown <B.Brown@edmontonlaw.ca>
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Hi Kal,

Any updates on this?

Sal Tinajero | BA, JD | E: =;.tinaiero@erimontonlaw-ra
T: 780.469.0494 ext. 233 | F: 780.469.4181 |
#102, 9333 - 47 Street NW, Edmonton, Alberta T6B 2R7 
www.edmontonlaw.ca

From: Kal Chaube [mailto:kchaijhp@rhauction.com]
Sent: Wednesday, January 02, 2019 11:51 AM 
To: Sal Tinajero 
Cc: Beth M. Brown
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Hi Sal

Happy New Year to you as well. I received an email from Distinct last week, asking to hold off on 
paying this Writ. I have sent a follow up email to find out the status on their end, once I have some 
more information, I will let you know.

Thank you for your patience's.

KaCChauSe
Team Lead - Search Department

9500 Glenlyon Parkway,
Burnaby, BCV5J 0C6 
T: 778.331.5494 
F: 778.331. 5921 
E: kchaube@rbauction.com 
W: www.rbauction.coin

mailto:S.Tin3iero@edmontonlaw.ca
mailto:kchaube@rbaur.tion.com
mailto:B.Brown@edmontonlaw.ca
http://www.edmontonlaw.ca
mailto:kchaijhp@rhauction.com
mailto:kchaube@rbauction.com
http://www.rbauction.coin


125

RitrtiieBros.com | lronPlanet.com

□ □ □ □
From: Sal Tinajero <S.Tinaiero@edmontonlaw.ca>
Sent: Wednesday, January 02, 2019 9:59 AM 
To: Kal Chaube <kchaube@rbauction.com>
Cc: Beth M. Brown <B.Brown@edmontonlaw.ca>
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Hi Kal,

Happy new year. Could you provide an update as to when we can expect to receive the funds? 

Thanks,

Sal Tinajero | BA, JD | E: s.tinaie.roiS)edmontonlaw.r.3
T: 780.469.0494 ext. 233 ] F: 780.469.4181 j
#102, 9333 - 47 Street NW, Edmonton, Alberta T6B 2R7
www.edmontonlaw.ca

From: Kal Chaube [mailto:kchaube@rbauction.com)
Sent: Friday, December 21, 2018 7:32 AM
To: Sal Tinajero
Cc: Carl Bosecke; Julie Green
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Good Morning Sal,

Thank you, i will confirm with you and Carl once funds are ready to be sent.

%ci[ Chaube
Team Lead - Search Department

9500 Glenlyon Parkway,

mailto:S.Tinaiero@edmontonlaw.ca
mailto:kchaube@rbauction.com
mailto:B.Brown@edmontonlaw.ca
http://www.edmontonlaw.ca
mailto:kchaube@rbauction.com


Burnaby, BCV5J0C6 
1:778.331.5494 
F: 778.331. 5921 
E: kr,haube@.rbauction.com 
W: www.rbauction .com

RitchieBros.com | lronPlanet.com

From: Sal Tinajero <S.Tinaigro@edmontonlaw.ca>
Sent: Thursday, December 20, 2018 2:52 PM 
To: Kal Chau be <kchaube(S)rbauction.com>
Cc: Carl Bosecke <C.Bosecke(5)edmontonlaw.ca>; Julie Green <ia.preen@edmontonlaw.ca> 
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Hi Kal

As to the EFT, please use ia.green@edmontonlaw.ca and make the password "Boseckel". Please 
also confirm with Carl Bosecke and myself once the funds have been sent. I have included Carl in this 
email for your reference.

Thanks again for your help.

Sal Tinajero | BA, JD | E: s.tinaiero@edrriontonlaw.ca
T: 780.469.0494 ext. 233 | F: 780.469.4181 |
#102, 9333 -47 Street NW, Edmonton, Alberta T6B 2R7 
www.edmontonIaw.ca

From: Kal Chau be rmailto:kchaube(5)rbauction.com1 
Sent: Thursday, December 20, 2018 3:36 PM 
To: Sal Tinajero 
Cc: Beth M. Brown
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Awesome thanks Sal

mailto:S.Tinaigro@edmontonlaw.ca
mailto:ia.preen@edmontonlaw.ca
mailto:ia.green@edmontonlaw.ca
mailto:s.tinaiero@edrriontonlaw.ca
http://www.edmontonIaw.ca
mailto:kchaube(5)rbauction.com1


Have a great day

%a[ CficLufie
Team Lead - Search Department

9500 Glenlyon Parkway, 
Burnaby, BC V5J 0C6 
T: 778.331.5494 
F: 778. 331. 5921 
B: kchaube@rhauction .cnm 
W: www.rbanotion .com

RitchieBros.com | lronPlanet.com

From: Sal Tinajero <S.Tinaiero@edmontonlaw.ca>
Sent: Thursday, December 20, 2018 2:28 PM 
To: Kal Chaube <kchaube@rbauction.com>
Cc: Beth M. Brown <B.Brown@Rdmontonlaw.ca>
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Thanks Kal,

The per diem interest accruing after tomorrow's date (December 21, 2018) will be $10.13.

Sal Tinajero | BA, JD | E: s.tinaiero®grimontoriiawxa
T: 780.469.0494 ext. 233 | F: 780.469.4181 |
#102, 9333 - 47 Street NW, Edmonton, Alberta T6B 2R7 
www.edmontonlaw.ca

From: Kal Chaube [mailto:kchaube@rbaur.tion.com1 
Sent: Thursday, December 20, 2018 3:22 PM 
To: Sal Tinajero 
Cc: Beth M. Brown
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

mailto:S.Tinaiero@edmontonlaw.ca
mailto:kchaube@rbauction.com
mailto:B.Brown@Rdmontonlaw.ca
http://www.edmontonlaw.ca
mailto:kchaube@rbaur.tion.com1
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Hi Sal

Thank you for the below amount. I know the funds will not be available for tomorrow, but possibly 
be ready for next week. We can EFT the funds to you no problem, but can you provide me with an 
interest amount that I can added after tomorrow's date.

Thank you again,

%aCCfiau6e
Team Lead - Search Department

9500 Glenlyon Parkway, 
Burnaby, BC V5J 0C6 
T: 778.331.5494 
F: 778. 331. 5921 
B: kc1mnhe@rbauction.com 
W: www.rbauction.com

RitchieBros.com I lronPlanet.com

From: Sal Tinajero <S.Tinajero(Sedmontonlaw.ca>
Sent: Thursday, December 20, 2018 1:54 PM 
To: Kal Chaube <kchaube@rbauction.r.om>
Cc: Beth M. Brown <B.Brown(S)edmontonlaw.ca>
Subject: RE: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Hi Kai,

Thanks for your email. 1 have attached the updated calculation of the amount owing, being 
$429,489.62 as of December 21, 2018.

Given the upcoming holidays, our office will be closed next week and reopening again on January 2, 
2019. To avoid any delays in getting these funds to our client, please deposit the funds into our trust 
account and provide us with a receipt once this is done. Our trust account information is attached 
for your records.

Otherwise, if the cheque will be drafted in Edmonton, please advise of the amount owing us when it 
will be ready tomorrow. We will arrange for a courier to pick it up and bring it to our office.

mailto:kc1mnhe@rbauction.com
http://www.rbauction.com
mailto:kchaube@rbauction.r.om


Thanks again. Let me know if you have any questions or concerns.

Yours truly,

Sal TinajerO I BA, JD I E: s.tinaiero(5)firimontonlaw.ca
T: 780.469.0494 ext. 233 | F: 780.469.4181 |
#102, 9333 - 47 Street NW, Edmonton, Alberta T6B 2R7 
www.edmontonlaw.ca

From: Kal Chaube rmailto:kchaube(5)rbauction.coml 
Sent: Thursday, December 20, 2018 2:30 PM 
To: Sal Tinajero
Subject: FW: Chris Wood and Mega Diesel Holdings Ltd. v. iVac Services West Inc. and Distinct 
Infrastructure Group Inc. (2402818) - Writ and PPR Vehicle Registrations

Hi Sal,

As per our telephone conversation, if you can please provide me with an updated amount and a 
valid date?

If you have any questions, please feel free to contact me.

Thank you

%a( CdauSe
Team Lead - Search Department

9500 Glenlyon Parkway,
Burnaby, BC V5J 0C6 
T: 778.331.5494 
F: 778. 331.5921 
E: kchaube@rbauction.com 
W: www.rbauction.com

Ritc.hieBros.com | lronPlanet.com

Hi Laurey,

http://www.edmontonlaw.ca
mailto:kchaube(5)rbauction.coml
mailto:kchaube@rbauction.com
http://www.rbauction.com


Further to our phone conversation, our firm acts for Chris Wood and Mega Diesel Holdings ltd. with 
respect to the above noted matter. For your records, we have enclosed copies of our latest PPR 
search outlining all the vehicles against which our clients have a security interest, by way of a 
judgment granted on July 31, 2017. Please note that we updated this registration today to include 4 
previously undisclosed vehicles.

As of December 11, 2018, the total amount owing to our clients will be $429,232.51. We have 
enclosed a summary of our calculations for your records.

Let me know if you have any questions or concerns.

Yours truly,

Sal Tinajero | BA, JD | E: s.tinaieroOedmontonlaw.ra

T: 780.469.0494 ext. 233 | F: 780.469.4181 |
#102, 9333 - 47 Street NW, Edmonton, Alberta T6B 2R7 
www.edmontonlaw.ca

***This email originated from the Internet*** 
***This email originated from the Internet*** 
***This email originated from the Internet*** 
***This email originated from the Internet*** 
***This email originated from the Internet*** 
***This email originated from the Internet*** 
***This email originated from the Internet*** 
***This email originated from the Internet*** 
***This email originated from the Internet*** 
***This email originated from the Internet***

http://www.edmontonlaw.ca
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Graham Sanson
From:
Sent:
To:
Co:
Subject:

William Numberger <William.Numberger@diginc.ca> 
Decembar-19-1811:17 AM 
Ivany, Gary
Joe Lannl; Alex Aglus; Du, Alicia; O’Gorman, Philip; Jay Vieira 
Re: RBC/D1G

Thank you Gary, as soon as I have confirmation of it moving and how 1 will let you Ipow. I will confirm which 
account. Thank you

Sent Irnm in> Samsung Galaxy smartphone.

------- Original message--------
From: "Ivany, Gary" <gaiy.ivany@rbc.com>
Date: 2018-12-19 1:14 PM (GMT-05:00)
To: William Numberger <WiUiam.Numberger@digmc.ca> /
Cc: Joe Lanni <joe.lanni@diginc.ca>, Alex Agius <alex.agius@diginc.ca>,’Tw, Alicia" <aIicia.du@rbc.com>, 
"O’Gorman, Philip" <51hilip.ogorman@rbc.com>, Jay Vieira <Jay.Vieira@mginc.ca>
Subject: RE: RBC/DIG '

Thank you William.

We have provided our waiver to Ritchie Bros.

Please advise which account you expect the proceeds to be into.

Gary

This is EXHIBIT " N " referred to in the 
Affidavit of —L

Sworn before me at.

referred
a/<scx3

bia this^,

Prom: William Numberger [maiito:William.Nurnberger@diginc.ca]
Sent: 2018, December, 1912:13 PM 
To: Ivany, Gary <gary.ivany@rbc.com»
Cc: Joe Lanni <joe.lanni@dig1nc.ca>; Alex Agius <alex.agius@diginc.ca>; Du, Alicia <alicia.du(S>rbc.com>; O'Gorman, 
Philip <philip.ogorman@rbc.com>; Jay Vieira <lay.Vieira@diginc.ca>
Subject: RE: RBC/DIG

Hi Gary, we accept the below statement and look forward to moving forward with you and your team.

Thank you

UriO
DISTINCT
btltatinicfc**

William Numberger, interim Chief Financial Officer & Vice President Corporate Development 
Distinct Infrastructure Group

1

mailto:William.Numberger@diginc.ca
mailto:gaiy.ivany@rbc.com
mailto:WiUiam.Numberger@digmc.ca
mailto:joe.lanni@diginc.ca
mailto:alex.agius@diginc.ca
mailto:aIicia.du@rbc.com
mailto:51hilip.ogorman@rbc.com
mailto:Jay.Vieira@mginc.ca
mailto:William.Nurnberger@diginc.ca
mailto:joe.lanni@dig1nc.ca
mailto:alex.agius@diginc.ca
mailto:philip.ogorman@rbc.com
mailto:lay.Vieira@diginc.ca
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RITCHIE BROS. 
Auctioneers

December^, 2018

RITCHIE BROS. AUCTIONEERS (CANADA) LTD.
9500 Glenlyon Parkway, Burnaby, British Columbia, Canada, 
V5J 0C6
Phone: 778.331.5500 
internet: www.rbauction.com

_____________________________________________ Page 1 of 12
Fax: +1.778.331.5932

To : Royal Bank of Canada
36 York Mills Road 4th Floor, Toronto, ON, M2P0A4, Canada

Fax: , Email:

Re: Our Consignor: Distinct Infrastructure Group Inc/Distincttech Inc

Our above noted customer has placed the following equipment (“Equipment”) for sale with us in Edmonton, AB, CAN - Dec 11,2018:

See Attached Schedule A
__________________(Including any miscellaneous serial number changes or additions, attachments, accessories)____________
Our searches indicate you have a security interest registration/filling against the customer. Please indicate the option of your choice by
placing a in the box next to #1 or #2 (if #2, include payout).

0 1- We have no interest in the Equipment nor in the proceeds from the sale thereof, or, alternatively, we have a valid interest in the 
Equipment but do not wish to receive the proceeds from the sale thereof.

| | 2. We represent that we have a valid security interest in the Equipment and are entitled to the proceeds thereof. You are 
authorized to sell the Equipment. Our security interest in the Equipment and the proceeds from the sale thereof is hereby 
released on the condition that we will receive the lesser of:

a) the Net Proceeds generated from the sale of the Equipment. Net Proceeds being gross proceeds of the sale of the 
Equipment less amounts owing to (i) prior ranking secured creditors, if any, and (ii) Ritchie Bros. Auctioneers for commission 
charged and costs incurred; or

b) $ _________________on or about January 7.2019 with a per diem rate of $ _____________ thereafter (inclusive of all
applicable taxes), being the amount that we are owed which is secured by, among other things, the Equipment.

We appreciate your prompt response by no later than five (5) business days from the date of this letter. If we do not hear from 
you within die period stated above, we will proceed on the basis that you have no interest in the Equipment nor in the 
proceeds from the sale thereof, and we may pay out the proceeds accordingly.

Please complete:
Name: 1 /v/v\

Email: A Acl-iLi. Kc-il 4/,a /Q T Lex M • Phone:

Signature: . /f>2s(
Date
Signed: (dd/mm/yyyy)

Would you like to be notified if serial numbers are revised or if additional items are added to the Sale?(Ye|/No

Please include below any additional information, if the 
the above is incorrect.

payouts noted above in #2 covers specific items or updated contact information if
This is EXHIBIT " ® * referred t\in the

Affidavit nf QUV\i <> UJ &S>U-------

Sworn before me at.

RITCHIE BROS. AUCTIONEERS (CANADA) LTD. 
Per: Ria Aurora Phone: +1.778.331.5499 Fax: +1.778.331.5932

TC8"of Bffiiph Cdur 
.day

umbia this

CAN Three Choice Letter GSA_05_17 
Ritchie Bros. Makes no representation, written or verbal, except as contained herein. This letter superse 
the above equipment. This letter is governed by the laws of the Province of British Columbia.

Lien Epdnt Owner Code: L22 
Lien Scarctjjimnmary; LSS-00173910

all previous correspondence between ourselves, concerning

http://www.rbauction.com


RITCHIE BROS. 
Auctioneers

ru i vniE snuo. MUU i tunccno \uiwuw) ki if.
9500 Glenlyon Parkway, Burnaby, British Columbia, Canada, 
V5J0C6
Phone: 778.331.5500 
Internet wwwjfaaucSon.com

________________________________________________________________________ _Page 2 of 12

Schedule A for L22 -- Edmonton Auction
Owners Name: Distinct Infrastructure Group Inc

Auction Site

Edmonton, AB, CAN-Dec 11,2018

Contract Number l Lien Search Summary Number

003706S8 LSS-00173910

•# Item Description (Year, Make, Model, Model Description, Asset Type) Serial Number Comes With

1 2014, Western Star, 4900FA,Tri Drive, Hydro VacTrudt. 5KKPAED63EPFD4919

Detroit DD15,505 hp,eng brake,
Eaton Fuller RTL016918B, trip dlfi 
lock, dbt frame, Airliner A/R susp, 
20000 fb fit, RZ166 rears, 316 In. 
WB, Vactor HXX tank, full open 
rear gate, hoist, Cat triplex primp, 
reel & hose, SWS Canada scale, 
Ingersoll-RandBl

2 2015,. Western Star, 4900, Tri Drive, Hydro Vac Truck 5KKPAED61FPFX1005

Detroit. DD15,505 hp, Allison A/T, 
trip d(F lock, (JW frame, Airliner 
A/R susp, 20000 lb 1H>
R2166RSRS rears, 316 In. WB, 
Vactor HXX tank, full open rear 
gate, CAT 3560 triplex pump, reel 
8i hose, blower

3 2015, Western Star, 4900FA, Tri Drive, Hydro Vac Truck 5KKPAED60FPGJ5270.

Detroit DD15,505 hp, eng brake, 
Eaten Fuller RTLQ16918B, trip dlff 
loct^ ribl frame. Airliner A/R susp, 
20000 lb lit, RZ69166 ream, 316 
In. WB, lector HXX tank, Cat 
triplex pump, 49785 heater, hose 
reel, Hlbon Slav 8702 blower

4 2015, Western Star, 4900FA, Tri Drive, Hydro Vac Truck 5KKPAED62FPGJ5271

Detroit DD15TC, 505 hp, eng 
brake, Eaton Fuller RTL016918B, 
trip dfF lock, dW frame. Airliner 
A/R susp,-20QO0 Ibftt, RZ69166 
tears, 316 ImWB, Vactor HXX 
tank, Cat triplex pump, 49785 
heater, Hlbon Slav 8702 blower

S 2015; Western Star, 4900SF, Tri Drive, Hydro Vac Truck 5KKPAED62FPGK1880

Detroit ra>15,505. hp; eng brake, 
Eaton Fuller RTL616918B, trip til 
lock, Airliner A/Rsusp, 20000 lb 
fit,. RZ6S166 rears, 56 In. axle 
spread, 316 In. WB, Vactor HXX 
tank, Cat triplex pump, 49785 
heater, Hlbon SIAV 8702 blower

Receivers
Initials

Lien Event Owner Code: L22
CAM Three Choice Letter GSA_SJ7 Lien Search Summaiy: LSS-00173910
Ritchie Bros. Mates no representatiort, written or verbal, except as contained herein. This letter supersedes all previous correspondence between ourselves, concerning
the above equipment This letter is governed by. the laws of the Province. ofBrilish Columbia.
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7 2015, Western Star, 4800,10913 Litre T/A T/A, Hydro Vac Truck 5KKMBBDV8FPGM7812

PHOTOCOPY OF REGISTRATION 
ONLY UNABLE TO PROVIDE 
DOCUMENTS TO 
REGISTER/TITLEIN THE USA, 
Detroit DD13,450 hp, eng brake, 
Eaton Fuller RTL016918B, da dlff 
lock, dbl frame, Airllrter A/R susp, 
80000 lb m, RX46164 rearsi, 326 
in. WB, Presvac 16913 L tank,

6 2016, Kenwcrth, 7800,2000 Gaflpn Tri Drive, Hydro Vac Truck 1NKDX4TXX6R978104

Cummins ISX15,525 hp, erig 
brake; Eaton Fuller RTU11891BB, 
trip dlff lock, did frame, Neway
A/R susp; 20000 lb fit T69170HP 
ream, 310 to. WB, 2015 Foremost 
water tank, hyd lift-rear gate, 
debris tank, cat 35®) triplex 
pump, Dynablast HV70QF heater, 
Rob

9 2016, Kenworth, T800,2000 Gallon Tri Drive, Hydro VacTruck 1NKDX4TX8GR978103

Cummins ISX15,525 hp, eng 
brake; Eaton Fuller RTL01891BB, 
trip dlff lock, dU frame, Neway 
A/R susp, 20000 lbfrtT69170HP 
rears, 310 to. WB, 2015 Foremost 
2000 gal water tank, hyd lift rear 
gate, CAT3S60 triplex pump, 
Dynablast heater, hose red, Rob

10 2016, Kenworth, 7800,2000 Gallon Tri Drive, Hydro. VacTruck 1NKDX4EXX6] 983752

Cummins ISX15,525 hp, eng 
brake, Eaton Fuller RTU)189l8B, 
trip dlff lode, dbl frame, Airliner 
A/R susp, 19940 lb fit 
RZXXieSPWrrters, 310 In.WB, 
2015 Foremost tank, Prattssoll 
HF25 puffip, Dynablast heater, 
hosereel

11 2016, Kenworth, TOM, 2000 Gallon Tri Drive, Hydro VacTruck 1NKDX4EX1GJ983753

Cummins 15X15, '525 hp, eng 
brake, Eaton Fuller RTL018918B, 
trip drff lock, dbl frame, Neway 
A/R susp, 19940 lb fit 
RZXXieePWT rears, 312 In. WB, 
2015 Foremost tank, hyd lift rear 
gate, Cat 3560 pump, Dynablast 
HV700FSO heater, Robuschl 145 
blower

12 2017, Kenworth, 7800,2000 Gallon Tri Drive, Hydro Vac Truck 1NKDX4EX9H1986319

Cummins ISX15,525 hp, eng 
brake, Eaton Fuller RTU018918B, 
trip dlff lock, dW frame, Neway 
A/Rsug>, 199401b fit 
R2XX166PWT tears, 310 in. WB, 
2016 Foremost 2000 gal water 
tank, hyd Eft rear gate, Prattssoll 
HF25 triptexpump, Dynablast 
HVTOOFSOheat

Receivers
initials

Lien Event Owner Cotte: L22
CAN Three Choice Utter GSA_5_I7 Lien Search Summary: LSS4017391D
Ritchie Bros. Makes no representation, written or verbal, except as contained herein. This letter supersedes dll previous correspondence between ourselves, concerning
the above equipment This letter is governed by the laws of the Province of British Columbia.

http://www.rbauction.ctan
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13 2017, Kenworth, TBOO, 2000 Gallon tn Drive, Hydro Vac Truck 1NKDX4EX7HB86318

CumriSrsiSXIS, 525 hpj eng 
brake, Eaton Fuller KT1.018918B, 
dU diff lock, Neway A/R susp, 
19940 lb fr^ RZXX166PWT rears, 
310 In. WB, 2016 Foremost tank, 
hyd lift rear gate, Pratissctl HF25A 
pump, Dyn^ast HV7QOFSO 
heater, Robusdii 145 Mower

14 2017, Kenworth, TBOO, 2000 Gailon Tri Drive, Hydro Vac Truck 1NKDX4EX5HJ986320

Cummins 15X15,525 hp, eng 
brake, Eaton Fuller RTL018918B, 
trip dffif Icdt, dbl frame, Neway 
A/R susp; 19940 lb ftt, 
RZXX166PWr rears, 310 In. WB, 
2016 Foremost 2000 gal tank; 
hyd Dft rear gate, Prattssdl HF25 
triplex pump;. Dynablast HV700F 
heater, hose

15 2017, Kenworth, TBOO, 2000 Gallon Tri Drive, Hydro Vac Truck 1NKDX4EX7HJ9B6321

CUrnmln$ISX15,525 hp, eng 
brake, Eaton Fuller R.T1018918B, 
trip (Off lode, dbl hame, Neway
A/R susp, 19940 lb fit, 
R2XX166PWT rears, 310 In. WB, 
2016 Foremost tank, hyd lift rear 
gate, Prat&soQ HF25 pump, 
Dynablast HV700F heater, 
RtAuschlMSblowa'

16 2017, Kenworth, TBOO, 2000 Gallon Tri Drive, Hydro Vac Truck 1NKDX4EX0HKB6323

cummins ISXIS, 525 hp, eng 
brake, Eaton Fuller RTL018918B, 
trip dlff lodr, dM frame, Neway 
A/R susp, 19940 lb ftt, 
R2XX166RWT rears, 310 ]n. WB, 
2016 Foremost water tank, hyd 
lift rear gate, Prahssdli HF25 
Triplex pump, reel & hose,
Robushi Mower, Dyn

17 2013, Western Star, 4900SA, 2000 Gallon Tri Drive, Hydro Vac Truck 5KKPALDRXDPFA9979

Detroit DD15,560 hp, eng brake, 
Eaton Fuller RTU018918B, dbl efiff 
lock, dbl frame, A/R susp, 26000 
lb frt, RZ166RSRS rears, 300 tn. 
WB, 2013 Foremost wafer tank, 
hyd lift mar gate, Cat 3560 triplex 
pump, Kotsy heater, reel 8i hike, 
Hlbon 840 Mower, 13

18 2014, Western Star,.490QSA, 2000 Gallon Tri Drive, Hydro Vac Truck 5KKPALD12EPFP3871

PHOTOCOPY OF REGISTRATION 
ONLY UNABLE TO PROVIDE 
DOCUMENTSTO
REGISTER/miE IN THE USA, 
Detroit DD16,560 hp, eng brake, 
Eaton Fuller KTL018918B, trip diff 
lock, dbl frame. Airliner A/R susp, 
20000 lb fr^ RZ166 rears, 308 in. 
WB, Foremostwater tenk, C

Receivers
■Initials

Uen Event Owner Code: L22
CAN Thtec Choice Utter QSA_5_17 Uen'Search Summary, LSS-,00173910
Ritchie Bros. Makes no representation, written or verbal, except as contained herein. Ibis letter supersedes all previous correspondence between ourselves, concerning
the above equipment. This letter is governed by the laws of the Province of British Columbia.

http://wwW.rbauctton.com
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19 2014, Western Star, 4900SA, 2000 Gallon Tri Drive, Hydro Vac Tmdc 5KKPA1JD10EPFP3870

Ddroit DD16,600 hp, eng brake. 
Eaten FulierRTL018918B, trip dift 
iock, AlrUner A/R susp, 20000 ib 
fft; RZ166 rear% 308 te. WB,
2013 Foremost tank, hyd lift rear 
gate, Cat3560 pump. Hotsy 
wb9450 heater, reel St hose,
Hlbon 840 blows-

20 2015, Western Star, 4900SA, 2066 Gallon Tri Drive, Hydro Vac Thick 5KKPAL012FPGK2956

Detroit 1X315,500 hp, eng brake, 
Eaton Fuller RT1018918B, trip diff 
iodq dbt ftame, AlrUner A/R susp, 
20000 ib fit, RZ69166 rears, 303 
In. WB, 2014 Tpmadp Hydrovacs 
tank. Cat 3550 pump, (temps & 
Pressure heater, Robusdit 125 
blower

21 2017, Kenworth, T800,2000 Gallon Tri Drive, Hydro Vac Truck 1NKOX4EX9HJ9B6322

Cummins 15X15,525 hp, eng 
brake, Eaton Fuller RTL018918B, 
trip dlff lock, dbi flame, Neway
A/R susp, 19940 lb Rt, 
RZXX166PWT rears, 2016 
Foremost tank, PraBssoll HE25A 
pump, Dynablast KV700F heater, 
Robuschi 145 blower

25 1999, FrelghUiner, FL80,886S Utre T/A, Hydro Vac Truck 1FVX3JCB1XHA20422

Caterpillar 3126, Fuller 9 spd, 
Chalmere susp, 14000 ib frt,
40000 Ib rears, 230 in. WBi, 1998 
Provac tank, s/n 0698035, hyd lift 
rear.gate, hotet^ Cat triplex pump, 
TC350 code, red & hose, 
Ingersotl-Rand VTB820HMA 
blower

25 1998, FnSghttlner, FL80,8865. Utre T/A, Hydro Vac Truck 1FVX3JCB1WH912813

Caterpillar 6 cyl, diesel, Eaton 
Fuller 9 9d, Chalmers susp,
14000 Ib frt, 40000 Ib rears, 228 
In. WB, 1998 Provac tank, hill 
open rear gate, hoist, CAT triplex 
pump, TC3S0 code, Mower

27 1999, Fraghdiner, FL80,10000 Utre T/A, Hydro VacTnick 1FVXUCB3XHB63596

Caterpillar 3126,300 hp, Fuller 
RTX11609B, Chalmers susp,
146001b fit RT40145 fears, 226 
in. WB, 1999 Westech Aqua-Vac 
tank, full open rear gate, hoist 
CAT Wplex pump. TC350 code

28
2001, GMP, 3500, Extended Cab 4x4 Flatbed, Parte/StaBonary Trucks 
- Other 1GDJK39U51F137452

6.0 8 ft flat bed
w/todboxes, dually, INOPERABLE

29 1995, Ford, LN7000, S/A w/Hiab 65071, Boom Truck 1FDPR72C2SVA81797

6 cyl, diesel, 6 spd, spring susp, 
222 In. WB> 16 ft flat bed, knudde 
boom, dual Mils, hyd outriggers

30 2003, Fdrd, F2S0, Bttended Cab 4x4 Pidtup, Parts/Stationary Trod® - 
Other 1FTNX21L43EB58838

5.4 U V8, A/f, INOPERABLE

Receivers
Initials

Lien Event Owner Code: 122
CAN Three Choice Letter GSA_5_17 Lien Search Stimmary. LSS-00173910
Ritchie Bros. Makes no representation, written or verbal, except as contained herein. This letter supersedes all'previous correspondence between ourselves, concerning
the above equipment. This leUer is governed by the laws of the Proviiice of British Columbia.
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31 1997, GMC, 3500, Flatbed Truck, Parts/Stationary Trucks - Other 1GBJC34R9VF048319
5.7 L, V8, A/T, 10 ft stake side 
bed, INOPERABLE

32 1995, Ford, LTU9000, T/A Flatbed, Part^Stattonary Trucks - Other 1FTYA95V75VA4760S

Cummins Mil, 370 hp, eng 
brake. Road ranger 13 spd, 
Hendrickson A/R susp, 12000 lb 
frb 40000 lb rears, 203 In. WB, 18 
ft bed, INOPERABLE

33 1991, International, 4900, T/A w/Altec, Digger Derrick Truk 1HTSHPCR7MH377150

6 cyl, diesel, A/T, spring over 
beam susp,'206 in. WB, Altec 15 
ft 6 in. body, 3 sec boom, pole, 
damp, winch, turret winch

35 2008, Ford, F350, Crew Cab 4x4 Pickup, Parts/Stafionary Trucks - 
Other 1FTWW31528EB64868 5.44 V8,4X4, INOPERABLE

36 2007, Sterling, L75Q0, T/A pump, Parts/Stationary Trucks - Other 2FZHATDJ77AY21537

Mercedes Ben^ 6 cyl, dsl, A/T, 
18000 lb fit, 40000 lb rears, 18 ft 
box, 385/65R225 F, 11R22.5 R, 
INOPERABLE

37 1996, Mack, CH613, Day Cab, Truck Tractor (T/A) 1M1AA18Y8TW064144
E7-427,427 hp, Eaton Fuller 13 
apt), A/Rsu^J> 165 In. WB, wet kit

38 1996, Peterbllt, 377, Sleeper, Truck Tractor (T/A) 1XPCDB9X9TN397811

Caterpillar3406,355 hp, eng 
brake, Eaton Fuller 13 sjxi, Air 
LeafA/R susp, 12000 lb fit, 
38000ibrears, 244 In. WB, 63 to. 
sleeper, wet kit

39 2004, Ford, F550, Service, Parts/Stattonary Trucks - Other 1FDAF56BC4EA30051

6.0 4 V8, diesel, A/T, 11 ft ITB 
body, Auto crane 3203 crane, 
VMAC UH air comp, remote, 
INOPERABLE

40 2011, Ford, F350, crew Cab 4x4 Pickup, Parts/Statipriaty Trucks - 
Other 1FTBW3BT0BEB64185

6.7 Hire, V8, tSesel, fuel tank 
w/pump, 6.7 4 V8, dsl, A/T, 4x4, 
slip tankw/ TUthlll 15 gpm elec 
pump

42 2003, Ford, E450, Van, Parts/Stationary Trucks - Other 1FDXE45F53HC02581
73 4 V8, diesel, A/T, 16 ft body, 
ran up door, INOPERABLE

43 1993, Ford, E35Q, Van, Parts/StattoriaryTrucks - Other 1FDK630GSPHB6Q116
NO KEYS, 7,5 4 V8, A/T, 15 ft
ITB body, 75 4 V8, INOPERABLE

44 2004, Ford, E350, Van, Parts/StaHonary Trucks - Other 1R)WE35LX4HA17763
5.4 L, V8, A/T, .15 ft body, 5.4 4 
VS, INOPStABLE

45 2006, Fbrd, 6450, Van, Parts/StaBonary Trucks - Other 1FDXE45P86DB22728

6.0 L, V8, diesel, A/T, 15 ft ITB 
body, 6.0 4 V8, diesel, 
INOPERABLE

46 1998, GMC, 3500, Van, Parts/Stationary Trucks - Other 1GDKC34RWJS01939
65 4 V8, diesel, A/T, 15 it body,
roll up door, INOPERABLE

47 1997, GMC, 3500, Savana Van, Parti/Stationary Trucks - Other 1GWG31R8V1085794

5,7 4 V8, A/T, 14 ft Graman
Olsen body, roil up door, 
INOPERABLE

Receivers
Initials

Lien Event Owner Code: L22
CAN Three Choice Letter GSA_5_t7 UcnSeardiSuramBiy: LSS-OOI739IO
Ritchie Bros. Makes no representation, written or verbal, except as contained herein. This letter supersedes all previous correspondence between ourselves, concerning
the above equipment. This letler is governed by (he laws of lire Province of British Columbia
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48 2005, Chevrolet,, Express Van, Parts/StaKonaiy Trucks - Other 1GBHG31U351214133
6.0 L, V8, A/T, 12 ft body, 6.0 L, 
V8, INOPBtABLE

49 2008, Dodge, 3500,, Van Truck 3D6WG46D28G202296
5.7 L, V8, AfT, Supreme 12 ft 
body

50 1994, Case, 860,4x4, Cable Plow JAP0157034

4 cyl, diesel, dozer, 10891781. vib 
cable plow, H939301, (rent mtd 
bade hoe

51 1988, Case, 760,4x4x4 Combo, Cable Plow JAF009618
4 cyl, diesel, dozer, vib cable 
plow, H939155, crab steer

52 , Ditch Witch, 8020,4x4x4 Cable Plow, Parts/Stationary Construction- 
Other 5N0378

John Deere 4 cyl, diesel, dozer, 
H630 cable plow, cwt, crab steer, 
INOPERABLE

S3 1976, Caterpillar, 05,, Cable Plow 9635768
3306 6 cyl, red carrier, canopy, 
AtecoSftcableptow

54 1993, Ditch Witch, riTlOO, Vibratory, Cable plow 6K009S
4 cyl, diesel, dozer, reel carrier, 
cab, VPliO vib cable plow

55 1995, Ditch Witch, RlOMD, Vibratory, Cable Piow 6M0220
4 cyl, diesel, dozer, cab, VP110 
cable plow, crab steer, front mtd 
badchoe, rubber whed packer

56
, Ditch Witch, JT4020, Directional Drill, Parts/Stationary Construction- 
Other CMWJ40T3CAp000109

Cummins 6 cyl, pipe loadihg 
system, Bean L1622HV Triplex 
pump, 15ft long, 3 In pipe, 
INOPERABLE

57 , Ditch Witch, JT4020,, Directional Drill

Cummins 6 cyl, 15 ft x 3 In. dlam 
drill stem, 1 cartridges, rod 
loader. Bean U622HVLhyd 
triplex pump, steering guidance 
sys, rubber trades

58
, Ditch Witch, JT2020, Directional Drill, Parts/Stationary. Construction- 
Other 221371

Cumm!ms,4cyl, dsl,
INOPERABLE

59 , Ditch Witch, JT2020, Crawler, Directional Drill CMW32020T900a0971

Cummins 4 cyl, 200001b 
push/pul!, 10 ft x 2 in. cQam drill 
stem, l cartridges, rod [oad»v 
hyd triplex pump, steering 
guidance sys, rubber trades

60 2006, Diteh Witch, 37520,, Directional Drill CMW3T52000Q0045
Kubota D1105ES, Bean A8413C 
hyd duplex pump, rubber tracks

61 , Ditch Witch, JT520,, Directional Drill 2Y1128

Kubota DUOS-E, 5 ft x 1 In. dlam 
drill stem. Bean A0413C hyd 
duplex pump, rubber backs

63 2006, Ditch Witch, FX60,, Vacuum Trailer 1D5B202S361701969
800 gal tank, hyd lift rear gate, 
fresh water tank, cummins

64 1975, Hyster,, 35 FtT/A Steel, Step Deck Trailer 19032
WB susp, 8 ft top deck, X 94 In, 
deck, manual Biting deck

Receivers
Initials

Lien Event Owner Code: L22
CAN Three Choice Letter GSA_5_17 Lien Search Summary LSS-00173910
Ritchie Bros. Makes no representation, written or verbal, except as contained herein. This letter supersedes all previous correspondence between ourselves, concerning
die above equipment This tetter is governed by the laws of the Province pf British Columbia.
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66 , Quincy, QS50Q, Electric, Air Compressor 905583

67 , Quincy, QS500, Electric, Air Compressor 98960H Baldor3 ph, 100 hp motor

147 2015, International, 7400, Wortetar S/A w/Terex HRX55, Budtet 
Truck 1HTWCAZR2FH533196

MaxxKrce 9,315 hp, A/T, 
Hendrickson A/R step, 14000 lb 
tit, 21000 Ibreafs, 190 in. WB,
BG Bodies 15 ft8 in. body, foitErtg 
boom,4hydstobifeers

152 , Ditch Witch, 313020,, Directional Drill CMW330M1P90C00294

Otatunins 4cyl, lOitxZS in. 
diam m stenv 1 cartridses, rod 
load®. Bean hyd triplex pump, 
rubber backs

176 2012, FreighHIner, M2112, Tri Drive, Hydro Vac Truck 1FVMC7DV7CHBJ4047

Detroit K>13,435 hp, eng bake, 
Eaton Fuller FR017210C; dbl 
frame, Hendrickson spring over 
beam susp, 20000 lb fit, RT46160 
tears, 266 la WB, alum wheels, 
RamVac tarir, hyd lift, roar gate. 
Cat 660 bipiest pump, HibonTSSS 
blower, baler

1B9 2010, Fdrd, F350i Extended Cab 4x4 Pickup, Parts/Stationary Trucks - 
Other 1FTWX3BR7AEB21776

64 L, V8, diesel, A/T, 
INOPERABLE

ISO 2001, Chevrolet, 3500, Extended Cab 4x4 Pickup, Parts/Statfonary 
Trucks-Other 1GC3K39G41E25B820

V8, A/T, 10 ft bed, dually, 
INOPERABLE

1S1
2008, Ford, F350, King Ranch Crew tib 4x4 Pickup, Parts/Stetlonary 
Trucks-Other 1FTWW31R88EB64683

NO KEYS,6.4L, V8, diesel, A/T, 
INOPERMLE

List of Equipment for C25 - Toronto Auction
Owner's Name: Distinct Infrastructure Group Inc. / Distlncttech.Inc.

Auction Site

Edmonton, AB, CAN - Dec 11,2018

Contract Number Uen Search Summary Number

00370658 LSS-00173947

# Item Description (Year, Mate, Model, Model Description, Asset Type) Serial Number Comes With

70 2012,3ohn Deere, 27D,, Mini Excavator (1 - 4.9 Tons) 1FF027DX3BG256528
Q/C, 4 ft 10 in. stick, swing away
boirn, amc hyd, dozer, canopy

71 2012,3ohn Deere, 27D,, Mini Excavator (1 - 4.9 Tons) 1FF027DXCBG256529

Q/C deanup bkt, 4 ft 10 In. sdckj
swing away boorh, aux hyd, 
dozer, canopy

Receivers
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74 2009> John Deere, 35D,, Mini Excavator (l - 4.9 Tons) 1FF035DX260747

Q/C cleanup tdd; 5 ft 8 la ^ick, 
swing away boom, aux hyd, 
dozer, canopy

75 2013, John Deere, 27D,, Mini Excavator (1 - 4.9 Tons) 1FF027DXKCG257467
Q/C, 4 ft stick, swing away boom, 
aux hyd, dozer, canopy

76 2012, John Deere, 35D,, Mini Excavator (1 - 4.9 Tons) 1FF035DXECG269128

Q/C bkt, 5 ft 8 in, stick, swing 
away boom, aux hyd, dozer, A/C 
cab

78 2008, John Deere, 310S3,4x4, Loader Backhoe 1T0310S3167013
bkt A/C cab, extaidahoe w/Q/C 
bkt

81 2009, Hertz,, 15 HT/A, Equipment Trailer 21DUTF62391009405
sping st^), pintle hitch, 3 ft 
beavertail

82 2009, JDJ,, 15 FtT/A, Equipment Trailer 2JDUTF62191009404
spring su^i, pintle hitch, 3 ft
beavertail

83 , TES,, S/A, Reel Trailer 313595641 hyd reel hoist; spring susp

85 2008, Norte,, 16 FtT/A, Equipment; Trailer 3BZHP18288CG08248
spring susp, pintle hitch, 2ft 
beavertail

86 2012, Miska,, 20 Ft Tri/A, EquipmentTraller 2MSUQ936CH005821
spring Susp> pintle Wtch, 4 ft 
beavatail

88 2015, Vermeer, D20X22II, Crawler, Directional Drill 1VR6180T5F1001812

Kubota V380QT, 1 cartridges, rod 
loader, rubber tracks, qty of drill 
rods

89 , Vermeer, D9X13, Series n Crawler, Directional Drill 1VR9160S6C1000558
Kubota V1505, Bean hyd pump, 
rubber trade, qty of drill rods

90 2016, Vermeer, D6X6, Crawler, Directional Drill 1VR4100C761000333
Kubota DU05, rubber tracks; qty 
of drill rods

92 2012, RAM, 5500, Crew Cab, Dump Truck (S/A) 3C7WDMEL6CG109753
Cummins 6;7 4 A/T, Del 9 ft 4 In. 
landscaping box, WHITE

93 2011, Peterbllt, 325, S/A, Dump Truck (S/A) 2NPYHM5XXBM122811

Paccar PX6,300 hp, A/T, Reycp 
spring susp, 8000 lb fit, 11500 lb 
rrars, 178 In. WB, BQ12 It 6 In. 
box, WHITE

94 2012, Chevrolet, 35Q0HD, Siverado, Dump Truck (S/A) 1GB3C2CL5CFU6816
6.6 4 V8, diesel, A/T, DB. 11 ft 
landscaping box; WHITE

95 2013, Ford, F550, XL Super Duty S/A w/AltecAT376, Bucket Truck 1FDUF5GT1DEA51928

6.7 4 V8, diesel, A/T,Aitec U ft 
body, ctr mtd Insulated 37 ft 6 In. 
2 sec fbkfing boom, tower boom 
insert, 1 man basket, WHITE

96 2014, EMC, 4500, Savanna Cube, Van 1GD676CL5EH13759
6.6 4 V8, diesel, A/T, Multivans
16 ft body, WHITE

Receivers
Initials

Lien Event Owner Code; L22
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97 2014, Chevrolet, 4500, Express Cube, Van 1GB6G6CU El112858
6.6 L, V8, dlesei, ATT, Multlvans
16 ft body, shelving

98 2014, Chevrolet^ 4500, Brpress Cube, Van 1GB6G6CLXE1113233
6.6 4 V8, dlesei, A/T, Multivans
16 ft bod/, shelving, WHITE

99 2014, Chevrolet 4500/Express Cube, Van 1GB6G6CLSE1114077
66 4 VB, dlesei, A/T, Mullfvans
16 ft body, shelving, WHITE

101 2013; fiord, F550, XL Super Duty S/A w/Altec AT37G, Bucket Truck 1FDUF5GT3DEB78289

6.7 4 V8, diesel, A/T, Altec 11 ft 
body, dr mtd insulated 37 ft 6 in.
2 sec folding boom, tower boom 
Insert, 1 man basket, WHITE

102 2014, Ram, 3500HD, Crew Cab 4x4, Pickup 3C63R3GL3EG193307 6.7 46 cyi, cSesel, A/T, WHITE

103 2014, Ram, 3500, HD Crew Cab 4x4, Pickup 3C63R3GUEG193306 6.7 4 6 cyi, diesel, A/T, WHITE

104 20H Ram, 3500, HD Crew Cab. 4x4, Pickup 3CS3R3GL2EG19S652 6.7 4 6 cyi, efiesei, A/T, WHITE

105 2014, Ram, 3500, HD Crew Gab 4x4, Pickup 3C63R3GL4EG196653 6.7 4 6 cyi, diesel, A/T, WHITE

106 2014, Ram, 350OHD, Crew Cab 4x4, Pickup 3CS3R3GL2EG193332 6.7 4 6 cyi, diesel, A/T, WHITE

107 2014, Ram, 3500HD, Crew Cab 4x4, Pickup 3C63R3GL0EG1S6651 6.7 4 6 cyi, diesel, A/T, WHITE

108 2014, Ram, 3500HP, Grew Cab 4x4, Pickup 3C63R3GL2EG226443 6.7 4 6 cyi, diesel, A/T, WHITE

109 2014, Ram, 3500HD, Crew Cab 4x4, Pickup 3C63R3GL5EG220720 6.7 4 6 cyi, diesel, A/T, WHITE

110 2014; Ram, 5500HD,, Dump Thick (S/A) 3C7WRMBL0EG148508
6.7 4 6 cyi, diesel, A/T, DEL l i ft 
landscaping box, WHITE

111 2014, CMC, 4500, QjKe, Van 1GD676CL8E1115764
66 4 V8, diesel, A/T, Uniceli 16 ft
body, shelving, WHITE

112 2014, GMC, 4500, Savana Cube, Van 1GD676CL0E1112227
66 4 V8, diesel, A/T, Miitivans
16 ft body, sheMng, WHITE

113 2014, GMC, 4500, Savana Cube, Van 1GD676CL0E1151643
66 4 V8,.diesel, A/T, Unicell 16 ft
body, shelving, WHITE

114 .2014, GMC, 4500, Savana Cube, Van 1GD676CL0E1153263
66 4 V8, diesel, A/T, Uniceli 16 ft
body, shelving, WHITE

lie .2014, Ram, 1500, CreW Cab 4x4, Pickup 1C6RR7KTXES334520 5.7 4 VB, A/T, WHITE

117 2014, GMC, 4500, Savana Cube, Van 1GD676CUE1U5699
66 4 V8, dlesei, A/T, spring susp, 
178 In. WB, 16 ft body

118 2014, Ram, 5SQ0HD,, Dump Truck (S/A) 3C7WRM8LXEG300617
6.7 4 6 cyi, diesel, A/T, DEL ll ft 
landscaping box, WHITE

119 2014, Ram, 5500,, Dump Truck (S/A) 3C7WRMBUBEG300616
Cummins 67 4 A/T, del 11 ft 
landscaping best) WHITE

120 2014, Jeep, Patriot North Edition 4x4, Sport Utility Vehicle 1C4NJRAB0ED918287 4 cyi, A/T, WHITE

Receivers
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121 2014, Chevrolet, 2500, Express Cargo, Van 1GCWGGCAXE1199668
4.8 L, V8, A/T, roof rack, shelving, 
WHITE

122 2014, Chevrolet, 2500, Express Cargo, Van 1GCWGGCA1E120Q535
4.8 L, V8,A/T, ladder rack,
WHITE

123 2014,-Ram,, Big Korn Crew Cab 4X4, Pickup 1C6RR71M1ES423S16 3.0 L, V6, diesel. Art WHITE

124 2015, Kino, 338, S/A, Van Truck 2AYNF8JV3F3S12608
6 cyt, diesel. Art Morgan 16 ft 
body, WHITE

125 2014, Chevrolet, 4500, Express Cube, Van 1GB6G6CL2E1173684

Duramax 6.6 4 V8, diesel, Art, 
Unlceil 16 ft body, shelving,
WHITE

126 2015, Ram, 3500Ki>, Crew Cab 4x4, Pickup 3C63R3G13FG556187 6.7 L, s cyt, diesel. Art WHITE

126 2015, Nissan, NV200, SV Cargo, Van 3N6CM0KN2FK698118 2.0 4 4xyi. Art, WHITE

130 2015, Ram, 1500, Big Kom CtewCab 4x4, Pickup 1C6RR7LHFS642940 5.7 4 V8, Art, WHITE

131 2015, Ram, 1500, Big Kom pew Cab 4x4, Pickup 1C6RR7LT5FS642939 5,7 4 V8, Art, WHITE

132 2015, Jeep, Patriot, High Altitude 4x4, Sport Utility Vehide 1C4NJRA85FD21388B 4 cyl, Art, WHITE

133 •2016, Jeep, Patriot, High Altitude4x4, Sport Utiiy Vehide 1C4NJRAB6GD559448 4 cyt, Art, WHITE

136 2015,. Ram, 3500HD, Qew Cab 4x4, Pickup 3C63R3GL0FG612764 6.7 4 6 cyi, diesel, A/T, WHITE

136 2016, Ram, 1500, Big Kom Crew Cab 4x4, Pickup 1C6RR71T1GS177951 5.7 4 V8, Art, WHITE

139 2015, Chevrolet 1500, Silverado LT pew Cab 4x4, Pickup 3GCUKREC5FG4452S9 5.3 4 V8, Art, BLACK

140 2015, Plevrolet, 1500, Slivaedo Pew cab 4x4, Pickup 3GCUKRECXFG423319 5.3 4 V8, Art, BLACK

144 2013, Komplet, LEM60/40, Crawler, Jaw Pushing Plant 513668
diesel, rear disch folding coriv, 20 
in. magnet remote dri

148 2016, Jeep, Patriot High Altitude 4x4, Sport UOlity Vehide 1C4NJRAB8GD655422 4 cyl, Art, WHITE

149 2016, Jeep, Patriot, High Altitude 4x4, Sport Utility Vehicle 1C4NJRAB4GD655420
4<yi,Art,WHnE

150 2016, Jeep, Patriot; High Altitude 4x4, Spot Utility Vehide 1C4NJRAB4GD721657
4 cyl, A/T, WHITE

153 2013, GMC, 3500, Savanna Cube, Van 1GD374BG4D1162476 6.0 4 V8, Art, 16 ft body

154 , John Deere, 35G,, Minl Excavator (1 - 4.9 Tons) 1FF0356XAGK27B325

QfCbkt w/liyd thumb, 5ft6ln. 
stick, swing away boom, aux hyd, 
dozer,A/Ccab

155 , Brandt; EXQ025-BDHD12,12 In., Bucket 537438
to fit John Deere 26G,35G

156 , John Deere,, 34 In. Ditching, Bucket 2028094

157 2013, Chevrolet; 1500, Silverado Extended Cab 4x4, Pickup 1GCRKPEAXDZ137878 4.8 4 V8, Art, WHITE

Receivers
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160 2016, Ford, F550, XL Super Duly w/Aitec AT37G, Bucket Truck 1FDUF5CT4GEA74379

6.7 L, V8, diesel, A/T, Altec 11 ft 
body, dr mtd Insulated 37 ft 6 In.
2 seq folding boom, 1 man 
basket; WHITE

163 2014, Canada Trailers, ,16 Ft T/A, Equipment Trailer 2CRUSF2F2EA021009
spring step, pintle hitch, 2 ft 
beavertafl

154 , Vermeer, MX125,16 Gallon, Mud Mixing System 1VRX030U2E20Q3481

167 2016, Rath, 5500,, Dump Truck (S/A) 3C7WRM8L0GG177395

Qrmmlns, A/T, 7000 lb fit, 13500 
lb rears, DEL 11 ft 4 In. 
landscaping'box, WHITE

170 2016, Ram, 1500, Big Korn Crew Cab 4x4, Pickup 1C6RR7LT9GS161349 5.7 L,V8, A/T, WHITE

171 2017, Ram, 1500, Crew Cab 4x4, Pickup 1C6RR7ST4HS857636
5.7 L,V8, A/T, WHITE

172 2016, Ram, 1500, Crew Cab 4x4, Pickup 3C6RR7KT2GGZ25109 5.7 L, V8, ATT, WHITE

173 2015, Ram, 5500HD, 4x4, Dump Truck (S/A) 3C7WRNBL2FG69780O
6.7 L, 6 cyl, diesel, A/T, Da 11 ft 
landscaping box; WHITE

174 2016, Canada Trailer,, 16 Ft T/A, Equipment Trailer 2CPUSF2FXGA024906 pintle hitch, 2 ft beavertafl

175 2017, Ram, 1500, Crew Cab 4x4, Pickup 1C6RR7ST2HSB57635 5.7 i, V8, A/T, WHITE

176 2017, Ram, 1500, Crew Cab 4x4, Pickup 1C6RR7ST8HS85763B 5.7 L, V8, A/T, VWITE

177 2016, Canada Trailer,, 16 Ft T/A; Equipment Trailer 2CPUSF2F1GA024907 baE hitch, 2 ftbeavertail

178 2016, Canada Trailer,, 16 Ft T/A, Equipment Trailer 2CPUSF2BGA024908 baO hitch, 2 ftbeavertail

179 2016, Canada Trailer,, 16 Ft T/A, Equipment Tralier 2CPU5F2F6SA025485
ball hitch, 2ftbeavertail

180 2016, Ram, 5500HD, 4x4, Dump Trade (S/A) 3C7WRNBL2GG213190
6,7 L, 6 cyl, diesel, A/T, Da 11 ft 
landscaping box, WHITE

181 2016, Ram, 1500, Laramie Crew Cab 4X4, Pickup 1C6RR7NTXGS321087 5.7 UV8, A/T, WHITE

182 -2016, Canada Trailers,, 16 Ft T/A, Equipment Trailer 2CPUSF2F1GA024910
gwlng susp, ball hitch, 2 ft 
beavertall

183 2015, Chevrolet 4500, Express Cube, Van 1GB6G608F1252097
6.61, V8, diesel, A/T, Unlcd 16 ft 
body, WHITE

184 2015, Chevrolet, 4500, Express Cube, Van 1GB6G6CIXF1250609
6.6 L, V8, diesel, A/T, Unicell 16 ft 
body, WHITE

185 2015, Chevrolet, 4500, ExpressCube, Van 1GB6G6CL2F1287878
6.6 L, V8, dleseL A/T, Transit 16 
ft body, W HITE

186 2015, Ford, F150, Platinum Crew Cab 4x4, Pickup lFTEWlEF5Frc42764 5.0 L,V8, A/T, BLACK

187 2016, Ram, 5500HD, 4x4, Dump Track (S/A) 3C7WRNBL4GG213X91
6.7 L, 6 cyl, diesel, A/T, Da 11 ft 
landscaping box, WHITE
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BETWEEN:

Action No.: 1703-13921
E-File Name: EV< 

Appeal No.:

IN THE COURT OF QUEEN’S BENCH OF ALBER’ 
JUDICIAL CENTRE OF EDMONTON

CHRIS ARON WOOD and 
MEGA DIESEL HOLDINGS LTD.

Plaintiffs

- and -

MEGA DIESEL EXCAVATING LTD. and 
DISTINCT INFRASTRUCTURE GROUP INC.

Defendants

PROCEEDINGS

Edmonton, Alberta 
February 15,2019

Transcript Management Services 
Suite 1901-N, 601 - 5th Street SW 

Calgary, Alberta T2P 5P7

Phone: (403)297-7392 Fax: (403)297-7034

This is EXHIBI “ referred in the
Affidavit of —££—----------
Sworn before me at Cgo
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Proceedings taken in the Court of Queen’s Bench of Alberta, Law Courts, Edmonton, Alberta

1

February 15,2019 Morning Session

Master Smart Court of Queen's Bench
of Alberta

G.W. Sanson For Mega Diesel Excavating Ltd. and Distinct
Infrastructure Group Inc.

S. Tinajero For C. Wood and Mega Diesel Holdings Ltd.
T. Selinske Court Clerk

Discussion

MASTER SMART: Okay. That takes me to 24, Wood v. Mega Diesel
Excavating.

MR. SANSON: Good morning, Master. This is my application.
Sanson, first initial ' G' for the record. This is my application on behalf of the defendants, 
Distinct Infrastructure Group and Mega Diesel Excavating Ltd. Or, more accurately, the 
application is on behalf of iVac Services West Inc., which is the successor by 
amalgamation to the defendant Mega Diesel Excavating.

MASTER SMART: All right.

Submissions by Mr. Sanson

MR. SANSON: This application is seeking to remove the
plaintiffs' writ from four vehicles belonging to iVac that were sold recently. I'll try to give 
you a very brief background. The plaintiffs in this action obtained two judgments, one in 
this action and one in what I'll just refer to as the related action. These judgments total 
around $584,000 plus costs and interest.

The first judgment was granted in July 2017. A writ was filed and registered at PPR 
thereafter in September of 2017. Sometime later the plaintiffs amended their registration 
to include registration against certain vehicles owned by iVac. Those vehicles, however, 
are subject to a prior general security interest in favour of RBC. That security interest was 
granted in 2016 and registered at Personal Property Registry in September of 2016, around 
a year before the writ of enforcement.
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Pursuant to the priority rules in the Civil Enforcement Act, as a prior registered interest at 
PPR the plaintiffs' writ is subsequent — or the RBC security interest has priority to the 
defendants' writ, which was later registered. And the RBC secured indebtedness that's 
secured by this security agreement is about $53 million.

MASTER SMART: Hmm.

MR. SANSON: So it far exceeds the value of the amount sold at
auction. So the issue here is that there's four vehicles that the writ was registered against 
that were sold at an auction in December. The net proceeds of sale of those four specific 
vehicles is around a million dollars. Accordingly, the entire net proceeds should be payable 
to RBC as they have priority, and therefore nothing is left for the writ holders.

Right now the proceeds from those four vehicles are being held by Ritchie Bros, pending 
the determination of today's application.

MASTER SMART: M-hm.

MR. SAN SON: The issue here is -- so what happened here is that
RBC -- my friend takes the position that RBC did not direct the sale of these — of this 
equipment.

MR. TINAJERO: The RBC -- our position is that the RBC waived
their secured interest and that we are next in line. I do have an affidavit showing the waiver 
by the RBC.

MR. SANSON: I can clearly speak to that. So what happened
here was — and I could pass up an affidavit similarly from RBC's counsel and my 
discussion with RBC's counsel and with my client and my client's affidavit. There was a 
discussion between our client and RBC as to what would happen at this auction. The client, 
our client, contacted RBC in order to -- because a sale of roughly $8 million worth of 
equipment might be in breach of their agreement, and so they came to an agreement with 
RBC whereby the proceeds of the sale would be applied to various loans and credit 
facilities that make up the RBC secured indebtedness.

And so what my friend's affidavit shows is that there was an agreement that of the proceeds 
of sale, $2 million would be applied to a term loan, and the balance would be applied to a 
line of credit.

MR. TINAJERO: That's also not correct. That's not what's shown
in any of the affidavits.

2
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3

1
2 MR. SANSON: It's what's shown in my client's sworn evidence
3 and also with respect to what Mr. Stuart Brotman, counsel for RBC, has advised and has
4 responded to my friend accordingly.
5
6 This case — so what happened ~ so there was an agreement between the parties, my client
7 and RBC, I mean.
8
9 MASTER SMART: Were going to apply it on different credit

10 facilities, whatever?
11
12 MR. SANSON: Yes.
13
14 MASTER SMART: All right.
15
16 MR. SANSON: And so as a result of that, they did not direct
17 Ritchie Bros, to pay the proceeds to RBC directly but, rather, allowed or indicated that they
18 wished the proceeds to go to the clients so that the clients could apportion the funds to the
19 facilities as per their agreement. And that's what my friend here is referring to is there was
20 a direction given to Ritchie Bros, that they were not seeking to receive the proceeds.
21
22 And so what I -- my friend is seek — as he mentioned, he's taking the position that this is a
23 waiver of a security interest, and he's relying on, I believe, section 40 of the Personal
24 Property Security Act, which he handed me this morning.
25
26 I don't know if you happen to have another copy for — I'll just hand up this highlighted
27 section that my friend has provided.
28
29 And the issue here is that I don't — I think it would be a great leap to assume that the
30 direction given to Ritchie Bros, constitutes a subordination of their interest. In this case,
31 section 40 -- well, first of all, I don't think that the direction given was necessarily a
32 subordination agreement or anything that contemplated subordination. But, moreover,
33 section 40 states that:
34
35 ... the subordination is effective ... between the parties and may
36 be enforced by a third party if the third party is the person or one
37 of a class of persons for whose benefit the subordination was
38 intended.
39
40 And I think in this case if s fairly clear on the evidence that this was not intended to benefit
41 a writ holder, and there was no — and what happened was RBC, without knowledge of any
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1 writ, subordinated their interests perhaps only to the client, knowing that the money would
2 come back to them and that I don't think this is something that's captured by section 40 as
3 a subordination in favour of a class of persons when those class of persons were never
4 contemplated. And, arguably, there's no evidence that RBC even had knowledge of the
5 writ, likely would not have structured it this way if they would have known that would
6 have become an issue.
7

4

s
o

MASTER SMART: Okay.

10 MR. SANSON: And I'll let my friend speak.
11
12 Submissions by Mr. Tinajero
13
14 MR. TINAJERO: First of all. I'm going to pass up the affidavit that
15 includes the RBC's waiver.
16
17 MASTER SMART: Right
18
19 MR. TINAJERO: So the Court is —
20
21 MASTER SMART: Their letter, yeah, or whatever it is.
22
23 MR. TINAJERO: And I will also pass up the affidavit from my
24 friend that —
25
26 MASTER SMART: Okay.
27
28 MR. TINAJERO: -- and I'll also pass up the affidavit that was filed
29 by my friend, outlining the agreement between the RBC and their client
30
31 MASTER SMART: Okay. So this agreement says, We'll let you sell
32 $2 million worth of equipment, and you're to pay us $2 milhon?
33
34 MR. TINAJERO: You make a voluntary payment after the sale of
35 the vehicles.
36
37 MASTER SMART: M-hm. Right.
38
39 MR. TINAJERO: Our first position is -- to backtrack, our position
40 is (a) the borrowers., the debtors here, they're trying to enforce RBC's interests when the
41 RBC is not even here to contest our client being paid out. They haven't taken a position as
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to our client's interest. It is the debtors who are trying to say that - who are trying to direct 
where the proceeds of the sale get paid to, and that is contrary to the provisions — and that 
would be contrary to the provisions of the Personal Property Security Act.

In this case, if anything, this would be apriority dispute between the RBC and our clients. 
The borrowers have no standing to bring this application. And, further, it's very clear from 
the evidence that the RBC did waive their entire interest against all those vehicles, and our 
clients were the next in line, so we are entitled to be paid out.

The RBC has not contested our position.

MASTER SMART: Have they been given notice of this application?

Submissions by Mr. Sanson

MR. SANSON: I have given notice of this application to counsel
for RBC, Mr. Brotman.

MASTER SMART: M-hm.

MR. SANSON: In Fasken in Ontario. His correspondence can
actually be found in that same affidavit of William Numberger at tab B, Exhibit B, in which 
he clarifies to my friend the nature of this agreement. I understand that the wording with 
respect to the $2 million doesn't speak to the entirety of what was agreed to. I note that that 
email is something after the fact confirming that $2 million is to be applied to the term loan 
specifically. However, as Mr. Brotman points out to my friend here in his email at Exhibit 
B, he states: (as read)

The auction could have potentially contravened one or more 
covenants in tire loan document, so the borrower sought consent 
from RBC. In the course of those discussions it was agreed that 
the auction could proceed without triggering a breach and that the 
net proceeds would be applied against the indebtedness to RBC.

So it would be fair to say that RBC required that auction proceeds be applied against the 
indebtedness.

Submissions by Mr. Tiinajero

5

MR. TINAJERO: And I would say this is an agreement between the
RBC and their client that was dealt with outside of the priority process. The RBC waived



151

1 their security interests to the vehicles, allowing DIG to obtain the proceeds and then make
2 a voluntary payment, not necessarily from those proceeds but make a voluntary payment
3 to the RBC thereafter.
4
5 Further, it is our position that this is an - if the - what it appears that DIG and the borrowers
6 wanted to do here: There is a credit facilitated with the RBC, which Mr. Brotman's firm
7 has not been called. And, in fact, any of the proceeds that are applied to a loan can be
8 readvanced to the borrowers. In this case, there's more than ten signatories to the credit
9 agreement. We already have a judgment against two of them. There would be nothing

10 stopping the borrowers, or the debtors, from applying all of the proceeds to the RBC loan
11 and then drawing back on the different entities where we don't have a — where we don't
12 actually have any recourse about -- to.
13
14 This is an egregious way to try to circumvent paying a creditor of two judgments that
15 amount to $585,000. At the end of the day, the RBC is not contesting our priority, and in
16 fact, they did waive their interest to the vehicles.
17
18 Submissions by Mr. Sanson
19
20 MR. SANSON: Just to quickly respond to that, I think it’s, you
21 know, perhaps incorrect to say that RBC is not contesting the position when they do seek
22 to receive these funds. And I think Mr. Brotman's position makes that clear that they do
23 intend to receive the net proceeds of sale.
24
25 Further, I think that a security interest can include future advances. It can include revolving
26 credit facilities. It's quite common for those to be secured interests.
27
28 And, further, I think the issue here is it's just simply a matter of one of priorities and whether
29 or not a waiver, in fact, occurred. I don't believe that the document provided to Ritchie
30 Bros, or any other actions by RBC necessarily constitute a waiver for the reasons I've sort
31 of set out, which is that I don't think that was contemplated by the agreement.
32
33 MASTER SMART: Well, what they said —and I suspect this is where
34 counsel is coming from—was, Yon can sell it and you can take the money; we'll be looking
35 for a payment. But they don't tie the two together.
36
37 MR. TMAJERO: Exactly.
38
39 MASTER SMART: So for a moment, at least, the funds are in the
40 hands of, I guess, iVac. And they say at that moment their writ attaches. And they may
41 have made a promise to pay some money out of their bank account, but — well, I guess, it's

6
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1 not even in their bank account yet, but -- because the net sale proceeds were a million
2 dollars, you said, or some money —
3
4 MR. TINAJERO: Well, based on their evidence the sale proceeds
5 are about 8.2 million, and there's actually $4 million after paying all their secure creditors,
6 just not us.
7

7

8
o

MASTER SMART: Well, secured creditors —
7

10
1 1

MR. TINAJERO: Yeah, but -
11
12 MASTER SMART: — are entitled to — yeah.
13
14 MR. TINAJERO: -- yeah, and there would be about $4.2 million
15 left after paying a few creditors, and that is based on the affidavit that I've provided by my
16 friend. And I have it right here if you'd like to take a look at it.
17
18 MASTER SMART: Okay, All right. But Ritchie Bros, held back a
19 million?
20
21 MR. SANSON: Correct.
22
23 MR. TINAJERO: That’s correct.
24
25 MASTER SMART: Saying, Okay, well -- and I guess they gave the
26 other three-point-some million to your client?
27
28 MR. SANSON: Sir, that is correct, and (INDISCERNIBLE) have
29 already been applied to enforce the RBC indebtedness.
30
31 MR. TINAJERO: But it was given directly to his client, not to the
32 RBC.
33
34 MASTER SMART: No, I understand.
35
36 MR. TINAJERO: Yeah.
37
38 MASTER SMART: So RBC is aware of the application, and I guess
39 I'll presume implicitly they're giving authority to iVac to bring the application because they
40 want the million dollars.
41
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MR. SANSON:

MASTER SMART:

MR. TINAJERO:
directing that, but, yeah.

MASTER SMART:
sense to things from time to time.

I think that would be fair.

Yeah.

Presumably, but there's also no evidence 

Well, I mean, we have to apply some common

MR. TINAJERO: Yeah.

MASTER SMART: But, I mean, I don't know if RBC is of the mind
that they're at no risk here, but I think there's something to the argument being made. And 
whether it's a subordination or not, there are these funds which are ostensibly available and 
available through the release of the funds to your client. So they possess the funds from a 
sale over which there's no claim of security. There is a waiver, if you will. I don't know if 
it's a subordination. It may be a waiver.

MR. TINAJERO: A waiver. It's more like a waiver.

MASTER SMART: And I'm sure that in their minds that just simply
meant -1 don’t know why they would prefer the money flow through iVac. That's — but, 
whatever. It sounds like they still have a working relationship with them.

MR. TINAJERO: At the end of the day, the RBC is a big
institution, and they have plenty of legal counsel.

MASTER SMART:

MR. TINAJERO:

MASTER SMART: 
customer —

Yeah.

So, yeah.

Of course, they do. And they're working with a

MR. TINAJERO: M-hm.

MASTER SMART: — saying, Well, you know, whether — you know,
we're comfortable that if you get the money, you're going to pay it to us.

MR. TINAJERO: M-hm.
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1
2 MASTER SMART: I know it's not what they're saying. I read the
3 language, but that's what they're saying to the customer. So we don't need Ritchie Bros, to
4 cut us the cheque directly; we're pretty satisfied that if it comes to you — if it comes to you,
5 iVac, then you'll pay us this money.
6
7 The question, then, is: Does that, though, open the door for the writ to attach? And that's
8 what I think you're saying.
9

10 MR. TINAJERO: That’s exactly. Yeah.
11
12 MASTER SMART: And it's an interesting argument.
13
14 MR. TINAJERO: And, yeah. And our issue here is the — like, based
15 on the correspondence there is -- the RBC only required a $2 million voluntary payment
16 And we're not calling it a loan. They were saying, You can take the entire proceeds; they're
17 over $4 million. As long as you give us $2 million, we'll allow you to take the rest. That’s
18 exactly what that email is saying.
19
20 MR. SANSON: I do wish to clarify. The email does say. Under
21 the explicit condition that there's a voluntary payment. A voluntary --1 mean, if it's an
22 explicit condition, I think it's a funny mincing of words. What actually — what had in fact
23 happened was a bit of a back and forth in terms of how much would be applied to which
24 facilities.
25
26 MASTER SMART: M-hm.
27
28 MR. SANSON: And so eventually they settled on 2 million
29 towards the term loan, which is not a revolving credit. And that's what I think the email
30 perhaps was saying, and in reality the remainder of the proceeds, in accordance with my
31 client's affidavit, were to go to the rest of the RBC indebtedness, including the line of credit.
32
33 MASTER SMART: Well, I'm uncomfortable deciding this without
34 RBC here.
35
36 MR. TINAJERO: Okay.
37
38 MASTER SMART: If they choose not to come, I guess that's up to
39 them, but I'm not sure they had formal notice. I think they're aware of the application, but
40 they haven't been served with notice saying, You should appear, I don't think.
41
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MR. SANSON: That is correct.

MASTER SMART: Yeah, okay.

MR. SANSON: In fact, Mr. Brotman told me he was unable to
officially accept service of this application.

MASTER SMART: Okay. Well, then, he should find somebody that's
in Alberta that can officially accept service for RBC and have someone attend. And they 
may want to file some additional evidence. I don't know. But at this point in time I think 
they are at risk. I've not decided that, counsel, but it certainly on the face of it is problematic 
for them. And, I mean, I'm --1 think we need to know what their position is on this and do 
they have arguments that they want to make as the secured creditor as to their entitlement, 
the priority.

And I will say this. Any subsequent attempts to enforce their security against the fund will 
not be received positively by the Court. In other words, they need to deal with it based on 
what the facts are now. So if, for example, under the GSA -- and I'm sure they have this in 
assignment of all of the book debts.

MR. TMAJERO: There is in the GSA, but the GSA does include a
clause that allows as long as a sale is conducted in the ordinary course of business, the RBC 
can waive any priority there.

MASTER SMART: Yeah. Well, and I don't know if this is ordinary
course or not. You know what? That may be another problem for them. I don't know.

MR. TINAJERO: Yeah.

MASTER SMART: But the reality is is that those funds are there
now. I've said I wouldn’t receive that favourably if there is an assignment of book debts, 
but I do recall many times acting for secured creditors where unsecureds were -- we did a 
lot of work to marshal funds, and then we came along and took it with the security.

MR. TINAJERO: M-hm.

MASTER SMART: It's not what's happened here.

MR. TINAJERO: No, that's not.

But there was many an application made where

10

MASTER SMART:
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1 someone did all the work; we came along and snapped up the money, much to the chagrin
2 of the unsecured creditor and their counsel, who was on a contingency.
3
4 But that's, you know ~ so that's maybe a reality, and that might be an argument that's
5 before — and as I said. I'm not too fond of that idea. I may not hear this. I think odds are I
6 probably won’t, although I don't know how long we should adjourn this for. The million is
7 sitting with Ritchie Bros. It's not going anywhere.
8
9 MR. TINAJERO: Well, we do have a garnishee summons that we

10 sent to Ritchie Bros.
11
12 MASTER SMART: Right.
13
14 MR. TINAJERO: Perhaps it might be best if we put the money into
15 court.
16
17 MASTER SMART: Well, how about if we just stay payment and we
18 leave the funds with Ritchie Bros, for now?
19
20 MR. TINAJERO: Okay. That's fine.
21
22 MASTER SMART: Rather than create that. Okay?
23
24 MR. TINAJERO: Yeah, that's fine.
25
26 MASTER SMART: Fair enough?
27
28 MR. SANSON: Yeah, I would agree with that.
29
30 MASTER SMART: Okay. So I know you haven't talked to RBC
31 about when they would be available. What are we thinking in a time frame?
32
33 MR. SANSON: In terms of service I think it would --1 would be
34 able to effect service based on -- in addition to be speaking with Mr. Brotman, of course.
35
36 MASTER SMART: M-hm.
37
38 MR. SANSON: There's an address in the PPSA that I would be
39 able to serve.
40
41 MASTER SMART: Okay. Well, presumably —
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MR. SANSON: So I think we should be able to do this fairly
quickly.

MASTER SMART: -- they can get a hold of somebody that can
accept service to come and deal with this.

MR. TINAJERO: Okay.

MR. SANSON: Yes.

MASTER SMART: If they want to play that game, well, then maybe
the Court will decide without their participation. But they're the ones that need to assert the 
priority. I think that's true.

MR. TINAJERO: M-hm.

MASTER SMART: You're here as a quasi-agent, I think, and it's your
desire that the funds be paid there. But there's a lot to the story. And so adjournment?

MR. TINAJERO: I would be available in two weeks. March 1st
might give the RBC sufficient time.

MR. SANSON: I'm not available the second week of March but
any time within the first week of March I should be available.

MASTER SMART:

MR. SANSON: 
would be available.

MASTER SMART:

MR. TINAJERO:

Decision

Well, that's — it's Friday, March 1st.

Sony. I mean I'm gone, so the 4th to the 8th I

Well, okay. The following week, counsel?

The 4th would work perfectly for me.

MASTER SMART: Okay. So we'll adjourn the matter to March 4th.
In the meantime there'll be a stay on the obligation of Ritchie Bros, to pay the funds into 
court under the garnishee summons so that they don't get worried about getting into trouble 
for hanging onto the funds.
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2
1

MR. TINAJERO: Yeah.
J

4 MASTER SMART: And the application, in my view, should proceed
5 that day. Who knows? Maybe a master is going to want it to go to a special because they
6 want to read the material, but I don't know that. At this point I'm not suggesting that has to
7
8 
9

happen.

MR. TINAJERO: Okay.
10
11 MASTER SMART: But it's something that you may want to think
12 about, but we'll hear what the Royal Bank has to say.
13
14 MR. TINAJERO: Okay.
15
16 MASTER SMART: All right? And I can tell you I won't be available
17 to hear it because that morning I’m on a plane to someplace warm. Or at least I hope it's
18 warm.
19
20 MR. SANSON: Okay.
21
22 MASTER SMART: Given the way the weather is in the world, it may
23 not be. But in any event, I - and I am intrigued by the ultimate resolution.
24
25 MR. TINAJERO: Yeah.
26
27 MASTER SMART: It's an interesting issue that's arisen here. Okay.
28
29 MR. SANSON: Thank you.
30
31 MASTER SMART: Thank you.
32
33 MR. SANSON: Thank you, Master.
34
35 MR. TINAJERO: Thank you very much. Sir.
36
37 MASTER SMART: All right. Madam clerk, we'll give this back.
38
39 MR. SANSON: I think those are all yours.
40
41 MR. TINAJERO: Yeah, those are all mine. Thank you very much.
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1

2 MASTER SMART: Yeah.
3
4 THE COURT CLERK: You’re welcome.
5
g -----------:---------------------------------- ------------------------------------------------------------------------------

7 PROCEEDINGS ADJOURNED UNTIL MARCH 4,2019S
8 ---------------------------------------------- -------------------------------------------------------------------------—
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Certificate of Record

I, Tracy Selinske, certify that this recording is a record made of the evidence in the 
proceedings in the Court of Queen's Bench, held in Courtroom 212, at Edmonton, Alberta, 
on the 15 th day of February, 2019, and that I, Tracy Selinske, was the court official in 
charge of the sound-recording machine during die proceedings.
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Certificate of Transcript

I, Catherine FosterFlynn, certify that

(a) I transcribed the record, which was recorded by a sound-recording machine, to the best 
of my skill and ability and the foregoing pages are a complete and accurate transcript of 
the contents of the record, and

(b) the Certificate of Record for these proceedings was included orally on the record and 
is transcribed in this transcript.

Catherine FosterFlynn, Transcriber 
Order Number: AL-JO-1002-7307 
Dated: March 14,2019
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COURT FILE NUMBER 

COURT

JUDICIAL CENTRE 

PLAINTIFF

DEFENDANTS

DOCUMENT

1703 13921

COURT OF QUEEN’S BENCH OF ALBERTA 

EDMONTON

CHRIS ARON WOOD and MEGA DIESEL 
HOLDINGS LTD.

MEGA DIESEL EXCAVATING LTD. and 
DISTINCT INFRASTRUCTURE GROUP INC.

ORDER
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ADDRESS FOR SERVICE 
AND CONTACT 
INFORMATION OF PARTY 
FILING THIS DOCUMENT

bishop & mckenzie llp
2300,10180-101 Street 
Edmonton, Alberta T5J 1V3 
Attention: Graham W. Sanson 
Phone: (780)426-5550 
Fax: (780)426-1305 
File No. 105031-011

I hereby certify Ihie to be • 
true eopy of the original.

for Clerk of the Court

DATE ON WHICH ORDER WAS PRONOUNCED: March 11, 2019 

NAME OF MASTER WHO MADE THIS ORDER: S^U-****

LOCATION OF HEARING: Edmonton, Alberta

UPON THE APPLICATION of the Defendants; AND UPON having reference to the Affidavits of 
William Numberger sworn December 18, 2018, January 4, 2019, and February 8, 2019; AND 
UPON having reference to the Affidavit of Chris Aron Wood, sworn February 7, 2019; AND 
UPON having reference to the Affidavit of Gary Ivany sworn March 1,2019; AND UPON having 
heard representations from counsel for the Defendants and the Plaintiffs; AND UPON having 
heard representations from counsel for the Royal Bank of Canada;

IT IS HEREBY ORDERED THAT:

1 The Registrar of the Personal Property Registry is hereby directed to discharge the 
registration of the Plaintiffs’ Writ of Enforcement, bearing the Registration Number 
17090137319, from the following equipment (the "Subject Veh^j^EXHIBIT “ “ referred to in the

Affidavit of t At
Block Serial Number
8 5KKPALDRXDPFA9979
9 5KKPALD12EPFP3870
14 5KKPALD10EPFP3871
16 5KKPALD12FPGK2956

Sworn before me at

in the gnovinee 0j_
is

Cplumbja this

2. The monies held by Ritchie Bros. Auctioneers (Canada) Ltd. as pro ►TronMhe sate 
of the Subject Vehicles shall be paid to the Royal Bank of Canada (“I , to be applied
to the secured indebtedness owing to RBC by Mega Diesel Ex ng Ltd. or its
successor by amalgamation, IVac Services West Inc.



3. The Plaintiffs are ordered to pay costs to the Defendants and to RBC pursuant to 
Column 3 of Schedule "C” to the Alberta Rules ofCou

Master drthe Court of Queen’s Bench of Alberta
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1 Proceedings taken in the Court of Queen's Bench of Alberta, Law Courts, Edmonton,
2 Alberta
3 ______________
4
5 March 11,2019
6
7 Master Schlosser
8 
9

10 S. Tinajero
11 G. Sanson
12 H. Roskey
13 (No Counsel)
14
15 C. Jones
16 ______________
17
18 Discussion
19
20 MASTER SCHLOSSER: Number 35 Wood and Mega Diesel Excavating.
21
22 MR. SANSON: Good morning, Master. I wonder if the Court
23 might prefer to stand this matter down to the end of the list There are counsel for both -
24 there is two clients. It might take a little bit longer.
25
26 MASTER SCHLOSSER: What do you want to talk about putting this to a
27 Special?
28
29 MR. SANSON: I wouldn't — we would very much prefer not to
30 have this go to a Special and it is all of our hope that we can do this today.
31
32 MASTER SCHLOSSER: We have got dates in April. At any rate, I will
33 put you to the end temporarily.
34
35 MR. SANSON: Thank you.
36
37 (OTHER MATTERS SPOKEN TO)
38
39 MR. SANSON: Good morning, Master. I suppose this leaves
40 us, number 25 on the list.
41

Morning Session

Court of Queen's Bench 
of Alberta

For C. Wood and Mega Diesel Holdings Ltd. 
For IBAC Services West Inc.
ForRBC
For Mega Diesel Excavating Ltd. and Distinct 
Infrastructure Group Inc.
Court Clerk
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MASTER SCHLOSSER: 25, okay.

MR. SANSON: My name is Sanson, first initial 'G' from Bishop
McKenzie, for the applicant. This is my friend's, Mr. Tinajero, is here on behalf of the 
plaintifi/respondent and my friend, Ms. Roskey is here on behalf of the Royal Bank of 
Canada.

MASTER SCHLOSSER:

MR. SANSON:

MASTER SCHLOSSER:

MR. SANSON:

MASTER SCHLOSSER:

Sony, which one is this again? 

This is number 35.

35, okay.

Sorry, not 25.

Yes.

Submissions by Mr. Sanson (Application)

MR. SANSON: So this is my application to -- to remove the
plaintiffs' writs from four vehicles belonging to our client, the defendant IBAC Services 
West Inc. (phonetic) that were sold at auction back in December. IBAC is not named as 
a defendant in the style of cause in this action. They are successor by an augmentation to 
one of the defendants, just for clarity.

I will try to give you a very brief background. I will try to keep it short.

The plaintiffs' writ holders, obtained two judgments against the defendants. These 
judgments total around $584,000, plus costs and interests. The first judgment, the one in 
this action was granted in July of 2017. A writ was filed in respect to that judgment and 
registered at PPR in September of - September 1st, 2017.

At the plaintiffs' request, the defendant, IBAC, would give a statutory declaration listing 
certain vehicles as owned by IBAC and accordingly, the plaintiff amended the 
registration of its writ at PPR to approve registration against those vehicles.

Those vehicles, however, are subject to a prior general security interest and payor of RBC 
and that security interest and all present -- our present personal property, was granted to 
RBC and registered that security interest at PPR on September 23rd, 2016 -

MASTER SCHLOSSER: The general security agreement?
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3

1
2 MR. SANSON: Yes.
3
4 MASTER SCHLOSSER: So September?
5
6 MR. SANSON: September 23rd, 2016, is its registration date at
7 Personal Property Registry, so approximately a year before the plaintiffs' registered their
8 writ of enforcement.
9

10 MASTER SCHLOSSER: Okay.
11
12 MR. SANSON: The security indebtedness and to RBC is around
13 53 million dollars. So in this case pursuant to the sections of the Civil Enforcement Act,
14 obviously security interest was registered at the PPR at the time that the plaintiffs' writ
15 was registered pursuant to Section 35 of the Civil Enforcement Act. As security interest
16 has priority over a writ that binds the property if at the time the writ was registered and
17 security interest was already registered with PPR.
18
19 MASTER SCHLOSSER: Okay.
20
21 MR. SANSON: The issue in this is case is that the four vehicles
22 were sold at auction in December of 2018. The proceeds of the sale of those four subject
23 vehicles is around 1 million dollars. We submit that the entire net proceeds are payable
24 to RBC as they have priority and because nothing is up for the writ holder.
25
26 And so what happened here was that the defendants and RBC came to an agreement with
27 RBC as to how the proceeds would be apportioned among the various creditor facilities
28 that make up the RBC security indebtedness. For this reason, RBC, unaware of the writ,
29 directed Ritchie Bros, to pay the money out, the proceeds from the auction to the
30 defendants so that it may be applied to the creditor facilities as agreed. And that's when,
31 during the course of this, the issue of my friend's writ came up, and so now it is what we
32 are doing -- this is essentially an issue with respect to priority and between RBC and the
33 writ holder.
34
35 T can let my friend sort of speak to — or to the writ holder's position and RBC's position,
36 but as I understand it, basically it amounts to an issue of waiver or subordination of some
37 kind by RBC that the — we are -- because they directed that the money be paid out to the
38 defendants so that it could be applied to the base credit facilities, but we submit that this
39 isn't an issue of waiver, in large part, because by RBC's evidence, they had no knowledge
40 of this writ. And by directing that, they weren't seeking to affect any sort of waiver.
41 They weren't expecting that the money would be paid to Distinct or IBAC in any sort of
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way, but rather that it would be applied towards the security indebtedness, pursuant to 
their general security agreement.

So we are asking that the writs be removed because they simply don't attach to any 
interest of the debtors.

MASTER SCHLOSSER: Okay.

Submissions by Mr. Tinajero (Application)

MR. TINAJERO: Okay, thank you. Our position is clear. Our
position is that the RBC waived its security interest on the vehicles and it cannot after the 
fact, as a unsecured creditor accept priority over our clients' writ.

I do have two affidavits that I am --

MASTER SCHLOSSER: But back up a little bit though. The vehicles
were sold; the money was somewhere?

MR. TINAJERO: Yeah.

Well, let's back up. When the sale -- and I do have a copy of the - an email evidence in 
agreement between the RBC and the defendants. And that email clearly states that if the 
defendants made a 2-million-dollar voluntary payment after the sale to the RBC, the RBC 
would consent to a sale. There is nothing there requiring the defendants to pay the entire 
amount of the quotes to the RBC. All it says is if -- you can sell a vehicle voluntarily. 
However, we only want 2 million dollars from you.

Subsequent — if we look at the — if we turn back a page in that agreement, the rider — the 
representative from the RBC does acknowledge that they sent them a waiver to Ritchie 
Bros. A waiver being a release of their security interest against the vehicles, which is 
attached as an exhibit to this affidavit

MASTER SCHLOSSER:

MR. TINAJERO:
process of being sold.

MASTER SCHLOSSER:

MR. TINAJERO:

This was after it was sold?

That was --1 think all the vehicles were in the

I am sorry?

From what I understand it was sent while the
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vehicles were in the process of being sold.

MASTER SCHLOSSER: Okay. And did you rely on this in any way?

MR. TINAJERO: No, but it is a waiver. It is not a subordination
agreement.

I do have a case from the Court of -- Supreme Court - 

MASTER SCHLOSSER: Well, okay, but hold it.

Did they discharge their general security agreement from the registry?

MR. TINAJERO:

MASTER SCHLOSSER: 
no interest in the equipment?

MR. TINAJERO:

MASTER SCHLOSSER:

MR. TINAJERO:

They did not.

Okay. So they told Ritchie Bros, that they had

That's correct.

And you didn't rely on it?

Well, our intent -- there is no need for reliance
once they waive their security interest. They no longer have a security interest.

MASTER SCHLOSSER: 
didn't discharge it.

No, but they didn't really waive it because they

MR. TINAJERO: But the waived it. They don't need to discharge
it and I have — I do have case law dealing with this matter.

MASTER SCHLOSSER: Okay.

MR. TINAJERO: I have a case from the Supreme Court of
Newfoundland and Labrador Trial Division, citing Professor Wood and Professor 
Gumming. Personal Property Handbook which I have in hand here. In there —

MASTER SCHLOSSER: So the proposition is, is that I am a security
holder and if I say to a third party that I don't have an interest in something.

MR. TINAJERO: M-hm.
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1
2 MASTER SCHLOSSER: And I leave the interest registered against the
3 title of the thing, my saying to the third party is sufficient to give priority to another writ
4 holder?
5
6 MR. TINAJERO: Well, their secure - there is an initial waiver.
7 Like, Supreme Court of Canada has set out the test for waiver, which has two
8 components. First, you have full knowledge of your - full knowledge of your rights.
9

10 MASTER SCHLOSSER: Right.
11
12 MR. TINAJERO: And you have the absolute intention to -- I have
13 it written here.
14
15 MASTER SCHLOSSER: Okay, but that waiver comes up, it's a classic
16 circumstance where, let's imagine you and I have a contract.
17
18 MR. TINAJERO: Yeah.
19
20 MASTER SCHLOSSER: It's question of whether or not I am going to
21 waive insistence on a term of that contract between you and me and typically waivers
22 spoken of is a species of estoppel, or a principle of fair dealing. I would say to you that I
23 am not going to insist on that term of the contract, and you rely on it, then you can either
24 say that I must stop from asking that the term be enforced, or you can fairly say that I
25 waived it. But we are not talking about third parties or outsiders, or that kind of thing.
26
27 MR. TINAJERO: We are not, but the Section 4 of the Property
28 Security Act is clear that a third party can enforce a subordination agreement, and I am
29 here, I am quoting Professor Wood and Cummings saying: (as read)
30
31 A subordination agreement should be distinguished from
32 abandonment or release of the security interests. A secured party
33 who releases a security interest does not mean a subordinated
34 security interest, the release extinguishes a security interest and the
35 secured party is not thereafter permitted to reassert his security
36 interest in the collateral.
37
38 Submissions by Mr. Sanson (Reply)
39
40 MR. SANSON: Sir, if I may, I think that when we are speaking
41 of our secure — subordination of interest, I think my friend is relying on speaking of
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Section 40 of the Personal Property Security Act which states specifically that, yes, a 
subordination agreement may be enforced by a third party, but only if the third part is the 
person or one of a class of persons for whom die benefit the subordination was intended 
and in this case it clearly —

MASTER SCHLOSSER: Well, I mean, if I say something to a third party
and there is no involvement, no relationship; I mean, what does that matter?

MR. SANSON: Certainly.

MR. TINAJERO: Well-

MASTER SCHLOSSER: Let's say I go to a cocktail party and say to
somebody at the cocktail party, I have no interest in that bulldozer but I don’t release my 
general security agreement.

Submissions by Mr. Tinajero (Reply)

MR. TINAJERO: 
the fact of this case.

Let's maybe back up and I explain a bit.

MASTER SCHLOSSER:
Ritchie Bros.

MR. TINAJERO:

MASTER SCHLOSSER:

MR. TINAJERO:

Well, I don't think that is analogous to this — to

No, but there might be a representation to

Yes.

For a very specific purpose.

Yes. That they released their — they enter into a

MASTER SCHLOSSER: 
no interest in it.

No, no. they only say to Ritchie Bros, we have

MR. TINAJERO: Okay.

MASTER SCHLOSSER: For Ritchie Bros, purposes, which is don't pay
money to us despite the fact that we have our general security agreement registered 
against us.
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MR. TINAJERO: Exactly. They said, We don't want any money
from this. They had a second agreement with —

MASTER SCHLOSSER: 

MR. TINAJERO: 

MASTER SCHLOSSER:

No, they do want the money.

Well, they said they didn't —

But they wanted it in a roundabout way.

MR. TINAJERO: Oh, they don’t because they had a separate
agreement with the borrowers where if the borrowers paid them 2 million dollars then the 
words: would probably be entitled to keep the rest. That's exactly what that email says.

MASTER SCHLOSSER: 
a million or a million?

Okay, but how much does it go for? Was it half

MR. TINAJERO: All the proceeds sold. But I believe the
(INDISCERNIBLE) have been paid prior to secured interest — secured prior for about 4 
million dollars. The RBC has already been paid out 2.5 million dollars. So as far as we 
are concerned the RBC's — the other agreement has been satisfied. That — any other 
proceeds would have been for the benefit of the -- the RBC would have entitled the 
borrowers to benefits from those proceeds. They would not have necessarily gone to the 
RBC.

MASTER SCHLOSSER: 
owed.

MR. TINAJERO:

MASTER SCHLOSSER: 
owed.

But they are not entitled to more than they are 

Sony?

They are not entitled to more than they are

33
34 MR. TINAJERO: No, but they had the agreement which the RBC
35 clearly said, they gave us 2 million dollars and then you can do the rest with the proceeds.
36 Whatever you want. It doesn't have to be — it’s money that would be paid to the
37 borrowers. It wouldn't be paid to the - it would not be — and if that was the case we
38 would be actually — that would not be the intention of Property Security Registry where a
39 borrower would be paid ahead of a writ - a property right as a writ.
40
41 MR. SANSON: With respect, Sir, that — the representation that
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there is merely only -- that RBC was merely only looking for 2 million dollars and that 
was somehow the agreement of the parties, I think, is contradicted by both our clients' 
affidavits and the RBC's affidavits to state that the agreement was merely a 2 million 
dollars being applied to the term loan, the remainder of which would be -- the remainder 
of the proceeds would be applied to other credit facilities and at the RBC.

9

1 
2
3
4
5
6
7 MR. TINAJERO:
8
9 MASTER SCHLOSSER:

10 they under by, was it 50 million, or was
11
12 MR. SANSON:
13
14
15
16
17
18
19
20 
21 
22
23
24 Soon after —
25
26 MASTER SCHLOSSER:
27
28 MR. TINAJERO:
29
30 MASTER SCHLOSSER:
31 Bros. It's not Ritchie Bros, money.
32
33 MR. TINAJERO:
34
35
36
37
38
39
40
41

That's what I am -

Well, it's kind of a forbearance. I mean weren't 
it —

It's about --

Yes, but Ritchie Bros, sells something.

Yeah.

And the purchaser pays the money to Ritchie

No.

MASTER SCHLOSSER:

MR. TINAJERO:

They say, Well, who do we pay? 

Yeah.

MASTER SCHLOSSER: And so let's imagine that they say the Royal
Bank, it has a general security agreement, we could pay them or we could pay the owner 
of the property, in which case it would go to the people on the title of it.

MR. TINAJERO: It's about 55 -- 52, 53 million at the RBC, so we
are not contesting that We are not contesting the fact that the RGB has a TSA out for 
most of the assets. But what we are contesting is the fact that the RBC specifically 
waived their interest against these four vehicles. And the RBC, there was a side 
agreement between the borrowers and the RBC. The agreement has been satisfied and 
the RBC said that clearly and purposely sent a waiver to the Ritchie Bros, advising that 
they don't want any proceeds from the sale of the vehicles. Then thereafter Ritchie Bros, 
contacted our office to ask for a payout statement and they advised that we would be paid 
out in full,
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MR. TINAJERO: No.

MASTER SCHLOSSER: And payable by the owner to those people.

MR. TINAJERO: But ~ and I guess then we should have
mentioned this. We have a garnishee summons on two -- for the two judgments that were 
served to Ritchie Bros. So any money that will be paid to the borrowers in this case, 
would tentatively have to be paid into court for the benefit of the writ holders. So that 
what my friends are hying to do, they are trying to sidestep that issue, the writ and rather 
than pay the money to the borrowers as was their original agreement, they want it paid 
directly to the RBC, which is contrary to any of the agreement that they had.

MASTER SCHLOSSER: But what is the difference though between
paying it directly to the RBC and paying it to the debtor, subject to the general security 
agreement.

MR. TINAJERO: Well, if they pay it to a debtor, the writ will
attach, again, and the money would be garnishee and we go into court for the benefit of 
correctness.

MASTER SCHLOSSER:

MR. TINAJERO:

MASTER SCHLOSSER:

MR. TINAJERO: 
interest.

No, but you would still be second though.

No, because the RGB —

Second to the RBC interest.

No because the RBC waived their security

MASTER SCHLOSSER: Okay. Anything further counsel?

MR. TINAJERO: Again, I do want to say -- this is the borrower's
application, the RBC was not involved on this until Master Smart gave them the 
opportunity to come into court. They weren't for a previous application, they decided not 
to come. We were originally advised that the RBC was not contesting our writ, rather 
that it was -- the borrowers who were contesting our writ, and it was payment of the writ 
and that's all in affidavit evidence. And further -- and then counsel for the RBC, Mrs. 
Roskey can confirm that any funds are paid to the borrower — or to the borrower of the 
RBC that it can be redrawn as part of the line of credit by tire borrowers and apply — and 
use for their own purposes.
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What our concern is that this whole application, this whole issue is a scheme by the 
borrowers to not pay our writ. What our concern is, is the money goes to the RBC --

MASTER SCHLOSSER:

MR. TINAJERO:

MASTER SCHLOSSER:

So the RBC is a co-conspirator here ■ 

I am not trying to say -- 

— to defraud the writ holders.

MR TINAJERO: I am not trying to say they are trying to defraud
anyone, what I am trying to say the borrowers -- this is part of a general security 
agreement. There are about 11 signatories. We only have judgments against two of 
them. So if we allowed the funds to be paid towards RBC line of credit, any of the other 
9 entities can only withdraw the money for their own purposes avoiding paying of the 
writ. That is one of the main concerns.

Our issue is the RBC did not consent -- did not oppose this application until -- it has not 
appeared in Court until today and they were very well aware of the application and it was 
the borrowers who had contested the payment to the writ holders.

MASTER SCHLOSSER: Okay, but the bottom line is they are here
now.

MR. TINAJERO: They are here now.

Decision (Application)

MASTER SCHLOSSER: They've been given an opportunity to give
evidence and make argument. I agree with them. I don't agree that the facts here support 
a waiver on the part of RBC to give up its claim to the proceeds of sale of this machinery.

I don't -- in my view, the representation that was made to Ritchie Bros, if is sufficient to 
have done that, is not something the writ holder is entitled to rely on.

MR. TINAJERO: Sir, with respect. It's not just the representation
that was made to Ritchie Bros.

MASTER SCHLOSSER: I am sorry?

MR. TINAJERO: It's not just the representation that was made to
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Ritchie Bros. The representation was made as part of an agreement between the 
borrowers and the RBC.

MASTER SCHLOSSER: Okay. But you are not party to it and it was not
made to you, and so I am concluding that --

MR. TINAJERO: Okay.

MASTER SCHLOSSER: - that is not a representation for which you
could rely.

MR. TINAJERO: And fair enough. And 1 appreciate that.
Probably our position is that would be an appeal to a higher court, that would be for my 
client to decide later on.

MASTER SCHLOSSER:

MR. TINAJERO:
- or if that is your ruling.

MASTER SCHLOSSER:

MR. TINAJERO:

MASTER SCHLOSSER:

MR. TINAJERO:

MASTER SCHLOSSER: 
your appeal started?

I am sorry, say that again?

Our position would be that would be an appeal -

All right, well -

And that's fine enough. That --

Very good okay.

Yeah, thank you.

So who wants to do an order so you can get

MR. SANSON: Well, I have a form of order I can show to my
friend right now, essentially saying nothing more than the registrar is to strike the writs 
from the four subject vehicles and that the monies held by Richie Bros, are to be paid to 
RBC to be applied to the RBC secured indebtedness and awarding costs to myself and to 
the RBC.

MASTER SCHLOSSER: That's fine.

Thank you, gentlemen.
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Thank you.

Thank you.

Thank you, ma'am. 

Thank you.
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CHRIS ARON WOOD and MEGA DIESEL 
HOLDINGS LTD.

MEGA DIESEL EXCAVATING LTD. and 
DISTINCT INFRASTRUCTURE GROUP 
INC.

NOTICE OF APPEAL OF MASTER’S 
JUDGMENT OR ORDER

ADDRESS FOR SERVICE BOSECKE & ASSOCIATES
AND CONTACT 
INFORMATION OF 
PARTY FILING THIS 
DOCUMENT

Attn: Sal Tinajero 
102,9333-47 ST NW 
Edmonton, AB T6B2R7 
Tel: 780-469-0494 
Fax: 780-469-4181 
File no. 2402818

This is EXHIBIT " ^ " referred|o in the 

Affidavit of Ui cGfl______

Sworn before me at.

of 
'of

in the Province
i<r

Columbia this

NOTICE TO RESPONDENTS: APPEAL HEARING

This appeal is made against a judgment or order of the master that was in your favour. You are a 
respondent.

The appeal will be heard as shown below:

Date: May 30,2019

Time: 10:00 am

Where: Edmonton Law Courts

Before Whom: Justice of the Court of Queen’s Bench

Go to the end of this document to see what else you can do and when you must do it.

The Appellant appeals to the Court of Queen’s Bench of Alberta the decision of Master W.S. 
Schlosser sitting at Edmonton, Alberta, who on March 11,2019 made the judgment or order in 
your favour.
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The record of proceedings is:

1. The application before the master.

2. The following affidavits and other evidence filed by the parties respecting the application before 
the master:

(a) Affidavit of William Numberger, sworn December 18,2018;

(b) Supplemental Affidavit of William Numberger, sworn January 4,2019;

(c) Affidavit of Chris Aron Wood, sworn Februaiy 7,2019;

(d) Supplemental Affidavit of William Numberger, sworn February 8,2019;

(e) Affidavit of Beth Marie Brown, sworn February 14,2019; and 

(1) Affidavit of Gary Ivany; sworn on March 1,2019.

3. Any transcript of the proceedings before the master, unless the Court determines, or the parties 
agree, that a transcript is not needed.

4. The judgment or order of the master appealed.

5. Written reasons of the master (if any).

Additional evidence will be relied on by the appellant.

Further written argument will be made by the appellant.

The appellant will not rely on its written argument that was before the master (if any). - Not applicable

WARNING

If you do not come to Court either in person or by your lawyer, the Court may give the appellants) what 
they want in your absence. You will be bound by any order that the Court makes. If you want to take part 
in this appeal, you or your lawyer must attend in Court on the date and at the time shown at the beginning 
of this form. You may rely on your original written argument, if any, that was before the master.

Within 20 days after service of any transcript, additional evidence, or further written argument from the 
appellant, you must file and serve on the appellant any further written argument you wish to make and 
any additional evidence you intend to rely on. The appellant may, within 10 days after service of your 
further written argument or additional evidence, file and serve on you a brief reply to any unanticipated 
additional evidence or further argument you have raised.
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OVERVIEW AND SUMMARY OF POSITION

1. This is an appeal of an Order of Master W.S. Schlosser directing that a writ of enforcement 

registered in the Alberta Personal Property Registiy (the “PPR”) be discharged against 

certain equipment and that certain monies held in trust by Ritchie Bros. Auctioneers 

(Canada) Ltd. (“Ritchie Bros.”) be paid to the Royal Bank of Canada (the “RBC”).

2. Prior to the sale of the equipment by Ritchie Bros., the Defendants to this action, Distinct 

Infiastructure Group Inc. (“DiG”) and iVac Services West Inc. (“iVac”), being the 

successor by amalgamation of Mega Diesel Excavating Ltd. (“Excavating”), had granted a 

General Security Agreement to the RBC against all their present and alter acquired 

personal property.

3. Subsequent to the registration of the RBC’s General Security Agreement, the Plaintiffs 

obtruned judgments against the Defendants in amounts totaling not less than $572,320.81 

plus interests and costs.

4. At the time of the sale of the equipment by Ritchie Bros., the RBC agreed to waive its 

security interest in the equipment in exchange of receiving a voluntary payment of at least 

$2 million from die Defendants to this action, which it did receive in full. The Appellants 

rely on section 40 of the Personal Property Act, RSA 2000, c P-7 and argue that they are 

entitled to enforce the waiver agreement between the RBC and the Defendants.

5. Further, or in the alternative, die Appellants served a garnishee summons on Ritchie Bros, 

that would have required Ritchie Bros, to pay the total amount of $583,749.87 into Court 

for the benefit of the Defendants’ judgment creditors.

MATERIALS BEFORE THIS COURT

6. The materials before tiiis Court consist of the following:

a. Affidavit of William Numberger, sworn on December 18,2018;

b. Affidavit of William Numberger, sworn January 4,2019;

c. Affidavit of Chris Aron Wood, sworn February 7,2019;

d. Supplemental Affidavit of William Numberger, sworn February 8,2019;

e. Supplemental Affidavit of Beth Marie Brown, sworn February 14,2019;

f. Transcript of proceedings before Master LA. Smart, heard on February 15,2019.

g. Affidavit of Gary Ivany, sworn March 1,2019;
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h. Transcript of proceedings before Master W.S. Schlosser, heard on March 11,2019;

i. Appeal Brief of Chris Aron Wood and Mega Diesel Excavating Ltd., filed April 

23,2019;

j. Respondent Brief of Distinct Infrastructure Group Inc. and i Vac Services West Inc, 

to be filed.; and

k. Respondent Brief of the Royal Bank of Canada, to be filed.

RELEVANT FACTS

Security Interests

7. On September 21,2016, the Respondents, Distinct Infrastructure Group Inc. (“DiG”) and 

Mega Diesel Excavating Ltd. (“Excavating”) entered into a General Security Agreement 

with the Royal Bank of Canada (the “RBC”) where DiG and Excavating granted the RBC 

a security interest in all their present and future personal property. This General Security 

Agreement was properly registered with the Alberta Personal Property Registry (the 

“PPR”).

8. Excavating has since been amalgamated into iVac Services West Inc. (“iVac”).

9. On July 31,2017, Master L.A. Smart granted a Consent Judgment in the within action to 

the Appellants, Chris Aron Wood (“Wood”) and Mega Diesel Holdings Ltd. (“Holdings”) 

in tire amount of $422,398.81. The Appellants registered a Writ of Enforcement in the PPR 

against 17 of the serial number goods owned by iVac, including the following motor 

vehicles:

Description Serial No.

2013, Western Star, 4900SA, 2000 Gallon Tri

Drive, Hydro Vac Truck

5KKPALDRXDPFA9979

2014, Western Star, 4900SA, 2000 Gallon Tri

Drive, Hydro Vac Truck

5KKPALD12EPFP3871

2014, Western Star, 4900SA, 2000 Gallon Tri

Drive, Hydro Vac Truck

5KKPALD10EPFP3870



2014, Western Star, 4900SA, 2066 Gallon Tri 5KKPALD12FPGK2956

Drive, Hydro Vac Truck

(the “Subject Vehicles”)

10. In a different court action [Court of Queen’s Bench action number 1703-21939], the 

Appellants sued Distinct Infrastructure Group Inc. (“DiG”) for payment on an outstanding 

debt (the “Second Action”). On September 13, 2018, Master W.S. Schlosser granted an 

Order for Summary Judgment in the amount of $149,922.00 plus interest and costs against 

DiG. The Appellants properly registered a Writ of Enforcement in the PPR with 

registration no. 18101524102.

September 13,2018 Order for Summary Judgment by Master Schlosser, TAB A 

Auction and Sale of Equipment

1 h On or about December 11,2018, DiG and iVac directed Ritchie Bros Auctioneers (Canada) 

Ltd. (“Ritchie Bros”) to conduct an auction in Edmonton, Alberta and in Toronto, Ontario 

(the “Auction”) to sell various equipment owned by the Respondents (The “Equipment”), 

including die Subject Vehicles. The total proceeds from the Auction by Ritchie Bros, 

totaled $8,235,711.00. Of these total proceeds, approximately $4,200,000.00 was paid to 

prior secured creditors. Priority over the remaining $4,035,711.00 (the “Net Proceeds”) is 

the main issue of this Appeal.

Para 13 of Affidavit Sworn by William Numberger on December 18,2018.

12. When the Respondents approached the RBC to approve the sale, the parties agreed that in 

exchange of the RBC approving the sale, DiG would make a voluntary prepayment of the 

principal in an aggregate amount of at least $2 million towards the [RBC] Term Loan (the 

“Agreement”). This payment was to be in addition to any other regularly scheduled 

payments. As part of the Agreement, the RBC sent what it called a “waiver” to Ritchie 

Bros.

Exhibit “A” to Affidavit of William Numberger, dated February 8,2019.

13. The waiver that the RBC acknowledged sending to Richie Bros, (the “Waiver”) expressly 

states that “We [the RBC] have no interest in the Equipment nor in the proceeds from the



sale thereof, or alternatively, we have a valid interest in the Equipment but do not wish to 

receive the proceeds from the sale thereof.” The Waiver defines Equipment to include all 

four Subject Vehicles.

Exhibit “A” to Supplemental Affidavit of Beth Brown, dated February 14,2019. 

Exhibit “G” to the Affidavit of Gary Ivany, dated March 1,2019.

14. Upon receiving the Waiver, Ritchie Bros, contacted the Appellants’ counsel requesting a 

payout statement and advised that the Appellants should expect to receive full payment of 

the amount owing to them.

Exhibit “B” to Affidavit of Chris Aron Wood, dated February 7,2019.

15. On or about January 9,2019, a representative from Ritchie Bros, advised the Appellants’ 

counsel that DiG would be disputing any fund being paid out to the Appellant.

Exhibits “C” and “D” to Affidavit of Chris Aron Wood, dated February 7,2019.

16. On January II, 2019, the counsel for the Appellants filed a Garnishee Summons for the 

Second Action against Ritchie Bros, (the “Garnishee Summons”). Richie Bros, was 

properly served with the Garnishee Summons on January 14,2019.

Garnishee Summons issued for Court of Queen’s Bench Action No. 1703-21939, 

TAB B.

17. When the Appellants’ counsel contacted counsel for the RBC to inquire about its position. 

Counsel for the RBC confirmed that:

a. The RBC has knowledge of the auction and sale of the Subject Vehicles;

b. The RBC did not control the sale and auction of the Subject Vehicles;

c. The RBC has not made any formal demands for any proceeds from the sale of the 

Subject Vehicles. Rather, it is Distinct and iVac who voluntarily intend to pay the 

entire Net Proceeds of the sale of the Subject Vehicles to the RBC; and

d. The RBC Secured Indebtedness is comprised of a credit facility that would allow 

Distinct, iVac, or any other Distinct Affiliates to re-draw any amounts applied 

towards this RBC Secured Indebtedness. Distinct, iVac or any other Distinct 

Affiliate could re-draw the entire amount of the net sale proceeds of the Subject 

Vehicles that Distinct and iVac wish to apply to the RBC Secured Indebtedness.



Exhibit “E” to Affidavit of Chris Aron Wood, dated February 7,2019.

18. On January 21, 2019, Gary Ivany, a representative from the RBC, confirmed with John 

Nashmi, DiG’s Chief Financial Officer, that Ritchie Bros, had deposited funds in excess of 

$2 million into DiG’s bank accounts and was looking to have these funds paid to the RBC.

Exhibit “F” to Affidavit of Gary Ivany, sworn March 1,2019.

19. At the time of the original application. Counsel for DiG and iVac confirmed that the RBC 

has already been paid close to $3,00,000 by the Defendants and Ritchie Bros, held 

approximately $1 million pending resolution of this dispute.

Transcript of proceedings before Master Smart on February 15,2019, page 7.

ISSUES

20. This is a priority dispute between the Appellants and the RBC with regards to the Net 

Proceeds of sale of the Subject Vehicles deriving from the Auction. This issue can be 

resolved by answering the following questions:

e. Did the RBC waive its security interest to the Subject Vehicles and can the

Appellant enforce such waiver?

f. What is the effect of the Garnishee Summons?

21. The Appellants take the position that the RBC waived its security interest to the Subject 

Vehicles and that the Appellants can enforce such waiver. Further, the Garnishee Summons 

was validly issued and Ritchie Bros, ought to have paid the required amount into Court.

PREVIOUS DECISION

22. This matter was first heard by Master Smart on February 15,2019. At that initial hearing, 

Master Smart correctly identified the issue before the court being whether the Agreement 

between the Respondents and the RBC to have Ritchie Bros, pay the funds to DiG allowed 

for the Appellants’ writ to attach. Master Smart pointed out that as there was no connection 

between the payment to be made pursuant to the Agreement and the Net Proceeds, there 

was a risk that the Court would rule in a manner that would negatively affect the RBC. As 

the RBC chose not to attend that initial application, despite having been informed of the 

same. Master Smart adjourned the matter and directed counsel for DiG and iVac to send a 

formal notice of the application to counsel for the RBC. Master Smart went on to warn that
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any subsequent attempts [by the RBC] to enforce their security against the funds will not 

be received positively by the Court.

Transcript of proceedings before Master Smart on February 15,2019.

23. The matter was then heard by Master Schlosser on March 11,2019. At that time. Master 

Schlosser, without reviewing any Affidavits filed on behalf of the Respondents or the RBC, 

and without hearing any representations from counsel for the RBC, quickly ruled that:

g. the Appellants could not rely on the Agreement or on the Waiver because the

Appellants were not parties to the Agreement; and

h. The Garnishee Summons was subject to the RBC’s security interest.

24. Accordingly, Master Schlosser directed that the entirety of the Net Proceeds be paid 

directly to the RBC.

Transcript of proceedings before Master Schlosser on March 11,2019.

Order of Master Schlosser, dated and filed on March 11,2019, TAB C.

STANDARD OF REVIEW

25. An appeal of a decision of a Master of the Court of Queen’s Bench of Alberta is a de novo 

proceeding with no deference owed to the Master’s decision, and therefore the standard of 

review is correctness

Bahcheli v Yorkton Securities Inc. 2012 ABCA166, TAB D.

ARGUMENT

Issue 1; Waiver of Security Interest bv the RBC to the Subject Vehicles and Enforceability

General Overview of this Section

26. Master Schlosser erred in ruling that the RBC did not waive its security interest to the 

Subject Vehicles, and even if it did, that the Appellants, as third parties, cannot enforce 

such Waiver.

27. To succeed in portion of the Appeal, the Appellants must demonstrate that the RBC waived 

its security interest to the Equipment (including die Subject Vehicles) and that the 

Appellants were part of the class of persons intended to benefit from such waiver. The



statutory framework in which the Appellants rely is derived from section 40 of the Personal 

Property Security Act, RSA 2000, c P-7, (the “PPSA”), which states that:

A secured party may, in a security agreement or otherwise, subordinate the 

secured party’s security interest to any other interest, and the subordination 

is effective according to its terms between the parties and may he enforced 

by a third party if the third party is the person or one of a class of persons 

for whose benefit the subordination was intended.

Section 40 of the Personal Property Security Act, RSA 2000, c P-7, TAB 

E.

28. When interpreting this clause. Courts have stated that [s.40] of the PPSA conferred a 

statutory right on a secured party to waive the priority given him by the PPSA and a 

corresponding right on the beneficiary of such a waiver...to enforce it. Because of this 

provision, the PPSA will not prevent a subsequent credit grantor from claiming priority 

over a prior secured creditor where the latter has agreed to subordinate its claim. The 

question is whether the alleged subordination clause actually had that effect.

Chiips Inc. v Skyview Hotels Limited, 1994 ABCA 243 at paras 10-11, TAB F.

Waiver of Security Interest

29. Waiver occurs when one party to a contract or to proceedings takes steps which amount to 

foregoing reliance on some known right or defect in the performance of the other party. 

The essentials of waiver are two-fold (i) full knowledge of the deficiency and (ii) the 

unequivocal intention to relinquish the right to rely on it. It is not necessary that the 

intention be expressed in a formal legal document. It may be expressed in some informal 

fashion or may be inferred from conduct In whatever fashion the intention to relinquish 

the right is communicated, however, the conscious intention to do so is what must be 

ascertained.

The Maritime Life Assurance Company v. Saskatchewan River Bungalows Lid., [1994] 

2 SCR 490, TAB G.

30. In this case, the RBC’s intentions to waive its security interest are clearly set out in the 

Agreement and confirmed by the Waiver it sent to Ritche Bros.
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31. The Agreement outlined in the email correspondence dated December 19,2019 between 

Gary Ivany, the RBC’s Representative, and William Numberger, the Respondent’s 

representative, states that:

The RBC would consent to the asset disposition [including the Subject 

Vehicles] on the strict condition that immediately upon such disposition,

DiG shall make a voluntary prepayment of principal in an aggregate

amount of at least $2 million towards its Term Loan...“Failure to make 

such prepayment to the Term Loan...shall result in an Event of Default 

under the Credit Agreement. [Emphasis Added]

[Exhibit “A” to Affidavit of William Numberger, dated February 8,2019.

32. There is no necessary connection between the Net Proceeds from sale of the Equipment 

and the voluntary payment that was to be made by the DiG. In other words, the RBC did 

not actually request or require payment of any portions from the Net Proceeds; rather, the 

RBC only requested that the Respondents make a subsequent voluntary payment of $2 

million to pay down its debt to the RBC. It can very reasonably be implied that DiG can 

make the voluntary payment from any of its resources, and that it can use the entirety of 

the Net Proceeds for other purposes, such as to maintain its operations or to pay down debts 

owed to other creditors.

33. This proposition is strengthened by the wording of the Waiver document that the RBC sent 

to Ritchie Bros, on December 19,2018. Such Waiver provided the RBC with the following 

two options for dealing with proceeds of sale in the equipment being offered for sale at the 

Auction, for which the RBC selected Option 1:

Option 1: “We have no interest in the Equipment nor in the proceeds from the sale 

thereof, or, alternatively, we have a valid interest in the Equipment but do not wish 

to receive the proceeds from the sale thereof.

Option 2: We represent that we have a valid security interest in the Equipment and 

are entitled to the proceeds thereof. You are authorized to sell the Equipment. Our 

security interest in the Equipment and the proceeds from the sale thereof is hereby 

released on the condition that we will receive the lesser of...

a) The Net Proceeds generated from the sale of the Equipment. Net Proceeds 

being gross proceeds of the sale of the Equipment less amounts owing to



(i) prior ranked secured creditors, if any, and (ii) Ritchie Bros. 

Auctioneers for commission charged and costs incurred; or

b) $_____________ on or about January 7. 2019 with a per diem rate of

$_________ thereafter (inclusive of all applicable taxes), being the

amount that we are owed which is secured by, among other things, the 

Equipment

Exhibit “A” to Supplemental Affidavit of Beth Brown, dated February 14,2019.

Exhibit “G” to the Affidavit of Gary Ivany, dated March 1,2019.

34. The Agreement and Waiver documents speak for themselves. With full knowledge of its 

rights and entitlement to over $4 million of the Net Proceeds, die RBC clearly and 

unequivocally waived its rights to the Net Proceeds and selected Option 1 in the Waiver. 

Had the RBC intended to receive any of the Net Proceeds from the Auction sale, it would 

have clearly selected Option 2. This selection was a clear, conscious and unequivocal 

selection by the RBC.

35. The only reasonable inference that can be derived from the RBC selecting Option 1 is that 

the RBC relied on its Agreement with the Respondents and accepted a voluntary payment 

of at least $2 million as lull satisfaction for consenting to the sale of the equipment at the 

Auction. Counsel for the RBC confirmed that the RBC had not made any formal demands 

for the Net Proceeds despite having full knowledge of the sale. From this, it can be 

reasonably assumed that the RBC clearly intended the Net Proceeds to be used by the 

Respondents for other pmposes, such as continuing its operations and paying other 

creditors.

Exhibit “E” to Affidavit of Chris Aron Wood, dated February 7,2019.

36. Further, given that, prior to the original application being heard, the RBC had been 

voluntarily paid around $3 million from the Defendants, the Agreement between the RBC 

and the Respondents was fully satisfied.

Enforcement bv Subsequent Creditors

37. For the purposes of this Appeal, it is important to distinguish between a subordination of a 

security interest and an abandonment, release or waiver of a security interest. A secured 

party who releases [or waives] a security interest does not merely subordinate his security
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interest. The release extinguishes the security interest, and the secured party is not 

thereafter pennitted to assert his security interest in the collateral.

Alberta Personal Property Security Act Handbook, 4th Ed. (Carswell: Toronto 

1995), Cuming and Wood, at page 380, TAB H.

In Re Hickman Equipment (1985) Ltd (In Receivership), 2005 NLTD 122 at para 

27, TAB I.

38. While s. 40 of the PPSA is typically used to interpret subordination clauses found within 

various general security agreements, it can also be applied to the enforcement of a waiver 

agreement, such as the Agreement and Waiver in this case. As already expressed in this 

Brief, the RBC agreed to waive its security interest to the Equipment in exchange of 

receiving a voluntary payment from DiG of at least $2 million. There was no necessary 

connection between the Net Proceeds and the voluntary payment laid out in said 

Agreement.

39. As a waiver fully extinguishes a party’s rights to the collateral, the Agreement and Waiver 

rendered the RBC an unsecured creditor of DiG and iVac in so far as the Net Proceeds are 

concerned. The RBC’s security interest to the Equipment was fully extinguished to the 

benefit of all subsequent creditors.

40. It cannot be said that the RBC intended DiG or iVac to keep the entirety of the Net Proceeds 

in priority to the Appellants, who have a valid interest registered in the PPR. Such 

reasoning would run against the purpose of the PPR, which is the basis for determining 

priority between different creditors. As such, given that the RBC intended for DiG or iVac 

to receive the portion of the Net Proceeds that the RBC would have been entitled to had it 

not been for the Agreement and Waiver, the RBC also intended for the Appellants (as a 

creditor of DiG and iVac) to be paid in priority to DiG or iVac. Therefore, the Appellants 

are clearly within the class of persons for whom the RBC’s waiver was intended.

Issue 2: Effect of Garnishee Summons

41. Master Schlosser erred in finding that the Garnishee Summons was subject to the RBC’s 

security interest.

42. At the time the Appellants served the Garnishee Summons on Ritchie Bros., the RBC had 

forwarded its Waiver to Ritchie Bros, and the Appellants were the only remaining creditors 

of the Respondents with an interest [the two Writs] registered with the PPR.



43. Section 78 of the Civil Enforcement Act, states that a garnishee summons attaches to the 

garnished obligation when the garnishee summons is served on the garnishee, in this case, 

Ritchie Bros.

44. As was understood by all parties at the time of the Auction, Ritchie Bros, would pay the 

Net Proceeds to DiG, and, as far as Ritchie Bros, was concerned, the RBC would not 

receive any funds from the proceeds of sale of any of the Equipment. The only reasonable 

interpretation of such payment arrangement is that payment of the Net Proceeds to DiG 

was an obligation by Ritchie Bros, that, on the day of service of the Garnishee Summons, 

was payable to DiG, bringing this payment arrangement within the definition of “current 

obligation” that is set out in s. 77(l)(a) of the Civil Enforcement Act, RSA 2000, c C-15.

45. Given the above, regardless of any side agreements between the Respondents and the RBC, 

to satisfy its obligations under the Garnishee Summons, Richie Bros, should have paid the 

amount of $583,749.87 into Court.

CONCLUSION AND RELIEF REQUESTED

46. Master W.S. Schlosser erred in directing that the Appellant’s writ be discharged against 

the Subject Vehicles and by directing that the entirety of the funds held in trust by Ritchie 

Bros, be paid to the RBC.

47. At the time of the sale of the equipment by Ritchie Bros., the RBC waived its security 

interest in the equipment in exchange of receiving a voluntary payment of at least $2 

million from the Defendants to this action, which it received. Relying on section 40 of the 

PPSA, the Appellants argue that they are entitled to enforce the waiver agreement between 

the RBC and the Defendants.

48. Further, or in the alternative, the Appellants served a garnishee summons on Ritchie Bros, 

that would have required Ritchie Bros, to pay the total amount of $583,749.87 into Court 

for the benefit of the Appellants, being the Defendants’ only judgment creditors with writs 

registered in the PFR.
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49. As such, the Appellants request an Order directing the RBC to pay to the Appellants the 

entire amount owing under both of their Judgments plus interests and costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 23th DAY OF APRIL, 2019.

BOSECKE & ASSOCIATES

PER

Sal Tinajero,
Solicitor for the Appellants, Chis Aron Wood 
and Mega Diesel Holdings Ltd.
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COURT FILE NUMBER 170321939

COURT

JUDICIAL CENTRE

PLAINTIFFS
{AfpOemu)

DEFENDANT
[Respondent)

DOCUMENT

COURT OF QUEEN’S BENCH OF ALBERTA 

EDMONTON

CHRIS ARON WOOD and MEGA DIESEL 
HOLDINGS LTD.

DISTINCT INFRASTRUCTURE GROUP INC.

ORDER FOR SUMMARY JUDGMENT

ADDRESS FOR 
SERVICE AND 
CONTACT 
INFORMATION OF 
PARTY FILING THIS 
DOCUMENT

BOSECKE& ASSOCIATES 
Attention: Sal Tirtajero 
102,9333 47 Street 
Edmonton, Alberta, T6B 2R7 
Tel: 78Q-469-0494 
Fax:780-4694181 
File: 2402718

DATE ON WHICH ORDER WAS PRONOUNCED: September 13,2018

NAME OF MASTER WHO MADE THIS ORDER: W.S. Schtosser

LOCATION OF HEARING: Edmonton, Alberta

UPON THE APPLICATION of the Plaintiffs; AND UPON having read the affidavit of Chris 
Wood; AND UPON having read the affidavit of Royston Rachpaul; AND UPON having heard 
representations from counsel for the Plaintiffs and the Defendant;

IT IS HEREBY ORDERED THAT:

1. The Plaintiffs are granted summary judgment.

2. In accordance with paragraph 2.5(a) of the Share Purchase Agreement between die parties (the 
“SPA"}, tire Defendant is ordered to pay to the Plaintiffs a Working Capita! Adjustment in the 
amount of $83,045.00 plus interest pursuant to the Judgment Interest Act. USA, 2000 e J-I from 
October29,2017, the dare the cause of action arose.



3. In accordance with paragraph 2.5(b) of the SPA, the Defendant is ordered to pay to the Plaintiffs 
a Corporate Debt Adjustment in the amount of S66.877.00 plus interest pursuant to the Judgment 
Interest Act, USA, 2000 c J-l from October 29.2017, the date the cause of action arose.

4. The Plaintiffs are awarded costs of this action to be assessed pursuant to Schedule C. Column 2, 
oflhe Alberta Rides of Court, Alta Reg 124/2010.

"W.s. Schiosser"
Master of the Court of Queen's Bench of Alberta

APPROVED AS TO FORM AND CONTENTS BY:

BOSECKE & ASSOCIATES

Sal Tinajero
Solicitor for the Plaintiffs

BISHOP & McKENZIE LLP

Graham W. Sanson 
Solicitor for the Defendant
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QB Court File Number 

Court

Judicial Centre

CREDITOR

Address and Postal Code of Creditor 

Creditor's Telephone/Fax Numbers

170321939

Court of Queen's Bench of Alberta 

EDMONTON

CHRIS ARON WOOD and MEGA DIESEL 
HOLDINGS LTD.

c/o BOSECKE & ASSOCIATES,

102,9333 -47 Street Edmonton. AB, T6B 2R7

TEL: 780-469-0494; FAX: 780-469-4181

Form 11
CivB Enforcement Regulation 

....... Cleric’s Stamp'

DEBTOR DISTINCT INFRASTRUCTURE GROUP INC,

Address and Postal Code of Debtor 2300,10180-101 Street, Edmonton. Alberta

Debtor's Telephone/Fax Numbers __________________________ _______________________

RITCHIE BROS. AUCTIONEERS (CANADA) 
LTD./LES ENCANS RITCHIE BROS.

GARNISHEE (CANADA) LTEE____________ _____________

9500 Glenlyon Parkway, Burnaby, British 
Address and Postal Code of Garnishee Columbia V5J 0C6______ __________________

Garnishee’s Telephone/Fax Numbers TEL: 1-776-331-5500; FAX: 1-778-331-5501

FILED BY BOSECKE & ASSOCIATES_________________

Address and Postal Code of Fffing Party 102, 9333 «47 Street Edmonton. AB. T6B 2R7

FiHng Party’s Te!ephone/Fax Numbers TEL 780-469-0494: FAX: 780-469-4181______

Filing Party's File Number 2402718___________________________________

Document Garnishee Summons
□ before judgment E3 after judgment

This Garnishee Summons Is issued on_______ January 11.2018_______ for S 583,749.87
(The Creditor may adjust die amount by serving a Notice on the Garnishee).

The creditor intends to garnish the debtor’s
PI employment earnings 
□ deposit accounts
^ money owing from other sources

□ The judgment is for alimony or maintenance.
When employment earnings are garnished tor alimony or maintenance, Maintenance Enforcement Act employment 
exemptions apply. Refer to the Maintenance Enforcement Regulation (AR2/86) tor more infermation.



This summons expires 1. in the case of a deposit account, 60 days horn the date it was issued, unless it is a joint 
account, in which case this is a one-time obligation, and

2. in ali other cases, 2 years from the date it was issued, unless it has been renewed.

Supporting Affidavit QB Court File Number 1703 21939

1. I am the lawyer for the Creditor.

2. According to die Judgment, a Writ of Enforcement has been registered at the Personal Property Registry.

3. I believe that the proposed Garnishee owes the Debtor money now or mil owe the Debtor money in the 
future.

4. The proposed Garnishee is in Alberta, or does business in Alberta notwithstanding that its payroll office is 
outside Alberta.

SWORN/AFFIRMED
in ________Edmonton_______ ^Alberta.
on_______January, 11,_______, 20 19

t-LW,/
Commissioner for Oaths / Notary Public
in and for the Province of Alberta

Commissioner's Name and Commission's
Expiry Date (please print)

BRH MARIE MOWN J

Printed Name of Creditor or Agent/Lawyer

SALVADOR TINAJERO
-------------- Barristers Solicitor—
Occupation

MY C0MMISSI0S EXPItS JUW 4, JO^SP

To the Clerk

The Creditor has a Judgment against the Debtor, and a Writ of Enforcement has been registered at Personal Property 
Registry as: 18101524102

The amount specified ih the Writ of Enforcement $154,145.11
of which the present balance owing is $154,145.11
plus related writs (according to tee attached search results) $428,604.76
plus probable costs $1,000.00_________________
Total $583,749.87
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Certificate of Service on the Debtor / Joint Obligee

Garnishee: (Print name of Garnishee)__________________

1. (Print name of person who served rite Garnishee Summons)

am the Z] Gamishee/Agent fra- the Garnishee 
ZJ Creditor/Agent for the Creditor

f Date of service of Garnishee Summons) I served (Name of Debtor/Joint Obligee whoI certify that on _ 
was servedl

I~1 personally 
f~~l by ordinary mail

with a true copy of the Garnishee Summons according to the Civil Enforcement Act.

NOTE Only the Garnishee may serve a Garnishee Summons on a Debtor/Joint Obligee by ordinary mail unless 
otherwise ordered by toe Court

Dated: ,20.

Signature of Person who served the summons

(If there is more than one Debtor/Joint Obligee, please complete an additional Certificate of Service tor each Debtor/Joint 
m Obligee who was served.)
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Instructions for Garnishee

These instructions will help you to comply with the Garnishee Summons. They are taken from the following pieces of 
legislation:

CMI Enforcement Act, RSA 2000 cC-15 
Civil Enforcement Regulation (AR 276/95)

Make cheques payable to hie Government of Alberta and send, along with the required documents, to:

Future payments to the court clerk under this Garnishee Summons should be accompanied by a copy of the first page of 
this Garnishee Summons and an accounting.

Garnishee
summons

(which does 
not attach 
employment 
earnings)

Within 15 days of being served with the garnishee summons in triplicate with a $25 compensation 
fee, you must do the following:

1. Serve a copy of the garnishee summons on the debtor (personally or by ordinary mail).

2. Deliver to the court clerk a garnishee's response. See below for what this must contain.

3. Pay to the court clerk fee lesser of

(a) fee amount indicated on fee first page of fee garnishee summons, or

(b) the amount payable by you to fee debtor according to your obligation to the 
debtor,

minus $10 as a garnishee compensation. Where fee garnishee summons seeks to affect 
a joint entitlement, you must pay to fee court clerk, unless a court orders otherwise, an 
amount equal to the total amount of fee fend divided equally amongst aD fee people wife 
fee joint entitlement A garnishee summons feat seeks to attach a joint deposit account 
only attaches a current obligation as defined in the CM Enforcement Act
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Gamtehee
summons

(which does 
not attach 
employment 
earnings) 
continued

The garnishee's response must contain as much of the following as is applicable:

1- (a) a Certificate of Service on the Debtor (found within this document) stating that
you have delivered a copy of the garnishee summons to the debtor, or

(b) a statement setting out why you could not serve the garnishee summons on the 
debtor.

NOTE: Send the original certificate of service to the court clerk.

2. The amount that you owe under your obligation to the debtor.

3. The amount that you are paying to the court clerk.

4. If you don’t think that you have an obligation to pay the debtor that can be affected by the 
garnishee summons, please explain why.

5. If you believe that the obligation that the garnishee summons is trying to affect is (or may 
be) owed to someone other than the debtor, give the reasons for your belief and the 
name and address of that other person.

6. If you have already received another garnishee summons regarding the same obligation 
and that garnishee summons is still in effect, let foe court clerk's office know in writing 
and give the court file number of the other garnishee summons. The court file number is 
on the front page of the garnishee summons.

7. Where the garnishee summons seeks to affect a joint entitlement, the garnishee’s 
response must contain the name of each person who has the joint obligation with the 
debtor and either

(a) the address of each person who has the joint obligation with the debtor, or

(b) a completed certificate of service (found within this document) stating that you 
have served a copy of this garnishee summons on each person who has the joint 
obligation with the debtor.

NOTE: If it is a joint account, it is a one-time obligation.

8. Where the garnishee summons has attached a future obligation, that is, there is an 
amount that you must pay the debtor in the future, the garnishee's response must contain 
the following, if known:

(a) the date or dates on which the future obligation, or any part of it, is expected to 
become payable;

(b) the amount expected to be payable on each date set out above;

(c) any conditions that must be met before the future obligation will become payable. 

When the future obligation becomes payable, the garnishee's response must set out

(a) the amount that is now payable, and

(b) the amount that you are paying to the court clerk.
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Gamishee Within 15 days of being served with the garnishee summons in triplicate with a $25 compensation
summons fee, you must do the following:

(which attaches 
employment 

m earnings)

m

m

i*>

m

1. Serve a copy of the garnishee summons on the debtor (personally or by ordinary mail).

2. Deliver to the court clerk a garnishee's response. See below for what this must contain.

3. Within 5 days after the end of fee debtor’s last pay period for months affected by fee 
garnishee summons, pay to the court clerk fee debtor’s net pay less

(a) fee debtor's employment earnings exemption (see emptoyment earnings 
exemptions listed below), and

(b) $10 as a garnishee compensation.

Net pay means fee debtor’s total earnings minus any amounts you are required to deduct 
tor income tax, Canada Pension Plan contributions and employment insurance 
premiums. Any other deductions are taken from fee debtor's exemption.

The garnishee’s response must contain as much of fee following as applicable:

1. Whether or not you employ the debtor.

2. How often you pay fee debtor.

3. Either

(a) a certificate of service on the debtor (found within this document) stating that you 
have delivered a copy of the garnishee summons to fee debtor, or

(b) a statement setting out why you could not serve fee garnishee summons on fee 
debtor.

NOTE: Send fee original certificate of service to fee court clerk.

4. If you have already received another garnishee summons against the debtor's 
employment earnings and feat garnishee summons is still in effect, let the court clerk’s 
office know in writing and give fee court file number of fee ofeer garnishee summons.
The court file number is on fee front page of fee garnishee summons.

At fee end of fee debtor's last pay period for each month during which fee garnishee summons is 
in effect, you mustdeliverto fee court derk a written statement setting out

1. The debtor's total employment earnings for the pay periods feat ended during fee month.

2. The amounts deducted from fee total earnings to calculate the debtor's net pay for the 
month.

3. The number of the debtor's dependants.
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Employment
earning
exemptions

Calculate the debtor’s monthly employment earnings exemptions by adding together

(a) the debtor's minimum exemption, and

(b) half the amount by which the debtor's net pay exceeds this minimum exemption.

For a debtor with no dependants, the minimum employment earnings exemption is $800 and toe 
maximum is $2400. The minimum and maximum employment earnings exemptions increase by 
$200 tor each dependant

A dependant is:

1. A person identified as a dependant by Court order.

2. The spouse or adult interdependent partner of the debtor.

3. Any child of toe debtor under 18 years of age who lives with toe debtor.

4. Any relative of toe debtor (or of the debtor’s spouse/aduit interdependent partner) who 
lives with toe debtor and, because of mental or physical infirmity, depends financially on 
toe debtor.

You are entitled to rely on, and act in accordance with, toe debtor's written statement of the 
number of dependants he or she has.

A worksheet has been created to help you calculate the debtor’s employment earnings 
exemption. This worksheet can be found on toe Alberta Courts website at 
httoJ/www.alhertacourts.ab.ca/ab/DUblication/Gamishe6Worksheet-Form7.Pdf

When employment earnings are garnished tor alimony or maintenance, employment exemptions 
under toe Maintenance Enforcement Act apply. Refer to toe Maintenance Enforcement 
Regulation (AR 2/86) for more information.

If you pay the debtor’s salary/wage more often than monthly, you can pay toe court clerk at toe 
end of each pay period instead of at toe end of each monto. In this case, calculate toe minimum 
and maximum employment exemptions for each pay period as follows:

1. Multiply toe monthly exemption by toe number of days in the pay period.

2. Divide this number by 30.

m

http://www.alhertacourts.ab.ca/ab/DUblication/Gamishe6Worksheet-Form7.Pdf
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COURT RLE NUMBER 

COURT

JUDICIAL CENTRE 

PUINTIFF

DEFENDANTS

DOCUMENT

170313921

COURT OF QUEEN’S BENCH OF ALBERTA 

EDMONTON

CHRIS ARON WOOD and MEGA DIESEL 
HOLDINGS LTD.

MEGA DIESEL EXCAVATING LTD. and 
DISTINCT INFRASTRUCTURE GROUP INC.

ORDER

ADDRESS FOR SERVICE 
AND CONTACT 
INFORMATION OF PARTY 
FILING THIS DOCUMENT

BISHOP & McKENZIE LLP 
2300,10180—101 Street 
Edmonton, Alberta T5J 1V3 
Attention: Graham W. Sanson 
Phone: (780)426*5550 
Fax: (780)426*1305 
File No. 105031-011

I hereby osrtffy iffr to b. ■ 
true sopy of the

for clerk of in# Court

DATE ON WHICH ORDER WAS PRONOUNCED: March 11,2019 

NAME OF MASTER WHO MADE THIS ORDER: S*U~ts**

LOCATION OF HEARING: Edmonton, Alberta

UPON THE APPLICATION of tiie Defendants; AND UPON having reference to the Affidavits of 
William Numberger sworn December 18,2018, January 4, 2019, and February 8, 2019; AND 
UPON having reference to the Affidavit of Chris Aron Wood, sworn February 7, 2019; AND 
UPON having reference to the Affidavit of Gary Ivany sworn March 1,2019; AND UPON having 
heard representations from counsel for the Defendants and the Plaintiffs; AND UPON having 
heard representations from counsel for the Royal Bank of Canada;

IT IS HEREBY ORDERED THAT:

1. The Registrar of the Personal Property Registry Is hereby directed to discharge the 
registration of the Plaintiffs’ Writ of Enforcement, bearing the Registration Number 
17090137319, from the following equipment (the "Subject Vehicles"):

Bfocft Serial Number
8 5KKPALDRXDPFA9979
9 5KKPALD12EPFP3870
14 5KKPALD10EPFP3871
16 5KKPALD12FPGK2956

2. The monies held by Ritchie Bros. Auctioneers (Canada) Ltd. as proceeds from the sale 
of the Subject Vehicles shall be paid to the Royal Bank of Canada (“RBC”), to be applied 
to the secured indebtedness owing to RBC by Mega Diesel Excavating Ltd. or its 
successor by amalgamation, iVac Sendees West inc.
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3. The Plaintiffs are ordered to pay costs to the Defendants and to RBC pursuant to 
Column 3 of Schedule ”C” to the Alberta Rules of Coytt.

Master oTthe Court of Queen’s Bench of Alberta 

m

m

n



1»
-v̂



215

In the Court of Appeal of Alberta

Citation: Bahcheli v. Yorkton Securities Inc., 2012 ABCA166

Date: 20120531
Docket: 1101-0136-AC 

Registry: Calgary

Between:

Turner Salih Bahcheli

Appellant
(Plaintiff)

- and -

Yorkton Securities Inc. and Orion Securities Inc.

Respondents
(Defendants)

The Court:
The Honourable Mr. Justice Jean Cote 

The Honourable Madam Justice Constance Hunt 
The Honourable Madam Justice Jo’Anne Strekaf

m

Reasons for Judgment Reserved of The Honourable Mr. Justice Cote 
Concurred in by The Honourable Madam Justice Constance Hunt 
Concurred in by The Honourable Madam Justice Jo’Anne Strekaf

(*>

Appeal from the Order by 
The Honourable Mr. Justice L.D. Wilkins 

Dated the 15th day of April, 2011 
Filed the 20th day of May, 2011 

(Docket: 0401-03126)

20
12

 A
BC

A
 16

6 (
Ca

nL
II)



216

Reasons for Judgment Reserved of 
The Honourable Mr. Justice Cote

m

m

i*)

(■i

A. Introduction

[1] This is an appeal from 2010 ABQB 824, which affirmed an oral Master’s decision of April 
30,2010. The substantive topic is dismissing a suit for non-prosecution under old R 244.1, now 
R 4.33(1), the “drop-dead” Rule.

[2] I will defer describing the facts until Part C, where their significance will be easier to see.

B. Standard of Review

1. Introduction

[3] The big issue in this judgment is the standard of review on appeal from a master to a judge. 
Terminology is not completely consistent for the standard of review which was adopted by the 
Alberta Courts before the new Rules came into force. It is sometimes called non-deferential, and 
sometimes called an appeal de novo. But more commonly the term used is “correctness”, and that 
has become the almost universal term since recent decisions of the Supreme Court of Canada 
starting with Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 SCR 235.1 do not intend to distinguish 
among the three terms. For convenience and familiarity, I will use throughout the term”correctness”.

[4] The chambers judge heard this appeal on November 1,2010, the first day that the new Rules 
of Court were in force. Though he did not expressly state what the standard of review was on appeal 
from a Master to a judge, he plainly implied that the standard was deferential. He expressly 
concluded that the Master had committed no palpable and overriding error, and so affirmed the 
Master.

[5] Since then, a number of Court of Queen’s Bench judges have held that the standard of review 
on appeal from a Master to a judge is deferential, because of the new Rules. I will not attempt to list 
all of them, and mention only Royal Bank of Canada v Place, 2010 ABQB 733,504 AR 230 (paras 
27-30); Janvier v 834474 Alberta, 2010 ABQB 800, 511 AR 76 (paras 13-18); Turner v DN 
Developments, 2011 ABQB 544 (para 11).

[6] Of course a deferential standard would have to exclude questions of law alone. Everyone 
seems to agree that correctness is the standard for them.
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[7] Counsel for the appellant gave us extended argument disagreeing with the deferential 
standard for other topics. Counsel for the respondents supports a deferential standard, but both 
counsel encouraged us to clarify the doubts on this subject, and so guide the Bar.

2. Do the Rules Set the Standard of Review?

[8] The place to start is the wording of the new Rules. If they clearly addressed the standard of 
review on appeal to a judge, that would end the question.

[9] As first enacted, when the chambers judge heard argument, the relevant subrule read as 
follows:

6.14(3) An appeal from a master’s judgment or order is an appeal on 
the record of proceedings before the master and, if the judge permits, 
may also be based on new evidence that is significant enough that it 
could have affected the master’s decision.

That subrule was amended July 14,2011 and now reads as follows:

6.14(3) An appeal from a master’s judgment or order is an appeal on 
the record of proceedings before the master and may also be based on 
additional evidence that is, in the opinion of the judge hearing the 
appeal, relevant and material.

[ 10] Many Court of Queen’s Bench judges have recently taken the subrule, especially the phrase 
“an appeal on the record” to refer to the standard of review on appeal. (See the cases cited above.) 
Counsel for the appellant demurs, and suggests that the phrase quoted above is merely about 
evidence, not about standard of review at all. I agree.

[11] Appeals from Masters were always on the record, in the sense that, absent new evidence 
adduced for the motion, tlie judge had to use the evidence which the Master heard. So the new Rule 
made no real change: see Guddnski Estate v Allianz Global Risks US Insurance Co, 2012 ABCA 
5 (para 24).

[12] Judges hear conflicting pieces of evidence and (where the evidence is oral) routinely choose 
among them on grounds of weight or credibility. But that is not true of Masters, or true only in a 
much narrower area. One of the reasons that Masters are different is the requirement that superior 
court judges be appointed by the Governor-General: Constitution Act, 1867, s 96. That has always 
been held to cut down the list of what Masters (or Provincial Court judges) can do. For example, see 
Attorney-General for Ontario v Victoria Medical Building [1960] SCR 32,45,21 DLR (2d) 97. 
It cites with approval an early decision by the Alberta Court of Appeal. Therefore some of the 
logical pu2zles or possible distinctions which would arise from an appeal on the record on 
conflicting evidence, rarely apply to appeals from Masters.
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[ 13] The Victoria Medical Building case also says that a provincial legislative body cannot give 
to someone only provincially appointed the power of final adjudication on a topic which in 1867 was 
decided by superior courts. (See pp 42,43 SCR.)

[14] If a judge hearing such an appeal is strictly confined to “the record”, that means that any 
facts found must come from the evidence which was before the Master (or concessions made before 
the Master).

[15] But I can see no logical link between such fixed evidentiary basis, and the standard of 
review. For example, consider a motion for security for costs. Do a few paragraphs in an affidavit 
give sufficient evidence that a certain plaintiff is unlikely to pay any judgment for costs? Logic does 
not bar the judge from exercising afresh his judgment about the weight of that same evidence. That 
is even more so when the issue before the Master and the judge is not a question of fact in the 
narrow sense, and instead is a question of practicality or fairness. Or a question of whether some 
proposition is fairly arguable.

[16] Furthermore, the new Rules never said that an appeal from a Master was always on the 
record. Rule 6.14(3), quoted above, has always made an exception where the judge finds it proper 
to admit further evidence. Thatused to be a comparatively narrow exception; originally the evidence 
had to be arguably pivotal (to paraphrase). But since the Rule was amended in July 2011, the 
exception to fire subrule is probably wider. In any event, it is now not ambiguous, and is not narrow. 
Now the proposed new evidence (referred to at the end) need only be “relevant and material” in the 
opinion of the judge hearing the appeal. The Rules on disclosure (discovery) have used that quoted 
phrase for a number of years now, and the phrase is interpreted quite broadly. Therefore, the 
exception to R 6.14(3) is quite wide, making the Rule that the appeal must be “on die record” rather 
narrow.

[17] There is another important development. It is now settled law that there cannot be deference 
to the Master’s fact findings or discretion (any need for palpable and overriding error to reverse), 
when the judge heard new evidence: Gudzinski v Global Allianz, supra (para 24).

[18] So far, the discussion here shows (I suggest) that the new Rules do not really dictate the 
standard of review on appeal from a Master. Indeed, by allowing new evidence they make a 
deferential standard impossible in many cases. At best, the Rules are silent.

3. What the Standard of Review Should Be

[ 19] That silence does not bar having a judge-made standard of review; it necessitates it. The old 
Rules stated no standard, but case law laid down a standard of review which held for almost a 
century. It was a standard of correctness, with no deference: see United Utility Workers Association 
v TransAlta Corp, 2004 ABCA 200, 354 AR 58 (para 20); Willman v Administrator of Motor 
Vehicle Claims Act (\919) 17 AR 608 (para 12) (CA).
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[20] In ordinary civil litigation. Masters do not hear witnesses testify before them.

[21] The advantage of seeing and hearing witnesses is not the only basis for appellate deference 
to the court under appeal. What may be a more important aim of deference is saving time and 
money. There is no point to retrying matters where the second hearing or judge is no more likely to 
be right than the first one. See Kerans and Willey, Standards of Review Employed by Appellate 
Courts 18-20 (2d ed 2006); Housen v Nikolaisen, supra (paras 16-18).

[22] Counsel for the appellant has reproduced for us the relevant part of the Alberta Law Reform 
Institute’s Consultation Memorandum # 12.10 on this topic. The Institute’s Memorandum and 
Committee recommended no change in the standard of review.

[23] They cited striking statistics showing that there were quite a small number of appeals from 
Masters, and that such appeals formed but a small fraction of the work of chambers judges. An 
appeal from a Master does not require unusual or expensive procedures, nor generally entail a large 
amount of new labor. Nor does it face very long waiting lists. (That is doubly so in the fraction of 
cases where argument will be short enough that a special application is not necessary.)

[24] A motion to a Master is not necessarily final. In theory, maybe counsel should have perfect 
foresight, and assemble all the evidence which might possibly be relevant, couched in clear and 
unmistakable language. But no human being is perfect, and sometimes justice lies on the side of 
letting a party later patch up oversights and ambiguities in his or her first affidavit. Especially if that 
party will pay costs of the first motion. Furthermore, requiring perfection the first time could well 
increase the net expense and delay in litigation. After all, (as noted) appeals from Masters are not 
a large proportion of chambers work. Indeed, for years the Court of Queen’s Bench has urged 
counsel to make applications returnable before a Master whenever possible.

[25] It is plain now that the standard of appeal is correctness when the judge was given evidence 
which the Master did not have. If the standard were deferential when the evidence was the same, that 
could tempt lawyers to file additional peripheral or scarcely different affidavits on appeal in order 
to engineer a different standard of review. That would not help anyone in the long run.

[26] And a deferential standard does not apply where the question is one of law alone.

[27] Even if a deferential standard were generally desirable, there might well have to be another 
exception to it. The Federal Court of Canada and the courts of Ontario give deference to a Master’s 
decision, unless the topic is one which might be vital to the final issue of the lawsuit (Institute 
Memorandum, p 22). It would be hard to avoid some such exception to deference. Occasionally one 
interlocutory decision could torpedo one side’s chances in a suit. It scarcely seems fair to bar 
reversing that absent palpable and overriding error. That is especially true because a further appeal 
to the Court of Appeal would itself be deferential. (And sometimes such a further appeal would

FI
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require leave to appeal.) But such an exception for matters vital to the final result of the suit would 
have somewhat vague boundaries, and be difficult to apply, especially without an extended hearing. 
It would consume time and money, and would be needless litigation about litigation.

[28] What would result from all those exceptions? There could be as many as four categories of 
issue on an appeal from a Master to a judge (including questions of law). The judge appealed to 
would have to disentangl e all four even to get to the standard of review. About that point, arguing 
an appeal from a Master would become more complex (in some ways) than arguing an appeal to the 
Court of Appeal. Masters were created long ago in England and Ontario as a quick, easy adjunct to 
judges, subject to ready review by judges. That review now threatens to become narrow and over- 
formalized.

[29] So there would be a number of dangers in making the standard of review deferential (or 
doing so in some circumstances). Counsel for the appellant asked us what was broken which needs 
fixing? He said that appeals from Masters worked well for 90 years, and I believe that he is correct.

[30] In my view, the standard of review on appeal from a Master to a judge, on all issues, is still 
correctness.

C. Dismissal for Want of Prosecution

[31] This is a wrongful dismissal suit by a former broker, the appellant. He alleges that one of the 
motives for his dismissal was his employer’s desire to obtain this employee’s stable of clients. The 
respondents plead cause to dismiss, including breach of various in-house, industry, and regulatory 
rules.

[32] There has been grave delay. Since the appellant issued his statement of claim, he has done 
nothing whatever in his lawsuit. The Master dismissed the suit under the old five-year “drop-dead” 
Rule (R 244.1), and the chambers judge applied transitional R15.4(1) in dismissing the appeal. See 
the Appendix for the text of the relevant Rules. Furthermore, the five years was not calculated from 
the issue of the statement of claim; the respondents excluded the time which they took to file their 
defence and two affidavits of records. The statement of claim, issued in February 2004, alleges that 
the appellant was dismissed in early March 2002. So the events in question are over a decade old. 
There has been no affidavit of records by the appellant, nor any questioning (examination for 
discovery) by anyone.

[33] The appellant’s explanation is that he has labored for years in the fields of regulatory and 
administrative law. And he submits that he has thereby significantly advanced his lawsuit

[34] In theory, there could be two ways that the administrative litigation might have advanced his 
Court of Queen’s Bench suit. First, maybe he has got rulings which would bind the Court of Queen’s 
Bench. The appellant’s factum does not argue that, though it came up briefly during discussion 
before the Court of Appeal. However, his counsel argued very clearly that the appellant labored
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outside his suit to uphold an acquittal or rulings favorable to him, and to prevent it or them being 
reversed in some manner.

[35] The respondents, the former employers, have not been parties to any of those various tribunal 
proceedings, nor to the appeals and litigation flowing from them. The respondents have not even 
been interveners, nor had any status, nor taken part or been present. It is very difficult to see that 
there could be res judicata of any kind, nor any of its other relatives, such as die doctrine barring 
abuse of process. Therefore, I cannot see how fighting appeals or reversals of his early success 
(acquittal) would change anything which could bind the Court of Queen’s Bench.

[36] The other theoretical benefit of such parallel regulatory litigation might be acquiring 
evidence which (though not binding) would be relevant and admissible at a Court of Queen’s Bench 
trial. The problem with such a theory here, is that such evidence was obtained, but it occurred before 
the statement of claim was even issued. In very early February 2004, the appellant was acquitted of 
the charges of misconduct by his professional organization. Those charges arguably overlap with 
some of the issues in this lawsuit. The appellant then got the maximum possible benefit. The lawsuit 
came later, and so the steps said to have advanced the suit occurred before the suit. Time counted 
from them would not add a permissible day, and the five years ran out.

[37] The appellant took steps before regulatory tribunals, or on appeal from them, after the 
statement of claim was issued. But they added no new evidence. They were attacks on the 
jurisdiction of various administrative or professional bodies by the appellant. As described above, 
the appellant says that he had to do all that to resist reversal of his favorable verdict. If a full hearing 
with evidence acquitted him of misconduct, the evidence heard then, and that verdict, might be 
admissible evidence in a Court of Queen’s Bench trial. I will assume that without deciding it. But 
if it is admissible, a later reversal would surely not make that evidence totally inadmissible.

[3 8] The topic seems to be litigating in other forums to prevent other people from uncovering or 
collecting evidence (not a binding decision) for a Court of Queen’s Bench trial, which evidence 
would help the respondents. I cannot see how that materially advanced this Court of Queen’s Bench 
lawsuit.

[39] Finally the appellant argues that there was a second investigation and charge by the same 
disciplinary body, and it occurred after the statement of claim here was issued, and it also led to 
another acquittal. All that is true, but at best it was a tangent departing from tide wrongful dismissal 
topic. The charge in the second investigation was refusal to cooperate in the first proceeding. So it 
was procedural, not substantive, and was not about the conduct which led to the appellant’s 
dismissal by the respondents. Whether the appellant was cooperative or uncooperative with other 
people after the respondents dismissed him, is not an issue in the suit. It is irrelevant.

[40] What is more, at some stage, probably around the beginning of the second professional 
inquiry, the appellant’s previous counsel wrote a letter on his behalf. It objected to having the second 
investigation occur at all. One objection to that investigation was that it might prejudice the ongoing
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wrongful dismissal suit (the present lawsuit). The appellant’s stance there appears to me close to the 
opposite of pursuing regulatory proceedings to secure evidence. It would suppress evidence, if 
anything.

[41] I have not cited any of the case law about what activities by a plaintiff restart time (five years 
or two years) running under the drop-dead Rules, even where the activities are in other parallel 
litigation. Counsel carefully took us through a number of decisions on that topic, some reviewing 
earlier case law. Subtle distinctions and differences in wording were reviewed, especially where 
parallel proceedings were in question.

[42] The test under old R 244.1(1) and new R 4.33(1) uses similar wording. (One Rule was in 
force when the Master decided, and the other may have been in force when the judge decided, 
subject to transitional R 15.4(1).) One Rule said “thing was done in an action that materially 
advances the action”. The other says “thing done that significantly advanced an action”.

[43] In this case, I am convinced that nothing done after the statement of claim was issued was 
of any benefit whatever in the present lawsuit, let alone materially advancing it. Any benefit from 
regulatory proceedings came before the statement of claim was issued. In the suit itself, nothing 
whatever occurred for over five years.

[44] Therefore, it does not matter here precisely how the judge-made tests under those Rules are 
or were framed. What the appellant did here does not satisfy any test in the Rules or in any case law 
which we were shown by either counsel. The result is inevitable. The Master and the judge were 
right to dismiss the suit. They had no choice.

[45] The appeal is dismissed with costs. .

[46] It helps the Court if the comprehensive Table of Contents of a book of Extracts lists 
individual exhibits, not merely the affidavit identifying them.

[47] Again I thank counsel for their careful, thoughtful and helpful written and oral arguments.

Appeal heard on April 4,2012

Reasons filed at Calgary, Alberta 
tins 31st day of May, 2012
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Authorized to sign for: Cote J.A.

I concur: ______________________________ _______
Hunt J.A.

I concur:
Strekaf J.
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Appendix

Former Rule

244.1(1) Subject to Rule 244.2, where 5 or more years have expired from the time that the last 
thing was done in an action that materially advances the action, the Court shall, on the motion of 
a party to the action, dismiss that portion or part of the action that relates to the party bringing 
the motion.

Transitional Rule
m

15.4(1) Unless subrule (2) applies, the Court, on application, must dismiss the action as against 
the applicant if

i*n
(a) after the coming into force of this rule, 2 years has elapsed since the last thing 

done to significantly advance the action, or

(b) 5 years has elapsed since the last thing done to significantly advance the action,

« whichever comes first.

New Rule

4.33(1) If 2 or more years has passed after the last thing done that significantly advanced an 
action, the Court, on application, must dismiss the action as against the applicant, unless

(a) the parties to the application expressly agreed to the delay,

(b) the action has been stayed or adjourned by order, an order has extended the time 
for doing the next thing in the action, or the delay is provided for in a litigation 
plan,

(c) the applicant did not respond to a written proposal by the respondent that the next 
thing in the action not occur until more than 2 years after the last thing done that 
significantly advanced the action, or
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n
(d) an application has been filed or proceedings have been taken since the delay and 

the applicant has participated in them for a purpose and to the extent that, in the 
opinion of the Court, warrants the action continuing.

n
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RSA2000
Section 40 __________PERSONAL PROPERTY SECURITY ACT________ Chapter P-7

statement containing a description of collateral that 
includes die product or mass, before the identity of the 
goods is lost in die product or mass,

(ii) the notice contains a statement diat the person giving die 
notice has acquired or expects to acquire a 
purchase-money security interest in goods supplied to 
the debtor as inventory, and

(iii) the notice is given before the identity of the goods is lost 
in die product or mass.

(7) A notice referred to in subsection (6Xc) may be given in 
accordance with section 72 or by registered mail addressed to the 
address of the person to be nodded as it appears on the financing 
statement referred to in subsection (6)(c).

(8) This section does not apply to a security interest in an 
accession to which section 38 applies.

1988 cP-4.05 s39;1990 (31S28

Subordination of interest
40 A secured party may, in a security agreement or otherwise, 
subordinate die secured party’s security interest to any other 
interest, and the subordination is effective according to its terms 
between die parties and may be enforced by a third party if the 
third party is the person or one of a class of persons for whose 
benefit the subordination was intended.

1988 cP-4.05 s40;1990 c31 s29

<■>

m

m

m

Rights of assignee
41 (1) In this section, “account debtor” means a person who is 
obligated under an intangible or chattel paper.

(2) The rights of an assignee of collateral that is either an 
intangible or chattel paper are subject to

(a) the terms of the contract between the account debtor and the 
assignor and any defence or claim arising out of the contract 
or a closely connected contract, and

(b) any other defence or claim of die account debtor against die 
assignor that accrues before die account debtor has 
knowledge of the assignment,

unless the account debtor has made an enforceable agreement not 
to assert defences or claims arising out of die contract

(3) To the extent that an assigned right to payment arising out of 
die contract has not been earned by performance, and
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FACTS:

[1] The respondents in this appeal are: Skyview Hotels (in receivership); Ernst & 

Young Inc. (the receiver); and a group of companies holding five mortgages and debentures 

(all dated January 31,1988) against the real and personal property of Skyview.

[2] The mortgages and debentures are in the aggregate principal sum of $25 million. 

They contain a fixed charge on lands and fixtures, and a floating charge on alt other assets. A 

representative sample of these instruments is reproduced at p. 32 of the Appeal Book. The 

mortgages and debentures were registered in the Corporate Registry on February 29, 1988. 

As a result of the enactment of the Personal Property Security Act R.S.A. 1990, c.P-4.05 

(hereinafter P.P.S.A.), these interests were re-registered in the Personal Property Registry on 

June 23, 1992. Per s. 75(3) of the P.P.S.A. these interests were perfected and maintained 

their February 29,1988 registration date.

[3] The appellant, Chips Inc., was a supplier of for the refurnishing of six floors of the 

Skyline Plaza Hotel pursuant to a conditional sales agreement dated November 14, 1991. 

Skyview paid for the goods using 16 post-dated cheques, each in the amount of $38,197.01, 

to be used as a security deposit toward the contract. The appellant shipped a number of 

loads of furniture between December of 1991 and March of 1992.

[4] On May 14, 1992, a Receivership Order was granted as a result of a default by 

Skyview under the mortgages and debentures. Ernst & Young was appointed Receiver and 

Manager. The appellant received notice of this Order on May 19,1992 and gave notice to the, 

Receiver on May 21, 1992 when Skyview failed to pay for the goods supplied by the 

appellant. The amount outstanding at that date was $257,163.58.

[5] On June 5, 1992 the appellant filed a financing statement under the P.P.S.A. with 

respect to its conditional sales agreement. One last load of furniture was shipped after the 

registration of the financing statement; that shipment was received on July 14, 1992. The 

respondents were not aware of the fact that the appellant had not perfected its security 

interest prior to the receivership order.

[6] At the initial priority dispute which was heard by Master Alberstat on January 28, 

1993, Chiips argued that s. 40 of the P.P.S.A. gave it priority due to certain purported 

subordination clauses in the mortgages and debentures. The response to this was that the 

debenture holders’ re-registration gave them priority as perfection dated back to February 29,
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1988. Master Alberstat determined that the debenture holders had priority to all but the last 

shipment (the fact that Chiips had registered its security interest prior to the last shipment 

resulted in "super priority” because the charge was in the nature of a purchase money 

security interest per s.34 of the P.P.S.A.). On April 7, 1993, an appeal to the Justice was 

dismissed with costs.

[7] Pursuant to the Order of Justice Moshansky granted on July 30, 1993, the Hotel 

has been sold by the Receiver, and a portion of the proceeds, $312,589.00, has been set 

aside pending the determination of this appeal. The issue in this appeal is the priority 

between the holder of a fixed and floating charge debenture and the vendor under what is 

essentially a conditional sales contract.

[8] The appellants submit that the Chambers Judge erred in failing to give effect to the 

subordination provisions and failing to give effect to s. 40 of the P.P.S.A.. The respondents 

submit that the provisions in question do not have the effect of subordinating the claim of the 

debenture holders and thus s. 40 has no application here.

ANALYSIS:

A. Subordination Clauses as Contemplated bv the P.P.S.A.:

[9] Section 40 of the P.P.S.A. specifically provides for the use of subordination clauses 

in security agreements. The section reads as follows:

40. A secured party may, in a security agreement or otherwise, subordinate his security 
interest to any other interest, and the subordination is effective according to its terms 
between the parties and may be enforced by a third party if the third party is the person 
or one of a class of persons for whose benefit the subordination was intended.

[10] This provision of the Act is very important as it allows debtors to cany on their 

businesses effectively. The significance of the section lies in the fact that, under the P.P.S.A. 

regime, it is relatively simple for a secured creditor to take and perfect a very broadly based 

security interest (Cuming & Wood, Alberta Personal Property Security Act Handbook, 2d ed. 

(Toronto: Carswell, 1993) at p. 301). Because the debtor has to be given some ability to carry 

on business (eg. acquire goods on credit), the Act allows a secured creditor to subordinate its 

interest to other creditors with whom the debtor must deal on an ongoing basis. The 

reasoning behind the enactment of s. 40 was succinctly stated by Philp J. in Royal Bank v. 

Gabriel of Canada Ltd. (1992), 3 P.P.S AC. (2d) p. 305 at p. 309 (Ont G.D.):
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... s. 38 of the P.P.S.A. conferred a statutory right on a secured party to waive the 
priority given him by the P.P.S.A. and a corresponding right on the beneficiary of such a 
waiver... to enforce it.

[11] Because of the provision for subordination clauses, the Act will not prevent a 

subsequent credit grantor from claiming priority over a prior secured creditor where the latter 

has agreed to subordinate its claim. The question is whether the alleged subordination clause 

actually had that effect.

B. What is the Effect of Clauses 4.05 and 6.01 (cl of the Debentures?:

[12] The Appellant argues that the debentures contained subordination clauses which 

validly gave Chiips priority over the debenture holders pursuant to s. 40. There are two 

clauses in the debenture agreements which the Appellants says amount to subordination 

clauses, they read as follows:

4.05 Possession. Use and Release of Mortgaged Property

Until the Security becomes enforceable, the Company may dispose of or deal with the 
subject matter of the floating charge provided for in Section 4.01(b) hereof in the 
ordinary course of its business and for the purpose of carrying on the same; provided 
that the Company shall not, without prior written consent of the holder, create, assume 
or have outstanding, except to the Holder, any mortgage, charge or other encumbrance 
on any part of the Mortgaged Property ranking or purporting to rank or capable of being 
enforced in priority to or pari passu with the Security, other than,

(a) any mortgage, lien or other encumbrance upon property, created or 
assumed to secure all or any part of the funds required for the 
purchase of such property...

(AB p.38)

6.01 The Company covenants and agrees with the Holder that, so long as this 
Debenture is outstanding, the Company shall not:

(c) create or permit any mortgage, charge, lien or other encumbrance on 
m any part or all of the Mortgaged Property ranking or purporting to rank

in priority to or pari passu with the Security in order to secure any 
monies, debts, liabilities, bonds, debentures, notes or other obligations 

<■* other than this Debenture and the Series of Mortgages and
Debentures referred to in Section 8.01 (n) hereof which are intended to 
rank in priority as pari passu with this Debenture; provided, however, 

m that this covenant shall not apply to, nor operate to prevent, and there
shall be permitted:
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(i) the assuming or giving of purchase money mortgages or 
other purchase money liens on properly acquired by the 
Company or the giving of mortgages or liens in connection 
with the acquisition or purchase of such property or the 
acquiring of property subject to any mortgage, lien or 
encumbrance thereon existing at the time of such 
acquisition; provided that such purchase money 
mortgages or purchase money liens shall be secured only 
by the property being acquired by the Company and no 
other property of the Company;...

m

(AB pp.42-43)

[13] In order to determine whether the above clauses amount to subordination on the 

part of the debenture holders as contemplated by s.40, it is useful to refer to two Ontario 

decisions. The decisions in question are helpful yet not determinative; in both cases the Court 

analyses clauses to determine whether an interest is subordinated, but both clauses are 

different from the clauses in the case at bar.

[14] In Euroclean Canada Inc. v. Forest Glade Investments Ltd. (1985), 16 D.LR. 

(4th) p. 289 (Ont. C.A.) (the Supreme Court of Canada refused leave to appeal on June 3, 

1985) the Court was asked to determine priorities between a debenture holder and a 

subsequent conditional seller who had failed to register his interest. The debenture contained 

the following clause which the Court found had the effect of giving priority to the conditional 

seller (at p. 297):

(e) Not Encumber - The Corporation shall not, without the consent in writing of the 
Holder, create any mortgage, hypothec, charge, lien or other encumbrance upon the 
mortgaged property or any part thereof ranking or purporting to rank in priority to or in 
pari passu with the charge created by this Debenture, except that the Corporation may 
give mortgages or liens in connection with the acquisition of property after the date 
hereof or may acquire property subject to any mortgage, lien or other encumbrance 
thereon existing at the time of such acquisition and any such mortgage, lien or other 
encumbrance shall rank in priority to the charge hereby created.

[emphasis added]

Houlden J. A., at p. 299, decided that the conditional sale by Euroclean gained priority over 

the debenture as a result of the above clause:

... By cl. (e), Brazier was permitted to give mortgages or liens in connection with the 
acquisition of property... The purchase of the laundry equipment from Euroclean clearly 
comes within this wording; and if property is acquired in this way, the subordination 
clause provides that the mortgage, lien or other encumbrance is to rank in priority to the 
charge created by the debenture.
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and at p. 302:

... Euroclean, by reason of s. 39, is, in my opinion, entitled to enforce the provisions of 
cl. (e) against Mady and, consequently, is entitled to priority over Mady's security 
interest.

[15] The respondents in the case at bar argue that s. 40 makes it clear that the wording 

of any purported subordination clause is critical in assessing the rights of the parties. The 

decision of Eurocfean is used to support this position as the clause in that case makes it 

abundantly clear that purchase money charges "shair rank in priority to the debenture. The 

respondent puts forward the case of Sperry Inc. v. Canadian Imperial Bank of Commerce 

(1985), 50 O.R. (2d) p. 267 (C.A.), in support of its argument that case law indicates that 

nothing short of a clause like the one in Euroclean will act to validly subordinate the prior 

creditor’s claim.

[16] The priority dispute in Sperry was between a bank holding a general security 

interest with an equipment dealer and a manufacturer/supplier of farm equipment who had a 

prior registered security interest with the dealer. Both of the creditor’s registrations lapsed and 

the bank claimed that it had priority because their security interest re-attached before the 

supplier had renewed its financing statement. The bank’s security agreement contains the 

following clauses (at pp. 269-70):

1. As a general and continuing collateral security for payment of ail existing and future 
indebtedness and liability of the undersigned [Allinson] to Canadian Imperial Bank of 
Commerce (the ''Bank”) wheresoever and howsoever incurred and any ultimate unpaid 
balance thereof, the undersigned hereby charges in favour of and grants to the Bank a 
security interest in the undertaking of the undersigned is now or may hereafter become 
the owner and which, insofar as the same consists of tangible property, is now or may 
hereafter be in the place or places designated in paragraph 14 hereof; and the 
undersigned agrees with the Bank as hereinafter set out.

4. Ownership of Collateral

The undersized represents and warrants that, except for the security interest 
created hereby and except for purchase money obligations, the undersigned is, or with 
respect to Collateral acquired after the date hereof will be, the owner of Collateral free 
from any mortgage, lien, charge, security interest or encumbrance. "Purchase money 
obligations" means any mortgage. Hen or other encumbrance upon property assumed or 
given back as part of the purchase price of such property, or arising by operation of law 
or any extension or renewal or replacement thereof upon the same property, if the 
principle amount of the indebtedness secured thereby is not increased.
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[17] Though the result was in favour of the equipment supplier on other grounds, the 

Court, per Morden J.A., at p. 274, held that the above clauses in the Bank's general security 

agreement fell far short of showing an agreement by the bank to subordinate its security 

interest to that of the supplier. The learned Appeal Justice supported this finding using the 

specific wording in the subordination clause found in Euroclean.

[18] Looking at these two cases as outlined above, we are not in much better a position 

for determining whether the clauses in the case at bar amount to a valid subordination of the 

debenture holders' interests to the conditional seller. The subordination clause in Euroclean 

was included in the security agreement for the express purpose of putting the interest of a 

purchase money security holder ahead of the interests of the debenture holders. The Court 

found this to be the intention based on the clear and unambiguous wording of cl. (e). 

Conversely, the Court in Sperry found that the clauses fell far short of the clear and 

unambiguous wording of the clause in Euroclean, and were therefore not read as having the 

effect of subordinating the Bank's interest to that of the supplier.

[19] Given the above two decisions, we know two things: first, where a general security 

holder specifically states that a subsequent security holder "shall rank in priority to the charge 

hereby created", that subsequent holder will be entitled to enforce the provisions of that 

agreement per s. 40 of the P.P.S.A. Second, clauses in security agreements which fall far 

short of that type of express wording (for example the impugned clauses in Sperry did not 

even mention the word priority) will not be enforceable under s. 40.

[20] These decisions represent opposite ends of a spectrum: at one end we have a 

clause directing exactly who will be given priority, and at the other, a clause which mentions 

nothing about priority. Consequently we are left with very little direction as to what should 

result in cases where the alleged subordination clauses fall somewhere in between, as in the 

case at bar. We therefore look to other authority, which, though not directly deciding the point, 

address it nonetheless. There are a number of cases which are of assistance in this regard, 

they are outlined below.

[21] The discussions of the courts in following two cases lead to a positive inference by 

this Court that the alleged subordination clause in the case at bar acts to validly give priority 
to Chiips.
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[22] The case of Canadian Imperial Bank of Commerce v. International Harvester 

Credit Corporation of Canada (1986), 6 P.P.SAC. p. 273 (Ont. C.A.) involved a debtor who 

had entered into a fixed and floating charge debenture with C.I.B.C. Later, the debtor entered 

into a conditional sales agreement for nine trucks. Both security interests were registered, but 

the bank's registration preceded the vendor's. At trial the vendor was given priority over the 

trucks because there were subordination clauses in the bank's security agreement. The 

clauses were virtually identical to the clauses in this case, they read as follows (at pp. 274- 

275):

m

m

2.1 As security for the due payment of all moneys payable hereunder, the Corporation 
as beneficial owner hereby:

(a) grants, assigns, conveys, mortgages and charges as and by way of a first fixed and 
specific mortgage and charge to and in favour of the Bank, its successors and assigns 
all machinery, equipment, plant, vehicles, goods and chattels now owned by the 
Corporation and described or referred to in Schedule A hereto and all other machinery, 
equipment, plant, vehicles, goods and chattels, hereafter acquired by the Corporation; 
and

(b) charges as and by way of a first floating charge to and in favour of the Bank, its 
successors and assigns, all its undertaking, property and assets, both present and 
future, of every nature and kind and wherever situate including, without limitation, its 
franchises.

In this debenture, the mortgages and charges hereby constituted are called the 
"Security" and the subject matter of the Security is called the "Charged Premises"

2.2 Until the security becomes enforceable, the Corporation may dispose of or deal with 
the subject matter of the floating charge in the ordinary course of its business and for the 
purpose of carrying on the same provided that the Corporation will not, without the prior 
written consent of the Bank, create, assume or have outstanding except to the Bank, 
any mortgage, charge, or other encumbrance on any part of the Charged Premises 
ranking or purporting to rank or capable of being enforced in priority to or pari passu with 
the Security, other than any mortgage, lien or other encumbrance upon property, 
created or assumed to secure all or any part of the funds required for the purchase of 
such property or any extension or renewal or replacement thereof upon the same 
property if the principle amount of the indebtedness secured thereby is not increased, or 
any inchoate liens for taxes or assessments by public authorities.

[emphasis added]

[23] The underlined portion of clause 2.2 above is the same as clause 4.05 in the case 

at bar. At trial the learned judge held that by reason of ss. 2.1 and 2.2 of the debenture, the 

Bank had subordinated its security interest to the seller (4 P.P.S.A.C. p. 329 at p. 336). The 

Appellate Court allowed the Bank's appeal based on the fact that the trucks in question were
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the subject of the fixed charge as stated specifically in Schedule A of the debenture 

m agreement; the subordination clause only applied to the floating charge. In overturning the

lower court's decision, Brooke J.A. states the following (at p. 276):

m ... In my opinion, the subordination provision in the debenture does not apply to the nine
trucks as they form part of the fixed charge. I think the subordination clause is limited to 
the floating charge which, it is conceded, did not apply to the trucks. While the drafting of 

<■* the clauses leaves much to be desired, I think it makes provision only as to the manner
of the floating charge until it becomes enforceable. For that period of time it provides 
that Prospect can deal with the subject matter of the floating charge in the ordinary 

m course of its business provided that it cannot encumber any part of that property except
where necessary to finance the purchase of its property and then only to the extent 
provided for in the clause.

" [24] The second case, a recent decision of the Alberta Court of Queen's Bench, is

Transamerica Commercial Finance Corporation, Canada v. Imperial T.V. & Stereo 
Im Centre Ltd. (October 12, 1993), Edmonton No. 9303-12285 (Q.B.). That case involved a

determination of priority between the holder of a floating charge debenture and the holder of a 
^ purchase money security instrument. The subordination clause was outlined by Nash J. as

follows (at p. 2):
tm

... Imperial, by the terms of the debenture, agreed not to assume any other charges 
against the assets of the company, without the prior written consent of the Credit Union, 

m that would have priority over the Credit Union's debenture unless, inter alia;

The same be given to or in favour of the bankers of flmperiall on the 
security the accounts receivable or the inventory of [Imperial] to secure 

m current loans required for the usual purposes of the business of
[Imperial] and whether given pursuant to the provisions of the Bank 
Act or otherwise.

[emphasis added]

[25] The Court accepted the decision of the Court of Appeal in Ontario in Euroclean 

and applied it in giving effect to subordination clauses where applicable. However, the 

subordination clause outlined above only applied where the party giving new credit was a 

bank; Transamerica was held not to be a bank. The following finding is made in relation to 

that point (at p. 10):

When the subordination clause is given its plain and ordinary meaning, I am satisfied 
that the parties to the Debenture intended that "bankers" not mere "creditors" or 
"lenders" were to be entitled to enforce the subordination clause and rank above or 
equal to the credit union.
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m

m

pm

[26] It would therefore appear, from the above cases that the Ontario Court of Appeal 

and the Alberta Court of Queen's bench accept that subordination clauses can be enforced 

against the prior security holder if the collateral in question is subject to that subordination 

(International Harvester) and if the subsequent creditor is of the kind contemplated in the 

subordination clause (Transamerica).

[27] Applying these cases here, it is my view that the clauses in the debenture are 

subordination clauses, the only questions remaining are whether the furniture was subject to 

the subordination, and whether Chiips was the kind of creditor that was contemplated by the 

clause. The furniture is certainly the subject of the floating charge rather than the fixed charge 

as indicated by clause 4.01 which outlines the security taken by the debenture holders. 

Further, the subordination clauses in the debenture agreement are silent with respect to who 

the subsequent creditor might be; if the debenture holders had intended to limit the granting 

of priority to a particular group of creditors, they should have outlined this limitation in the 

agreement. As no such limitation exists it is open for this Court to find that the subordination 

clause may be enforceable by Chiips as against the debenture holders.

[28] The policy rationale for finding that the clauses in question should be enforceable 

by Chiips is one of commercial reality. The whole purpose for including these kinds of clauses 

in security agreements is to "remove any obstacles the debtor might encounter in acquiring 

new collateral for the conduct of his business" (see Ziegel, "The Scope of Section 66a of the 

OPPSA and Effects of Subordination Clause: Euroclean Canada Inc. v. Forest Glade 

Investments Ltd" (1984) 9 C.B.L.J. p. 367 at p. 372). Clauses such as those in this case are 

intended to confer priority on purchase money security interests, without this clause the 

debtor would not be able to purchase goods on credit as the potential creditor would not be 

able to get any sort of security from the debtor.

[29] I think it is clear that the clauses gave Skyview the right in the ordinary course of 

business to grant security to its suppliers (in the form of purchase money security interests) 

which would have priority over the floating charge in the debentures. At the time the 

debentures were granted, the law was clear that the language used in the debentures acted 

to subordinate the floating charge to a conditional sale or purchase money charge (see Savin 

Canada Inc. v. Protech Office Electronics Ltd. (1984), 8 D.L.R. (4th) p. 225 (B.C.C.A.)); the 

debenture holders ought to have known then that the provisions had that effect. Clearly, the
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m

m

m

m

parties intended that the floating charge would be subordinated to allow Skyview to carry on 

its business.

[30] It is interesting to note that it is possible under the Act to prove a subordination in 

fact without the existence of a specific subordination agreement (see Greyvest Leasing Inc. 

v. Canadian Imperial Bank of Commerce (October 28, 1993), Toronto No. C11119 (Ont. 

CA), and Royal Bank of Canada v. Tenneco Canada Inc. (1990), 72 O.R. (2d) p. 60 (Ont 

H.C.J.). I do not need to discuss this possibility here because the subordination clauses 

themselves are enough to give Chiips priority over the debenture holders with respect to the 

furniture supplied.

[31] Having found that the clauses in the case at bar amount to a valid subordination of 

the debenture holders' interests, it is now necessary to decide two issues: whether the lack of 

registration on the part of Chiips affects the subordination agreement, and whether the fact 

that Chiips was not a party to the debenture agreements has any affect on the enforceability 

of the subordination clauses.

C. Does Section 40 Require Registration?:

[32] This issue was examined very carefully in Euroclean with the majority of the Court 

holding that registration is not necessary in the enforcement of a subordination agreement. 

Houlden J. referred to an academic comment by Ziegel (9 C.B.L.J. p. 367) which was a case 

comment on the lower court decision. In that article at p. 372, Ziegel made the following 

criticism of the Trial Judge’s findings:

Fitzpatrick J. went on to hold however that cl. (e) also conferred no priority on 
Eurodean's security interest unless it had been perfected in time. This is a much more 
debatable conclusion. The learned judge said:

I find that there was nothing in the provision or elsewhere which 
rebutted the presumption that the parties intended Wady's security 
interest to attach, nor does the provision give priority to Eurodean's 
security interest The fact that Brazier was permitted by the debenture 
it gave to Mady to take the equipment from Euroclean, subject to a 
security interest which would have ranked ahead of Mady's had it been 
registered in time, does not give any priority to Euroclean's security 
interest when it was not registered in time.

There are several difficulties about this passage. First, it reads into cl. (e) a 
requirement of registration not to be found in it. Had there been such a requirement d. 
(e) would have conferred no benefit on Euroclean since Euroclean would have been 
entitled to priority in any event pursuant to s. 34(3) of the O.P.P.S.A.. Second, the
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m

m

court's reasoning ignores the purpose of cl. (e).... cl. (e) is intended to confer priority on 
purchase money security interests ("PMSI"). That being the case, what difference does 
it make to the debenture holder whether or not the purchase money security interest has 
been perfected? Lack of perfection does not prejudice him since he has agreed to the 
PMSI-holderis priority in advance.

[33] The Appellate Court agreed with ZiegePs analysis of the trial judgement The Court 

specifically finds, at p. 300, that the failure to make timely registration does not affect the 

claimant's right to enforce a subordination clause. This finding of the Ontario Court of Appeal 

was adopted by Nash J. in Transamerica at p. 8.

[34] The situation in the case at bar is very similar to the facts in Euroclean: there was 

no requirement in the subordination clauses that the subsequent interest had to be registered 

in order to claim priority. Had there been such a requirement, Chiips would not have had to 

rely on the subordination agreements as it would have had "super priority" as a PMSI-holder 

under s. 34 of the P.P.S.A. Accordingly, enforcement of a subordination agreement does not 

require that the subsequent creditor register his interest

D. Does Enforcement of a Subordination Clause Require that the Claimant be a Party to

the original Agreement?:

[35] At common law (see Greenwood Shopping Plaza Ltd. v. Beattie, [1980] 2 S.C.R. 

p. 228), Chiips, because it was is not a party to the debenture agreement might not be able to 

enforce the clause. I say "might" because the position at common law is not clear. Section 40 

of the P.P.S.A. removes any doubt regarding the common law with respect to privity:

40. A secured party may, in a security agreement or otherwise, subordinate his security 
interest to any other interest, and the subordination is effective according to its terms 
between the parties and mav be enforced by a third party if the third party is the 
person or one of a class of persons for whose benefit the subordination was intended.

[emphasis added]

[36] The cases considering s. 40 have similarly come to the conclusion that the section 

allows third parties to enforce subordination agreements (see Euroclean, and Royal Bank v. 

Gabriel). The effect of the enactment of s. 40 is clearly explained by Houlden J.A. in 

Euroclean at pp. 301-302:

... In ray opinion, s. 39 is intended to confer a statutory right on a secured party to waive 
the priority given him by the P.P.S.A. and to confer a corresponding right on the 
beneficiary of such a waiver to enforce it, even though he is not a party to the agreement 
which created it or has no knowledge of its existence.
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[emphasis added]

<-» [37] This reasoning was adopted and applied by Philp J. in Royal Bank v. Gabriel at p.

309. There is no other reasonable interpretation of s.40 but that in order to enforce a 

(-i subordination agreement, the subsequent creditor need not be a party to the contract.

[38] This Court's finding that there is no registration requirement or privity requirement

m for PMSI-holders to enforce subordination clauses is completely in line with the rules of

statutory interpretation. The principle is stated clearty in Subilomar Properties (Dundas) Ltd. 

m v. Cloverdale Shopping Center Ltd., [1973] S.C.R. p. 596 at p, 603:

It is of course trite law that no legislation whether it be by statute or bylaw should be 
m interpreted to leave parts thereof mere surplusage or meaningless...

[39] To hold that either registration or privity is required would have the effect of

m rendering s. 40 meaningless. If registration is required, there is no need for s. 40 whether the

PMSI-holder is a party to the agreement or not because "super priority" would already have 

« been achieved via s. 34. If privity is required, there is no need for s. 40; as stated by Houlden

J. in Euroclean at p. 301, it would be "bootless" as it would have the effect of adding nothing 

n to the common law.

E. Conclusion:

[40] For the above reasons, the appeal by Chiips should be allowed. As PMSI-holders 

Chiips is entitled to enforce the subordination clause and claim priority over the furnishings
” supplied. The funds which have been set aside pursuant to the Order of Moshansky J.,

should be released to the Appellant.

JUDGMENT DATED AT CALGARY, Alberta 

this 15 day of JULY A.D., 1994

CONCURRING REASONS FOR JUDGMENT
m

OF THE HONOURABLE MR. JUSTICE HARRADENCE

[41] I have had the advantage of reading the judgments of Foisy J A and Hetherington 

J.A. I agree with the conclusions reached by Foisy J.A. and the reasons he has given. With 

respect, I would, however, add the following comments.
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[42] In light of the wording of s.40 of the P.P.S.A., it is most important to look at the 

terms of the purported subordination clause in deciding whether it is indeed a valid 

subordination clause. Section 40 reads as follows:

40 A secured party may, in a security agreement or otherwise, subordinate his security 
interest to any other interest, and the subordination is effective according to its terms 
between the parties and may be enforced by a third party if the third party is the person 
or one of a class of persons for whose benefit the subordination was intended.

[43] Two cases provide the benchmark against which subordination clauses must be 

measured and in so doing provide guidance in this area. Euroclean Canada Inc. v. Forest 

Glade Investments Ltd. et at. (1985), 16 D.L.R. (4th) 289 (Ont.C.A.) [leave to appeal to the 

Supreme Court of Canada refused (1985) 16 D.L.R. (4th) 289] and Sperry Inc. v. Canadian 

Imperial Bank of Commerce et al. (1985), 50 O.R. (2d) 267 (Ont. C.A.) set the standard for 

interpretation of subordination clauses.

[44] In Euroclean, the court considered s. 39 of the Ontario Personal Property Security 

Act (R.S.0.1980, c.375) to determine priority between a debenture holder and a subsequent 

conditional seller. The subordination clause in Euroclean reads as follows (at p. 297):

(e) Not Encumber- The Corporation shall not, without the consent in writing of the 
Holder, create any mortgage, hypothec, charge, lien or other encumbrance upon the 
mortgaged property or any part thereof ranking or purporting to rank in priority to or in 
pari passu with the charge created by this Debenture, except that the Corporation may 
give mortgages or liens in connection with the acquisition of property after the date 
hereof or may acquire property subject to any mortgage, lien or other encumbrance 
thereon existing at the time of such acquisition and any such mortgage, lien or other 
encumbrance shall rank in priority to the charge hereby created.

[45] Euroclean sets a very high standard for subordination clauses. The wording of the 

Euroclean clause contains a very specific waiver of priority. The clause explicitly sets out that 

purchase money charges "shall" rank in priority.

[46] This clause can be contrasted to the clause set out in Sperry. In Sperry, the court 

was asked to consider the following clause in a general security agreement (at p. 270):

4. Ownership of Collateral

The undersigned represents and warrants that, except for the security interest created 
hereby and except for purchase money obligations, the undersigned is, or with respect 
to Collateral acquired after the date hereof will be, the owner of Collateral free from any 
mortgage, lien, charge, security interest or encumbrance. "Purchase money obligations" 
means any mortgage, lien or other encumbrance upon property assumed or given back 
as part of the purchase price of such property, or arising by operation of law or any
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extension or renewal or replacement thereof upon the same property, if the principle 
amount of the indebtedness secured thereby is not increased.

[47] Counsel for Sperry argued this clause was a valid subordination clause which gave 

them priority over the bank. The court, however, disagreed and stated (at p.274):

As may be gathered from my interpretation of paras. 1 and 4 of the general security 
agreement I think that the document falls far short of showing an agreement by the bank 
to subordinate its security interest to that of Sperry.

[48] It is understandable that the court found that this clause "falls far short” of an 

agreement to subordinate the bank's interest. This clause is very vague and does not at any 

point mention the terms "rank" or "priority".

[49] From the above cases, the parameters are clear. An explicit and specific waiver 

clearly gives rise to a valid subordination clause. A vague and non-specific clause is not to be 

construed as a subordination clause. The question that arises is simply where on the 

continuum do the purported subordination clauses in the case at bar lie?

[50] The clauses which the appellant relies on read as follows:

4.05 Possession. Use and Release of Mortgaged Property

Until the Security becomes enforceable, the Company may dispose of or deal with the 
subject matter of the floating charge provided for in Section 4.01(b) hereof in the 
ordinary course of its business and for the purpose of carrying on the same; provided 
that the Company shall not, without the prior written consent of the Holder, create, 
assume or have outstanding, except to the Holder, any mortgage, charge or other 
encumbrance on any part of the Mortgaged Property ranking or purporting to rank or 
capable of being enforced in priority to or pari passu with the Security, other than,

(a) any mortgage, lien or other encumbrance upon property, created 
or assumed to secure all or any part of the funds required for the 
purchase of such property..."

6.01 The Company covenants and agrees with the Holder that, so 
long as this Debenture is outstanding, the Company shall not:

(c) create or permit any mortgage, charge, lien or other encumbrance 
upon any part or all of the Mortgaged Property ranking or 
purporting to rank in priority to or pari passu with the Security in 
order to secure any monies, debts, liabilities, bonds, debentures, 
notes or other obligations other than this Debenture and the 
Series of Mortgages and Debentures referred to in Section 
8.01 (n), hereof which are intended to rank in priority as pari passu
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with this Debenture; provided, however, that this covenant shall 
not apply to. nor operate to prevent, and there shall be permitted:

(i) the assuming or giving of purchase money mortgages 
or other purchase money liens on property acquired 
by the Company or the giving of mortgages or liens in 
connection with the acquisition or purchase of such 
property or the acquiring of property subject to any 
mortgage, lien or encumbrance thereon existing at the 
time of such acquisition; provided that such purchase 
money mortgages or purchase money liens shall be 
secured only by the property being acquired by the 
Company and no other property of the Company;...

(Emphasis added)

[51] The respondent argues these dauses do not specifically give priority to the 

appellant and therefore no effect should be given to them. The respondent argues that 

because the wording does not meet the high standard set by Eurodean, these clauses do not 

constitute valid subordination clauses. The clauses, it is argued, merely permit Skyview to 

give security for purchase money.

[52] These clauses are not as specific as those clauses found in Euroclean, but they 

clearly go much further than those found in Sperry. Nowhere in Sperry do the words “rank" or 

"priority" appear. The clauses now being considered include the terms "ranking", ”priority"and 

"purporting to rank". In construing the language of the clauses, it is apparent that the 

debenture holders have at least impliedly granted priority. Both dauses 4.05 and 6.01 set a 

general rule that there shall be no charges created that rank or purport to rank in priority. The 

clauses then go on to create an exception. The present situation is one that is contemplated 

by this exception. By setting out a rule that nothing shall rank in priority and then drafting an 

exception, the debenture holders were acknowledging that in this situation, they will 

subordinate their claim. For example dause 6.01 sets out that an encumbrance shall not be 

created that ranks in priority. It then creates an exception using the following language:

...provided, however, that this covenant shall not apply to, or operate to prevent, and 
there shall be permitted:

i) the assuming or giving of purchase money mortgages or other 
purchase money liens on property acquired by the Company....

[53] The exception set out is exactly the situation that has arisen in the present case. 

The debenture holders by using this language are not only permitting Skyview to create such
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charges, they are clearly acknowledging that these charges rank ahead in priority. With 

respect, any other interpretation would render the exception devoid of any practical meaning.

[54] The cases cited by counsel for both the appellant and respondents, other than 

Euroclean and Sperry, add little to this analysis. However, C.I.B.C. v. International Harvester 

(1986), 6 P.P.S.A.C. 273 (OntCA) provides some insight into interpreting a clause of this 

nature. The subordination clause being considered in C./.J5.C. v. International Harvester is 

identical to clause 4.05 in the debentures. The trial judge gave effect to the subordination 

clause but was overturned by the Court of Appeal on the grounds that the subordination 

clause did not affect fixed charge security. Brooke J.A. of the Court of Appeal stated (at 

p.276):

... I think the subordination clause is limited to the floating charge....

[55] Neither court did an analysis of the subordination clause, however, both courts 

accepted this clause to be a subordination clause. It was not an issue at the trial or Court of 

Appeal level whether this clause was indeed a valid subordination clause. Nor did the bank, 

the drafters of this clause, ever challenge this as an invalid subordination clause. The Ontario 

Court of Appeal in reversing the lower court's decision at all times referred to this clause as a 

subordination clause. When one considers that in the present case only a floating charge is at 

issue, the logical conclusion is that the subordination clause found in this debenture should 

be declared valid.

[56] In construing these clauses it is also very important to look at commercial reality. 

These clauses are included to allow Skyview to carry on its business. Without such clauses, it 

would be impossible to enter into contracts with suppliers. Suppliers will not ship goods on 

credit to a company if their security interest is not given priority. An interpretation that rejects 

these particular clauses as valid subordination clauses does not give business efficacy to the 

document and completely ignores the commercial reality of transactions of this nature. One 

must look to the intention of the debenture holders at the time of drafting. The question to be 

asked is: what did the debenture holders intend when they included this clause? The 

debenture holders, in including these clauses clearly intended the subordination of their 

interests in certain situations. It is doubtful they intended that a third party roust register under 

the P.P.S.A. to get priority because this debenture was drafted two years prior to the P.P.S.A. 

coming into effect. It is recognized that the appellant could have obtained "super priority" 

merely by registering a financing statement in timely fashion. This they did not do, save for

19
94

 A
B

C
A

24
3 

(C
an

LI
I)



247

m

the last shipment. Does this mean they should not be able to rely on the subordination clause 

to obtain priority? Surely not. The debenture holders contemplated and acquiesced to the 

subordination of their interests to suppliers of Skyview. Commercial reality requires this 

contemplation be given effect. Even though the appellant did not obtain "super priority", as 

they could have, by timely registration, this does not prevent them from relying on the 

subordination clause in the debenture.

CONCLUSION

[57] In summary, s.40 of the P.P.S.A. specifies that a subordination clause is given 

effect according to its terms. As pointed out, the terms of this clause are not as specific as 

those in Euroclean. The terms are however much more specific and clear than those in 

Sperry. This clause, by its terms, contemplates the subordination of the debenture holder’s 

interests. It, at the very least, impliedly allows suppliers, such as the appellant Chips, to rank 

ahead of the debenture holders in regards to the goods supplied. Again, commercial reality 

requires that documents of this nature be given effect. For these reasons, the appeal should 

be allowed and the funds set aside should be released to the appellant.

JUDGMENT DATED at Calgary,

Alberta, this 15th day of 

July, 1994.

DISSENTING REASONS FOR JUDGMENT OF

THE HONOURABLE MADAM JUSTICE HETHERINGTON

p*

[58] The respondents B.C. Central Credit Union, Banque Laurentienne du Canada, 

Societe General (Canada), Roynat Inc., ABN AMRO Bank Canada and The Bank of Tokyo 

Canada hold five debentures issued by the respondent, Skyview Hotels Limited. The wording 

of the debentures is identical. Under the debentures Skyview gave these respondents, as 

holders of the debentures, floating charges on all of its property, present and future, except 

that which was subject to fixed charges under the debentures. These floating charges were to 

secure payment of the sums of money referred to in the debentures, as well as performance 

of the obligations of Skyview under the debentures.
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[59] Subsequently the appellant, Chiips Inc., supplied goods to Skyview pursuant to an 

agreement which provided that the ownership of the goods would remain with Chiips until 

they were paid for in full.

[60] Skyview defaulted under the debentures. The debenture holders then applied to a 

master of the Court of Queen's Bench for an order appointing the respondent Ernst & Young 

Inc. receiver and manager of all of the existing and future assets of Skyview. The master 

granted this order.

[61] Skyview also failed to pay Chiips in full for the goods supplied under the agreement 

referred to above.

[62] Later the assets of Skyview were sold. The judge of the Court of Queen's Bench 

who approved this sale ordered that Ernst retain the sum of $312,589.00, such sum to "stand 

in the stead of the goods claimed by Chiips, that is, the goods which it had supplied to 

Skyview.

[63] Chiips contends that its security interest in the money held by Ernst in place of 

these goods, has priority. It relies on what it says are subordination clauses in the 

debentures. The debenture holders claim that their security interests in this money have 

priority. These competing claims must be reconciled in accordance with the provisions of the 

Personal Property Security Act, S.A. 1988, c. P-4.05.

[64] The chronology of the events described above and others is important in this case. 

I will set it out below:

1988

January 31 Skyview issued debentures.

February 29 Debentures registered at Corporate Registry under the Business 

Corporations Act, R.S.A. 1980, c. B-15.

1990

October 1 Personal Property Security Act came into force.

October 1 Security interests of debenture holders deemed to have been registered

and perfected under the Personal Property Security Act (s. 75(3)).

19
94

 A
B

C
A 

24
3 

(C
an

LI
I)



November 14 Chiips entered into agreement in writing to supply goods to Skyview.

December First load of goods sent by Chiips to Skyview.

1992

January to March Many loads of goods sent by Chiips to Skyview.

May 14 Ernst appointed receiver and manager of assets of Skyview.

June 5 Chiips perfected its purchase-money security interest in goods supplied 

under its agreement with Skyview by registering a financing statement at 

the Personal Property Registry, in accordance with s. 25 of the Personal 

Property Security Act

June 23 Registration of security interests of debenture holders continued by filing of 

financial statements at Personal Property Registry under s. 23(1) and s. 25 

of the Personal Property Security Act

July 14 Skyview received final shipment of goods from Chiips.

1993

January 28 Chiips applied to master of Court of Queen's Bench for determination of 

priority.

April 7 Chiips appealed from order of master to judge of Court of Queen’s Bench.

July 30 Sale of assets of Skyview approved.

On the 28th of January, 1993, Chiips applied to the master for an order
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- determining that it had priority and was entitled to the goods which it had

supplied to Skyview, and

for permission to enforce its security by repossessing and removing the 

goods from the premises of Skyview.

The master found that Chiips had security and priority only in relation to the goods which 

Skyview received on the 14th of July, 1992. He gave Chiips permission to enforce this 

security by repossessing and removing these goods from the premises of Skyview. Chiips 

appealed from this order to a judge, who dismissed the appeal. It appealed again to this 

court.

[65] There is no doubt that the Personal Property Security Act applies to the 

transactions in question in this case. Section 3(1) of the Acf says:

"3(1) Subject to section 4, this Act applies to

(a) every transaction that in substance creates a security interest, without regard to its 
form and without regard to the person who has title to the collateral, and

(b) without limiting the generality of clause (a), a ... conditional sale, floating charge,... 
where they secure payment or performance of an obligation."

Section 4 is not relevant.

[66] Both Chiips and the debenture holders had security interests in the goods which 

Chiips supplied to Skyview, according to the definition of a security interest in s. 1(1)(qq) of 

the Act Their interests secured payment, and in the case of the debenture holders, 

performance of obligations. In addition, the sale of the goods by Chiips to Skyview was a 

conditional sale, and the respondent debenture holders had a floating charge on these goods. 

Therefore, under both ss. (a) and ss. (b) of s. 3(1), the dealings of Chiips and the debenture 

holders in relation to the goods supplied by Chiips to Skyview come under the Act

[67] It is true that the Personal Property Security Act did not come into force until the 

1st of October, 1990, and Skyview issued the debentures on the 31st of January, 1988. 

However, s. 74(2)(a) and (b) of the Act say that it applies to every security agreement and 

every security interest not validly terminated in accordance with the prior law before October 

1, 1990. The debentures are security agreements according to the definition of a security 

agreement in s. 1(1) (pp) of the Act It is not suggested that they were validly terminated 

before October 1,1990.
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[68] The question is - which security interest or interests, that of Chiips or that of the 

debenture holders, has priority under the Act?

[69] The security interest of Chiips is a purchase-money security interest as that phrase 

is defined in s. 1(1)(ii). To the extent that Chiips met the requiremente of s. 34(2) when it 

perfected its purchase-money security interest by registering a financing statement, it has 

priority over any other security interest in the money standing in the stead of the goods. The 

relevant parts of s. 34(2) read as follows:

"(2) A purchase-money security interest in

(a) collateral or, subject to section 28, its proceeds, other than intangibles or inventory, 
that is perfected not later than 15 days after the day the debtor, or another person at the 
request of the debtor, obtains possession of the collateral, whichever is earlier, or

has priority over any other security interest in the same collateral given by the same 
debtor."

[70] Chiips supplied many loads of goods to Skyview before the end of March, 1992. 

However, it did not register a financing statement until June 5, 1992. In doing so it perfected 

its purchase-money security interest, but not within the time stipulated in s. 34(2). It cannot, 

therefore claim priority under s. 34(2) in relation to goods supplied before the end of March, 

1992.

[71] Chiips supplied one load of goods to Skyview after it registered its financing 

statement. That load was delivered on the 14th of July, 1992. The master found that Chiips 

had priority in relation to these goods. The judge did not vary this finding, and the debenture 

holders have not appealed from it. It appears, therefore, that it is not disputed that Chiips’ 

security interest in the money held by Ernst has priority to the extent of the value of this 

shipment.

[72] So far as the bulk of the goods supplied by Chiips to Skyview is concerned, Chiips 

cannot claim priority under s. 34(2). It is necessary, therefore, to see what other sections of 

the Act apply.

[73] Section 35(1) of the Act contains residual priority rules. The relevant parts of it read 

as follows:

"35(1) Where this Act provides no other method for determining priority between security 
interests,
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(a) priority between perfected security interests in the same collateral is determined by 
the order of occurrence of the following:

(i) the registration of a financing statement, without regard to the date of attachment of 
the security,

.... or

(iii) perfection under section ... 75, 

whichever is earlier,

[74] Under s. 75(3) the security interests of the debenture holders were deemed to have 

been registered and perfected when the Act came into force on the 1st of October, 1990. The 

debenture holders filed financial statements on the 23rd of June, 1992, before the registered 

and perfected status of the security interests ceased to be effective under s. 75(3). The 

security interests were therefore continuously perfected (ss. 23(1), 25 and 75(3)). Chiips did 

not perfect its security interest until it registered a financial statement on the 5th of June, 

1992. The debenture holders appear, therefore, to have priority pursuant to s. 35(1) of the 

Act

[75] Counsel for Chiips argued, however, that each of the debentures contained clauses 

which in effect subordinated the security interest of the debenture holder to that of Chiips. It is 

not clear that at common law Chiips could rely on these clauses, because it is not a party to 

the contracts in which they are found, that is, the debentures. Authority for the proposition that 

it can not is found in Greenwood Shopping Plaza Ltd. v. Beattie et at, [1980] 2 S.C.R. 228, 

and in Euroclean Canada Inc. v. Forest Glade Investments Ltd. et al. (1985), 16 D.L.R. 

(4th) 289 (Ont. C.A.), (leave to appeal to S.C.C. refused (1985), 16 D.L.R. (4th) 289n) at 300. 

Savin Canada Inc. v. Protech Office Electronics Ltd. et al. (1984), 8 D.L.R. (4th) 225 

(B.C.C.A.), a contest between the holders of two different debentures, would appear to be 

authority to the contrary. However, the right of one debenture holder to rely on clauses in a 

debenture held by another was not discussed in the judgment, nor was the Greenwood case 

referred to.

[76] In any event, priority in this case must be determined, not under the common law, 

but under the Personal Property Security Act Section 40 of the Act reads as follows:

”40 A secured party may, in a security agreement or othenwise, subordinate his security
interest to any other interest, and the subordination is effective according to its terms
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between the parties and may be enforced by a third party if the third party is the person 
or one of a class of persons for whose benefit the subordination is intended.”

[77] In Euroclean the court considered (at 299-302) the corresponding section in the 

Personal Property Security Act (R.S.0.1980, c. 375) then in effect in Ontario, that is s. 39. 

That section read as follows:

"39. A secured party may, in the security agreement or otherwise, subordinate his 
security interest to any other security interest."

[78] In Euroclean Mr. Justice Houlden, writing for the court, concluded at 301, 302:

"In my opinion, s. 39 is intended to confer a statutory right on a secured party to waive 
the priority given him by the P.P.S.A. and to confer a corresponding right on the 
beneficiary of such a waiver to enforce it, even though he is not a party to the agreement 
which created it or has no knowledge of its existence."

[79] The effect of s. 40 of the Alberta Act is the same as that of s. 39 of the Ontario Act 

referred to above. Two questions must then by answered. First, did the debenture holders 

waive the priority given to them by the Alberta Act? Second, is Chiips the person or one of a 

class of persons for whose benefit the waiver was intended?

[80] The clauses on which counsel for Chiips relied are the following (AB 38 and 42, 

43):

m "4.05 Possession, Use and Release of Mortgaged Property

... the Company shall not, without the prior written consent of the Holder, create, 
i-t assume or have outstanding, except to the Holder, any mortgage, charge or other

encumbrance on any part of the Mortgaged Property ranking or purporting to rank or 
capable of being enforced in priority to or in pari passu with the Security, other than,

(a) any mortgage, lien or other encumbrance upon property, created or assumed to 
secure all or any part of the funds required for the purchase of such property or any 

m extension or renewal or replacement thereof upon the same property if the principal
amount of the indebtedness secured thereby is not increased; or

"6.01 The Company covenants and agrees with the Holder that, so long as this 
Debenture is outstanding, the Company shall not:

(c) create or permit any mortgage, charge, lien or other encumbrance upon any part or 
all of the Mortgaged Property ranking or purporting to rank in priority to or pari 
passu with the Security in order to secure any monies, debts, liabilities, bonds, 
debentures, notes or other obligations other than this Debenture and the Series of 
Mortgages and Debentures referred to in Section 8.01 (n) hereof which are intended
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to rank in priority as pari passu with this Debenture; provided, however, that this 
covenant shall not apply to, nor operate to prevent, and there shall be permitted:

m
(i) the assuming or giving of purchase money mortgages or 

other purchase money liens on property acquired by the 
m Company or the giving of mortgages or liens in connection

with the acquisition or purchase of such property...

m

[81] Clearly these clauses do not contain an explicit waiver of priority. They are, for 

example, quite different from the clause in question in Euroclean. It read as follows (at 297):

"(e) Not Encumber - The Corporation shall not, without the consent in writing of the 
Holder, create any mortgage, hypothec, charge, lien or other encumbrance upon the 
mortgaged property or any part thereof ranking or purporting to rank in priority to or pari 
passu with the charge created by this Debenture, except that the Corporation may give 
mortgages or liens in connection with the acquisition of property after the date hereof or 
may acquire property subject to any mortgage, lien or other encumbrance thereon 
existing at the time of such acquisition and anv such mortgage, lien or other 
encumbrance shall rank in priority to the charge hereby created."

(Emphasis added)

[82] It is not surprising that the court in Euroclean found this to be a subordination 

clause (at 299). The part of it which is underlined above contains a dear and explicit waiver of 

priority. There is no such explicit waiver in the clauses in question in this case.

[83] Do these clauses give rise to an implied waiver of priority by the debenture 

holders? In my view they do not.

[84] In each debenture the exception in clause 4.05(a) and the proviso in clause 

6.01 (c)(i) are permissive. They permit Skyview to assume or to give security for purchase 

money, which security ranks or is capable of being enforced in priority to or pari passu with, 

among other things, the floating charge. If it were not for this exception and proviso, the 

assuming or giving of such security by Skyview would constitute a breach of the covenants 

made by it in these clauses, and an event of default under the debenture. There is nothing in 

the clauses to suggest any intention on the part of the debenture holders to go further than to 

permit the assuming or giving of such security. Nor was anything further required to permit 

Skyview to carry on business.

[85] There is nothing in these clauses to suggest that security for purchase money will 

rank or be capable of being enforced in the manner described because of any waiver on the 

part of the debenture holders. Nor is there anything to suggest that where security for
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purchase money does not rank or is not capable of being enforced in priority to or pari passu 

with, among other things, the floating charge, which is the case here, the debenture holder 

waives any of its rights. I do not see how any waiver of priority can be implied in these 

clauses.

[86] Beyond that, the priority with which we are concerned is priority under the Personal 

Property Security Act Skyview issued the debentures in which the clauses in question are 

found on the 31 st of January, 1988. The Personal Property Security Act was not assented 

to until the 6th of July, 1988. It did not come into force until the 1st of October, 1990. No doubt 

on the 31st of January, 1988, the debenture holders could have waived any right to priority 

which they might have in the future. However, they did not do so explicitly, and I do not think 

that such a waiver can be implied from the clauses quoted above.

[87] Since in my view the debenture holders did not waive any priority given to them by 

the Act, it is not necessary for me to consider whether Chiips is the person or one of a class 

of persons for whose benefit the waiver was intended.

[88] I will deal briefly with the cases relied on by counsel. Counsel for Chiips referred us 

to the Euroclean case, which I have already discussed, and to Canadian Imperial Bank of 

Commerce v. International Harvester Credit Corporation of Canada Ltd. (1986), 6

P. P.S.A.C. 273 (Ont. CA). In that case the trial court ((1985), 4 P.P.S.A.C. 329 (Ont. S.C.)) 

and the court of appeal were required to consider a clause which was almost identical to 

clause 4.05 quoted above. It appears that both at trial and on appeal it was assumed that it 

was a subordination clause. The trial judge found that it applied to the trucks in question even 

though they formed part of the fixed charge. The court of appeal disagreed. It was of the view 

that the clause only applied to the floating charge, and did not therefore apply to the trucks. In 

these circumstances the court of appeal did not need to decide whether the clause was in fact 

a subordination clause, and did not discuss this question.

[89] Counsel for Chiips also referred us to Transamerica Commercial Finance 

Corporation, Canada v. imperial T.V. & Stereo Centre Ltd. et al. (1993), 146 A.R. 30 (Alta.

Q. B.). In that case Madam Justice Nash was required to interpret a clause which she 

described as follows (at 33):

"Imperial, by the terms of the Debenture, agreed not to assume any other charges 
against the assets of the company, without the prior written consent of the Credit Union, 
that would have priority over the Credit Union’s debenture unless, inter alia;
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m

'The same be given to or in favour of the bankers of [Imperial] on the security of the 
accounts receivable or the inventory of [Imperial] to secure current loans required for the 
usual purposes of the business of [Imperial] and whether given pursuant to the 
provisions of the Bank Act or otherwise.' (The Subordination Clause)”

Madam Justice Nash found this to be a subordination clause (at 35). In doing so she relied on 

Euroclean. She found that the above clause was similar to the clause under consideration in 

that case. With respect, I do not agree. The clause in question in Euroclean contained an 

explicit waiver of priority. The one quoted above does not.

[90] Counsel for the debenture holder referred us to Sperry Inc. v. Canadian Imperial 

Bank of Commerce et al. (1985), 50 O.R. (2d) 267 (C.A.). In that case the court was 

required to interpret the following clause in a general security agreement (at 270):

“4. Ownership of Collateral

The undersigned represents and warrants that, except for the security interest 
created hereby and except for purchase money obligations, the undersigned is, or with 
respect to Collateral acquired after the date hereof will be, the owner of the Collateral 
free from any mortgage, lien, charge, security interest or encumbrance. Purchase 
money obligations’ means any mortgage, lien or other encumbrance upon property 
assumed or given back as part of the purchase price of such property, or arising by 
operation of law or any extension or renewal or replacement thereof upon the same 
property, if the principal amount of the indebtedness secured thereby is not increased."

(Emphasis added by Ontario court)

In that case Mr. Justice Morden, writing for the court, referred to extrinsic evidence on which 

the trial judge had relied, and concluded (at 274):

"Sperry also submitted that the evidence disclosed an agreement by the bank to 
subordinate its security interest to that of Sperry. An agreement of this kind is 
recognized by s. 39 of the Act. As may be gathered from my interpretation of paras. 1 
and 4 of the general security agreement I think that the document falls far short of 
showing an agreement by the bank to subordinate its security interest to that of Sperry. 
Contrast the terms in the debenture in Euroclean ...."

I agree with counsel for the debenture holders that this case is analogous to the one before

us.

[91] After considering these cases, and for the reasons set out above, it is my view that 

the debenture holders did not, in the clauses in the debentures on which Chiips relies, waive 

their priority under the Personal Property Security Act. They did not subordinate their 

security interests to any other security interest. Under s. 35(1) of the Act, therefore, their
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security interests in the money held by Ernst in place of the goods supplied by Chiips to 

Skyview, has priority.

[92] I would therefore dismiss the appeal.

DATED at CALGARY, Alberta, 

this 15th day of july,

1994.

pm
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The Maritime life Assurance 
Company Appellant

m
V.

La Maritime, Compagnie d’assurance- 
vie Appelante

c.

Saskatchewan River Bungalows Ltd. and Saskatchewan River Bungalows Ltd. et 
Connie Poreen Fikowski Respondents Connie Doreen Fikowski Intimies

Indexed as: Saskatchewan River bungalows Ltd. v. 
Martitme Life Assurance Co.

File No.: 23194.

1994: March 14; 1994: June 23.

Present: La Forest, L’Heureux-BubS, Gonthier, Cory, 
McLachlin, lacobucci and Major JJ.

b Rf^PERroRifc Saskatchewan Rwro bungalows Ltd. c. 
La Marthme, Compagnie d’assurance-vie

N° du greffe: 23194.

1994: 14 mars; 1994: 23 juin. 
c

Presents: Les juges La Forest, L’Heureux-Dubi 
Gonthier, Cory, McLachlin, lacobucci et Major.

ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA

Insurance '.— Policy lapse — Waiver — Insurance 
premium remaining unpaid after grace period expired— 
Insurer requesting immediate payment of premium — 
Whether insurer waived right to compel timely payment 
under policy — If so, whether waiver still in effect when e 
payment tendered.

Insurance — Relief against forfeiture — Waiver — 
Insurance premium remaining unpaid after grace period y 
expired—Insurer requesting immediate payment of pre­
mium — Whether insurer waived right to. compel timely 
payment under policy —'If not,' whether relief against 
forfeiture should be granted under s. 10 of Judicature 
Act, R.S.A. 1980, c: J-l.

s

In 1978, Maritime issued an insurance policy on the 
life of MF to the respondent Saskatchewan River Bun­
galows Ltd. (“SRB”). In 1984, .ownership of the policy 
was transferred to the respondent Fikowski (“CF”), who h 
became the beneficiary. -SRB remained responsible for 
paying the annual premiums. On July 24, 1984, SRB 
mailed a.cheque to pay the annual premium due on July 
26, but this cheque was never received by Maritime, nor 
was it deducted from SRB’s bank account After the j 
grace period expired on August 26, Maritime sent a late 
payment offer to SRB agreeing to. accept payment of the 
July premium if it was postmarked .or received by Sep­
tember 8, but SRB did not respond to this offer. In Nov­
ember Maritime wrote a letter advising CF that the pre- j 
raium due on July 26,1984 remained unpaid and stating 
that “this policy is now technically out of force, and we

EN APPEL DE LA COUR D’APPEL DE L’ALBERTA

Assurance — Dichiance de police — Renonciation 
— Prime d‘assurance demeurant intpayee a Vexpiration 
du delai de grace — Assureur demandant le paiement 
immtdiat de la prime — L‘assureur a-t-il renonci au 
droit d‘exiger le paiement dans le dilai pr4vu par la 
police? — Dans Vaffirmative, la renonciation s'appli- 
quait-etie toujours lorsque le paiement a 4t4 offert?

Assurance — Lev4e de d4ch4ance — Renonciation — 
Prime d’assurance demeurant impayde a I’expiration du 
dilai de grace — Assureur demandant le paiement 
immidiat de la prime — L’assureur a-t-il renonci au 
droit d’exiger le paiement dans le dilai privu par la 
police? — Dans la nigative, y a-t-il lieu de lever la 
dichiance aux termes de Part. 10 de la Judicature Act, 
R.S.A. 1980, ch. J-I?

En 1978, La Maritime a etabli une police d’assurance 
sur la fete de MF en .faveur de l’intim£e Saskatchewan 
River Bungalows Ltd. («SRB»). En 1984, la propridfe 
de la police a ete transferee A Pintimfie Fikowski («CF») 
qui.en est alors devenue la Mndficiaire, SRB conservant 
1’obligation de payer les primes annuelles. Le 24 juillet 
1984, SRB a mis & la poste un cheque pour payer la 
prime arinuelle dchdant le 26 juillet, mais La Maritime 
n’a jamais regu ce cheque qui n’a pas non plus 6t£ 
debite du compte bancaire de SRB. Aprfes 1’expiration 
du ddlai de gr&ce le 26 aodt. La Maritime a envoye une 
offre de paiement tardif h SRB. Elle y offrait d’accepter 
le paiement de la prime de juillet h la condition qu’il 
porte une date d’obliteration qui ne soit pas posterieure 
au 8 septembre ou qu’il soit remis & cette nfeme date. 
SRB n’a toutefois pas fepondu h eette offre. En novem-
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p" will require immediate payment of $1,361 to pay the 
July 1984-85 premium”. Finally, in February 1985 Mar­
itime sent a notice of policy lapse to the respondents. 

m The application for reinstatement appended to die notice 
required evidence of insurability. Since SRB closed its 
hotel business and picked up the corporate mail infre- 

m quently during the winter season, it did not become 
aware of the late payment offer, the November letter or 
the lapse notice until April 1985. It then began to search 
for the lost premium cheque. It was not until July 1985 

m that SRB sent a replacement cheque to Maritime, and a 
cheque for the 1985 premium, Both cheques were 
refused. MF was by then terminally ill and uninsufable. 

« He died in August. Maritime rejected SRB’s claim for 
benefits under the policy on the ground that it was no 
longer in force. The trial judge dismissed the respon- 

m dents’ claim for benefits under the policy and refused to 
grant them relief against forfeiture. A majority of the 
Court of Appeal allowed tire respondents’ appeal. The 
issues here are whether Maritime waived its right to 

m compel timely payment in accordance with the terms of 
the policy, and, if there was no waiver, whether the 
respondents are entitled to relief against fcsfeiture .under 

^ s. 10 of the Judicature Act.

Held: The appeal should be allowed.

The respondents are not entitled to any of the benefits 
^ under the policy. The demand for payment in the No­

vember letter was a clear and unequivocal expression of 
Maritime’s intention to continue coverage upon pay- 

w ment of the July premium and, as such, constituted, 
waiver of the time requirements for payment under the 
policy. The waiver was not still in effect, however, 

pi when SRB tendered payment of the missing premium in 
July 1985. Waiver can be retracted if reasonable notice 
is given to the party in whose favour it operates. A 
notice requirement should not be imposed, however, 
where there is no reliance on the waiver. Here, the 
respondents were not aware of Maritime’s waiver until 
they received the November letter in April 1985 and 

^ therefore did not rely on it The statement that “this pol­
icy has lapsed” contained in tiie February lapse notice 
accordingly took effect on its terms. In any event, once 

m the respondents opened their mail in April 1985, they 
clearly became aware of Maritime’s intention to retract 
its waiver. Even if a reasonable notice requirement were 

m imposed, it would thus be adequately met by the respon-

bre, La Maritime a, par lettre, avise CF que la prime 
echue le 26 juiilet 1984 dtait toujours en souffrance. 

■ Cette lettre indiquait que «cette police est maintenant 
formellement sans effet et nous exigerons ie paiement 

a immediat de 1 361 $ pour acquhter la prime de juiilet 
I984-1985». Enfin, en fdvrier 1985, La .Maritime a 
envoye aux intim6es un avis de ddcMance de la police. 
La demande de remise en vigueur jointe h cet avis exi- 
geait une preuve d’assurabilitd. Etant donnS qu’elle 

j avail fermd son hfitel et qu’elle recueillait peu souvent Ie 
courrier de I’entreprise pendant la saison hivemale, SRB 
n’a pu prendre connaissance de I’offre de paiement tar- 
dif, de la lettre de novembre et de Favis de dech&nce 
qu’en avril 1985. EUe s’est alors mise h la recherche du 
cheque perdu. Ce ri’est qu’en juiilet 1985 que SBB a 

c envoyd h La Maritime un cheque de remplacement et un 
cheque pour la prime de 1985. Tous deux ont 6t6 refo- 
sSs. MF Stait alors en phase termiriale et non assurable. 
II est dScSdS en aoflt. La Maritime a rejetS la demande 
d'indenmitS de SRB aux termes de la police pour le 

d motif que celle-ci n’Stait plus en vigueur. Le juge de 
premiSre instance a rejetS la demande d’indemnity des 
intimSes aux termes de la poltce et a refusS de lever la 
dSchSance. La Cour d’appel k la majority a accueilli 
Fappel des intimSes. Le pourvoi souleve les questions 

* suivantes: La Maritime a-t-elle renoncS k son droit 
d’exiger un paiement en temps opportun .confonhSment 
aux modalitis de la police et, s’il n’y a pas eu renoncia- 
tion, les intimSes ont-elles droit h la levSe de la 
decheance aux termes de Fart. 10 de la Judicature Act!

f Arrit. Le pourvoi est accueilli.

Les intimSes n’ont ’droit k aucune prestation aux 
termes de la police. La demande de paiement dans la 
lettre de novembre Start une expression claire et sans 

B equivoque de Fintention de La Maritime de maintenir la 
couverture moyennant le paiement de la prime de juiilet 
et, h ce litre, constituait une renonciation au dSlat 
imparti pour payer la prime prSvue dans la police. La 
renonciation ne s’appliquait toutefois plus lorsque SRB 

h a effort le paiement de la prime Schue en juiilet 1985. 
On peut resilier une renonciation si un avis raisonnable 
est donnS k la partie en faveur de laquelle elle joue. Une 
exigence d’avis ne devrait toutefois pas Stre imposSe 
lorsqu’on ne s’est pas fiS & la renonciation. En FespSce, 

i les intimSes n’ont pris connaissance de la renonciation 
de La Maritime que lorsqu’elles ont re$u, en avril 1985, 
la lettre de novembre et eiles ne se sont done pas fiSes h 
cette renonciation. La dSclaration portant que «cette 
police est tombee en dSchSance», contenue dans Favis 

j de dSchSance de fSvrier, avail plein effet Quoi qu’il en 
soil, lorsque les intimSes ont ouvert leur courrier en 
avril 1985, eiles ont Svidemment pris connaissance de
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dents’ failure to lender a replacement cheque until July 
1985, three months later. Maritime had ho obligation to 
accept the replacement cheque, and the policy lapsed. 
Maritime was required to reinstate coverage only if the 
respondents provided evidence of insurability, which a 
was not possible in this case.

Relief against forfeiture is an equitable remedy and is 
purely discretionary. The factors to be considered by the 

.court in the exercise of its discretion are the conduct of 
the applicant, the gravity of the. breaches, and the dispar- 
ity between the value of the property forfeited and the c 
damage caused by the breach, lie reasonable.conduct 
requirement is not met in this case, the respondents 
knew, at all relevant times, that MF was terminally ill 
and uninsurable, but they nonetheless chose to have 
their correspondence from Maritime sent to a post office 
mail box over the winter, and to collect their mail only 
intermittently. When the respondents learned that pay­
ment Of the premium was nine months overdue in April 
1985, they did not trader a replacement cheque, but 
rather waited three months, until July 1985. As the e 
respondents are barred by their conduct from recover­
ing, it is hot necessary to determine whether the court’s 
general power to relieve against forfeiture under s. 10 of 
the Judicature Act applies to contracts regulated by the 
Insurance Act or whether relief from forfeiture can / 
operate generally as a before-loss remedy in the insur­
ance context.
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. APPEAL from a judgment of the Alberta Court 
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The judgment of the Court was delivered by

Major J. — 

I. Facts

On July 26, 1978, the appellant Maritime Life 1 
Assurance Company (“Maritime”) issued an insur­
ance policy on the life of Michael Fikowski Sr. to 
the respondent Saskatchewan River Bungalows 
Ltd. (“SRB”). In 1984, ownership of the policy . 
was transferred to the respondent Connie Fikow- 1 
ski, at which time she became the beneficiary.

Doctrine cit6e

Snell, Edmund Henry Turner. Snell’s Equity, 29th ed.
London: Sweet & Maxwell, 1990.

Waddams, S. M. The Law of Contracts, 3rd ed. Toronto:
Canada Law Book, 1993.

POURVOI contre un arret de la Cour d’appel de 
I’Alberta (1992), 127 A.R. 43, 20 W.A.C. 43, 92 
D.L.R. (4th) 372, 10 C,C.L.L (2d) 278, [1992] 
I.L.R. 11-2895, qui a infirme la decision de la 
Cour du Banc de la Reine de rejeter Taction des 
intimees contre Tappelante. Pourvoi aceueilli.

James D. McCartney et Brian E. Leroy, pour 
Tappelante.

James S. Peacock, pour les intim£es.

Version franfaise du jugement de la Cour rendu 
par

Le juge Major —

I. Les faits

Le 26 juillet 1978, Tappelante La Maritime, 
Compagnie d’assurance-vie, («La Maritime») a 
dtabli une police d’assurance sur la tSte de Michael 
Fikowski, pbre, en faveur de Tintimee Saskatche­
wan River Bungalows Ltd. («SRB»). En 1984, la 
propri&d de la police a €t£ transf&6e k Tinthn6e 
Connie Fikowski qui en est alors devenue la b6n6-
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I"!

SRB retained the responsibility of paying the 
annual premiums under the policy.

The polity issued to the respondents was a term 
policy, renewable every five years. The policy a 
expity date was the insured’s 70th birthday — July 
26,2000. However, prior to July 26,1988, the pol­
icyholder had an option to convert the policy to a 
new life or endowment policy. The policy con­
tained the following conditions relating to pre­
mium payment:

2. PREMIUM PAYMENT PROVISIONS
c

(1) General

The agreements made by the Company and contained in 
this contract ate conditional upon payment of the premi­
ums as they become due.

d
Each premium is payable on or before its due date at the 
Head Office of the Company.
(2) Grace Period

After the first premium has been paid, a grace period of e 
thirty-one days following its due date is allowed for the 
payment of each subsequent premium. During the grace 
period, this policy continues in effect
(3) Non-payment of Premiums

f
If any premium remains unpaid at the end of the grace 
period, this policy automatically lapses (terminates 
because of non-payment of premiums).

Under certain conditions, this policy may be reinstated, 
as described below. g
(4) Reinstatement

This policy may be reinstated within 3 years of the date 
of the lapse upon written application to the Company 
subject to the following conditions: h
a) evidence that satisfies the Company of the life 

insured’s good health and insurability must be sub­
mitted; and

b) all unpaid premiums plus interest, at a rate to be . 
determined by the Company, must be. paid to the ' 
Company.

Over the years, SRB paid the aimual policy pre­
mium irregularly. In 1979, the policy lapsed after . 
SRB. failed to pay the annual premium withm the J 
31-day grace period. The policy was subsequently

fidaire, SRB conservant r obligation de payer les 
primes ammelles aux termes de la police.

La police en question dtait temporaire et renou- 
velable tous les cinq ans. Elle devait expirer au 70® 
anniversaire de naissance de I’assurd, soit le 26 
juillet de Tan 2000. Toutefois, le preneur pouvait, 
avant le 26 juillet 1988, convertir la police en une^ 
nouvelle assurance sur la vie ou assurance mixt^ 
Les modalitds suivantes de la police rdgissaient leo 
paiement de la prime:
[TRADUCTION]'

2. PAIEMENT DE LA PRIME
(1) Dispositions g£n6rales

Les ententes conchies par la compagnie et pfovues dai® 
la pfosente police sont conditionnelies au paiement d£§~ 
primes k leur dchdance.

Chaque prime est payable au plus tard k la date 
d’6ch£ance au si&ge social de la compagnie.
(2) D£lai de gritce

Une fois la premiere prime payde, un ddlai de grace de 
trente et un jours suivant la date d’£ch6ance est allou£ 
pour le paiement de chaque prime subsdquente. La 
police demeure en vigueur pendant le ddlai de grace.
(3) Non-paiement des primes

Si une prime demeure impayee k la fin du d61ai de 
grace, la police tombe automatiquement en d£ch£ance 
(elle est rdsiHee pour non-paiement de la prime).

La police peut Stre remise'en vigueur k certaines condi­
tions, conformdment h la clause suivante.
(4) Remise en vigueur

La police peut Stre remise en vigueur dans les tools ans 
de la date de ddchdance sur presentation d’une demande 
dcrite a la compagnie et a la condition
a) de soumettre k la compagnie une preuve qui la con- 

vainc de la bonne saute et de Tassurabilite de 1’as- 
sufo;

b) de payer k la compagnie toutes les primes en souf- 
france plus I’interSt, h un taux determine par celle-ci.

Au fil des ans, SRB a pay6 la prime annuelle 
iir£gulibrement. En 1979, la police est tomb£e en 
d6ch£ance aprbs que SRB eut omis de payer la 
prime annuelle dans le ddlai de gr&ce de 31 jours.
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reinstated in accordance with the reinstatement 
provision (danse 2(4)) of the policy. In 1981, SRB 
again failed to make payment within the grace 
period. On this occasion. Maritime accepted late 
payment and did not require evidence of insurabil- ° 
ity or an application for reinstatement

On July 24, 1984, SRB mailed a cheque for b 
$1,316 to pay the annual premium due on July 26, 
1984. On August 13, 1984, SRB received a pre­
mium due notice from Maritime, requesting pay­
ment of $1,361. It sent Maritime a cheque for $45 
— the difference between the July 24 cheque and c 
the amount demanded in the payment due notice. 
This second cheque was received by Maritime on 
August 22, 1984. The first cheque, in the amount 
of $1,316, was never received by Maritime, nor 
was it deducted from SRB’s bank account. d

Subsequent to the expiry of the grace period on 
August 26, 1984, Maritime sent a late payment 
offer to SRB. In this offer, Maritime agreed to * 
accept late payment of the July premium if it was 
"postmarked or, if not mailed, received in the 
Head Office at Halifax, N.S.” on or before Sep­
tember 8, 1984. The offer also contained an / 
explicit reserve of Maritime’s right to require evi­
dence of insurability. SRB did not respond to the 
late payment offer.

On November 28, 1984, Maritime wrote a letter 
(“the November letter”) advising the respondent 
Connie Fikowski that the premium due on July 26, 
1984 remained unpaid. This letter contained die h 
following statement:

Unfortunately this policy is now technically out of 
force, and we will require immediate payment of 
$1,361.00 to pay the July 1984-85 premium.

i

Finally, on February 2, 1985, Maritime sent a 
notice of policy lapse to the respondents. This 
notice was originally sent to an incorrect address . 
in Vancouver, but was eventually forwarded to 1 
SRB. It'read, in part:

La police a par la suite etd remise en vigueur con- 
formdment h la disposition perdnente de celle-ci 
(clause 2(4)). En 1981, SRB a de nouveau omis 
d’effectuer le paiement dans le ddlai de grice. La 
Maritime a alors acceptg le paiement tardif, sans 
exiger de preuve d’assurabilitd ni de demande de 
remise en vigueur.

Le 24 juillet 1984, SRB a mis & la poste un 
cheque de 1 316 $ pour payer la prime annuelle 
echdant le 26 juillet 1984. Le 13 aoflt 1984, SRB a 
re$u de La Maritime un avis d’dchdance de prime 
exigeant le paiement de 1 361 $. Elle a envoyd & 
La Maritime un chdque de 45 $, soit la difference 
entre le montant du cheque du 24 juillet et celui 
exigd dans Pavis d’dchdance de prime. La Mari­
time a re?u ce second chdque le 22 aoflt 1984. Elle 
n’a jamais requ le premier chdque de 1316 $, qui 
n’a pas non plus dtd debite du compte bancaire de 
SRB.

Apr&s P expiration du ddlai de grice le 26 aofit 
1984, La Maritime a envoyd uhe offre de paiement 
tardif h SRB. Elle y offrait d’accepter le paiement 
tardif de la prime de juillet h la condition qu’il 
«porte [.. .J une date d’oblitdradon qui ne soil pas 
postdrieure» au 8 septembre 1984 «ou, s’il n’est 
pas postd, [qu’il soit] remis au sidge social & Hali­
fax (N.-£.)» k cette m@me date. La Maritime se 
rdservait aussi explidtemeut le droit d’exiger une 
preuve d’assurabilitd. SRB n’a pas rdpondu k Pof- 
fre de paiement tardif.

Le 28 novembre 1984, La Maritime a, par lettre 
(«lettre de novembre»), avisd Pintimde Connie 
Fikowski que la prime dchue le 26 juillet 1984 
dtait toujours en souffrance. Cette lettre indiquait 
notamment:

[TRADUCTION] MaJheureusement, cette police est main- 
tenant formellement sans effet et nous exigerons le paie­
ment immddiat de 1361 $ pour acquitter la prime de 
juillet 1984-1985.

Enfin, le 2 fdvrier 1985, La Maritime a envoyd 
aux intimdes un avis de ddchdance de la police. Cet 
avis a d’abord dtd envoyd k une adresse erronee k 
Vancouver, puis finalement k SRB. 11 se lisait en 
partie comme suit:
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According to our records this policy has lapsed for non­
payment of the premium due on die date shown. Hie 
policy is no longer in force and no benefits are payable. 
Because your insurance affords valuable protection and 
represents a worthwhile investment we invite you to 
apply for reinstatement of the policy.

The Application for Reinstatement appended to the 
lapse notice required evidence of insurability.

SRB closed its hotel business at Lake Louise, 
Alberta for the winter season around die middle of 
November 1984. SRB picked up the corporate 
mail on an infrequent basis throughout the winter. 
As a result, SRB did not become aware of the late 
payment offer, the November letter or the lapse 
notice until April 1985. They then began to search 
for the lost premium cheque. It was not until July 
1985 that SRB sent a replacement cheque to Mari- 
time, arid a cheque for the 1985 premium. Both 
cheques were refused.

On July 9, 1985, SRB’s insurance agent 
informed Maritime that Michael Fikdwski Sr. was 
terminally ill and uninsurable. On August 10, 
1985, Michael Fikowski Sr. died. On October 11, 
1985, Maritime rejected SRB’s claim for benefits 
under the policy on the ground that it was no 
longer in force. The respondents then commenced 
the present action, claiming a right to benefits 
under the policy or, alternatively, relief against 
forfeiture.

IL Judgments Below

A. Alberta Court of Queen’s Bench

Deyell J. rejected the plaintiffs’ claim and 
refused to grant them relief against forfeiture. He 
made no specific finding as to whether a cheque 
was actually mailed to Maritime by SRB in July 
1984, but emphasized that Maritime did not 
receive payment and advised SRB accordingly. 
Deyell J. reasoned that the respondents had to “live 
with the results” of their decision to have , their cor­
porate mail sent to Lake Louise throughout the 
year. As well, he considered that SRB was obliged 
to do more than search for a cancelled cheque

[TRADUCTION] D’aptes nos dossiers, cette police est 
tombee en ddch£ance pour non-paiement de la prime 
fohue k la date indiqude. La police n’est plus en vigueur 

• et aucune prestation n’est payable, Comme votre assu- 
a ranee offie une excellente protection et reprdsente un 

investissement fats valable, nous vous invitons & en 
demander la remise en vigueur.

La demande de remise en vigueur jointe h Tavis de^ 
b ddcheance exigeait une preuve d’assurabilitd. O

w
SRB a fermd son hotel du Lac Louise (Albert^b 

pour la saison hivemale vers la mi-riovembre 19845 
Pendant 1’hiver, SRB a recueilli peu sOuvent lej 

c courtier de Tentreprise. Aussi, n’a-t-elle pu pren§ 
dre connaissance de I’offre de paiement tardif, dh> 
la lettre de novembre et de 1’avis de d6chdanci> 
qu’en avril 1985. Elle s’est alors raise i la rechei? 
che du cheque perdu. Ce n’est qu’en juillet 1985 

d que SRB a envoyd h. La Maritime un cheque de 
remplacement et un cheque pour la prime de 1985. 
Tons deux ont €i€ refuses.

Le 9 juillet 1985,1’agent d’assurance de SRB a 
e infonnd La Maritime que Michael Fikowski, pere, 

dtait en phase terminate et non assurabte. Le 10 
aotit 1985, Michael Fikowski, pfere, est ddc&te.' Le 
11 octobre suivant. La Maritime a rejete la 

f demande d’indemnitd de SRB aux termes de la 
police pour le motif que celle-d n’dtait plus en 
vigueur. Les intimees ont alors intentd la presente 
action, rdclamant te droit aux prestations en vertu 
de la police ou, subsidiairement, la levde de la 

g dSclteance.

II. Juridictions inf&ieures

A. Cour du Banc de la Reine de l’Alberta 
h

Le juge Deyell a rejete la ptetention des deman- 
deresses et a refusd de lever la d&dteance.. D ne 
s’est pas prononc6 specifiquement sur la question 
de savoir si, en juillet 1984, SRB a effectivement 

1 mis & la poste un cheque destnte.il La Maritime, 
mais il a soulign£ que cette demtere n’avait pas 
re9u paiement et qu’elte en avail avis6 SRB. Le 
juge Deyell a estinte que les intintees devaient 

. [traduction] «subir les consdquences» de teur 
J decision de faire suivre te courrier de Tentreprise 

au Lac Louise tout au long de Tannte. Il a en outre
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when they learned of the policy lapse in April of 
1985. Deyell J. further ruled that Connie Fikowski 
was bound by SRB’s actions.

B. Alberta Court of Appeal

A majority of the Alberta Court of Appeal 
allowed the respondents’ appeal: (1992), 127 A.R. b 
43,20 WA.C. 43,92 DJL.R. (4th) 372,10 C.CX.L 
(2d) 278, [1992] I.L.R. f1-2895. Ihe majority held 
that the postal acceptance rule did not apply, since 
ah express term of the policy required that premi­
ums be paid, not posted, by the due date: Holwell e 
Securities Ltd, v. Hughes, [1974] 1 All E.R. 161. 
However, both Harradence and Hetherington JJ.A. 
considered that, because it encouraged policyhold­
ers to mail premium payments. Maritime was a 
barred from demanding strict compliance with the 
time requirements for payment under the policy. 
Harradence J.A. cast this ruling in terms of estop­
pel, while Hetherington J.A. relied on waiver. Both 
agreed that, until die respondents were notified that e 
the 1984 cheque had not been received mid were 
given a reasonable period during which to effect 
payment. Maritime could not terminate the policy 
for non-payment.

Hetherington J.A. considered that none of Mari- f 
time’s acts, including the late payment offer, die 
November letter and the lapse notice, gave the 
respondents reasonable notice that Maritime 
intended to rely on the lapsing provision of the 
policy. The February lapse notice was premature h 
because it stated that “this policy has lapsed”, 
without giving reasonable notice to the respon­
dents. As such, Maritime’s right to rely on the 
lapsing provision of the policy was never rein­
stated. She concluded' that the policy was still in 1 
force in August 1985.

Harradence J.A. found that the respondents 1 
could have made payment within a reasonable

considerd que SRB devait faire davantage que 
chercher le cheque annuls lorsqu’elle a appris la 
dechSance de la police en avril 1985. II a enfin 
cbnclu que Connie Fikowski etait li6e par les actes 
de SRB.

B. Cour d’appel de 1‘Alberta

La Cour d’appel de f Alberta h la majorite a 
accueilli Tappel des intimees: (1992), 127 A.R. 43, 
20 W.A.C. 43, 92 D.L.R. (4th) 372, 10 C.C.LI. 
(2d) 278, [1992] I.L.R. 11-2895. La cour h ia majo­
rite a conclu que la regie de 1’acceptation par voie 
postale ne s’appliquait pas puisque la police reque- 
rait expressSment que les primes soient payees, et 
non postSes, au plus tard k la date d’SchSance: Hol­
well Securities Ltd. c. Hughes, [1974] 1 All E.R. 
161. Toutefois, les juges Harradence et Hether­
ington ont tbus deux considers que, parce qu’elle 
incitait les preneurs a poster le paiement des 
primes. La Maritime ne pouvait exiger un respect 
rigoureux des exigences en matifere de ddlai de 
paiement figurant dans la police. Le juge Harra­
dence a fondS sa decision sur le principe de I’irre- 
cevabilitS, alors que le juge Hetherington a 
invoque la renonciation, Tous. deux ont convenu 
que, tant qu’on n’avait pas avisS les intimees que 
le chbque de 1984 n’avait pas Ste requ et qu’on ne 
leur avail pas accords une periode raisonnable 
pour effectuer le paiement, La Maritime ne pouvait 
rSsilier la police pour non-paiement de ia prime.

De 1’avis de Madame le juge .Hetherington, 
aucun des actes de La Maritime, dont 1’offre de 
paiement tardif, la lettre de novembre et 1’avis de 
ddcheance, n’a donnd aux intimdes un avis raison­
nable que La Maritime avait 1’intention d’invoquer 
la ddchdance prdvue dans la police. L’avis de 
d6ch6ance de f6vrier 6tait premature car il affir- 
mait que [TRADUCTION] «la presente police est 
tombde en d6ch€ance», sans donner aucun avis rai­
sonnable aux intim&s. Comme tel, le droit de La 
Maritime de se pr6valoir de la disposition relative 
h la d6cheance n’a jamais rdtabli. Le juge a 
conclu que la police dtait toujours en vigueur en 
aoht1985.

Le juge Harradence a conclu que les intimees 
auraient pu faire le paiement dans un ddlai raison-
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period after they received actual notice of the over­
due premium in April 1985. However, the respon­
dents failed to pay within this period. Their three- 
month delay in providing a replacement cheque 
was unreasonable, and the policy lapsed. However, 
Harradence J. A. concluded that it was an appropri­
ate case to relieve against forfeiture under s. 10 of 
the Judicature Act, R.S.A. 1980, c. J-l.

In dissent, McClung J.A. stated that Maritime 
did not waive its right to rely on the lapsing provi­
sion of the policy by encouraging policyholders to 
use the mail. He found that while Maritime had 
waived its position in the November letter, the 
eventual payment-of the missing premium in July 
1985 did not comply with the request for “immedi­
ate payment” in the November letter. As a result, 
there was no waiver. In addition^ he concluded that 
the Court had no jurisdiction to relieve against for­
feiture since the field was occupied by a statutory 
scheme (the Insurance Act, R.S.A.. 1980, c. 1-5).

HL Issues

This appeal raises two issues:

(1) Did Maritime waive its right to compel timely 
payment in accordance with the terms of the 
policy?

(2) If there was no waiver, are the respondents 
.entitled to relief against forfeiture under the 
Judicature Act, R.S.A. 1980, c. J-l., s. 10?

IV. Analysis 

A. Waiver

Maritime’s position is that the policy issued to 
the respondents lapsed after the expiry of the grace 
period for payment of the 1984 premium. Fikowski 
Sr.’s death occurred when the policy was not in 
force and the respondents had no right to benefits 
under it .

nable aprhs qu’elles eurent effectivement re§u un 
avis de la prime en souffrance en avril 1985. Or, 
elles ont omis de payer pendant ce ddlai. Le ddlai 
de trois mois qui s’est dcould avant qu’elles n’of- 

a frent un cheque de remplacement etait ddraisonna- 
ble et la police est tomb6e en ddcheance. Le juge 
Harradence a toutefois conclu qu’ii ne convenait 
pas, en 1’espece, de lever la ddcheance aux termes 

. de Tart. 10 de la Judicature Act, R.S.A. 1980, c£T
® T i OJ-i. CO

O
Dissident, le juge McClung a declare que 13 

Maritime n’avait pas renoncd h son droit de se prig 
c valoir de la disposition relative h la decheance pr^g 

vue dans la police en incitant les preneurs a utilise? 
le courtier. II a conclu que, bien que La Maritingj 
ait renonce a sa position dans la lettre de novel® 
bre, le paiement subsequent de la prime dchue en 

d juillet 1985 ne satisfaisait pas h la demande de 
«paiement imm£diat» formulae dans la lettre de 
novembre. II n’y a done pas eu renonciation. En 
outre, a-t-il conclu, la cour n’avait pas competence 
pour lever la dechdance, le domaine dtant soumis h. 

e un rdgime Idgislatif (VInsurance Act,-R.S.A 1980, 
ch. 1-5).

HI. Questions en litige 

f Le pourvoi soufeve deux questions:

(1) La Maritime a-t-elle tenoned h son droit d’exi- 
ger un paiement en temps opportun conformd- 
ment aux modalMs de la police?

g .
(2) S’il n’y a pas eu renonciabon, les inbraees ont- 

elles droit k la levde de la ddcheance aux 
termes de Tart. 10 de la Judicature Act, R.S.A. 
1980, ch. J-l?

h
IV. Analyse 

A Renonciation

1 La Maritime soutient que la police delivree aux 
intimdes est tombde en ddchdance a I’expiration du 
ddlai de grice applicable pour payer la prime de 
1984. Le ddeds de Fikowsld, pdre, dtant survenu au 

. moment oil la police n’dtait pas en vigueur, les 
J intimees n’ont droit a aucune prestation aux termes 

de celle-ci.
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*
The respondents’ position is that Maritime, 

through its conduct, waived its right to compel 
timely payment under the policy. The respondents 
further submit that none of Maritime’s acts were 
sufficient to retract its waiver of time and that the 
policy was still in force at the time of death.

m Although the parties argued in terms of waiver, 
Harradence J.A. considered the doctrine of promis­
sory or equitable estoppel Recent cases have indi- 

m cated that waiver and promissory estoppel are 
closely related: see e.g. W. J. Alan & Co, v. El 
Nasr Export and Import Co,, [1972] 2 Q.B. 189 

m (C.A.), and Re Tudale Explorations Ltd. and Bruce 
(1978), 88 D.L.R. (3d) 584 (Ont. Div, Ct.), at p. 
587. The noted author Waddaihs suggests that the 

m principle underlying both doctrines is that a party 
should not be allowed to go back on a choice when 
it would be unfair to the other party to do so: S. M. 
Waddams, The Law of Contracts (3rd ed. 1993), at 
para, 606. It is not necessary for the purpose of this 
appeal to determine how or whether promissory 

'*! estoppel and waiver should be distinguished. As 
the parties have chosen to frame their submissions 
in waiver, only that doctrine need be dealt with.

Waiver occurs where one party to a contract or 
to proceedings takes steps which amount to fore- 
going reliance on some known right or defect in 
the performance of the other party: Mitchell and 
Jewell Ltd. v. Canadian Pacific Express Co., 

" [1974] 3 W.W.R. 259 (Alta. S.C.A.D.); Mdrchis-
chuk v. Dominion Industrial Supplies Ltd., [1991] 
2 S.C.R. 61 (waiver of a limitation period). The 

m elements of waiver were described in Federal Bus­
iness Development Bank v. Steinbock Development 
Corp. (2983), 42 A.R. 231 (C.A.), cited by both 

m parties to the present appeal (Laycraft J.A. for the 
court, at p. 236):

The essentials of waiver are thus full knowledge of 
the deficiency which might be relied upon and the une­
quivocal intention to relinquish the right to rely on it.

Les intimdes soutiennent pour leur part que, par 
sa conduite, La Maritime a renonce k son droit 
d’exiger le paiement dans le delai prdvu par la 
police. Elies font dgalement valoir qu’aucun des 

a actes de La Maritime n’&ait suffisant pour empor- 
ter retractation de sa renunciation au d£lai et que la 
police etait toujours en vigueur au moment du 
dec&s.

* Bien que les parties aient fondd leurs prdtentions 

sur la renonciation, le juge Harradence a etudie la 
thdorie de Firrecevabilit^ fondle sur une promesse 
ou en equity. La jurisprudence rdcente indique que 

c la renonciation et I’irrecevabilitd fondle sur une 
promesse sont etroitement lides: voir, p. ex., W. J. 
Alan & Co. c. El Nasr Export and Import Co., 
[1972] 2 Q.B. 189 (C.A.), et Re Tudale Explora­
tions Ltd. and Bruce (1978), 88 D.L.R. (3d) 584 

d (C. div. Ont.), k la p. 587 . Le cdlfebre auteur Wad- 
dams laisse entendre que les deux theories repo- 
sent sur le principe qu’une partie ne devrait pou- 
voir revenir sur son choix lorsqu’il serait injuste 
pour I’autre partie qu’elle le fasse: S. M. Wad- 

e dams, The Law of Contracts (3e ed. 1993), au par. 
606. II n’est pas n6cessaire, pour les fins du pre­
sent pourvoi, de determiner si ou comment Firre- 
cevabilitd fondle sur une promesse doit- $tre distin- 

f guee de la renonciation. Les parties ayant choisi de 
formuler leurs arguments sous Fangle de la renon­
ciation, il suffit de traiter de ce principe.

II y a renonciation lorsqu’une partie k un contrat 
B ou a-une instance agit de fagon k ne pas se pitiva- 

loir d’un droit ou d’un vice dont elle connait 
Fexistence en ce qui conceme Fexecution d’une 
obligation par Fautre partie: Mitchell and Jewell 
Ltd. c. Canadian Pacific Express Co., [1974] 3 
W.W.R. 259 (C.S. Alb., Sect, app.); Marchischuk 
c. Dominion Industrial Supplies Ltd., [1991] 2
R.C.S. 61 (renonciation a un ddlai de prescription). 
Les elements de la renonciation ont ete d6crits 

l dans Farret Federal Business Development Bank c. 
Steinbock Development Corp. (1983), 42 A.R. 231 
(C.A.), cite par les deux parties au present pourvoi 
(le juge Laycraft au nom de la cour, k la p. 236):

j [TRADUCTION] Les fitetnents esserttiels de la renoncia­
tion sont done la parfaite connaissance du vice qui pent 
Stre invoqud et Fintention claire de ne pas se prSvaloir
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That intention may be expressed in a formal Legal docu­
ment, it may be expressed in some informal fashion or it 
may be inferred from conduct. In whatever fashion the 
intention to relinquish the right is communicated, how­
ever, the conscious intention to do so is what must be 
ascertained.

Waiver will be found only where the evidence 
demonstrates that the party waiving had (1) a full 
knowledge of rights; and (2) an unequivocal and 
conscious intention to abandon them. The creation 
of such a stringent test is justified since no consid­
eration moves from the party in whose favour a 
waiver operates. An overly broad interpretation of 
waiver would undermine the requirement of con­
tractual consideration.

As there is little doubt that Maritime had full 
knowledge of its rights under the respondents’ pol­
icy, the waiver issue turns entirely on Maritime’s 
intentions. The respondents have identified several 
factors which, in their view, support a finding that 
Maritime “clearly and unequivocally” intended to 
waive its right to timely payment. In particular, the 
respondents submit that by encouraging policy­
holders to pay by mail, by requesting payment of 
the 1984 premium after the expiry of the policy 
grace period, by delaying issuance of the February 
lapse notice, by failing to return the $45 .partial 
payment, and in accepting late payment in 1981, 
Maritime waived its right to require payment in 
accordance with the terms of the policy.

It is not necessaty to address each of the factors 
identified by the respondents, for it seems clear 
that the November letter, taken alone, constituted a 
waiver of Maritime’s right to receive timely pay­
ment under the policy. The November letter con­
tained the following statement

Unfortunately this policy is now technically out of 
force, and we will require immediate payment of 
$1,361.00 to pay the July 1984-85 premium.

. As late as November 28, 1984, Maritime was 
willing to continue coverage under the policy upon 
payment of the July 1984 premium. The November

du droit de 1’invoquer. Cette intention peut etre expri- 
m6e dans un acte juridique fortnel, elle peut 8tre expri- 
mee d’une manibre informelie ou §tre infdtee du com- 

• portement. Quelle que soit la manifcre dont elle est 
fl exprimfie, Dependant, c’est I’intention consciente de 

renoncer k ce droit qui doit £tre dtablie.

On ne conclura done a la renontiation que si la 
preuve d&nontre que la partie qui renonce avait (1)~. 

b parfaitement connaissance des droits en cause e|j 
(2) I’intention claire et consciente d’y renoncer. L6H 
recours h un critere aussi strict est justify vu Tabg 
sence de contrepartie de la part de la partie err; 
faveur de laquelle joue la rehonciation. Une interZi 

c prdtation trap large de la reuonciation mineraite 
Texigence de contrepartie contractuelle. ^

CT>CT)
Puisqu’il ne fait guCre de doute que La Maritime- 

d connaissait parfaitement ses droits aux tonnes de la 
police des intimdes, la question de la renonciation 
porte entitlement sur les intentions de La Mari­
time. Les intimdes ont relevd plusieurs facteurs 
qui, k leur avis, permettent de conclure que La 

e Maritime a [TRADUCTION] «clairement et sans dqui- 
voque» voulu renoncer k son droit au paiement k 
echeance. En particulier, les intintees soutiennent 
qu’en incitant les preneurs a payer par la poste, en 
exigeant le paiement de la prime de 1984 aprts 

/ Texpiration du ddlai de grace de la police, en retar­
dant Tenvoi de Tavis de ddchtance de fevrier, en 
ne retoumant pas le paiement partiel de 45 $ et en 
acceptant le paiement tardif en 1981, La Maritime 
a renonce h. son droit d’exiger le paiement confor- 

e moment aux modalites de la police.

11 n’est pas ndeessaire d’examiner chacun des 
facteurs decrits par les intimdes, car il semble clair 

h que par la seule lettre de novembre, La Maritime a 
renoned k son droit de recevoir le paiement a 
dchdance aux termes de la police. La lettre de 
novembre contenait la declaration suivante:

i [TRADUCTION] Malheureusement, cette police est main- 
tenant formellement sans effet et nous exigerons le paie­
ment immtdiat de 1361 $ pour acquitter la prime de 
juiUet 1984-1985.

Le 28 novembre 1984, La Maritime dtait tou- 
J jours disposte a maintenir la couverture aux 

termes de la police moyennant le paiement de la
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letter makes no mention of evidence of insurabil­
ity, nor does it speak of reinstatement As such, it 
constitutes clear evidence of Maritime’s intention 
to waive its right to compel timely payment. In this 
regard, little weight should be given to the asser- a 
tion that the policy was “technically out of force”, 
for the qualifier “technical” removes all meaning 
from the expression “out of force”. In any event, 
this assertion does not detract from the clarity of b 
Maritime’s demand for payment.

The appellant submits that, whereas the right to 
compel timely payment is clearly waived where « 
premium payments are received and deposited by 
an insurance company after the expiry of the pol­
icy grace period (Duplisea v. T. Eaton Life Assur­
ance Co., [1980] 1 S.C.R. 144; Anguish v. Mari­
time Life Assurance Co. (1987), 51 Alta. L.R. (2d) 
376 (C.A.), leave to appeal refused, [1988] 2
S.C.R. vii), a mere demand for payment beyond 
the grace period is insufficient. Support for that 
proposition is found in McGeachie v. North Ameri- e 
can Life Assurance Co.. (1893), 20 O.A.R. 187 
(C.A.), afPd (1893), 23 S.C.R. 148, and in North­
ern Life Assurance Co. of Canada v. Reierson, 
[1977] 1 S.C.R. 390. In both cases, this Court con­
cluded that a demand for payment was equivocal / 
or insufficient to give rise to a waiver. However, in 
some circumstances a demand for payment may 
constitute waiver. The nature of waiver is such that 
hard and fast rules for what can and cannot consti­
tute waiver should not be proposed. The overriding 8 
consideration in each case is whether one party 
communicated a clear intention to waive a right to 
the other party.

The demand for payment in the present appeal 
provides stronger evidence of waiver than did the * 
demands in either McGeachie or Reierson. The 
demand for payment by the" appellant in its Nov­
ember letter was made well beyond the expiry of 
the grace period. As well, payment in the present 
case was tendered prior to the occurrence of the J 
event insured against. Any doubt about whether

prime de juillet 1984. La lettre de novembre ne fait 
etat ni d’une preuve d’assurabilite ni d’une remise 
en vigueur. Comme telle, elle constitue une preuve 
claire de 1’intention de La Maritime de renoncer h 
son droit d’exiger le paiement h echdance. A cet 
dgard, on doit accorder peu d’importance h 1’affir­
mation que la police etait «fonneIlement sans 
effet» car le qualificatif «formei» retire tout son 
sens h 1’expression «sans effet». Quoi qu’il en soil, 
cette affirmation n’enlhve rien k la clarte de la 
demande de paiement de La Maritime.

L’appelante fait valoir qu’alors qu’une compa- 
gnie d’assurances renonce manifestement k son 
droit d’exiger le paiement k dchdance lorsqu’elle 
regoit et ddpose les paiements de prime aptes i’ex- 
piration du ddlai de grdce de la police (Duplisea c.
T. Eaton Life Assurance Co., [1980] 1 R.C.S. 144; 
Anguish c. Maritime Life Assurance Co. (1987), 51 
Alta L.R. (2d) 376 (C.A.), autorisalion de pourvoi 
refusee, [1988] 2 R.C.S. vii), une simple demande 
de paiement une fois le ddlai de grace expird ne 
soffit pas pour maintenir la police en vigueur. Les 
antts McGeachie c. North American life Assur­
ance Co. (1893), 20 O.A.R. 187 (C.A.), conf. par 
(1893), 23 R.C.S. 148, et Northern Life Assurance 
Co. of Canada v. Reierson, [1977] 1 R.C.S. 390, 
appuient cette proposition. Dans les deux cas, 
notre Cour a conclu que la demande de paiement 
dtait equivoque on insuffisante pour qu’il y ait 
renonciation. Toutefois, dans certaines circons- 
tances, urie demande de paiement peut constituer 
une renonciation. La nature des renonciations ne se 
prete pas h la formulation d’une rhgle rigide pour 
determiner ce qui peut on ne peut pas constituer 
une renonciation. Danis chaque cas, il s’agit 
d’abord et avant tout de savoir si une partie a 
exprimd a 1’autre I’intention claire de renoncer k 
un droit

Dans I’affaire qui nous occupe, la demande de 
paiement offre une preuve de renonciation plus 
convaincante que ne Tont fait les demandes dans 
les affaires McGeachie et Reierson. La demande 
de paiement par 1’appelante dans sa lettre de 
novembre a 6t6 faite bien aprfcs I’expiradon du 
ddlai de grSce. De mSme, le paiement en I’espbce a 
£td offert avant la survenance du risque assurd
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Maritime intended to waive the time requirements 
of the policy was resolved by the testimony of its 
legal advisor, who indicated that, having received 
the $45 partial payment. Maritime was stiU await­
ing payment of the July 1984 premium in January 
1985. It was for this reason that the lapse notice 
was not sent until February 2, 1985. In these cir­
cumstances, the demand for payment in the Nov­
ember letter was a clear and unequivocal expres­
sion of Maritime’s intention to continue coverage 
upon payment of the July premium and, as such, 
constituted waiver of the time requirements for 
payment under the policy.

Tout doute quant h. L’intention de La Maritime de 
renoncer aux ddlais presents “dans la police a 6t6 
dissipd par le temoignage de son conseiller juri- 
dique qui a indiqud que, puisqu’elle avait re5U le 
paiement partiel de 45$, La Maritime, attendait 
encore, en Janvier 1985, le paiement de la prime de 
juillet 1984. C’est pour cette raison que Tavis de 
dechdance n’a dtd envoyd que le 2 fdvrier 1985.^. 
Dans ces circonstances, la demande de paiement^ 
dans la lettre de novembre etait une expressions^ 
claire et sans dquivoque de I’intention de La Mari-o 
time de maintenir la couverture moyennant le paie-^ 
ment de la prime de juillet et, k ce litre, constituaitj 
une renonciation au ddlai imparti pour payer la § 
prime prdvue dans la police. ^

As the November letter constituted waiver, the 
« question is then whether the waiver was still in 

effect when SRB tendered payment of the missing 
premium in July 1985.

Comme la lettre de novembre constituait une 
d renonciation, la question est done de savoir si cette 

renonciation s’appliquait tpujours lorsque SRB a 
offert le paiement de la prime dchue en juillet 
1985.

_ Waiver can be retracted if reasonable notice is 
given to the party in whose favour it operates: 
Hartley v. Hymans, [1920] 3 K.B. 475; Charles 

m Rickards Ltd. v. Oppenhaim, [1950] 1 K.B. 616; 
Guillaume v. Stirton (1978), 88 DX.R. (3d) 191 f 
(Sask. C.A.), leave to appeal refused, [1978] 2 

m S.C.R. vii. As Waddams notes, the “reasonable 
notice” requirement has the effect of protecting 
reliance by die person in whose favour waiver 

^ operates: The Law of Contracts, supra, at paras. 
604 and 606. It follows that a notice requirement 
should not be imposed where reliance is not an 

^ issue: ibid, at para. 606. In the present appeal, the 
respondents were not aware of Maritime’s-waiver ft 
until they received the November letter, along with 

m the lapse notice and late payment offer, in April 
1985. It follows that they did not rely on Mari­
time’s waiver. In such circumstances. Maritime 
was not required to give any notice of its intention * 
to lapse the policy. The statement that “this policy 
has lapsed”, contained in the February lapse 

_ notice, took effect on its terms.

On peut rdsilier une renonciation si un avis rai- 
sonnable est donng a la partie en faveur de laquelle 
elle joue: Hartley c. Hymans, [1920] 3 KJB. 475; 
Charles Rickards Ltd. c. Oppenhaim, [1950] 1 
K.B. 616; Guillaume c. Stirton (1978), 88 D.L.R.
(3d) 191 (C.A. Sask.), autorisation de pourvoi 
refusde, [1978] .2 R.C.S. vii. Comme le signale 
Waddams, I’exigence de I’«avis raisonnable» a i 
pour effet de preserver le recours h la renonciation 
par la personne en faveur de qui elle joue: The Law 
of Contracts, op. cit. aux par. 604 et 606. H s’en- 
suit qu’une exigence d’avis ne devrait pas etre j 
imposde lorsqu’on ne prdtend pas s’etre fid k la j 
renonciation: ibid., au par. 606. Dans le present 
pourvoi, les intimdes h’ont pris connaissance de la 
renonciation de La Maritime que lorsqu’elles ont 
regu, en avril 1985, la lettre de novembre de m8me 
que Tavis de ddchdance et I’offfe de paiement tar- 
dif. Elies ne se sont done pas fides a la renoncia­
tion de La Maritime. Dans ce cas. La Maritime 
n’dtait pas tenue de donner quelque avis que ce 
soil de son intention de mettre fin k la police. La 
declaration portant que «cette police est tombde en 
ddchdance», contenue dans Tavis de ddchdance de 
fdvrier, avail plein effet.
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In any event, once the respondents opened their 
mail in April 1985, they clearly became aware of 
Maritime’s intention to retract its waiver. An infor­
mal communication of a party’s intention to insist 
on strict compliance with the terms of a contract is a 
sufficient notice: see e.g. Guillaume v. Stirton, 
supra. The respondents did not tender a replace­
ment cheque until July 1985, three months after 
they became aware of Maritime’s intentions. As & 
such, even if a reasonable notice requirement were 
imposed, it would be adequately met by the 
respondents’ failure to act between April and July.

Maritime’s waiver, as contained in the No­
vember letter, was no longer in effect when the 
respondents sought to make payment in July 1985. 
Maritime had no obligation to accept the replace- d 
ment cheque, and the policy lap sed. Maritime was 
required to reinstate coverage only if the respon­
dents provided evidence of insurability, which was 
not possible in this case. Therefore, the respon- 
dents are not entitled to any of the benefits under 
thepolicy.

B. Relief Against Forfeiture f

The second issue on appeal is the Court’s equi­
table jurisdiction to relieve against forfeiture. The 
respondents submit that the general power to grant 
relief, contained in s. 10 of the Judicature Act, * 
should be exercised in this case. The appellant 
contends that the Judicature Act does not apply 
since the field is occupied by a statutory scheme 
(the Insurance Act). It further submits that the 
respondents’ loss was not a forfeiture and argues 
that, in any event, this is not an appropriate case 
for granting relief.

Section 10 of the Judicature Act reads:

10 Subject to appeal as in other cases, the Court has 
power to relieve against all penalties and-forfeitures and, 
in granting relief, to impose any terms as to costs, j 
expenses, damages, compensation and all other matters 
that the Court sees fit.

Quoi qu’il en soil, lorsque les intimdes ont 
ouvert leur courrier en avril 1985, elles ont dvi- 
demment pris connaissance de 1’intention de La 
Maritime de rdsilier sa renonciation. line commu­
nication informelle de 1’intention d’une partie 
d’exiger le respect rigoureux des modalitds d’un 
contrat constitue un avis suffisant: voir, p. ex., 
Guillaume c. Stirton, prdcitd. Les intimdes n’ont 
offert un cheque de remplacement qu’en juillet 
1985, soit trois mois aprbs avoir pris connaissance 
des intentions de La Maritime. C’est pourquoi, 
meme si une exigence d’avis raisonnable dtait 
imposde, remission des intimdes d’agir entre avril 
et juillet y satisferait addquatement

La renonciation de La Maritime, contenue dans 
la lettre de novembre, ne s’appliquait plus lorsque 
les intimees ont tentd de faire le paiement en juillet 
1985. La Maritime n’dtait pas tenue d’accepter le 
cheque de remplacement et la police est tombde en 
ddchdance. La Maritime n’dtait tenue de remettre 
la police en vigueur que si les intimdes foumis- 
saient une preuve d’assurabilitd, ce qui dtait impos­
sible en Tespfcce. Par consequent, les intimdes 
n’ont droit b. aucune prestation aux termes de la 
police.

B. Levte de la dicMance

La seconde question en litige dans le pourvoi est 
la competence en equity de la cour pour lever la 
ddchdance. Les intimees soutienhent que le recours 
au pouvoir general d’accorder une reparation prdvu 
h Part. 10 de la Judicature Act est justifid en i’es- 
p&ce. L’appelante soutient que la Judicature Act ne 
s’applique pas puisque le domaine est soumis h un 
rdgime legislatif (VInsurance Act). Elle fait dgale- 
ment valoir que la perte subie par les intimdes ne 
pouvait faire 1'objet de ddchdance et que, quoi 
qu’il en soit, il ne convient pas en 1’espdce d’ac­
corder une reparation.

■ L’article 10 de la Judicature Act est ainsi iddigd:

[TRADUCTION] 10 Sous idserve du droit gdndrai d’appel, 
la cour a le pouvoir de lever toutes les pdnalitds et les 
ddchdances et, ce faisant, d’imposer toute modalitd 
qu’elle estime opportune quant aux ddpens, frais, dom- 
mages-intdrdts, indemnitd et toute autre question. .
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The power to grant relief against forfeiture is an 
equitable remedy and is purely discretionary. The 
factors to be considered by the Court in the exer­
cise of its discretion are the conduct of the appli­
cant, the gravity of the breaches, and the disparity 
between the value of the property forfeited and the 
damage caused by die breach: Shiloh Spinners Ltd. 
v. Harding, [1973] A.C. 691 (H.L.); Snell’s Equity 
(29th ed. 1990), at pp. 541-42.

The Ontario High Court in Liscumb v. 
Provenzano (1985), 51 O.R. (2d) 129, affd 55 
Q.R. (2d) 404 (C.A.), relying on the Shiloh deci­
sion, summarized the governing principles as fol­
lows (at p. 137, per McKinlay J.):

I consider that the following are the appropriate ques­
tions to consider in determining whether here should be 
relief from forfeiture in this case: first, was the conduct 
of the plaintiff reasonable in the circumstances; second, 
was the object of the right of forfeiture essentially to 
secure the payment of money, and third, was there a 
substantial disparity between the value of the property 
forfeited and the damage caused the vendor by the 
breach?

The first element of the test set out in Liscumb 
— the reasonable conduct requirement — is not 
met in this case. The respondents knew, at all rele­
vant times, that Fikowsld Sr. was terminally ill and 
uninsurable. Nonetheless, they chose to have their 
correspondence from Maritime sent to Lake Louise 
over the winter, and to collect their mail only inter­
mittently. When the respondents learned that pay­
ment of the premium was nine months overdue in 
April 1985, they did not tender a replacement 
cheque, but rather waited three months, until July 
1985. The trial judge, who was in a position to 
assess the respondents’ conduct, concluded that it 
was not reasonable. He wrote:

The corporation chose to have a mail box at the Post 
Office at Lake Louise to receive its corporate mail on a 
12 month basis and having made that decision I think 
they must live with the results. If you only pick-up your 
mail-every two weeks then you are going to be late in 
getting notices that may be of some importance. Ulti­
mately when the advice that the policy had lapsed was 
received in late April or early May of 1985 Mr. Michael 
FikowsM and Mr. J. D. Thomas started a search for a

Le pouvoir de lever la decheance est une repara­
tion 6l equity et est purement discrdtionnaire. Dans 
Texercice de son pouvoir discrdtionnaire, la cour 
doit tenir compte du comportement du requdrant, 

a de la gravity des manquements et de Pdcart entre la 
valeur du bien frappd de ddcheance et le tort causd 
par le manquement: Shiloh Spinners Ltd. c. Har­
ding, [1973] A.C. 691 (H.L.); Snell's Equity (29e 
id. 1990), aux pp. 541 et 542. q

o
Dans la decision Liscumb c. Provenzano (1985),'-' 

51 O.R. (2d) 129, conf. par 55 O.R. (2d) 404o 
(C.A.), la Haute Cour de TOntario, s’appuyant sur= 

c la decision Shiloh, resume ainsi les principes direc-c 
teurs (k la p. 137, motifs du juge McKinlay): q

[TRADUCTION] J’estime qu’il faut examiner les ques-g> 
tions suivantes pour determiner s’il y a lieu, en respece,r- 
de lever la decheance; preraiferement, la conduite du 
demandeur etait-elle raisonnable dans les circonstances? 
Deuxibmement, 1’objet du droit firappe de decheance 
etait-il essentiellement de garantir le paiement d’une 
somme? Et troisiemement, Pecart entre la valeur du bien 
frappe de decheance et le tort cause au vendeur par le 

e manquement etait-il important?

Le premier volet du critbre 6nonc6 dans Liscumb 
— I’exigence de la conduite raisonnable — n’est 
pas respecte en 1’espbce. Les intimees savaient, a 

* tputes les epoques pertinentes, que Fikowski, pbre, 
etait en phase terminale et non assurable. Elies ont 
neanmoins choisi de faire suivre les lettres de La 
Maritime au Lac Louise pendant 1’hiver et de ne 

g recueillir leur courtier qu’irrdgulibrement. Lors- 
qu’en avril 1985 elles ont appris que le paiement 
de la prime btait bchu depuis neuf mois, les inti- 
mbes n’ont offert aucun cheque de remplacement, 
mais ont plutot attendu trois mois, jusqu’en juillet 

h 1985. Le juge de premibre instance, qui btait en 
mesure d’apprecier la comportement des intimees, 
a conclu qu’il n’btait pas raisonnable. H bcrit:

[TRADUCTION] La soci&b a choisi de recevoir son 
i courrier dans une boite postale, au bureau de poste du 

Lac Louise, douze mois par annbe et j’estime qu’elle 
doit en subir les consequences. Si Ton ne cueille le 
courrier qu’k toutes les deux semaines, on recevra en 
retard des avis qui peuvent avoir une certaine impor- 

j tance. Finalement, lorsque 1’avis que la police etait tom- 
bee en decheance a 6te re^u k la fin d’avril ou au debut 
de mai 1985, MM. Michael Fikowski et J. D. Thomas
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cancelled cheque. Under the circumstances in this day 
and age of long distance telephones and all the commu­
nications that are available I think that they had an obli­
gation to their company to take additional procedures in 
regard to this matter. They were advised that payment a 
had not been made. There were procedures to have die 
policy reinstated. If they were going to do anything 
about it, it had to be done quickly. It wasn’t until July 
25th, if memory serves me correctly, met [sic] the 
replacement cheque was sent out, that is three months b 
after they ultimately received the notice.

I therefore find that the plaintiffs case fails and that 
they are not entitled to relieve against forfeiture.

C
As the failure to satisfy the first test in Liscumb 

determines the outcome of this appeal, it is unnec­
essary to comment on the second and third tests 
outlined in the case. .

As the respondents are barred by their conduct 
from recovering, it is not necessary to determine 
whether our general power to relieve against for- e 
feiture under s. 10 of the Judicature Act applies to 
contracts regulated by the Insurance Act. However,
I would note that the existence of a statutory power 
to grant relief where other types of insurance are 
forfeited {Insurance Act, ss. 201, 205 and 211) f 
does not preclude application of the Judicature Act 
to contracts of life insurance. The Insurance Act 
does not “codify” the, whole law of insurance; it 
merely imposes minimum standards on the indus­
try. The appellant’s argument that the “field” of * 
equitable relief is occupied by the Insurance Act 
must therefore be rejected.

Several of the authorities cited by the appellant 
involved forfeitures made under statutory insur­
ance conditions, which is not the case here: Sten- 
house v. General Casualty Insurance Co. of Paris, 1 
[1934] 3 W.W.R. 564 (Alta. S.C.A.D.); Swan Hills 
Emporium & Lumber Co.' v. Royal General Insur­
ance Co. of Canada (1977), 2 A.R. 63 (S.C.A.D.). 
The case of Johnston v. Dominion of Canada . 
Guarantee and Accident Insurance Co. (1908), 17 J 
O.L.R. 462 (C.A.) treated the insurance legislation

ont commenc61 chercber le cheque annule. Avec tous 
les moyens de communications tSMphoniques interur- 
baines et autres qui existent de nos jours, je crois qu’ils 
Itaient tenus envers leur compagnie de prendre des 
mesures suppldmentaires h cet figard. Ils ont &£ avisos 
que le paiement n’avait pas €\i effected. II existait des 
procedures pour la remise en vigueur de la police. S’ils 
souhaitaient agir, il leur incombait de le faire rapide- 
ment Si je me souviens bien, ce n’est que le 25 juillet 
que le cheque de remplacement a dtd envoyd, soit trois 
mois aprds avoir finalement refu 1’avis.

Je conclus, par consequent, que les prdtentions de la 
demanderesse dchouent et qu’elle n’a pas droit b la 
levde de la ddchdance.

Comme remission de satisfaire au premier cri- 
tere de Liscumb determine Tissue du prdsent pour- 
voi, il n’est pas ndeessaire de commenter les 
deuxieme et troisidme criteres exposes dans cette 
affaire.

Puisqu’en raison de leur comportement les inti- 
mdes n’ont pas droit k un recouvrement, il n’est 
pas ndeessaire de determiner si notre pouvoir gene­
ral de lever la decheance, en vertu de Tart. 10 de la 
Judicature Act, s’applique aux contrats rdgis par 
VInsurance Act. Toutefois, je ferais remarquer que 
Texistence d’un pouvoir d’origine legislative d’ac- 
corder une reparation, lorsque d’autres . formes 
d’assurance sont frappees de decheance {Insurance 
Act, art. 201,205 et 211), n’empeche pas Papplica- 
tion de la Judicature Act aux coiitrats d’assurance- 
vie. UInsurance Act ne «codifie» pas Tensemble 
du droit des assurances; elle ne fait qu’imposer des 
normes minimales k Tindustrie. La pretention de 
Fappelante portant que le «domaine» de la repara­
tion A'equity est couvert par VInsurance Act doit 
done etre rejetee.

Plusieurs des decisions citees par Fappelante 
mettent en cause des dech6ances aux termes de 
conditions obligatoires en matfere d’assurance, ce 
qui n’est pas le cas en Fespfece: Stenhouse c. Gen­
eral Casualty Insurance Co. of Paris, [1934] 3 
W.W.R. 564 (C.S. Alb., Sect, app.); Swan Hills 
Emporium & Lumber Co. c. Royal General 
Insurance Co. of Canada (1977), 2 A.R. 63 (C.S., 
Sect. app.). Dans FarrSt Johnston c. Dominion of 
Canada Guarantee and Accident Insurance Co.
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m at issue as a statutory code, and for this reason is 
no longer good law.

It is also unnecessary to determine whether 
m relief from forfeiture can operate generally as a 

before-loss remedy in the insurance context. 
Clearly, the holder of a term life policy has no 

m vested right to benefits until the loss insured 
against — death of the insured — has occurred. 
However, a modem understanding of the doctrine 

m of relief would likely expand the notion of forfei­
ture to include less tangible losses, such as the loss 
of an option to convert a term policy into one 

m under which benefits would be certain, or the loss 
of one’s insurability. This question remains open.

m

C. Conclusionm
For the foregoing reasons, I would allow the 

appeal with costs, set aside the judgment of die 
m Alberta Court of Appeal and restore die judgment 

at trial.

<■> Appeal allowed with costs.

. Solicitors for the appellant: MacKimmie 
m Matthews, Calgary.

Solicitors for the respondents: Code Hunter, g 
m Calgary.

(1908), 17 O.L.R. 462 (C.A.), la cour a consider^ 
la legislation en matfere d’assurance concemde 
comme un code Idgislatif; cet arrSt ne doit done 
plus 6tre suivi. 

a
D n’est dgalement pas necessaire de determiner 

si la levee de la dechdance peut g6n6rale.ment faire 
fonction de reparation avant sinistre dans le con- 
texte des assurances. Manifestement, le dtulaire 

b d’une police d’assurance-vie temporaire n’a aucun 
droit acquis aux prestations jusqu’h ce que le ris­
que vise par 1’assurance — le deefcs de 1’assure — 
se realise. Toutefois, une comprehension modeme 

c de la theorie de la reparation eiargirait vraisembla- 
blement la notion de ddcheance pour y inclure des 
pertes moins tangibles, comme la perte d’une 
option de convertir une police temporaire eh une 
police en vertu de laquelle les prestations seraient 

d certaines, ou la perte de 1’assurabilite de quel- 
qu’un. La question demeure ouverte.

C. Conclusion

e Pour les motifs qui precedent, je suis d’avis 
d’accueillir le pourvoi avec depens, d’infirmer 
Tarret de la Cour d’appel de I’Alberta et de retablir 
le jugement rendu au proces.

/ Pourvoi accueilli avec dipens.

Procureurs de Vappelante: MacKimmie 
Matthews, Calgary.

Procureurs des intimies: Code Hunter, Calgary.
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Voluntary Subordination 14012]

of debt securities.1 A subordination agreement is not affected by the bank­
ruptcy of the debtor unless otherwise indicated in the subordination agree­
ment.1'-1

<J|40[2] Kinds of Subordination Agreements

There are two basic kinds of subordination agreements. The first is an 
agreement executed.directly between the subordinating creditor and the 
benefiting creditor. The second kind of subordination agreement is one 
that is executed between the subordinating party and the debtor. The sub­
ordination provision is usually found in the security agreement. The pro­
vision permits the debtor to grant certain kinds of security interests in 
priority to the security interest created by the security agreement. The ben­
efiting creditor is not a party to the contract. Section 40 recognizes the 
effectiveness of both kinds of subordination agreements. Section 40 is 
more than just a declaration of the common law: it recognizes the efficacy 
of an undertaking to subordinate a security interest to another security 
interest even though the beneficiary of the subordination is not in a con­
tractual relationship with the subordinating creditor.1 At common law, a 
person who is not a party to a subordination agreement cannot take the 
benefit of it.

A subordination or postponement agreement does not by virtue of the 
subordination or postponement alone create a security interest.* 1 * 3 However, 
in some situations a subordination agreement may amount to a security 
agreement. The agreement should be characterized as a security agreement 
if it provides for a lien, trust or some other indication that a security inter­
est has been created in favour of the benefiting creditor. This goes beyond 
a mere postponement or subordination. A security interest is taken in the 
subordinating creditors security interest and is given to secure the com­
mon debtor’s obligation to the benefiting creditor. If this is the case, the 
benefiting creditor will be required to perfect her security interest by reg-

I See P.R. Wood. The Law of Subordinated Debt (1990). al 6-8.
I 'a Bank ofMomreal r. Dyncx Peirokum Ltd. (1997). 12 P.P.S.A.C. (2d) I S3 (Alta.
1 Q-B-).

|; See Euroclcan Canada hw. v. Forest Glade Investments Ltd. (1985), 16 D.L.R. 
if (d[h) 289 (Ont. C.A.). leave io appeal refused 16 D.L.R. (4ih) 2S9n (S.C.C.): 
r, Chiips Inc. v. Skyvtew Hotels la/. (1994), 21 Alla. L.R. (3d) 225 (Alta. C.k.).per
£. Foisy J.A.. leave to appeal refused. 30 C.B.R. (3d) 214 (note), 119 D.L.R. (4tli)
pg. vi (note), 26 Alta. 1..R. (3d) 1 (note). [1995] 3 W.W.R. Ixtv (note), (sub nora.
g|j::’ Chiips Inc. v. Skyvicw Hotels Ltd. (Receivership)) 188 N.R. 395 (note). 178 A.R.
ggg 79 (note). 110 W.A.C. 79 (note) (S.C.C.)

Section 40(2) of the Saskatchewan Act contains an express legislative provision 
to this effect.



{J[40[2] Alberta PPSA Handbook

r»

istering a financing statement in which the subordinating creditor is j 
as debtor. Failure to do so would result in the benefiting creditor 
subordinated to the interests of the unsecured creditors or bankrupt) 
trustee of the subordinating creditor or to a transferee of the subordinate 
creditor’s interest. Registration of a financing statement relating to the si! 
ordination agreement under section 45(6) will not amount to registration4 5 
the benefiting creditors security interest. For further discussion of suboiH 
dination agreements, see (|[3[5].

A subordination agreement should be distinguished from an abaiir 
donment or release of a security interest. A secured party who releases a| 
security interest does not merely subordinate his security interest. The! 
release extinguishes the security interest, and the secured party is not3 
thereafter permitted to assert his security interest in the collateral.4

Although a subordination provision will usually appear in a writldUfS 
contract, it is also possible that it may be contained in an oral agreementA’g 
It is rather more doubtful whether a subordination agreement can be estab^i 
lished on the basis of a course of conduct.6 Courts will tend to apply the ;|g 
section cautiously and require that the subordination ation occur with full 
knowledge of the circumstances and an unequivocal intention to relinquish |§ 
rights.7 8

<][40[3] Subordination and Priorities |
The lack of perfection of the benefiting creditor’s security interest • 

does not affect the validity of the subordination.14 This point was made in 
Euroclean Canada Inc. v. Forest Glade Investments Ltd.9 The security 
agreement between the subordinating creditor and the debtor contained a 
clause permitting the debtor to give mortgages and liens in connection 
with the acquisition of property (in essence, purchase-money security 
interests) and providing that any such mortgage or lien ranked in priority 
to the security interest created under the security agreement. The debtor

4 See. e.g.. In re liar C Cross Farms <£ Kanehes. Inc.. 1 U.C.C. Rep. 2d 2.S6 (D. 
Colo. (Bankr.) 1985).

5 Royal Hank r. Tenneco Canada Inc. (1990). 9 P.P.S.A.C. 254 (Ont. H.C. j: 
Funnimek w Commwiils Futures Development Carp, of Howe Sound (June 26. 
I99S). Doc. Vancouver CA023389 (B.C. C.A.).

6 See the obiter comments of Jackson J.A. in Flexi-Coil Ltd. t>. KinJerslex District 
Credit Union Ltd. (1993). 5 P.P.S.A.C. (2d) 192 at 196 (Sask. C.A.).

7 Sun Life Assurance Co. of Canada r. Royal Hank (1995). 10 P.P.S.A.C. (2d) 246 
(Onl. Gen. Div. [Commercial List]).

8 Eurocietm Canada Inc. v. Forest Glade Investments Ltd., supra, note 2; Chiips 
Inc. r. Skyxinv Hotels Ltd., supra, note 2.

9 Supra, note 2.
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« 25 of the Rules ofthe Supreme Court, 1986, under
the Judicature Act, RSNL 1990, c. J-4, as 
amended

AND IN THE MATTER OF the Bankruptcy and 
Insolvency Act, RSC 1985, c. B-3 of the Revised 
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REASONS FOR JUDGMENT

Page: 3

Hall, J.

Background.

[1] By a Receiving Order made on the 13th day of March, 2002, pursuant to the 
provisions of the Bankruptcy and Insolvency Act (“BIA”) and filed with the Supreme 
Court of Newfoundland and Labrador in Bankruptcy on the 14th March, 2002, 
Hickman Equipment (1985) Limited (“HEL”) was adjudged bankrupt and 
PricewaterhouseCoopers Inc. (“PWC”) was appointed Trustee of the bankrupt estate 
(the “Trustee”). By a further Order of the Court granted on the 13 th of March, 2002, 
and filed with the Court on the 14th of March, 2002, it was ordered that PWC be 
appointed Receiver (“Receiver”) of HEL (the “Receivership Order”). The 
Receivership Order gave PWC the overall mandate of developing a plan and 
procedural structure for the liquidation of the assets of HEL, as defined in paragraph 
6 of the Receivership Order, and also a plan for the determination of the rights of all 
creditors and claimants. In that regard, a Claims Plan was approved by this Court by 
an Order dated May 14,2002, and filed May 17,2002 (the “Claims Plan”). Paragraph 
14 of the Claims Plan required the Trustee to issue a Final Determination either 
allowing a claim as a valid secured claim under s. 135(4) of the BIA, or disallowing 
it as a valid secured claim. Paragraph 15 of the Claims Plan provided that claims 
disallowed by the Trustee under this process were afforded a 30-day right of appeal 
under the BIA. The Trustee was not required under the Claims Plan to make findings 
as to the priorities between the security interests in the assets of HEL as claimed by 
competing secured creditors.

[2] Royal Bank of Canada (“RBC”) presented its security interest claim to the 
Trustee and the Trustee issued its Final Determination of the RBC Claim and allowed 
the RBC Claim as a valid secured claim. Cedarapids Inc. (“Cedarapids”) presented 
its security interest claim to the Trustee, and the Trustee issued its Final 
Determination of the Cedarapids Claim and allowed the Cedarapids Claim as a valid 
secured claim. Canadian Imperial Bank of Commerce (“CIBC”) presented its security 
interest claim to the Trustee and the Trustee issued its Final Determination of the 
CIBC Claim and allowed the CIBC Claim in part as a valid secured claim. General 
Motors Acceptance Corporation (“GMAC”) presented its security interest claim to 
the Trustee and the Trustee issued its Final Determination of the GMAC Claim and
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Page: 4

allowed the GMAC Claim as a valid interest claim.

[3] The Trustee, in the Final Determinations of the CIBC Claim, the GMAC Claim, 
the RBC Claim and the Cedarapids Claim, made the following determinations, which 
have not been appealed to this Court:

(a) The CIBC security interests in the RBC Collateral and the Cedarapids 
Collateral were created by two security agreements, namely:

(i) A Debenture dated January 7,1998 and Supplemental Debentures 
dated February 19,1990; April 17,1997; August 7,1997 and July 
9, 1998 (collectively the “Debenture and Supplemental 
Debentures”);

(ii) A General Security Agreement dated January 25, 2000 (the 
“GSA”).

(b) The GMAC security interest in the RBC Collateral and the Cedarapids 
Collateral was created by a Security Agreement (Leasing) between 
GMAC and HEL dated July 25,2000.

(c) The RBC security interest in (he RBC Collateral was created by secured 
transactions between RBC and HEL in the form of equipment leases 
dated March 14,2001, April 4,2001 and May 3,2001.

(d) The Cedarapids security interest in the Cedarapids collateral was created 
by a Domestic Distributors Agreement entered into between Cedarapids 
and HEL on July 10,2001.

(e) The perfection dates for determining the priority of the CIBC security 
interest created by the Debenture and Supplemental Debentures are 
January 29, 1985 (the Debenture), February 22, 1990 (First 
Supplemental Debenture), April 30, 1997 (Second Supplemental 
Debenture) August 29,1997 (Third Supplemental Debenture) and July 
15,1998 (Fourth Supplemental Debenture).

(f) The perfection date for determining the priority of the GMAC security
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interest is December 13,1999.

(g) The perfection date for determining the priority of the CIBC security 
interest created by the GSA is January 25,2000.

(h) The perfection dates for determining the priority of the RBC security 
interest are March 14,2001; April 2,2001; and May 3,2001 depending 
on the particular RBC Collateral.

(i) The perfection date for determining the priority of the Cedarapids 
security interest is January 24,2002.

[4] By Order of the Court dated May 14, 2002, the Trustee commenced and 
completed liquidation of substantially all the assets of HEL by auction.

[5] The following RSC units were sold at the auction (the “RBC Collateral”):

Unit No. Make Serial # Proceeds

1 JD 450LC Excavator FF0450X090600 $ 240,000.00

2 JD 310SG Backhoe T0310SG897094 $ 76,000.00

3 JD 310SG Backhoe T0310SG896594 $ 75,000.00

4 JD310SG Backhoe T0310SG896618 $ 76,000.00

5 JD 160LC Excavator POO160X041654 $ 110,000.00

6 JD 644H Loader DW644HX580105 $ 160,000.00

7 JD 160LC Excavator POO160X041653 $ 115,000.00

8 JD 200LC Excavator FF0200X501803 $ 140,000.00

9 JD TC62H Loader DWTC62H579824 $ 142,500.00

TOTAL $1,134,500.00

[6] The following Cedarapids’ units were sold at auction (the Cedarapids’
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Page: 6

Collateral”):

*■)

<■)

p*

Unit No. Make Serial

1 MVP 450 Rollercone R10162 $ 290,000.00

2 C380Plant 50104 $ 360,000.00

3 1328 Screening/WashPlant 49395 $ 225,000.00

4 CR461 Paver 51059 $ 255,000.00

5 6 x 20 Screen Plant 50340 $ 260,000.00

6

'

(The Cedarapids’ Claim to 
Unit # 6 was withdrawn at 
the hearing of this matter)

7 3042 Jaw Plant 50310 $ 325,000.00

TOTAL

. .

$1,867,500.00 
(Revised Amount 

$1,715,000.00)

[7] Paragraph 20 of the Claims Plan provided that the order of priority of claims 
to the proceeds arising firom the sale of the assets of HEL be determined using the 
priority rules established by the Personal Property Security Act, S.N.L. 1998, c. P-7.1 
(the ‘TPSA”) and other applicable law. Paragraph 21 of the Claims Plan provided 
that issues of priority and entitlement to collateral between secured claimants may, 
upon application, be brought before this Court for determination, pursuant to the 
provisions of s. 68 of the PPSA.

[8] Each of RBC and Cedarapids applied to the Court pursuant to the Claims Plan 
and s. 68 of the PPSA for (i) a determination of the priority entitlement of each of 
RBC and Cedarapids vis-a-vis other claimants, to the proceeds of the sale of the RBC 
Collateral and the Cedarapids Collateral respectively, and (ii) an Order that the 
Trustee pay the proceeds from the sale thereof to RBC and Cedarapids respectively. 
Each of CIBC and GMAC filed an objection to the priority claims of RBC and 
Cedarapids.
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[9] RBC claims priority and entitlement to the proceeds arising from the sale of 
RBC Unit Nos. 1-9 ($1,134,500.00) by virtue of the Subordination Agreement 
between CIBC and HEL contained in paragraph 2.2 of the Debenture. Alternatively, 
RBC claims priority and entitlement to the proceeds arising from the sale of the RBC 
Unit Nos. 2-9($884,500.00) by virtue of Subordination Agreements between CIBC 
and RBC contained in Priority Agreements dated April 3,2001 and May 2,2001 (the 
“Priority Agreements”).

[ 10] Cedarapids claims priority and entitlement to the proceeds arising from the sale 
of Cedarapids Unit Nos. 1 -6 and Unit No. 7 ($ 1,715,000.00) by virtue of the General 
Subordination Agreement between CIBC and HEL contained in paragraph 2.2 of the 
Debenture.

[11] By Order of the Court dated November 15, 2004, it was ordered that Court 
Sub-File No. 7:27 and Court Sub-File 7:51 be tried together, and evidence in one 
would be evidence in the other. The Court also ordered that CIBC and GMAC have 
leave to file applications in Court Sub-File No. 7:27 and Court Sub-File 7:51 
claiming priority and entitlement to the same funds as claimed in those sub files by 
RBC and Cedarapids.

[12] CIBC and John Deere Limited (“JDL”) appealed the final determination of the 
Trustee to this Court. The CIBC appealed portions of the Final Determination as 
follows:

(a) That the Trustee erred in fact and law in determining that CIBC 
did not have a valid secured claim under the GSA;

(b) That the Trustee erred in fact and law in determining that CIBC 
did not have a valid secured claim under the Bank Security Act;

(c) That the Trustee erred in fact and law in determining that the 
scope of the CIBC Security under the Debenture and 
Supplemental Debentures and, if found to be valid, the GSA, was 
subordinated to the interest of the holders of Pennitted 
Encumbrances including, inter alia, Unperfected PMSI Holders 
and in determining that the assets in which the Permitted 
Encumbrances had a security interest are held in trust by CIBC

Page: 7
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for the Permitted Encumbrances.

[13] JDL and John Deere Credit Inc (“JDCI”) (Collectively “Deere”) were also 
secured creditors of HEL and objected to the determination made by the Trustee in 
favour of CISC, which determination was not appealed by CIBC, namely the 
determination that the purported transition of the Debenture and the Supplemental 
Debentures under the PPSA was effective in respect of the Supplemental Debentures. 
This transition issue is not relevant to the current decision and is simply mentioned 
to reference the role of Deere as an appellant in the matter generally. In my judgment 
registered in the CIBC and Deere appeals from the Final Determination of the Trustee 
in relation to CIBC (Hickman Equipment (1985) Ltd. (Re) [2003] NJ. No. 87) (the 
“April 4,2003 judgment”) I stated the following at par. 8:

The judgment in these matters will be confined to deciding the three issues 
of the appeal the CIBC set out ...except for the second portion of par. (c). It has been 
urged upon me, and I agree, that any decision as to whether or not the assets in which 
the Permitted Encumbrancers had a security interest were held in trust by CIBC for 
the Permitted Encumbrancers requires an evidential hearing or hearings where the 
factual background of the alleged Permitted Encumbrances is explored. An 
opportunity to do this will arise in the individual applications by secured creditors 
claiming security interest in such assets. Additionally this judgment will deal with the 
transition issue set out ...in the appeal of Deere...

[ 14] This general intent is also repeated by me in par. 72 of that judgment.

[15] In the April 4,2003 judgment, in summary I found:

(1) that the Supplemental Debentures have been properly transitioned pursuant to 
the PPSA;

(2) that the Bank Act security was invalid and unenforceable as against the creditors 
of HEL;

(3) that the GSA was valid and enforceable and was not explicitly or implicitly 
released or discharged by CIBC; and

(4) that both the Debenture and the various Credit Agreements entered into between 
die CIBC and HEL in the year 2000 permit the granting by HEL to die holders of 
Permitted Encumbrances of security interests in priority to die security interests in 
inventory held by CIBC pursuant to both the Debenture (and Supplemental
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Debentures) and the GSA.

[ 16] This decision was appealed to the Court of Appeal which rendered two separate 
decisions in relation thereto. In one (not relevant for the purpose of this present 
decision) the Court of Appeal dismissed an appeal by Deere from my decision that 
the Debenture and Supplemental Debentures hadbeen properly transitioned under the 
PPSA. In the second decision (Hickman Equipment 1985 Ltd. Re [2004] N J. No. 
286) (the “Court of Appeal decision”) the appeal was allowed in part. The issues 
decided by the Court of Appeal relevant for this current decision were:

(i) GOBC, in par. 2.2 of the Debenture, subordinated the CISC security interest 
created by the Debenture and Supplemental Debenture;

(ii) CIBC did not subordinate the CISC Security interest created by the GSA;

(iii) Unperfected purchase money security interests have priority over the CISC 
Security interest created by die Debenture and Supplemental Debenture;

(iv) The CIBC Security interest created by the GSA has priority over unperfected 
Security interests, subject to any subordination agreement between CIBC and 
the holder of an unperfected Security interest;

(v) CIBC properly transitioned the Supplemental Debentures under the PPSA;

(vi) Upon the coming into force of the PPSA, CIBC Security interest created by 
the Debenture and the Supplemental Debentures, continued to have full force 
and effect.

Issues RBC and Cedarapids allege are not vet determined.

[17] RBC and Cedarapids argue that the following issues have not yet been 
determined by the Trustee, this Court, or the Court of Appeal:

1. Are RBC and Cedarapids persons of the class of persons for 
whose benefit the CIBC subordination contained in par. 2.2 of the 
Debenture was intended?

2. Did CIBC subordinate, in various written priority agreements 
between CIBC and RBC, the CIBC Security interest created by
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the Debenture and Supplemental Debentures and the CIBC 
security interest created by the GSA to the interests of RBC?

3. What are the priorities of the competing security interests in the 
RBC Collateral and the Cedarapids Collateral when the General 
Subordination Agreement between CIBC and HEL (contained in 
par. 2.2 of the Debenture) and the specific subordination 
agreements between CIBC and RBC are enforced for the benefit 
of RBC and Cedarapids?

[18] RBC and Cedarapids point to my comments contained in pars. 8 and 72 of the 
April 4,2003 decision (partially repeated in par. 13 hereof) and argue that I have not 
in fact decided those questions, implying thereby that the Court of Appeal decision 
of the April 4,2003 decision similarly could not have determined issues which I had 
not determined in the April 4,2003 decision.

[19] In response, CIBC and GMAC point out that both the RBC security interest 
and the Cedarapids security interest are unperfected purchase money Security 
interests under the PPSA, and arose at a point in time after the CIBC Debenture and 
Supplemental Debentures, and the CIBC General Security Agreement (“GSA”), had 
been perfected under the PPSA and after the GMAC Security had been perfected 
under the PPSA. They argue that the Court of Appeal decision determined that after 
the CIBC GSA was perfected, no subsequent unperfected purchase money security 
interests could gain priority over the various CIBC security interests under the 
Debenture and Supplemental Debentures, or the GSA. They claim that the Court of 
Appeal decided that only unperfected purchase money security interests, which arose 
before the perfection date of the CIBC GSA, could have priority over the security 
interests of CIBC because of the provisions of s. 2.2 of the Debenture which the 
Court of Appeal found would allow unperfected purchase money security interests 
to have priority over the floating charge contained in the Debenture. They, therefore, 
argue that as a matter of general law, the issue has been decided and no evidential 
hearing is necessary to determine this point. They argue, therefore, that the matter is 
res judicata and that the arguments being raised by CIBC and Cedarapids are simply 
variations of arguments that they made before the Court of Appeal, or could have 
raised before the Court of Appeal, and RBC and Cedarapids are now estopped from 
raising them in this Court.
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PPSA Subordination Provisions.

[20] RBC and Cedarapids point to the following provisions of the PPSA arguing 
that subordination must be given effect to according to its terms:

41. (1) A secured party may subordinate, in a security agreement or otherwise.
die secured party’s security interest to any other interest.

(2) A subordination is effective according to its terms between the parties and 
may be enforced by a third party if the third party is the person or one of the 
class of persons for whose benefit the subordination was intended

66. (1) The principles of the common law, equity and the law, except where they
are inconsistent with the provisions of the Act, supplement this Act and 
continue to apply.

(2) All rights and obligations arising under a security agreement, under this 
Act or under any other applicable law shall be exercised and discharged in 
good faith and in a commercially reasonable manner.

(3) A person does not act in bad faith merely because the person acts with 
knowledge of the interest of some other person. [Emphasis Added]

Debenture Section 2.2.

[21] Paragraph 2.2 of the Debenture reads:

Until the Security becomes enforceable, the Company may dispose of or deal with 
the subject matter of the floating charge in the ordinary course of its business and for 
the purpose of canying on the same provided that the Company will not, without the 
prior written consent of the Bank, create, assume or have outstanding, except to the 
Bank, any mortgage, charge or other encumbrance on any part of the Charged 
Premises ranking or purporting to rank or capable of being enforced in priority or 
with the Security, other than any mortgage, lien or other encumbrance upon property, 
created or assumed to secure all or any part of the funds required for the purchase of 
such property or any extension or renewal or replacement thereof upon the same 
property if the principal amount of the indebtedness secured thereby is not increased, 
or any inchoate liens for taxes or assessments by public authorities.
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Specific RBC Priority Agreements:

[22] There were two specific Priority Agreements entered into between CIBC and 
RBC. The relevant portion in each reads:

Would you please confirm by signing and returning this letter by fax your agreement 
that: (a) any security interest you may have, now or in the future, in the Equipment, 
including any proceeds (as defined in the Personal Property Security Act, 1989 of 
Ontario) of the Equipment, is hereby postponed and Subordinated in all respects to 
our interest in the Equipment and such proceeds;

[23] The above Agreements were executed by CIBC. GMAC was not requested 
by RBC to sign similar Priority Agreements. There was no dispute that these Priority 
Agreements gave RBC priority over the Security interests of CIBC in Units 2 to 9 
(valued at $884,500) of the RBC Collateral. Unfortunately for RBC, it had not 
sought a similar Priority Agreement with respect to Unit No. 1 of the RBC Collateral 
valued at $240,000.

[24] Cedarapids did not obtain any similar Priority Agreements from CIBC or 
GMAC.

Section 36 PPSA Residual Priority Rules.

[25] There was general agreement that on the basis of the Residual Priority Rules 
under s. 36 of the PPSA, the competing security interests in the RBC Collateral had 
the following priority rankings:

1. CIBC Security interest created by the Debenture and 
Supplemental Debentures;

2. The GMAC security interest;

3. The CIBC security interest created by the GSA; and

4. The RBC security interest, or the Cedarapids security interest as 
the case may be.
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Subordination Argument.

[26] RBC and Cedarapids argue that s. 2.2 of the CIBC Debenture, which is the first 
ranking security, permits subordination to unperfected purchase money security 
interests, and that RBC and Cedarapids, as such security interestholders, can in effect 
leapfrog over any intervening security interest (including the CIBC GSA) with the 
result that RBC and Cedarapids stand in the shoes of the first-ranking security of 
CIBC under the Debenture and Supplemental Debentures to the extent of the RBC 
and Cedarapids claims against HEL.

[27] In their text Alberta Personal Property Security Handbook, 4th Ed. 
(CarswelkToronto 1995) the authors Cuming and Wood state:

At 378:

...Subordination agreements are frequently used to reverse the priority rules that 
would otherwise prevail in cases where a debtor is seeking non-purchase-money 
financing from a credit grantor who is not the first to register a financing statement

At 379:

There are two kinds of subordination agreements. The first is an agreement executed 
directly between the subordinating creditor and the benefitdng creditor. The second 
kind of subordination agreement is one that is executed between the subordinating 
party and the debtor. The subordination provision is usually found in the security 
agreement. The provision permits the debtor to grant certain kinds of security 
interests in priority to the security interest created by security agreement. The 
benefitting creditor is not a party to the contract...

At 380-381:

...A subordination agreement should be distinguishable from abandonment or release 
of a security interest. A secured party who releases a security interest does not 
merely subordinate his security interest. The release extinguishes the security 
interest, and the secured party is not thereafter permitted to assert a security interest 
in the collateral...
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[28] RBC and Cedarapids argue that s. 41 of the PPSA confers a statutory right on 
the subordinating creditor (here ODBC under its Debenture) to subordinate the priority 
otherwise given by the PPSA and the corresponding right on the benefitting creditor 
(here RBC and Cedarapids) to enforce the subordinated security interest for their 
benefit. They cite Houlden, J.A. in Euroclean Canada v. Forestglade Inv. (1985), 
16 D.L.R. 4th 289 at 301-302 (Ont. C.A.) where he states:

In my opinion, S. 39 (the equivalent of Newfoundland’s s 41) is intended to confer 
a statutory right on a secured party to waive the priority given him by the P.P.S.A. 
and to confer a conresponding right on the beneficiary of such a waiver to enforce it, 
even though he is not a party to the agreement which created it or has no knowledge 
of its existence.

[29] RBC and Cedarapids further argue that there is no requirement under s. 41 of 
the PPSA that the subordinating creditor must, in its own right, exercise the rights 
under the subordinated security interest in order for the benefitting creditor to enforce 
the subordination. In this regard, they point to the decision of Foisy, J.A. in Re 
Chipps and Skyview Hotels Ltd. (Alta. C.A.) (1994), 116 D.L.R. (4th) 385 where, 
commenting on the Alberta equivalent of Newfoundland s. 41 of the PPSA, Foisy, 
J.A. states:

...There is no other reasonable interpretation of s. 40 but that in order to enforce the 
subordination agreement, the subsequent creditor need not be a party to the contract

This court’s finding that there is no registration requirement or privity requirement 
for PNS-Holders to enforce subordination clauses is completely in line with the rules 
of statutory interpretation. The principle is stated clearly in Subilomar Properties 
(Dundas) Ltd. v. Cloverdale Shopping Centre Ltd. (1973) 35 D.L.R. (3d) 1 atp. 5,
[1973] S.C.R. 596: “ It is of course trite law that no legislation whether it be by 
statute or by-law should be interpreted to leave parts thereof mere surplusage or 
meaningless.”

To hold that either registration or privity is required would have the effect of 
rendering s. 40 meaningless.

[30] RBC and Cedarapids contend that the right conferred upon a creditor by s. 41 
of the PPSA to enforce subordination is a right which is in the nature of a 
subrogation. They argue that subrogation, as an available remedy or method for 
determining the priority of competing security interests under the PPSA, is

Page: 14
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recognized in both ss. 41 and 66(1) of the PPSA. Their contention is that the 
benefitting creditor is “subrogated” to the rights of the subordinating creditor to the 
extent necessary to give effect to the enforcement of a subordination. Where the 
subordinating creditor receives subordinated funds, subrogation creates an equitable 
lien on the funds and the subordinating creditor holds the funds in “trust” for the 
benefitting creditor to the extent necessary to give effect to the subordination. In 
support of this argument they quote from R. M. Good in Legal Problems of Credit 
and Security, 2d. (London: Sweet & Maxwell, 1988) at p. 98 where the author states:

How should the liquidator distribute the estate? As it happens, this particular 
circularity problem is a lot easier to solve than those posed by our property textbooks 
and arising from conflicting statutory provisions. Indeed, Professor Gilmore, who 
devotes an entire chapter to the mysteries of circularity which makes one wonder how 
we ever managed before computers, dismisses the circularity through contractual 
subordination as not a trae circularity at all. At all events, the problem is readily 
soluble through the principle of subrogation. Since F has priority over C by virtue 
of their agreement, so that C would be accountable to F for moneys received in 
the liquidation to the extent of C’s subordination, all the interests are satisfied 
by treating F as subrogated to C to the extent necessary to give effect to the 
subordination agreement. That is to say, F will collect from the liquidator in right 
of C the amount due to C, or such part of that amount as is necessary to satisfy F’s 
claim. As regards any balance due to F, this is postponed to the claims of P under 
section 172(2)(b). That this is the correct solution was conceded in Re Woodroffe ‘s 
(Musical Instruments) Ltd. [1985] to all E.R. 908 per Nourse J. P. 912. [Emphasis 
Added]

[31] RBC and Cedarapids argue that the Canadian approach to resolving the circular 
priority problem is described by Cuming and Wood in their text Alberta Personal 
Property Security Handbook at p. 381:

A situation may arise where an intervening security interest ranks between the 
security interest of the subordinating creditor and the claim of the party in favour of 
whom the subordination is made. This is displayed in the following scenario:

A debtor (D) grants a security interest to SP1 covering all of D’s present and after- 
acquired personal property. The security agreement secures $200,000. D grants a 
security interest in all present and after-acquired personal property to SP2 to secure 
a loan in the sum of $100,000. D then grants SP3 a security interest in all present and 
after-acquired personal property to secure an advance of $150,000. SP1 and SP3 
enter into a subordination agreement under which SP1 agrees to postpone his claim 
until SP3’s claim is fully satisfied. The collateral is sold and $225,000 is realized.

Page: 15
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The proceeds of realization are insufficient to satisfy all the secured claimants.

The priority competition is resolved as follows:

The amount of SP l’s claim ($200,000) would be set aside and SPS's claim would be 
satisfied out of this fund. The remainder ($50,000) would be allocated to SP 1. SP2's 
claim would then be satisfied out of the remainder of the fund ($25,000). The 
ultimate distribution therefore would be SP 1: $50,000; SP2: $25,000; SP3: $150,000.
In essence, the ranking of the claims and distribution of proceeds is determined apart 
from the operation of the subordination agreement. The subordination agreement is 
then applied to permit SP3 to satisfy her claim out of SPl's share of the proceeds.

[32] RBC and Cedarapids argue that CISC and HEL expressly agreed that the 
security interest created by the Debenture and Supplemental Debentures and the 
security interest created by the GSA, would be independent of each other and 
interpreted and applied according to their own terms. They also argue that CIBC and 
HEL expressly agreed that security interest created by the GSA was in addition, and 
without prejudice, to the security interest created by the Debenture on Supplemental 
Debentures. There is no serious argument on this point and the position was 
supported by the findings in the Court of Appeal decision. RBC and Cedarapids 
contend that the mere fact that CIBC has another security interest ranking in priority 
between the Debenture and Supplemental Debentures in first position, and the RBC 
or Cedarapids security interest ranking in fourth position, does not prevent RBC and 
Cedarapids from leapfrogging over the CIBC GSA (and the intervening GMAC 
security) allowing them to step into the shoes of CIBC under the Debenture by reason 
of the permitted subordination under par. 2.2 of the Debenture.

CIBC and GMAC Response to Subordination Argument

[33] CIBC and GMAC argue that the conventional definition of subrogation makes 
it clear that the concept only applies where one party pays the debt of another and is, 
therefore, entitled to the securities held by the creditor whom it has paid. They argue 
that this obviously does not apply to the present situation wherein RBC and 
Cedarapids are seeking to rely upon a general subordination clause contained in the 
Debenture, not having paid any portion of HEL’s debt to CIBC which would entitle 
RBC and Cedarapids to such a subrogated remedy, nor has CIBC agreed to provide 
any such subrogated remedy to RBC and Cedarapids. They point to Blacks Law 
Dictionary (B. A. Gamer Black’s Law Dictionary (8th) St. Paul, MN - Thomson West 
2004 at p. 1467-1468 where the author states:
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Subrogation

1. The substitution of one party for another whose debt the party pays, entitling the 
paying party to rights, remedies, or securities that would otherwise belong to the 
debtor. For example, a surety who has paid a debt is, by subrogation, entitled to any 
security for the debt held by the creditor and the benefit of any judgment the creditor 
has against the debtor, and may proceed against the debtor as the creditor would. 2.
The equitable remedy by which such a substitution takes place. 3. The principle 
under which an insurer that has paid a loss under an insurance policy is entitled to all 
die rights and remedies belonging to the insured against a third party with respect to 
any loss covered by the policy.

Subrogation is equitable assignment. The right comes into existence when the 
surety becomes obligated, and this is important as affecting priorities; but 
such right of subrogation does not become a cause of action until the debt is 
fully paid. Subrogation entitles the surety to use any remedy against the 
principal which the creditor could have used, and in general to enjoy the 
benefit of any advantage that the creditor had, such as a mortgage, lien, power 
to confess judgment, to follow trust funds, to proceed against a third person 
who has promised either the principal or die creditor to pay the debt. 
Lawrence P. Simpson, Handbook on the Law of Suretyship 205 (1950).

Subrogation simply means substitution of one person for another; that is, one 
person is allowed to stand in the shoes of another and assert that person’s 
rights against the defendant. Factually, the case arises because, for some 
justifiable reason, the subrogation plaintiff has paid a debt owed by the 
defendant.” Dan B. Dobbs, Law of Remedies 4.3, at 404 (2d ed. 1993).

[34] CIBC and GMAC point to the case of Farm Credit Canada v. Valley Beef 
Producers Co-operative Ltd. (2003), 230 Sask R. 167 at para. 10-11 (Sask. Q.B.) 
where the indebtedness of Valley Beef to the Bank of Montreal was paid in full 
through enforcement proceedings by the Bank of Montreal. Valley Beef argued that 
as a result of its indebtedness to the Bank being satisfied, it was entitled to enforce 
any security interest that the Bank may have against other creditors. The 
Saskatchewan Court of Queen’s Bench denied the existence of such a subrogated 
claim pointing to a similar definition of subrogation in the Blacks Law Dictionary 
as referred to in the preceding paragraph of this judgment. The Court then went on 
to state in par. 11:

This is not a situation, however, where a third party has paid the debts of a debtor
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and, by so doing, is entitled to enforce the security held by the creditor against the 
debtor. The relationship between Valley Beef and the Bank was simply one of 
debtor/creditor with no third party involvement. That is, there was no “substitution 
of one party for another” which is the essence of a subrogated claim. Once the 
indebtedness was satisfied, in the manner described by Ms. Hildebrand in her 
affidavit, there was no longer a debt in existence upon which a third party could 
enforce a security interest. In my opinion, the law of subrogation is therefore of no 
assistance to Valley Beef.

[35] CIBC and GMAC contend that a generalized subordination clause is not 
sufficient to create the concept of subrogation. In this regard they dispute the 
applicability of the Ontario decision of N’Amerix Logistix Inc, (Re) (2001), 57 O.R. 
(3rd) 248, stating that the general quotes therein relied upon by RBC and Cedarapids 
which appear to support RBC and Cedarapids, have to be considered in light of the 
fact that the party seeking the subrogation in the N’Amerix case had, in fact, paid an 
obligation of N’Amerix to the Bank of Nova Scotia. They contend that that situation 
does not approach the current situation where the only basis upon which RBC and 
Cedarapids assert a subrogated claim is on the basis of a generalized subordination 
clause contained on the Debenture. CIBC and GMAC contend that this is not 
sufficient to support a subrogated claim.

[36] In response to the quotations from R. M. Good in Legal Problems of Credit 
and Security, relied upon by RBC and Cedarapids, CIBC and GMAC contend that 
the learned author is not asserting that the secured creditor is, in fact, subrogated to 
the rights of the junior creditor. Rather, they argue that the author suggests that the 
senior creditor can be treated as subrogated so that the liquidator may pay the junior 
creditor to the extent necessary to satisfy the senior creditor’s claim under the 
Subordination Agreement. The treatment of the senior creditor as being subrogated 
to a junior creditor was simply a mechanism to address the difficulties of 
understanding the concept of circular priority. CIBC and GMAC argue, in fact, that 
in the Re Woodroffes decision referenced by the author, there was, in fact, no finding 
of subrogation, nor was the term subrogation even used, nor any suggestion made that 
the creditor had any other rights conferred upon her other than the right of payment 
where the first payee would ordinarily be the bank. (See: Re Woodroffes (Musical 
Instruments) Ltd. [1985] 2 All E.R. 908.)
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Decision on Siibordination/Subrogation Argument of RBC and Cedarapids.

[37] It is clear from the Court of Appeal decision that the Court of Appeal decided 
that neither the CISC GSA, nor the various Credit Agreements put in place between 
CIBC and HEL in the year 2000, contained any general right of subordination 
whereby third party creditors could obtain priority over the security in place between 
CIBC and HEL. Essentially, the Court of Appeal decided that once the GSA was 
perfected in January of2000, no unperfected purchase money security interest could 
gain priority over it, and that the only security over which unperfected purchase 
money security interest could gain priority was the Debenture, provided that the 
unperfected purchase money security interest, for which priority was sought, arose 
before the perfection date of the GSA.

[38] The Court of Appeal stated at pars. 46 to 49:

What does it matter in law that suppliers of inventory who did not protect 
their interests (through registration pursuant to the PPSA or by obtaining express 
subordination from CIBC) may have assumed that somehow, notwithstanding their 
failure to act to protect their interests, those interests were nonetheless protected?
Absent some action or statement by CIBC indicating its intention generally to 
subordinate its security interests to the un-perfected interests of inventory suppliers 
(and none is referred to by the Trial Division judge), CIBC has a clear right to rely 
on the priority its security interests gained from the provisions of its security 
agreements and their registration under the PPSA.

As unhappy a result as this is from the perspective of the suppliers, it seems 
to me that is what must follow from the suppliers losing their priority by failing to 
register their purchase money security interest in the inventory that they supplied to 
Hickman Equipment.

The rule is simple: register and obtain priority: fail to register and lose
priority, in this case to the GSA and the Credit Agreement. (The result is different 
regarding the Debenture, for the reasons set out above.)

Suppliers who financed inventory had the means to protect their interests.
Some protected their interests through registration. Others protected their interests 
by obtaining express subordination from CIBC. Some did not protect their interests 
in either way. Those who did not now face the harsh consequences of having failed 
to do so. [Emphasis Added]
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[39] Clearly the Court of Appeal came to the decision that the provisions of the 
GSA saw HEL warranting that its Collateral was, and would at all times be, free of 
any charge except in favour of CIBC or incurred with CISC’s prior written consent. 
The Court also found that the operative Credit Agreement at the time also only 
constituted a negative pledge and not a general subordination and dismissed 
suggestions by counsel for opposing parties to CIBC that the negative pledge 
provisions were, in other jurisdictions in Canada, considered as general subordination 
agreements.

[40] What can be taken from these findings, as the Court of Appeal did not 
specifically address the issues now before this Court in terms of subrogation? The 
coming into force of the PPS A brings about a whole new regime giving certain rights 
and imposing certain obligations upon creditors who intend to obtain security over 
the assets of a debtor for which security they desire priority over existing creditors. 
Section 19 of the PPS A clearly gives the right to intended subsequent creditors to 
obtain from existing creditors particulars of existing Security Agreements, the 
particular collateral secured, the terms of payment on such security and the balance 
outstanding. There is nothing in s. 19, however, which makes reference to 
agreements in existence between a lender and its creditor, which agreements in and 
of themselves would not constitute security agreements but would merely be general 
agreements with respect to the operation of the accounts as between the creditor and 
the debtor. The Credit Agreements in place between CIBC and HEL would constitute 
such agreements. I am satisfied that under s. 19 of die PPSA, Cedarapids and RBC 
would not have been entitled to demand copies of such agreements prior to seeking 
to put in place security from HEL which would purport to have priority over CIBC. 
This being said, however, s. 41 of the PPSA, dealing with subordination agreements, 
in my view creates a different right to information. By virtue of s. 41, a secured party 
may subordinate in a security agreement or otherwise, the secured party’s security 
interest to any other security interest. That subordination is effective in accordance 
with its terms as between the parties and may be enforced by a third party if the third 
party is a person or the class of persons for whose benefit the subordination was 
intended. How is the intended beneficiary of the subordination to know of its 
existence if it is not contained within the security agreement of which the intended 
subsequent secured creditor is entitled to a copy under s. 19 of the PPSA? Obviously, 
such an intended subsequent creditor could not, under s. 19 of the PPSA, enforce or 
claim a right to a copy of an agreement between the original debtor and creditor 
permitting subordination if that agreement was not contained within the security
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agreement However, that does not make an agreement between the original creditor 
and the debtor, relating to subordination, which is contained “otherwise” than a 
security agreement, irrelevant for the purposes of determining what is the contractual 
state of affairs as between the original creditor and the debtor.

[41] It must be remembered in the fact situation at hand in this present matter that 
Cedarapids made no inquiries whatsoever of CIBC as to the state of the CIBC 
security from HEL. RBC sought specific Priority Agreements and obtained them 
with respect to Items 2 to 9 in the RBC Collateral. It did not seek such a Priority 
Agreement with respect to Unit 1 and there was no evidence that it sought any 
information from CIB C with respect to the existence of a generalized Subordination 
Agreement between CIBC and HEL. It may well be that RBC had knowledge of the 
s. 2.2 generalized subordination contained in the Debenture because the Debenture 
was registered in the Public Registry of Deeds prior to the advent of the PPSA and 
a copy thereof would have been obtainable by RBC without the necessity of any 
inquiry of CIBC. However, the Court of Appeal has clearly found that the GSA and 
the Credit Agreements do not contain any generalized subordination provision and 
merely contain negative pledges which give no right to any subsequent secured 
creditor to obtain priority over CIBC. These two agreements, coming after the 
Debenture, and prior to the taking of security by RBC and Cedarapids, must be 
interpreted to establish what was the current state of contractual affairs as between 
CIBC and HEL at the time that RBC and Cedarapids took their security. The clear 
interpretation is that at that time HEL did not have any contractual right to generally 
grant security interest to third parties which would gain priority over the security 
interest of CIBC without the prior written consent of CIBC. Surely, as between the 
original creditor (CIBC) and the original debtor (HEL) their agreed security 
arrangements mustpredominate overthe interests of subsequentunperfectedpurchase 
money security interest creditors where, in the case of Cedarapids, that creditor took 
no steps to protect its interest and, in the case of RBC, took incomplete steps to 
protect all of its interest. The fact that the provisions restricting the right to give 
priority security are contained partly in the GSA and partly in the Credit Agreements 
is irrelevant from the point of view of determining what is the total contractual 
situation existing between CIBC and HEL at the time RBC and Cedarapids took their 
security. Nothing which was done by CIBC in any way misled RBC and Cedarapids 
with respect to the state of its contractual security arrangements with HEL. RBC and 
Cedarapids acted entirely at their own peril and must accept the consequences of not 
protecting their interests which they had the capacity to do under the PPSA if their
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[42] This conclusion is supported, in my view, by ss. 66 of the PPSA which 
provides that the principles of common law, equity and law merchant, except where 
they are inconsistent with the provisions of the PPSA, supplement the PPSA and 
continue to apply. Section 66(2) provides that all rights and obligations arising under 
a security agreement, under the PPSA, or under any other applicable law, must he 
exercised and discharged in good faith and in a commercially reasonable manner. 
Section 66(3) provides that a person does not act in bad faith merely because a person 
acts with the knowledge of the interest of some other person. In my view, the 
arguments put forward by RBC and Cedarapids with respect to subordination and 
subrogation, are not commercially reasonable. Obviously, in interpreting the state of 
a contractual relationship as between a creditor and a debtor, the later agreements, if 
inconsistent with prior agreements, override the earlier agreement. Commerce could 
not function otherwise. For RBC and Cedarapids to argue that it is commercially 
reasonable that CIBC should be hung out to dry simply because its earlier Debenture 
gave a general right of subordination, whereas its subsequent security documents and 
agreements did not permit it, is not a commercially reasonable argument and cannot 
be supported. I conclude, therefore, that the RBC security and the Cedarapids 
security are subsequent in priority to both the Debenture and Supplemental 
Debentures on the one hand and the GSA of CIBC on the other hand. The RBC 
security, and the Cedarapids security, cannot “leapfrog” over the GMA security and 
the CIBC GSA, to stand in the shoes of CIBC under the obsolete generalized 
subordination contained in s. 2.2 of the Debenture.

Res Judicata.

[43] As indicated earlier in this judgment, the issues determined by me in the 
hearing of the appeal by CIBC from the final determination of the Trustee involved 
legal analysis of the scope of the Debenture and the GSA, and particularly whether 
those Security Agreements were subordinated to unperfected purchase money 
security interest holders. I clearly contemplated that “evidential hearings” would be 
held to determine the interest of individual unperfected purchase money security 
interest holders once the legal issues were decided. Clearly, the 
subordination/subrogation arguments raised by RBC and Cedarapids, in this present 
hearing, could have and should have been raised at the original hearing before me on 
the CIBC appeal from the final determination of the Trustee. The issues raised are
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Page: 23

ones of general application. Only Hie question of whether RBC and Cedarapids were 
persons for whose benefit the subordination existed were matters which required 
evidence. At the initial hearing before me the emphasis, on the part of the creditors, 
opposed to CIBC, was that both the Debenture s. 2.2 and the Credit Agreements gave 
a generalized right of subordination. In my decision arising from that hearing, I 
agreed that the s. 2.2 of the Debenture gave a generalized right of subordination. The 
Court of Appeal supported this conclusion, but limited its effectiveness to the period 
of time up to the perfection of the GSA. I also concluded that the various Credit 
Agreements contained general rights of subordination. In this regard, I was 
overturned by the Court of Appeal who concluded that both the GSA and the Credit 
Agreements merely contained negative pledges and not any generalized rights of 
subordination. The issues argued in this current matter by RBC and Cedarapids could 
just have readily been argued before me in the initial hearing and the decision made 
in respect thereof.

[44] What happened in the Court of Appeal with respect to argument on 
subordination? In their factum filed with the Court of Appeal, RBC and Cedarapids 
argued, inter alia, that all of CIBC’s security documents should be considered in 
giving effect to subordination by CIBC in favour of unperfected purchase money 
security interest holders. In par. 28 they stated:

Independent of whether clauses 4 and 5 operate as a Negative Covenant with lien 
exceptions, any subordination by CIBC under the terras of the Debenture, orthe 2000 
Credit Agreements is effective respecting the CSA.

[45] This argument was further detailed in the Court of Appeal at p. 136 of the 
transcript in the following exchange between Rowe, J. A. and Greg Smith, counsel for 
RBC:

Justice Rowe: That’s fine. I just haven’t understood the point, are you saying 
that if there is subordination under the Debenture, it doesn’t matter what’s in 
the GSA, there is subordination under the GSA as well?

Mr. Smith: Yes.

(ii) On page 144 of the Transcript, Mr. Smith makes the following argument:

Is the subordination that has been determined to have been given, given to the 
same collateral that you’re now trying to use this GSA to assert your priority.
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And if it is, then whatever liability you’ve secured by the GSA is subject to 
an existing subordination...

(iii) On page 148 of the Transcript, there is the following exchange between 
Madam Justice Welsh and Mr. Smith:

Madam Justice Welsh: Well, are you saying, in respect of the GSA, anything 
more than when it came to making the GSA, there was an already existent 
agreement and in the absence of having tom that agreement up, you interpret 
the GSA in light of the fact that you already had these prior commitments.

Mr. Smith: Yes. And that includes the specific subordinations that GMAC 
had and John Deere. They don’t get erased just because of the GSA.

(iv) At page 150-153, there is the following exchange between Madam Justice 
Cameron and Mr. Smith:

Madam Justice Cameron: Now, in respect ofyour clients, their interests arose 
after the PPSA was brought in and after the GSA?

Mr. Smith: RBC’s bid (sic), yes, I can’t speak to -

Madam Justice Cameron: So why for the purpose of, why for the purpose of 
- I mean, I can see an argument in respect of those persons, for whom 
subordination worked between the debenture and the GSA. It seems to me 
that that’s one thing because you’ve got a bunch of people who say hang on 
now, we got this GSA and in the meantime we got some rights and you can’t 
by virtue of this GSA wipe us out. We got interests here. But for a client who 
was not involved prior to the GSA, why should you be concerned about the 
Debenture and why should you use the Debenture to interpret their rights.

Mr. Smith - Because section 41 says that I, as a third party, can rely on 
subordination by CISC, whether it’s in the security agreement or otherwise 
and this is part of the “or otherwise”. And if they kinda fell asleep at the 
switch in 1985, that’s their problem. It still exists. In fact, that they didn’t 
fall asleep because they’re relying on it, they continued with their 
Supplemental Debentures, and they’re using it to gain first in time for 1985.
That’s important to them. So they are still relying on this document. They 
only way that-

Madam Justice Cameron: ...you’ve got to actually get rid of, in your view, the 
Debenture before you can say, in your relationship with Hickman’s, before

1
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you can say to somebody who comes much later down the road, you can’t go 
back to that document which even the parties might no longer see as being 
important.

Mr. Smith: I can go back to it as a document that contains a subordination by 
CBC or me, that I can take the time - for me the third party, in the same way

m

1

(v) At page 156, Mr. Smith makes the following argument:

Well, in terms of the GSA, let’s just work with the GSA. I don’t see it, let’s 
say. Now I look otherwise, there are other documents I can look to, I can look 
to a letter, I can look to a credit agreement, I can look to an existing valid 
enforceable mortgage. What’s confusing, I think, is that this subordination 
is tied up in a security agreement in and of itself, but that doesn’t make it any 
less subordination that I can rely on as part of the “or otherwise” as it relates 
to the GSA.

(vi) At page 170 of the Transcript, there is the following exchange between 
Madam Justice Welsh and Mr. Smith:

Madam Justice Welsh: And my second question is I wanted to make sure 
because I think you started to answer my question from this morning about 
the PPS A and the GSA, am I correct in understanding your argument is that 
the Credit Agreement is critical and is relevant and the Debenture is also still 
relevant and as Justice Rowe would say it wouldn’t matter which either of it 
was, if we’ve got one or the other and you get the subordination coming out 
of either one, then that’s all you need.

Mr. Smith: Yes.

(vii) At pages 173-175, the following exchange occurs between Mr. Smith and 
Madam Justice Cameron:

Mr. Smith: ...I only make this comment, that it has not been determined 
whether any of these comments before the court are still out there waiting for 
a decision, come within the definition of the permitted encumbrancers as the 
receiver put it and as Justice Hall put it. And I refer to page 28, paragraph 72 
of his decision where he talks about what is the purpose of the hearing before 
him and what was not the purpose. And that paragraph about half way down 
the right hand side of the sentence that begins- the sentence before, “It is only 
necessary therefore for the third party claiming the benefit of the

20
05

 N
LT

D 
12

2 
(C

an
LI

l)



307

r
i

r

m

m

m

m

1

Page: 26

subordination to be able to establish that it is one of the class of persons.”
So, all that he was interested in is establishing whether there was 
subordination. It would be left to a later day for individuals to come within 
it. And I know Mr. Kendall has, you know, suggested that RBC may not 
come within that class. Well, I disagree with that view. There’s been no 
determination of that point, been no evidence led before Justice Hall.

So we all had to come back at another day, but on our own individual matters 
to decide whether or not we fit within this category.

Madam Justice Cameron: The only point from the perspective of this side of 
things is if you have to make statements and there are in fact differences, 
depending on where you fit in along the way, then presumably we’re not 
going to be of any assistance unless we particulate where those division lines 
are.

[46] The Newfoundland and Labrador Court of Appeal recently set out the 
applicable test for res judicata and issue estoppel in Furlong v. Avalon 
Bookkeeping Services Ltd. (2004), 239 Nfld. & P.E.I.R. 197 (NLCA). The Court 
of Appeal cited the following tests in relation to res judicata and issue estoppel:

- res judicata

13 The modem doctrine of res judicata has its source in Henderson v. Henderson, 
[1843-60] All E.R. Rep. 378, where Wigram V.C. stated, at pp. 381-382:

In trying this question, I believe I state the rule of the court correctly, when 
I say, that where a given matter becomes the subject of litigation in, and of 
adjudication by, a court of competent jurisdiction, the court requires the 
parties to that litigation to bring forward their whole case, and will not 
(except under special circumstances) permit the same parties to open the 
same subject of litigation in respect of matter which might have been brought 
forward as part of the subject in contest, but which was not brought forward 
only because they have, from negligence, inadvertence, or even accident, 
omitted part of their case. The plea of res judicata applies, except in special 
case, not only to points upon which the court was actually required by the 
parties to form an opinion and pronounce a judgment, but to eveiy point 
which properly belonged to the subject of litigation and which the parties, 
exercising reasonable diligence, might have brought forward at the time.

14 The above statement in Henderson has come to be known as "cause of action 
estoppel". The difference between it and "issue estoppel" was highlighted by Higgins
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J. of the High Court of Australia in Hoystead v. Federal Commission of Taxation 
(1921), 29 C.L.R. 537, atpp. 560 and 561:

I folly recognize the distinction between the doctrine of res judicata where 
another action is brought for the same cause of action as has been die subject 
of previous adjudication, and the doctrine of estoppel where, the cause of 
action being different, some point or issue of fact has already been decided 
(I may call it "issue-estoppel").

15 Green J. A. for this Court (now Green C J.T.D.) considered the distinction between 
the two branches of res judicata in Quinlan v. Newfoundland (Minister of Natural 
Resources) (2000), 192 Nfld. & P.E.I.R. 144, at paras 6 and 7:

... The principles underlying the res judicata doctrine are the promotion of 
finality of litigation and the prevention of a multiplicity or fragmentation of 
proceedings. Subject to the restrictive rules respecting reopening a case on 
the grounds of mistake or fraud or to allow for the reception ofnew evidence, 
a litigant ought not to be able to retry a cause of action, or to claim any relief 
flowing therefrom, that has already been litigated between the same parties 
or their privies (often referred to as "cause of action estoppel" or "merger" of 
the cause of action in the original judgment).

The doctrine also applies (sometimes referred to as "issue estoppel") to 
prevent a litigant from relitigating an issue that was fundamental to, and was 
decided in, previous litigation between the same parties or their privies even 
though the causes of action in the two proceedings were not identical....

16 The definition of "issue estoppel" in Hoystead was adopted by Dickson J. (later 
C.J.) in Angle v. Minister of National Revenue, (1974), [1975] 2 S.C.R. 248, at p.
254. On the same page, Dickson J. gave approval to the three requirements for issue 
estoppel which Lord Guest listed in Carl Zeiss Stiftmg v. Rayner AKeeler Ltd. (No.
2), [1967] 1 A.C. 853 (H.L.), at p. 935, namely:

... (1) that the same question has been decided; (2) that the judicial decision 
which is said to create the estoppel was final; and, (3) that the parties to the 
judicial decision or their privies were the same persons as the parties to the 
proceedings in which the estoppel is raised or their privies. ...

17 The requirements for cause of action estoppel were identified a year later in Town 
of Grandview v. Doering, [1976] 2 S.C.R. 621, and were subsequently precised by 
Hewak C.J.Q.B. in Bjarnarson v. Manitoba (1987), 48 Man. R. (2d) 149, at para. 6, 
as follows:

Page: 27

20
05

 N
LT

D
 12

2 (
Ca

nL
II)



309

r

r

rm

Page: 28

The Supreme Court of Canada in the case of Town of Grandview v. Doering 
... identified four criteria that must be present before the doctrine of cause of 
action estoppel would apply:

1. There must be a final decision of a court of competent jurisdiction in 
the prior action;

2. The parties to the subsequent litigation must have been parties to or 
in privy with the parties to the prior action (mutuality);

3. The cause of action in the prior action must not be separate and 
distinct; and

4. The basis of the cause of action and the subsequent action was argued 
or could have been argued in the prior action if the parties had 
exercised reasonable diligence.

Furlong v. Avalon Bookkeeping Services Ltd. (2004) 239 Nfld. & P.E.I.R. 
1978 at para. 13-17 (NLCA)

See also:

Quinlan v. Newfoundland (Minister of Natural Resources) (2000), 192 Nfld. 
& P.E.I.R. 144 (NLCA)

Danylukv. Ainsworth Technologies Inc. (2001), 201 DLR (4th) 193 (SCC)

R.L. Coolsaet of Canada Ltd., Re (1997), 45 C.B.R. (3d) 33 (Ontario Court 
of Justice (General Division)

Scherer v. Price Waterhouse [1985] O.J. No. 881 (Ontario Supreme Court - 
High Court of Justice)

Treasure Island Gardens Ltd. v. Lawson (1969), 13 C.B.R. (N.S.) 47 
(Ontario Supreme Court)

[47] Are the tests for issue estoppel satisfied?

(i) That the same question has been decided:
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Yes. The central issue of whether unperfected PMSIs rank in 
priority to CIBC has already been decided by the Court of 
Appeal.

(ii) That the judicial decision which is said to create the estoppel was 
final.

Yes. The Court of Appeal Judgment was a final decision which 
has not been appealed. RBC and Cedarapids had the right to seek 
leave to appeal to the Supreme Court of Canada but chose not to 
do so.

(iii) That the parties to the judicial decision or their privies were the 
same persons as the parties to the proceedings in which the 
estoppel is raised or their privies.

Yes. RBC and Cedarapids filed written arguments before the 
Court of Appeal, attended the hearing of the appeal and presented 
their arguments to the Court of Appeal on this issue. Any other 
arguments that RIBC and Cedarapids wanted to make could have 
been argued at the Court of Appeal if RBC and Cedarapids 
wanted those arguments considered.

(iv) The basis of the cause of action was or could have been argued.

Yes. In The Doctrine of Res Judicata in Canada (Second 
Edition) Butterworths 2004 at 51-52 the author, Donald J. Laing 
states:

The fundamental nature of the question cannot be changed by 
advancing it in a different fashion. Where different legal 
consequences flow from the same factual question, or the same 
factual question can be cloaked in different legal classifications or 
categorizations, the question is estopped since “re-engineering” a 
claim and the “never-ending ingenuity of counsel to create new 
formulations and characterizations cannot displace” issue estoppel.

...Within any one issue, there may be several arguments available 
which assist a party to secure a favourable determination of the issue
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and, although aparty may fail to advance certain arguments, the issue 
itself may nevertheless be estopped.

[48] I am also satisfied that the doctrine of cause of action estoppel applies in this 
situation in that the basis of the claim of RBC and Cedarapids was argued, or could 
have been argued, at the Court of Appeal. Hogue v. Montreal Trust Co. (1997), 162 
N.S.R. (2d) 32LA.); leave to appeal to SCC refused (1998), 167 N.S.R. (2d) 400n.

[49] I am satisfied that RBC and Cedarapids are simply attempting to relitigate what 
has already been argued before and determined by the Court of Appeal. It is 
necessary to bring finality to litigation. In Danyluk v. Ainsworth Technologies Inc. 
(2001), 201 DLR (4th) 193 at par. 18 (S.C.C.) the Court stated:

The law rightly seeks a finality to litigation. To advance that objective, it requires 
litigants to put their best foot forward to establish the truth of their allegations when 
first called upon to do so. A litigant, to use the vernacular, is only entitled to one bite 
at the cherry. The appellant chose the ESA as her forum. She lost. An issue, once 
decided, should not generally be relitigated to the benefit of the losing party and the 
harassment of the winner. A person should only be vexed once in the same cause. 
Duplicative litigation, potential inconsistent results, undue costs and inconclusive 
proceedings are to be avoided.

[50] I am not satisfied that there is any need for me to exercise any residual 
discretion that I may have to refuse to apply estoppel with respect to this matter.

Disposition.

[51] The appeals of RBC and Cedarapids are dismissed with costs in favour of 
CIBC and GMAC. It is ordered that:

1. The proceeds arising from the RBC Collateral in the amount of 
$1,134,500 be paid by the Trustee to GMAC less the Trustee’s 15 
percent withholding fee under the Costs Allocation Plan of the 
Receivership Order,

2. That GMAC pay to CIBC, pursuant to the Priority Agreement in 
place between them, the sum of $240,000 less the Trustee’s fee 
under the Costs Allocation Plan hereinbefore referred to;
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3. That the proceeds from the Cedarapids Collateral in the amount 
of $1,876,500, less the hereinbefore mentioned Trustee’s fees 
under the Cost Allocation Plan, be paid by the Trustee to GMAC;

4. That GMAC pay to CISC the sum of $1,867,500, less the 
Trustee’s fee under the Cost Allocation Plan, as acknowledged as 
owing by GMAC to CIBC under the Priority Agreement in place 
between them.

I order that CIBC and GMAC have their costs in this matter on the party and party 
scale as taxed.

PW

Justice

m
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Birenbaum Steinberg Landau Savin & Colraine lip

Suite 1OOO - 33 Bloor Street Bast 
Toronto, Canada M4W 3H1Barristers 8 Solicitors

This is EXHIB “ referred to)in the
Affidavit of _ £ \ erfa

L°l Telephone: (416) 961-4100
Fax:(416)961-2531

Sworn before me at Craig Colraine

in11*- ' “ • .
t

Direct Dial: (416) 961-0042 
Email: colraine@bslsc.com

David Cassin
Direct Dial: (416) 642-8818 

Email: cassin@bslsc.com

September 9,2019

VIA EMAIL djmiller@tgf.ca /rbengino@jgf.ca

DJ Miller / Rachel Bengino 
Thornton Grout Finnigan 
100 Wellington Street West, Suite 3200 
Toronto, Ontario 
M5K 1K7

Dear Ms. Miller and Ms. Bengino:

Re: Receivership of Distinct Infrastructure Group Inc. et al.
Court File No. CV-19-00615270-00CL

We are counsel to Chris Aron Wood and Mega Diesel Holdings Ltd., creditors of Distinct 
Infrastructure Group Inc. (“DIG”). We write seeking your consent to lift the stay imposed by the 
March 11,2019 Order of Justice Hainey (the “Receivership Order”) to allow an ongoing appeal to 
proceed before the Court of Queen’s Bench of Alberta.

As you are aware, prior to the appointment of the Receiver, our clients were attempting to enforce 
outstanding judgments against DIG (and its related wholly-owned subsidiaries) in Alberta, in the 
amount of approximately $575,000.00.1

In their attempt to enforce the outstanding judgments, an issue arose as to the priority over certain 
assets registered in the Alberta Personal Property Registry as between our clients and Royal Bank 
of Canada (the “Priority Dispute”).

Master Schlosser, of the Court of Queen’s Bench of Alberta, granted an Order in the Priority 
Dispute in favour of RBC and DIG, from which our clients have appealed (the “Schlosser Order”). 
However, as a result of the Receivership Order, our clients are estopped from pursuing their appeal 
of the Schlosser Order in Alberta.

1 Order of Master Smart in the amount of $422,398.81 plus interest and costs (Court of Queen’s Bench of Alberta
Court File No. 1703-13921) and Order of Master Schlosser, in the amount of $149,922 plus interest and costs (Court 
of Queen’s Bench of Alberta Court File No. 1703-21939).
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mailto:djmiller@tgf.ca
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We understand that our clients’ Alberta counsel served your office on or about April 23,2019 with 
a copy of the Notice of Appeal in the Priority Dispute, as well as the appeal materials filed with 
the Court of Queen’s Bench of Alberta.

On review of the Receiver’s publicly filed materials, there is a substantial risk that there will be no 
funds available from which our clients may seek to enforce their outstanding judgments.

Given that the Priority Dispute is currently a live issue before the Alberta courts, it is our view that 
the stay imposed in this matter is resulting in a material prejudice as against our clients and should 
properly be lifted in order to allow the appeal of the Schlosser Order to proceed.

As such, we seek your written consent, pursuant to the Receivership Order, to lift the stay imposed 
in order to allow the Appeal of the Schlosser Order.

Should you fail to provide consent to lift the stay, we have instructions to bring a motion forthwith 
seeking to lift the stay, and will seek costs against the Receiver as a result.

We look forward to receiving your response by no later than Monday. September 16.2019. Failing 
which, we will proceed to arrange for a motion on this issue.

Sincerely,
BIRENBAUM, STEINBERG, LANDAU, SAVIN & COLRAINE LLP

David Cassin 
DC

cc Clients
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From the Desk of:Bosecke & 
Associates

Barristers & Solicitors

#102. 9333 - 47 St NW 
Edmonton. Alberta TSB 2R7

p. 780.469.0494 

f. 780.469.4181 
http://edmontonlaw.ca

SAL TINAJERO, BA, Jlf 
s.tinajero@edmontonlaw.ca

ELAINE FULTON- Legal Assistant 
e.fullon@edmontonlaw.cai

April 23,2019

Bishop & McKenzie LLP 
23, 10180-101 Street 
Manulife Place 
Edmonton AB, T5J 1V3 
Counsel for iVac Services West 
Inc. and Distinct Infrastructure 
Group Inc.

Attention: Graham Sanson 
Email: GSanson@bmlIp.ca 
File No. 105031-011

Dear Counsel:

Fasken Martineau DuMoulin 
LLP
350 7"’ Avenue SW, Suite 3400 
Calgary, Alberta T2P 3N9 
Counsel for the Royal Bank of 
Canada

Attention: Arif Chowdhury 
Email:achowdhury@fasken.com 
File No. unknown

Our File Number.: 2402818/ST

Sent via Email and Courier

Thornton Grout Finnigan 
LLP
Toronto Dominion Centre 
Suite 3200, P.O. Box 329 
Toronto, ON, M5K 1K7 
Counsel for the Receiver, 
Deloitte Restructuring Inc.

Attention: Rachel Bengino 
Email: rbengino@tgf,ca 
File No. 300-204

Re: Chris Aron Wood and Mega Diesel Holdings Ltd. v Mega Diesel Excavating Ltd. and
Distinct Infrastructure Group Inc.
Court File Number: 1703-13921
Appeal of Order of Master W.S. Schlosser, dated March 11, 2019

Please find enclosed the following documents for service upon you as Counsel in these proceedings:
• Filed transcript of Application heard before Master L.A. Smart on February 15, 2019;
• Filed transcript of Application heard before Master W.S. Schlosser on March 11, 2019; and
• Brief filed on behalf of the Appellants.

As a professional courtesy, our office will not take any further steps in this matter or require any further 
documents from any party until after the issue regarding the stay of proceedings pursuant to the Order 
Appointing Receiver of the Ontario Superior Court, dated March 11, 2019 is dealt with.

Yours truly.

http://edmontonlaw.ca
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OVERVIEW AND SUMMARY OF POSITION

1. This is an appeal of an Order of Master W.S. Schlosser directing that a writ of enforcement 

registered in the Alberta Personal Property Registry (the “PPR”) be discharged against 

certain equipment and that certain monies held in trust by Ritchie Bros. Auctioneers 

(Canada) Ltd. (“Ritchie Bros.”) be paid to the Royal Bank of Canada (the “RBC”).

2. Prior to the sale of the equipment by Ritchie Bros., the Defendants to this action, Distinct 

Infrastructure Group Inc. (“DiG”) and iVac Services West Inc. (“iVac”), being the 

successor by amalgamation of Mega Diesel Excavating Ltd. (“Excavating”), had granted a 

General Security Agreement to the RBC against all their present and after acquired 

personal property.

3. Subsequent to the registration of the RBC’s General Security Agreement, the Plaintiffs 

obtained judgments against the Defendants in amounts totaling not less than $572,320.81 

plus interests and costs.

4. At the time of the sale of the equipment by Ritchie Bros., the RBC agreed to waive its 

security interest in the equipment in exchange of receiving a voluntary payment of at least 

$2 million from the Defendants to this action, which it did receive in full. The Appellants 

rely on section 40 of the Personal Property Act, RSA 2000, c P-7 and argue that they are 

entitled to enforce the waiver agreement between the RBC and the Defendants.

5. Further, or in the alternative, the Appellants served a garnishee summons on Ritchie Bros, 

that would have required Ritchie Bros, to pay the total amount of $583,749.87 into Court 

for the benefit of the Defendants’ judgment creditors.

MATERIALS BEFORE THIS COURT

6. The materials before this Court consist of the following:

a. Affidavit of William Numberger, sworn on December 18,2018;

b. Affidavit of William Numberger, sworn January 4,2019;

c. Affidavit of Chris Aron Wood, sworn February 7,2019;

d. Supplemental Affidavit of William Numberger, sworn February 8,2019;

e. Supplemental Affidavit of Beth Marie Brown, sworn February 14,2019;

f. Transcript of proceedings before Master L.A. Smart, heard on February 15,2019.

g. Affidavit of Gary Ivany, sworn March 1,2019;



320
3

h. Transcript of proceedings before Master W.S. Schlosser, heard on March 11,2019;

i. Appeal Brief of Chris Aron Wood and Mega Diesel Excavating Ltd., filed April 

23,2019;

j. Respondent Brief of Distinct Infrastructure Group Inc. and iVac Services West Inc, 

to be filed.; and

k. Respondent Brief of the Royal Bank of Canada, to be filed.

RELEVANT FACTS

Security Interests

7. On September 21,2016, the Respondents, Distinct Infrastructure Group Inc. (“DiG”) and 

Mega Diesel Excavating Ltd. (“Excavating”) entered into a General Security Agreement 

with the Royal Bank of Canada (the “RBC”) where DiG and Excavating granted the RBC 

a security interest in all their present and future personal property. This General Security 

Agreement was properly registered with the Alberta Personal Property Registry (the 

“PPR”).

8. Excavating has since been amalgamated into iVac Services West Inc. (“iVac”).

9. On July 31, 2017, Master L.A. Smart granted a Consent Judgment in the within action to 

the Appellants, Chris Aron Wood (“Wood”) and Mega Diesel Holdings Ltd. (“Holdings”) 

in the amount of $422,398.81. The Appellants registered a Writ of Enforcement in the PPR 

against 17 of the serial number goods owned by iVac, including the following motor 

vehicles:

Description Serial No.

2013, Western Star, 4900SA, 2000 Gallon Tri

Drive, Hydro Vac Truck

5KKPALDRXDPFA9979

2014, Western Star, 4900SA, 2000 Gallon Tri

Drive, Hydro Vac Truck

5KKPALD12EPFP3871

2014, Western Star, 4900SA, 2000 Gallon Tri

Drive, Hydro Vac Truck

5KKPALD10EPFP3 870



2014, Western Star, 4900SA, 2066 Gallon Tri 5KKPALD12FPGK2956

Drive, Hydro Vac Truck

(the “Subject Vehicles”)

10. In a different court action [Court of Queen’s Bench action number 1703-21939], the 

Appellants sued Distinct Infrastructure Group Inc. (“DiG”) for payment on an outstanding 

debt (the “Second Action”). On September 13, 2018, Master W.S. Schlosser granted an 

Order for Summary Judgment in the amount of $149,922.00 plus interest and costs against 

DiG. The Appellants properly registered a Writ of Enforcement in the PPR with 

registration no. 18101524102.

September 13,2018 Order for Summary Judgment by Master Schlosser, TAB A 

Auction and Sale of Eauinment

11.. On or about December 11,2018, DiG and iVac directed Ritchie Bros Auctioneers (Canada) 

Ltd. (“Ritchie Bros”) to conduct an auction in Edmonton, Alberta and in Toronto, Ontario 

(the “Auction”) to sell various equipment owned by the Respondents (The “Equipment”), 

including the Subject Vehicles. The total proceeds from the Auction by Ritchie Bros, 

totaled $8,235,711.00. Of these total proceeds, approximately $4,200,000.00 was paid to 

prior secured creditors. Priority over the remaining $4,035,711.00 (the “Net Proceeds”) is 

the main issue of this Appeal.

Para 13 of Affidavit Sworn by William Numberger on December 18,2018.

12. When the Respondents approached the RBC to approve the sale, the parties agreed that in 

exchange of the RBC approving the sale, DiG would make a voluntary prepayment of the 

principal in an aggregate amount of at least $2 million towards the [RBC] Term Loan (the 

“Agreement”). This payment was to be in addition to any other regularly scheduled 

payments. As part of the Agreement, the RBC sent what it called a “waiver” to Ritchie 

Bros.

Exhibit “A” to Affidavit of William Numberger, dated February 8,2019.

13. The waiver that the RBC acknowledged sending to Richie Bros, (the “Waiver”) expressly 

states that “We [the RBC] have no interest in the Equipment nor in the proceeds from the



sale thereof, or alternatively, we have a valid interest in the Equipment but do not wish to 

receive the proceeds from the sale thereof.” The Waiver defines Equipment to include all 

four Subject Vehicles.

Exhibit “A” to Supplemental Affidavit of Beth Brown, dated February 14,2019. 

Exhibit “G” to the Affidavit of Gary Ivany, dated March 1,2019.

14. Upon receiving the Waiver, Ritchie Bros, contacted the Appellants’ counsel requesting a 

payout statement and advised that the Appellants should expect to receive full payment of 

the amount owing to them.

Exhibit “B” to Affidavit of Chris Aron Wood, dated February 7,2019.

15. On or about January 9,2019, a representative from Ritchie Bros, advised the Appellants’ 

counsel that DIG would be disputing any fund being paid out to the Appellant.

Exhibits “C” and “D” to Affidavit of Chris Aron Wood, dated February 7,2019.

16. On January 11, 2019, fire counsel for the Appellants filed a Garnishee Summons for the 

Second Action against Ritchie Bros, (the “Garnishee Summons”). Richie Bros, was 

properly served with the Garnishee Summons on January 14,2019.

Garnishee Summons issued for Court of Queen’s Bench Action No. 1703-21939, 

TAB B.

17. When the Appellants’ counsel contacted counsel for the RBC to inquire about its position. 

Counsel for the RBC confirmed that:

a. The RBC has knowledge of the auction and sale of the Subject Vehicles;

b. The RBC did not control the sale and auction of the Subject Vehicles;

c. The RBC has not made any formal demands for any proceeds from the sale of the 

Subject Vehicles. Rather, it is Distinct and iVac who voluntarily intend to pay the 

entire Net Proceeds of the sale of the Subject Vehicles to the RBC; and

d. The RBC Secured Indebtedness is comprised of a credit facility that would allow 

Distinct, iVac, or any other Distinct Affiliates to re-draw any amounts applied 

towards this RBC Secured Indebtedness. Distinct, iVac or any other Distinct 

Affiliate could re-draw the entire amount of the net sale proceeds of the Subject 

Vehicles that Distinct and iVac wish to apply to the RBC Secured Indebtedness.



Exhibit “E” to Affidavit of Chris Aron Wood, dated February 7,2019.

18. On January 21,2019, Gary Ivany, a representative from the RBC, confirmed with John 

Nashmi, DiG’s Chief Financial Officer, that Ritchie Bros, had deposited funds in excess of 

$2 million into DiG’s bank accounts and was looking to have these funds paid to the RBC.

Exhibit “F” to Affidavit of Gary Ivany, sworn March 1,2019.

19. At the time of the original application. Counsel for DiG and iVac confirmed that the RBC 

has already been paid close to $3,00,000 by the Defendants and Ritchie Bros, held 

approximately $1 million pending resolution of this dispute.

Transcript of proceedings before Master Smart on February 15,2019, page 7.

ISSUES

20. This is a priority dispute between the Appellants and the RBC with regards to the Net 

Proceeds of sale of the Subject Vehicles deriving from the Auction. This issue can be 

resolved by answering the following questions:

e. Did the RBC waive its security interest to the Subject Vehicles and can the

Appellant enforce such waiver?

f. What is file effect of the Garnishee Summons?

21. The Appellants take the position that the RBC waived its security interest to the Subject 

Vehicles and that the Appellants can enforce such waiver. Further, the Garnishee Summons 

was validly issued and Ritchie Bros, ought to have paid the required amount into Court.

PREVIOUS DECISION

22. This matter was first heard by Master Smart on February 15,2019. At that initial hearing. 

Master Smart correctly identified the issue before the court being whether the Agreement 

between the Respondents and the RBC to have Ritchie Bros, pay the funds to DiG allowed 

for the Appellants’ writ to attach. Master Smart pointed out that as there was no connection 

between the payment to be made pursuant to the Agreement and the Net Proceeds, there 

was a risk that the Court would rule in a manner that would negatively affect the RBC. As 

the RBC chose not to attend that initial application, despite having been informed of the 

same. Master Smart adjourned the matter and directed counsel for DiG and iVac to send a 

formal notice of the application to counsel for the RBC. Master Smart went on to warn that



any subsequent attempts [by the RBC] to enforce their security against the funds will not 

be received positively by the Court.

Transcript of proceedings before Master Smart on February 15,2019.

23. The matter was then heard by Master Schlosser on March 11,2019. At that time. Master 

Schlosser, without reviewing any Affidavits filed on behalf of the Respondents or the RBC, 

and without hearing any representations from counsel for the RBC, quickly ruled that:

g. the Appellants could not rely on the Agreement or on the Waiver because the

Appellants were not parties to the Agreement; and

h. The Garnishee Summons was subject to the RBC’s security interest.

24. Accordingly, Master Schlosser directed that the entirety of the Net Proceeds be paid 

directly to the RBC.

Transcript of proceedings before Master Schlosser on March 11,2019.

Order of Master Schlosser, dated and filed on March 11,2019, TAB C.

STANDARD OF REVIEW

25. An appeal of a decision of a Master of the Court of Queen’s Bench of Alberta is a de novo 

proceeding with no deference owed to the Master’s decision, and therefore the standard of 

review is correctness

Bahcheli v Yorkton Securities Inc. 2012 ABCA166, TAB D.

ARGUMENT

Issue 1: Waiver of Security Interest bv the RBC to the Subject Vehicles and Enforceability

General Overview of this Section

26. Master Schlosser erred in ruling that the RBC did not waive its security interest to the 

Subject Vehicles, and even if it did, that the Appellants, as third parties, cannot enforce 

such Waiver.

27. To succeed in portion of the Appeal, the Appellants must demonstrate that the RBC waived 

its security interest to the Equipment (including die Subject Vehicles) and that the 

Appellants were part of the class of persons intended to benefit from such waiver. The



statutory framework in which the Appellants rely is derived from section 40 of the Personal 

Property Security Act, RSA 2000, c P-7, (the “PPSA”), which states that:

A secured party may, in a security agreement or otherwise, subordinate the 

secured party’s security interest to any other interest, and the subordination 

is effective according to its terms between the parties and may be enforced 

by a third party if the third party is the person or one of a class of persons 

for whose benefit the subordination was intended.

Section 40 of the Personal Property Security Act, RSA 2000, c P-7, TAB 

E.

28. When interpreting this clause. Courts have stated that [s.40] of the PPSA conferred a 

statutory right on a secured party to waive the priority given him by the PPSA and a 

corresponding right on the beneficiary of such a waiver...to enforce it. Because of this 

provision, the PPSA will not prevent a subsequent credit grantor from claiming priority 

over a prior secured creditor where the latter has agreed to subordinate its claim. The 

question is whether the alleged subordination clause actually had that effect.

Chiips Inc. v Shyview Hotels Limited, 1994 ABCA 243 at paras 10-11, TAB F.

Waiver of Security Interest

29. Waiver occurs when one party to a contract or to proceedings takes steps which amount to 

foregoing reliance on some known right or defect in the performance of the other party. 

The essentials of waiver are two-fold (i) full knowledge of the deficiency and (ii) the 

unequivocal intention to relinquish the right to rely on it. It is not necessary that the 

intention be expressed in a formal legal document. It may be expressed in some informal 

fashion or may be inferred from conduct. In whatever fashion the intention to relinquish 

the right is communicated, however, the conscious intention to do so is what must be 

ascertained.

The Maritime Life Assurance Company v. Saskatchewan River Bungalows Ltd ,[1994] 

2 SCR 490, TAB G.

30. In this case, the RBC’s intentions to waive its security interest are clearly set out in the 

Agreement and confirmed by the Waiver it sent to Ritche Bros.
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31. The Agreement outlined in the email correspondence dated December 19,2019 between 

Gary Ivany, the RBC’s Representative, and William Numberger, the Respondent’s 

representative, states that:

The RBC would consent to the asset disposition [including the Subject 

Vehicles] on the strict condition that immediately upon such disposition,

DiG shall make a voluntary prepayment of principal in an aggregate

amount of at least $2 million towards its Term Loan.. .“Failure to make 

such prepayment to the Term Loan.. .shall result in an Event of Default 

under the Credit Agreement. [Emphasis Added]

[Exhibit “A” to Affidavit of William Numberger, dated February 8,2019.

32. There is no necessary connection between the Net Proceeds from sale of the Equipment 

and the voluntary payment that was to be made by the DiG. In other words, the RBC did 

not actually request or require payment of any portions from the Net Proceeds; rather, the 

RBC only requested that the Respondents make a subsequent voluntary payment of $2 

million to pay down its debt to the RBC. It can very reasonably be implied that DiG can 

make the voluntary payment from any of its resources, and that it can use the entirety of 

the Net Proceeds for other purposes, such as to maintain its operations or to pay down debts 

owed to other creditors.

33. This proposition is strengthened by the wording of the Waiver document that the RBC sent 

to Ritchie Bros, on December 19,2018. Such Waiver provided the RBC with the following 

two options for dealing with proceeds of sale in the equipment being offered for sale at the 

Auction, for which the RBC selected Option 1:

Option 1: “We have no interest in the Equipment nor in the proceeds from the sale 

thereof, or, alternatively, we have a valid interest in the Equipment but do not wish 

to receive the proceeds from the sale thereof.

Option 2: We represent that we have a valid security interest in the Equipment and 

are entitled to the proceeds thereof. You are authorized to sell the Equipment Our 

security interest in the Equipment and the proceeds from the sale thereof is hereby 

released on the condition that we will receive the lesser of...

a) The Net Proceeds generated from the sale of the Equipment. Net Proceeds 

being gross proceeds of the sale of the Equipment less amounts owing to



(i) prior ranked secured creditors, if any, and (ii) Ritchie Bros. 

Auctioneers for commission charged and costs incurred; or

b) $___________ on or about ianuarv 7. 2019 with a per diem rate of

$________ thereafter (inclusive of all applicable taxes), being the

amount that we are owed which is secured by, among other things, the 

Equipment.

Exhibit “A” to Supplemental Affidavit of Beth Brown, dated February 14,2019.

Exhibit “G” to the Affidavit of Gary Ivany, dated March 1,2019.

34. The Agreement and Waiver documents speak for themselves. With full knowledge of its 

rights and entitlement to over $4 million of the Net Proceeds, the RBC clearly and 

unequivocally waived its rights to the Net Proceeds and selected Option 1 in the Waiver. 

Had the RBC intended to receive any of the Net Proceeds from the Auction sale, it would 

have clearly selected Option 2. This selection was a clear, conscious and unequivocal 

selection by the RBC.

35. The only reasonable inference that can be derived from the RBC selecting Option 1 is that 

the RBC relied on its Agreement with the Respondents and accepted a voluntary payment 

of at least $2 million as full satisfaction for consenting to the sale of the equipment at the 

Auction. Counsel for the RBC confirmed that the RBC had not made any formal demands 

for the Net Proceeds despite having full knowledge of the sale. From this, it can be 

reasonably assumed that the RBC clearly intended the Net Proceeds to be used by the 

Respondents for other purposes, such as continuing its operations and paying other 

creditors.

Exhibit “E” to Affidavit of Chris Aron Wood, dated February 7,2019.

36. Further, given that, prior to the original application being heard, the RBC had been 

voluntarily paid around $3 million from the Defendants, the Agreement between the RBC 

and the Respondents was fully satisfied.

Enforcement bv Subsequent Creditors

37. For the purposes of this Appeal, it is important to distinguish between a subordination of a 

security interest and an abandonment, release or waiver of a security interest. A secured 

party who releases [or waives] a security interest does not merely subordinate his security
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interest. The release extinguishes the security interest, and the secured party is not 

thereafter permitted to assert his security interest in the collateral.

Alberta Personal Property Security Act Handbook, 4th Ed. (Carswell: Toronto 

1995), Cuming and Wood, at page 380, TAB H.

In Re Hickman Equipment (1985) Ltd. (In Receivership), 2005 NLTD 122 at para 

27, TAB I.

38. While s. 40 of the PPSA is typically used to interpret subordination clauses found within 

various general security agreements, it can also be applied to the enforcement of a waiver 

agreement, such as the Agreement and Waiver in this case. As already expressed in this 

Brief, the RBC agreed to waive its security interest to the Equipment in exchange of 

receiving a voluntary payment from DiG of at least $2 million. There was no necessary 

connection between the Net Proceeds and the voluntary payment laid out in said 

Agreement.

39. As a waiver fully extinguishes a party’s rights to the collateral, the Agreement and Waiver 

rendered the RBC am unsecured creditor of DiG and iVac in so far as the Net Proceeds are 

concerned. The RBC’s security interest to the Equipment was fully extinguished to the 

benefit of all subsequent creditors.

40. It cannot be said that the RBC intended DiG or iVac to keep the entirety of the Net Proceeds 

in priority to the Appellants, who have a valid interest registered in the PPR. Such 

reasoning would run against the purpose of the PPR, which is the basis for determining 

priority between different creditors. As such, given that the RBC intended for DiG or iVac 

to receive the portion of the Net Proceeds that the RBC would have been entitled to had it 

not been for the Agreement and Waiver, the RBC also intended for the Appellants (as a 

creditor of DiG and iVac) to be paid in priority to DiG or iVac. Therefore, the Appellants 

are clearly within the class of persons for whom the RBC’s waiver was intended.

Issue 2: Effect of Garnishee Summons

41. Master Schlosser erred in finding that the Garnishee Summons was subject to the RBC’s 

security interest.

42. At the time the Appellants served the Garnishee Summons on Ritchie Bros., the RBC had 

forwarded its Waiver to Ritchie Bros, and the Appellants were the only remaining creditors 

of the Respondents with an interest [the two Writs] registered with the PPR.



43. Section 78 of the Civil Enforcement Act, states that a garnishee summons attaches to the 

garnished obligation when the garnishee summons is served on the garnishee, in this case, 

Ritchie Bros.

44. As was understood by all parties at the time of the Auction, Ritchie Bros, would pay the 

Net Proceeds to DiG, and, as far as Ritchie Bros, was concerned, the RBC would not 

receive any funds from the proceeds of sale of any of the Equipment. The only reasonable 

interpretation of such payment arrangement is that payment of the Net Proceeds to DiG 

was an obligation by Ritchie Bros, that, on the day of service of the Garnishee Summons, 

was payable to DiG, bringing this payment arrangement within the definition of “current 

obligation” that is set out in s. 77(l)(a) of the Civil Enforcement Act, RSA 2000, c C-15.

45. Given the above, regardless of any side agreements between the Respondents and the RBC, 

to satisfy its obligations under the Garnishee Summons, Richie Bros, should have paid the 

amount of $583,749.87 into Court.

CONCLUSION AND RELIEF REQUESTED

46. Master W.S. Schlosser erred in directing that the Appellant’s writ be discharged against 

the Subject Vehicles and by directing that the entirety of the funds held in trust by Ritchie 

Bros, be paid to the RBC.

47. At the time of the sale of the equipment by Ritchie Bros., the RBC waived its security 

interest in the equipment in exchange of receiving a voluntary payment of at least $2 

million from the Defendants to this action, which it received. Relying on section 40 of tire 

PPS A, the Appellants argue that they are entitled to enforce the waiver agreement between 

the RBC and the Defendants.

48. Further, or in the alternative, the Appellants served a garnishee summons on Ritchie Bros, 

that would have required Ritchie Bros, to pay the total amount of $583,749.87 into Court 

for the benefit of the Appellants, being the Defendants’ only judgment creditors with writs 

registered in the PPR.
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49. As such, the Appellants request an Order directing the RBC to pay to the Appellants the 

entire amount owing under both of their Judgments plus interests and costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 23™ DAY OF APRIL, 2019.

BOSECKE & ASSOCIATES

per

Sal Tinajero,
Solicitor for the Appellants, Chis Aron Wood 
and Mega Diesel Holdings Ltd.

im
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Proceedings taken in the Court of Queen's Bench of Alberta, Law Courts, Edmonton, Alberta

1

February 15,2019 Morning Session

Master Smart Court of Queen's Bench
of Alberta

G.W. Sanson

S. Tinajero
T. Selinske

For Mega Diesel Excavating Ltd. and Distinct 
Infrastructure GroUp Inc.
For C. Wood and Mega Diesel Holdings Ltd. 
Court Clerk

Discussion

MASTER SMART: Okay. That takes me to 24, Wood v. Mega Diesel
Excavating.

MR. SANSON: Good morning, Master. This is my application.
Sanson, first initial 'G' for the record. This is my application on behalf of the defendants. 
Distinct Infrastructure Group and Mega Diesel Excavating Ltd. Or, more accurately, the 
application is on behalf of iVac Services West Inc., which is the successor by 
amalgamation to the defendant Mega Diesel Excavating.

MASTER SMART: All right.

Submissions by Mr. Sanson

MR. SANSON: This application is seeking to remove the
plaintiffs' writ from four vehicles belonging to iVac that were sold recently. I'll try to give 
you a very brief background. The plaintiffs in this action obtained two judgments, one in 
this action and one in what I'll just refer to as the related action. These judgments total 
around $584,000 plus costs and interest.

The first judgment was granted in July 2017. A writ was filed and registered at PPR 
thereafter in September of 2017. Sometime later the plaintiffs amended their registration 
to include registration against certain vehicles owned by iVac. Those vehicles, however, 
are subject to a prior general security interest in favour of RBC. That security interest was 
granted in 2016 and registered at Personal Property Registry in September of 2016, around 
a year before the writ of enforcement.
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Pursuant to the priority rules in the Civil Enforcement Act, as a prior registered interest at 
PPR the plaintiffs' writ is subsequent — or the RBC security interest has priority to the 
defendants' writ, which was later registered. And the RBC secured indebtedness that's 
secured by this security agreement is about $53 million.

MASTER SMART: Hmm.

MR. SANSON: So it far exceeds the value of the amount sold at
auction. So the issue here is that there's four vehicles that the writ was registered against 
that were sold at an auction in December. The net proceeds of sale of those four specific 
vehicles is around a million dollars. Accordingly, the entire net proceeds should be payable 
to RBC as they have priority, and therefore nothing is left for the writ holders.

Right now the proceeds from those four vehicles are being held by Ritchie Bros, pending 
the determination of today's application.

MASTER SMART: M-hm.

MR. SANSON: The issue here is -- so what happened here is that
RBC — my friend takes the position that RBC did not direct the sale of these -- of this 
equipment.

MR. TINAJERO: The RBC — our position is that the RBC waived
their secured interest and that we are next in line. I do have an affidavit showing the waiver 
by the RBC.

MR. SANSON: I can clearly speak to that. So what happened
here was -- and I could pass up an affidavit similarly from RBC's counsel and my 
discussion with RBC's counsel and with my client and my client’s affidavit. There was a 
discussion between our client and RBC as to what would happen at this auction. The client, 
our client, contacted RBC in order to -- because a sale of roughly $8 million worth of 
equipment might be in breach of their agreement, and so they came to an agreement with 
RBC whereby the proceeds of the sale would be applied to various loans and credit 
facilities that make up the RBC secured indebtedness.

And so what my friend's affidavit shows is that there was an agreement that of the proceeds 
of sale, $2 million would be applied to a term loan, and the balance would be applied to a 
line of credit.

MR. TINAJERO: That's also not correct. That's not what's shown
in any of the affidavits.

2
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MR. SANSON: It's what's shown in my client's sworn evidence
and also with respect to what Mr, Stuart Brotman, counsel for RBC, has advised and has 
responded to my friend accordingly.

This case — so what happened - so there was an agreement between the parties, my client 
and RBC, I mean.

MASTER SMART: 
facilities, whatever?

MR. SANSON:

MASTER SMART:

MR. SANSON:

Were going to apply it on different credit

Yes.

All right.

___________ And so as a result of that, they did not direct
Ritchie Bros, to pay the proceeds to RBC directly but, rather, allowed or indicated that they 
wished the proceeds to go to the clients so that the clients could apportion the funds to the 
facilities as per their agreement. And that's what my friend here is referring to is there was 
a direction given to Ritchie Bros, that they were not seeking to receive the proceeds.

And so what I -- my friend is seek — as he mentioned, he's taking the position that this is a 
waiver of a security interest, and he's relying on, I believe, section 40 of the Personal 
Property Security Act, which he handed me this morning.

I don't know if you happen to have another copy for - I'll just hand up this highlighted 
section that my friend has provided.

And the issue here is that I don't — I think it would be a great leap to assume that the 
direction given to Ritchie Bros, constitutes a subordination of their interest. In this case, 
section 40 — well, first of all, I don't think that the direction given was necessarily a 
subordination agreement or anything that contemplated subordination. But, moreover, 
section 40 states that:

... the subordination is effective ... between the parties and may 
be enforced by a third party if the third party is the person or one 
of a class of persons for whose benefit the subordination was 
intended.

And I think in this case it's fairly clear on the evidence that this was not intended to benefit 
a writ holder, and there was no — and what happened was RBC, without knowledge of any
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writ, subordinated their interests perhaps only to the client, knowing that the money would 
come back to them and that I don't think this is something that's captured by section 40 as 
a subordination in favour of a class of persons when those class of persons were never 
contemplated. And, arguably, there's no evidence that RBC even had knowledge of the 
writ, likely would not have structured it this way if they would have known that would 
have become an issue.

MASTER SMART:

MR. SANSON:

Submissions by Mr. Tinajero

MR. TINAJERO:
includes the RBC's waiver.

MASTER SMART:

MR. TINAJERO:

MASTER SMART:

MR. TINAJERO: 
friend that -

Okay.

And I'll let my friend speak.

First of all. I'm going to pass up the affidavit that 

Right.

So the Court is —

Their letter, yeah, or whatever it is.

And I will also pass up the affidavit from my

MASTER SMART: Okay.

MR. TINAJERO: -- and I'll also pass up the affidavit that was filed
by my friend, outlining the agreement between the RBC and their client.

MASTER SMART: Okay. So this agreement says. We'll let you sell
$2 million worth of equipment, and you're to pay us $2 million?

MR. TINAJERO: You make a voluntary payment after the sale of
the vehicles.

MASTER SMART: M-hm. Right.

MR. TINAJERO: Our first position is -- to backtrack, our position
is (a) the borrowers, the debtors here, they're trying to enforce RBC's interests when the 
RBC is not even here to contest our client being paid out. They haven't taken a position as
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to our client's interest. It is the debtors who are trying to say that — who are trying to direct 
where the proceeds of the sale get paid to, and that is contrary to the provisions — and that 
would be contrary to the provisions of the Personal Property Security Act.

In this case, if anything, this would be a priority dispute between the RBC and our clients. 
The borrowers have no standing to bring this application. And, further, it's very clear from 
the evidence that the RBC did waive their entire interest against all those vehicles, and our 
clients were the next in line, so we are entitled to be paid out.

The RBC has not contested our position.

MASTER SMART: Have they been given notice of this application?

Submissions by Mr. Sanson

MR. SANSON: I have given notice of this application to counsel
for RBC, Mr. Brotman.

MASTER SMART: M-hm.

MR. SANSON: In Fasken in Ontario. His correspondence can
actually be found in that same affidavit of William Numberger at tab B, Exhibit B, in which 
he clarifies to my friend the nature of this agreement. I understand that the wording with 
respect to the $2 million doesn't speak to the entirety of what was agreed to. I note that that 
email is something after the fact confirming that $2 million is to be applied to the term loan 
specifically. However, as Mr. Brotman points out to my friend here in his email at Exhibit 
B, he states: (as read)

The auction could have potentially contravened one or more 
covenants in the loan document, so the borrower sought consent 
from RBC. In the course of those discussions it was agreed that 
the auction could proceed without triggering a breach and that the 
net proceeds would be applied against the indebtedness to RBC.

So it would be fair to say that RBC required that auction proceeds be applied against the 
indebtedness.

Submissions by Mr. Tinajero

MR. TINAJERO: And I would say this is an agreement between the
RBC and their client that was dealt with outside of the priority process. The RBC waived
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1 their security interests to the vehicles, allowing DIG to obtain the proceeds and then make
2 a voluntary payment, not necessarily from those proceeds but make a voluntary payment
3 to the RBC thereafter.
4
5 Further, it is our position that this is an -- if the - what it appears that DIG and the borrowers
6 wanted to do here: There is a credit facilitated with the RBC, which Mr. Brotman’s firm
7 has not been called. And, in fact, any of the proceeds that are applied to a loan can be
8 readvanced to the borrowers. In this case, there's more than ten signatories to the credit
9 agreement. We already have a judgment against two of them. There would be nothing

10 stopping the borrowers, or the debtors, from applying all of the proceeds to the RBC loan
11 and then drawing back on the different entities where we don't have a -- where we don't
12 actually have any recourse about ~ to.
13
14 This is an egregious way to try to circumvent paying a creditor of two judgments that
15 amount to $585,000. At the end of the day, the RBC is not contesting our priority, and in
16 fact, they did waive their interest to the vehicles.
17
18 Submissions by Mr. Sanson
19
20 MR. SANSON: Just to quickly respond to that, I think it's, you
21 know, perhaps incorrect to say that RBC is not contesting the position when they do seek
22 to receive these funds. And I think Mr. Brotman's position makes that clear that they do
23 intend to receive the net proceeds of sale.
24
25 Further, I think that a security interest can include future advances. It can include revolving
26 credit facilities. It's quite common for those to be secured interests.
27
28 And, further, I think the issue here is it's just simply a matter of one of priorities and whether
29 or not a waiver, in fact, occurred. I don't believe that the document provided to Ritchie
30 Bros, or any other actions by RBC necessarily constitute a waiver for the reasons I've sort
31 of set out, which is that I don't think that was contemplated by the agreement.
32
33 MASTER SMART: Well, what they said—and I suspect this is where
34 counsel is coming from — was, You can sell it and you can take the money; we’ll be looking
35 for a payment. But they don't tie the two together.
36
37 MR. TTNAJERO: Exactly.
38
39 MASTER SMART: So for a moment, at least, the funds are in the
40 hands of, I guess, iVac. And they say at that moment their writ attaches. And they may
41 have made a promise to pay some money out of their bank account, but — well, I guess, it’s

6
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1 not even in their bank account yet, but -- because the net sale proceeds were a million
2 dollars, you said, or some money --
3
4 MR. T1NAJERO: Well, based on their evidence the sale proceeds
5 are about 8.2 million, and there's actually $4 million after paying all their secure creditors,
6 just not us.
7

7

8
A

MASTER SMART: Well, secured creditors ~
y

10
n
12

MR. TINAJERO: Yeah, but —

MASTER SMART: -- are entitled to — yeah.
13
14 MR. TINAJERO: — yeah, and there would be about $4.2 million
15 left after paying a few creditors, and that is based on the affidavit that I've provided by my
16 friend. And I have it right here if you'd like to take a look at it.
17
18 MASTER SMART: Okay. All right But Ritchie Bros, held back a
19 million?
20
21 MR. SANSON: Correct.
22
23 MR. TINAJERO: That's correct.
24
25 MASTER SMART: Saying, Okay, well — and I guess they gave the
26 other three-point-some million to your client?
27
28 MR. SANSON: Sir, that is correct, and (INDISCERNIBLE) have
29 already been applied to enforce the RBC indebtedness.
30
31 MR. TINAJERO: But it was given directly to his client, not to the
32 RBC.
33
34 MASTER SMART: No, I understand.
35
36 MR. TINAJERO: Yeah.
37
38 MASTER SMART: So RBC is aware of the application, and I guess
39 I'll presume implicitly they're giving authority to iVac to bring the application because they
40 want the million dollars.
41
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MASTER SMART:

MR. TINAJERO:
directing that, but, yeah.

MASTER SMART:
sense to things from time to time.

MR. TINAJERO:

MR. SANSON:

Yeah.

Presumably, but there's also no evidence 

Well, I mean, we have to apply some common

Yeah.

I think that would be fair.

MASTER SMART: But, I mean, I don't know if RBC is of the mind
that they're at no risk here, but I think there's something to the argument being made. And 
whether it's a subordination or not, there are these funds which are ostensibly available and 
available through the release of the funds to your client. So they possess the funds from a 
sale over which there's no claim of security. There is a waiver, if you will. I don't know if 
it's a subordination. It may be a waiver.

MR. TINAJERO: A waiver. It's more like a waiver.

MASTER SMART: And I'm sure that in their minds that just simply
meant -1 don't know why they would prefer the money flow through iVac. That's — but, 
whatever. It sounds like they still have a working relationship with them.

MR. TINAJERO: At the end of the day, the RBC is a big
institution, and they have plenty of legal counsel.

MASTER SMART:

MR. TINAJERO:

MASTER SMART: 
customer ~

Yeah.

So, yeah.

Of course, they do. And they're working with a

MR. TINAJERO: M-hm.

MASTER SMART: — saying. Well, you know, whether — you know,
we're comfortable that if you get the money, you're going to pay it to us.

MR. TINAJERO: M-hm.
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1
2 MASTER SMART: I know it's not what they're saying. I read the
3 language, but that's what they're saying to the customer. So we don't need Ritchie Bros, to
4 cut us the cheque directly; we're pretty satisfied that if it comes to you ~ if it comes to you,
5 iVac, then you’ll pay us this money.
6
7 The question, then, is: Does that, though, open the door for the writ to attach? And that's
8 what I think you're saying.
9

10 MR. TINAJERO: That’s exactly. Yeah.
11
12 MASTER SMART: And it's an interesting argument.
13
14 MR. TINAJERO: And, yeah. And our issue here is the — like, based
15 on the correspondence there is — the RBC only required a $2 million voluntary payment.
16 And we're not calling it a loan. They were saying, You can take the entire proceeds; they're
17 over $4 million. As long as you give us $2 million, we'll allow you to take the rest. That's
18 exactly what that email is saying.
19
20 MR. SANSON: I do wish to clarify. The email does say. Under
21 the explicit condition that there's a voluntary payment. A voluntary — I mean, if it's an
22 explicit condition, I think it's a funny mincing of words. What actually -- what had in fact
23 happened was a bit of a back and forth in terms of how much would be applied to which
24 facilities.
25
26 MASTER SMART: M-hm.
27
28 MR. SANSON: And so eventually they settled on 2 million
29 towards the term loan, which is not a revolving credit. And that's what I think the email
30 perhaps was saying, and in reality the remainder of the proceeds, in accordance with my
31 client's affidavit, were to go to the rest of the RBC indebtedness, including the line of credit.
32
33 MASTER SMART: Well, I'm uncomfortable deciding this without
34 RBC here.
35
36 MR. TINAJERO: Okay.
37
38 MASTER SMART: If they choose not to come, I guess that's up to
39 them, but I'm not sure they had formal notice. I think they're aware of the application, but
40 they haven’t been served with notice saying, You should appear, I don’t think.
41
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MR. SANSON: That is correct.

MASTER SMART: Yeah, okay.

MR. SANSON: In fact, Mr. Brotman told me he was unable to
officially accept service of this application.

MASTER SMART: Okay. Well, then, he should find somebody that’s
in Alberta that can officially accept service for RBC and have someone attend. And they 
may want to file some additional evidence. I don't know. But at this point in time I think 
they are at risk. I've not decided that, counsel, but it certainly on the face of it is problematic 
for them. And, I mean, I'm --1 think we need to know what their position is on this and do 
they have arguments that they want to make as the secured creditor as to their entitlement, 
the priority.

And I will say this. Any subsequent attempts to enforce their security against the fund will 
not be received positively by the Court. In other words, they need to deal with it based on 
what the facts are now. So if, for example, under the GSA -- and I'm sure they have this in 
assignment of all of the book debts.

MR. TINAJERO: There is in the GSA, but the GSA does include a
clause that allows as long as a sale is conducted in the ordinary course of business, the RBC 
can waive any priority there.

MASTER SMART: Yeah. Well, and I don’t know if this is ordinary
course or not. You know what? That may be another problem for them. I don't know.

MR. TINAJERO: Yeah.

MASTER SMART: But the reality is is that those funds are there
now. I've said I wouldn't receive that favourably if there is an assignment of book debts, 
but I do recall many times acting for secured creditors where unsecureds were -- we did a 
lot of work to marshal funds, and then we came along and took it with the security.

MR. TINAJERO: 

MASTER SMART: 

MR. TINAJERO: 

MASTER SMART:

M-hm.

It's not what's happened here.

No, that's not.

But there was many an application made where
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1 someone did all die work; we came along and snapped up the money, much to the chagrin
2 of the unsecured creditor and their counsel, who was on a contingency.
3
4 But that's, you know — so that's maybe a reality, and that might be an argument that’s
5 before — and as I said. I'm not too fond of that idea. I may not hear this. I think odds are 1
6 probably won't, although I don't know how long we should adjourn this for. The million is
7 sitting with Ritchie Bros. It's not going anywhere.
8
9 MR. TINAJERO: Well, we do have a garnishee summons that we

10 sent to Ritchie Bros.
11
12 MASTER SMART: Right.
13
14 MR. TINAJERO: Perhaps it might be best if we put the money into
15 court.
16
17 MASTER SMART: Well, how about if we just stay payment and we
18 leave the funds with Ritchie Bros, for now?
19
20 MR. TINAJERO: Okay. That's fine.
21
22 MASTER SMART: Rather than create that. Okay?
23
24 MR. TINAJERO: Yeah, that's fine.
25
26 MASTER SMART: Fair enough?
27
28 MR. SANSON: Yeah, I would agree with that.
29
30 MASTER SMART: Okay. So I know you haven't talked to RBC
31 about when they would be available. What are we thinking in a time frame?
32
33 MR. SANSON: In terms of service I think it would --1 would be
34 able to effect service based on ~ in addition to be speaking with Mr. Brotman, of course.
35
36 MASTER SMART: M-hm.
37
38 MR SANSON: There's an address in the PPSA that I would be
39 able to serve.
40
41 MASTER SMART: Okay. Well, presumably —
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MR. SANSON: That is correct.

MASTER SMART: Yeah, okay.

MR. SANSON: In fact, Mr. Brotman told me he was unable to
officially accept service of this application.

MASTER SMART: Okay. Well, then, he should find somebody that's
in Alberta that can officially accept service for RBC and have someone attend. And they 
may want to file some additional evidence. I don't know. But at this point in time I think 
they are at risk. I've not decided that, counsel, but it certainly on the face of it is problematic 
for them. And, I mean, I'm --1 think we need to know what their position is on this and do 
they have arguments that they want to make as the secured creditor as to their entitlement, 
the priority.

And I will say this. Any subsequent attempts to enforce their security against the fund will 
not be received positively by the Court. In other words, they need to deal with it based on 
what the facts are now. So if, for example, under the GSA — and I'm sure they have this in 
assignment of all of the book debts.

MR. TINAJERO: There is in the GSA, but the GSA does include a
clause that allows as long as a sale is conducted in the ordinary course of business, the RBC 
can waive any priority there.

MASTER SMART: Yeah. Well, and I don't know if this is ordinary
course or not. You know what? That may be another problem for them. I don't know.

MR. TINAJERO: Yeah.

MASTER SMART: But the reality is is that those funds are there
now. I’ve said I wouldn't receiye that favourably if there is an assignment of book debts, 
but I do recall many times acting for secured creditors where unsecureds were — we did a 
lot of work to marshal funds, and then we came along and took it with the security.

MR. TINAJERO: M-hm.

MASTER SMART: It's not what's happened here.

MR. TINAJERO: No, that's not.

MASTER SMART: But there was many an application made where
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someone did all the work; we came along and snapped up the money, much to the chagrin 
of the unsecured creditor and their counsel, who was on a contingency.

But that's, you know — so that's maybe a reality, and that might be an argument that's 
before -- and as I said. I'm not too fond of that idea. I may not hear this. I think odds are I 
probably won't, although I don't know how long we should adjourn this for. The million is 
sitting with Ritchie Bros. It's not going anywhere.

11

MR. TINAJERO: 
sent to Ritchie Bros.

Well, we do have a garnishee summons that we

MASTER SMART: Right.

MR. TINAJERO:
court.

Perhaps it might be best if we put the money into

MASTER SMART: Well, how about if we just stay payment and we
leave the funds with Ritchie Bros, for now?

MR. TINAJERO: Okay. That’s fine.

MASTER SMART: Rather than create that. Okay?

MR. TINAJERO: Yeah, that’s fine.

MASTER SMART: Fair enough?

MR. SANSON: Yeah, I would agree with that.

MASTER SMART: Okay. So I know you haven't talked to RBC
about when they would be available. What are we thinking in a time frame?

MR. SANSON:
able to effect service based on -

In terms of service I think it would --1 would be 
- in addition to be speaking with Mr. Brotman, of course.

MASTER SMART: M-hm.

MR. SANSON: 
able to serve.

There’s an address in the PPSA that I would be

MASTER SMART: Okay. Well, presumably —
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MR. SANSON: So I think we should be able to do this fairly
quickly.

MASTER SMART: — they can get a hold of somebody that can
accept service to come and deal with this.

MR. TINAJERO: Okay.

MR. SANSON: Yes.

MASTER SMART: If they want to play that game, well, then maybe
the Court will decide without their participation. But they’re the ones that need to assert the 
priority. I think that's true.

MR. TINAJERO: M-hm.

MASTER SMART: You're here as a quasi-agent, I think, and it's your
desire that the funds be paid there. But there's a lot to the story. And so adjournment?

MR. TINAJERO: I would be available in two weeks. March 1st
might give the RBC sufficient time.

MR. SANSON: I'm not available the second week of March but
any time within the first week of March I should be available.

MASTER SMART: Well, that's - it's Friday, March 1 st.

MR. SANSON: Sorry. I mean I'm gone, so the 4th to the 8th I
would be available.

MASTER SMART: Well, okay. The following week, counsel?

MR. TINAJERO: The 4th would work perfectly for me.

Decision

MASTER SMART: Okay. So we’ll adjourn the matter to March 4th.
In the meantime there'll be a stay on the obligation of Ritchie Bros, to pay the funds into 
court under the garnishee summons so that they don't get worried about getting into trouble 
for hanging onto the funds.
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MASTER SMART: And the application, in my view, should proceed
that day. Who knows? Maybe a master is going to want it to go to a special because they 
want to read the material, but I don't know that At this point I'm not suggesting that has to 
happen.

MR. TINAJERO: Okay.

MASTER SMART: But it's something that you may want to think
about, but we'll hear what the Royal Bank has to say.

MR. TINAJERO: Okay.

MASTER SMART: All right? And I can tell you I won't be available
to hear it because that morning I'm on a plane to someplace warm. Or at least I hope it's 
warm.

MR. ITNAJERO: Yeah.

MR. SANSON:

MASTER SMART:
not be. But in any event, I —

MR. TINAJERO:

MASTER SMART:

MR. SANSON:

MASTER SMART:

Okay.

Given the way the weather is in the world, it may 
and I am intrigued by the ultimate resolution.

Yeah.

It's an interesting issue that's arisen here. Okay. 

Thank you.

Thank you.

MR. SANSON: Thank you. Master.

MR. TINAJERO: Thank you very much, Sir.

MASTER SMART: All right. Madam clerk, we'll give this back.

MR. SANSON: I think those are all yours.

Yeah, those are all mine. Thank you very much.MR. TINAJERO:
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THE COURT CLERK: You’re welcome.

MASTER SMART: Yeah.

PROCEEDINGS ADJOURNED UNTIL MARCH 4,2019S
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(a) I transcribed the record, which was recorded by a sound-recording machine, to the best 
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the contents of the record, and

(b) the Certificate of Record for these proceedings was included orally on the record and 
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1 Proceedings taken in the Court of Queen's Bench of Alberta, Law Courts, Edmonton,
2 Alberta
3 ______________
4
5 March 11,2019
6
7 Master Schlosser
8 
9

10 S. Tinajero
11 G. Sanson
12 H. Roskey
13 (No Counsel)
14
15 C.Jones
16 ______________
17
18 Discussion
19
20 MASTER SCHLOSSER: Number 35 Wood and Mega Diesel Excavating.
21
22 MR. SANSON: Good morning, Master. I wonder if the Court
23 might prefer to stand this matter down to the end of the list. There are counsel for both —
24 there is two clients. It might take a little bit longer.
25
26 MASTER SCHLOSSER: What do you want to talk about putting this to a
27 Special?
28
29 MR. SANSON: I wouldn't — we would very much prefer not to
30 have this go to a Special and it is all of our hope that we can do this today.
31
32 MASTER SCHLOSSER: We have got dates in April. At any rate, I will
33 put you to the end temporarily.
34
35 MR. SANSON: Thank you.
36
37 (OTHER MATTERS SPOKEN TO)
38
39 MR. SANSON: Good morning. Master. I suppose this leaves
40 us, number 25 on the list.
41

1

Morning Session

Court of Queen's Bench 
of Alberta

For C. Wood and Mega Diesel Holdings Ltd. 
For IBAC Services West Inc.
For RBC
For Mega Diesel Excavating Ltd. and Distinct 
Infrastructure Group Inc.
Court Clerk
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MASTER SCHLOSSER: 25, okay.

MR. SANSON: My name is Sanson, first initial 'G' from Bishop
McKenzie, for the applicant. This is my friend's, Mr. Tinajero, is here on behalf of the 
plaintiff/respondent and my friend, Ms. Roskey is here on behalf of the Royal Bank of 
Canada.

MASTER SCHLOSSER:

MR. SANSON:

MASTER SCHLOSSER:

MR. SANSON:

MASTER SCHLOSSER:

Sorry, which one is this again? 

This is number 35.

35, okay.

Sony, not 25.

Yes.

Submissions by Mr. Sanson (Application)

MR. SANSON: So this is my application to — to remove the
plaintiffs' writs from four vehicles belonging to our client, the defendant IBAC Services 
West Inc. (phonetic) that were sold at auction back in December. IBAC is not named as 
a defendant in the style of cause in this action. They are successor by an augmentation to 
one of the defendants, just for clarity.

I will try to give you a very brief background. I will try to keep it short.

The plaintiffs' writ holders, obtained two judgments against the defendants. These 
judgments total around $584,000, plus costs and interests. The first judgment, the one in 
this action was granted in July of 2017. A writ was filed in respect to that judgment and 
registered at PPR in September of -- September 1st, 2017.

At the plaintiffs' request, the defendant, IBAC, would give a statutory declaration listing 
certain vehicles as owned by IBAC and accordingly, the plaintiff amended the 
registration of its writ at PPR to approve registration against those vehicles.

Those vehicles, however, are subject to a prior general security interest and payor of RBC 
and that security interest and all present -- our present personal property, was granted to 
RBC and registered that security interest at PPR on September 23rd, 2016 --

MASTER SCHLOSSER: The general security agreement?
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1
2 MR. SANSON: Yes.
3
4 MASTER SCHLOSSER: So September?
5
6 MR. SANSON: September 23rd, 2016, is its registration date at
7 Personal Property Registry, so approximately a year before the plaintiffs' registered their
8 writ of enforcement.
9

10 MASTER SCHLOSSER: Okay.
11
12 MR. SANSON: The security indebtedness and to RBC is around
13 53 million dollars. So in this case pursuant to the sections of the Civil Enforcement Act,
14 obviously security interest was registered at the PPR at the time that the plaintiffs' writ
15 was registered pursuan t to Section 35 of the Civil Enforcement Act. As security interest
16 has priority over a writ that binds the property if at the time the writ was registered and
17 security interest was already registered with PPR.
18
19 MASTER SCHLOSSER: Okay.
20
21 MR. SANSON: The issue in this is case is that the four vehicles
22 were sold at auction in December of 2018. The proceeds of the sale of those four subject
23 vehicles is around 1 million dollars. We submit that the entire net proceeds are payable
24 to RBC as they have priority and because nothing is up for the writ holder.
25
26 And so what happened here was that the defendants and RBC came to an agreement with
27 RBC as to how the proceeds would be apportioned among the various creditor facilities
28 that make up the RBC security indebtedness. For this reason, RBC, unaware of the writ,
29 directed Ritchie Bros, to pay die money out, the proceeds from the auction to the
30 defendants so that it may be applied to the creditor facilities as agreed. And that’s when,
31 during the course of this, the issue of my friend's writ came up, and so now it is what we
32 are doing - this is essentially an issue with respect to priority and between RBC and the
33 writ holder.
34
35 I can let my friend sort of speak to -- or to the writ holder’s position and RBC's position,
36 but as I understand it, basically it amounts to an issue of waiver or subordination of some
37 kind by RBC that the — we are -- because they directed that the money be paid out to the
38 defendants so that it could be applied to the base credit facilities, but we submit that this
39 isn't an issue of waiver, in large part, because by RBC's evidence, they had no knowledge
40 of this writ. And by directing that, they weren't seeking to affect any sort of waiver.
41 They weren't expecting that the money would be paid to Distinct or IBAC in any sort of
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1 way, but rather that it would be applied towards the security indebtedness, pureuant to
2 their general security agreement.
3
4 So we are asking that the writs be removed because they simply don't attach to any
5 interest of the debtors.
6
7 MASTER SCHLOSSER: Okay.
8
9 Submissions by Mr. Tinajero (Application)

10
11 MR. TINAJERO: Okay, thank you. Our position is clear. Our
12 position is that the RBC waived its security interest on the vehicles and it cannot after the
13 fact, as a unsecured creditor accept priority over our clients' writ.
14
15 I do have two affidavits that I am —
16
17 MASTER SCHLOSSER: But back up a little bit though. The vehicles
18 were sold; the money was somewhere?
19
20 MR. TINAJERO: Yeah.
21
22 Well, let's back up. When the sale — and I do have a copy of the - an email evidence in
23 agreement between the RBC and the defendants. And that email clearly states that if the
24 defendants made a 2-million-dollar voluntary payment after the sale to the RBC, the RBC
25 would consent to a sale. There is nothing there requiring the defendants to pay the entire
26 amount of the quotes to the RBC. All it says is if -- you can sell a vehicle voluntarily.
27 However, we only want 2 million dollars from you.
28
29 Subsequent -- if we look at the -- if we turn back a page in that agreement, the rider — the
30 representative from the RBC does acknowledge that they sent them a waiver to Ritchie
31 Bros. A waiver being a release of their security interest against the vehicles, which is
32 attached as an exhibit to this affidavit.
33
34 MASTER SCHLOSSER: This was after it was sold?
35
36 MR. TINAJERO: That was --1 think all the vehicles were in the
37 process of being sold.
38
39 MASTER SCHLOSSER: I am sorry?
40
41 MR. TINAJERO: From what I understand it was sent while the

4
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vehicles were in the process of being sold.

MASTER SCHLOSSER: Okay. And did yon rely on this in any way?

MR. TINAJERO: 
agreement.

No, but it is a waiver. It is not a subordination

I do have a case from the Court of -- Supreme Court -- 

MASTER SCHLOSSER: Well, okay, but hold it.

Did they discharge their general security agreement from the registry?

They did not.

Okay. So they told Ritchie Bros, that they had

That's correct.

And you didn't rely on it?

Well, our intent -- there is no need for reliance 
once they waive their security interest. They no longer have a security interest.

MASTER SCHLOSSER: No, but they didn't really waive it because they
didn't discharge it.

MR. TINAJERO: But the waived it They don't need to discharge
it and I have --1 do have case law dealing with this matter.

MR. TINAJERO:

MASTER SCHLOSSER: 
no interest in the equipment?

MR. TINAJERO:

MASTER SCHLOSSER:

MR. TINAJERO:

MASTER SCHLOSSER: Okay.

MR. TINAJERO: I have a case from the Supreme Court of
Newfoundland and Labrador Trial Division, citing Professor Wood and Professor 
Gumming. Personal Property Handbook which I have in hand here. In there --

MASTER SCHLOSSER: So the proposition is, is that I am a security
holder and if I say to a third party that I don't have an interest in something.

MR. TINAJERO: M-hm.
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1
2 MASTER SCHLOSSER: And I leave the interest registered against the
3 title of the thing, my saying to the third party is sufficient to give priority to another writ
4 holder?
5
6 MR. TINAJERO: Well, their secure — there is an initial waiver.
7 Like, Supreme Court of Canada has set out the test for waiver, which has two
8 components. First, you have full knowledge of your -- full knowledge of your rights.
9

10 MASTER SCHLOSSER: Right.
11
12 MR. TINAJERO: And you have the absolute intention to — I have
13 it written here.
14
15 MASTER SCHLOSSER: Okay, but that waiver comes up, it's a classic
16 circumstance where, let's imagine you and I have a contract.
17
18 MR. TINAJERO: Yeah.
19
20 MASTER SCHLOSSER: It's question of whether or not I am going to
21 waive insistence on a term of that contract between you and me and typically waivers
22 spoken of is a species of estoppel, or a principle of fair dealing. I would say to you that I
23 am not going to insist on that term of the contract, and you rely on it, then you can either
24 say that I must stop from asking that the term be enforced, or you can fairly say that I
25 waived it. But we are not talking about third parties or outsiders, or that kind of thing.
26
27 MR. TINAJERO: We are not, but the Section 4 of the Property
28 Security Act is clear that a third party can enforce a subordination agreement, and I am
29 here, I am quoting Professor Wood and Cummings saying: (as read)
30
31 A subordination agreement should be distinguished from
32 abandonment or release of the security interests. A secured party
33 who releases a security interest does not mean a subordinated
34 security interest, the release extinguishes a security interest and the
35 secured party is not thereafter permitted to reassert his security
36 interest in the collateral.
37
38 Submissions by Mr. Sanson (Reply)
39
40 MR. SANSON: Sir, if I may, I think that when we are speaking
41 of our secure -- subordination of interest, I think my friend is relying on speaking of
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1 Section 40 of the Personal Property Security Act which states specifically that, yes, a
2 subordination agreement may be enforced by a third party, but only if the third part is the
3 person or one of a class of persons for whom the benefit the subordination was intended
4 and in this case it clearly ~
5
6 MASTER SCHLOSSER: Well, I mean, if I say something to a third party
7 and there is no involvement, no relationship; I mean, what does that matter?
8
9 MR. SANSON: Certainly.

10
11 MR. TINAJERO: Well -
12
13 MASTER SCHLOSSER: Let's say I go to a cocktail party and say to
14 somebody at the cocktail party, I have no interest in that bulldozer but I don’t release my
15 general security agreement.
16
17 Submissions by Mr. Tinajero (Reply)
18
19 MR. TINAJERO: Well, I don't think that is analogous to this -- to

7

20 the fact of this case.
21
22 Let’s maybe back up and I explain a bit.
23
24 MASTER SCHLOSSER: No, but there might be a representation to
25 Ritchie Bros.
26
27 MR. TINAJERO: Yes.
28
29 MASTER SCHLOSSER: For a very specific purpose.
30
31 MR. TINAJERO: Yes. That they released their -- they enter into a
32 —

33
34 MASTER SCHLOSSER: No, no. they only say to Ritchie Bros, we have
35 no interest in it.
36
37 MR. TINAJERO: Okay.
38
39 MASTER SCHLOSSER: For Ritchie Bros, purposes, which is don't pay
40 money to us despite the fact that we have our general security agreement registered
41 against us.
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MR. TINAJERO: Exactly. They said. We don't want any money
from this. They had a second agreement with --

MASTER SCHLOSSER: 

MR. TINAJERO: 

MASTER SCHLOSSER:

No, they do want the money.

Well, they said they didn't —

But they wanted it in a roundabout way.

MR. TINAJERO: Oh, they don't because they had a separate
agreement with the borrowers where if the borrowers paid them 2 million dollars then the 
words: would probably be entitled to keep the rest. That's exactly what that email says.

MASTER SCHLOSSER: Okay, but how much does it go for? Was it half
a million or a million?

MR. TINAJERO: All the proceeds sold. But I believe the
(INDISCERNIBLE) have been paid prior to secured interest — secured prior for about 4 
million dollars. The RBC has already been paid out 2.5 million dollars. So as far as we 
are concerned the RBC's — the other agreement has been satisfied. That -- any other 
proceeds would have been for the benefit of the -- the RBC would have entitled the 
borrowers to benefits from those proceeds. They would not have necessarily gone to the 
RBC.

MASTER SCHLOSSER: 
owed.

MR. TINAJERO:

MASTER SCHLOSSER: 
owed.

But they are not entitled to more than they are 

Sorry?

They are not entitled to more than they are

MR. TINAJERO: No, but they had the agreement which the RBC
clearly said, they gave us 2 million dollars and then you can do the rest with the proceeds. 
Whatever you want. It doesn't have to be - it's money that would be paid to the 
borrowers. It wouldn't be paid to the -- it would not be - and if that was the case we 
would be actually — that would not be the intention of Property Security Registry where a 
borrower would be paid ahead of a writ -- a property right as a writ.

MR. SANSON: With respect, Sir, that — the representation that
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there is merely only - that RBC was merely only looking for 2 million dollars and that 
was somehow the agreement of the parties, I think, is contradicted by both our clients' 
affidavits and the RBC's affidavits to state that the agreement was merely a 2 million 
dollars being applied to the term loan, die remainder of which would be — the remainder 
of the proceeds would be applied to other credit facilities and at the RBC.

MR. TINAJERO: That’s what I am —

MASTER SCHLOSSER: Well, it's kind of a forbearance. I mean weren’t
they under by, was it 50 million, or was it —

MR. SANSON: It's about -

MR. TINAJERO: It's about 55 -- 52,53 million at the RBC, so we
are not contesting that. We are not contesting the fact that the RCB has a TSA out for 
most of the assets. But what we are contesting is the fact that the RBC specifically 
waived their interest against these four vehicles. And the RBC, there was a side 
agreement between the borrowers and the RBC. The agreement has been satisfied and 
the RBC said that clearly and purposely sent a waiver to the Ritchie Bros, advising that 
they don't want any proceeds from the sale of the vehicles. Then thereafter Ritchie Bros, 
contacted our office to ask for a payout statement and they advised that we would be paid 
out in full,

9
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24 Soon after --
25
26 MASTER SCHLOSSER:
27
28 MR. TINAJERO:
29
30 MASTER SCHLOSSER:
31 Bros. It's not Ritchie Bros, money.
32
33 MR. TINAJERO:
34
35
36
37
38
39
40
41

Yes, but Ritchie Bros, sells something.

Yeah.

And the purchaser pays the money to Ritchie

No.

MASTER SCHLOSSER: They say, Well, who do we pay?

MR. TINAJERO: Yeah.

MASTER SCHLOSSER: And so let's imagine that they say the Royal
Bank, it has a general security agreement, we could pay them or we could pay the owner 
of the property, in which case it would go to the people on the title of it.
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1
2 MR. TINAJERO: No.
3
4 MASTER SCHLOSSER: And payable by the owner to those people.
5
6 MR. TINAJERO: But - and I guess then we should have
7 mentioned this. We have a garnishee summons on two -- for the two judgments that were
8 served to Ritchie Bros. So any money that will be paid to the borrowers in this case,
9 would tentatively have to be paid into court for the benefit of the writ holders. So that

10 what my friends are trying to do, they are trying to sidestep that issue, the writ and rather
11 than pay the money to the borrowers as was their original agreement, they want it paid
12 directly to the RBC, which is contrary to any of the agreement that they had.
13
14 MASTER SCHLOSSER: But what is the difference though between
15 paying it directly to the RBC and paying it to the debtor, subject to the general security
16 agreement.
17
18 MR. TINAJERO: Well, if they pay it to a debtor, the writ will
19 attach, again, and the money would be garnishee and we go into court for the benefit of
20 correctness.
21
22 MASTER SCHLOSSER: No, but you would still be second though.
23
24 MR. TINAJERO: No, because the RGB-
25
26 MASTER SCHLOSSER: Second to the RBC interest.
27
28 MR. TINAJERO: No because the RBC waived their security
29 interest.
30
31 MASTER SCHLOSSER: Okay. Anything further counsel?
32
33 MR. TINAJERO: Again, I do want to say -- this is the borrower's
34 application, the RBC was not involved on this until Master Smart gave them the
35 opportunity to come into court. They weren't for a previous application, they decided not
36 to come. We were originally advised that the RBC was not contesting our writ, rather
37 that it was -- the borrowers who were contesting our writ, and it was payment of the writ
38 and that's all in affidavit evidence. And further — and then counsel for the RBC, Mrs.
39 Roskey can confirm that any funds are paid to the borrower -- or to the borrower of the
40 RBC that it can be redrawn as part of the line of credit by the borrowers and apply -- and
41 use for their own purposes.

10
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What our concern is that this whole application, this whole issue is a scheme by the 
borrowers to not pay our writ. What our concern is, is the money goes to the RBC -

MASTER SCHLOSSER: 

MR. TINAJERO: 

MASTER SCHLOSSER:

So the RBC is a co-conspirator here • 

I am not trying to say -- 

— to defraud the writ holders.

MR. TINAJERO: I am not trying to say they are trying to defraud
anyone, what I am trying to say the borrowers -- this is part of a general security 
agreement. There are about 11 signatories. We only have judgments against two of 
them. So if we allowed the funds to be paid towards RBC line of credit, any of the other 
9 entities can only withdraw the money for their own purposes avoiding paying of the 
writ. That is one of the main concerns.

Our issue is the RBC did not consent — did not oppose this application until — it has not 
appeared in Court until today and they were very well aware of the application and it was 
the borrowers who had contested the payment to the writ holders.

Okay, but the bottom line is they are here

They are here now.

MASTER SCHLOSSER: 
now.

MR. TINAJERO: 

Decision (Application)

MASTER SCHLOSSER: They've been given an opportunity to give
evidence and make argument. I agree with them. I don't agree that the facts here support 
a waiver on the part of RBC to give up its claim to the proceeds of sale of this machinery.

I don't -- in my view, the representation that was made to Ritchie Bros, if is sufficient to 
have done that, is not something the writ holder is entitled to rely on.

MR. TINAJERO:
that was made to Ritchie Bros.

MASTER SCHLOSSER:

MR. TINAJERO:

Sir, with respect. It's not just the representation 

I am sorry?

It’s not just the representation that was made to



368

12

1
2
3
4
5
6
7
8 
9

10
11
12
13
14
15
16
17
18
19
20 
21 
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

Ritchie Bros. The representation was made as part of an agreement between the 
borrowers and the RBC.

MASTER SCHLOSSER: Okay. But you are not party to it and it was not
made to you, and so I am concluding that --

MR. TINAJERO:

MASTER SCHLOSSER: 
could rely.

Okay.

-- that is not a representation for which you

MR. TINAJERO: And fair enough. And I appreciate that.
Probably our position is that would be an appeal to a higher court, that would be for my 
client to decide later on.

MASTER SCHLOSSER:

MR. TINAJERO:
- or if that is your ruling.

MASTER SCHLOSSER:

MR. TINAJERO:

MASTER SCHLOSSER:

MR. TINAJERO:

MASTER SCHLOSSER: 
your appeal started?

MR. SANSON:

I am sorry, say that again?

Our position would be that would be an appeal -

All right, well --

And that's fine enough. That —

Very good okay.

Yeah, thank you.

So who wants to do an order so you can get

Well, I have a form of order I can show to my 
friend right now, essentially saying nothing more than the registrar is to strike the writs 
from the four subject vehicles and that the monies held by Richie Bros, are to be paid to 
RBC to be applied to the RBC secured indebtedness and awarding costs to myself and to 
the RBC.

MASTER SCHLOSSER:

Thank you, gentlemen.

That's fine.
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7 MS. ROSKEY:
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9  
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Thank you.

Thank you.

Thank you, ma'am. 

Thank you.
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3 I, Carrie Jones, certify that this recording is the record made of the evidence in the
4 proceedings in Court of Queen's Bench, held in courtroom 213, at Edmonton, Alberta, on the
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Court File No. CV-19-00615270-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MONDAY, THE S®

JUSTICE DAY OF MARCH, 2019

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.0.1990 c.C.43, as 
amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.

1985, c. B-3, as amended

Applicant

and-

DISTINCT INFRASTRUCTURE GROUP INC., DISTINCT INFRASTRUCTURE 
GROUP WEST INC., DISTMCTTECH INC., IVAC SERVICES INC., IVAC SERVICES 

WEST INC., and CROWN UTILITIES LTD.

Respondents

ORDER
(appointing Receiver)

THIS APPLICATION made by Royal Bank of Canada (tire “Applicant” or the “Bank”) 

for an Order pursuant to seetion 243(1) of Xh& Bankniptcy and lnsolvency Act, R.S.C. 1985, c. B- 

3, as amended (die "BIA”) and section 101 of the Courts ofJustice Act, R.S.O. 1990, c. C.43, as 

amended (the "CJA") appointing Deloitte Restructuring Inc. as receiver and manager (in such 

capacities, the "Receiver") without security, of all of the assets, undertakings and properties of 

Distinct Infrastructure Group Inc., Distinct Infrastructure Group West Inc., DistinctTech Inc., 

iVac Services Inc., iVac Services West Inc. and Crown Utilities Ltd. (collectively, the
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"Debtors") acquired for, or used in relation to a business carried on by the Debtors, was heard 

this day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of Gary Ivany sworn February 28, 2019 and the Exhibits 

thereto and on hearing the submissions of counsel for the Applicant and the Receiver, no one 

else appearing or served, and on reading the consent of Deloitte Restructuring Inc. to act as the 

Receiver,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this Application is properly returnable today 

and hereby dispenses with further service thereof.

APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, Deloitte Restructuring Inc. is hereby appointed Receiver, without security, of all of the 

assets, undertakings and properties of the Debtors acquired for, or used in relation to a business 

carried on by the Debtors, including all proceeds thereof (the "Property").

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from tire 

Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, arranging for provision of utilities,
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the engaging of independent security personnel, the taking of physical 

inventories and the placement of such insurance coverage as may be 

necessary or desirable;

(c) to manage, operate, and carry on the business of the Debtors, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtors;

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including without limitation those 

conferred by this Order;

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtors or any part 

or parts thereof;

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtors and to exercise all remedies of the Debtors in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtors;

(g) to settle, extend or compromise any indebtedness owing to the Debtors;

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver’s name or in the 

name and on behalf of the Debtors, for any purpose pursuant to this Order;

(i) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtors, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby
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conveyed skill extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding;

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate;

(k) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business,

(i) without the approval of this Court in respect of any transaction not 

exceeding $500,000, provided that the aggregate consideration for 

all such transactions does not exceed $1,500,000; and

(ii) with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required.

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property,

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to tire 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable;

(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of the Property,
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(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtors;

(p) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtors, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtors;

(q) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtors may have;

(r) to make an assignment in bankruptcy on behalf of any or all of the

' - Debtors; and

(s) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including fire Debtors, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, including but not 

limited to, Joe (Giuseppe) Lanni, Alex Agius and George Parselias, and all other persons acting 

on their instructions or behalfj and (iii) all other individuals, firms, corporations, governmental 

bodies or agendes, or other entities having notice of this Order (all of the foregoing, collectively, 

being "Persons" and each being a "Person") shall forthwith advise the Recdver of the existence 

of any Property in such Person's possession or control, shall grant immediate and continued 

access to the Property to fire Receiver, and shall deliver all such Property to the Receiver upon 

the Receiver's request.
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5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to foe business or 

affairs of foe Debtors, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (foe foregoing, collectively, foe "Records") in 

that Person's possession or control, and shall provide to foe Receiver or permit foe Receiver to 

make, retain and take away copies thereof and grant to foe Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require foe delivery of Records, 

or foe granting of access to Records, which may not be disclosed or provided to foe Receiver due 

to foe privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. All such Persons shall preserve foe Records in their original format 

and shall not alter, amend, erase or destroy any Records wifoout foe prior written consent of the 

Receiver.

6. THIS COURT ORDERS foat if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to foe Receiver for foe purpose of allowing foe Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

papa: or making copies of computer disks or such other manna: of retrieving and copying the 

information as foe Receiver in its discretion deems expedient, and shall preserve such Records in 

their original format and shall not alter, amend, erase or destroy any Records wifoout foe prior 

written consent of foe Receiver. Further, for foe purposes of this paragraph, all Persons shall 

provide foe Receiver with all such assistance in gaining immediate access to foe information in 

foe Records as foe Receiver may in its discretion require including providing foe Receiver with 

instructions on the use of any computer or other system and providing foe Receiver with any and 

all access codes, account names and account numbers that may he required to gain access to foe 

information.

7. THIS COURT ORDERS foat foe Receiver shall provide each of foe relevant landlords 

with notice of the Recei ver’s intention to remove any fixtures from any leased premises at least
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seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on die premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court 

upon application by the Receiver on at least two (2) days’ notice to such landlord and any such 

secured creditors.

NO PROCEEDINGS AGAINST THE RECEIVER

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (rach, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtors or the Property are hereby stayed and suspended pending further Order of this Court

NO EXERCISE OF RIGHTS OR REMEDIES

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that tins stay and suspension does not apply in 

respect of any "eligible financial contract" as defined in the BIA, and farther provided that 

nothing in this paragraph shall (i) empower tire Receiver or the Debtors to carry on any business 

which tire Debtors are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors 

from compliance with statutory or regulatory provisions relating to healtir, safety or the 

environment, (iii) prevent the filing of any registration to preserve or perfect a security interest, 

or (iv) prevent the registration of a claim far lien.
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NO INTERFERENCE WITH THE RECEIVER

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by any of the Debtors, without written consent of the 

Receiver or leave of this Court

CONTINUATION OF SERVICES

12. THIS COURT ORDERS that all Persons having oral or written agreements with fee 

Debtors or statutory or regulatory mandates for fee supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

fee Debtors are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering wife or terminating fee supply of such goods or services as may be required by fee 

Receiver, and feat fee Receiver shall be entitled to fee continued use of fee Debtors’ current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case feat fee normal prices or charges for all such goods or services received after fee date of this 

Order are paid by fee Receiver in accordance wife normal payment practices of fee Debtors or 

such other practices as may be agreed upon by fee supplier or service provider and the Receiver, 

or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by fee Receiver from and after fee making of this Order from any 

source whatsoever, including without limitation fee sale of all or any of fee Property and fee 

collection of any accounts receivable in whole or in part, whether in existence on fee date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by fee Receiver (fee "Post Receivership Accounts”) and fee monies standing to fee 

credit of such Post Recei vership Accounts from time to time, net of any disbursements provided 

for herein, shall be held by the Receiver to be paid in accordance wife fee terms of this Order or 

any further Order of this Court.
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EMPLOYEES

14. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on the Debtors’ behalf may terminate tire 

employment of such employees. The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act.

PIPEDA

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information. The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by fire Debtors, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession”) of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting fire 

protection, conservation, enhancement, remediation or rehabilitation of the environment or
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relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (die "Environmental Legislation"), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of 

any of the Property within the meaning of any Environmental Legislation, unless it is actually in 

possession.

LIMITATION ON THE RECEIVER’S LIABILITY

17. THIS COURT ORDERS that die Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out die provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or undo: die Wage Earner Protection Program Act. Nothing in this Order 

shall derogate from the protections afforded die Receiver by section 14.06 of the BIA or by any 

other applicable legislation.

RECEIVER’S ACCOUNTS

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on die passing of accounts, and that the Receiver and counsel to 

die Receiver shall be entitied to and are hereby granted a charge (die "Receiver's Charge") on 

the Property, as security for such fees and disbursements, both before and after the making of 

this Order in respect of these proceedings, and that the Receiver's Charge shall form a first 

charge on the Property in priority to all security interests, trusts, liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA.

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass their accounts 

from time to time, and for this purpose die accounts of die Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.
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20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow from the Bank by way of a revolving credit or otherwise, such monies from time to time 

as it may consider necessary or desirable, provided that the outstanding principal amount does 

not exceed $2,000,000 (or such greater amount as this Court may by further Order authorize) at 

any time, at such rate or rates of interest as it deems advisable for such period or periods of time 

as it may arrange, for the purpose of funding the exercise of the powers and duties conferred 

upon the Receiver by this Order, including interim expenditures. The whole of die Property shall 

be and is hereby charged by way of a fixed and specific charge (die "Receiver's Borrowings 

Charge") as security for the payment of the monies borrowed, together with interest and charges 

thereon, in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the 

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

22. THIS COURT ORDERS that, pending further Order of die Court, for a period of fifteen 

(15) calendar days following die date of this Order (the "Interim Comeback Period”), the 

Receiver’s Borrowing Charge shall not extend to collateral that is subject to a properly perfected 

security interest that is in priority to the Bank’s security, including purchase money security 

interests. Any secured creditor that wishes to take the position that die priority charges granted 

pursuant to this Order should not extend to collateral subject to their security interest shall serve 

a motion on notice to the Receiver and the Bank within fifteen (15) calendar days of die date of 

this Order, seeking such relief, hi the absence of an Order being granted in respect of such 

motion that is served within the Interim Comeback Period, all priority charges under this Order 

including die Receiver’s Borrowings Charge set forth in paragraph 21 above, will apply to all 

assets, including those subject to purchase money security interests, equipment leases or other
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interests that may be in priority to the Bank’s security, immediately upon the conclusion of die 

Interim Comeback Period without any further steps bang taken.

23. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court.

24. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in die form annexed as Schedule "A” hereto (the "Receiver’s Certificates") for any 

amount borrowed by it pursuant to this Order.

25. THIS-COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to .this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver's Certificates.

SERVICE AND NOTICE

26. THIS COURT ORDERS that Ore E-Service Protocol of the Commercial List (the 

'‘Protocol”) is approved and adopted by reference herein and, in this proceeding the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/sci/nractice/nractice-directions/toronto/e-service- 

protocol/1 shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance wife fee Protocol will be effective on transmission. This Court further 

orders that a Case Website shall be established in accordance with the Protocol wife fee 

following URL: www.insolvencies.deloitte.ca/en-ca/dig.

27. THIS COURT ORDERS that if fee service or distribution of documents in accordance 

wife fee Protocol is not practicable, the Receiver is at liberty to save or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery, email, or 

facsimile transmission to fee Debtors' creditors or other interested parties at their respective

http://www.ontariocourts.ca/sci/nractice/nractice-directions/toronto/e-service-protocol/1
http://www.ontariocourts.ca/sci/nractice/nractice-directions/toronto/e-service-protocol/1
http://www.insolvencies.deloitte.ca/en-ca/dig
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addresses as last shown on the records of the Debtors and that any such service or distribution by 

courier, personal delivery, email, or facsimile transmission shall be deemed to be received on the 

next business day following the date of forwarding thereof, or if sent by ordinary mail, on the 

third business day after mailing.

RETENTION OF LAWYERS

28. THIS COURT ORDERS that the Receiver may retain solicitors to represent and advise 

foe Receiver in connection with the exercise of the Receiver’s powers and duties, including 

without limitation, those conferred by this Order. Such solicitors may include Thornton Grout 

Finnigan LLP, solicitors for the Applicant herein, in respect of any matter where there is no 

conflict of interest. The Receiver shall, however, retain independent solicitors in respect of any 

legal advice or services where a conflict exists, or may arise.

GENERAL

29. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder.

30. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of any of the Debtors.

31. THIS COURT HEREBY REQUESTS foe aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to tins Order and to assist the Receiver and its agents in carrying out the terms of this 

Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to foe Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to tins Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.

32. THIS COURT ORDERS that foe Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for foe recognition of this Order and for assistance in carrying out the terms of this Order, and 

that foe Receiver is authorized and empowered to act as a representative in respect of foe within
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proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada.

33. THIS COURT ORDERS that the Applicant shall have its costs of this Application, up to 

and including entry and service of this Order, provided for by the terms of the Application 

security or, if not so provided by the Applicant’s security, then on a substantial indemnity basis 

to be paid by the Receiver from the Debtors’ estates with such priority and at such time as this 

Court may determine^

34. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected; by the order sought or upon such other notice, if any, as this Court may 

order.

-14- *



SCHEDULE "A"

RECEIVER CERTIFICATE

CERTIFICATE NO._______________

AMOUNT $_______________________

1. THIS IS TO CERTIFY that Deloitte Restructuring Inc., the receiver (the "Receiver") of 

the assets, undertakings and properties of Distinct Infrastructure Group Inc., Distinct 

Infrastructure Group West Inc., DistinctTech Inc., iVac Services Inc., iVac Services West Inc. 

and Crown Utilities Ltd. (together, the “Debtors”) acquired for, or used in relation to a business 

carried on by die Debtors, including all proceeds thereof (collectively, die “Property”) 

appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the "Court") 

dated the ll* day of March, 2019 (the "Order") made in an action having Court file number 

CV*19-O06i527O-OOCL1 has received as such Receiver from the holder of this certificate (the

"Lender") the principal sum of $____________, being part of the total principal sum of

$___________ which die Receiver is authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily][monthly not in advance on die_______ day

of each month] after the date hereof at a notional rate per annum equal to die rate of______ per

cent above the prime commercial lending rate of Bank of__________from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in die 

Order and in die Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by die Receiver
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to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under die terms of the Order.

DATED the_____ day of_______________ , 20__.

Deloitte Restructuring Inc., solely in its capacity 
as Receiver of the Property, and not in its 

personal capacity

Per:
Name:
Title:
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