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PART I - OVERVIEW

On May 21, 2024, the Applicants sought and obtained protection under the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”) pursuant to the initial
order (the “Initial Order”) of the Honourable Justice Penny of the Ontario Superior Court
of Justice (Commercial List) (the “Court”). Pursuant to the Initial Order, among other
things, Deloitte Restructuring Inc. was appointed as the monitor of the Applicants (in such

capacity, the “Monitor”)

At the Comeback Hearing, the Applicants sought and obtained certain additional relief
pursuant to the Amended and Restated Initial Order of the Honourable Justice Penny (the
“ARI0O”), including a stay extension until September 30, 2024, and obtained approval of
a sale and investment solicitation process in respect of the food processing business and/or
the assets of 2298442 Ontario Limited, formerly known as Sierra Custom Foods Inc.

(“Sierra Foods”™).

On September 25, 2024, the Applicants sought and obtained relief pursuant to a Stay
Extension, DIP Amendment and KERP Order which, among other things, extended the
Stay Period until and including January 31, 2025, authorized the Applicants to execute the
First DIP Amendment, approved the proposed key employee retention plan for certain
employees of the Applicants and granted a related KERP charge on the Property in the
maximum aggregate amount of $285,600, approved certain distributions to BMO in its
capacity as DIP Lender and senior secured creditor, and pursuant to subsection 5(1)(b)(iv)
and 5(5) of the Wage Earner Protection Program Act (Canada), SC 2005, ¢ 47, s 1

(“WEPPA”), established that the Applicants met the criteria prescribed by section 3.2 of



the Wage Earner Protection Program Regulations, SOR/2008-222) and the Applicants’

former employees are individuals to whom WEPPA applies.

At the same hearing, the Applicants sought and obtained relief pursuant to an Approval
and Vesting Order approving the sale of Sierra Foods to 1001000161 Ontario Limited (the

“Transaction”). The Transaction closed on October 25, 2024.

On January 24, 2025, the Court granted an order which among other things, (i) extended
the Stay Period up to and including May 31, 2025; (ii) approved the Monitor’s Third
Report, and the Monitor’s activities set out therein; (iii) approved the fees and
disbursements of the Monitor and its legal counsel; (iv) authorized and approved the
Second DIP Amendment; (v) ratified the Applicants’ actions related to the filing of Articles
of Amendment for Sierra Custom Foods Inc., Sierra Realty Corporation and Sierra Realty
(Calgary) Corporation; and (vi) authorized and directed the Applicants to file the Articles

of Amendment in respect to Sierra Supply Chain Services Inc.

On this motion, the Applicants seek an Order, inter alia:

@ extending the Stay Period until and including August 29, 2025;

(b) approving the Fourth Report of the Monitor dated May 23, 2025 (the “Fourth

Report”) and the Monitor’s activities set out therein;

(c) approving the fees and disbursements of the Monitor and its legal counsel, Dentons

Canada LLP (“Dentons”);

(d) authorizing and approving the Third DIP Amendment (as defined below); and



(e authorizing and directing the Monitor and 2298442 Ontario Limited to make future
distributions to certain creditors of Sierra Foods holding a valid and enforceable
purchase money security interest (“PMSI”) in the amounts as provided in the

Fourth Report.

PART Il - THE FACTS

The facts applicable to this motion are more fully set out in the Affidavit of Robert Vanden
Broek sworn May 21, 2025 (the “Seventh Vanden Broek Affidavit”), and the Fourth

Report.

PART IIl - THE ISSUES
The issues on this motion are whether the Court should:
@ extend the Stay Period up to and including August 29, 2025;
(b) approve the Fourth Report and the Monitor’s activities set out therein;
(© approve the fees and disbursements of the Monitor and its legal counsel, Dentons;
(d) authorize and approve the Third DIP Amendment (as defined below); and
(e) authorize and direct the Monitor and 2298442 Ontario Limited to make future

distributions in respect of certain PMSIs as provided in the Fourth Report;

PART IV - LAW & ANALYSIS

The Court should extend the stay of proceedings to August 29, 2025

The Court should grant the proposed stay extension. Section 11.02 of the CCAA provides
that the Court may extend the stay of proceedings for any period it considers necessary

provided the Court is satisfied that: (i) circumstances exist to make the order appropriate;



10.

11.

12.

and (ii) the Applicants have acted, and are acting, in good faith and with due diligence.*

Both requirements are satisfied in the circumstances.

First, the stay extension is appropriate. The stay extension will enable the Applicants to
continue operating the Applicants’ Cold Storage Business while the Applicants, with the
assistance of the Monitor, explore various options in respect of the Cold Storage Business
and the manner in which the claims of creditors may be addressed.? These objectives are
consistent with the purpose of CCAA stays generally, providing the Applicants with the
time necessary to attempt an acceptable restructuring plan or sale of assets in order to

maximize recovery for stakeholders.?

Second, the Monitor is of the view that Applicants have acted, and continue to act, in good

faith and with due diligence during this proceeding.* No party contends otherwise.

In addition, the Cash Flow Forecast appended to the Fourth Report demonstrates that,
subject to the approval of the Third DIP Amendment (described below) the Applicants will
have sufficient liquidity to fund their business operations during the proposed extension to

the Stay Period.®

1 CCAA, 5. 11.02(2), s. 11.02(3).
2 Seventh Vanden Broek Affidavit, para 38.
3 Timminco Limited (Re), 2012 ONSC 2515 at para 15; Target Canada Co. (Re), 2015 ONSC 303 at para 8.

4 Fourth Report, para 56.

5 Seventh Vanden Broek Affidavit, para 39; Fourth Report, para 55.
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https://www.canlii.org/en/on/onsc/doc/2015/2015onsc303/2015onsc303.html#par8

13.

14.

Finally, the Monitor supports the proposed stay extension.® For all these reasons, the Court

should extend the stay of proceedings up to and including August 29, 2025.

The Court should approve the Fourth Report

The Court should approve the Fourth Report. Requests to approve a Monitor’s report are

“not unusual”, and the Court routinely grants such relief.” There are good policy and

practical reasons to approve of the Monitor’s report and activities, including:

(@)

(b)

(©)

(d)

(€)
(f)

allowing the Monitor to move forward with the next steps in the CCAA

proceedings;
allowing the Monitor to bring its activities before the Court;

allowing an opportunity for the concerns of stakeholders to be addressed and any

problems rectified;

enabling the Court to satisfy itself that the Monitor’s activities have been conducted

in a prudent and diligent manner;
providing protection for the Monitor not otherwise provided by the CCAA,; and

protecting creditors from delay that may be caused by re-litigation of steps taken to

date or potential indemnity claims by the Monitor.®

® Fourth Report, paras 54, 56.
" Target Canada Co. (Re), 2015 ONSC 7574 at para 2; Laurentian University of Sudbury, 2022 ONSC 2927 at para

13.

8 Target Canada Co. (Re), 2015 ONSC 7574 at para 23; Laurentian University of Sudbury, 2022 ONSC 2927 at paras

13-14.
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15.

16.

17.

The Monitor has continued to act responsibly, carrying out its activities in a manner
consistent with the provisions of the CCAA and in compliance with the ARIO and all other
Orders granted in these proceedings. No party has put forward evidence to the contrary.
Further, the proposed approval incorporates the limitation adopted by the Court in Target
Canada, providing that only the Monitor, in its personal capacity and only with respect to
its personal liability, shall be entitled to rely upon or utilize such approval.® For these
reasons, it is appropriate to approve the Fourth Report and the Monitor’s activities

described therein.

The Court should approve the fees of the Monitor and its counsel

The Applicants seek approval of the following fees and disbursements of the Monitor and

its legal counsel, Dentons, as set out in the Fourth Report:

@) fees of the Monitor from January 6, 2025, to May 3, 2025, in the amount of
$235,835 plus disbursements in the amount of $36, administration expenses of

$7,075 and HST in the amount of $31,583, for the total amount of $274,529; and

(b) fees of the Monitor’s counsel, Dentons, from January 1, 2025, to April 30, 2025, in
the amount of $262,040 plus disbursements in the amount of $102 and HST in the

amount of $34,078, for the total amount of $296,220.1°

The Court should approve the fees of the Monitor and Dentons. Paragraph 34 of the ARIO

provides that the Monitor and its legal counsel shall pass their accounts from time to time

% Target Canada Co. (Re), 2015 ONSC 7574 at paras 21-26; Nordstrom Canada Retail, Inc., 2023 ONSC 4199 at para
22; Motion Record of the Applicants, Tab 3, “Draft Order” at para 8 (“Draft Order™).

10 Fourth Report, paras 49-52.


https://www.canlii.org/en/on/onsc/doc/2015/2015onsc7574/2015onsc7574.html#par21
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc4199/2023onsc4199.html#par22
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc4199/2023onsc4199.html#par22

and are directed to return to this Court for that purpose.’! On any such motion to pass
accounts, the role of the Court is to evaluate fees and disbursements based on the
“overriding principle of reasonableness”, focusing primarily on overall value contributed
by the Monitor and its counsel rather than engaging in a line-by-line assessment of

accounts.!?
18.  The factors this Court has considered in evaluating whether the fees and disbursements of
a monitor and its counsel are fair and reasonable include:
@ the nature, extent and value of the assets being handled;
(b) the complications and difficulties encountered,
(© the degree of assistance provided by the company, its officers or its employees;
(d) the time spent;
(e) the Monitor’s knowledge, experience and skill;
()] the diligence and thoroughness displayed;
(9) the responsibilities assumed;
(h) the results achieved; and

Q) the cost of comparable services when performed in a prudent and economical

manner.13

11 Order of Justice Penny dated May 21, 2024, Eastern Meat Solutions Inc. et al., Court File No. CV-24-00720622-
00CL at para 34.

12 L aurentian University of Sudbury, 2022 ONSC 2927 at para 9; Nortel Networks Inc., 2022 ONSC 6680 at para 10.
13 Laurentian University of Sudbury, 2022 ONSC 2927 at para 10; Nortel Networks Inc., 2022 ONSC 6680 at para 11.


https://www.insolvencies.deloitte.ca/en-ca/Documents/en-ca-insolv-EasternMeats-AmendedandRestatedInitialOrder-May312024.pdf
https://documentcentre.ey.com/api/Document/download?docId=35581&language=EN
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19.

20.

21.

The Monitor and its counsel have been critical to the Applicants’ restructuring efforts. The
issues in this proceeding are complex, and the Monitor and its counsel have continued to
leverage their knowledge, experience and skills to assist the Applicants since the Court last
approved their fees on January 24, 2025. The fees charged by the Monitor and its counsel
are commensurate with market rates and are appropriate for the nature and value of the
assets involved in these proceedings. Accordingly, the Court should approve the fees of

the Monitor and Dentons.

The Court should approve the Third DIP Amendment

The Applicants and the DIP Lender, Bank of Montreal (“BMO”), have negotiated an
amendment to the DIP Credit Agreement (the “Third DIP Amendment”). The material
changes in the Second DIP Amendment are to extend the maturity date until August 29,

2025, and to update the DIP Budget (as defined therein).'*

The Court has jurisdiction to approve the Third DIP Amendment under section 11.2 of the
CCAA. In determining whether to approve DIP financing amendments, this Court has
applied the factors set out in section 11.2(4) of the CCAA governing court sanctioned
interim financing generally.® Pursuant to section 11.2(4), the factors the Court must

consider include:

@ the period during which the company is expected to be subject to proceedings under

the CCAA;

14 Supplemental Affidavit of Robert Vanden Broek sworn May 23, 2024, para 5.

15 Just Energy Group Inc. et al., 2021 ONSC 7630 at paras 34-35; Laurentian University of Sudbury, 2021 ONSC
3545 at paras 39-44, leave to appeal ref’d, 2021 ONCA 448.


https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7630/2021onsc7630.html#par34
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc3545/2021onsc3545.html#par39
https://www.canlii.org/en/on/onca/doc/2021/2021onca448/2021onca448.html

(b)

(©)
(d)

(€)
(f)

(9)

how the company’s business and financial affairs are to be managed during the

proceedings;
whether the company’s management has the confidence of its major creditors;

whether the loan would enhance the prospects of a viable compromise or

arrangement being made in respect of the company;
the nature and value of the company’s property;

whether any creditor would be materially prejudiced as a result of the security or

charge; and

the Monitor’s report.*®

22.  The factors set out in section 11.2(4) militate in favour of approving the Third DIP

Amendment. As the Second DIP Amending Agreement provides for a maturity date of

May 31, 2025, the Applicants require the Third DIP Amendment to extend the maturity

date until August 29, 2025.1” The ongoing availability of the DIP Loan is consistent with

the forecast liquidity needs of the Applicants and will allow the Applicants to continue

operating the Cold Storage Business in the ordinary course while exploring their

restructuring options in consultation with the Monitor. The Monitor supports the Third DIP

Amendment.18

23. For all the above reasons, this Court should approve the Third DIP Amendment.

16 CCAA, 5. 11.2(4).
17 Seventh Vanden Broek Affidavit, paras 42-43; Fourth Report, paras 36-37.

18 Fourth Report, para 38.


https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html#sec11.2subsec4

24,

25.

26.

10

The Court should approve the PMSI Distributions

The Applicants seek Court approval to make distributions to certain PMSI holders in
repayment of the obligations owing under equipment leases (collectively, the “PMSI
Distributions”). The PMSI Distributions will be made from proceeds of the Transaction
which were previously set aside to address the potential priority claims of creditors of

Sierra Foods arising out of valid and enforceable PMSIs (the “PMSI Holdback™).1®

The Monitor’s independent counsel has confirmed that, subject to the customary
assumptions and qualifications, the equipment lessors listed in Appendix “B” to the Fourth
Report have valid and enforceable PMSIs in Ontario in relation to Sierra Foods.? The draft
order contemplates that the PMSI Distributions in respect of these leases may be made by

2298442 Ontario Limited or the Monitor.2

This Court routinely grants orders authorizing interim distributions in insolvency
proceedings.?? It is now well established that section 11 of the CCAA permits courts to
approve interim distributions to creditors absent a plan of compromise or arrangement
and this Court regularly approves distributions to creditors during CCAA proceedings

following Court-approved transactions.?*

9 Fourth Report, para 28.

20 Fourth Report, paras 29-34.

2 Draft Order, paras 5-6.

22 First Source Financial Management v. Chacon Strawberry Fields Inc., 2024 ONSC 7229 at para 44.

23 Re Nortel Networks Corporation et al, 2014 ONSC 4777 at paras 54-58, aff’d 2015 ONCA 681, leave to appeal to
SCCref’d, 42 C.B.R. (6th) 3; Endorsement of Justice Steele dated December 14, 2023, BioSteel Sports Nutrition Inc.,
Court File No. CV-23-00706033-00CL at paras 10-11.

24 See e.g., Order of Justice Osborne dated July 16, 2024, Pride Group Holdings Inc., Court File No. CV-24-00717340-
00CL at paras 3-5; Order of Justice Steele dated December 14, 2023, BioSteel Sports Nutrition Inc., Court File No.



https://www.canlii.org/en/on/onsc/doc/2024/2024onsc7229/2024onsc7229.html#par44
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc4777/2014onsc4777.html#par54
https://www.canlii.org/en/on/onca/doc/2015/2015onca681/2015onca681.html
https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/biosteel/ccaa-proceedings/court-orders/endorsement-of-justice-steele-dated-december-14-2023.pdf?sfvrsn=60fe21c_2
https://documentcentre.ey.com/api/Document/download?docId=39768&language=EN

217.

11

It is appropriate to approve the proposed PMSI Distributions. In AbitibiBowater, Justice

Gascon considered several factors in determining whether to approve interim distributions,

including whether the payee’s security is valid and enforceable, whether the distributions

will leave the estate with sufficient liquidity, and whether the proposed interim

distributions would result in interest savings.?® The proposed PMSI Distributions satisfy

each of these factors:

(a)

(b)

(©)

Valid Security: The PMSI Distributions will only be made to those equipment
lessors listed in Appendix “B” to the Fourth Report that have a valid PMSI interest,

as confirmed by the Monitor’s independent counsel?®:

Sufficient Liquidity: If the Court approves the Third DIP Amendment, the

Applicants will still have sufficient liquidity to continue operating in the ordinary

course after making the PMSI Distributions?’;

Interest Savings: The PMSI Distributions will reduce the total obligations of the

Applicants and the interest payable by the Applicants on PMSI-related
indebtedness. Further, as the balance of the PMSI Holdback will be paid to BMO
once all PMSI Distributions have been made, the PMSI Distributions will facilitate

further interest savings on the Applicants’ secured obligations to BMO.?

CV-23-00706033-00CL at paras 3-9; Order of Justice McEwen dated June 15, 2023, GreenSpace Brands Inc., Court
File No. CV-23-00697516-00CL at paras 15-21.

% Re AbitibiBowater Inc., 2009 QCCS 6461 at para 75; First Source Financial Management v. Chacon Strawberry
Fields Inc., 2024 ONSC 7229 at para 45.

2 Fourth Report, para 33.

2" Fourth Report, para 55.

28 Fourth Report, para 34.


https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/biosteel/ccaa-proceedings/court-orders/distribution-stay-extension-and-expansion-of-powers-order-dated-december-14-2023.pdf?sfvrsn=85fb9e99_2
https://www.pwc.com/ca/en/car/greenspace/greenspace-brands-027-150623.pdf
https://canlii.ca/t/28s92#par75
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc7229/2024onsc7229.html#par45

12
28. For all these reasons, the Court should approve the PMSI Distributions.

PART V - RELIEF REQUESTED

29.  The Applicants request that this Court grant an order substantially in the form attached at

Tab 3 of the Applicants’ Motion Record.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25" day of May 2025.

May 25, 2025 | %

Rebecca L. Kennedy

Thornton Grout Finnigan LLP
3200 — 100 Wellington Street West
Toronto, ON M5K 1K7

Rebecca Kennedy (LSO# 61146S)
Email: rkennedy@tgf.ca

D.J. Miller (LSO# 34393P)
Email: djmiller@tgf.ca

Shurabi Srikaruna (LSO# 90908K)
Email: ssrikaruna@tgf.ca

Lawyers for the Applicants
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or by a commercial publisher of research on the subject of the report is presumed to be authentic,
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Date  May 25, 2025 a E I E Q

Rebecca Kennedy



SCHEDULE “B”
RELEVANT STATUTES

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36

Section 11.02 (2)
Stays, etc. — other than initial application

(2) A court may, on an application in respect of a debtor company other than an initial application,
make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers
necessary, all proceedings taken or that might be taken in respect of the company under an
Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit
or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit
or proceeding against the company.

Burden of proof on application
(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order appropriate;
and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that
the applicant has acted, and is acting, in good faith and with due diligence.

Interim financing

11.2 (1) On application by a debtor company and on notice to the secured creditors who are likely
to be affected by the security or charge, a court may make an order declaring that all or part of the
company’s property is subject to a security or charge — in an amount that the court considers
appropriate — in favour of a person specified in the order who agrees to lend to the company an
amount approved by the court as being required by the company, having regard to its cash-flow
statement. The security or charge may not secure an obligation that exists before the order is made.

Factors to be considered

(4) In deciding whether to make an order, the court is to consider, among other things,



(a) the period during which the company is expected to be subject to proceedings under
this Act;

(b) how the company’s business and financial affairs are to be managed during the
proceedings;

(c) whether the company’s management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement
being made in respect of the company;

(e) the nature and value of the company’s property;

(F) whether any creditor would be materially prejudiced as a result of the security or charge;
and

(9) the monitor’s report referred to in paragraph 23(1)(b), if any.
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