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I. INITIAL AND CONTINUED NEED FOR CCAA PROTECTION 

4. EGR is in the precious metal (predominantly, gold) refining and trading business. 

5. EGR’s resort to relief under the CCAA was necessary due to (i) the Canada Revenue 

Agency (“CRA”)’s refusal to pay EGR’s net tax refunds, including input tax credits 

under the Excise Tax Act, since August 2018, and (ii) reassessments in excess of 

$189,000,000 issued to EGR on July 28, 2020 for the period from June 1, 2016 to 

October 31, 2018 (the “2020 Reassessments”).  

6. The 2020 Reassessments are being challenged by EGR (the “Tax Litigation”) in the Tax 

Court of Canada (“Tax Court”). However, they are enforceable notwithstanding 

contestation,1 and on or around October 8, 2020, CRA announced it would commence 

enforcement measures on October 15, 2020.  

7. This is not an operational restructuring. But for CRA’s refusal to pay EGR’s net tax 

refunds and the 2020 Reassessments, EGR would be solvent and its business would be 

profitable. An application under the CCAA was necessary to create a statu quo and allow 

EGR to obtain, as a first milestone of a restructuring, a decision on the merits in the Tax 

Litigation. 

8. The SARIO provides that a stay of proceedings applies but the Tax Litigation may 

continue.2 

II. PRESSING ISSUES 

9. In my two prior extension motion affidavits sworn December 11, 2021 and 

March 8, 2022, of which I attach copies without exhibits as Exhibits “B” and “C”, 

 
1 I am referred to the Excise Tax Act, s. 315. 
2 I am referred to paragraph 10 of the SARIO. 

[Motion Record Page No. 8]

https://laws-lois.justice.gc.ca/eng/acts/e-15/




























[Motion Record Page No. 22]



[Motion Record Page No. 23]



[Motion Record Page No. 24]



[Motion Record Page No. 25]



[Motion Record Page No. 26]



[Motion Record Page No. 27]



[Motion Record Page No. 28]



[Motion Record Page No. 29]



This is Exhibit "B" to the affidavit of / 
Atef Salama sworn before me via ¥,Q~i-1----~~c>~ 
this 8th day of June, 2022 in accordance 
with 0. Reg. 431/20, Administering Oath 
or Declaration Remotely 

A Commissioner, et . 
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Court File No. CV-20-00649558-00CL 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
(the “CCAA”) 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 
(“EGR”) 

 
 

AFFIDAVIT OF ATEF SALAMA 
(sworn December 11, 2021) 

 
 

I, Atef Salama, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am EGR’s Vice-President and have been since 2001. As such I have personal 

knowledge of the facts and matters deposed in this affidavit save where the same are 

stated to be based upon information or belief, and where so stated I verily believe the 

same to be true. 

2. I make this affidavit in support of: 

a. EGR’s fifth motion for an extension of these CCAA proceedings to 

March 15, 2022 (3 months), and 

b. EGR’s motion for the approval of the 2nd Amended Protocol (defined below), if 

the same is finalized in time for the hearing on this motion. 
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I. BACKGROUND OF THESE PROCEEDINGS 
A. Initial and continued need for CCAA protection 

3. EGR is in the precious metal (predominantly, gold) refining and trading business. 

4. EGR’s resort to relief under the CCAA was necessary due to (i) the Canada Revenue 

Agency (“CRA”)’s refusal to pay EGR’s net tax refunds, including input tax credits 

under the Excise Tax Act, since August 2018, and (ii) reassessments in excess of 

$189,000,000 issued to EGR on July 28, 2020 for the period from June 1, 2016 to 

October 31, 2018 (the “2020 Reassessments”).  

5. The 2020 Reassessments are being challenged by EGR (the “Tax Litigation”) in the Tax 

Court of Canada (“Tax Court”). However, they are enforceable notwithstanding 

contestation,1 and on or around October 8, 2020, CRA announced it would commence 

enforcement measures on October 15, 2020.  

6. This is not an operational restructuring. But for CRA’s refusal to pay EGR’s net tax 

refunds and the 2020 Reassessments, EGR would be solvent and its business would be 

profitable. An application under the CCAA was necessary to create a statu quo and allow 

EGR to obtain, as a first milestone of a restructuring, a decision on the merits in the Tax 

Litigation. 

B. Salient aspects of this proceeding 
7. Accounting for the unique aspects of this restructuring, the October 27, 2020 second 

amended and restated initial order (the “SARIO”), of which I attach a copy as 

Exhibit “A”, provides: 

a. that EGR remains, under a stay of proceedings, in possession of its business and 

property and is entitled to pay its normal business expenses and to satisfy its 
 

1 I am referred to the Excise Tax Act, s. 315. 
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creditor obligations whether incurred before or after the making of the initial 

order,2 

b. that a stay of proceedings applies but the Tax Litigation may continue,3 and 

c. for the court’s approval and sealing of a protocol (the “Protocol”) agreed to on 

October 27, 2020 among EGR, CRA and Deloitte Restructuring Inc. as monitor in 

the herein proceedings (in such capacity, the “Monitor”),4 as such Protocol was 

amended with court approval provided in the order made on March 8, 2021, of 

which I attach a copy as Exhibit “B”. 

8. The current extension expires at the end of December 15, 2021. 

II. PRESSING ISSUES 
9. EGR cannot advance any restructuring as it stands. 

10. EGR and its stakeholders need: 

a. proper and prompt disclosure from CRA in the Tax Litigation. 

b. a reasonable and enforceable timetable for the Tax Litigation. 

c. final tax assessments for all post-2020 Reassessments, pre-filing periods. 

11. Otherwise there may never be a determination in the Tax Litigation, nor a plan developed 

for the benefit of EGR’s stakeholders. 

12. EGR and I are hereby not only asking for a CCAA extension, but also engaging with the 

court and CRA towards making this CCAA process what it can be: a tool for 

simplification, communication and resolution. Not just basic life support. 

13. Each of the issues is addressed below. 
 

2 I am referred to paragraphs 4 to 9 of the SARIO. 
3 I am referred to paragraph 10 of the SARIO. 
4 I am referred to paragraphs 15 to 18 of the SARIO. 
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A. Need for proper disclosure in Tax Litigation 
i. Background 

14. Around December 9, 2020, EGR and CRA agreed that disclosure in the Tax Litigation 

would be governed by Rule 82 of the Tax Court of Canada Rules as a condition for 

EGR’s consent to a 60-day extension of the time for CRA to file its Reply. 

15. I am informed that proceeding under Rule 82 means that CRA must list and disclose to 

EGR all documents relevant to any matter in question between the parties and not only 

those documents that CRA intends to use at trial. 

16. Affidavits of documents were exchanged on March 31, 2021. CRA’s lead auditor of 

EGR’s audit (“Lead Auditor”) affirmed CRA’s List of Documents (which 

CRA titled an “Affidavit of Documents”), which states that the Lead Auditor 

provided to the Department of Justice two categories of documents: (1) her audit file in 

respect of EGR; and (2) the position papers or audit reports for the other entities 

that CRA concluded were participants in the same carousel scheme as EGR. 

CRA subsequently produced the documents for inspection. 

17. CRA produced some of the documents stored in one file referred to as the “CRA EGR 

Audit File.” CRA did not produce documents from other sources such as documents from 

the Lead Auditor's hard-drive or CRA shared drive or emails, nor any documents from 

the related audits carried out in preparation for the reassessments of EGR which are under 

appeal (aside from certain position papers and audit reports). 

18. EGR considered CRA’s affidavit of documents and productions grossly deficient. For 

example, very minimal internal communications were disclosed or produced, and many 
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of the documents disclosed contained significant redactions to the point that some 

documents were completely unintelligible. 

19. On April 23, 2021, EGR’s tax counsel wrote to CRA5 listing categories of standard audit 

documents that were not included in its Affidavit of Documents. 

20. From May 5, 2021 on, CRA advanced a range of untenable positions to resist further 

production. Through the course of numerous lengthy exchanges between counsel, CRA 

reversed many of those positions and produced in piece-meal many highly material 

documents that it had initially withheld.  

21. On May 11, 2021, the Tax Court ordered a timetable to resolve the productions issue by 

June 30, 2021, failing which EGR was to bring a motion by July 30, 2021. EGR did not 

pursue its motion at that time based on assurances that CRA would work diligently to 

provide full disclosure. The parties agreed to push back the motion timeline twice. 

22. On July 9, 2021, CRA stated that it had received 73.5 GB of data from other 

custodians comprised mainly of auditors and persons from CRA Business Intelligence 

who worked on the audits of EGR and the other companies that CRA alleges were 

participating in a carousel scheme. Also at this time, CRA refused to produce relevant 

documents provided by the Royal Canadian Mint and refused to provide collection 

diaries concerning other alleged carousel scheme participants. 

23. On July 27, 2021, CRA advised that it now had received a total of 81.2 GB of documents 

in response to litigation hold letters it had sent to 131 custodians (inclusive of the 

aforementioned 73.5 GB). 

 
5 I am advised that the respondent in the Tax Litigation is technically the Crown, but I will continue to refer to it as 
CRA for simplicity. 

[Motion Record Page No. 35]



6 
 

24. On August 6, 2021, the parties agreed to further extend the deadline for EGR to 

bring a motion for full productions in compliance with Rule 82. 

25. On September 22, 2021, CRA stated that it had completed a de-duplication of the 

documents from the 131 custodians but had not begun to review a sampling of the 

documents – despite the passage of almost a year since CRA agreed to full disclosure. 

CRA admitted that those documents are “potentially relevant”. CRA also indicated that 

the Royal Canadian Mint may consent to disclosure of its documents by October 5, 2021, 

which never occurred. CRA moreover asserted that collection diaries of other alleged 

scheme participants are irrelevant. Finally, CRA suggested that its disclosure obligations 

would be completed by November 3, 2021. 

ii. EGR’s motion in tax court 
26. Notwithstanding the abovementioned additional piecemeal disclosure and representations 

of CRA, there remains some major deficiencies in CRA’s disclosures. 

27. EGR was compelled to serve CRA with and file with the Tax Court a motion to resolve 

the matter. I attach a copy of the notice of motion dated November 18, 2021 as 

Exhibit “C”. 

28. As more fully set out in the notice of motion, EGR has identified five categories of 

relevant documents that CRA has confirmed are in its control/possession but 

failed/refused to disclose, as follows: 

a. all documents collected by CRA from 131 identified custodians who have a 

relationship to this appeal by having worked on the audit of EGR and/or on the 

audits of other persons audited in relation to the alleged carousel scheme(s) at 
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issue in the Tax Litigation (including, but not limited to, purported participants in 

such alleged scheme(s)) [paras. 10 to 16 of the notice of motion]. 

b. all documents provided to CRA by the Royal Canadian Mint in the course of the 

EGR audit [paras. 17 to 22 of the notice of motion]. 

c. all documents contained in certain CRA case files that are either in respect of 

EGR audits or relied upon in CRA’s conclusions in respect of EGR [paras. 23 to 

32 of the notice of motion]. 

d. all Collection Diaries of the purported participants in the alleged carousel scheme. 

e. all documents that the Respondent stated that it would re-produce with less or no 

redactions [paras. 33 and 34 of the notice of motion].6 

iii. EGR’s proposed mediation of the matter, refused by CRA 

29. After the December 2, 2021 plenary meeting discussed below, EGR’s tax counsel sent a 

note to the Monitor stating that EGR would be amenable to having the disclosure matter 

mediated by a third-party (e.g., a seasoned tax litigation practitioner) on an urgent basis. 

30. I am informed that this is appropriate including for the following reasons: 

a. the matter is not so complex so as to necessitate a court’s determination. 

b. the parties could agree that the mediation outcome would be binding or 

non-binding, but in either case it would likely bring progress by allowing the 

resolution of at least part of the disclosure issue. 

c. the case management judge in the Tax Litigation indicated at a case conference 

that he anticipated rendering his decision on EGR’s motion, were it to proceed, at 

 
6 Since service of the notice of motion, CRA has provided less redacted productions as initially promised, so this 
category of documents is no longer at issue in the motion. 
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the earliest between late-January and early-February 2022. Mediation would 

likely yield a faster result. 

d. mediation would likely be less costly than a full-blown court hearing, and would 

be more flexible and informal, favouring resolution. 

31. The Monitor followed-up on that offer with CRA. On December 9, 2021, the Monitor 

informed EGR’s counsel that CRA refused to consider mediation because its tax 

litigation team is focused on the court hearing. 

32. I am once more disappointed, but not surprised, of such lack of practicality and openness 

to simplification from CRA, who seems determined to make it as procedural, expensive 

and time-consuming as possible for EGR to obtain the disclosure it is entitled to in the 

Tax Litigation. 

iv. Implications for CCAA proceeding 

33. I attach as Exhibit “D” a copy of this court’s production and confidentiality order dated 

June 8, 2021. This order was granted notwithstanding CRA’s opposition and allows EGR 

to disclose to the Monitor documents disclosed in the Tax Litigation. 

34. Since that June 8 order, the Monitor has been involved in the Tax Litigation disclosure 

process and discussions. I understand that the Monitor does not take a position regarding 

the merits of the Tax Court motion but is actively seeking to expedite the Tax Litigation 

timeline, which will be described in the Monitor’s seventh report (the “Seventh 

Report”), to be filed. 

35. Ideally, the Tax Court motion would not have to proceed. EGR and CRA, with the 

assistance of the Monitor, would meet and agree on disclosure, and CRA would follow-

through within a reasonable time. 
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36. Another viable option is for the disclosure issue to be handled within the CCAA process. 

I am informed this would present many advantages including: 

a. the ability to directly involve the Monitor in the matter, including the Monitor’s 

supervision of and reporting on the parties’ adherence to the timetable. 

b. the ability to expedite and resolve or fine-tune the matter directly within the 

“bigger picture” of the restructuring exigencies. 

c.  the possibility of obtaining a determination regarding the pressing disclosure 

issue, and any follow-up disclosure issues, on a real-time basis. 

37. On the other hand, I anticipate that CRA will object to the matter being dealt with by this 

court, as it has (unsuccessfully) in respect of the Monitor’s disclosure motion noted 

above. 

38. EGR has not yet made any formal motion to this court regarding disclosure, and is not 

asking the court to make any determination at this time. However, EGR is using the 

opportunity of the stay extension hearing to put this potential avenue on the record and 

engage with CRA (and the court, if it deems it appropriate) on it. EGR will make such a 

motion if, despite this attempted dialogue, insufficient progress is made. 

B. Need for reasonable and enforceable Tax Litigation timetable 
i. December 2 plenary meeting 

39. On December 2, 2021, the Monitor hosted a plenary meeting among EGR’s restructuring 

counsel, EGR’s tax litigation counsel, CRA’s restructuring counsel, CRA’s tax litigation 

counsel, and some other CRA personnel, including audit team members. I was not 

present but I have been debriefed by EGR’s restructuring and tax litigation counsel. 
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40. The main purpose of the meeting was: 

a. for the Monitor to voice its concern that the Tax Litigation is be unlikely to reach 

a final determination of the merits within the timeframe afforded by EGR’s 

finances (which the Monitor stated was approximately 16 months from now, an 

evaluation with which I agree based on the information available at this time), 

considering, among other things, the costs of these CCAA proceedings. 

b. to afford an opportunity to EGR and CRA to answer this concern, including by 

providing an explanation for the delays involved. 

41. EGR unequivocally expressed that: 

a. it had met its disclosure obligations under Rule 82. 

b. it could and would commit to the following timetable which had been put to CRA 

before, including at a recent case management hearing in Tax Court: 

Step Deadline 

Receipt of CRA’s full documentary disclosure (including items sought on 
disclosure motion) January 31, 2022 

Additional disclosure from EGR and resolving related issues  January 31, 2022 

Complete examinations for discovery  April 15, 2022 

Satisfy undertakings, if any  May 15, 2022 

Communicate questions arising from undertakings, if any  May 31, 2022 

Provide answers to questions arising from undertakings, if any  June 15, 2022 

Resolution of issues arising from Examinations for Discovery, if any  July 15, 2022 

Trial commencement October 1, 2022 

42. In response, CRA said that: 

a. but for EGR’s disclosure motion in Tax Court, it could consider a Fall trial. 
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b. it was now putting its resources into resisting EGR’s disclosure motion rather than 

working on disclosure itself, and for that reason, it is “unfortunate” that EGR 

makes such a motion. 

c. assuming EGR was successful on its motion, CRA would require between 4 ½ 

and 5 months after a final determination to effect the disclosure before any 

remaining steps in the litigation could be completed. 

43. I am deeply disconcerted by that response. Some of my thoughts include: 

a. to imply that EGR’s disclosure motion is against its own interest, or that EGR is 

in any way responsible for the delays in disclosure by seeking to redress an 

obvious, harmful and egregious procedural irregularity, is authoritarian, 

obfuscating, and plainly wrong. 

b. what would have obviously been fastest is CRA’s disclosure to have been 

compliant in the first place, and EGR’s motion not being necessary at all. 

c. I do not understand what could possibly take 5 months to effect disclosure. No 

explanation was given by CRA to justify such delay despite EGR’s tax counsel 

asking the direct question. I could accept disclosure taking 10 days at worst, but 

almost half a year seems absurd. CRA has all the documents in its possession. 

I understand CRA has stated that the documents sought by EGR on the motion 

have already largely, if not completely, been compiled and de-duplicated. 

ii. Implications for CCAA proceeding 

44. It is notable that obtaining a decision on the merits in the Tax Litigation is the first 

milestone that must be achieved in this proceeding, before any restructuring plan can be 
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developed. Yet after more than a year under CCAA protection, there is still not even an 

agreed tentative timetable, much less a binding one, for the Tax Litigation. 

45. The current statu quo is, with respect, at best inconsequential and at worst strategically 

desirable for CRA. But it is expensive and paid for by EGR and its stakeholders. The 

longer the Tax Litigation takes, the longer EGR must remain under CCAA protection, 

which necessitates costs and may drive EGR out of business regardless of the merits of 

the Tax Litigation. 

46. EGR owes it to its stakeholders that this does not happen. CRA has a positive duty to act 

in good faith which is not reconcilable with a continuation of the current state of affairs. 

47. An enforceable litigation timetable is the inevitable milestone from which to work 

backwards. Without one, this restructuring will stray and be unstructured, aimless and of 

indefinite length. 

48. EGR is ready to commit and abide by the aforementioned litigation timetable it proposes. 

49. I am informed by counsel in the Tax Litigation that this proposed timeframe is markedly 

accelerated by comparison to what can be expected of Tax Court timeframes in ordinary 

circumstances. However, I am also informed by tax counsel that the Tax Court can be 

responsive to such exigencies as are present in this case, such that if the parties commit to 

the above timetable, it is anticipated that the Tax Court will be able to accommodate it. 

50. I am satisfied that the above proposed timeframe is rigorous and reasonable for EGR. The 

steps occur within a foreseeably sustainable period for EGR. 

51. As for the disclosure matter, EGR does not yet make any formal motion to this court in 

respect of the litigation timeframe. EGR is using the opportunity of the extension hearing 
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to firmly put its proposal on the record and engage with CRA (and the court, if it deems it 

appropriate) on it. EGR will make such a motion if, despite this attempted dialogue, no 

sufficient progress is made. 

C. Need for assessments in respect of post-2020 Reassessments, pre-filing 
periods 

52. Those periods remain under audit since the summer of 2020.  

53. To state the obvious, there can be no viable arrangement that is subject to any CRA 

assessment or reassessment in respect of pre-filing periods. EGR cannot work towards 

advancing a restructuring until EGR’s obligations in respect of those periods are 

determined. 

54. CRA has mentioned that those assessments are potentially months away. EGR is largely 

powerless facing this situation because it is contemplated that CRA would oppose the 

matter being dealt with under a CCAA claims process overseen by the Monitor. If CRA 

were to be successful in such opposition, then EGR could do essentially nothing but wait 

for assessments, thereby extending these CCAA proceedings (and associated costs) 

indefinitely.  

55. Again, EGR does not yet make any formal motion to this court on this matter. EGR will 

make such a motion, however, if, despite this attempted dialogue, no real progress is 

made. 

III. OTHER ACTIVITIES SINCE LAST EXTENSION 

A. Operationally 
56. Throughout these CCAA proceedings and as mentioned at every extension, EGR has 

continued to operate its business in accordance with the Protocol and while complying 

with COVID-19 legal requirements and best practices. 
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57. This is not an operational restructuring. There are no material changes or developments 

under this rubric since my August 30, 2021 affidavit filed in support of the last motion 

for extension. EGR’s day to day business remains the same, in the normal course. 

58. I understand that the details and figures regarding EGR’s business since the latest 

Monitor’s report will be set out in the Seventh Report.  

59. I believe EGR will be able to support its operations, the Tax Litigation, the herein 

proceeding and the Protocol for the duration of the extension sought, as I understand will 

more fully appear from the Seventh Report. 

60. However, as discussed above and noted in prior affidavits, I continue to be deeply 

concerned about EGR’s mid- to long-term ability to bear CCAA and Tax Litigation costs. 

Substantial progress needs to be made in the shortest order on the matters discussed. 

B. 2nd Amended Protocol 
61. The content of the Protocol is subject to a sealing order, as will be sought in respect of 

the second amended Protocol (the “2nd Amended Protocol”). I will therefore not discuss 

its content in details, but will give some of the background for context. 

62. The Protocol generally sets out EGR’s, the Monitor’s and CRA’s agreement in respect of 

CRA’s assessment and payment of post-filing net tax refunds that are not in respect of 

suppliers targeted by CRA’s allegations of wrongdoing. 

63. EGR, the Monitor and CRA have agreed that a 2nd Amended Protocol should be agreed 

upon in order to partly address the cost concerns arising out of this CCAA proceeding. 
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64. It is possible though unfortunately uncertain that the 2nd Amended Protocol will be 

finalized in time for the hearing on this motion. I will nevertheless describe below the 

main lines of the current amending approach.  

65. In short, the 2nd Amended Protocol would provide for an adaptative monitoring protocol 

as soon as and as long as EGR’s scrap gold purchase volume stays below a certain 

threshold. Should the scrap gold purchase volume exceed the threshold, the 2nd Amended 

Protocol would provide for the reengagement of the original, full suite of Protocol 

measures, until the volume purchased goes below the threshold again for a continuous 

period of time that is provided, and so on. 

66. The adaptative monitoring would not affect the amount or quality of the information 

collected under the Protocol: it would merely focus the Monitor’s analysis of the 

information while transaction volumes are below the agreed-upon thresholds. There 

would therefore be no loss of data should there need to be any lookback or audit. 

67. The added flexibility would allow the Protocol to be responsive and adaptable to one of 

the central variable for the appropriate degree of daily oversight – the volume of scrap 

gold purchased: 

a. when volume is low, CRA would accept that there be reduced in-depth analysis, 

including in consideration of the “good track record” that EGR has so far shown 

under the Protocol, and the Monitor’s continuous presence. 

b. when volume is high, EGR would accept to augment the monitoring, bearing the 

costs it represents, including in consideration of CRA’s treatment of post-filing 

tax returns under the Protocol. 
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68. Overall, the parties will need to ensure that the monitoring mechanisms are capable of 

responding to the variability of customer needs while preserving the cost-effectiveness of 

the Protocol and overall amelioration of risk. 

69. EGR believes the current amending approach would be a great improvement in the 

circumstances and, if the 2nd Amended Protocol is ready in time, EGR would respectfully 

request the court’s approval of the same, in order to bring it within this court’s 

jurisdiction to oversee and enforce, as the case may be. 

C. Handling other CCAA and restructuring matters 
70. The above sets out what EGR has been working on since the last extension and, to an 

extent, since the beginning of this proceeding, in terms of restructuring matters. EGR will 

continue to work on those matters alongside the Monitor and all stakeholders with 

diligence and good faith. 

D. Handling of Tax Litigation 
71. The above sets out the notable developments in the Tax Litigation since the last 

extension. EGR will continue to work on those matters alongside its tax counsel, the 

Monitor and CRA with diligence and good faith. 

II. NEED FOR CONTINUED CCAA RELIEF 

14. The need for extension of the stay provisions is self-explanatory considering the 

$180 million 2020 Reassessments are otherwise enforceable notwithstanding 

contestation. The continuation of the stay is intended to maintain the statu quo so that 

EGR may obtain, as a first milestone of its restructuring, a decision on the merits of its 

case in the Tax Litigation. 
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15. The SARIO provides that the Protocol terminates automatically upon termination of these 

CCAA proceedings, and so EGR requests the continuation of these proceedings to allow 

the Protocol to remain within this court’s jurisdiction to enforce, as the case may be. 

16. With the above in place, EGR has and will continue to act with due diligence and good 

faith with respect to the Tax Litigation, its business and operations, and its relationship 

with CRA more generally. 

SWORN BEFORE ME via Zoom at the City of 
Toronto, in the Province of Ontario, this 11th  
day of December, 2021 in accordance with 
O. Reg. 431/20, Administering Oath or 
Declaration Remotely 
 
 

  

  

Commissioner for taking affidavits 
(present at Toronto at the time of swearing) 

 Atef Salama 
(present at Toronto at the time of 

swearing) 
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Court File No. CV-20-00649558-00CL 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

 
IN THE MATTER OF THE COMPANIES¶ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
(the ³CCAA´� 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 
�³EGR´� 

 
 

AFFIDAVIT OF ATEF SALAMA 
(sworn March 8th, 2022) 

 
 

I, Atef Salama, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am EGR¶s Vice-President and have been since 2001. As such I have personal 

knowledge of the facts and matters deposed in this affidavit save where the same are 

stated to be based upon information or belief, and where so stated I verily believe the 

same to be true. 

2. I make this affidavit in support of (*5¶V�sixth motion for an extension of these CCAA 

proceedings and the October 27, 2020 second amended and restated initial order 

(the ³SARIO´�, of which I attach a copy as Exhibit ³$´, to June 17, 2022 (3 months). 

3. The current extension expires at the end of March 15, 2022. 

I. INITIAL AND CONTINUED NEED FOR CCAA PROTECTION 
4. EGR is in the precious metal (predominantly, gold) refining and trading business. 

5. (*5¶V� UHVRUW� WR� UHOLHI� XQGHU� WKH�&&$$�ZDV� QHFHVVDU\� GXH� WR� (i) the Canada Revenue 

$JHQF\� �³CRA´�¶V� UHIXVDO� WR� SD\� (*5¶s net tax refunds, including input tax credits 
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under the Excise Tax Act, since August 2018, and (ii) reassessments in excess of 

$189,000,000 issued to EGR on July 28, 2020 for the period from June 1, 2016 to 

2FWREHU�����������WKH�³2020 Reassessments´��� 

6. The 2020 Reassessments are beiQJ�FKDOOHQJHG�E\�(*5��WKH�³Tax Litigation´��LQ�WKH�7D[�

&RXUW� RI� &DQDGD� �³Tax Court´��� +RZHYHU�� WKH\� DUH� HQIRUFHDEOH� QRWZLWKVWDQGLQJ�

contestation,1 and on or around October 8, 2020, CRA announced it would commence 

enforcement measures on October 15, 2020.  

7. 7KLV� LV� QRW� DQ� RSHUDWLRQDO� UHVWUXFWXULQJ�� %XW� IRU� &5$¶V� UHIXVDO� WR� SD\� (*5¶V� QHW� WD[�

refunds and the 2020 Reassessments, EGR would be solvent and its business would be 

profitable. An application under the CCAA was necessary to create a statu quo and allow 

EGR to obtain, as a first milestone of a restructuring, a decision on the merits in the Tax 

Litigation. 

8. The SARIO provides that a stay of proceedings applies but the Tax Litigation may 

continue.2 

II. PRESSING ISSUES 
9. In my December 11, 2021 affidavit filed in support of the last motion for a stay 

extension, of which I attach a copy without exhibits as ([KLELW� ³B´ (my ³December 

Affidavit´), I set out three issues preventing EGR to advance any restructuring: 

a. proper and prompt disclosure from CRA in the Tax Litigation, 

b. a reasonable and enforceable timetable for the Tax Litigation, and 

c. final tax assessments for all post-2020 Reassessments, pre-filing periods 

(the ³Pre-Filing Periods´�� 
 

1 I am referred to the Excise Tax Act, s. 315. 
2 I am referred to paragraph 10 of the SARIO. 
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10. I will discuss the status on each below. 

A. Need for proper disclosure in Tax Litigation 
i. Background 

11. I set out the full background on this issue at paragraphs 14 to 32 of my December 

Affidavit �([KLELW�³B´�, to which I refer. 

12. In its most relevant part for purposes of this update, such background includes: 

a. the fact that as early as December 9, 2020, EGR and CRA agreed that disclosure 

in the Tax Litigation would be governed by Rule 82 of the Tax Court of Canada 

Rules DV�D�FRQGLWLRQ�IRU�(*5¶V�consent to a 60-day extension of the time for CRA 

to file its Reply. 

b. proceeding under Rule 82 means that CRA must list and disclose to EGR all 

documents relevant to any matter in question between the parties and not only 

those documents that CRA intends to use at trial. 

c. the gross deficiencies RI�&5$¶V�³affidavit of documents´ dated March 31, 2021 

and initial ³GLVFORVXUH´� 

d. discussions among CRA and EGR regarding the same, DQG�&5$¶V� UHVLVWDQFH� to 

effect proper disclosure through untenable positions. 

e. EGR being compelled to make a motion in Tax Court to resolve the matter. 

f. the three categories of relevant documents that CRA has confirmed are in its 

control/possession but failed/refused to disclose, i.e.�� LQ� WKH� ZRUGV� RI� (*5¶V�

notice of motion: 

i. all such documents that are or were part of the 81.2 GBs of 

documentation that CRA collected from 131 CRA personnel, referenced in 

the Reasons for Order as ³Scrap Gold Audits Documentation´. 
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ii. all such documents that are or were part of various CRA Integras cases. 

iii. all such documents that are or were part of the CRA collections 

diaries pertaining to any of the alleged tax carousel scheme(s) at 

issue.  

g. (*5¶V�RIIHU in early December 2021 to have the disclosure matter mediated by a 

third-party (e.g., a seasoned tax litigation practitioner) on an urgent basis, which 

would have been appropriate, efficient, and would have been more likely to foster 

resolution than adversity. 

h. CRA¶V� UHIXVDO� RI� WKH� SURSRVHG mediation, citing that its team was rather in the 

process of preparing for the court hearing.3 

i. EGR being once more disappointed, but not surprised, with &5$¶V lack of 

practicality and openness to simplification when it comes to Tax Litigation 

procedures. CRA seemed instead determined to make it as procedural, expensive 

and time-consuming as possible for EGR to obtain the disclosure to which it is 

entitled and to which CRA had agreed. 

ii. Status 
13. The Tax Court KDV�UXOHG�HQWLUHO\�LQ�(*5¶V�IDYRXU, with costs against CRA, in its order 

and reasons for decision released and dated February 22, 2022, a copy of which I attach 

as ([KLELW�³C´ �WKH�³Tax Court Disclosure Ruling´�� 

14. The Tax Court Disclosure Ruling orders CRA to effect the disclosure sought by EGR 

within 30 days, i.e. on or before March 24, 2022.  

 
3 The best that can be said about this position is that it is circular, because the mediation was offered specifically to 
circumvent the need for a full-blown hearing, which would have been better for every party in the totality of the 
circumstanceV��LQFOXGLQJ�(*5¶V�LQVROYHQF\�DQG�WKH�IDFW�WKDW�WKH�GLVFORVXUH�PDWWHU�LV�RYHUDOO�VLPSOH� 
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15. Specifically, the Tax Court stated in the Tax Court Disclosure Ruling: 

a. 5KHWRULFDOO\�� ³«KRZ� FDQ� WKH� UHVSRQGHQW�� ZLWKRXW� UHYLHZ� RU� VDPSOLQg, take the 

position that none of this mass of documentation ought to be listed per Rule 82?... 

References in CRA documents already produced are pointedly indicative of the 

Scrap Gold Audits Documentation being comprised of a significant measure of 

relevant documentaWLRQ�´ 

b. ³7KDW�WKH�>�����*%V�RI�GRFXPHQWDWLRQ@�FDWHJRU\�H[LVWV�DW�DOO�LV�GXH�WR 131 CRA 

personnel identifying each such document as being potentially relevant in respect 

of the tax carousel allegations central to this litigation. It would be startling now 

to forego review of same for Rule 82 purposes.´ 

c. ³7KH�TXDQWXP�RI�WKLV�GRFXPHQWDWLRQ�SUesents all the more reason for review for 

purposes of Rule 82 listing; rather than that large quantum being construed a 

reason to refrain from review for Rule 82 listing purposes [as posited by the 

&5$@´� 

d. ³The fact that a CCAA monitor is urging the parties to proceed apace is well 

understandable. But respectfully, in my view that is not reason to curtail (*5¶V�

entitlement to full application of Rule 82, including in respect of the Scrap Gold 

Audits Documentation. At risk for EGR are millions of dollars and its business 

reputation, specifically due to these appealed reassessments�´ 

e. ³Review of so much documentation for Rule 82 purposes is no slight undertaking. 

Yet the respondent Crown presumably would have considered this in committing 

to application of Rule 82�´ 
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iii. Next steps and effect on CCAA process 

16. The next steps in the disclosure process will depend on whether CRA intends to appeal 

the Tax Court Disclosure Ruling (which set clear and unequivocal parameters on proper 

compliance with the principles of full disclosure under Rule 82), or CRA accepts the 

ruling and proceeds in good faith to address these issues on a timely basis as 

contemplated in the Tax Court Disclosure Ruling. 

17. In terms of effect on the CCAA process, it is important to note that EGR was forced to 

proceed with a motion in Tax Court, which it has now won in all respects, confirming 

that &5$¶V� resistance was not only time-wasting but improper in terms of compliance 

with its responsibilities under Rule 82. 

18. EGR has in its December materials, filed in connection with the last stay extension 

motion, set forth the possibility that the CCAA court may have an interest in insuring that 

the parties to the Tax Litigation adhere to standards which take into account the 

exigences of the CCAA process and its expectations. 

19. FoU�LWV�SDUW��(*5�KDV�EHHQ�IRUFHG�WR�UHVRUW�WR�OLWLJDWLRQ�WR�DGGUHVV�&5$¶V�VKRUWFRPLQJV, 

the latest example being the necessity for the disclosure motion. EGR may be forced into 

further litigation by having to respond should CRA appeal the Tax Court Disclosure 

Ruling. 

20. In this context, EGR reiterates the opportunity and benefits of WKH�&&$$�FRXUW¶V�DWWHQWLRQ�

to the conduct of the parties as it pertains to any further procedural, disclosure or other 

Tax Litigation issues. 
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B. Need for reasonable and enforceable Tax Litigation timetable 
i. December 2 plenary meeting 

21. At paras. 39 to 43 of my December AffidavLW��([KLELW�³B´���I reported that on December2, 

2021, the Monitor hosted a plenary meeting among EG5¶V�UHVWUXFWXULQJ�FRXQVHO��(*5¶V�

WD[� OLWLJDWLRQ� FRXQVHO�� &5$¶V� UHVWUXFWXULQJ� FRXQVHO�� &5$¶V� WD[� OLWLJDWLRQ� FRXQVHO�� DQG�

some other CRA personnel, including audit team members. 

22. The main purpose of the meeting was: 

a. for the Monitor to voice its concern that the Tax Litigation is unlikely to reach a 

ILQDO� GHWHUPLQDWLRQ� RI� WKH� PHULWV� ZLWKLQ� WKH� WLPHIUDPH� DIIRUGHG� E\� (*5¶V�

finances (which the Monitor stated was approximately 16 months from then), 

considering, among other things, the costs of these CCAA proceedings and the 

Tax Litigation. 

b. to afford an opportunity to EGR and CRA to answer this concern, including by 

providing an explanation for the delays involved. 

23. EGR unequivocally expressed that it could and would commit to the following timetable 

(updated with the Tax Court Disclosure Ruling as the new starting point) which had been 

put to CRA before, including at a recent case management hearing in Tax Court (in its 

prior version in which all the below timeframes were the same but dates were earlier by 

about 2 months): 

Step  Deadline 

Complete Examinations for Discovery (except for further questions arising 
from subsequent CRA disclosure)  April 15, 2022 

Satisfy undertakings, if any  May 15, 2022 

Communicate questions arising from undertakings, if any  May 31, 2022 
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Step  Deadline 

Provide answers to questions arising from undertakings, if any  June 15, 2022 

Resolution of issues arising from Examinations for Discovery, if any  July 15, 2022 

Commence Trial 
 

October 1, 2022 
 

24. I am informed by counsel in the Tax Litigation that this proposed timeframe is markedly 

accelerated by comparison to what can be expected of Tax Court timeframes in ordinary 

circumstances. However, I am also informed by tax counsel that the Tax Court can be 

responsive to such exigencies as are present in this case, such that if the parties commit to 

the above timetable, it is anticipated that the Tax Court will be able to accommodate it. 

25. I am satisfied that the above-proposed timeframe is rigorous and reasonable. The steps 

occur within a foreseeably sustainable period for EGR, which is central to this CCAA 

proceeding. 

26. In response, CRA said that: 

a. EXW�IRU�(*5¶V�GLVFORVXUH�PRWLRQ�LQ�7D[�&RXUW, it could consider a fall trial. 

b. it was putting its resources into UHVLVWLQJ� (*5¶V� disclosure motion rather than 

working on disclosure iWVHOI�� DQG� IRU� WKDW� UHDVRQ�� LW� LV� ³XQIRUWXQDWH´� WKDW� (*5�

makes such a motion. 

c. assuming EGR was successful on its motion, CRA would require between 4 ½ 

and 5 months after a final determination to effect the disclosure before any 

remaining steps in the litigation could be completed. 

27. At para. 43 of my December Affidavit (Exhibit ³B´), I expressed how this response was 

deeply concerning and highly LQGLFDWLYH�RI�&5$¶V�modus operandi with relation to the 

Tax Litigation which apparently excludes any semblance of efficiency or self-awareness.  
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ii. Developments since December 2, 2021 

28. CRA addressed a letter to the Tax Court dated February 14, 2022 in which it said that 

(*5¶V� SURSRVHG� WLPHWDEOe was too abridged, that CRA could be able to start 

examinations for discovery in the last week of April or in May if no further documentary 

disclosure were ordered to be made, and that CRA would like to schedule a case 

management call after the issuance oI�WKH�GHFLVLRQ�RQ�(*5¶V�GLVFlosure motion. 

29. As seen above, the Tax Court Disclosure Ruling has since issued, ruling that CRA must 

effect disclosure on or before March 24, 2022. ,W� LV� XQFOHDU� ZKDW� &5$¶V� expected 

timeline for examinations for discovery is now. 

30. The litigation timetable will now depend on whether or not CRA effects the Tax Court 

Disclosure Ruling in accordance with its terms or appeals it. 

31. In any event, setting a timetable (with or without an appeal of the Tax Court Disclosure 

Ruling) must remain a true priority for EGR and its stakeholders, which CRA has the 

obligation to act upon in good faith under the CCAA. 

32. As I stated in my December Affidavit (Exhibit ³B´), it is notable that obtaining a decision 

on the merits in the Tax Litigation is the first milestone that must be achieved in this 

proceeding, before any restructuring plan can be developed. Yet after more than a year 

and a half under CCAA protection, there is still not even an agreed tentative timetable, 

much less a binding one, for the Tax Litigation. 

33. The current statu quo is, with respect, at best inconsequential and at worst strategically 

desirable for CRA. But it is expensive and paid for by EGR and its stakeholders. The 

longer the Tax Litigation takes, the longer EGR must remain under CCAA protection. 
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34. EGR owes it to its stakeholders that this process does not drag unnecessarily. CRA has a 

positive duty to act in good faith which is not reconcilable with a continuation of the 

current state of affairs (which has now been ongoing and repeated numerous times). 

35. An enforceable litigation timetable is the inevitable milestone from which to work 

backwards. Without one, this restructuring will stray and be unstructured, aimless and of 

indefinite length. 

36. EGR is ready to commit and abide by the aforementioned litigation timetable and to 

presently engage with CRA on the matter. EGR urges CRA to do the same. 

C. Need for assessments in respect of post-2020 Reassessments, pre-filing 
periods (Pre-Filing Periods) 

37. The Pre-Filing Periods had remained under audit since the summer of 2020. 

38. CRA issued a proposal letter dated January 12, 2022 proposing adjustments in respect of 

the Pre-Filing Periods inter alia denying approximately $7.4M in input tax credits and 

imposing approximately $1.85M in penalties. ,�DP�LQIRUPHG�E\�(*5¶V�WD[�FRXQVHO� WKat 

such a proposal is not a formal reassessment and creates no debt per se. 

39. 2Q� 0DUFK� ��� ������ (*5¶V� WD[� FRXQVHO� received from CRA some of the supporting 

documentation to be reviewed in connection with the January proposal letter. 

40. At this stage, EGR understands that CRA proposes to reassess EGR for the Pre-Filing 

Periods on a similar basis as the 2020 Reassessments, and to that extent EGR would 

oppose such reassessments for the same reasons it opposes the 2020 Reassessments. 
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III. OTHER ACTIVITIES SINCE LAST EXTENSION 

A. Operationally 
41. Throughout these CCAA proceedings and as mentioned at every extension, EGR has 

continued to operate its business in accordance with the Protocol (as defined in my 

December Affidavit (Exhibit ³B´)) and while complying with COVID-19 legal 

requirements and best practices. 

42. As noted above, this is not an operational restructuring. There are no material changes or 

developments under this rubric since my December Affidavit filed in support of the last 

motion for extension (Exhibit ³B´). (*5¶V�day-to-day business remains the same, in the 

normal course. 

43. ,� XQGHUVWDQG� WKDW� WKH� GHWDLOV� DQG� ILJXUHV� UHJDUGLQJ� (*5¶V� EXVLQHVV� VLQFH� WKH� ODWHVW�

0RQLWRU¶V�UHSRUW�ZLOO�EH�VHW�RXW�LQ�WKH 0RQLWRU¶V�HLJKWh report �WKH�³Eighth Report´�, to 

be filed and served separately.  

44. I believe EGR will be able to support its operations, the Tax Litigation, the herein 

proceeding and the Protocol for the duration of the extension sought, as I understand will 

more fully appear from the Eighth Report. 

45. However, I believe substantial progress needs to be made in the shortest order on the 

matters discussed. 

B. Handling other CCAA and restructuring matters 
46. The above sets out what EGR has been working on since the last extension and, to an 

extent, since the beginning of this proceeding, in terms of restructuring matters. EGR will 

continue to work on those matters alongside the Monitor and all stakeholders with 

diligence and good faith. 
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C. Handling of Tax Litigation 
47. The above sets out the notable developments in the Tax Litigation since the last 

extension. EGR will continue to work on those matters alongside its tax counsel, the 

Monitor and CRA with diligence and good faith. 

II. NEED FOR CONTINUED CCAA RELIEF 

14. The extension of the stay provisions is necessary considering that the $180 million 

2020 Reassessments are otherwise enforceable notwithstanding contestation. The 

continuation of the stay is intended to maintain the statu quo so that EGR may obtain, as 

a first milestone of its restructuring, a decision on the merits of its case in the Tax 

Litigation. 

15. The SARIO provides that the Protocol terminates automatically upon termination of these 

CCAA proceedings, and so EGR requests the continuation of these proceedings to allow 

the Protocol to remain within this court¶s jurisdiction to enforce, as the case may be. 

16. With the above in place, EGR has and will continue to act with due diligence and good 

faith with respect to the Tax Litigation, its business and operations, and its relationship 

with CRA more generally. 

SWORN BEFORE ME via Zoom at the City of 
Toronto, in the Province of Ontario, this 8th day 
of March, 2022 in accordance with 
O. Reg. 431/20, Administering Oath or 
Declaration Remotely 
 
 

  

  

Commissioner for taking affidavits 
(present at Toronto at the time of swearing) 

 Atef Salama 
(present at Toronto at the time of 

swearing) 
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Cax Court of Canaba Cour canabirmte be Limpet

Docket: 2020-1214(GST)G

EXPRESS GOLD REFINING LTD. ,
Appellant ,

and

HER MAJESTY THE QUEEN,
Respondent.

Case Management Conference held by teleconference
on March 15, 2022, at Ottawa, Canada

Before: The Honourable Justice B. Russell

Participants:

Counsel for the Appellant: Jacques Bernier
Bryan Horrigan
Marilyn Vardy
Jasmeen Mann
Sarah Bouchier
Michael Ding
Pallavi Gotla
Alnashir Tharani
Karen Hodges

Counsel for the Respondent:

ORDER

WHEREAS a case management conference was held on March 15, 2022;

AND WHEREAS the parties have, without mutual agreement, proposed
dates for completion of the pre-hearing steps in the appeal;

IT IS HEREBY ORDERED that:
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1. the parties shall complete their respective examinations for discovery
on or before October 31, 2022;

2. the parties shall serve on each other answers to all undertakings given
at the examinations for discovery on or before November 30, 2022;

3. the parties shall serve on each other all follow-up questions arising
from answers to undertakings on or before December 19, 2022;

4. the parties shall serve on each other all answers to follow-up questions
on or before January 27, 2023;

5. the parties shall advise the Hearings Coordinator in writing on or
before February 28, 2023, whether the appeal will settle, whether a
settlement conference would be beneficial or whether a hearing date
should be set and in the latter event, the parties shall file a joint
application to fix a time and place for the hearing in accordance with
section 123 of the Tax Court of Canada Rules (General Procedure)on
or before that date.

Signed at Edmonton, Alberta this 22nd day of March, 2022.

“B. Russell ”
Russell J.

Dated:
Fait le: MAR 2 3 2022

Lssrssisvmoral Support Sorv,cos Clerk / Comm.s general
- Service dc soutien

For the
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Court File No. CV-20-00649558-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST  

THE HONOURABLE MR. 

JUSTICE McEWEN 

) 

) 

) 

MONDAY, THE 13th  

DAY OF JUNE, 2022 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

(the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 

(the “Applicant”) 

 

ORDER 

(extension of stay period; approval of monitor’s report and activities) 

 

THIS MOTION by the Applicant pursuant to the CCAA was heard before me on 

June 13, 2022 at 330 University Avenue, Toronto, by videoconference. 

ON READING the materials filed including the affidavit of Atef Salama sworn 

June 7, 2022, and the exhibits thereto, and on reading the ninth report (the “Ninth 

Report”) of Deloitte Restructuring Inc. in its capacity as court-appointed monitor (in such 

capacity, the “Monitor”) dated June______, 2022, and on hearing the submissions of 

counsel for the Applicant, the Monitor, Canada Revenue Agency and such other counsel as 

were present as may be indicated on the counsel slip, no one else appearing despite being 

served as appears from the affidavit of service, filed: 
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1. THIS COURT ORDERS that the time for service of the motion record in respect of 

this motion and the Ninth Report is hereby abridged and validated so that the motion is 

properly returnable today, and that further service thereof is hereby dispensed with. 

2. THIS COURT ORDERS that the “Stay Period” as defined in the second amended 

and restated initial order made by this court on October 27, 2020 in this proceeding is 

hereby extended to and including September 16, 2022. 

3. THIS COURT ORDERS that the Ninth Report as well as the activities described 

therein are hereby approved, provided, however, that only the Monitor in its personal 

capacity and with respect to its personal liability shall be entitled to rely upon or utilize in 

any way such approval. 

4. This order is effective as of its date at 12:01 am and does not need to be issued or 

entered.  
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