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ONTARIO  
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS  
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF JTI-MACDONALD CORP. 
 

Applicant 
 
 
 
 

NOTICE OF MOTION 

Her Majesty the Queen in right of Ontario (“Ontario”), will make a motion to a judge 

presiding over the Commercial List on Thursday April 4, 2019 at 10:00 a.m. or as soon after that 

time as the motion can be heard at 330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING:  The motion is to be heard: 

  in writing under subrule 37.12.1(1) because it is (insert on of on consent, unopposed or 
made without notice); 

   in writing as an opposed motion under subrule 37.12.1 (4); 
   orally. 
 

THE MOTION IS FOR:   

1. An Order lifting the stay, effected by paragraphs 18 and 19 of the Initial Order (the 

“JTIM Stay”) of the Honourable Justice Hainey dated March 8, 2019 (the “JTIM Initial 

Order”), only of the Ontario HCCR Action, as against all of the defendants to that action 

namely, JTI-Macdonald Corp.,(“JTIM”), Imperial Tobacco Canada Limited (“ITCAN”), 



 

2 

 

Rothmans, Benson & Hedges Inc. (“RBH”), Rothmans Inc., British American Tobacco 

(Investments) Limited, B.A.T. Industries p.l.c., British American Tobacco p.l.c., Carreras 

Rothmans Limited, R.J. Reynolds Tobacco Company, R.J. Reynolds Tobacco International Inc., 

Altria Group, Inc., Philip Morris U.S.A. Inc., Philip Morris International, Inc. and the Canadian 

Tobacco Manufacturers’ Council; and 

2. An Order varying the JTIM Initial Order by adding the following paragraph as Paragraph 

19A of the JTIM Initial Order: 

THIS COURT ORDERS that nothing in this Order shall have the 
effect of staying, suspending or otherwise delaying the conduct of 
Action No. CV-09-387984 bearing the title of proceedings Her 
Majesty the Queen in right of Ontario v. Rothmans Inc. et al. 
commenced in the Ontario Superior Court of Justice (the “Ontario 
HCCR Action”), and Her Majesty the Queen in right of Ontario is 
authorized to and shall have the right in its discretion to continue 
the Ontario HCCR Action against the following defendants:  JTI-
Macdonald Corp.; Imperial Tobacco Canada Limited; Rothmans, 
Benson & Hedges Inc.; Rothmans Inc.; British American Tobacco 
(Investments) Limited; B.A.T. Industries p.l.c.; British American 
Tobacco p.l.c.; Carreras Rothmans Limited; R.J. Reynolds Tobacco 
Company; R.J. Reynolds Tobacco International Inc.; Altria Group, 
Inc.; Philip Morris U.S.A. Inc.; Philip Morris International, Inc.; 
and the Canadian Tobacco Manufacturers’ Council.  
Notwithstanding anything to the contrary in this Order, the taking 
of any proceedings to enforce any judgment and/or collect any 
amount owing or found to be owing by JTI-Macdonald Corp. in the 
Ontario HCCR Action shall be stayed pending further Order of this 
Court. 

3. An Order exempting the application of paragraph 65 of the JTIM Initial Order to the 

Order of Master Short dated March 8, 2019, which granted Ontario leave to amend its Amended 

Fresh as Amended Statement of Claim in the form of the Second Amended Fresh as Amended 

Statement of Claim, and lifting the JTIM Stay to authorize and permit: 
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(a) the Ontario Superior Court of Justice to take whatever steps are necessary and 

proper to formally effect the amendments to Ontario’s Amended Fresh as 

Amended Statement of Claim as ordered by Master Short on March 8, 2019; and 

(b) Ontario to serve the Second Amended Fresh as Amended Statement of Claim on 

all of the defendants to the Ontario HCCR Action. 

4. If necessary, an order abridging the time for service and filing of Ontario’s Notice of 

Motion, Motion Record and Factum, dispensing with service on any person other than those 

served, and declaring that the motion is properly returnable on April 4, 2019; and 

5. Such further and other relief as counsel for Ontario may advise and this Honourable 

Court may deem just.  

THE GROUNDS FOR THE MOTION ARE: 

1. The Ontario HCCR Action was commenced by Ontario on September 29, 2009, pursuant 

to section 2 of the Tobacco Damages and Health Care Costs Recovery Act, 2009, S.O. 2009, c. 

13 (the “Ontario HCCR Act”), against thirteen tobacco companies, including JTIM, ITCAN 

and RBH, and the Canadian Tobacco Manufacturers’ Council (“CTMC”). 

2. Ontario seeks to recover from all fourteen defendants in the Ontario HCCR Action the 

costs it incurred in regard to the provision of health care benefits caused or contributed to by a 

“tobacco related wrong” which is defined in section 1(1) of the Ontario HCCR Act to be “a tort 

committed in Ontario by a manufacturer [of a tobacco product] which causes or contributes to 

tobacco related disease”, or “a breach of a common law, equitable or statutory duty or obligation 
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owed by a manufacturer to persons in Ontario who have been exposed or might become exposed 

to a tobacco product”. 

3. Of the fourteen defendants in the Ontario HCCR Action only three defendants, JTIM, 

ITCAN and RBH, are defendants and judgment debtors in Imperial Tobacco Canada ltée c. 

Conseil Québécois sur le tabac et la santé, [2019] J.Q. No. 1387 which involves two Quebec 

Class Actions.  The first class action (the Blais action) sought damages on behalf of persons in 

Québec who developed lung cancer, throat cancer or emphysema as a result of smoking 

cigarettes manufactured by the defendants.  The second class action (the Létourneau action) 

sought damages on behalf of persons in Québec who, as a result of smoking cigarettes 

manufactured by the defendants, developed a dependence on nicotine.  

4. Justice Riordan of the Quebec Superior Court rendered a trial judgment dated June 9, 

2015, against JTIM, ITCAN and RBH, which have their principal places of business in Canada.  

The Court of Appeal of Quebec released its decision on March 1, 2019, in which it affirmed the 

trial judgment in its entirety other than by reducing the damages award by $1,009,920 from the 

amount of $6,858,864,000 awarded by the trial judge to a damages award of $6,857,854,080 plus 

interest and additional indemnity.  The Court of Appeal of Quebec awarded legal costs to the 

plaintiffs.   

5. On March 8, 2019, JTIM brought an ex parte application under the CCAA before Justice 

Hainey who granted the JTIM Initial Order. 

6. The JTIM Initial Order effected a stay of, inter alia, the Ontario HCCR Action until April 

5, 2019 as against all fourteen defendants, including JTIM, ITCAN and RBH, four defendant 
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corporations with their principal place of business in the United Kingdom, five defendant 

corporations with their principal place of business in the United States, and two other Canadian 

corporations. 

7. On March 12, 2019, ITCAN and Imperial Tobacco Company Limited (which is not a 

defendant in the Ontario HCCR Action), brought an ex parte application under the CCAA before 

Justice McEwen who granted the ITCAN Initial Order. 

8. The ITCAN Initial Order effected a stay (the “ITCAN Stay”) of, inter alia, the Ontario 

HCCR Action until April 11, 2019 as against the following five defendants:  ITCAN, British 

American Tobacco p.l.c. (UK), British American Tobacco (Investments) Limited (UK); B.A.T. 

Industries p.l.c. (UK) and Carreras Rothmans Limited (UK). 

9. On March 22, 2019, RBH brought an ex parte application under the CCAA before Justice 

Pattillo who granted the RBH Initial Order. 

10. The RBH Initial order effected a stay (the “RBH Stay”) of, inter alia, the Ontario HCCR 

Action until April 19, 2019, as against the following two defendants:  RBH and Philip Morris 

International, Inc. (US). 

11. There is no evidence that the two Quebec Class Action Judgments, have or will have any 

financial or other impact whatsoever on any of the eleven defendants other than JTIM, ITCAN 

and RBH.   

12. In particular, JTIM, ITCAN and RBH did not tender any evidence that, if the JTIM Stay, 

the ITCAN Stay and the RBH Stay were not granted in favour of the other eleven defendants in 
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the Ontario HCCR Action who have not filed under the CCAA, any of those eleven defendants 

would be rendered insolvent, put out of business and/or have their values destroyed for their 

employees, suppliers and customers. 

13. Over the past decade, Ontario has invested a tremendous amount of time, money and 

effort to prosecute the Ontario HCCR Action in order to hold the thirteen defendant tobacco 

companies and the CTMC accountable for their conduct over the period from 1950 to the 

present.  By obtaining ex parte the stays of the Ontario HCCR Action, JTIM, ITCAN and RBH 

have used the CCAA as a sword to cut down Ontario’s efforts and cause delay for an indefinite 

period of time of likely several years and cause serious prejudice to Ontario. 

14. The JTIM Stay, the ITCAN Stay and the RBH Stay have the effect of removing the 

Ontario HCCR Action from the nine year long effective case management by Master Short and 

Justice Conway and the ongoing oversight of the action’s progress toward trial by Regional 

Senior Justice Morawetz.  If the JTIM Stay, the ITCAN Stay and the RBH Stay are continued 

past April 4, 2019, they will act to undo the work that Ontario, all of the defendants, Master 

Short, Justice Conway and Justice Morawetz have done to move the Ontario HCCR Action 

forward and prepare it for the projected trial commencement date of late 2020/early 2021.  

Moreover, Ontario will be barred from proceeding forward with its claims against eleven 

defendant corporations who have not filed under the CCAA.  This state of affairs is highly 

prejudicial to Ontario. 

15. In the hearing of an ex parte initial application under the CCAA, it is incumbent on the 

applicant to be scrupulously fair and transparent with respect to the disclosure to the Court of all 

facts material to the Court’s decision whether to grant the Initial Order in the form requested by 
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the applicant.  Such full and frank disclosure was not provided by JTIM, ITCAN and RBH to 

any of the three judges presiding at the initial applications in regard to the Ontario HCCR 

Action. 

16. The balance of convenience, the assessment of the relative prejudice to Ontario versus 

JTIM, ITCAN and RBH, and the merits of the Ontario HCCR Action favour the granting of the 

Orders requested by Ontario.  Just as JTIM, ITCAN and RBH seek to maintain their status quo 

and carry on business as usual without disruption, Ontario similarly seeks to maintain the status 

quo of continuing to prosecute and prove its claim against all fourteen defendants in the Ontario 

HCCR Action.   

17. The approach proposed by Ontario is not novel or unreasonable.  In fact, this is precisely 

the approach followed for six years during JTIM’s prior CCAA proceeding from 2004 – 2010, 

and while JTIM, ITCAN and RBH pursued their appeals in the Quebec Class Actions before the 

Court of Appeal of Quebec from June, 2015 – March, 2019.   

18. Sections 11.02(1) and 11.02(3)(a) of the Companies’ Creditors Arrangement Act, R.S.C. 

1985, c. C-36 as amended. 

19. Rules 2.03, 3.02, 37.14(1)(a), 37.14(2), 37.14(4) and 39.01(6) of the Rules of Civil 

Procedure. 

20. Such further and other grounds as counsel for Ontario may advise and this Honourable 

Court may permit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The affidavit of Peter Entecott, sworn March 28, 2019, and the exhibits attached thereto;  

2. Motion Record, Factum and Book of Authorities; and 

3. Such further and other evidence as counsel for Ontario may advise and this Honourable 

Court may permit. 
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AFFIDAVIT OF PETER ENTECOTT 
(Sworn March 28, 2019) 

 

I, Peter Entecott, of the City of Toronto, in the Province of Ontario, MAKE OATH AND 

SAY:  

1. I am employed as a Counsel in the Crown Law Office – Civil (“CLOC”) of the Ministry 

of the Attorney General.  Since July 31, 2017, I have been a member of the team of CLOC 

Counsel who, on behalf of Her Majesty the Queen in right of Ontario (“Ontarioˮ), are 

prosecuting Action No. CV-09-387984 bearing the title of proceedings Her Majesty the Queen in 

right of Ontario v. Rothmans Inc. et al. commenced in the Ontario Superior Court of Justice (the 

“Ontario HCCR Action”).  As such, I have personal knowledge of the matters to which I 

hereinafter depose.  Where this affidavit is not based on my personal knowledge, it is based upon 

information obtained by me from the files of CLOC.  I believe such information to be true. 
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Relief sought by Ontario in proceedings by JTI-Macdonald Corp. (“JTIM”) under 
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”) 

2. I swear this affidavit in support of the motion by Ontario in Court File No. CV-19-

615862-00CL, In the Matter of a Plan of Compromise or Arrangement of JTI-Macdonald Corp. 

(the “JTIM CCAA Proceeding”), seeking: 

(a) An Order lifting the stay, effected by paragraphs 18 and 19 of the Initial Order (the 

“JTIM Stay”) of the Honourable Justice Hainey dated March 8, 2019 (the “JTIM Initial 

Order”), only of the Ontario HCCR Action, as against all of the defendants to that action 

namely, JTIM, Imperial Tobacco Canada Limited, Rothmans, Benson & Hedges Inc., 

Rothmans Inc., British American Tobacco (Investments) Limited, B.A.T. Industries 

p.l.c., British American Tobacco p.l.c., Carreras Rothmans Limited, R.J. Reynolds 

Tobacco Company, R.J. Reynolds Tobacco International Inc., Altria Group, Inc., Philip 

Morris U.S.A. Inc., Philip Morris International, Inc. and the Canadian Tobacco 

Manufacturers’ Council; and  

(b) An Order varying the JTIM Initial Order by adding the following paragraph as Paragraph 

19A of the JTIM Initial Order: 

THIS COURT ORDERS that nothing in this Order shall have the 
effect of staying, suspending or otherwise delaying the conduct of 
Action No. CV-09-387984 bearing the title of proceedings Her 
Majesty the Queen in right of Ontario v. Rothmans Inc. et al. 
commenced in the Ontario Superior Court of Justice (the “Ontario 
HCCR Action”), and Her Majesty the Queen in right of Ontario is 
authorized to and shall have the right in its discretion to continue 
the Ontario HCCR Action against the following defendants:  JTI-
Macdonald Corp.; Imperial Tobacco Canada Limited; Rothmans, 
Benson & Hedges Inc.; Rothmans Inc.; British American Tobacco 
(Investments) Limited; B.A.T. Industries p.l.c.; British American 
Tobacco p.l.c.; Carreras Rothmans Limited; R.J. Reynolds Tobacco 
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Company; R.J. Reynolds Tobacco International Inc.; Altria Group, 
Inc.; Philip Morris U.S.A. Inc.; Philip Morris International, Inc.; 
and the Canadian Tobacco Manufacturers’ Council.  
Notwithstanding anything to the contrary in this Order, the taking 
of any proceedings to enforce any judgment and/or collect any 
amount owing or found to be owing by JTI-Macdonald Corp. in the 
Ontario HCCR Action shall be stayed pending further Order of this 
Court. 

(c) An Order exempting the application of paragraph 65 of the JTIM Initial Order to the 

Order of Master Short dated March 8, 2019, which granted Ontario leave to amend its 

Amended Fresh as Amended Statement of Claim in the form of the Second Amended 

Fresh as Amended Statement of Claim, and lifting the JTIM Stay to authorize and permit:  

(i) the Ontario Superior Court of Justice to take whatever steps are necessary and 

proper to formally effect the amendments to Ontario’s Amended Fresh as 

Amended Statement of Claim as ordered by Master Short on March 8, 2019; and  

(ii) Ontario to serve the Second Amended Fresh as Amended Statement of Claim on 

all of the defendants to the Ontario HCCR Action. 

Relief sought by Ontario in proceedings by Imperial Tobacco Canada Limited (“ITCAN”) 
and Imperial Tobacco Company Limited under CCAA 

3. I also swear this affidavit in support of the motion by Ontario in Court File No. CV-19-

616077-00CL, In the Matter of a Plan of Compromise or Arrangement of Imperial Tobacco 

Canada Limited and Imperial Tobacco Company Limited (the “ITCAN CCAA Proceeding”), 

seeking: 

(a) An Order lifting the stay, effected by paragraphs 18 and 19 of the Initial Order (the 

“ITCAN Stay”) of the Honourable Justice McEwen dated March 12, 2019 (the “ITCAN 
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Initial Order”), only of the Ontario HCCR Action, as against the following five 

defendants to that action:  Imperial Tobacco Canada Limited, British American Tobacco 

p.l.c., British American Tobacco (Investments) Limited; B.A.T. Industries p.l.c. and 

Carreras Rothmans Limited. 

(b) An Order varying the ITCAN Initial Order by adding the following paragraph as 

Paragraph 19A of the ITCAN Initial Order: 

THIS COURT ORDERS that nothing in this Order shall have the 
effect of staying, suspending or otherwise delaying the conduct of 
Action No. CV-09-387984 bearing the title of proceedings Her 
Majesty the Queen in right of Ontario v. Rothmans Inc. et al. 
commenced in the Ontario Superior Court of Justice (the “Ontario 
HCCR Action”), and Her Majesty the Queen in right of Ontario is 
authorized to and shall have the right in its discretion to continue 
the Ontario HCCR Action against the following defendants:  
Imperial Tobacco Canada Limited, British American Tobacco 
p.l.c., British American Tobacco (Investments) Limited; B.A.T. 
Industries p.l.c. and Carreras Rothmans Limited.  Notwithstanding 
anything to the contrary in this Order, the taking of any 
proceedings to enforce any judgment and/or collect any amount 
owing or found to be owing by Imperial Tobacco Canada Limited 
in the Ontario HCCR Action shall be stayed pending further Order 
of this Court. 

(c) An Order lifting the ITCAN Stay to authorize and permit: 

(i) the Ontario Superior Court of Justice to take whatever steps are necessary and 

proper to formally effect the amendments to Ontario’s Amended Fresh as 

Amended Statement of Claim as ordered by Master Short on March 8, 2019; and  

(ii) Ontario to serve the Second Amended Fresh as Amended Statement of Claim on 

all of the defendants to the Ontario HCCR Action. 
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Relief sought by Ontario in proceedings by Rothmans, Benson & Hedges Inc. (“RBH”) 
under CCAA 

4. I also swear this affidavit in support of the motion by Ontario in Court File No. CV-19-

616779-00CL, In the Matter of a Plan of Compromise or Arrangement of Rothmans, Benson & 

Hedges Inc. (the “RBH CCAA Proceeding”), seeking: 

(a) An Order lifting the stay, effected by paragraphs 18 and 19 of the Initial Order (the 

“RBH Stay”) of the Honourable Justice Pattillo dated March 22, 2019 (the “RBH Initial 

Order”), only of the Ontario HCCR Action, as against the following two defendants to 

that action:  RBH and Philip Morris International Inc.; 

(b) An Order varying the RBH Initial Order by adding the following paragraph as Paragraph 

19A of the RBH Initial Order: 

THIS COURT ORDERS that nothing in this Order shall have the 
effect of staying, suspending or otherwise delaying the conduct of 
Action No. CV-09-387984 bearing the title of proceedings Her 
Majesty the Queen in right of Ontario v. Rothmans Inc. et al. 
commenced in the Ontario Superior Court of Justice (the “Ontario 
HCCR Action”), and Her Majesty the Queen in right of Ontario is 
authorized to and shall have the right in its discretion to continue 
the Ontario HCCR Action against the following defendants:  
Rothmans, Benson & Hedges Inc., Philip Morris International Inc. 
and Philip Morris USA Inc.  Notwithstanding anything to the 
contrary in this Order, the taking of any proceedings to enforce any 
judgment and/or collect any amount owing or found to be owing by 
Rothmans, Benson & Hedges Inc. in the Ontario HCCR Action 
shall be stayed pending further Order of this Court. 

(c) An Order lifting the RBH Stay to authorize and permit: 



6 
 

(i) the Ontario Superior Court of Justice to take whatever steps are necessary and 

proper to formally effect the amendments to Ontario’s Amended Fresh as 

Amended Statement of Claim as ordered by Master Short on March 8, 2019; and  

(ii) Ontario to serve the Second Amended Fresh as Amended Statement of Claim on 

all of the defendants to the Ontario HCCR Action. 

JTIM CCAA Proceeding 

5. On March 8, 2019, JTIM sought and obtained protection from its creditors under the 

CCAA.  Attached hereto and marked as Exhibit “A” is a true copy of the Initial Order of Justice 

Hainey dated March 8, 2019. 

6. Attached hereto and marked as Exhibit “B” is a true copy of the affidavit of Robert 

McMaster sworn March 8, 2019, and only Exhibit “AA” thereto, that JTIM filed in support of its 

CCAA application. 

7. Attached hereto and marked as Exhibit “C” is a true copy of the letter dated March 12, 

2019, that Robert Thornton, counsel for JTIM, sent to the Service List for the JTIM CCAA 

Proceeding as it was constituted on March 12, 2019. 

8. Attached hereto and marked as Exhibit “D” is a true copy of the Report of the Proposed 

Monitor, Deloitte Restructuring Inc., dated March 8, 2019 filed by JTIM in its initial application.   
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ITCAN CCAA Proceeding 

9. On March 12, 2019, ITCAN and Imperial Tobacco Company Limited sought and 

obtained protection from their creditors under the CCAA.  Attached hereto and marked as 

Exhibit “E” is a true copy of the Initial Order of Justice McEwen dated March 12, 2019. 

10. Attached hereto and marked as Exhibit “F” is a true copy of the affidavit of Eric 

Thauvette sworn March 12, 2019, without exhibits, that ITCAN and Imperial Tobacco Company 

Limited filed in support of their CCAA application. 

RBH CCAA Proceeding 

11. On March 22, 2019, RBH sought and obtained protection from its creditors under the 

CCAA.  Attached hereto and marked as Exhibit “G” is a true copy of the Initial Order of Justice 

Pattillo dated March 22, 2019.   

12. Attached hereto and marked as Exhibit “H” is a true copy of the affidavit of Peter Luongo 

sworn March 22, 2009, and only Exhibit “A” and Exhibit “H” thereto, that RBH filed in support 

of its CCAA application. 

Ontario HCCR Action is a Case of First Impression 

13. The Ontario HCCR Action is a case of first impression as it was commenced pursuant to 

section 2 of the Tobacco Damages and Health Care Costs Recovery Act, 2009, S.O. 2009, c. 13 

(the “Ontario HCCR Act”).   

14. All ten provinces have filed statements of claim against tobacco companies pursuant to 

very similar legislation.  No provincial claim has proceeded yet to trial. 
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15. Ontario seeks to recover the costs it incurred in regard to the provision of health care 

benefits caused or contributed to by a “tobacco related wrong” which is defined in section 1(1) of 

the Ontario HCCR Act to be “a tort committed in Ontario by a manufacturer [of a tobacco 

product] which causes or contributes to tobacco related disease”, or “a breach of a common law, 

equitable or statutory duty or obligation owed by a manufacturer to persons in Ontario who have 

been exposed or might become exposed to a tobacco product”.   

16. Pursuant to section 1(1) of the Ontario HCCR Act, the cost of health care benefits which 

Ontario claims against the defendants is the sum of: 

(a) the present value of the total expenditure by Ontario for health care benefits 

provided for insured persons resulting from tobacco related disease or the risk of 

tobacco related disease (i.e. past expenditures); and 

(b) the present value of the estimated total expenditure by Ontario for health care 

benefits that could reasonably be expected will be provided for those insured 

persons resulting from tobacco related disease or the risk of tobacco related 

disease (i.e. future expenditures). 

17. Pursuant to section 3(1) of the Ontario HCCR Act, Ontario is required to prove, on a 

balance of probabilities that, in respect of a type of tobacco product (cigarettes are the tobacco 

product at issue in the Ontario HCCR Action): 

(a) the defendant breached a common law, equitable or statutory duty or obligation 

owed to persons in Ontario who have been exposed or might become exposed to 

the type of tobacco product; 
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(b) exposure to the type of tobacco product can cause or contribute to disease; and 

(c) during all or part of the period of the breach referred to in clause (a), the type of 

tobacco product, manufactured or promoted by the defendant, was offered for sale 

in Ontario. 

18. If Ontario meets this burden of proof then, pursuant to section 3(2) of the Ontario HCCR 

Act, the Court shall make the following two presumptions: 

(a) that the population of insured persons who were exposed to the type of tobacco 

product manufactured or promoted by the defendant would not have been exposed 

to the product but for the breach referred to in clause 3(1)(a); and 

(b) the exposure described in clause 3(2)(a) caused or contributed to disease or the 

risk of disease in a portion of the population described in clause (3)(2)(a).   

19. Section 3(3)(b) of the Ontario HCCR Act provides that if the above two presumptions 

apply: 

(a) the court shall determine on an aggregate basis the cost of health care benefits 

provided after the date of the breach referred to in clause 3(1)(a) resulting from 

exposure to the type of tobacco product; and 

(b) each defendant to which the presumptions apply is liable for the proportion of the 

aggregate cost referred to in clause 3(3)(a) equal to its market share in the type of 

tobacco product. 
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Defendants to Ontario HCCR Action 

20. I have reviewed all of the Statements of Defence and set out in the table below the 

jurisdiction of incorporation and the location of the head office of the defendants as pleaded by 

each defendant and confirmed in the affidavits which are Exhibits “B”, “F”, “I”, “J”, “K”, “L”, 

“M” and “N” to my affidavit (see paragraphs 6, 10 and 21 herein): 

Defendant Corporations in Ontario HCCR Action Jurisdiction of 
Incorporation 

Head Office Location / 
Principal Place of 

Business 
JTI-Macdonald Corp. Canada Mississauga1 
Imperial Tobacco Canada Limited  Canada Brampton, Ontario2 
Rothmans, Benson & Hedges Inc.  Canada Toronto, Ontario 
Rothmans Inc.  Canada Toronto, Ontario 
British American Tobacco (Investments) Limited United Kingdom London, England 
B.A.T. Industries p.l.c United Kingdom London, England 
British American Tobacco p.l.c. United Kingdom London, England 
Carreras Rothmans Limited United Kingdom London, England 
R.J. Reynolds Tobacco Company  North Carolina Winston-Salem, NC 
R.J. Reynolds Tobacco International Inc.  Delaware Winston-Salem, NC 
Altria Group, Inc. Virginia Richmond, Virginia 
Philip Morris U.S.A. Inc. Virginia Richmond, Virginia 
Philip Morris International, Inc. Virginia New York, New York 
Canadian Tobacco Manufacturers’ Council Canada Gatineau, Quebec 
 

21. Additional information regarding R.J. Reynolds Tobacco Company, R.J. Reynolds 

Tobacco International Inc., British American Tobacco p.l.c., British American Tobacco 

(Investments) Limited, B.A.T. Industries p.l.c., Imperial Tobacco Canada Limited and Carreras 

Rothmans Limited is found in the following affidavits which certain of the defendants filed in 

the Ontario HCCR Action in support of their motions challenging the jurisdiction of the court 

(the jurisdiction motions are described in more detail in paragraphs 24 and 30-32 herein): 

                                            
1 Affidavit of Robert McMaster sworn March 8, 2019 at para. 10 and para. 17 which states:  “… the manufacturing 
of JTIM’s products are carried out at a manufacturing facility located at 2455 Ontario Street East, in Montreal, 
Quebec (the “Plant”)”. 
2 Affidavit of Eric Thauvette sworn March 12, 2019 at para. 17. 
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(a) Attached hereto and marked as Exhibit “I” is a true copy of the affidavit of Thomas R. 

Adams (“Adams”) sworn February 15, 2010.  Adams deposed that, at the time of 

swearing his affidavit, he was the Executive Vice President and Chief Financial Officer 

of both Reynolds American Inc. and RAI Services Company.  Adams further deposed as 

follows:  “In 1999 I was hired as Senior Vice President and Controller of R.J. Reynolds 

Tobacco Holdings, Inc., (“RJR Holdings”).  I was named Senior Vice President and Chief 

Accounting Officer for RAI, which is a successor to RJR Holdings, and R.J. Reynolds 

Tobacco Company (“RJRT”) in 2004, and became Senior Vice President – Business 

Processes for RJRT the following year”; 

(b) Attached hereto and marked as Exhibit “J” is a true copy of the reply affidavit of Adams 

sworn November 1, 2010; 

(c) Attached hereto and marked as Exhibit “K” is a true copy of the affidavit of Nicola Snook 

(“Snook”) sworn January 12, 2010. Snook deposed that, at the time of swearing her 

affidavit, she was the Company Secretary of British American Tobacco p.l.c.; 

(d) Attached hereto and marked as Exhibit “L” is a true copy of the affidavit of Snook sworn 

January 12, 2010 in which she deposed that, at the time swearing her affidavit, she was 

the Company Secretary of B.A.T. Industries p.l.c.; 

(e) Attached hereto and marked as Exhibit “M” is a true copy of the affidavit of Richard 

Cordeschi (“Cordeschi”) sworn January 12, 2010.  Cordeschi deposed that, at the time of 

swearing his affidavit, he was a director of Carreras Rothmans Limited; and 
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(f) Attached hereto and marked as Exhibit “N” is a true copy of the affidavit of Cordeschi 

sworn January 12, 2010, in which he deposed that, at the time swearing his affidavit, he 

was the Company Secretary of British American Tobacco (Investments) Limited. 

Procedural History of Ontario HCCR Action 

22. As described in the paragraphs that follow, for the past ten years, Ontario has invested a 

tremendous amount to time, money and effort to prosecute the Ontario HCCR Action in order to 

hold the thirteen defendant tobacco companies and the Canadian Tobacco Manufacturers’ 

Council accountable for their conduct over the period from 1950 to the present. 

(a) Defendants’ Challenges to Statement of Claim and Commencement of Case 
Management in 2010 

23. The Statement of Claim was issued on September 29, 2009 (the “Claim”).  On December 

11, 2009, Ontario made minor amendments to the Claim.   

24. On December 30, 2009, various defendants served notices of motion to strike the Claim.  

The defendants’ motions to strike were then held in abeyance until 2014 while the following six 

defendants challenged the Court’s jurisdiction:  British American Tobacco p.l.c.; British 

American Tobacco (Investments) Limited; B.A.T. Industries p.l.c.; Carreras Rothmans Limited; 

R.J. Reynolds Tobacco Company; and R.J. Reynolds Tobacco International Inc.   

25. In May, 2010, Justice Conway was appointed as the Case Management Judge, and Master 

Short was appointed as the Case Management Master for the Ontario HCCR Action.   

26. On August 25, 2010, Ontario further amended the Claim.  
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(b) Third Party Claims commenced against Attorney General of Canada and 
“Aboriginal manufacturers” 

27. In May, 2011, JTIM, ITCAN, Rothmans Inc. and RBH commenced third party claims 

against the Attorney General of Canada.  These defendants discontinued these third party claims 

in October, 2014. 

28. In May, 2011, ITCAN, Philip Morris International, Inc., Philip Morris USA Inc., Altria 

Group, Inc. Rothmans Inc. and RBH commenced third party claims against various corporations 

and individuals whom they referred to as “Aboriginal manufacturers”.  These third party claims 

have not been discontinued; however, it is my understanding that the defendants have not 

required any of the third parties to deliver statements of defence to the third party claims, nor 

have the defendants taken any steps to prosecute the third party claims. 

29. During the monthly Case Management Conference on February 8, 2019, (which was 

conducted prior to the issuance of the JTIM Initial Order, the ITCAN Initial Order and the RBH 

Initial Order) Master Short scheduled a motion by the third party, Grand River Enterprises Six 

Nations Ltd. (“GRE”), to strike the third party claim against it to be heard on June 18-19, 2019.  

During the Case Management Conference on March 8, 2019, Master Short set a timetable for the 

parties to deliver their motion materials in regard to GRE’s motion to strike.  Also during the 

Case Management Conference on March 8, 2019, counsel for several other third parties advised 

that they are in the process of obtaining instructions regarding whether to bring a motion to strike 

the third party claims against them. 
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(c) UK Defendants’ and US Defendants’ unsuccessful four year challenge to 
jurisdiction of Ontario Superior Court of Justice 

30. From early 2010 to December 2013, Ontario successfully defended motions and 

subsequent appeals brought by the four defendants incorporated in the United Kingdom [British 

American Tobacco (Investments) Limited, B.A.T. Industries p.l.c., British American Tobacco 

p.l.c. and Carreras Rothmans Limited], and two of the five defendants incorporated in the United 

States [R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco International Inc.] 

(collectively referred to hereinafter as the “Jurisdiction Challenging Defendants”) seeking to 

set aside the service ex juris of the Statement of Claim on the ground that Ontario is not the 

forum conveniens for the adjudication of Ontario’s claims pursuant to the Ontario HCCR Action.  

31. On January 4, 2012, Justice Conway found that the Court had jurisdiction over all of the 

foreign defendants.  On May 30, 2013, the Court of Appeal for Ontario dismissed the appeal by 

the Jurisdiction Challenging Defendants.  Both Justice Conway and the Court for Appeal held 

that: 

(i) the Ontario Courts have jurisdiction simpliciter over the Jurisdiction Challenging 

Defendants; 

(ii) Ontario’s Statement of Claim is sufficient for jurisdictional purposes; and  

(iii) there is a real and substantial connection between Ontario and the subject matter 

of the Ontario HCCR Action.   

32. The Jurisdiction Challenging Defendants sought leave to appeal to the Supreme Court of 

Canada which was denied on December 19, 2013.  



15 
 

(d) Defendants’ motion to strike the Claim and motion for further and better 
particulars regarding the Claim 

33. On March 29, 2014, Ontario made further amendments to the Claim.   

34. The defendants withdrew their motions to strike the Claim except with respect to one 

narrow issue regarding parliamentary privilege which was argued by ITCAN. 

35. On June 2, 2014, Justice Conway heard ITCAN’s motion to strike portions of eight 

paragraphs in Ontario’s Fresh as Amended Statement of Claim on the basis of parliamentary 

privilege.  By a decision dated June 12, 2014, Justice Conway granted ITCAN’s motion.  The 

other defendants withdrew their motions to strike the Claim.   

36. On February 11, 2015, Master Short heard motions by the defendants requesting further 

and better particulars in respect of forty-nine paragraphs in the Fresh as Amended Statement of 

Claim which focused on the allegations of misrepresentation and conspiracy.  Master Short 

released his decision on January 14, 2016. 

37. On April 20, 2016, Ontario amended the Claim in the form of the “Amended Fresh as 

Amended Statement of Claim”.   

38. The defendants delivered their respective Statements of Defence on or about April 29, 

2016.  None of the defendants have brought cross-claims against each other. 

39. Ontario served its Replies to all of the Statements of Defence on May 20, 2016.   
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(e) Clawback Protocol and Confidentiality Order for documentary discovery 

40. On January 20, 2017, Master Short issued an order approving a clawback protocol 

relating to the documentary discovery process to address any inadvertent disclosure by any party 

of a document that is privileged, subject to public interest immunity or subject to a statutory 

prohibition on disclosure. 

41. In December, 2017, the parties successfully negotiated a consent Order with respect to 

the confidentiality of documents produced.  Justice Conway issued the confidentiality order on 

December 12, 2017. 

(f) Monthly Case Management Conferences conducted by Master Short since 
January, 2018 

42. Since January, 2018, the parties have participated in monthly Case Management 

Conferences conducted by Master Short on the second Friday of every month.  In accordance 

with a protocol established by Master Short, nine days before each Case Management 

Conference, Ontario prepares and sends a draft agenda to the defendants for their review and 

comment.  On the Monday before each Case Management Conference, Ontario sends the agenda 

to Master Short’s Registrar.  Following each Case Management Conference, Ontario prepares a 

draft Case Management Conference Report which Ontario sends to the defendants and Master 

Short’s Registrar.  Attached hereto and marked as Exhibit “O” is a true copy of the Endorsement 

of Master Short dated February 5, 2018, in respect of the Case Management Conference he 

conducted on January 18, 2018.  In the first paragraph of the Endorsement Master Short directed 

that “Monthly Case Management Conferences shall be held on the second Friday of each 

month”. 
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(g) Ontario’s intervention in British Columbia’s appeal to Supreme Court of 
Canada regarding the compellability of the provincial healthcare databases 

43. On January 17, 2018, Ontario intervened at the Supreme Court of Canada in the appeal 

by Her Majesty the Queen in right of British Columbia from the decision of the British Columbia 

Court of Appeal that held that s. 2(5)(b) of the British Columbia Health Care Costs Recovery 

Act, S.B.C. 2008, c. 27 (the “BC HCCR Act”) does not prohibit the compellability of insured 

persons’ health care data contained in the health care databases sought by the defendants.  

Section 2(5)2 of the Ontario HCCR Act is nearly identical to section 2(5)(b) of the BC HCCR 

Act, which was the subject of British Columbia’s appeal before the Supreme Court of Canada.   

44. On July 13, 2018, the Supreme Court of Canada granted British Columbia’s appeal and 

held that the BC HCCR Act prohibits the compellability of British Colombia’s healthcare 

databases; however, the databases are compellable once they have been relied on by an expert 

witness.  In addition, a “statistically meaningful sample” of the databases, once the health care 

records have been anonymized, is compellable on a successful application under the BC HCCR 

Act. 

(h) Further discovery-related motions and parties’ exchange of productions 

45. In February, 2018, Ontario brought the following two discovery-related motions:  (i) a 

motion to compel the defendants, Altria Group Inc. and Philip Morris U.S.A. Inc., to serve an 

affidavit of documents listing all relevant documents and produce their documents on an 

encrypted hard drive (the “Production Motion”); and (ii) a motion to compel all defendants to 

comply with a discovery plan and to produce a sworn affidavit of documents (the “Discovery 

Plan Motion”).  The Production Motion was resolved by the consent order of Master Short dated 
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March 29, 2018.  Following an adjournment, the Discovery Plan Motion was also resolved by 

the consent order of Master Short dated May 2, 2018.  

46. Commencing in December, 2009 and continuing into 2017, Ontario engaged in an 

extensive, very expensive and labour-intensive process of document preservation, collection and 

review to identify potentially relevant paper and electronic documents that are in the possession, 

power or control of Ontario for production in the Ontario HCCR Action.  This document 

discovery undertaking included, but was not limited to, the search of multiple Ministries and the 

Archives of Ontario.  Potentially relevant documents identified in the searches were reviewed 

and vetted for relevance, privilege and public interest immunity.  Documents were scanned, 

transformed to Optical Character Recognition (OCR) format where possible, coded in electronic 

format and uploaded into a secure Ringtail database. 

47. Ontario served its initial List of Documents on December 15, 2016.  Between February 1, 

2017 and February 15, 2018, Ontario served seven Supplemental Lists of Documents.  Ontario 

has produced in excess of 135,000 documents covering the period from the 1950s to post-2009.   

48. The defendants have served Ontario with productions totaling in excess of 8 million 

documents.   

49. On May 29, 2018, Ontario served Requests to Admit on all fourteen of the defendants in 

the Ontario HCCR Action requesting that they admit the authenticity of approximately 1,264 

documents which are supporting documents cited in the reports of three of Ontario’s liability 

experts.  The defendants served their Responses to Ontario’s Requests to Admit between July 31, 

2018 and August 7, 2018.   
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(i) Communications with Court regarding Trial Date 

50. Attached hereto and marked as Exhibit “P” is a true copy of the Endorsement of Master 

Short dated February 26, 2018, made in respect of the Case Management Conference he 

conducted on February 9, 2018 in which he stated: 

2. The Court advised the parties that Justices Conway and Firestone 
are aware of Ontario’s desire for trial scheduling and the Court 
shall provide a more fulsome update at the next Case Management 
Conference. 

51. Attached hereto and marked as Exhibit “Q” is a true copy of the Endorsement of Master 

Short dated May 8, 2018, made in respect of the Case Management Conference he conducted on 

May 2, 2018 in which he stated: 

3. Master Short advised that following the last Case Management 
Conference, he discussed timing for the trial with RSJ Morawetz, 
who at that point, declined to set a trial date pending the release of 
the SCC decision in the BC HCCR case as in his view it may 
impact the timing of the Ontario HCCR case. Master Short will 
canvass RSJ Morawetz’s availability for an in-person attendance 
with his Honour for the June 2018 Case Management Conference, 
and update the parties accordingly. At that point, the parties may 
make submissions with respect to the setting of a trial date. 

52. Attached hereto and marked as Exhibit “R” is a true copy of the Endorsement of Master 

Short dated June 28, 2018, made in respect of the Case Management Conference conducted in 

person before Master Short and Regional Senior Justice Morawetz on June 8, 2018.  I am 

advised by Jacqueline Wall (“Wall”), counsel for Ontario, and believe to be true that during this 

Case Management Conference on behalf of Ontario she made submissions requesting that a trial 

date be set in late 2020/early 2021.  Master Short’s Endorsement includes the following 

statements and directions: 
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1. No trial date will be set at this time.  Regional Senior Justice 
Morawetz and Master Short will continue to monitor the progress 
of this action.   

2. Regional Senior Justice Morawetz advised the parties that he will 
meet with the Honourable Justice S.E. Firestone in order to identify 
a trial judge and a back-up trial judge and will report back to the 
parties in a month’s time regarding the identity of the trial judge(s). 

3. I will continue to hold monthly Case Management Conferences by 
telephone (CourtCall) on the second Friday of each month. 

4. The Honourable Justice B.A. Conway will hear any motions that 
may be brought by the parties in this matter that fall within her 
jurisdiction. 

5. Regional Senior Justice Morawetz advised the parties that he will 
make himself available for “reality checks” if the parties wish to 
discuss their respective strategic objectives.  He further advised that 
the Court’s objective is not to hold the parties up and that the Court 
will keep a trial judge available to hear the trial of this action. 

6. I will send updates regarding the monthly Case Management 
Conferences to Regional Senior Justice Morawetz [emphasis 
added]. 

53. Attached hereto and marked as Exhibit “S” is a true copy of the Endorsement of Master 

Short dated August 31, 2018, made in respect of the Case Management Conference he conducted 

on August 10, 2018 in which he stated: 

1. The parties advised of the release of the Supreme Court of 
Canada’s decision in British Colombia v Philip Morris 
International, Inc., at el, 2018 SCC 36.  Ontario takes the position 
that this decision does not change its proposed late 2020 /early 
2021 start of the trial in this action, the Defendants maintain that it 
is premature to set a trial date. The Court will advise the 
Honourable Regional Senior Justice Morawetz of the release of the 
Supreme Court of Canada’s judgment and continue to provide the 
parties with updates as to the identity of the trial judge and the 
back-up trial judge. 
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(j) Ontario has served eight expert reports 

54. On or about June 15, 2018, Ontario served on the defendants the report of five experts 

whom Ontario retained to provide opinion evidence to establish liability on the part of the 

defendant tobacco companies.  As described in paragraphs 61 and 28-84 herein, Ontario has also 

served three expert reports addressing the quantum of Ontario’s claim. 

(k) Examinations for Discovery 

55. On October 24, 2018, Ontario served thirteen sets of Questions on Written Examination 

for Discovery on the defendants. 

56. Between October 30, 2018 and January 18, 2019, Ontario produced the following seven 

witnesses who were examined for discovery over twenty-three days by counsel for the 

defendants: 

(a) Heidi Lazar-Meyn, Counsel, Ministry of the Attorney General; 

(b) Karen Gill, Director of the Curriculum and Assessment Policy Branch (retired), 
Ministry of Education; 

(c) David Hagarty, Director and Secretary to the Farm Products Marketing 
Commission, Ministry of Agriculture, Food and Rural Affairs; 

(d) Jeff Sweeting, Senior Manager, Tobacco Policy, Ministry of Finance; 

(e) Skanda Skanthavarathan, Chief Accountant, Ministry of Health and Long-Term 
Care; 

(f) Geoff Bannon, Manager, Data Access and Release, Ministry of Health and Long-
Term Care; and 

(g) Dr. David Williams, Chief Medical Officer of Health, Ministry of Health and 
Long-Term Care. 
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57. Since November, 2018, and as each witness’ discovery was completed, Ontario’s 

discovery witnesses and other persons at the aforesaid five Ministries have been engaged in 

preparing the answers to the undertakings given and, where appropriate, the questions taken 

under advisement and questions refused during the examinations for discovery. 

58. In addition to the questions from the twenty-three days of oral discoveries, Ontario is in 

the process of preparing answers to in excess of 600 written discovery questions that were served 

on Ontario on January 25, 2019, by British American Tobacco p.l.c., British American Tobacco 

(Investments) Limited, B.A.T. Industries p.l.c., Rothmans, Benson & Hedges Inc. and Rothmans 

Inc. 

59. During the Case Management Conference on December 14, 2018, Ontario advised 

Master Short and the defendants’ counsel that it intends to serve three further liability reports 

prepared by three physicians. 

60. During the Case Management Conference on January 11, 2019, Ontario advised Master 

Short and the defendants’ counsel that it also intends to serve an expert report addressing the 

defendants’ marketing practices relating to the effects of exposure to environmental tobacco 

smoke.   

61. On January 31, 2019, Ontario served the expert report of Dr. Glenn Harrison (“Dr. 

Harrison”), an economist retained by Ontario, who has calculated the smoking attributable 

expenditures due to environmental tobacco smoke (second-hand smoke) in Ontario to be 

between $9.391 billion and $10.913 billion in present value 2016 dollars, depending on the 

assumed end-date for the breach exposure. 
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62. At the end of February, 2019 and in early March, 2019, the defendants served answers to 

some of the written examinations for discovery questions served by Ontario.  Many questions 

remained unanswered by the defendants. 

63. The next Case Management Conference by telephone with Master Short is scheduled to 

be held on April 9, 2019 commencing at 9:30 a.m. 

Prejudice to Ontario if the Stays of Ontario HCCR Action are not lifted 

64. If the JTIM Stay, the ITCAN Stay and the RBH Stay are not lifted in accordance with the 

Orders requested in Ontario’s Notices of Motion filed in the JTIM CCAA Proceeding, the 

ITCAN CCAA Proceeding and the RBH CCAA Proceeding (set out in paragraphs 2, 3 and 4 

herein), the matters described in the paragraphs that follow will not proceed expeditiously or as 

already scheduled through case management in the Ontario HCCR Action, thereby significantly 

causing delay for an indefinite period of time and causing serious prejudice to Ontario. 

(a) Trial of Ontario HCCR Action will be delayed indefinitely 

65. First, there will be an unwarranted delay for an indefinite period of time before the trial 

date in the Ontario HCCR Action is set.  If the Orders requested by Ontario are granted, I believe 

that, with the benefit of Master Short’s ongoing close case management and Regional Senior 

Justice Morawetz’s oversight, the Ontario HCCR Action will remain on track and Ontario’s 

projected trial commencement date in late 2020 / early 2021 will be achievable. 

66. Ontario seeks to prove its claims against all of the defendants in the Ontario HCCR 

Action, including the eleven defendants that have not filed for protection under the CCAA.  The 

mere fact that JTIM, ITCAN and RBH have commenced CCAA proceedings ought not to bar 
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Ontario from proceeding to prove its claims, obtain a judgment and enforce a judgment against 

whichever of the eleven non-filing defendants are held to be liable.  The Orders sought by 

Ontario restrict the taking of any future proceedings to enforce any judgment and/or collect any 

amount owing or found to be owing by JTIM, ITCAN and/or RBH in the Ontario HCCR Action 

shall be stayed pending further Order of this Honourable Court. 

67. None of JTIM, ITCAN or RBH filed any evidence at the ex parte hearings of their 

CCAA applications that any of the other eleven defendants in the Ontario HCCR Action have 

any inclination to participate in a global settlement.   

(b) Defendants’ motion for a statistically meaningful sample will be delayed 
indefinitely 

68. Secondly, since the release of the Supreme Court of Canada’s decision on July 13, 2018 

(described in paragraphs 43-44 herein) regarding the compellability of provincial healthcare 

databases, Ontario has focused on providing the defendants with a very large volume of 

documents and information regarding Ontario’s healthcare databases as well as the supporting 

documents, data and calculations used by Dr. Harrison to generate his expert reports.  This 

discovery was provided to enable the defendants to determine the parameters of the statistically 

meaningful sample of the health care records and documents of individual insured persons they 

seek Ontario to produce pursuant to section 2(5)4 of the Ontario HCCR Act.  Despite Ontario’s 

repeated requests that the defendants proceed with a motion for a statistically meaningful sample, 

they have not yet done so. 

69. During the Case Management Conference held on October 12, 2018, Master Short 

advised that he had set aside June 4, 5, 6 and 7, 2019 as tentative dates for the hearing of a 
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motion by the defendants to obtain a statistically meaningful sample.  The issue of the 

defendants’ statistically meaningful sample motion has been discussed during the monthly Case 

Management Conferences held on the following dates:  August 10, 2018; September 14, 2018; 

October 12, 2018; November 9, 2018; December 14, 2018; January 11, 2019; February 8, 2019; 

and March 8, 2019. 

70. During the Case Management Conference on March 8, 2019, Master Short directed that 

Ontario’s request for a timetable for the defendants’ motion for a statistically meaningful sample 

would be further discussed at the Case Management Conference scheduled to be held on April 9, 

2019. 

71. Regardless of whether the parameters of the statistically meaningful sample that Ontario 

will provide to the defendants is determined on the consent of the parties or by a motion to the 

Court, it will likely take some months for Ontario to prepare the statistically meaningful sample 

for production to the defendants.  It is imperative that this process of communication between 

Ontario and the defendants continue in the Ontario HCCR Action to avoid an unreasonable delay 

and maintain the action on track for Ontario’s projected trial date of late 2020 / early 2021. 

(c) Completion of examinations for discovery will be delayed indefinitely 

72. Thirdly, during the Case Management Conference held on March 8, 2019, Master Short 

suggested that by June 1, 2019, (i) Ontario should serve the answers to its undertakings, and (ii) 

the defendants should serve their respective outstanding answers to Ontario’s written 

examinations for discovery.  These steps must be completed in a timely manner to avoid 

unreasonable delay and maintain the action on track for Ontario’s projected trial date of late 

2020 / early 2021. 
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(d) June 4-7, 2019 dates being held by Master Short for potential refusals motion 
or other motion will be lost 

73. Fourthly, in the event that any party determines that it is necessary to bring a refusals 

motion, such a step will introduce a further delay in the Ontario HCCR Action.  At the time of 

March Case Management Conference, Master Short continued to hold the dates of June 4 – 7, 

2019 for the hearing of any motions. 

(e) GRE’s motion to strike third party claims cannot proceed on June 18-19, 
2019 as scheduled by Master Short; status of third party claims will remain 
uncertain indefinitely 

74. Fifthly, in order to maintain the Ontario HCCR Action on track for its projected trial date, 

it is necessary to achieve certainty with respect to the status of the third party claims.  Rule 

29.08(2) of the Rules of Civil Procedure provides that “The third party claim shall be tried at or 

immediately after the trial of the main action, unless the court orders otherwise”.  To date, the 

defendants have not obtained any Court order under Rule 29.08(2); therefore, it is necessary for 

the status of the third party claims to be determined with certainty particularly in light of Rule 

29.09 which provides that “A plaintiff is not to be prejudiced or unnecessarily delayed by reason 

of a third party claim …”.   

75. During the Case Management Conference held on September 14 2018, Master Short 

directed the defendants to prepare a draft Order pursuant to Rule 29.08(2) regarding the trial of 

the third party claims, and provide the draft Order to Ontario and subsequently to the Court.  To 

date, the defendants have not provided any such draft Order to Ontario.   

76. If the JTIM Stay, the ITCAN Stay and the RBH Stay are not lifted in accordance with the 

Orders requested in Ontario’s Notices of Motion, GRE’s motion to strike the third party claim 
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against it will not be heard by Master Short on June 18-19, 2019 (see paragraphs 29 and 74 

herein).  The motion dates for GRE’s motion were scheduled during the Case Management 

Conference held on February 8, 2019.   

(f) Ontario’s service of additional expert reports and defendants’ service of all of 
their expert reports will be delayed indefinitely  

77. Sixthly, if the JTIM Stay, the ITCAN Stay and the RBH Stay are not lifted in accordance 

with the Orders requested in Ontario’s Notices of Motion, Ontario will be barred from serving its 

further expert reports (see paragraphs 59-60 herein).   

78. None of the defendants have served any responding expert reports in the Ontario HCCR 

Action.  During the Case Management Conferences held on February 8, 2019, and March 8, 

2019, Ontario requested that Master Short set a deadline for the defendants to serve their expert 

reports.  During the Case Management Conference on March 8, 2019, Master Short directed that 

Ontario’s request for a timetable for the defendants to serve their expert reports would be further 

discussed at the April Case Management Conference.   

79. In summary, the JTIM Stay, the ITCAN Stay and the RBH Stay have the effect of 

removing the Ontario HCCR Action from the nine year long effective case management by 

Master Short and Justice Conway and the oversight of the action’s progress toward trial by 

Regional Senior Justice Morawetz.  If the three Stays as they pertain to the Ontario HCCR 

Action are continued past April 4, 2019, they will act to undo the work that Ontario, the fourteen 

defendants, Master Short and Justice Morawetz have done to move the Ontario HCCR Action 

forward and prepare it for trial.  Moreover, Ontario will be barred from proceeding forward with 
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its claims against eleven defendant corporations other than JTIM, ITCAN and RBH.  This state 

of affairs is unwarranted and highly prejudicial to Ontario.   

80. Ontario estimates that the trial of the Ontario HCCR Action may take approximately one 

year. The sui generis nature of the Ontario HCCR Action, coupled with the complexity of the 

parties’ liability and damages cases, is such that the case is not suitable for adjudication in 

accordance with any summary claims procedure in a CCAA proceeding. 

81. JTIM, ITCAN and RBH are necessary parties to the determination of the Ontario HCCR 

Action against the other eleven defendants.  Ontario seeks Orders varying the JTIM Stay, the 

ITCAN Stay and the RBH Stay to permit Ontario to continue prosecuting the Ontario HCCR 

Action; however, Ontario would be barred from taking any proceedings to enforce any judgment 

and/or collect any amount owing or found to be owing by JTIM, ITCAN and/or RBH in the 

Ontario HCCR Action pending further Order of this Honourable Court. 

Prejudicial Impact of JTIM’s Initial Order on Amendment of Ontario’s Amended Fresh as 
Amended Statement of Claim 

(a) Ontario’s motion to amend its pleading was served and filed on June 28, 2018 

82. On June 15, 2018, Ontario served on the defendants the following two reports prepared 

by Dr. Harrison:  (i) report entitled “Calculations of Health Expenditures attributable to Smoking 

in Ontario” dated May 24, 2018; and (ii) report entitled “Supplementary Calculations of Health 

Expenditures attributable to Smoking in Ontario” dated May 25, 2018.  Dr. Harrison applied 

statistical methods to publicly available data to calculate the Smoking Attributable Fraction 

(SAF) which is the share of health expenditures by Ontario that are due to smoking behavior.  I 

have reviewed both of Dr. Harrison’s reports. 
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83. Dr. Harrison has opined that the present value of the cost of health care benefits that 

Ontario has incurred and will reasonably continue to incur as a result of tobacco related disease 

or the risk of tobacco related disease exceeds the $50 billion currently claimed in the Amended 

Fresh as Amended Statement of Claim.  Dr. Harrison has calculated that such expenditures are in 

the range of $327.2 billion in 2016/17 dollars assuming an end of breach period date of May 14, 

2009.   

84. Based upon Dr. Harrison’s quantification of Ontario’s health care benefits expenditures, 

Ontario decided to amend its pleading to increase the cost of health care benefits claimed to $330 

billion.   

85. On June 28, 2018, Ontario filed a motion in writing seeking leave to amend the Amended 

Fresh as Amended Statement of Claim in order to increase the cost of health care benefits 

claimed against the defendants from the amount of $50 billion pleaded in paragraph 1(a) of the 

Amended Fresh as Amended Statement of Claim to the amount of $330 billion pleaded in the 

Second Amended Fresh as Amended Statement of Claim.  Ontario’s motion was filed in the 

Court Office at the 393 University Avenue Courthouse, as well as sent electronically to Master 

Short’s Registrar on June 28, 2018. 

86. The defendants did not oppose the proposed amendments identified by double 

underlining in the Second Amended Fresh as Amended Statement of Claim.  Attached hereto and 

marked as Exhibit “T” are true copies of the Notices executed on June 26 and 27, 2018, by the 

defendants including JTIM, ITCAN and RBH, by their respective counsel, stating that the 

defendants do not oppose the motion.  The defendants did not file any responding motion 

materials. 
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87. With the passage of time, CLOC Counsel became concerned that perhaps we had not 

been notified by the Court that the order regarding the disposition of the motion had been issued 

was available for pick-up from the Court Office. During the week of February 25, 2019, CLOC 

Counsel directed KAP Litigation to check the Court’s computer system and make inquiries in the 

Court Office at the 393 University Courthouse to determine the status of the motion. Attached 

hereto and marked as Exhibit “U” are true copies of the emails exchanged Wall and Beson Yung 

(“Yung”) of KAP Litigation on February 27 and 28, 2019.  Yung advised that the Court Office 

has no record of any order having being issued, and that the court staff had searched for and 

could not locate Ontario’s motion record or any order issued by Master Short. 

(b) Case Management Conference with Master Short on March 8, 2019 

88. In accordance with the protocol established by Master Short, each month Ontario’s 

counsel prepares the Agenda for the monthly Case Management Conference.  Attached hereto 

and marked as Exhibit “V” are true copies of the email that Wall sent on February 27, 2019, to 

counsel for all of the defendants, including JTIM, ITCAN and RBH, in the Ontario HCCR 

Action.  Item #4 on the Agenda is “Ontario’s motion to amend Amended Fresh as Amended 

Statement of Claim”. 

89. I participated in the Case Management Conference which commenced at 9:30 a.m. on 

March 8, 2019.  JTIM, R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco 

International Inc. were represented by Caitlin Sainsbury of the law firm of Borden Ladner 

Gervais LLP.   
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90. During the Case Management Conference, Master Short advised that he recalled signing 

the amendment Order.  He directed Ontario to re-file its motion record on March 8, 2019, and 

advised that he would sign the Order that same day. 

91. At approximately 11:30 a.m. on March 8, 2019, I walked to the Courthouse at 393 

University Avenue and delivered a copy of Ontario’s motion record to David Backes, Master 

Short’s Registrar. 

92. I am advised by Wall and believe to be true that at approximately 12:30 p.m. on March 8, 

2019, she received a telephone call from the Master Short’s Registrar advising that Master Short 

had signed the Order and that it was available for pickup from the Masters’ Reception. 

93. Attached hereto and marked as Exhibit “W” is a true copy of the amendment Order 

issued by Master Short midday on March 8, 2019.  The Second Amended Fresh as Amended 

Statement of Claim is attached to Master Short’s Order. 

94. Paragraph 65 of the JTIM Initial Order provides that: 

“THIS COURT ORDERS this Order and all of its provisions are 
effective as of 12:01 a.m. Eastern Standard/Daylight Time on the 
date of this Order (the “Effective Time”) and that from the 
Effective Time to the time of the granting of this Order any action 
taken or notice given by any creditor of the Applicant or by any 
other Person to commence or continue any enforcement, 
realization, execution or other remedy of any kind whatsoever 
against the Applicant, the Property or the Business shall be deemed 
not to have been taken or given, as the case may be [emphasis 
added]. 
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95. By operation of paragraph 65 of the JTIM Initial Order, Master Short’s Order granting 

Ontario leave to amend its Amended Fresh as Amended Statement of Claim, is deemed not to 

have been issued. 

96. In order to rectify this situation, Ontario seeks an order exempting the application of 

paragraph 65 of the JTIM Initial Order to the Order of Master Short dated March 8, 2019 (which 

is Exhibit “W” hereto), and an order lifting the CCAA stay to permit the Ontario Superior Court 

of Justice to take whatever steps are necessary and proper to formally effect the amendments to 

Ontario’s Amended Fresh as Amended Statement of Claim as ordered by Master Short on March 

8, 2019, and authorize and permit Ontario to serve the Second Amended Fresh as Amended 

Statement of Claim on all of the defendants to the Ontario HCCR Action. 

Ontario requested that JTIM, ITCAN and RBH provide Ontario with Notice of the Initial 
Applications under the CCAA 

97. Attached hereto and marked as Exhibit “X” is a true copy of the letter dated March 7, 

2019 that Wall sent to Guy Pratte, counsel for JTIM in the Ontario HCCR Action, requesting that 

if JTI decided to bring an application seeking protection under the CCAA or any other applicable 

statute, that JTI provide Ontario with reasonable notice of the hearing date and serve its 

application materials on Ontario in advance of the initial hearing.  JTIM did not provide Ontario 

with notice of the application heard by Justice Hainey on March 8, 2019. 

98. Attached hereto and marked as Exhibit “Y” is a true copy of the letter dated March 7, 

2019, that Wall sent to Deborah Glendinning, counsel for ITCAN in the Ontario HCCR Action, 

requesting that if ITCAN decided to bring an application seeking protection under the CCAA or 

any other applicable statute, that ITCAN provide Ontario with reasonable notice of the hearing 
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date and serve its application materials on Ontario in advance of the initial hearing.  ITCAN did 

not provide Ontario with notice of the application heard by Justice McEwen on March 12, 2019. 

99. Attached hereto and marked as Exhibit “Z” is a true copy of the letter dated March 7, 

2019, that Wall sent to Paul Steep, counsel for RBH in the Ontario HCCR Action, requesting 

that if RBH decided to bring an application seeking protection under the CCAA or any other 

applicable statute, that RBH provide Ontario with reasonable notice of the hearing date and serve 

its application materials on Ontario in advance of the initial hearing.  RBH did not provide 

Ontario with notice of the application heard by Justice Pattillo on March 22, 2019. 

ITCAN’s Communications to Justice Conway, Master Short and the Registrar of the 
Ontario Superior Court of Justice advising of the ITCAN Stay 

100. Attached hereto and marked as Exhibit “AA” is a true copy of the letter dated March 14, 

2019 that Nancy Roberts, counsel to ITCAN, sent to Justice Conway and Master Short advising 

them that the Ontario HCCR Action is stayed as against ITCAN, British American Tobacco 

p.l.c., British American Tobacco (Investments) Limited, B.A.T. Industries p.l.c. and Carreras 

Rothmans Limited, until and including April 11, 2019, pending further Order of the Court. 

101. Attached hereto and marked as Exhibit “BB” is a true copy of the letter dated March 14, 

2019 that Nancy Roberts, counsel to ITCAN, sent to the Registrar of the Ontario Superior Court 

of Justice at the Courthouse at 393 University Avenue advising the Registrar that the Ontario 

HCCR Action is stayed as against ITCAN, British American Tobacco p.l.c., British American 

Tobacco (Investments) Limited, B.A.T. Industries p.l.c. and Carreras Rothmans Limited, until 

and including April 11, 2019, pending further Order of the Court. 
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102. As of the swearing of this affidavit, Ontario has not received or been copied on any 

communications from either JTIM or RBH to any of Justice Conway, Master Short or the 

Registrar of the Ontario Superior Court of Justice advising them of the scopes of the JTIM Stay 

and the RBH Stay. 

Defendantsʼ Press Releases regarding CCAA Proceedings 

103. Attached hereto and marked as Exhibit “CC” is a true copy of the press release dated 

March 12, 2019, that I printed from the website of ITCAN, www.imperialtobaccocanada.com, 

which states, in part, in relation to the Quebec Class Actions:  

... Following the first instance judgment, the Company made an 
initial deposit of $758 million in escrow.  This amount, as directed 
by the first instance judge and affirmed by the Court of Appeal, 
should satisfy any order to pay the claimants. 

Imperial Tobacco Canada continues to disagree with the judgments 
by the Quebec Court of Appeal and the Quebec Superior Court. 

104. Attached hereto and marked as Exhibit “DD” is a true copy of the press release dated 

March 12, 2019 that I printed from the website of British American Tobacco, www.bat.com, 

which states, in part: 

In addition, across Canada, other tobacco plaintiffs and provincial 
governments are collectively seeking significant damages which 
substantially exceed ITCAN's total assets.  In seeking protection 
under the CCAA, ITCAN will look to resolve not only the Quebec 
case but also all other tobacco litigation in Canada under an 
efficient and court supervised process, while continuing to trade in 
the normal course. 
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105. Attached hereto and marked as Exhibit “EE” is a true copy of the press release dated 

March 22, 2019 issued by RBH that I printed from the website www.newswire,ca which states, 

in part: 

“The CCAA forum provides RBH with a promising opportunity to 
resolve all the pending litigation we have faced for decades in 
Canada,” said Peter Luongo, Managing Director of RBH. 

. . . . 

“While RBH disputes liability in the Canadian litigation given the 
widespread awareness of the health risks of smoking, we are 
optimistic about reaching an arrangement that could resolve all 
pending litigation and allow RBH to focus on the future,” said 
Luongo. 

106. Attached hereto and marked as Exhibit “FF” is a true copy of the press release dated 

March 22, 2019 issued by Philip Morris International, Inc. that I printed from the website 

www.pmi.com which states, in part: 

The initial order includes a comprehensive stay of all tobacco-
related litigation pending in Canada against RBH and PMI, thus 
providing an efficient forum for RBH to seek resolution of all such 
litigation. 

. . . . 

PMI will continue to monitor developments in the CCAA 
proceedings as there is a significant lack of clarity with respect to 
several factors, including the likelihood of resolving in the CCAA 
process the underlying litigation to which RBH is a party, the 
financial and other parameters of any resolution of the underlying 
litigation, and the length of the CCAA process. 

. . . . 

RBH is also a defendant in litigation brought by the Canadian 
Provinces related to the recovery of health care costs. As part of 
RBH’s filing for creditor protection, the Ontario Superior Court of 
Justice made an initial order staying proceedings, including the 
Québec Class Action proceedings and all other tobacco-related 

http://www.newswire,ca/
http://www.pmi.com/
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I, ROBERT MCMASTER, of the Town of Whitby, in the Province of Ontario, MAKE 

OATH AND SAY: 

I. INTRODUCTION 

1. I am a Chartered Professional Accountant (CPA, CA) and the Director, Taxation and 

Treasury for JTI-Macdonald Corp. (“JTIM”) and as such, have knowledge of the matters 

hereinafter deposed to, save where I have obtained information from others. Where I have 

obtained information from others I have stated the source of the information and believe it to be 

true. 

2. This affidavit is sworn in support of an application by JTIM for an order (the “Initial 

Order”) pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as 

amended (the “CCAA”), which application has been commenced as a result of the current financial 

circumstances of JTIM due to recent adverse developments in certain litigation in which JTIM is 

a defendant. 
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II. PRESSING NEED FOR RELIEF 

3. JTIM, through its predecessor corporations and other related business entities, have been 

manufacturers of tobacco products in Canada since 1858. 

4. As described more fully herein, Mr. Justice Riordan of the Quebec Superior Court rendered 

a judgment in the Class Actions (as defined herein) against JTIM and the other defendants (the 

“Judgment”), which was publicly released on June 1, 2015, and subsequently amended on June 

9, 2015, that awarded a total of approximately $6.8 billion in damages on a collective and solidary 

basis against the defendants and punitive damages on an individual basis (all of which had an 

aggregate value of approximately $15.5 billion including interest and an additional indemnity as 

of the date of the Judgment). 

5. JTIM was unsuccessful in overturning the Judgment at the Quebec Court of Appeal for the 

reasons described in the decision released on March 1, 2019 (the “QCA Judgment”).  The QCA 

Judgment substantially upheld the Judgment and requires JTIM to pay an initial deposit of $145 

million.  There is uncertainty as to whether the QCA Judgment is immediately enforceable, or 

provides JTIM with a maximum of up to 60 days to make the payment of the initial deposit.  The 

QCA Judgment is 422 pages and is in French only.  The English conclusions of the QCA Judgment 

and an English summary prepared by the Quebec Court of Appeal is attached as Exhibit “A”. 

6. JTIM is an economically viable company that is able to meet its ordinary course obligations 

as they become due.  However, if not stayed, the QCA Judgment will put JTIM out of business 

and destroy value for its approximately 500 full time employees, 1,300 suppliers and its customers.  

It would also impact approximately 28,000 retailers that sell JTIM’s products and approximately 

790,000 consumers of its products.  Currently, the federal and provincial governments collect more 
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than $1.3 billion in taxes annually in relation to the sale of JTIM’s products.  If JTIM is forced out 

of business, those collections would stop. 

7. JTIM is also the subject of significant health care cost recovery litigation (the “HCCR 

Actions”).  The HCCR Actions commenced as a result of legislation passed in each of the ten 

provinces regarding the recovery of health care costs related to alleged “tobacco related wrongs”, 

as defined in the applicable statutes.  The total potential quantum of damages claimed against the 

defendants in the HCCR Actions, including JTIM on a joint and several basis together with other 

Canadian manufacturers and certain of their affiliates, is not yet known as some provincial 

plaintiffs have not specified the amount of their claim.  However, to date, I am advised by counsel 

that over $500 billion has been claimed to be owing by all of the defendants in the five provinces 

where amounts have been specified in the claims or that have been detailed in expert reports.  These 

claims are vastly in excess of the total book value of JTIM’s assets (as disclosed herein) and are 

vastly in excess of the global asset value of the parent companies of the other defendant Canadian 

tobacco manufacturers as presented in their most recent Annual Reports. 

8. JTIM requires the protections afforded under the CCAA in order to maintain the status quo 

of its operations, to allow for an application for leave and, if successful, to appeal the QCA 

Judgment to the Supreme Court of Canada and preserve going concern value for all of its 

stakeholders.  

9. Notwithstanding that JTIM continues to assert that it has no liability in respect of the 

litigation claims asserted against it, in parallel with any appeal of the QCA Judgment, JTIM has 

decided to seek a collective solution for the benefit of all stakeholders in respect of the QCA 
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Judgment and the other multi-billion dollar claims currently being pursued against it.  The 

requested stay under the CCAA will allow JTIM time and a platform to achieve such a solution. 

III. OVERVIEW OF THE APPLICANT 

A. Corporate Structure 

10. JTIM is a private company that was continued as a corporation under the Canada Business 

Corporations Act in April 2012, and maintains its registered head office in Mississauga, Ontario 

(the “Head Office”).  JTIM is owned indirectly by Japan Tobacco Inc. (“Japan Tobacco”), a 

publicly listed company in Japan. 

11. A copy of an organization chart of the relevant related-party tobacco companies outside of 

Japan (such companies, collectively, “JT International”) is attached as Exhibit “B”. 

12. On May 11, 1999, JTIM, then known as RJR-Macdonald Corp. was acquired by JT 

Nova Scotia Corporation, an indirectly wholly-owned subsidiary of Japan Tobacco. 

13. Following an amalgamation and corporate reorganization in 2012, JTIM is now a direct 

wholly-owned subsidiary of JT Canada LLC Inc. (“ParentCo”), a Nova Scotia corporation and an 

indirect subsidiary of Japan Tobacco. 

14. JTIM is the parent and sole shareholder of JTI-Macdonald TM Corp. (“TM”).  TM owns 

many of the trademarks that JTIM uses in its business and is a secured creditor of JTIM.  As a 

result of the Recapitalization Transactions (as defined herein), ParentCo is a secured creditor of 

TM. 

15. On April 13, 2015, ParentCo demanded payment of the secured indebtedness owing from 

TM to ParentCo, then in the amount of approximately $1.0 billion.  TM was unable to satisfy that 
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demand.  Pursuant to the terms of the security agreements granted by TM in favour of ParentCo, 

on July 9, 2015, ParentCo privately appointed PricewaterhouseCoopers Inc. as the receiver and 

manager of TM (the “TM Receiver”).  Subsequent to the appointment of the TM Receiver, each 

of the directors of TM resigned. 

16. TM is not a party in any of the litigation involving JTIM.  For that reason, TM is not a part 

of these proceedings. 

B. The Business 

17. Most of JTIM’s senior management are located at the Head Office in Mississauga, 

Ontario.  The Head Office is responsible for all functional areas regarding the sales and 

distribution of JTIM’s products in Canada.  Managerial responsibilities for the manufacturing of 

JTIM’s products are carried out at a manufacturing facility located at 2455 Ontario Street East, in 

Montreal, Quebec (the “Plant”). 

18. JTIM employs approximately 500 full-time employees in Canada.  In addition, JTIM 

leases offices and warehouse space and employs sales representatives and associates across 

Canada.  JTIM has been on the Aon Hewitt Best Employers list for Canadian companies and 

was recently certified as a Top Employer in Canada by the Top Employers Institute. 

19. JTIM is the third largest tobacco company defendant in the Class Actions (as defined herein) 

based on volume of sales in Canada.  JTIM’s products consist of cigarettes, fine-cut tobacco, cigars 

and accessories branded under various trademarks and brand names for distribution throughout 

Canada and for export. JTIM imports tobacco products for distribution in Canada mainly from JT 

International SA (“JTI-SA”), a foreign sister company to ParentCo. 
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20. JTIM purchases some processed tobacco from other related party entities, including 

JTI-SA, but most is purchased from third party suppliers. 

21. JTIM’s processed tobacco is stored at leased premises near Montreal, Quebec and is 

shipped to the Plant as needed. The Plant has been in operation since 1874 and is JTIM’s only 

manufacturing facility. 

22. JTIM’s tobacco products are either manufactured at the Plant or imported by JTIM.  

Generally, JTIM sells to wholesalers who in turn sell to retailers who sell to consumers.  On a lesser 

basis, JTIM sells tobacco products directly to retailers and consumers. 

C. Pension Plans 

23. JTIM is the plan sponsor and administrator of the following four pension and post-

retirement benefits plans: (i) the JTI-Macdonald Corp. Employees’ Retirement Plan (the “ERP”), 

(ii) the JTI-Macdonald Corp. Management Employees’ Pension Plan (the “MEPP”), (iii) the JTI-

Macdonald Corp. Executive Supplemental Benefit Plan (the “ESBP”), and (iv) the JTI-Macdonald 

Corp. Supplemental Non-Registered DC Pension Plan (the “Non-Registered DC Plan” and 

collectively with the ERP, the MEPP and the ESBP, the “Pension Plans”). 

24. Based on the most recent actuarial valuations, the Pension Plans had the following degrees 

of solvency: (i) 99.5% for the ERP, representing a deficiency in the amount of approximately $2.0 

million, (ii) 99% for the MEPP, representing a deficiency in the amount of approximately $0.3 

million, and (iii) 100% for the ESBP.  The concept of a solvency deficiency does not apply to the 

Non-Registered DC Plan. 
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25. All employee contributions and solvency deficiency payments are current in respect of 

each of the Pension Plans. 

26. JTIM provides other post-employment benefits (“OPEBs”) to former salaried and hourly 

employees (unionized and non-unionized) and their dependants, including drug, medical, dental 

and life insurance benefits.  As of December 31, 2018, the total present value for future OPEB 

contingent liabilities is estimated at $109.2 million.  It is contemplated that these CCAA 

proceedings will not affect any payments required to be made in respect of the Pension Plans or 

the OPEBs. 

D. Material Contracts 

i) Trademark Agreement 

27. JTIM’s market share in Canada is largely attributed to the brands of tobacco products it 

exclusively sells in the Canadian market.  JTIM licenses or has the right to use all of the trademarks 

with respect to such brands from related parties.  If such arrangements were terminated, JTIM’s 

business would effectively cease in its current form. 

28. Many of the trademarks that JTIM is permitted to use in its operations are owned by TM.  

Pursuant to the Trademark License Agreement dated October 8, 1999, as amended from time to 

time (collectively, the “Trademark Agreement”), TM granted to JTIM a non-exclusive, world-

wide license to use TM’s trademarks in association with the manufacturing, distribution, 

advertising and sale of the licensed products for the remuneration set out therein. 

29. In August 2017 and January 2018, after a default by JTIM under its secured facilities with 

TM as a result of the issuance of the Judgment (such default is discussed in more detail below), 

JTIM and TM negotiated amendments to the Trademark Agreement (the “Trademark 
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Amendments”) as consideration for TM’s agreement to forbear from exercising its enforcement 

rights against JTIM.  The August 2017 amendment changed the frequency of royalty payments 

paid by JTIM to TM under the Trademark Agreement from semi-annual payments to monthly 

payments.  The aggregate annual amounts payable under the Trademark Agreement remained 

unchanged.  The January 2018 amendment to the Trademark Agreement, which was a condition 

of the extension of the forbearance arrangement, made the supply of goods and services under the 

Trademark Agreement solely in the discretion of TM, acting through the TM Receiver, and 

required JTIM to provide a deposit to TM in an amount equal to 1.5 times the average monthly 

payment under the Trademark Agreement against which outstanding liabilities could be set-off.  

JTIM provided TM with a deposit, which as of February 28, 2019 is $1,330,000, in satisfaction of 

this term of the January 2018 amendment.  Attached as Exhibit “C” are copies of the Trademark 

Amendments. 

30. The Trademark Amendments were required by ParentCo as part of a forbearance 

arrangement and in response to the possibility of liquidity constraints on JTIM in the event that 

the Judgment was upheld.  ParentCo. is the senior secured creditor of TM and has enforced its 

security and appointed the TM Receiver over TM.  As a result of the forbearance arrangement, the 

TM Receiver has agreed to forbear from enforcing on the loan and security granted by JTIM to 

TM. 

31. JTIM is required to continue paying TM pursuant to the terms of the Trademark 

Agreement.  Termination of the right to use the trademarks licensed pursuant to the Trademark 

Agreement (which license is provided on a discretionary basis) would likely cause the cessation 

of JTIM’s business.  Although not every aspect of the business is affected by the TM trademarks, 
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the remaining lines of business would likely not be viable on a stand-alone basis.  These 

arrangements have allowed JTIM to continue operating in the ordinary course. 

ii) Other Related Party Agreements 

32. JTIM is a party to numerous services agreements and limited risk distribution agreements 

(the “LRD Agreements”) with related parties, which are required for JTIM’s continued 

operations. 

33. JTIM also has related party contracts in respect of manufacturing, distribution, leaf 

sourcing and other miscellaneous agreements. 

34. I have been advised by legal counsel that the Proposed Monitor (as defined below) in this 

proceeding has reviewed the material related party agreements, including the payment provisions 

thereunder.  The service charges in place have also been audited by Canada Revenue Agency 

(“CRA”) up to the 2013 taxation year and no adjustments have been required to date.  CRA is 

currently in the process of auditing the 2014-2016 taxation years and, to date, no adjustments have 

been proposed. 

iii) 2018 Amendments and Forbearance of Related Party Agreements 

35. Against the backdrop of litigation and related credit risk, JTIM’s related-party suppliers 

expressed concern about their potential exposure in the event that enforcement steps were taken 

by a judgment creditor resulting in JTIM’s need to seek creditor protection.  Under the 

intercompany arrangements then in place, such credit risk was viewed by the related parties as 

unacceptable.  The related party suppliers advised JTIM that the intercompany supply agreements 

were at risk of termination.  Given the unique nature of the goods and services provided, it would 

not be possible for JTIM to find satisfactory replacement supply arrangements.  The agreements 
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reached with these suppliers were necessary to permit JTIM to continue operating in the ordinary 

course. 

36. In order to maintain the necessary supply of goods and services and avoid a disruption to 

JTIM’s business, JTIM negotiated forbearance agreements (the “Forbearance Agreements”), 

copies of which are attached as Exhibit “D”, with five of its related party suppliers.  Collectively, 

the Forbearance Agreements increased the frequency of payments (but not the total amount of 

payments) to monthly in advance (except for the LRD Agreements), required JTIM to provide a 

deposit capable of being set-off by the related party supplier against amounts owing by JTIM, 

and/or granted a security interest in all of JTIM’s present and after acquired personal property in 

the form of a general security agreement or moveable hypothec.  The following chart summarizes 

the changes implemented under the Forbearance Agreements: 

Supplier Frequency of 
Payment Security Right to Deposit 

JTI-SA 
Monthly in advance 
(save and except the 
LRD Agreements) 

Yes* No 

JT International 
Business Services 

Limited 
(“JTI-BSL”) 

Monthly in advance Yes* Yes† 

JT International 
Holding B.V. 

(“JTIH-BV”)**  
Monthly in advance Yes* Yes† 

JTI Services 
Switzerland SA Monthly in advance No No 

JTI (US) Holdings 
Inc. Monthly in advance No No 
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* The security granted was in the form of a general security agreement and moveable hypothec. 

**On its own behalf and on behalf of certain of its affiliates.   

† A deposit was ultimately not required as payments were, and continue to be, made monthly in 
advance. 

E. Cash Management 

37. JTIM is part of a globally-integrated business processes and information system known as 

SAP.  The SAP system provides substantial operational benefits to JTIM, including the integration 

of the supply chain, research and development and finance/treasury information systems, real-time 

data availability, improved quality control and internal controls, and treasury-related benefits such 

as reducing the number of bank accounts, automating bank reconciliations, enhancing cash flow 

forecasting and improving liquidity management. 

38. As a result of the SAP system, JTIM’s information flows are consistent with its foreign 

affiliates.  In addition, the management of JT International is provided with real-time visibility into 

JTIM’s operational and financial information. 

39. Citibank Canada is the banking service provider for those JT International entities 

operating in North America.  JTIM maintains seven bank accounts with Citibank, N.A., Canada 

Branch (“Citibank”), one of which is denominated in USD.  JTIM’s accounts are comprised of 

single-purpose accounts for the receipt of tax refunds, for payment of employee benefits, for 

receipt of funds from direct sales to retailers, for payment of marketing and sales programs to 

retailers and to hold cash collateral, as further described below. The USD account and one CAD 

account are used for general operations transactions in those respective currencies.  

40. Pursuant to agreements dated November 18, 2016 and February 24, 2017 between JTIM 

and Citibank, JTIM pledged $900,000 as cash collateral in respect of central travel account card 



 - 12 - 

services and $8 million in respect of certain cash management services which require the extension 

of credit by Citibank, respectively, in each case as provided by Citibank to JTIM.  Attached as 

Exhibits “E” and “F” are the two cash collateral agreements. 

41. JTIM currently maintains two bank accounts at Royal Bank of Canada, one of which is a 

high interest savings account and the other is used for collecting sales proceeds from certain retail 

customers.  JTIM also maintains term deposits at Sumitomo Mitsui Banking Corporation, Canada 

Branch. 

IV. LIABILITIES OF THE APPLICANT 

A. Secured Creditors of JTIM 

i) TM Term Debentures 

42. On March 9, 1999, it was announced that Japan Tobacco had reached an agreement to 

purchase the international (non-US) tobacco assets of RJR Nabisco, Inc., R. J. Reynolds Tobacco 

Company and their affiliates (collectively, the “RJR Group”) pursuant to the terms of the 

Purchase Agreement (as defined below).  The aggregate purchase price as set out in the Purchase 

Agreement was USD$7,832,539,000 in cash.  The bid process was competitive and the major 

international tobacco groups participated in it.  At the time, Japan Tobacco was a large company 

in Japan but only had a limited international presence. 

43. From the outset, it was understood that, for tax-planning purposes, the acquisition of the 

Canadian assets would be a leveraged buyout leaving the Canadian operating company with debt 

and interest that would be deductible from its earnings.  However, because of the extremely tight 

time frame to close the transaction, which ultimately occurred on May 11, 1999, the completion 

of many of the necessary planning and implementation steps required to integrate this worldwide 
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acquisition had to be postponed until after closing. 

44. To effect a leveraged buyout structure, on November 23, 1999, JT International B.V. 

(“JTI-BV”), an affiliated entity incorporated under the laws of the Netherlands, borrowed $1.2 

billion from ABN AMRO Bank N.V. (“ABN AMRO”), a third-party financial institution.  On the 

same day, JTI-BV made a secured advance of $1.2 billion to ParentCo.  ParentCo then made a 

secured advance of $1.2 billion to TM and TM made a secured advance of $1.2 billion to JT Nova 

Scotia Corporation (now JTIM through amalgamation).  JTIM then returned capital of $1.2 billion 

to its then parent, JT Canada LLC II Inc.  Through various intercompany transactions, the funds 

were eventually paid to JTI-BV, who repaid the loan to ABN AMRO (collectively, the 

“Recapitalization Transactions”). 

45. The Recapitalization Transactions were reviewed in detail during the CCAA proceedings 

commenced by the Applicant in 2004 as more particularly described herein.  The Fourth Report to 

the Court of the 2004 Monitor (as defined herein) dated February 16, 2005 (the “Fourth Report”), 

a copy of which is attached without exhibits as Exhibit “G”, provides a detailed overview of the 

Recapitalization Transactions.  My comments on the Recapitalization Transactions are based on 

my personal knowledge of the Recapitalization Transactions and from my review of the Fourth 

Report. 

46. As a result of the Recapitalization Transactions, the amounts owed by JTIM to TM are: (i) 

evidenced by ten (10) convertible debentures, governed by the laws of the Province of Quebec, in 

the total aggregate principal amount of $1.2 billion (the “TM Term Debentures”), as amended 

from time to time, (ii) subscribed for under the Convertible Debenture Subscription Agreement 

dated November 23, 1999, as amended by the Amending Agreement dated December 23, 2014 
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(collectively, the “Subscription Agreement”), (iii) due on November 18, 2024, and (iv) 

redeemable at the option of JTIM and convertible into special preference shares of JTIM at the 

option of the holder.  On December 2, 1999, JTIM also delivered a demand debenture to TM (the 

“Demand Debenture”), governed by the laws of the Province of Nova Scotia, granting TM a 

general and continuing security interest in JTIM’s business, undertakings and all of its property 

and assets, real and personal, movable and immovable of whatsoever kind and nature, both present 

and future.  Copies of one of the TM Term Debentures, the Subscription Agreement and the 

Demand Debenture are attached as Exhibits “H”, “I” and “J”. 

47. The Judgment triggered an event of default pursuant to section 13.9 of the Subscription 

Agreement, making the security granted thereunder enforceable by the TM Receiver against JTIM.  

On August 3, 2017, the TM Receiver and JTIM agreed to the terms of a forbearance letter (the 

“TM Forbearance Letter”).  Pursuant to the terms of the TM Forbearance Letter, the TM 

Receiver agreed, among other things, to forbear from enforcing its rights and remedies against 

JTIM in consideration of changes to the frequency of royalty payments owing pursuant to the 

Trademark Agreement, as described above.  A copy of the TM Forbearance Letter (without 

schedules because these schedules are separately attached hereto as Exhibit “C”) is attached as 

Exhibit “K”. 

48. The forbearance was extended pursuant to several letter agreements (collectively, the 

“Forbearance Extensions”).  Copies of the Forbearance Extensions are attached as Exhibit “L”. 

49. The Forbearance Extensions expired on February 28, 2019.  On February 28, 2019, by way 

of letter, the TM Receiver informed JTIM that in light of the pending QCA Judgment, the TM 

Receiver was not prepared to formally extend the forbearance period further.  However, the TM 
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Receiver would agree to a day-to-day extension under the same terms and conditions of the TM 

Forbearance Letter, which day-to-day extension may be terminated at the TM Receiver’s sole and 

absolute discretion.  A copy of the letter from TM’s counsel is attached as Exhibit “M”. 

50. In accordance with the terms of the TM Forbearance Letter, the TM Term Debentures were 

amended by an agreement dated August 3, 2017 (the “TM Debenture Amending Agreement” 

and collectively with the TM Term Debentures, the “Revised TM Term Debentures”) to change 

the interest payment frequency (but not total amount) from bi-annually to monthly.  Currently, 

JTIM makes interest payments to TM on account of its secured indebtedness in the approximate 

amount of $7.6 million monthly on the 18th and principal payments of approximately $950,000 in 

May and November annually.  As at February 28, 2019, the amount outstanding under the TM 

Term Debentures (including accrued interest) was approximately $1.18 billion.  A copy of the TM 

Debenture Amending Agreement is attached as Exhibit “N”. 

51. The Revised TM Term Debentures are secured by, among other things, the Demand 

Debenture, a Deed of Hypothec dated November 23, 1999, a Supplemental Deed of Hypothec 

dated December 2, 1999, a Deed of Moveable Hypothec and Pledge of Shares dated December 12, 

2000 and a Deed of Confirmation dated May 14, 2015, each as amended (collectively, the 

“Hypothecs”) now held by BNY Trust Company of Canada (and in certain cases, formerly held 

by the Trust Company of Bank of Montreal) (“TrustCo”) as the attorney for TM.  Copies of the 

Hypothecs are attached as Exhibits “O”, “P”, and “Q” and “R”, respectively. 

52. I am advised by legal counsel that:  

(a) TM directly registered its security interest against the personal property of JTIM in the 

following jurisdictions and on the following dates: 
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Registration 
Number Jurisdiction Registration Date Collateral 

856928601 Ontario November 22, 1999 
All classes except 

“consumer goods”. 
2399489 / 2417398 Nova Scotia 

All present and after-
acquired personal 

property. 

681989I British Columbia June 23, 2015 15062337351 Alberta 
301355169 Saskatchewan 

June 24, 2015 
201511679902 Manitoba 

26022244 New Brunswick 
3707279 Prince Edward Island 
13031521 Newfoundland 

(b) pursuant to the security interest granted by the Hypothecs, TrustCo registered its 

security interest, as attorney for TM, in Ontario and Nova Scotia on December 11, 2000 

under the Ontario Personal Property Security Act and Nova Scotia Personal Property 

Security Act.  Copies of the personal property registry searches in each province as at 

February 28, 2019, are attached as Exhibit “S”; 

(c) as holder of the TM Term Debentures, TrustCo also registered its security interest in 

Quebec on December 13, 2000 and May 14, 2015 in the Registrar of Personal and 

Moveable Real Rights (Quebec) (the “Quebec RPMRR”) in respect of all of JTIM’s 

present and future property, moveable and immovable, real and personal, corporeal and 

incorporeal, tangible and intangible;   

(d) TrustCo also registered a charge against the Plant in the Land Register for the 

registration division of Montreal on December 3, 1999 under registration number 5 

138 944 (the “Charge”).  There are no registrations against title to the Plant other 

than the Charge.  A copy of the real property subsearch report prepared by Quebec 

counsel to JTIM relating to the Plant as at February 27, 2019 is attached as Exhibit “T”. 
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ii) JTIM Secured Debt to ParentCo 

53. Prior to the issuance of the Judgment, Citibank had granted an unsecured credit facility to 

JTIM, TM and ParentCo as joint borrowers in the principal amount of $60 million (the “Citibank 

Loan”).  The Citibank Loan was used as a “smoothing” facility that was necessary as a result of 

the timing of the payments of substantial monthly federal excise duty and other obligations, such 

as interest payments, royalty payments and payroll, versus the timing of the collection of the 

receivables generated by the sale of inventory. 

54. On June 25, 2015, after the delivery of the Judgment, Citibank advised that JTIM was no 

longer authorized to borrow under its credit facility.  To ensure necessary cash flow for continued 

operations, ParentCo agreed to provide a secured borrowing facility to JTIM in the principal 

amount of $70 million (the “Cash Flow Loan”) on the terms outlined in the loan agreement dated 

June 25, 2015 (the “ParentCo Loan Agreement”), attached as Exhibit “U”.  Among other things, 

the ParentCo Loan Agreement allows JTIM to pay the required excise duty as such obligations 

become due and payable, while also paying trade and employee obligations in the ordinary course.  

55. As security for the amounts advanced under the Cash Flow Loan, JTIM granted a hypothec 

to ParentCo in respect of, among other things, its moveable property located in the Province of 

Quebec (the “ParentCo Hypothec”).  The ParentCo Hypothec is attached as Exhibit “V”.  I am 

advised by legal counsel that ParentCo registered its security interest against JTIM pursuant to the 

Quebec RPMRR on June 26, 2015. 

56. As of February 28, 2019, there are no amounts outstanding under the ParentCo Loan 

Agreement. 
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iii) Related Party Security Agreements 

57. As noted above, as a result of the uncertainty caused by the Judgment, certain related party 

suppliers required JTIM to grant security to them in respect of goods and services that are delivered 

on credit. As at the quarter ended December 31, 2018, the gross amount outstanding to these related 

party suppliers is approximately $54.6 million and such amount relates almost entirely to JTIM’s 

LRD Agreement with JTI-SA to distribute JTI-SA’s tobacco products in Canada.  This related 

party security is described in more detail below. 

58. I am advised by legal counsel that, 

(a) JTI-SA Security:  in accordance with the terms of its forbearance arrangement, JTI-

SA registered a purchase money security interest (“PMSI”) against JTIM in all of 

the provinces (except Quebec) in Canada and a hypothec in Quebec, being the 

jurisdictions in which the products sold thereunder are located. A copy of the 

notices issued to effect the PMSI priority and hypothec are attached as Exhibit “W”; 

(b) JTI-BSL Security: in accordance with the terms of its forbearance arrangement, JTI-

BSL registered its security interest against JTIM in all of the provinces (except 

Quebec) in Canada and a hypothec in Quebec, being the jurisdictions in which the 

services may be provided thereunder; and 

(c) JTIH-BV Security: in accordance with the terms of its forbearance arrangement, 

JTIH-BV registered its security interest against JTIM in all of the provinces (except 
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Quebec) in Canada and a hypothec in Quebec, being the jurisdictions in which the 

services may be provided thereunder.  

B. Litigation 

i) Quebec Class Actions 

59. I am advised by our litigation counsel, François Grondin of Borden Ladner Gervais LLP, 

that: 

(a) on February 21, 2005, a class action was certified against JTIM, Imperial Tobacco 

Canada Limited (“Imperial”) and Rothmans, Benson & Hedges Inc. (“Rothmans” 

and collectively, with JTIM and Imperial, the “Defendants”) in Cécilia Létourneau 

v. Imperial Tobacco Limitée, Rothmans, Benson & Hedges Inc. and JTI-Macdonald 

Corp. on behalf of tobacco smokers in the Province of Quebec for the purpose of 

claiming, for each proposed class member, moral damages resulting from an 

alleged addiction to nicotine, as well as punitive damages (the “Létourneau Class 

Action”); 

(b) on February 21, 2005, a class action was certified against the Defendants in Conseil 

québécois sur le tabac et la santé and Jean-Yves Blais v. Imperial Tobacco Limitée, 

Rothmans, Benson & Hedges Inc. and JTI-Macdonald Corp., on behalf of tobacco 

smokers in the Province of Quebec suffering from lung, larynx or throat cancer or 

emphysema for the purpose of claiming, for each proposed class member, 

compensatory and exemplary damages (the “Blais Class Action”); 
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(c) all of the alleged wrong-doings in the Létourneau Class Action and the Blais Class 

Action (collectively, the “Class Actions”) occurred prior to the acquisition of JTIM 

by Japan Tobacco; 

(d) the Class Actions were tried together and concluded on December 11, 2014.  The 

Defendants were found liable for “moral damages” (i.e. non-pecuniary damages 

including pain and suffering, loss of enjoyment of life, etc.) in the Blais Class 

Action in the aggregate amount of approximately $6.8 billion ($15.5 billion with 

interest and the additional indemnity described below) of which JTIM was 

specifically liable for 13% of that amount totalling approximately $2 billion.  

However, as all of the Defendants were found “solidarily liable”, each Defendant 

is liable for the full amount of the moral damages awarded and the Judgment can 

therefore be enforced against each Defendant for the full amount of the said moral 

damages awarded against all three Defendants.  Each Defendant would have a 

“contribution” claim against the other Defendants for the part of the Judgment 

owing by them that was paid by such Defendant; 

(e) the Defendants were found liable for punitive damages in the Létourneau Class 

Action in the amount of $131 million, of which JTIM was specifically liable for 

$12.5 million.  JTIM was also found to be liable for punitive damages in the Blais 

Class Action in the amount of $30,000. The “condemnations” in punitive damages 

were awarded on an individual basis against each Defendant, including JTIM.  

Attached hereto as Exhibit “X” is an excerpt of the conclusions of the Judgment; 
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(f) the Defendants appealed the Judgment to the Quebec Court of Appeal (the “QCA”) 

and brought a motion to strike provisions in the Judgment authorizing the plaintiffs 

in the Class Actions (the “Class Action Plaintiffs”) to provisionally execute the 

Judgment.  On July 23, 2015, the QCA released a decision that cancelled those 

provisions.  Attached hereto as Exhibit “Y” is a copy of the judgment cancelling 

provisional execution of the Judgment; 

(g) in response, the plaintiffs in the Class Actions filed a motion seeking an order that 

the Defendants furnish security for the Judgment, which motion was heard by the 

QCA on October 6, 2015.  Prior to the commencement of the hearing, the motion 

against JTIM was withdrawn by the Class Action Plaintiffs due to the inability of 

counsel for JTIM and counsel for the Class Action Plaintiffs to find a mutually 

agreeable hearing date; 

(h) a judgment was granted against Imperial and Rothmans only on October 26, 2015, 

which was later modified on December 9, 2015, ordering Imperial and Rothmans 

to furnish security to the Class Action Plaintiffs.  Security was ordered in the 

amount of $758 million with respect to Imperial and in the amount of $226 million 

in respect to Rothmans, each payable by way of equal quarterly instalments until 

September 30, 2017.  Attached hereto as Exhibit “Z” is a copy of the judgment 

ordering Imperial and Rothmans to furnish security; 

(i) between November 21 and 30, 2016, the QCA heard the appeal of the Judgment.  

On March 1, 2019, the QCA released its judgment with respect to the appeal.  The 

QCA Judgment confirmed the Judgment in all respects, but revised certain dates 
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related to the calculation of interest.  The result is that the Defendants remained 

liable for damages in the aggregate amount of approximately $6.8 billion 

(approximately $13.5 billion with the revised interest dates and additional 

indemnity).  JTIM remained specifically liable for 13% of that amount, totalling 

approximately $1.75 billion.  Each of the Defendants remained “solidarily liable” 

for the full amount of the damages awarded to the Class Action Plaintiffs; and 

(j) the Defendants remained liable for punitive damages in the Létourneau Class 

Action in the amount of $131 million, of which JTIM was specifically liable for 

$12.5 million.  JTIM also remained liable for punitive damages in the Blais Class 

Action in the amount of $30,000.  JTIM has up to a maximum of 60 days from the 

date of the QCA Judgment to pay an initial deposit of $145 million. 

ii. HCCR Actions 

60. I am advised by internal legal counsel that JTIM is also subject to ten distinct HCCR 

Actions brought by each province.  The HCCR Actions were commenced as a result of legislation 

enacted in each of the ten provinces exclusively to allow the provinces to recoup the health care 

costs allegedly incurred, and that will be incurred, resulting from alleged “tobacco related wrongs”, 

as defined in the applicable statutes.  The HCCR Actions were commenced against numerous 

parties, including Imperial, Rothmans and certain of their affiliates, and JTIM. 

61. The HCCR Actions have also been brought against R. J. Reynolds Tobacco Company and 

R. J. Reynolds Tobacco International, Inc. (collectively, “Reynolds”).  Pursuant to a Purchase 

Agreement dated as of March 9, 1999 as amended and restated as of May 11, 1999 (the “Purchase 

Agreement”), Japan Tobacco agreed to indemnify the RJR Group as a former parent of JTIM, for 
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any Damages (as defined therein) incurred by the RJR Group for liabilities or obligations relating 

to the health effects of any products manufactured or sold by the RJR Group at any time that were 

consumed or intended to be consumed outside the United States, including products that were sold 

prior to the purchase of the business by Japan Tobacco.  JTIM may have liability for certain claims 

being made against Reynolds.  In order to effect a CCAA stay for JTIM and allow for a collective 

solution to the HCCR Actions, it is also beneficial to have those claims stayed against Reynolds.  

A copy of the relevant portions of the Purchase Agreement are attached as Exhibit “AA”. 

62. I am advised by internal legal counsel to JTIM that the status of the HCCR Actions in each 

of the provinces is: 

Location Status Defendants 

British Columbia It was commenced in January 2001 
against tobacco industry members 
including JTIM.  The claim amount is 
unspecified.  An expert report served 
by the Province of British Columbia in 
the proceeding states the value of the 
claim to be $120 billion.  The action 
remains pending. The pre-trial process 
is ongoing and a trial date is not yet 
scheduled. 

JTIM, Reynolds, Imperial, 
Rothmans, B.A.T Industries 
p.l.c., British American 
Tobacco (Investments) Limited, 
Carreras Rothmans Limited, 
Philip Morris Incorporated, 
Philip Morris International, 
Inc., Rothmans International 
Research Division and 
Ryesekks p.l.c.and Canadian 
Tobacco Manufacturers 
Council (the “CTMC”) 
 

Alberta It was commenced in June 2012 against 
tobacco industry members, including 
JTIM.  The statement of claim contains 
allegations of joint and several 
liabilities among all the defendants but 
does not specify any individual amount 
or percentages.  The total amount 
claimed is at least $10 billion. The pre-
trial process is ongoing and a trial date 
is not yet scheduled. 

JTIM, Reynolds, Imperial, 
Rothmans, CTMC, Altria 
Group, Inc., B.A.T Industries 
p.l.c., British American 
Tobacco (Investments) Limited, 
British American Tobacco 
p.l.c., Carreras Rothmans 
Limited; Philip Morris 
International, Inc., Philip 
Morris USA, Inc., and 
Rothmans Inc. 
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Saskatchewan It was commenced in June 2012 against 
tobacco industry members, including 
JTIM.  The claim amount is 
unspecified. The pre-trial process is 
ongoing and a trial date is not yet 
scheduled. 

JTIM, Reynolds, Imperial, 
Rothmans, CTMC, Rothmans 
Inc., Altria Group, Inc., Philip 
Morris International, Inc., 
British American Tobacco 
p.l.c., B.A.T Industries p.l.c., 
British American Tobacco 
(Investments) Limited, and 
Carreras Rothmans Limited 
 

Manitoba It was commenced in May 2012 against 
tobacco industry members including 
JTIM.  The claim amount is 
unspecified. The pre-trial process is 
ongoing and a trial date is not yet 
scheduled. 

JTIM, Reynolds, Imperial, 
Rothmans, CTMC, Rothmans, 
Inc., Altria Group, Inc., Philip 
Morris U.S.A. Inc., Philip 
Morris International, Inc., 
British American Tobacco 
p.l.c., B.A.T Industries p.l.c., 
British American Tobacco 
(Investments) Limited and 
Carreras Rothmans Limited 
 

Ontario It was commenced in September 2009 
against tobacco industry members, 
including JTIM.  The statement of 
claim contains allegations of joint and 
several liabilities among all the 
defendants but does not specify any 
individual amount or percentages 
within the total claimed amount of 
$3301 billion. The pre-trial process is 
ongoing and a trial date is not yet 
scheduled. 

JTIM, Reynolds, Imperial, 
Rothmans, CTMC, Carreras 
Rothmans Limited, Altria 
Group, Inc., Phillip Morris 
U.S.A. Inc., Phillip Morris 
International Inc., British 
American Tobacco p.l.c., B.A.T 
Industries p.l.c., and British 
American Tobacco 
(Investments) Limited  

Quebec It was commenced in June 2012 against 
tobacco industry members, including 
JTIM.  The statement of claim contains 
allegations of joint and several 
liabilities among all the defendants but 
does not specify any individual amount 
or percentages.  The total amount 
claimed is approximately $61 billion. 

JTIM, Reynolds, Imperial, 
Rothmans, CTMC, B.A.T 
Industries p.l.c., British 
American Tobacco 
(Investments) Limited, Carreras 
Rothmans Limited, Philip 
Morris USA Inc., and Philip 
Morris International Inc. 
 

                                                 
1 On May 31, 2018, the Province of Ontario indicated to the defendants that it intends to amend its Statement of 
Claim to increase the amount claimed to $330 billion from $50 billion. 
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The pre-trial process is ongoing and a 
trial date is not yet scheduled. 

New Brunswick It was commenced in March 2008 
against tobacco industry members, 
including JTIM.  The claim amount is 
unspecified. The documents filed by the 
Province of New Brunswick in the 
proceeding valued its claim at 
approximately $18 billion.  The pre-
trial process is ongoing and the trial is 
scheduled to begin in November 2019. 

JTIM, Reynolds, Imperial, 
Rothmans, CTMC, Carreras 
Rothmans Limited, Altria 
Group, Inc., Phillip Morris 
U.S.A. Inc., Phillip Morris 
International Inc., British 
American Tobacco p.l.c., B.A.T 
Industries p.l.c., and British 
American Tobacco 
(Investments) Limited  
 

Nova Scotia It was commenced in January 2015 
against tobacco industry members, 
including JTIM.  The claim amount is 
unspecified.  JTIM filed a defence on 
July 2, 2015. The parties entered into a 
“standstill” agreement whereby all 
parties agreed to take no further steps in 
the litigation.  Although the standstill 
has expired, the proceeding continues 
to be on hold and no significant 
document production has occurred. 

JTIM, Reynolds, Imperial, 
Rothmans, CTMC, Rothmans 
Inc., Altria Group, Inc., Philip 
Morris U.S.A. Inc, Philip 
Morris International Inc., 
British American Tobacco 
p.l.c., B.A.T Industries p.l.c., 
British American Tobacco 
(Investments) Limited and 
Carreras Rothmans Limited  
 

Prince Edward 
Island 

It was commenced in September 2012 
against tobacco industry members, 
including JTIM.  The claim amount is 
unspecified. The pre-trial process is 
ongoing and a trial date is not yet 
scheduled. 

JTIM, Reynolds, Imperial, 
Rothmans, CTMC, Rothmans, 
Inc., Altria Group, Inc., Philip 
Morris U.S.A. Inc., Philip 
Morris International, Inc., 
British American Tobacco 
p.l.c., B.A.T Industries p.l.c., 
British American Tobacco 
(Investments) Limited and 
Carreras Rothmans Limited 
 

Newfoundland 
and 
Labrador 

It was commenced in February 2011 
against tobacco industry members, 
including JTIM.  The claim amount is 
unspecified. The proceedings are 
ongoing and a trial date is not yet 
scheduled. 

JTIM, Reynolds, Imperial, 
Rothmans, CTMC, Carreras 
Rothmans Limited, Altria 
Group, Inc., Philip Morris USA 
Inc, Philip Morris International 
Inc., British American Tobacco 
p.l.c., B.A.T Industries p.l.c, 
and British America Tobacco 
(Investments) Limited  
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iii) Other Ongoing Litigation 

63. I am advised by internal legal counsel that JTIM is also subject to the following other 

unresolved class actions (the “Additional Class Actions”): 

Action Brief Description Defendants 

Tobacco 
Growers Class 
Action  

On April 23, 2010, a class action was 
commenced on behalf of Ontario flue-
cured tobacco growers and producers 
against JTIM for the alleged failure of 
JTIM to appropriately pay for tobacco 
purchased for sale in the Canadian 
market in the amount of $50 million 
(plus interest and costs).  The 
proceedings are ongoing. 

JTIM, to be heard together with 
similar class actions filed against 
Imperial and Rothmans  

Adams, Kunta, 
Dorian and 
Semple Class 
Actions  

In July 2009, four class actions seeking 
unquantified damages were filed in 
Saskatchewan, Manitoba, Alberta and 
Nova Scotia against JTIM as well as a 
number of other manufacturers 
participating in the Canadian cigarette 
market alleging that cigarettes are a 
defective product with the potential to 
cause harm.  Apart from the initial 
exchange of pleadings, no further steps 
have been taken to advance the claims 
and are thus, each either expired or 
dormant. 

JTIM, Reynolds, Imperial, 
B.A.T Industries p.l.c, British 
American Tobacco 
(Investments) Limited, British 
American Tobacco p.l.c, 
Rothmans, Altria Group Inc., 
Phillip Morris Incorporated, 
Phillip International, Inc. and 
Phillip Morris U.S.A. Inc., 
Carreras Rothman, Carreras 
Rothmans Limited, Rothmans 
Inc., Ryesekks p.l.c. and the 
CTMC 

Bourassa and 
McDermid 
Class Actions  

In July 2010, two class actions seeking 
unquantified damages were filed and 
served in British Columbia against JTIM 
as well as a number of other 
manufacturers participating in the 
Canadian cigarette market.  In the class 
actions, the plantiffs’ claim for health 
related damages on behalf of individuals 
who smoked a minimum of 25,000 
cigarettes designed, manufactured, 
imported, marketed or distributed by the 
defendants.  Apart from the initial 

JTIM, Reynolds, Imperial, 
B.A.T Industries p.l.c, British 
American Tobacco 
(Investments) Limited, British 
American Tobacco p.l.c., 
Rothmans, Rothmans, Altria 
Group Inc., Phillip Morris 
Incorporated, Phillip 
International, Inc. and Phillip 
Morris U.S.A. Inc., Carreras 
Rothman, Carreras Rothmans 
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exchange of pleadings, no further steps 
have been taken to advance the claims 
and are thus, each either expired or 
dormant. 

Limited, Rothmans Inc., 
Ryesekks p.l.c and the CTMC 

Jacklin Class 
Action  

In June 2012, a class action seeking 
unquantified damages was filed in 
Ontario against JTIM as well as a 
number of other manufacturers 
participating in the Canadian cigarette 
market.  In the class action, the plantiffs’ 
claim for health related damages on 
behalf of individuals who smoked a 
minimum of 25,000 cigarettes designed, 
manufactured, imported, marketed or 
distributed by the defendants.  The 
claims were served on JTIM in 
November 2012, but no further steps 
have been taken and are currently 
dormant. 

JTIM, Reynolds, Imperial, 
B.A.T Industries p.l.c, British 
American Tobacco 
(Investments) Limited, British 
American Tobacco p.l.c., 
Rothmans, Rothmans, Altria 
Group Inc., Phillip Morris 
Incorporated, Phillip 
International, Inc. and Phillip 
Morris U.S.A. Inc., Carreras 
Rothman, Carreras Rothmans 
Limited, Rothmans Inc., 
Ryesekks p.l.c and the CTMC 

 

C. Ordinary Course Obligations 

64. JTIM has approximately 1,300 suppliers and other normal course creditors.  All of JTIM’s 

trade, tax and employment obligations are current in accordance with agreed or required payment 

terms.  As at December 31, 2018, the total outstanding pre-filing indebtedness for these ordinary 

course obligations, excluding related party trade debt, is approximately $108.1 million.  Of that 

amount, approximately $54.6 million relates to outstanding taxes and duties, $12 million is in 

respect of payroll and benefits (including pension payments), $5 million relates to arm’s length 

trade creditors and $36.5 million relates to accruals and other liabilities including accruals for 

goods received before invoices in respect thereof are received.  JTIM pays its outstanding taxes 

and duties one month in arrears in accordance with the law and is current on its payments.  

65. JTIM proposes to continue to pay its suppliers in the ordinary course and to treat them as 

unaffected creditors in the CCAA proceeding. 
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66. Any damage to the ongoing operations of the business would negatively affect JTIM’s 

stakeholders.  In the majority of cases, it would be difficult to quickly replace a trade creditor that 

stopped supply as a result of JTIM’s failure to pay its outstanding obligations.  The cost of any 

potential disruption to JTIM’s business and the costs that would be associated with any claim 

identification and determination process involving a multitude of trade creditors for relatively 

minor amounts as compared to the stated litigation claims would be uneconomical and 

unnecessary.  JTIM’s total third party ordinary course trade liabilities represent less than 0.30% of 

the total liabilities of JTIM as at December 31, 2018, including the QCA Judgment but excluding 

any other litigation claims. Preservation of going concern value, including by minimizing supply 

disruption, is in the best interests of all stakeholders. 

67. JTIM’s employees are paid periodically, usually in arrears through a payroll provider.  All 

payments to employees are being made, and are proposed to continue to be paid, in the ordinary 

course. 

68. JTIM proposes to pay all Pension Plan obligations, including OPEBs, in accordance with 

applicable requirements and in the ordinary course. 

69. JTIM pays substantial amounts in taxes and duties to the various provincial and federal 

governments.  All obligations are current in accordance with required terms and are proposed to 

continue to be paid in the ordinary course. 

70. Pursuant to the Trademark Agreement, the next monthly royalty payment to TM is due, and 

is proposed to be paid, on April 1, 2019, in the ordinary course.  The amount of the royalty payment 

varies with sales, but has historically been approximately $1 million per month. 
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V. Financial Situation and Cash Flow Forecast 

A. Financial Statements 

71. As at the close of business on February 28, 2019, JTIM had approximately $90 million in 

net available cash on hand, after allowing for known payments that were due on that day.  As the 

operations of JTIM have been, and are expected to remain, cash flow positive, JTIM will have 

sufficient cash to fund its projected operating costs until the end of the proposed stay period.  A 

copy of JTIM’s annual financial statements for the year ended December 31, 2017, are attached as 

Exhibit “BB”.  A copy of JTIM’s interim quarterly financial statements for the quarter ended 

December 31, 2018, are attached as Exhibit “CC”. 

72. As at December 31, 2018, JTIM’s assets had a book value of approximately $1.9 billion 

and JTIM’s liabilities, other than the QCA Judgment and the litigation related contingent liabilities, 

were valued as follows: 

  
December 31, 2018 

 

ASSETS (CDN$000s) 
   

Current 
   

Cash and short term investments 
 

139,195 
 

Accounts receivable 
 

9,643 
 

Inventories 
 

152,528 
 

Other current assets 
 

5,928 
 

  
307,294 

 

Non-current 
   

Properties, plant and equipment 
 

40,886 
 

Investment in subsidiary companies 
 

1,200,000 
 

Other Assets  8,900  
Goodwill 

 
304,328 

 

Future income taxes 
 

29,153 
 

Total assets 
 

1,890,561 
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December 31, 2018 

 

LIABILITIES (CDN$000s) 
   

Current       
Short Term Borrowing   -   
Accounts payable and accrued liabilities   103,719   
Due to related parties – current       39,932    
    143,651    
Non-current       
Secured convertible debenture payable to subsidiary 1,183,326    
Employee future benefits   102,553    
Other liabilities and capital leases          4,394    
Total liabilities   1,433,924    
        

73. A majority of JTIM’s approximately $1.9 billion book value of assets on its balance sheet 

relates to JTIM’s $1.2 billion equity investment in its subsidiary, TM.  This equity interest ranks 

behind the secured debt owing by TM to ParentCo of approximately $1.0 billion.  TM is in 

receivership and the value of JTIM’s equity investment is questionable at best.  The remaining 

assets of JTIM cannot satisfy the secured claims against JTIM, much less the unsecured litigation 

claims including the QCA Judgment.  

74. As at December 31, 2018, JTIM had non-contingent liabilities totalling approximately $1.4 

billion, of which approximately $144 million consist of current liabilities, such as accounts payable 

and accrued liabilities.  The majority of JTIM’s liabilities consist of the $1.18 billion of secured 

debt owed to TM, now under the control of the TM Receiver appointed by ParentCo. 

75. As described above, JTIM is able to meet its ordinary course obligations as they become 

due.  JTIM is seeking relief, however, because it does not have the financial resources to pay its 

share of the QCA Judgment, let alone the full amount for which it is solidarily liable.  JTIM 

therefore requires the protections offered under the CCAA to obtain a stay and a period of stability 

within which to attempt to find a collective resolution. 
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76. I am advised by legal counsel that it is uncertain whether steps can be taken immediately 

to enforce the QCA Judgment and that counsel to the Class Action Plaintiffs have refused to 

confirm that the QCA Judgment is not immediately enforceable, notwithstanding that the QCA 

Judgment provides for up to a maximum of 60 days for JTIM to provide the initial deposit.  

Therefore, JTIM is facing the potential for the immediate enforcement of a significant judgment 

and is also the subject of the pending HCCR Actions, which claims are far in excess of the book 

value of the assets of JTIM (as discussed above).  The total secured and unsecured obligations of 

JTIM, including the QCA Judgment, greatly exceed my expectation of the realizable value of the 

assets on a going concern basis.  I have been advised by external legal counsel that JTIM is 

therefore insolvent, as that term is understood in the restructuring context. 

B. Cash Flow Forecast 

77. Attached as Exhibit “DD” is a statement of the projected 13-week cash flow forecast (the 

“Cash Flow Statement”) of JTIM for the week commencing February 25, 2019 to the week 

ending May 24, 2019.  The Cash Flow Statement was prepared by JTIM with the assistance of 

Deloitte Restructuring Inc. (“Deloitte”), the proposed Monitor (in such capacity, the “Proposed 

Monitor”).  The Cash Flow Statement demonstrates that if the relief requested is granted, 

including the staying of the QCA Judgment, JTIM has sufficient liquidity to meet its obligations 

during the initial 13 week period of a CCAA filing. 

VI. RELIEF BEING SOUGHT IN THE CCAA 

A. The Monitor 

78. Deloitte has consented to act as the Court-appointed Monitor of JTIM, subject to Court 

approval.  A copy of Deloitte’s consent is attached as Exhibit “EE”.  I am advised by external 

counsel that Deloitte is a trustee within the meaning of section 2 of the Bankruptcy and Insolvency 
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Act, R.S.C. 1985, c. B-3, as amended, and is not subject to any of the restrictions on who may be 

appointed as monitor set out in section 11.7(2) of the CCAA.  

B. Treatment of Ordinary Creditors 

i) The 2004 CCAA Proceedings 

79. JTIM was in CCAA from 2004 to 2010 (the “2004 CCAA Proceedings”).  During the 

2004 CCAA Proceedings, JTIM was allowed to pay all of its trade creditors in the ordinary course.  

JTIM seeks the same result in this proceeding.  As was the case in the 2004 CCAA Proceedings, 

the continued payment of all trade liabilities remains an essential part of preserving the value of 

JTIM’s business. 

80. By way of background, in response to enforcement and seizure actions taken by the 

Minister of Revenue for the Province of Quebec (the “MRQ”) in respect of allegedly unpaid 

taxes from allegedly contraband activities (the “MRQ Assessment”), JTIM obtained protection 

pursuant to the CCAA by Order of Mr. Justice Farley of the Ontario Superior Court of Justice on 

August 24, 2004 (the “2004 Initial Order”), a copy of which is attached as Exhibit “FF”.  Ernst 

& Young Inc. was appointed as Monitor (the “2004 Monitor”). 

81. The critical events precipitating JTIM’s filing for CCAA protection in 2004 were the 

issuance of the MRQ Assessment and the related immediate measures taken to collect on the MRQ 

Assessment by the MRQ.  The result of the service of third-party demands for payment issued by 

the MRQ on all of JTIM’s Quebec customers would have diverted approximately 40% of JTIM’s 

revenue.  If the collection action had not been stayed by the 2004 CCAA Proceedings, JTIM would 

likely have been forced to cease operations and its business likely would have been destroyed. 
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82. At the time of the 2004 Initial Order, many of the litigation claims that are discussed herein 

were being pursued against JTIM, which posed the threat of enormous judgments against JTIM, 

among others.  However, no claimant, with the exception of the MRQ, had the ability to disrupt 

JTIM from carrying on business in the ordinary course until a judgment was rendered and 

execution steps were taken.  As discussed herein, the Class Action Plaintiffs have the same ability 

to prevent JTIM from carrying on business in the ordinary course as the MRQ did in 2004, through 

enforcement of the QCA Judgment. 

83. On April 13, 2010, a global settlement was reached with all government authorities (the 

“Global Settlement”) for the resolution of all alleged contraband claims that precipitated the 2004 

CCAA Proceedings, and those proceedings were terminated on April 16, 2010.  Similar 

settlements were also previously entered into by the other major Canadian tobacco manufacturers.  

JTIM has continued operations in the ordinary course since the termination of the 2004 CCAA 

Proceedings.  The Class Actions and the HCCR Actions have also continued in the ordinary course. 

ii) Proposed Treatment 

84. Consistent with the approach authorized by Mr. Justice Farley in the 2004 CCAA 

Proceedings, JTIM is of the opinion that certain pre-filing amounts should be paid following the 

date of the Initial Order as non-payment of these amounts may have a significant detrimental 

impact on JTIM’s business and going concern value.  JTIM intends to treat all of its trade creditors 

equally and fairly. 

85. JTIM proposes to pay its suppliers, trade creditors (including intercompany trade 

payables and monthly royalty payments), taxes, duties and employees (including outstanding and 

future pension plan contributions, OPEBs and severance packages) in the ordinary course of 
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business for current amounts owing both before and after JTIM’s application to the Court for 

protection under the CCAA in order to minimize any disruption of its business.  Maintaining JTIM’s 

operations as a going concern and avoiding any unnecessary disruption to its business operations 

is in the best interests of all of JTIM’s stakeholders, including the Class Action Plaintiffs.  

86. I am advised by legal counsel that it is JTIM’s current expectation that its trade creditors 

and employees would be unaffected by any plan of arrangement that it may file in this proceeding.  

I have been further advised by internal legal counsel that not paying the outstanding ordinary 

course payments would significantly and unnecessarily complicate the restructuring proceedings.  

I am advised by counsel that the Proposed Monitor supports this relief and will provide further 

comment on this issue in its report to the Court in connection with this application. 

C. Stay of Proceedings 

87. In addition to the stay of proceedings in respect of JTIM, JTIM is requesting a stay of 

proceedings in respect of: (i) any person named as a defendant or respondent in any of the Class 

Actions, HCCR Actions and the Additional Class Actions (collectively, the “Pending 

Litigation”), and (ii) any proceeding in Canada relating to a tobacco claim against or in respect of 

any member of JT International or the RJR Group.  In both cases, JTIM and the Monitor may 

provide their written consent to allow the stay to be temporarily lifted. 

88. I am advised by legal counsel that JTIM requires the extension of the stay of proceedings 

to any other defendant or respondent in the Pending Litigation to ensure that steps are not taken in 

the Pending Litigation without JTIM’s participation, which may prevent JTIM’s ability to reach a 

collective solution.  Further, the RJR Group is named as a defendant in the HCCR Actions. Since 
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the defence of the RJR Group and JTIM are connected, it would be potentially disadvantageous to 

JTIM to allow such actions to continue against the RJR Group alone. 

D. Interest on TM Term Debentures 

89. It is the current expectation that JTIM will continue paying the secured monthly interest 

payments to TM under the TM Term Debentures.  The TM Term Debentures have been in place 

since 1999.  There would be potential adverse tax consequences to its senior secured creditor if 

such payments were suspended for a significant period of time.  Further, I have been advised by 

legal counsel that the Proposed Monitor does not object to this relief. 

90. JTIH-BV, a credit-worthy entity related to JTIM, has provided an undertaking to repay any 

post-filing interest received during these CCAA proceedings (the “Repayment Undertaking”) in 

the event this Court (or any applicable appellate court) finally determines that TM was not entitled 

to receive the post-filing interest payments.  As evidence of its credit-worthiness, a copy of the 

2017 Annual Report of JTIH-BV is attached as Exhibit “GG”.  A copy of the Repayment 

Undertaking of JTIH-BV is attached as Exhibit “HH”. 

E. Administration Charge 

91. JTIM seeks a first-ranking charge (the “Administration Charge”) on the Property (as 

defined in the proposed form of Initial Order) in the maximum amount of $3 million to secure the 

fees and disbursements incurred in connection with services rendered to JTIM both before and 

after the commencement of the CCAA proceedings by counsel to JTIM, the Proposed Monitor, 

counsel to the Proposed Monitor and the proposed Chief Restructuring Officer (the “CRO”), other 

than any success fee in respect of the CRO. 

92. It is contemplated that each of the aforementioned parties will have extensive involvement 
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during the CCAA proceedings, have contributed and will continue to contribute to the restructuring 

of the Applicant, and there will be no unnecessary duplication of roles among the parties. 

93. I am advised by legal counsel that the Proposed Monitor believes that the proposed 

quantum of the Administration Charge to be reasonable and appropriate in view of JTIM’s CCAA 

proceedings and the services provided and to be provided by the beneficiaries of the 

Administration Charge.  I am further advised by legal counsel that the only secured creditors that 

will be affected by the Administration Charge are ParentCo, TM and certain other secured related 

party suppliers, each of which support the Administration Charge. 

F. Directors’ Charge 

94. To ensure the ongoing stability of JTIM’s business during the CCAA proceedings, JTIM 

requires the continued participation of its directors and officers who manage the business and 

commercial activities of JTIM.  The directors and officers of JTIM have considerable institutional 

knowledge and valuable experience. 

95. There is a concern that the directors and officers of JTIM may discontinue their services 

during this restructuring unless the Initial Order grants the Directors’ Charge (as defined below) 

to secure JTIM’s indemnity obligations to the directors and officers that arise post-filing in respect 

of potential personal statutory liabilities. 

96. JTIM maintains directors’ and officers’ liability insurance (the “D&O Insurance”) for the 

directors and officers of JTIM.  The current D&O Insurance policies provide a total of $12.908 

million in coverage.  In addition, under the D&O Insurance, a retention amount, akin to a 

deductible, is applicable for certain claims in the amount of $45,178. 
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97. The proposed Initial Order contemplates the establishment of a second-ranking charge on 

the Property in the amount of $4.1 million (the “Directors’ Charge”) to protect the directors and 

officers against obligations and liabilities they may incur as directors and officers of JTIM after 

the commencement of the CCAA proceedings, except to the extent that the obligation or liability 

is incurred as a result of the director’s or officer’s gross negligence or wilful misconduct.  The 

Directors’ Charge was calculated by reference to the monthly payroll, withholding and pension 

obligations of JTIM totalling approximately $4 million.  The payroll obligations of JTIM are paid 

primarily in arrears which increases the potential director and officer liability. 

98. JTIM worked with the Proposed Monitor in determining the proposed quantum of the 

Directors’ Charge and believes that the Directors’ Charge is reasonable and appropriate in the 

circumstances.  The Directors’ Charge is proposed to rank behind the Administration Charge, but 

ahead of the Tax Charge (as defined below) and the existing security granted by JTIM in favour 

of TM and ParentCo.  I have been advised by counsel that the Proposed Monitor is of the view that 

the Directors’ Charge is reasonable and appropriate in the circumstances. 

99. Although the D&O Insurance is available, the directors and officers of JTIM do not know 

whether the insurance providers will seek to deny coverage on the basis that the D&O Insurance 

does not cover a particular claim or that coverage limits have been exhausted.  JTIM may not have 

sufficient funds available to satisfy any contractual indemnities to the directors or officers should 

the directors or officers need to call upon those indemnities.  It is proposed that the Directors’ 

Charge will only be engaged if the D&O Insurance fails to respond to a claim. 
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G. Tax Charge 

100. Of the $1.3 billion of annual taxes and duties payable in connection with its operations and 

products, JTIM directly pays, on its own behalf, more than $500 million each year to the various 

provincial and federal governments.  The additional $800 million is paid by JTIM’s customers and 

the consumers of JTIM’s products.  

101. The government agencies to whom JTIM remits its taxes currently hold surety bonds in the 

approximate amount of $18 million that have been posted as security for such unremitted taxes and 

duties (the “Tax Bonds”).  The proposed Initial Order contemplates the establishment of a third-

ranking charge on the Property in the amount of $127 million (the “Tax Charge”) to secure the 

payment of any excise tax or duties, import or customs duties and provincial and territorial tobacco 

tax and any harmonized sales or provincial sales taxes (collectively, “Taxes”) required to be 

remitted by JTIM to the applicable provincial, territorial or federal taxing authority in connection 

with the import, manufacture or sale of goods and services by JTIM after the commencement of 

the CCAA proceedings.  

102. The Tax Charge was calculated by reference to the amount of monthly Taxes that JTIM 

must remit in a month where the highest exposure exists to directors, multiplied by two to reflect 

the liability that directors actually face (one month in arrears plus an ongoing “stub” period), 

totalling approximately $136 million, less the amount of such liabilities that would be covered by 

outstanding Tax Bonds.  I have been advised by legal counsel that the Proposed Monitor is of the 

view that the Tax Charge is reasonable and appropriate in the circumstances. 
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H. CRO Appointment 

103. JTIM hopes to achieve a collective solution among its stakeholders.  Based on past 

experience, JTIM believes that achieving such a result will be complicated and time consuming.  

In order to minimize disruption to the business and the distraction of senior executives away from 

the task of managing the business and maintaining positive cash flow, JTIM seeks (i) the approval 

and confirmation of the Court of the retention of an experienced CRO to oversee the stakeholder 

engagement and negotiation process and (ii) the approval of the terms of the CRO’s engagement 

letter. 

104. Pursuant to the CRO engagement letter dated April 23, 2018, JTIM agreed to apply to the 

Court for approval of: (i) the engagement letter, (ii) retention of the CRO, and (iii) the payment of 

the fees and expenses of the CRO.  Compensation to the CRO includes both a monthly work fee 

component and a success fee component.  A redacted copy of the CRO engagement letter is 

attached as Exhibit “II”.  An unredacted version of the CRO engagement letter is attached as 

Confidential Exhibit “1” to the Confidential Compendium. 

105. JTIM proposes retaining BlueTree Advisors Inc. to provide the services of William E. Aziz 

as the CRO in accordance with the terms of the CRO engagement letter.   Mr. Aziz is a well-known 

and experienced CRO as evidenced from his curriculum vitae attached as Exhibit “JJ”.  I have 

been advised by legal counsel that the Proposed Monitor is of the view that the relief sought with 

respect to the CRO is appropriate in the circumstances and consistent with established precedent. 

I. Sealing Order 

106. JTIM will be seeking an order sealing the unredacted copy of the CRO engagement letter.  

I have been advised by the CRO that the engagement letter contains commercially sensitive terms 
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of the engagement of the CRO.  The CRO has advised me that the disclosure of those commercial 

terms would have a detrimental impact on the CRO’s ability to negotiate compensation on any 

future engagements. 

107. I am advised by counsel that the sealing of the unredacted CRO engagement letter should 

not materially prejudice any third parties.  I have been advised by counsel to JTIM that the Monitor 

supports the sealing of the unredacted CRO engagement letter. 

VII. FORM OF ORDER  

108. JTIM seeks an Initial Order under the CCAA substantially in the form of the Model Order 

adopted for proceedings commenced in Toronto, subject to certain changes all as reflected in the 

proposed form of order contained in the Motion Record, blacklined to the Model Order.  The 

reasons for the material proposed changes are described herein. 

109. By letter dated July 6, 2015, restructuring counsel to the Class Action Plaintiffs wrote to 

the Court House of Montreal and the Superior Court of Justice requesting seven (7) days prior 

notice of any CCAA filing in Quebec or Ontario.  JTIM did not respond to this request.  A copy 

the July 6, 2015 letter is attached as Exhibit “KK”. 

110. By letter to JTIM’s counsel dated March 6, 2019, counsel to the Provinces of British 

Columbia, Manitoba, New Brunswick, Nova Scotia, Prince Edward Island and Saskatchewan in 

connection with the HCCR Actions requested advance notice prior to any CCAA filing.  JTIM’s 

counsel did not respond to this request.  A copy of the March 6, 2019 letter is attached as Exhibit 

“LL”. 
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PURCHASE AGREEMENT 

PURCHASE AGREEMENT dated as of March 9,1999, as amended and 
restated as of May 11,1999, among JAPAN TOBACCO INC., a Japanese 
corporation ("Buyer"), R. J. REYNOLDS TOBACCO COMPANY, a New Jersey 
corporation ("RJRT"), and RJR NABISCO, INC., a Delaware corporation 
("RJRN" and, together with RJRT, the "Sellers"), 

W I T N E S S E T H : 

WHEREAS, Buyer and Sellers entered into a Purchase Agreement dated 
as of March 9,1999 (the "Purchase Agreement"); 

WHEREAS, the parties hereto desire to amend and restate the Purchase 
Agreement as of May 11,1999, as set forth herein; 

WHEREAS, Sellers (and certain of their direct or indirect subsidiaries) are 
the record and beneficial owners of the Shares (as defined below) of each of the 
RJRI Companies (as defined below) and desire to sell the Shares and the 
Purchased Assets (as defined below) to Buyer, and Buyer desires to (or to have 
one or more of its direct or indirect subsidiaries) purchase the Shares of each of 
the RJRI Companies and the Purchased Assets from Sellers (or their direct or 
indirect subsidiaries), upon the terms and subject to the conditions set forth below; 

WHEREAS, Sellers and Buyer (and/or their Affiliates, as appropriate) will 
enter into agreements on and as of the Closing Date providing for the sale, 
conveyance, transfer, assignment and delivery of (i) the Purchased IPRs (as 
defined below), pursuant to the Intellectual Property Agreement attached hereto as 
Exhibit A (the "IPR Agreement") and (ii) the Puerto Rico Plant (as defined 
below) pursuant to the Puerto Rico Transfer Agreement attached hereto as Exhibit 
B (the "Transfer Agreement") providing for the transfer of all of the assets and 
assumption of all of the liabilities, in each case relating to the Puerto Rico Plant 
on the Closing Date (as defined below); 

WHEREAS, the RJRI Companies conduct an international business 
involving (i) the manufacture, marketing, sale and distribution of tobacco 
products for sale outside of the United States (as defined below), (ii) the 
manufacture of tobacco products in Puerto Rico for export outside of the United 
States and (iii) a brand diversification business outside the United States 
(collectively, the "Business"); 

(NY) !7560/l99/JAPANT/pa.amendedl.wpd 

Source:  http://industrydocuments.library.ucsf.edu/tobacco/docs/gnjg0190



WHEREAS, Buyer and Sellers (and/or their Affiliates, as appropriate) on 
and as of the Closing Date will enter into (i) the Production Agreement attached 
as Exhibit C hereto (the "Production Agreement") for the supply of tobacco 
products by Sellers' Group (as defined below) to Buyer, its Affiliates (as defined 
below) or the RJRI Group (as defined below) for use in the Business following 
the Closing, (ii) the Puerto Rico Production Agreement attached hereto as Exhibit 
D hereto (the "Puerto Rico Production Agreement") for the supply of tobacco 
products by the Puerto Rico Plant to Sellers' Group after the Closing and (iii) the 
Cast Sheet Agreement attached as Exhibit E hereto (the "Cast Sheet 
Agreement") for the supply of Cast Sheet by the RJRI Group to Sellers* Group 
after the Closing; and 

WHEREAS, Buyer and Sellers (and/or their Affiliates, as appropriate) on 
and as of the Closing Date will enter into (i) the Transitional Services Agreement 
attached as Exhibit F hereto (the "Transitional Services Agreement") relating to 
certain services to be performed by members of Sellers' Group for the benefit of 
Buyer, its Affiliates or the RJRI Group following the Closing to permit an orderly 
transition of ownership of the Business and (ii) the Puerto Rico Transitional 
Services Agreement attached as Exhibit G hereto (the "Puerto Rico Transitional 
Services Agreement") relating to services to be performed by the RJRI Group for 
the benefit of Sellers' Group following the Closing and (iii) the Document 
Preservation and Access Agreement and the Defense Cooperation Agreement 
attached as Exhibit H hereto (the "Litigation Agreements"), 

The parties hereto agree as follows: 

ARTICLE 1 

DEFINITIONS 

SECTION 1.01. Definitions, (a) The following terms, as used herein, have 
the following meanings: 

"Affiliate" means, with respect to any Person, any other Person directly or 
indirectly controlling, controlled by, or under common control with such Person; 
provided that none of the RJRI Companies or any Subsidiary shall be considered 
an Affiliate of Sellers or Buyer, but shall be considered an Affiliate of Buyer 
immediately after the Closing Date and further providedthat the Government of 
Japan shall not be considered an Affiliate of Buyer. For purposes of this 
definition, the term "control" (including the correlative terms "controlling", 
"controlled by" and "under common control with") means the possession, 
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direct or indirect, of the power to direct or cause the direction of the management 
and policies of a Person, whether through the ownership of voting securities, by 
contract, or otherwise. 

"Balance Sheet" means the audited combined balance sheet of the RJRI 
Group as of December 31,1998. 

"Balance Sheet Date" means December 31,1998. 

"Business Day" means any day other than a Saturday, Sunday or one on 
which banks are authorized or required by law to close in New York, New York 
or in Tokyo, Japan. 

"Capital Stock" means the capital stock of each of the RJRI Companies 
set forth on Exhibit I hereto. 

"CERCLA" means the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980. 

"Closing Date" means the date of the Closing. 

"Code" means the Internal Revenue Code of 1986. 

"Confidentiality Agreement" means the confidentiality agreement 
between RJRN and Buyer dated December 14,1998. 

"Disclosure Letter" means the letter from Sellers to Buyer that is 
identified as the disclosure letter and that is dated the date of this Agreement. 

"Environmental Laws" means any federal, state, local or foreign law 
(including, without limitation, common law), treaty, judicial decision, regulation, 
rule, judgment, order, decree, injunction, permit or governmental restriction or 
any agreement with any Governmental Entity relating to the environment, the 
effect of the environment on human health and safety or to pollutants, 
contaminants, wastes or chemicals or any toxic, radioactive, ignitable, corrosive, 
reactive or otherwise hazardous substances, wastes or materials. 

"Environmental Liabilities" means any and all liabilities arising in 
connection with or in any way relating to the Business (as currently or previously 
conducted), the RJRI Group or any activities or operations occurring or conducted 
at the real property used or held for use in the conduct of the Business (together 
with all buildings, fixtures and improvements thereon and, also including, without 
limitation, offsite disposal), whether accrued, contingent, absolute, determined, 
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determinable or otherwise, which arise under or relate to any Environmental Law, 
whether now or hereinafter in effect, (including, without limitation, any matter 
disclosed or required to be disclosed in the Disclosure Letter pursuant to Section 
3.18). 

"Excluded Liabilities" means any and all liabilities, whether accrued, 
contingent, absolute, determined, determinable or otherwise, arising out of or 
related to the matters described in paragraphs 22,23 or 24 of Section 3.13 of the 
Disclosure Letter or otherwise arising out of or related to activities of Northern 
Brands International, Inc. or its employees. 

"GAAP" means generally accepted accounting principles in the United 
States. 

"Governmental Entity" means any government or any state, department 
or other political subdivision thereof, or any governmental body, agency, 
authority (including, without limitation, any central bank or taxing authority) or 
instrumentality (including, without limitation, any court or tribunal) in any 
jurisdiction exercising executive, legislative, judicial, regulatory or administrative 
functions of or pertaining to government. 

"Hazardous Substances" means any pollutant, contaminant or any toxic, 
radioactive or otherwise hazardous substance, as such terms are defined in, or 
identified pursuant to, any Environmental Law. 

"HSR Act" means the Hart-Scott-Rodino Antitrust Improvements Act of 
1976. 

"Intellectual Property Right" means any trademark, service mark, trade 
name, trade dress, invention, patent, trade secret, copyright, rights in designs, 
know-how (including any registrations or applications for registration of any of 
the foregoing) or any other similar type of proprietary intellectual property right. 

"knowledge of Sellers-", '̂ Sellers' knowledge" or any other similar 
knowledge qualification in this Agreement means to the actual knowledge of any 
senior vice president or more senior executive officer of R. J. Reynolds 
International B.V. (Hilversum), Geneva branch. 

"Lien" means, with respect to any property or asset, any mortgage, lien, 
pledge, charge, security interest or encumbrance in respect of such property or 
asset. 
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"Material Adverse Effect" means a material adverse effect on the 
financial condition, business, assets, liabilities or results of operations of the 
Business taken as a whole, except any such effect resulting from or arising in 
connection with (i) any of the Transaction Documents, the transactions 
contemplated by the Transaction Documents or the announcement thereof, (ii) 
changes or conditions (including changes in GAAP, law, regulation or judicial or 
other interpretation) affecting the tobacco industry generally or any particular 
markets in which the Business is operated, (iii) changes in economic, financial 
market, regulatory or political conditions generally or in particular markets in 
which the Business is operated or (iv) any matters disclosed in the Disclosure 
Letter. 

"1934 Act" means the Securities Exchange Act of 1934. 

"Person" means an individual, corporation, partnership, limited liability 
company, association, trust or other entity or organization, including a 
government or political subdivision or an agency or instrumentality thereof (or 
any equivalent in any jurisdiction). 

"Puerto Rico Plant" means the real property, and personal property 
appurtenant thereto, located in Puerto Rico currently used in the operation of the 
Business primarily in connection with (i) the manufacture of tobacco products and 
(ii) the sale, marketing and distribution of tobacco products outside the United 
States, but shall exclude the real property, and personal property appurtenant 
thereto, located in Puerto Rico currently used by the Sellers* Group or the RJRI 
Group exclusively in connection with the sale, marketing and distribution of 
tobacco products in the United States, as more particularly defined in the Transfer 
Agreement. 

"Purchased Assets" means the Purchased IPRs and the Puerto Rico Plant. 

"Purchased IPRs" means the Intellectual Property Rights identified on 
Schedule 1.01(a). 

"RJRI Companies" means the companies listed on Exhibit I hereto. 

"RJRI Group" means the RJRI Companies and their Subsidiaries. 

"RJRI Liabilities*' means all debts, obligations, contracts and liabilities of 

any member of either the RJRI Group or the Sellers* Group (or any predecessor of 
any member of either the RJRI Group or the Sellers' Group or any prior owner of 
all or part of their businesses or assets) of any kind, character or description 
(whether known or unknown, accrued, absolute, contingent, indirect or derivative, 
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or otherwise) in any way relating to or arising out of the conduct of the Business, 
in whole or in part, including without limitation, (i) all liabilities set forth on the 
April 30 Balance Sheet; (ii) all liabilities relating to any Sellers' Group Guarantee 
remaining outstanding after the Closing; (iii) all liabilities of any member of the 
Sellers' Group arising on or after the Closing Date under the contracts and 
agreements listed on Exhibit M or to any other contracts, agreements, licenses, 
permits or approvals relating to the Business that are assigned or otherwise 
transferred by any member of the Sellers' Group to, and assumed by, any member 
of the RJRI Group, (iv) all Environmental Liabilities; (v) all liabilities and 
obligations arising out of any action, suit, investigation or proceeding before any 
arbitrator or Governmental Entity listed in the Disclosure Letter; (vi) all liabilities 
and obligations arising out of any action, suit, investigation or proceedings before 
any arbitrator or Governmental Entity which may at any time (whether past, 
present or future) be made, commenced, asserted or pursued that in any way are 
based upon or arise from tobacco products of any description consumed or 
intended to be consumed outside of the United States, including, without 
limitation, all such liabilities and obligations relating to or arising in any way 
from (A) the manufacture, marketing, development, advertising, research, 
distribution or sale of such products on or before the Closing Date and (B) any 
statement or other actions or omissions of any member of either the RJRI Group 
or the Sellers' Group (or any predecessor of any member of either the RJRI Group 
or the Sellers' Group or any prior owner of all or part of their businesses or assets) 
made or occurring on or before the Closing Date relating to such products, (vii) all 
liabilities and obligations relating to any products manufactured or sold by the 
Business at any time, including without limitation all warranty obligations and 
product liabilities and any liability or obligation relating to the health effects of, or 
exposure to, any products manufactured or sold by the Business at any time and 
(viii) except as expressly provided in Article 9, all liabilities or obligations 
relating to employee benefits or compensation arrangements existing on or prior 
to the Closing Date with respect to any employee or former employee of the 
Business. Notwithstanding the foregoing, "RJRI Liabilities" shall exclude the 
liabilities for which Buyer or its Affiliates are expressly indemnified by Sellers 
pursuant to this Agreement. 

"Sellers' Group" means Sellers and their respective Affiliates (exclusive 
of any member of the RJRI Group). 

"Sellers' Group Guarantees" means the guarantees by members of 
Sellers' Group of indebtedness of any member of the RJRI Group listed on 
Schedule 6.03. 

"Sellers Product Liabilities" means all liabilities and obligations of any 
member of either the RJRI Group or the Sellers' Group (or any predecessor of any 
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member of either the RJRI Group or the Sellers* Group or any prior owner of all 
or part of their businesses or assets) of any kind, character or description (whether 
known or unknown, accrued, absolute, contingent, indirect or derivative, or 
otherwise) arising out of any action, suit, investigation or proceeding before any 
arbitrator or Governmental Entity which may at any time (whether past, present or 
future) be made, commenced, asserted or pursued that are in any way based upon 
or arise from tobacco products of any description consumed or intended to be 
consumed in the United States (exclusive of any such liabilities and obligations in 
any way based upon or arising from the manufacture, marketing, development, 
advertising, research, distribution or sale of tobacco products by Buyer or its 
Affiliates on or before the Closing Date), including, without limitation, all such 
liabilities and obligations relating to or arising in any way from (A) the 
manufacture, marketing, development, advertising, research, distribution or sale 
of such products on or before the Closing Date and (B) any statement or other 
actions or omissions of any member of either the RJRI Group or the Sellers' 
Group (or any predecessor of any member of either the RJRI Group or the Sellers' 
Group or any prior owner of all or part of their businesses or assets) made or 
occurring on or before the Closing Date. 

"Shares" means the shares of Capital Stock referred to in Exhibit I hereto. 

"Special Purpose Accounting Basis" means the basis of accounting and 
reporting for special purpose financial presentations. The Special Purpose 
Accounting Basis shall conform with GAAP, applied on a basis consistent with 
those used in preparing the Pro Forma Balance Sheet (except as may be indicated 
in the notes thereto), except that: (i) accounting standards which become effective 
after December 31,1998 will not be adopted; (ii) intangible assets (including, 
without limitation, goodwill, patents, trademarks, deferred expenses and 
unamortized debt discount) will not be amortized or otherwise adjusted 
subsequent to December 31,1998 and (iii) any currency translation adjustments 
recorded on the Pro Forma Balance Sheet will not be adjusted subsequent to 
December 31,1998. 

"Subsidiary" means any entity of which securities or other ownership 
interests having ordinary voting power to elect a majority of the board of directors 
or other persons performing similar functions are at the time directly or indirectly 
owned by any of the RJRI Companies. 

"Transaction Documents" means this Agreement, the Production 
Agreement, the Transitional Services Agreement, the IPR Agreement, the 
Transfer Agreement, the Puerto Rico Production Agreement, the Cast Sheet 
Agreement, the Puerto Rico Transitional Services Agreement, the Litigation 

Ol 
ro 

(NY) 17560/199/JAPANT/pa.amendedl.wpd j§ 
CO 

7 
(0 
CD 
Ol 

Source:  http://industrydocuments.library.ucsf.edu/tobacco/docs/gnjg0190



Agreements and the documents referred to in Sections 2.03(b) and (c) and 
2.04(a)(ii), 2.04(b)(ii), (d), (e) and (f). 

"United States" means the United States of America and each of its 
territories, commonwealths and possessions (including, without limitation, Puerto 
Rico) but shall not include U.S. embassies and consulates, U.S. military 
installations located outside the United States and worldwide duty-free sales. 

Any reference in this Agreement to a statute shall be to such statute, as in 
effect on the date of this Agreement, and to the rules and regulations promulgated 
thereunder. 

(b) Each of the following terms is defined in the Section set forth 
opposite such term: 

Term 

April 30 Balance Sheet 
April 30 Stockholder's Equity 
Alternative Sale 
Base Stockholder's Equity 
Business 
Business IPRs 
Buyer 
Cast Sheet Agreement 
Claim 
Closing 
Closing Stockholder's Equity 
Condition 
Damages 
Exhibit K Companies 
Exhibit K Company Closing 
Fair Market Value 
Final Stockholder's Equity- - - „ 
Indemnified Party 
Indemnifying Party 
IPR Agreement 
Litigation Agreements 
Loss 
May 31 Balance Sheet 
May 31 Stockholder's Equity 
Net May Financing 
Post-Closing Tax Period 

Section 

2.05(a) 
2.05(a) 

12.01 
2.05 

Recitals 
3.15(a) 

Preamble 
Recitals 
11.03 
2.03 
2.04 
2.04(b) 

11.02 
2.03 
2.04(b) 
2.04(b) 
2.05 

11.03 
11.03 
Recitals 
Recitals 
8.05 
2.05(b) 
2.05 
2,05 
8.01 

Or 
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ARTICLE 11 

SURVIVAL; INDEMNIFICATION 

SECTION 11.01. Survival. The covenants, agreements, representations and 
warranties contained in Articles 8 and 9 shall survive until expiration of the 
statute of limitations applicable to the matters covered thereby (giving effect to 
any waiver, mitigation or extension thereof). The representations and warranties 
in Sections 3.01,3.02,3.06,3.07,3.15,3,18,3.20 and 4.09 shall survive for three 
years after the Closing Date, and all other representations and warranties 
contained herein (except for those contained in Articles 8 and 9) shall survive for 
one year after the Closing Date. The covenants and agreements contained herein 
(except for those contained in Articles 8 and 9) shall survive for the period 
indicated therein or, if not so indicated, indefinitely. Notwithstanding the 
foregoing, any covenant, agreement, representation or warranty in respect of 
which indemnity may be sought under this Agreement shall survive the time at 
which it would otherwise terminate pursuant to the foregoing, if bona fide notice 
of such inaccuracy or breach giving rise to such right of indemnity specifying 
with particularity (x) the covenant, agreement, representation or warranty in this 
Agreement in respect of which indemnity may be sought and (y) the facts and 
circumstances giving rise to such right shall have been given to the party against 
whom such indemnity may be sought prior to such time. 

SECTION 11.02. Indemnification, (a) Sellers hereby jointly and severally 
indemnify Buyer, its Affiliates and the members of the RJRI Group and, if 
applicable, their respective directors, officers, agents, employees, successors and 
assigns against and agree to hold each of them harmless from any and all 
assessments, penalties, fines, damages, losses, liabilities and expenses (including, 
without limitation, reasonable expenses of investigation and reasonable attorneys' 
fees and expenses in connection with any action, suit or proceeding) ("Damages") 
incurred or suffered by Buyer, any of its Affiliates or any member of the RJRI 
Group or their respective directors, officers, agents, employees, successors and 
assigns arising out of: 

(i) any misrepresentation or breach of warranty made by the 
Sellers' Group to Buyer or any of its Affiliates pursuant to the Transaction 
Documents, or breach of warranty, made by the Sellers' Group pursuant to 
the Transaction Documents (other than pursuant to Article 8 of this 
Agreement), provided that, with respect to any Damages incurred or 
suffered by Buyer or any of its Affiliates or any member of the RJRI 
Group arising out of any misrepresentation or breach of warranty, Sellers 
shall not be liable under this Section 11.02(a)(i) unless the aggregate 
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amount of Damages exceeds $50,000,000 (and then only to the extent of 
such excess); 

(ii) any breach of covenant or agreement made or to be 
performed by the Sellers' Group pursuant to the Transaction Documents 
(other than pursuant to Article 8 of this Agreement); 

(iii) Sellers Product Liabilities; or 

(iv) Excluded Liabilities. 

(b) Buyer hereby indemnifies each member of the Sellers' Group and, if 
applicable, their respective directors, officers, agents, employees, successors and 
assigns against and agrees to hold each of them harmless from any and all 
Damages incurred or suffered by any .member of the Sellers1 Group or their 
respective directors, officers, agents, employees, successors and assigns arising 
out of: 

(i) any misrepresentation or breach of warranty made or to be 
performed by Buyer or its Affiliates pursuant to the Transaction 
Documents (other than pursuant to Article 8 of this Agreement), provided 
that, with respect to any Damages incurred or suffered by the Sellers' 
Group arising out of any misrepresentations or breach of warranty, Buyer 
shall not be liable under this Section 11.02(b)(i) unless the aggregate 
amount of Damages exceeds $50,000,000 (and then only to the extent of 
such excess); 

(ii) any breach of covenant or agreement made or to be 
performed by Buyer or its Affiliates pursuant to the Transaction 
Documents (other than pursuant to Article 8 of this Agreement); or 

(iii) any RJRI Liabilities; 

provided that it is understood tha^Sellers will first pursue any claims under this 
Section 11.02(b) against members of the RJRI Group before making claims 
against Buyer, and that Buyer will only be secondarily liable for such claims. 

(c) The monetary thresholds set forth in this Section 11.02 have been 
negotiated for the special purpose of the provision to which they relate and are not 
to be taken as evidence of the level of "materiality" for purposes of any statutory 
or common law which may be applicable to the transactions contemplated by this 
Agreement under which a level of materiality might be an issue. 
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SECTION 11.03. Procedures, (a) The party seeking indemnification under 
Article 8 or 9 or Section 11.02 (the "Indemnified Party") agrees to give prompt 
notice to the party against whom indemnity is sought (the "Indemnifying Party") 
of the assertion of any claim, or the commencement of any suit, action or 
proceeding ("Claim") in respect of which indemnity may be sought under such 
Section or Article and will provide the Indemnifying Party such information with 
respect thereto as the Indemnifying Party may reasonably request. The failure so 
to notify the Indemnifying Party shall not relieve the Indemnifying Party of its 
obligations hereunder, except to the extent such failure shall have materially 
prejudiced the Indemnifying Party. 

(b) The Indemnifying Party shall be entitled to participate in the defense 
of any Claim asserted by any third party ("Third Party Claim") and, subject to 
the limitations set forth in this Section, shall be entitled to (and at the request of 
the Indemnifying Party shall) control.and appoint lead counsel for such defense, 
in each case at its expense. The Indemnified Party shall obtain the written consent 
of the Indemnifying Party before entering into any settlement of any Third Party 
Claim. 

(c) If the Indemnifying Party shall assume the control of the defense of 
any Third Party Claim in accordance with the provisions of this Section 11.03, 
the Indemnifying Party shall obtain the prior written consent of the Indemnified 
Party before entering into any settlement of such Third Party Claim, if the 
settlement does not release the Indemnified Party from all liabilities and 
obligations with respect to such Third Party Claim or the settlement imposes 
injunctive or other equitable relief against the Indemnified Party and the 
Indemnified Party shall be entitled to participate in the defense of such Third 
Party Claim and to employ separate counsel of its choice for such purpose. The 
fees and expenses of such separate counsel shall be paid by the Indemnified Party. 

(d) Each party shall cooperate, and cause their respective Affiliates to 
cooperate, in the defense or prosecution of any Third Party Claim (and any 
Excluded Liability) and shall furnish or cause to be furnished such records, 
information and testimony, .and attend such conferences, discovery proceedings, 
hearings, trials or appeals, as may be reasonably requested in connection 
therewith to the same extent as if no indemnification were provided hereunder. 
The Indemnifying Party shall bear the reasonable out-of-pocket expenses of such 
cooperation. 

SECTION 11.04. Calculation of Damages, (a) The amount of any 
Damages payable under Article 8 or 9 or Section 11.02 by the Indemnifying Party 
shall be net of any amounts recovered or recoverable by the Indemnified Party 
under applicable insurance policies and any Tax Benefit realized by the 
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Indemnified Party arising from the incurrence or payment of any such Damages. 
In computing the amount of any such Tax Benefit, the Indemnified Party shall be 
deemed fully to utilize, at the highest marginal tax rate then in effect, all Tax 
items arising from the incurrence or payment of any indemnified Damages. 

(b) The Indemnifying Party shall not be liable under Article 8 or 9 or 
Section 11.02 for any (i) Damages relating to any matter to the extent that (A) 
there is included in the April 30 Balance Sheet a specific liability or reserve 
relating to such matter or the Indemnified Party has otherwise been compensated 
for such matter pursuant to the Purchase Price adjustment under Section 2.05, 
consequential Damages or Damages for lost profits. For the purposes of this 
Agreement, Damages shall not be determined through any multiple of earnings 
approach or variant thereof and shall take account of the time value of money. 

(c) Notwithstanding any other provision of this Agreement to the 
contrary, if on the Closing Date the Indemnified Party knows of any information 
that would cause one or more of the representations and warranties made by the 
Indemnifying Party to be inaccurate, the Indemnified Party shall have no right or 
remedy after the Closing with respect to such inaccuracy and shall be deemed to 
have waived its rights to indemnification in respect thereof. 

SECTION 11.05. Assignment of Claims. If the Indemnified Party receives 
any payment from an Indemnifying Party in respect of any Damages pursuant to 
Section 11.02 and the Indemnified Party could have recovered all or a part of such 
Damages from a third party (a "Potential Contributor") based on the underlying 
Claim asserted against the Indemnifying Party, the Indemnified Party shall assign 
such of its rights to proceed against the Potential Contributor as are necessary to 
permit the Indemnifying Party to recover from the Potential Contributor the 
amount of such payment. 

SECTION 11.06. Exclusivity of Remedies. Except as specifically set forth 
in this Agreement, effective as of the Closing, each party (on behalf of itself and 
its Affiliates) waives any rights and claims it (or its Affiliates) may have against 
the other party or its Affiliates, whether, in law or in equity, relating to the 
Business or the Shares or the transactions contemplated by the Transaction 
Documents. The rights and claims waived include, without limitation, claims for 
contribution or other rights of recovery arising out of or relating to any 
Environmental Law, claims for breach of contract, breach of representation or 
warranty, negligent misrepresentation and all other claims for breach of duty. 
After the Closing, Articles 8 and 9 and Section 11.02 will provide the exclusive 
remedy for any misrepresentation, breach of warranty, covenant or other 
agreement or other claim arising out of the Transaction Documents or the 
transactions contemplated thereby. 
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first above written, authorized officers.^ of the day and year 
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By; J
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RJR NABISCO, INC. 

By: 
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R. J. REYNOLDS TOBACCO COMPANY 
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Court File No. CV-19  __________   

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF THE COMPANIES’ CREDITORS  
ARRANGEMENT ACT, R.S.C. 1985, c.C-36 AS AMENDED 

AND IN THE MATTER OF A PROPOSED PLAN OF  
COMPROMISE OR ARRANGEMENT WITH RESPECT TO 

JTI-MACDONALD CORP. 

REPORT OF THE PROPOSED MONITOR 
 March 8, 2019 

INTRODUCTION 

1. Deloitte Restructuring Inc. (“Deloitte” or the “Proposed Monitor”) understands that JTI-

Macdonald Corp. (“JTIM” or the “Applicant”) will be bringing an application before the

Ontario Superior Court of Justice (Commercial List) (the “Court”) seeking, among other

things, an initial order (the “Proposed Initial Order”) under the Companies’ Creditors

Arrangement Act (the “CCAA”). The Applicant proposes that Deloitte be appointed as

Monitor in the CCAA proceedings.

2. This report (the “Report”) has been prepared by the Proposed Monitor prior to and in

contemplation of its appointment as Monitor in the CCAA proceedings to provide

information to the Court for its consideration on the Applicant’s initial hearing seeking

protection pursuant to the CCAA.
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PURPOSE 

3. The purpose of this Report is to provide information to the Court on:

i. Deloitte’s qualifications to act as Monitor;

ii. Background information with respect to JTIM;

iii. An overview of arrangements in place regarding certain financing, operational and

administrative services between JTIM and certain related-parties;

iv. The review by the Proposed Monitor’s counsel of certain security granted by JTIM

to JTI-Macdonald TM Corp. (“TM”);

v. The review by the Proposed Monitor’s counsel of other related party security;

vi. Deloitte’s proposed monitoring procedures;

vii. An overview of JTIM’s 13-week cash flow projection (the “Cash Flow

Statement”);

viii. The proposed Court-ordered charges; and

ix. The Proposed Monitor’s comments on the Proposed Initial Order and conclusions.

TERMS OF REFERENCE AND DISCLAIMER 

4. In preparing this Report and making the comments herein, the Proposed Monitor has been

provided with, and has relied upon, unaudited financial information, books and records and

financial information prepared by JTIM, and discussions with management of the

Applicant (“Management”) (collectively, the “Information”).
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5. The Proposed Monitor has reviewed the Information for reasonableness, internal 

consistency and use in the context in which it was provided.  However, the Proposed 

Monitor has not audited or otherwise attempted to verify the accuracy or completeness of 

the Information in a manner that would wholly or partially comply with Canadian 

Generally Accepted Assurance Standards (“Canadian GAAS”) pursuant to the Chartered 

Professional Accountants Canada Handbook and, accordingly, the Proposed Monitor 

expresses no opinion or other form of assurance contemplated under Canadian GAAS in 

respect of the Information.  

6. Some of the information referred to in this Report consists of forecasts and projections.  An 

examination or review of the financial forecasts and projections, as outlined in the 

Chartered Professional Accountants Canada Handbook, has not been performed. 

7. Future oriented financial information referred to in this Report was prepared based on 

Management’s estimates and assumptions.  Readers are cautioned that since projections 

are based upon assumptions about future events and conditions that are not ascertainable, 

the actual results will vary from the projections, even if the assumptions materialize, and 

the variations could be significant. 

8. Unless otherwise stated, all monetary amounts noted herein are expressed in Canadian 

dollars. 

I. DELOITTE’S QUALIFICATIONS TO ACT AS MONITOR 

9. Deloitte is a trustee within the meaning of subsection 2(1) of the Bankruptcy and 

Insolvency Act (Canada).  The senior Deloitte professional personnel associated with this 
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matter have acquired knowledge of the Applicant and its business through discussions held 

with Management and other interested parties.  Prior to the filing, Deloitte was engaged by 

JTIM for the limited purposes of assisting JTIM in preparation for a potential CCAA filing 

and providing financial consulting services in connection therewith.  In preparation for the 

potential appointment as Monitor, Deloitte has spent time with Management to understand 

the Applicant’s operations, debt structure and intercompany arrangements as more fully 

described in this Report for the assistance of the Court.  This mandate also included 

consultation with independent legal advisors.  Deloitte is, therefore, in a position to 

immediately assist the Applicant in its CCAA proceedings.   

10. Deloitte is not subject to any of the restrictions on who may be appointed as Monitor 

pursuant to section 11.7(2) of the CCAA.   

11. For completeness, the Proposed Monitor notes the following regarding other members of 

the Deloitte global group, for the Court’s information: 

i. In Canada, Deloitte LLP (“Deloitte Canada”), an affiliate of the Proposed Monitor, 

provides audit services to the trustees of the Applicant’s pension plans.  Deloitte 

Canada is retained directly by the trustees, although paid by JTIM; 

ii. Deloitte Canada provides personal tax compliance services for JTIM in respect of 

its internationally assigned employees.  This work forms a part of a global 

engagement between Deloitte SA in Switzerland and JT International SA (“JTI-

SA”) in respect of internationally assigned employees of Japan Tobacco Inc. 

(“Japan Tobacco”); 
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iii. Previously, Deloitte Canada provided certain administrative functions to certain 

litigation defendants, including JTIM by hosting data productions received from 

provincial governments for counsel’s review and assembly relating to health care 

cost litigation in Quebec.  This mandate finished in April 2013.  Deloitte Canada 

currently provides such administrative hosting functions for health care cost 

litigation in New Brunswick.  No advocacy, analysis, review or reporting functions 

were or are currently performed by Deloitte Canada in respect of such hosting 

services; 

iv. Globally, Deloitte Touche Tohmatsu LLC (“DTT”) is the independent auditor of 

Japan Tobacco.  DTT most recently conducted an audit for fiscal 2017 and quarterly 

reviews for the current year out of its offices in Tokyo, Japan.  There is no common 

ownership between the Proposed Monitor and DTT and neither entity has control 

or oversight over the other.  Deloitte Canada does not provide audit services to 

JTIM or any of the Canadian affiliates or subsidiaries of JTIM.  For fiscal years 

ended 2011 and prior, Deloitte Canada assisted DTT with group reporting, but no 

longer does so; 

v. In 1999, Deloitte & Touche LLP (the predecessor firm name for Deloitte Canada) 

was retained by RJR Nabisco, Inc. to provide an independent valuation of the assets 

of RJR Nabisco, Inc. in connection with the purchase by Japan Tobacco of the 

world-wide tobacco operations of R.J. Reynolds Tobacco Company.  Also in 1999, 

Deloitte & Touche LLP provided an independent valuation of the brand equity of 

RJR-Macdonald Corp. for the purposes of supporting the fair market value transfer 
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of RJR Macdonald Corp.’s beneficial ownership of its trademarks and the 

associated rights to sell goods bearing the trademarks to TM.  These matters were 

described in the Fourth Report of Ernst & Young Inc. in its capacity as Monitor in 

JTIM’s 2004 CCAA proceedings, which is attached as Exhibit “G” to the McMaster 

Affidavit (as defined below); and   

vi. Deloitte & Touche LLP previously provided specialized tax services (not audit

functions) to JTIM and its Canadian affiliates but has not provided such services

for at least five years.

12. None of the Proposed Monitor’s team members have had any prior involvement with the

matters set out above.  Only the Proposed Monitor’s team members will have access to

confidential information and internal documents relating to the CCAA proceedings.

13. Deloitte has consented to act as Monitor, should the Court grant the Applicant’s request

for the Proposed Initial Order.

14. The Proposed Monitor has retained Blake, Cassels & Graydon LLP (“Monitor’s

Counsel”) to act as its independent counsel.

II. BACKGROUND INFORMATION WITH RESPECT TO JTIM

15. This Report should be read in conjunction with the Affidavit of Robert McMaster sworn

March 8, 2019 (the “McMaster Affidavit”) for additional background information with 

respect to JTIM, upon which the Proposed Monitor relies.
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Background 

16. Japan Tobacco, together with its subsidiaries, manufactures and sells tobacco products, 

primarily cigarettes, in Japan and internationally. It also distributes imported tobacco 

products. Japan Tobacco is based in Tokyo, Japan. 

17. In Canada, JTIM is a wholly owned subsidiary of JT Canada LLC Inc. (“ParentCo”) which 

is an indirect subsidiary of Japan Tobacco.  Originally founded in 1858 as McDonald 

Brothers and Co., the company’s name was changed to JTI-Macdonald Corp. in 1999 when 

Japan Tobacco bought the non-US tobacco operations of RJR Nabisco Inc., R.J. Reynolds 

Tobacco Co. and their respective affiliates (collectively, the “RJR Group”).  JTIM is the 

third largest tobacco company based on volume of sales in Canada.      

18. JTIM manufactures and imports a variety of cigarettes – its Canadian manufactured brands 

include Export A, Macdonald Special, Liggett Ducat and Winston.  Besides standard 

cigarettes, the company also produces two lines of fine-cut products, under the brand names 

Export A and Macdonald Special, and Century Sam cigars.  

19. The Applicant’s sales, net of taxes, for fiscal 2018 were approximately $598.5 million.  

The vast majority of the Applicant’s customers are tobacco wholesalers who then distribute 

the products to their retail customers. In limited circumstances, the Applicant sells products 

directly to retailers and consumers in Ontario. 

Class Actions and Health-Care Cost Recovery Litigation 

20. As discussed in the McMaster Affidavit, a judgment (the “Judgment”) was rendered by 

the Quebec Superior Court against JTIM in two class action lawsuits (the “Quebec Class 
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Actions”) commenced in the Province of Quebec.  The Judgment was appealed to the 

Quebec Court of Appeal by JTIM and the other defendants in the proceedings, also 

Canadian tobacco companies.   

21. As discussed in the McMaster Affidavit, the Quebec Court of Appeal substantially upheld

the Judgment for the reasons described in the decision released on March 1, 2019 (the

“QCA Judgment”).  The QCA Judgment is 422 pages and is in French only.  The English

conclusions of the QCA Judgment and an English summary prepared by the Quebec Court

of Appeal is attached as Exhibit “A” to the McMaster Affidavit.

22. As discussed in the McMaster Affidavit, JTIM is also the subject of lawsuits filed by each

of the ten provinces against tobacco industry members relating to the potential recovery of

health-care costs resulting from alleged “tobacco related wrongs” (the “HCCR Actions”).

The defendants in such actions include R.J. Reynolds Tobacco Co. and R.J. Reynolds

Tobacco International, Inc. (collectively, “Reynolds”), which parties benefit from an

indemnity arising from the purchase agreement between the RJR Group and Japan

Tobacco.  As stated in the McMaster Affidavit, JTIM may have liability for the

indemnification claims should a judgment be rendered against Reynolds.  The total

potential quantum of damages claimed is not yet known. The amount of claims, where

quantified or estimated based on plaintiffs’ expert reports, against Canadian tobacco

industry members are as follows:
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Provinces 
Estimated Amount of Claims 
('000s) 

British Columbia 120,000,000 
Alberta 10,000,000 
Saskatchewan Unspecified 
Manitoba Unspecified 
Ontario 330,000,000 
Quebec 61,000,000 
New Brunswick 18,000,000 
Nova Scotia Unspecified 
Prince Edward Island Unspecified 
Newfoundland and Labrador Unspecified 

 
539,000,000 plus 

unspecified amounts 

 

23. In addition to the Quebec Class Actions lawsuits and the HCCR Actions, the McMaster 

Affidavit also describes the following other outstanding litigation: 

Provinces Name of Class Action Status Estimated Value of Claims ('000s) 
British Columbia Bourassa Dormant/Expired Unspecified 
British Columbia McDermid Dormant/Expired Unspecified 
Alberta Dorian Dormant/Expired Unspecified 
Saskatchewan Adams Dormant/Expired Unspecified 
Manitoba Kunta Dormant/Expired Unspecified 
Ontario Jacklin Dormant Unspecified 

Ontario Tobacco Growers Ongoing 
$50.0 million (plus  
interest and costs) 

Nova Scotia Semple Dormant/Expired Unspecified 

 

24. Based on the financial position of JTIM as set out in the McMaster Affidavit, JTIM does 

not have available funds to satisfy the QCA Judgment. 

25. The Applicant requires the protections afforded under the CCAA in order to maintain the 

status quo of its operations and preserve going concern value for all of its stakeholders.  If 

JTIM is forced to cease operations as a result of enforcement steps taken pursuant to the 

QCA Judgment, significant value of the business could be lost, employees will lose their 
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jobs, and trade creditors who rely on JTIM will be harmed.  The stay of proceedings will 

provide an opportunity for JTIM to engage in discussions with its creditors, assess its 

strategic options, and seek a collective solution for the benefit of all stakeholders.   

III. OVERVIEW OF ARRANGEMENTS WITH RELATED PARTIES 

26. An organization chart with the relevant Canadian entities related to JTIM is attached as 

Exhibit “B” to the McMaster Affidavit.   

27. As part of the Japan Tobacco global group, the Applicant benefits from group purchasing, 

financing, management expertise, information technology and licensing agreements.  A 

description of certain related parties and the nature of their arrangements with the Applicant 

are outlined in detail in the McMaster Affidavit.  The following table summarizes the 

material receivables and payables (gross annual transactions greater than $1.0 million) 

between the related parties as at December 31, 2018: 
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Amounts in '000s 
 

 
Balance as at  

December 31, 2018 

Related Party Description Frequency 
2018 Annual 

Receipt (Payment) 
Due to  
JTIM 

Due from 
JTIM 

TM Convertible debenture1  Monthly  (93,634)            -     1,187,674  

TM Royalty payments1 Monthly (10,640) 429 - 

ParentCo Revolving Line of Credit* On demand - - - 

ParentCo Demand note On demand           -              -           8,989  

JTI-SA Tobacco purchases, payments related to contract 
manufacturing and distribution of certain brands 

Monthly in advance except Vantage 
royalties and distribution of certain 
brands which are 60 or 90 days 

(262,594) - 54,537 

JTI-SA Contract manufacturing for  
JTI-SA 

Monthly 199,051 23,252 - 

JTI-SA Global IT services from JTI-SA Monthly in advance (4,140) - - 

JTI-SA Global function services for  
JTI-SA 

Quarterly 4,691 34 - 

JTI-SA Regional IT services Quarterly 4,475 416  

JTI-SA Global human resources services Monthly 5,058 207  

JTIH-BV2 Global administrative services Monthly in advance  (6,688)            -                -   

JTI Services3 Global human resources services Monthly in advance  (1,203)             34   -  

JTI-US4 Regional services provided for JTI-US Quarterly 3,075 26 - 

JTI-US4 Regional services provided by JTI-US Monthly in advance (632) - - 

LLC-Cres5 Tobacco purchases Monthly in advance (2,229) - 70 

JTI-USA6 Distribution of brands in USA Two to three times annually 4,428 1,890 - 

JTI-USA6 Master Settlement Agreement for distribution of 
brands in USA 

Monthly in advance (578) - - 

JTI-BusServ7 Global administrative services Monthly in advance (1,052) - - 

JTI CTI8 Administrative services Monthly 174 933 - 

Logic9 Scientific & regulatory affairs services Quarterly 1,184 - - 

       27,221     1,251,270  

*ParentCo Loan Agreement was entered into on June 25, 2015 to replace the facility with Citibank; the principal balance outstanding is nil as at February 28, 2019.  
1Amounts include both principal and interest accrual and payments. The Forbearance Letter dated August 3, 2017 (as amended on January 26, 2018, April 10, 2018, July 
31, 2018, September 28, 2018 and January 8, 2019) between TM and JTIM amended the royalty and interest payment frequency from semi-annually to monthly.  The 
amount owing with respect to royalty payments is net of a deposit of $1.3 million provided to TM, in satisfaction of the terms of the January 26, 2018 amendment. 
2JT International Holding B.V. 
3JTI Services Switzerland SA 
4JTI (US) Holdings Inc. 
5LLC Cres Neva  
6Japan Tobacco International USA Inc. 
7JTI Business Services Ltd. 
8JTI Canada Tech Inc. 
9Logic Technology Development LLC 
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IV. REVIEW OF TM SECURITY  

28. The monies owed by the Applicant to TM are evidenced by debentures (the “TM Term 

Debentures”) governed by the laws in the Province of Nova Scotia that are due November 

18, 2024.  The TM Term Debentures are redeemable at the option of the Applicant and 

convertible into special preference shares of JTIM at the option of TM.  As part of an 

agreement by JTIM’s secured creditors to forbear from exercising their enforcement rights 

against JTIM, the TM Term Debentures were amended by an agreement dated August 3, 

2017, which amendment changed the interest payment dates (but not the amounts) from 

bi-annually to monthly; monthly interest payments are approximately $7.6 million and 

principal payments, due every May and November, are approximately $950,000.  

29. The Proposed Monitor has requested that Monitor’s Counsel review and opine on the 

security granted by JTIM to TM to secure obligations owing by JTIM to TM (the “TM 

Security”). The Proposed Monitor understands that JTIM owns real and personal (i.e: 

moveable and immovable) property in the Province of Quebec, and personal property in 

the other nine provinces.  

30. Subject to the assumptions and qualifications as more particularly described in the opinions 

of the Monitor’s Counsel, TM holds a valid security interest in the personal property of 

JTIM located in Nova Scotia, Ontario, Alberta and British Columbia and in the personal 

property and real property of JTIM located in Quebec.  Copies of the Monitor’s Counsel’s 

legal opinions will be made available to the Court at the hearing of this matter and to 

stakeholders on appropriate arrangements regarding confidentiality, reliance and privilege. 
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31. Monitor’s Counsel has also conducted searches of the personal property security registries 

against JTIM in Saskatchewan, Manitoba, New Brunswick, Prince Edward Island and 

Newfoundland & Labrador (the “Additional Provinces”).  The searches disclose 

registrations in favour of TM, which on the face of the search have not expired. The 

Monitor’s Counsel is not licenced to practice law in these jurisdictions, and no legal 

opinion has been given in respect of the validity or perfection of the TM Security in the 

Additional Provinces.  The Proposed Monitor has been advised that JTIM’s collateral in 

these jurisdictions is limited to non-material amounts of inventory compared to the total 

indebtedness owing to TM (i.e. $1.2 billion).  As a result, the Monitor did not engage 

counsel in the Additional Provinces to provide security opinions. 

32. As noted in the McMaster Affidavit, ParentCo privately appointed 

PricewaterhouseCoopers Inc. as receiver of TM on July 9, 2015 pursuant to the security 

granted by TM to ParentCo. Accordingly, references hereinafter to TM are to TM, in 

receivership. 

V. OTHER RELATED PARTY SECURITY  

33. In addition to the TM Security, JTIM has granted security to ParentCo to secure JTIM’s 

obligations under a revolving line of credit.  The Monitor understands there are currently 

no amounts owing under that credit facility.   

34. JTIM has also granted security to secure ordinary course trade terms in favour of certain 

related party suppliers.  Such trade terms and related security are discussed in greater detail 

in the McMaster Affidavit.  



- 14 - 

 

35. The Applicant is not seeking any specific relief in connection with these secured 

arrangements at this time.  Monitor’s Counsel is in a position to review and opine on such 

security, if and when required.  

VI. PROPOSED MONITORING PROCEDURES  

36. As part of its monitoring procedures, the Proposed Monitor would monitor and report on 

the following to ensure compliance with the Proposed Initial Order: 

i. material disbursements by the Applicant to third parties in compliance with the 

terms of the Proposed Initial Order; 

ii. receipts and disbursements as may be authorized by the Court, in respect of the 

Applicant’s bank accounts, and weekly receipts and disbursements on a summary 

basis for comparison to the 13-week Cash Flow Statement (as may be updated in 

the future); 

iii. receipts from related parties in respect of goods and services provided in 

accordance with existing contracts; 

iv. fees paid by the Applicant to any of its related parties in respect of goods supplied 

and services performed to test that they are reasonable and supportable, in 

accordance with existing contracts including: 

(a) terms and payments with respect to related party tobacco leaf purchases; 
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(b) fees paid by the Applicant to related parties in respect of the global 

information technology services provided, the sale of tobacco brands under 

the distribution agreement and the use of trademarks through licensing 

agreements, to test that they are reasonable and supportable, in accordance 

with existing contracts; 

(c) fees paid by the Applicant to related parties in respect of the global functions 

provided, to test that they are reasonable and supportable, in accordance 

with existing contracts;  

(d) fees paid by the Applicant to related parties in respect of staffing support, 

to test that they are reasonable and supportable, in accordance with existing 

contracts; and 

(e) royalty payments made to TM in respect of the use of licensed trademarks 

and interest service payments made to TM in connection with the TM Term 

Debentures. 

37. The Proposed Monitor believes that appropriate monitoring of the delivery of and payment 

for third party and intercompany services will provide the necessary oversight of the 

Applicant’s operations during the CCAA proceedings.  The Applicant and the Proposed 

Monitor have discussed these procedures with which the Applicant concurs. 
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VII. APPLICANT’S CASH FLOW STATEMENT 

38. The Applicant, with the assistance of the Proposed Monitor, has prepared the Cash Flow 

Statement for the period from February 25 to May 24, 2019 (the “Cash Flow Period”) for 

the purposes of projecting the estimated results of the Applicant’s planned operations and 

other activities during the Cash Flow Period.  A copy of the Cash Flow Statement is 

attached as Appendix “A” hereto, and summarized below:   

Summary of Cash Flow Statement Amount ('000s) 
Receipts   

Sales and other 261,379 
Intercompany  75,959 

Total Receipts 337,338 
    
Disbursements   

Payroll and Benefits 17,085 
Pension 2,301 
Taxes 184,153 
Intercompany – Debenture 23,878 
Intercompany – Royalties 2,284 
Intercompany – Other 70,766 
Professional Fees  4,194 
Restructuring Costs  2,430 
Other 62,036 

Total Disbursements 369,127 
    
Cash Flow Surplus / (Deficit) (31,789) 
    
Opening Cash 161,196 
  
Closing Cash 129,407 
  
Cash Collateral pledged to Citibank 8,900 
    
Closing Cash net of Cash Collateral 120,507 
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39. The Cash Flow Statement is presented on a weekly basis during the Cash Flow Period and 

represents the best estimate of Management of the projected cash flow during the Cash 

Flow Period.  The Cash Flow Statement has been prepared by Management, using the 

probable and hypothetical assumptions set out in the notes to the Cash Flow Statement (the 

“Assumptions”).   

40. The Proposed Monitor has reviewed the Cash Flow Statement to the standard required of 

a Court-appointed monitor by section 23(1)(b) of the CCAA.  Section 23(1)(b) requires a 

monitor to review the debtor’s cash flow statement as to its reasonableness and to file a 

report with the Court on the monitor’s findings.  The Canadian Association of Insolvency 

and Restructuring Professionals’ Standards of Professional Practice include a standard for 

monitors fulfilling their statutory responsibilities under the CCAA in respect of a monitor’s 

report on a cash flow statement. 

41. In accordance with the standard, the Proposed Monitor’s review of the Cash Flow 

Statement consisted of inquiries, analytical procedures and discussions related to the 

Information.  Since the Assumptions need not be supported, the Proposed Monitor’s 

procedures with respect to them were limited to evaluating whether they were consistent 

with the purpose of the Cash Flow Statement.  The Proposed Monitor also reviewed the 

support provided by Management for the Assumptions and the preparation and presentation 

of the Cash Flow Statement. 
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42. Based on the Proposed Monitor’s review, nothing has come to its attention that causes it to 

believe, in all material aspects, that: 

i. the Assumptions are not consistent with the purpose of the Cash Flow Statement; 

ii. as at the date of this Report, the Assumptions are not suitably supported and 

consistent with the plans of the Applicant or do not provide a reasonable basis for 

the Cash Flow Statement, given the Assumptions; or 

iii. the Cash Flow Statement does not reflect the Assumptions. 

43. Since the Cash Flow Statement is based on Assumptions regarding future events, actual 

results will vary from the information presented even if the Assumptions occur, and the 

variations could be material.  Accordingly, the Proposed Monitor expresses no assurance 

as to whether the Cash Flow Statement will be achieved.  In addition, the Proposed Monitor 

expresses no opinion or other form of assurance with respect to the accuracy of the financial 

information presented in the Cash Flow Statement, or relied upon by the Proposed Monitor 

in preparing this Report. 

44. The Cash Flow Statement has been prepared solely for the purposes described above, and 

readers are cautioned that it may not be appropriate for other purposes. 

VIII. OTHER COURT ORDERED CHARGES 

45. The Proposed Initial Order provides for an Administration Charge (as defined below), a 

Directors’ Charge (as defined below) and a Sales and Excise Tax Charge (as defined below) 

(collectively, the “Charges”).   
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46. If the Proposed Initial Order is granted, the Charges shall constitute a charge on the 

Property (as defined in the Proposed Initial Order) and such Charges shall rank in priority 

to all other security interests, trusts, liens, charges and encumbrances, claims of secured 

creditors, statutory or otherwise in favour of any person, except for (i) purchase money 

security interests, (ii) statutory superpriority deemed trusts and liens for unpaid employee 

source deductions, (iii) statutory superpriority deemed trusts and liens for any pension 

obligations with respect to the Applicant’s pension plans, (iv) liens for unpaid municipal 

property taxes or utilities that are given first priority over other liens by statute, and (v) 

cash collateral securing letters of credit or bank guarantees (the “Permitted Priority 

Liens”).   

Administration Charge 

47. The Proposed Initial Order provides for a charge (the “Administration Charge”) in favour 

of counsel to the Applicant, the Monitor, Monitor’s Counsel and the proposed Chief 

Restructuring Officer (the “CRO”), other than any success fee in respect of the CRO.  The 

Administration Charge shall not exceed an aggregate amount of $3.0 million, as security 

for professional fees and disbursements incurred at the standard rates and charges of the 

CRO, the Monitor and such counsel, both before and after the issuance of the Proposed 

Initial Order in respect of these CCAA proceedings.  

Directors’ Charge 

48. The Proposed Initial Order provides for a charge in the amount of $4.1 million (the 

“Directors’ Charge”) in favour of the Applicant’s directors and officers as security for 

any obligations or liabilities that may arise after the commencement of the CCAA 
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proceedings, except to the extent that such obligation or liability is incurred as a result of 

such director’s or officer’s gross negligence or wilful misconduct and to the extent that 

such directors do not have coverage under any directors’ and officers’ insurance policy.   

Sales and Excise Tax Charge 

49. The Proposed Initial Order provides for a charge in favour of the provincial, territorial and 

federal taxing authorities (the “Sales and Excise Tax Charge”) to secure the Applicant’s 

obligations to remit harmonized and provincial sales or excise tax or duties, import or 

customs duties and provincial and territorial tobacco tax (collectively, the “Sales and 

Excise Taxes”). The Sales and Excise Tax Charge shall not exceed an aggregate amount 

of $127.0 million.  

IX. PROPOSED MONITOR’S COMMENTS ON THE PROPOSED INITIAL ORDER 

50. In addition to the matters described above, the Proposed Monitor has set out its 

observations with respect to the following certain matters relating to the Proposed Initial 

Order or referenced in the McMaster Affidavit: 

i. the Charges and their priority: 

ii. the appointment of the CRO; 

iii. payment of trade creditors, taxes, pension and other disbursements;  

iv. scope of stay; 

v. sealing Order; and 

vi. notice to creditors. 
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i. Charges  

51. The Charges, as set out in the Proposed Initial Order, would have the following priority: 

i. Administration Charge; 

ii. Directors’ Charge;  

iii. Sales and Excise Tax Charge. 

52. The Proposed Monitor is of the view that the proposed Administration Charge is reasonable 

and appropriate in the circumstances, having regard to, among other things, the complexity 

of these CCAA proceedings, and the potential professional work involved at peak times. 

53. The Proposed Monitor reviewed the proposed amount of the Directors’ Charge, taking into 

consideration the amount of the Applicant’s payroll and vacation pay and pension 

liabilities. The quantum of the Directors’ Charge, however, does not include amounts owed 

by JTIM in respect of taxes that may also be personal liabilities of the directors and/or 

officers if not paid by JTIM.  JTIM’s obligations in connection with such tax liabilities are 

to be secured by the Sales and Excise Tax Charge.   
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54. The table below is derived from the Cash Flow Statement and discussions with 

Management and estimates the maximum liability associated with potential directors’ and 

officers’ obligations in the ordinary course of business: 

Potential Directors & Officers Liabilities Payment Frequency Max Liability Amount ('000s) 
Payroll Weekly/Bi-weekly  2 weeks  2,100 
Pension Monthly  1 month  982 
Vacation and other Monthly  1 month  557 
   3,639 
    
Proposed Director’s Charge   4,100 

 

55. The Applicant maintains directors’ and officers’ liability insurance (“D&O Insurance”) 

for the directors and officers of the Applicant.  The Proposed Monitor understands that the 

current D&O Insurance provides a total of $12.9 million in coverage and a retention 

amount (akin to a deductible) is applicable for certain claims in the amount of $45,178.   

56. The proposed Directors’ Charge of $4.1 million is approximately the maximum estimated 

liability associated with directors’ and officers’ non-tax related obligations at peak times.  

The Proposed Initial Order provides that the Directors’ Charge will only be available to the 

extent the D&O Insurance is not available, in the event a claim is made.  The Proposed 

Monitor is of the view that the Directors’ Charge is reasonable and appropriate under the 

circumstances.  

57. The Proposed Monitor reviewed the proposed amount of the Sales and Excise Tax Charge, 

taking into consideration the amount of the Applicant’s tax liabilities and surety bonds or 

other security posted as security for such unremitted taxes.  As mentioned in the McMaster 

Affidavit, the Applicant remits more than $500 million in taxes and duties annually to the 
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federal and provincial governments in relation to the sale of JTIM’s products; directors and 

officers potentially face significant liability if those taxes were not remitted.  The Sales and 

Excise Tax Charge ensures this risk is mitigated and provides the directors and officers 

comfort that they will not expose themselves to personal liability by remaining with JTIM.  

The table below estimates the maximum liability the directors and/or officers may be 

personally liable for if not paid by JTIM: 

Potential Directors & Officers Liabilities Payment Frequency Max Liability Amount ('000s) 
Domestic and Import Duty Monthly   2 months  116,796 
GST/HST/QST Monthly  2 months  14,217 
Income Tax  Monthly  1 month 1,685 
Provincial Tobacco Tax Monthly  2 months  3,393 
   136,091 
Less:  Amounts provided for by surety bonds  (8,916) 
   127,175 
    
Proposed Sales and Excise Tax Charge   127,000 

 

58. As noted above, these tax liabilities have not been taken into consideration in determining 

the quantum of the Directors’ Charge. The Proposed Monitor is of the view that the Sales 

and Excise Tax Charge is reasonable and appropriate under the circumstances.   

ii. CRO Appointment 

59. The Applicant seeks the approval and confirmation of the Court of the retention of an 

experienced CRO to oversee and direct the stakeholder engagement and negotiation 

process and the approval of the terms of the CRO’s engagement letter.  The Proposed 

Monitor understands that the engagement of a CRO is requested in order to minimize the 
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disruption to the business and the distraction of senior executives away from the task of 

managing the business. 

60. A copy of the unredacted CRO engagement letter is attached to the McMaster Affidavit as 

Confidential Exhibit “1” (the “CRO Engagement Letter”).    

61. The CRO Engagement Letter provides for both a monthly work fee as well as a success 

fee. The Proposed Monitor is of the view that the work fee is reasonable and consistent 

with fees approved in other recent CCAA proceedings.   

62. The success fee is only payable if the Quebec Class Actions are settled contractually or 

compromised pursuant to a CCAA plan or if all claims filed against the Applicant in the 

CCAA proceedings (including the Quebec Class Actions, the HCCR Actions and the other 

tobacco related claims) are contractually settled or compromised in a CCAA plan. The 

success fee is not payable where the assets of JTIM are sold. 

63. The Proposed Monitor is of the view that that success fee is reasonable in light of (i) the 

nature and complexity of the Quebec Class Actions, the HCCR Actions and other tobacco 

related litigation that has been commenced against JTIM; (ii) the quantum of the QCA 

Judgment and the amounts asserted in other tobacco related litigation (including the HCCR 

Actions) against JTIM relative to the success fee; (iii) the enterprise value of JTIM that 

would be preserved in a successful resolution of such claims relative to the success fee; 

and (iv) the fact that the success fee is not payable in a liquidation or sale of JTIM’s 

business or assets but only payable in circumstances where a consensual resolution has 
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been achieved, either by way of a contractual settlement or a CCAA plan that receives 

requisite creditor support and court approval and is implemented.   

64. The Proposed Monitor is of the view that the relief sought in the Proposed Initial Order 

with respect the CRO, including with respect to limitations of liability of the CRO, are 

appropriate in the circumstances and consistent with established precedent.  

iii. Payment of employees, trade creditors, taxes, pension obligations and other disbursements 

65. As described in the McMaster Affidavit, the Applicant proposes to pay its employees, trade 

creditors, taxes, pension obligations and other disbursements in the ordinary course of 

business for amounts owing both before and after JTIM’s application to the Court for 

protection under the CCAA.   

66. The McMaster Affidavit states that there are approximately 1,300 suppliers and normal 

course creditors to the Applicant, with approximately 15% being resident in foreign 

jurisdictions. All such trade suppliers are current at this time, with standard payment terms 

not typically exceeding 30 days.  Management advises the Proposed Monitor that as at 

December 31, 2018 approximately $108.1 million is owed to non-related third parties. The 

third party amounts are comprised of taxes and duties, trade creditors, accruals and other 

liabilities.  Further amounts are owed for pension and post-retirement benefits.  

Additionally, as at December 31, 2018, the current portion of liabilities owed to related 

parties is approximately $40.0 million.   

67. The current portion of related party amounts pertain to trade related payables, demand 

promissory notes payable to ParentCo, royalty payments due in respect of the license of 
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trademarks from TM, and interest payable to TM under the TM Term Debentures.  Further, 

the Applicant owes approximately $1.2 billion to TM under the TM Term Debentures.   

68. While pre-filing claims could be stayed pursuant to the CCAA, the Proposed Monitor does 

not object to the Applicant’s intention to make the proposed pre-filing payments for the 

reasons set out below. 

69. Employees, Pension Obligations, Taxes and Duties:  The Proposed Monitor is supportive 

of paying pre-filing amounts in relation to payroll and benefits including normal course 

pension payments and special payments, and taxes and duties, many of which amounts 

have priority status and/or will give rise to director liability if not paid.  In the Proposed 

Monitor’s experience, it is common to pay both pre-filing and post-filing obligations to 

employees in the normal course, including to ensure continued and uninterrupted service 

by employees.  To the extent that cash flows support the ability to do so, in the Proposed 

Monitor’s experience, it is also common to pay both normal course and special payments 

pension obligations.  Based on the Proposed Monitor’s discussions with Management, the 

Applicant has the cash resources to make the required payments.    

70. Third Party Trade Creditors:  The Proposed Monitor supports the Applicant’s proposal to 

pay third party trade creditors for the following reasons: 

i. As noted in the McMaster Affidavit, related party suppliers have amended their 

contractual terms to provide for at will supply and do not have long term supply 

obligations.  It is JTIM’s intention to treat all categories of suppliers equally and 

not advantage those that may be better placed to exert commercial pressure because 
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of their geographic location or supply terms. The incremental cost of paying the 

pre-filing amounts of those third party suppliers situated in Canada that also have 

committed supply obligations is not material relative to the value of the Applicant’s 

business, the Applicant’s cash resources or the QCA Judgment.    

ii. Paying these creditors their pre-filing debt in the ordinary course avoids significant 

administrative time expenditure of Management and the Proposed Monitor 

communicating, negotiating future payment terms, and calculating pre- and post-

filing cut-off with this large number of parties.   

iii. The Applicant’s production facility operates on a near-continuous basis.  There is 

significant risk that an unpaid supplier could temporarily disrupt production by 

withholding supply until such communication and arrangements have been put in 

place or orders of the Court are enforced.  This risk is avoided by paying such 

suppliers their current invoices in the ordinary course for pre-filing obligations.   

iv. The proposed CCAA proceeding is not intended to be an operational restructuring 

and the Applicant does not seek CCAA protection in response to any liquidity 

constraints arising from any inability to service its pre-filing trade credit.  To the 

contrary, the Applicant has the cash resources to continue to make such payments 

in the normal course and minimize any deleterious effects of the proposed CCAA 

proceedings on the supply chain.   

71. Related Party Payments:  As noted above, the Applicant’s related party suppliers supply 

on an at will basis.  Like third party trade creditors, the Applicant’s related party suppliers 
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provide needed supplies and services pursuant to previously agreed upon trade terms.  

Making the requested payments in accordance with ordinary terms does not appear to place 

any undue burden on the cash resources of the Applicant and allows similarly situated trade 

creditors to be treated rateably. The Proposed Monitor does not see any basis for 

asymmetrical treatment of suppliers. The Proposed Monitor notes that the Applicant does 

not owe any amounts to TM in respect of pre-filing royalty payments.  

72. Interest Service Payment:  In light of the Monitor’s Counsel’s conclusions about the 

validity of the TM Security, the Proposed Monitor does not object to ordinary course 

interest payments under the TM Term Debentures being made.  As noted in the McMaster 

Affidavit, JTIH-BV has provided an undertaking to repay any post-filing interest received 

during the CCAA proceedings in the event that this Court (or any applicable appellate 

court) should finally determine that TM was not entitled to such post-filing interest 

payments. 

iv. Scope of the Stay 

73. In addition to the standard stay of proceedings contemplated by the CCAA Model Order, 

under the Proposed Initial Order, the Applicant seeks to stay the Pending Litigation related 

to a Tobacco Claim (defined terms as defined in the Proposed Initial Order) including the 

HCCR Actions against all parties thereto, including Reynolds. 

74. As noted above, Reynolds benefits from an indemnity for which JTIM could have liability 

should a judgment be rendered against Reynolds in the HCCR Actions. 
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75. The Proposed Monitor is of the view that the scope of the stay is appropriate as it affords 

the parties the opportunity to reach a global settlement to address the potential liability of 

JTIM as both principal and potential indemnitor.  

v. Sealing Order 

76. As described in the McMaster Affidavit, the Applicant is seeking a sealing order in respect 

of the unredacted CRO engagement letter. The CRO engagement letter contains 

commercially sensitive information regarding the terms of the engagement of the CRO that 

the CRO has advised may have a detrimental impact on its ability to negotiate 

compensation on future engagements.  

77. The Monitor is of the view that the sealing of the unredacted CRO engagement letter should 

not materially prejudice any third parties and supports such sealing.  

vi. Notice to creditors 

78. The Proposed Monitor will fulfill the statutory requirement to send a notice of the CCAA 

proceedings to every known creditor who has a claim against the Applicant of more than 

$5,000.  Subject to the Court approving this increased threshold, the Proposed Monitor 

believes this is reasonable notice considering that JTIM proposes to pay its employees, 

trade creditors, taxes, pension obligations and other disbursements in the ordinary course 

of business for amounts owing both before and after the CCAA filing.  It is the Proposed 

Monitor’s intention to publish two notices of the CCAA filing in each of the national 

edition of the Globe and Mail and La Presse.  Stakeholder communications and the Initial 
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Order will be published on the Proposed Monitor’s dedicated website in English and 

French.   

CONCLUSION 

79. Based on the circumstances and analysis set out above, the Proposed Monitor is supportive

of the Applicant’s request for relief pursuant to the CCAA and the terms of the Proposed

Initial Order.
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Appendix A 
 

Cash Flow Statement 

 



JTI-Macdonald Corp.
13-week Cash Flow Statement 
$CAD '000, unaudited

For the week beginning Notes 25-Feb-19 4-Mar-19 11-Mar-19 18-Mar-19 25-Mar-19 1-Apr-19 8-Apr-19 15-Apr-19 22-Apr-19 29-Apr-19 6-May-19 13-May-19 20-May-19 13 weeks Total

Receipts
Sales 2 17,657         17,941         18,165         18,418         18,680         18,960         20,644         17,244         20,077         20,838         22,137         23,340         23,305         257,407
Intercompany Receipts 3 4,064           6,349           4,664           7,840           8,417           4,992           4,992           8,128           4,992           5,101           5,173           5,173           6,074           75,959
Tax Refunds 4 972              - 1,000 -               -               -               -               1,000           -               -               -               1,000           -               3,972

Total Receipts 22,694         24,290         23,830         26,258         27,097         23,952         25,635         26,372         25,069         25,939         27,310         29,513         29,380         337,338

Disbursement
General Expenses 5 2,276           2,381           2,381           2,281           2,381           2,273           2,273           2,173           2,273           2,083           1,957           1,957           1,857           28,543
Payroll and Benefits 6 1,845           445              1,845           945              1,845           445              1,845           445              2,345           445              1,845           445              2,345           17,085
Pension 7 -               -               -               767              -               -               -               767              -               -               -               767              -               2,301
Promotions and Marketing 8 878              1,610           1,610           1,610           1,610           2,562           2,562           2,562           2,562           2,004           1,632           1,632           1,632           24,464
Leaf 9 -               -               2,688           -               -               -               -               2,405           -               -               -               -               -               5,093
Capital Expenditures and Leases 10 249              - 1,689 - 241 -               -               -               -               1,757           -               -               -               3,936
Professional Fees 11 305              305              305              305              305              437              437              437              437              229              229              229              229              4,194
Restructuring Costs 12 264              168              168              168              249              153              153              153              249              153              153              153              249              2,430
Domestic and Import Duty 13 48,500         -               -               -               2,000           36,057         -               -               -               57,085         -               -               -               143,642
GST and HST 14 5,000           -               -               -               -               3,804           -               -               -               5,707           -               -               -               14,511
Intercompany Disbursements 15 2,258           350              4,538           10,456         5,258           5,811           5,811           6,665           5,811           6,779           5,468           5,468           6,093           70,766
Intercompany Royalties 16 828              -               -               -               707              -               -               -               -               749              -               -               -               2,284
Intercompany Interest 17 -               -               -               7,648           -               -               -               7,648           -               -               -               -               7,648           22,945
Intercompany Principal 17 -               -               -               -               -               -               -               -               -               -               -               -               933              933
Income Tax Instalments and PTT 18 16,180         1,500           -               -               -               2,660           1,500           -               -               2,660           1,500           -               -               26,000

Total Disbursements 78,583         6,760           15,225         24,180         14,597         54,202         14,580         23,254         13,677         79,650         12,783         10,650         20,986         369,127

Cashflow Surplus/Deficit (-) (55,889)        17,530         8,605           2,078           12,500         (30,250)        11,055         3,118           11,391         (53,711)        14,527         18,863         8,394           (31,789) 

Opening Cash Balance 1 161,196       105,306       122,837       131,442       133,520       146,020       115,770       126,825       129,943       141,334       87,623         102,150       121,013       161,196

Closing Cash Balance 105,306       122,837       131,442       133,520       146,020       115,770       126,825       129,943       141,334       87,623         102,150       121,013       129,407       129,407

Cash Collateral 19
Opening Balance 8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900
Cash Collateral Withdrawal/(deposit) -               -               -               -               -               -               -               -               -               -               -               -               -               - 
Closing Balance 8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900           8,900

Closing Cash net of Cash Collateral 96,406         113,937       122,542       124,620       137,120       106,870       117,925       121,043       132,434       78,723         93,250         112,113       120,507       120,507



In the Matter of the COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 
1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF JTI-MACDONALD CORP. 

("JTIM" or the "Applicant") 

Notes to the Applicant's Unaudited Cash Flow Statement 

Disclaimer 

In preparing this cash flow projection (the "Cash Flow Statement"), the Applicant has relied 

upon unaudited interim financial information and the major assumptions listed below.  The Cash 
Flow Statement includes estimates concerning the operations of the Applicant with consideration 

to the impact of a filing under the Companies' Creditors Arrangement Act, as amended (the 
"CCAA").   The Cash Flow Statement is based on assumptions about future events and the 
actual results achieved during the forecast period will vary from the Cash Flow Statement, 

even if the assumptions materialize, and such variations may be material. There is no 
representation, warranty or other assurance that any of the estimates, forecasts or projections 

will be realized.  Parties using the Cash Flow Statement for reasons other than to assess the cash 
flows of the Applicant during the forecast period are cautioned that it may not be appropriate for 
their purposes. 

Overview 

The Cash Flow Statement reflects cash flows from JTIM. The Applicant, with the assistance 
of the Monitor, has prepared the Cash Flow Statement based primarily on historical results and 
JTIM’s current expectations derived from their annual budgeting process. Consistent with the 
Applicant’s budgeting process, the Cash Flow Statement is presented in thousands of Canadian 
Dollars. Receipts and disbursements denominated in U.S. Dollars have been converted into 
Canadian Dollars using an exchange rate of CDN$1.29 = USD$1.00.  
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Major Assumptions 

RECEIPTS 

1. Opening cash balance 

This is the opening cash balance at the start of the cash flow projection.  

2. Sales  

Receipts from JTIM's trade sales are estimated based on a weekly forecast of collections from 

existing accounts.  The projected sales are derived from JTIM’s annual budget, which includes 

assumptions surrounding industry wide price fluctuations.  JTIM collects payment from its 

customers via direct debit once product is shipped.  The vast majority of JTIM’s customers are 

tobacco wholesalers.  In limited circumstances, JTIM sells directly to retail accounts. 

3. Intercompany Receipts 

JTIM is owned indirectly by Japan Tobacco Inc. (“Japan Tobacco”), a publicly listed company in 

Japan.  Certain employees of JTIM, located at either the Mississauga head office or Montreal factory 

locations, perform services for non-Canadian entities.  A charge for time spent is applied to the 

related party corporation benefiting from the services.  The charge is based on time spent by the 

employees based on an annual submission that the employee provides.  The fee rate is based on the 

cost of each employee to JTIM, plus a 5% mark-up. 

JTIM provides other related-party international tobacco companies outside of Japan (“JT 

International”) with skilled personnel (i.e. expatriates working abroad), and is reimbursed the costs 

of such employees. 

There are three JT International Global Service Desks (“GSDs”) located across the world in Canada, 

Russia and Malaysia.  The GSDs handle information and technology queries from JT International 

employees and corporations on a twenty-four hour basis.  The GSDs are managed out of the 

international headquarters of Japan Tobacco in Geneva, Switzerland. The costs of the Canadian 

GSD, located in Montreal, are initially paid by JTIM, but fully cross-charged to JT International 

S.A. (“JTI-SA”) to be included in the global IT cost base for allocation across Japan Tobacco. 
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JTIM performs contract manufacturing for non-Canadian branded cigarettes at the Montreal 

manufacturing facility for JTI-SA.  

JTIM also provides services to another JT International entity in Canada with respect to that entity’s 

distribution of potentially reduced risk products in Canada. 

JTIM exports Canadian brand cigarettes to other JT International entities for sale. 

4. Tax Refunds

The projected tax refunds relate to the collection of QST refunds in Quebec, excise tax refunds for

product that require rework or destruction and customs duty refunds for imported product that

require destruction.

DISBURSEMENTS

5. General Expenses

These projected disbursements include payments related to non-tobacco materials, travel, service

related activities, utilities and rent.

6. Payroll and Benefits

These projected disbursements include payroll and benefit costs for all salaried and hourly plant

employees.  The forecast amounts are based on historic run rates.  Hourly plant employees are paid

weekly and salaried employees are paid bi-weekly.  Payroll disbursements include all employee

source deductions, employee and employer portions of CPP/QPP and EI, and other payroll-related

taxes.

7. Pension

These projected disbursements represent payments to JTIM’s registered employees plan, registered

executive employees plan and the executive supplemental benefit plan.  The pension amounts

forecast in the cash flow include all current and special obligation amounts.
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8. Promotions and Marketing

These projected disbursements relate to the various marketing and promotional initiatives, such as

inventory support programs and brand support programs.  Initiatives are generally paid 30 days in

arrears or via quarterly installments.

9. Leaf

These projected disbursements represent payments to third party suppliers of tobacco leaf.  Third

party purchases are used in circumstances where JTI-SA does not have a specific grade of tobacco

available at the time required to meet the plant’s tobacco blend requirements to reduce disruptions

in the production process.

10. Capital Expenditures and Leases

These projected disbursements relate to capital expenditures for plant and equipment purchases at

the Montreal production facility.  These capital expenditures primarily relate to new plain

packaging machinery for statutory compliance, machine upgrades, new product flow control

systems and environmental health and safety.  Additional expenditures are forecast for regional

sales office leases, vehicles used by marketing representatives and miscellaneous information

technology requirements.

11. Professional Fees

These projected disbursements include payments to JTIM's legal advisors for corporate litigation

matters.

12. Restructuring Costs

These projected disbursements include payments to JTIM’s legal advisors for specialist

restructuring advice, the fees and costs of the Monitor and its counsel and the fees and costs of

the Chief Restructuring Officer.
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13. Domestic and Import Duty

These projected disbursements relate to payments to the Canada Revenue Agency (“CRA”) with

respect to tobacco products produced under the Excise Act, 2001 and duty on imported tobacco

products.  Excise duty returns and payments are due on the last day of the month following the

reporting period (e.g. a return for a period ending February 28 is due by March 31).  Import duty

payments are paid once a month on a rolling basis with the 21st being the end of the month.

14. GST and HST

These projected disbursements represent payments to the CRA with respect to GST and HST.

Historically, JTIM has always been in a monthly net payable position.

15. Intercompany Disbursements

These projected disbursements represent: (i) payments for goods and services provided by JT

International entities such as tobacco products from JTI-SA, LLC Cres Neva, JTI (US) Holdings

Inc., and Japan Tobacco International USA Inc., (ii) IT services provided by JTI-SA, (iii) global

administrative services provided by JTI Business Services Ltd., (iv) employee arrangements

provided by JTI Services Switzerland SA, and (v) global headquarter services provided by JT

International Holdings B.V.

16. Intercompany Royalties

JTI-Macdonald TM Corp. (“TM”) provides licenses to JTIM to use the trademarks to manufacture

and sell goods bearing the trademarks in exchange for a monthly royalty payment.

17. Intercompany Interest and Principal

This disbursement represents the semi-annual principal and monthly interest payments on the $1.2

billion secured convertible debentures by JTIM to TM.  Principal payments on the debentures are

made in May and November.
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18. Income Tax Instalments and Provincial Tobacco Taxes

These projected disbursements represent corporate income tax instalments and payments of

Provincial Tobacco Taxes (“PTT”) on direct retail sales.  The Cash Flow Statement includes a top-

up payment for 2018 corporate income tax on February 28, 2019.

19. Cash Collateral

Cash Collateral of $8.9 million was pledged to Citibank pursuant to two agreements dated in 2016

and 2017 to allow for continued central travel account card services and cash management services

provided by Citibank.
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THE HONOURABLE

JUSTICE MCEWEN

)

)
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)

TUESDAY, THE IZTH

DAY OF MARCH,TOIq

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT lCZ, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF IMPERIAL TOBACCO CANADA
LIMITED AND IMPERIAL TOBACCO COMPANY LIMITED
(the "Applicants")

INITIAL ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING (i) the affidavit of Eric Thauvette swom March 12,2079 and the exhibits

thereto (the "Thauvette Affidavit"), (ii) the affidavit of Nancy Roberts sworn March 72,2019,

and (iii) the pre-filing report dated March 12, 2019 (the "Monitor's Pre-Filing Report") of FTI

Consulting Canada Inc. ("FTI") in its capacity as the proposed Monitor of the Applicants, and on

hearing the submissions of counsel for the Applicants, BAT (as defined herein), FTI and the

Honourable Warren K. Winkler, Q.C. in his capacity as proposed Interim Tobacco Claimant

Coordinator (as defined herein), and on reading the consent of FTI to act as the Monitor,

SERVICE

1. THIS COURT ORDERS that the time for service and filing of the Notice of

Application and the Application Record is hereby abridged and validated so that this Application

EURE

CO URT
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is properly retumable today and hereby dispenses with further service thereof

APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicants are companies to

which the CCAA applies.

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicants, individually or collectively, shall

have the authority to file andmay, subject to further order of this Court, file with this Court a plan

of compromise or affangement (hereinafter referred to as the "Plan").

DEFINITIONS

THIS COURT ORDERS that for purposes of this Order:

(a) "BAT" means British American Tobacco p.l.c.;

(b) "BAT Group" means, collectively, BAT, BATIF, B.A.T Industries p.l.c., British

American Tobacco (Investments) Limited, Carreras Rothmans Limited or entities

related to or affiliated with them other than the Applicants and the ITCAN

Subsidiaries;

(c) "BATIF" means B.A.T. International Finance p.l.c.;

(d) "Deposit Posting Order" means the order of the Quebec Court of Appeal granted

October 21, 2015 or any other Order requiring the posting of security or the

payment of a deposit in respect of the Quebec Class Actions;

(e) "ITCAN" means Imperial Tobacco Canada Limited;

(0 "ITCAN Subsidiaries" means the direct and indirect subsidiaries of the Applicants

listed in Schedule "B";

(g) "Pending Litigation" means any and all actions, applications and other lawsuits

existing at the tirne of this Order in which any of the Applicants is a named
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defendant or respondent (either individually or with other Persons (as defined

below)) relating in any way whatsoever to a Tobacco Claim, including without

limitation the litigation listed in Schedule "A";

(h) "Quebec Class Actions" means the proceedings in the Quebec Superior Court and

the Quebec Court of Appeal in (l) Cecilia L,ltourneau et al. v. JTI Macdonald

Corp., Imperial Tobacco Canada Limited and Rothmans, Benson & Hedges Inc.

and (ii) Conseil Qu,lbdcois sur le Tabac et la Santd and Jean-Yves Blais v. JTI

Macdonald Corp., Imperial Tobacco Canada Limited and Rothmans, Benson &

Hedges Inc. and all decisions and orders in such proceedings, including, without

limitation, the Deposit Posting Order;

(i) "Sales & Excise Taxes" means all goods and services, harmonized sales or other

applicable federal, provincial or territorial sales taxes, and all federal excise taxes

and customs and import duties and all federal, provincial and territorial tobacco

taxes;

"Tobacco Claim" means any right or claim (including, without limitation, a clatm

for contribution or indemnity) of any Person against or in respect of the Applicants,

the ITCAN Subsidiaries or any member of the BAT Group that has been advanced

(including, without limitation, in the Pending Litigation), that could have been

advanced or that could be advanced, and whether such right or claim is on such

Person's own account, on behalf of another Person, as a dependent of another

Person, or on behalf of a certified or proposed class, or made or advanced as a

govemment body or agency, insurer, employer, or otherwise, under or in

connection with:

(i) applicable law, to recover damages in respect of the development,

manufacture, production, marketing, advertising, distribution, purchase or

sale of Tobacco Products, the use of or exposure to Tobacco Products or

any representation in respect of Tobacco Products, in Canada, or in the case

of any of the Applicants, anywhere else in the world; or

0)
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(ii) the legislation listed on Schedule "C", as may be amended or restated, or

similar or analogous legislation that may be enacted in future,

excluding any right or claim of a supplier relating to goods or services

supplied to, or the use of leased or licensed property by, the Applicants, the

ITCAN Subsidiaries or any member of the BAT Group; and

(k) "Tobacco Products" rneans tobacco or any product made or derived from tobacco

or containing nicotine that is intended for human consumption, including any

component, pzfi, or accessory of or used in connection with a tobacco product,

including cigarettes, cigarette tobacco, roll your own tobacco, smokeless tobacco,

electronic cigarettes, vaping liquids and devices, heat-not-bum tobacco, and any

other tobacco or nicotine delivery systems and shall include materials, products and

by-products derived from or resulting from the use of any tobacco products.

POSSESSION OF PROPERTY AND OPERATIONS

5. THIS COURT ORDERS that the Applicants shall remain in possession and control

of their respective current and future assets, undertakings and properties of every nature and kind

whatsoever, and wherever situate including all proceeds thereof (the "Property"). Subject to

further Order of this Court, the Applicants shall continue to carry on business in a manner

consistent with the preservation of their business (the "Business") and Property. The Applicants

are authorized and empowered to continue to retain and employ the employees, independent

contractors, consultants, agents, experts, accountants, counsel and such other persons (collectively

"Assistants") currently retained or employed by them, with liberty to retain such fuither Assistants

as they deem reasonably necessary or desirable in the ordinary course ofbusiness, to preserve the

value of the Property or Business or for the carrying out of the terms of this Order.

6. THIS COURT ORDERS that the Applicants shall be entitled to continue to utilize

the central cash management system currently in place as described in the Thauvette Affidavit or

replace it with another substantially sirnilar central cash management system (the "Cash

Management System") and that any present or future bank or other Person providing the Cash
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Management System (including, without limitation, BATIF and its affiliates, The Bank of Nova

Scotia and Citibank, N.A.) shall not be under any obligation whatsoever to inquire into the

propriety, validity or legality of any transfer, payment, collection or other action taken under the

Cash Management System, or as to the use or application by the Applicants of funds transferred,

paid, collected or otherwise dealt with in the Cash Management System, shall be entitled to provide

the Cash Management System without any liability in respect thereof to any Person other than the

Applicants, pursuant to the terms of the documentation applicable to the Cash Management

System, and shall be, in its capacity as provider of the Cash Management System, an unaffected

creditor under the Plan with regard to any claims or expenses it may suffer or incur in connection

with the provision of the Cash Management System.

7. THIS COURT ORDERS that the Applicants shall be entitled but not required to

pay the following expenses whether incurred prior to, on or after the date of this Order:

(a) all outstanding and future wages, salaries, commissions, compensation, vacation

pay, bonuses, incentive and share compensation plan payments, employee and

retiree pension and other benefits and related contributions and payments

(including, without limitation, expenses related to the Applicants' employee and

retiree medical, dental, disability, life insurance and similar benefit plans or

arrangements, employee assistance programs and contributions to or any payments

in respect of the Applicants' other retirement programs), reimbursement expenses

(including, without limitation, amounts charged to corporate credit cards),

termination pay, salary continuance and severance pay payable to employees,

independent contractors and other personnel, in each case incurred in the ordinary

course of business and consistent with existing compensation policies and

affangements or with Monitor approval;

(b) the fees and disbursements of any Assistants retained or employed by the

Applicants, including without limitation in respect of any proceedings under

Chapter 15 of the United States Bankruptcy Code, 11 U.S.C. $$ 101-1330, as

amended, at their standard rates and charges;

with the consent of the Monitor, amounts for goods or services actually supplied to

the Applicants prior to the date of this Order:

(c)
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(i) by logistics or supply chain providers, including customs brokers and

freight forwarders;

(ii) by providers of infonnation technology, social media marketing strategres

and publishing services; and

(iii) in respect of the Loyalty Program as set out in the Thauvette Affidavit;

(d) with the consent of the Monitor, amounts payable in respect of any Intercompany

Transactions (as defined herein); and

(e) by other third party suppliers, if, in the opinion of the Applicants, such payment is

necessary or desirable to preserve the operations of the Business or the Property.

8. THIS COURT ORDERS that, except as otherwise provided to the contrary herein,

the Applicants shall be entitled but not required to pay all reasonable expenses incurred by the

Applicants in carrying on the Business in the ordinary course after this Order, and in carrying out

the provisions of this Order, which expenses shall include, without limitation:

(a) all expenses and capital expenditures reasonably necessary for the preservation of

the Property or the Business including, without limitation, payments on account of

insurance (including directors and officers insurance), maintenance and security

services;

(b) capital expenditures other than as permitted in clause (a) above to replace or

supplement the Property or that are otherwise of benefit to the Business, provided

that Monitor approval is obtained for any single such expenditure in excess of $1

million or an aggregate of such expenditures in a calendar year in excess of $5

million; and

(c) payment for goods or services supplied or to be supplied to the Applicants on or

after the date of this Order (including the payment of any royalties).

9. THIS COURT ORDERS that the Applicants are authorized to complete

outstanding transactions and engage in new transactions with any member of the BAT Group and

to continue, on and after the date hereof, to buy and sell goods and services and to allocate, collect
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and pay costs, expenses and other amounts from and to the members of the BAT Group, including

without limitation in relation to head office and shared services, finished, unfinished and semi-

finished materials, personnel, administrative, technical and professional services, and royalties and

fees in respect of trademark licenses (collectively, together with the Cash Management System

and all transactions and all inter-company funding policies and procedures between any of the

Applicants and any member of the BAT Group, the "Intercompany Transactions") in the

ordinary course of business as described in the affidavit or as otherwise approved by the Monitor.

All Intercompany Transactions in the ordinary course of business between the Applicants and any

member of the BAT Group, including the provision of goods and services from any member of

the BAT Group to any of the Applicants, shall continue on terms consistent with existing

arrangements or past practice or as otherwise approved by the Monitor.

10. THIS COURT ORDERS that the Applicants shall remit, in accordance with legal

requirements, or pay (whether levied, accrued or collected before, on or after the date of this

Order):

(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or of

any Province thereof or any other taxation authority which are required to be

deducted from employees' wages, including, without limitation, amounts in respect

of (i) employment insurance, (ii) Canada Pension Plan, (iii) Quebec Pension Plan,

and (iv) income taxes;

(b) all Sales & Excise Taxes required to be remitted by the Applicants in connection

with the Business; and

(c) any amount payable to the Crown in right of Canada or of any Province thereof or

any political subdivision thereof or any other taxation authority in respect of

municipal realty, municipal business or other taxes, assessments or levies of any

nature or kind which are entitled at law to be paid in priority to claims of secured

creditors and which are attributable to or in respect of the carrying on of the

Business by the Applicants.

1 1. THIS COURT ORDERS that the Applicants are, subject to paragraph 72,

authorized to post and to continue to have posted, cash collateral, letters of credit, perfonnance
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bonds, payment bonds, guarantees and other fonns of security from time to time, in an aggtegate

amount not exceeding $111 million (the "Bonding Collateral"), to satisfy regulatory or

administrative requirements to provide security that have been imposed on the Applicants in the

ordinary course and consistent with past practice in relation to the collection and remittance of

federal excise taxes and customs and import duties and federal, provincial and territorial tobacco

taxes, whether the Bonding Collateral is provided directly or indirectly by the Applicants as such

security.

12. THIS COURT ORDERS that the Canadian federal, provincial and territorial

authorities entitled to receive payments or collect monies from the Applicants in respect of Sales

& Excise Taxes are hereby stayed during the Stay Period from requiring that any additional

bonding or other security be posted by or on behalf of the Applicants in connection with Sales &

Excise Taxes, or any other matters for which such bonding or security may otherwise be required.

13. THIS COURT ORDERS that until a real property lease is disclaimed or resiliated

in accordance with the CCAA, the Applicants shall pay all amounts constituting rent or payable

as rent under real property leases (including, for greater certainty, common area maintenance

charges, utilities and realty taxes and any other amounts payable to the landlord under the lease)

or as otherwise may be negotiated between the relevant Applicant and the landlord from time to

time ("Rent"), for the period commencing from and including the date of this Order, at such

intervals as such Rent is usually paid in the ordinary course of business. On the date of the first of

such payrnents, any Rent relating to the period commencing from and including the date of this

Order shall also be paid.

14. THIS COURT ORDERS that, except as specifically permitted herein, the

Applicants are hereby directed, until further Order of this Court: (a) to make no payments of

principal, interest thereon or otherwise on account of amounts owing by the Applicants or claims

to which they are subject to any of their creditors as of this date and to post no security in respect

of such amounts or claims, including pursuant to an order or judgment; (b) to grant no security

interests, trust, liens, charges or encumbrances upon or in respect of any of their Property; and (c)

to not grant credit or incur liabilities except in the ordinaly course of the Business.
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RESTRUCTURING

15. THIS COURT ORDERS that the Applicants shall, subject to such requirements as

are imposed by the CCAA, have the right to:

(a) permanently or temporarily cease, downsize or shut down any of their respective

businesses or operations and to dispose of redundant or non-rnaterial assets not

exceeding $1,000,000 in any one transaction or $5,000,000 in the aggregate;

(b) terminate the employment of such of its employees or temporarily lay off such of

its employees as it deems appropriate;

(c) pursue all avenues of refinancing of the Business or Property, in whole or part,

subject to prior approval of this Court being obtained before any material

refinancing; and

(d) pursue all avenues to resolve any of the Tobacco Claims, in whole or in part,

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the

Business (the "Restructuring").

16. THIS COURT ORDERS that the Applicants shall provide each of the relevant

landlords with notice of the relevant Applicant's intention to remove any fixtures from any leased

premises at least seven (7) days prior to the date of the intended removal. The relevant landlord

shall be entitled to have a representative present in the leased premises to observe such removal

and, if the landlord disputes the relevant Applicant's entitlement to remove any such fixture under

the provisions of the lease, such fixture shall remain on the premises and shall be dealt with as

agreed between any applicable secured creditors, such landlord and such Applicant, or by further

Order of this Court upon application by such Applicant on at least two (2) days' notice to such

landlord and any such secured creditors. If the relevant Applicant disclaims or resiliates the lease

governing such leased premises in accordance with Section 32 of the CCAA, it shall not be

required to pay Rent under such lease pending resolution of any such dispute (other than Rent

payable for the notice period provided for in Section 32(5) of the CCAA), and the disclaimer or

resiliation of the lease shall be without prejudice to such Applicant's clairn to the fixtures in

dispute.
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17. THIS COURT ORDERS that if a notice of disclaimer or resiliation is delivered

pursuant to Section 32 of the CCAA, then (a) during the notice period prior to the effective time

of the disclaimer or resiliation, the landlord may show the affected leased premises to prospective

tenants during normal business hours, on giving the relevant Applicant and the Monitor 24 hours'

prior written notice, and (b) at the effective time of the disclaimer or resiliation, the relevant

landlord shall be entitled to take possession of any such leased premises without waiver of or

prejudice to any claims or rights such landlord may have against such Applicant in respect of such

lease or leased premises, provided that nothing herein shall relieve such landlord of its obligation

to mitigate any damages claimed in connection therewith.

STAY OF PROCEEDINGS

18. THIS COURT ORDERS that until and including April 11,2019, or such later date

as this Court may order (the "Stay Period"), no proceeding or enforcement process in any court

or tribunal (each, a "Proceeding"), including but not limited to any Pending Litigation and any

other Proceeding in relation to any other Tobacco Claim, shall be commenced, continued or take

place against or in respect of the Applicants, the ITCAN Subsidiaries, the Monitor, any of their

respective employees and representatives acting in that capacity, the Interim Tobacco Claimant

Coordinator, or affecting the Business or the Property or the funds deposited pursuant to the

Deposit Posting Order except with the written consent of the Applicants and the Monitor, or with

leave of this Court, and any and all Proceedings currently under way or directed to take place

against or in respect of any of the Applicants or the ITCAN Subsidiaries, any of their respective

employees and representatives acting in that capacity or affecting the Business or the Property or

the funds deposited pursuant to the Deposit Posting Order are hereby stayed and suspended

pending further Order of this Court. All counterclaims, cross-claims and third party claims of the

Applicants in the Pending Litigation are likewise subject to this stay of Proceedings during the

Stay Period.

19. THIS COURT ORDERS that, during the Stay Period, no Proceeding in Canada that

relates in any way to a Tobacco Claim or to the Applicants, the Business or the Propefty, including

the Pending Litigation, shall be corrmenced, continued or take place against or in respect of any

member of the BAT Group except with the written consent of the Applicants and the Monitor, or

with leave of this Court, and any and all such Proceedings cumently underway or directed to take
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place against or in respect of any member of the BAT Group are hereby stayed and suspended

pending further Order of this Court.

20. THIS COURT ORDERS that, to the extent any prescription, time or limitation

period relating to any Proceeding against or in respect of the Applicants, the ITCAN Subsidiaries

or any member of the BAT Group that is stayed pursuant to this Order may expire, the term of

such prescription, time or limitation period shall hereby be deemed to be extended by a period

equal to the Stay Period.

NO EXERCISE OF RIGHTS OR REMEDIES

21. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any

individual, firm, corporation, governmental body or agency, or any other entities (all of the

foregoing, collectively being "Persons" and each being a "Person") against or in respect of the

Applicants, the ITCAN Subsidiaries or the Monitor or their respective employees and

representatives acting in that capacity, or affecting the Business or the Property or to obtain the

funds deposited pursuant to the Deposit Posting Order (including, for greater certainty, any

enforcement process or steps or other rights and remedies under or relating to the Quebec Class

Actions against the Applicants, the Property or the ITCAN Subsidiaries), are hereby stayed and

suspended except with the written consent of the Applicants and the Monitor, or leave of this

Court, provided that nothing in this Order shall (i) empower the Applicants or the ITCAN

Subsidiaries to carry on any business which the Applicants or the ITCAN Subsidiaries are not

lawfully entitled to carry on, (ii) affect such investigations, actions, suits or proceedings by a

regulatory body as are permitted by Section 11.1 of the CCAA, (iii) prevent the filing of any

registration to preserve or perfect a security interest, or (iv) prevent the registration ofa claim for

lien.

NO INTERFERENCE WITH RIGHTS

22. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue,

fail to honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal

right, contract, agreement, licence or pennit in favour of or held by the Applicants or the ITCAN

Subsidiaries, except with the written consent of the Applicants and the Monitor, or leave of this

Court.
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CONTINUATION OF SERVICES

23. THIS COURT ORDERS that during the Stay Period, all Persons having oral or

written agreements with the Applicants or the ITCAN Subsidiaries or statutory or regulatory

mandates for the supply of goods andlor services, including without limitation all computer

software, communication and other data services, centrahzed banking services, payroll services,

insurance, transportation services, utility, customs clearing, warehouse or logistical services or

other services to the Business, the Applicants or the ITCAN Subsidiaries, are hereby restrained

until further Order of this Court from discontinuing, altering, interfering with or terminating the

supply of such goods or services as may be required by the Applicants or the ITCAN Subsidiaries,

and that the Applicants and the ITCAN Subsidiaries shall be entitled to the continued use of their

current premises, telephone numbers, facsimile nurnbers, internet addresses and domain names,

provided in each case that the normal prices or charges for all such goods or services received after

the date of this Order are paid by the Applicants and the ITCAN Subsidiaries in accordance with

normal payment practices of the Applicants and the ITCAN Subsidiaries or such other practices

as may be agreed upon by the supplier or service provider and the respective Applicant or ITCAN

Subsidiary and the Monitor, or as may be ordered by this Court.

NON-DEROGATION OF RIGHTS

24. THIS COURT ORDERS that, notwithstanding anything else in this Order, no

Person shall be prohibited from requiring immediate payment for goods, services, use of leased or

licensed property or other valuable consideration provided on or after the date of this Order, nor

shall any Person be under any obligation on or after the date of this Order to advance or re-advance

any monies or otherwise extend any credit to the Applicants. Nothing in this Order shall derogate

from the rights conferred and obligations imposed by the CCAA.

SALES AND EXCISE TAX CHARGE

25. THIS COURT ORDERS that the Canadian federal, provincial and territorial

authorities that are entitled to receive payments or collect monies frorn the Applicants in respect

of Sales & Excise Taxes (including for greater certainty the Canada Border Services Agency) shall

be entitled to the benefit of and are hereby granted a charge (the "Sales and Excise Tax Charge")

on the Property, which charge shall not exceed an aggregate amount of $580 million, as security
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for all arnounts owing by the Applicants in respect of Sales & Excise Taxes, after taking into

consideration any Bonding Collateral posted in respect thereof. The Sales and Excise Tax Charge

shall have the priority set out in paragraphs 45 and 47 hereof.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

26. THIS COURT ORDERS that during the Stay Period, and except as permitted by

subsection I 1.03(2) of the CCAA, no Proceeding may be commenced or continued against any of

the former, current or future directors or officers ofthe Applicants with respect to any claim against

the directors or officers that arose before the date hereof and that relates to any obligations of the

Applicants whereby the directors or officers are alleged under any law to be liable in their capacity

as directors or officers for the payment or performance of such obligations.

DIRECTORS' AND OFFICERS' INDEMNIFICATION AND CHARGE

27, THIS COURT ORDERS that the Applicants shall indemnify their directors and

officers against obligations and liabilities that they may incur as directors or officers of the

Applicants after the commencement of the within proceedings, except to the extent that, with

respect to any officer or director, the obligation or liability was incurred as a result of the director's

or officer's gross negligence or wilful misconduct.

28. THIS COURT ORDERS that the directors and officers of the Applicants shall be

entitled to the benefit of and are hereby granted a charge (the "Directors' Charge") on the

Property, which charge shall not exceed an aggregate amount of $16 million, as security for the

indemnity provided in paragraph 2l of thrs Order. The Directors' Charge shall have the priority

set out in paragraphs 45 and 47 herein.

29. THIS COURT ORDERS that, notwithstanding any language in any applicable

insurance policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the

benefit of the Directors' Charge, and (b) the Applicants' directors and officers shall only be entitled

to the benefit of the Directors' Charge to the extent that they do not have coverage under any

directors' and offrcers' insurance policy, or to the extent that such coverage is insufficient to pay

amounts indernnified in accordance with paragraph 27 of this Order.
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APPOINTMENT OF MONITOR

30. THIS COURT ORDERS that FTI Consulting Canada Inc. is hereby appointed

pursuant to the CCAA as the Monitor, an officer of this Court, to monitor the business and financial

affairs of the Applicants with the powers and obligations set out in the CCAA or set forth herein

and that the Applicants and their shareholders, officers, directors, and Assistants shall advise the

Monitor of all material steps taken by the Applicants pursuant to this Order, and shall co-operate

fully with the Monitor in the exercise of its powers and discharge of its obligations and provide

the Monitor with the assistance that is necessary to enable the Monitor to adequately carry out the

Monitor's functions.

31. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and

obligations under the CCAA, is hereby directed and empowered to:

(a) monitor the Applicants' receipts and disbursements;

(b) report to this Court at such times and intervals as the Monitor may deem appropriate

with respect to matters relating to the Property, the Business, and such other matters

as may be relevant to the proceedings herein;

(c) advise the Applicants in their preparation of the Applicants' cash flow statements;

(d) advise the Applicants in their development of the Plan and any amendments to the

Plan;

(e) assist the Applicants, to the extent required by the Applicants, with the holding and

administering of creditors' or shareholders' meetings for voting on the Plan;

(0 have full and complete access to the Property, including the premises, books,

records, data, including data in electronic form, and other financial documents of

the Applicants, to the extent that is necessary to adequately assess the Applicants'

business and financial affairs or to perform its duties arising under this Order;

(g) be at liberly to engage independent legal counsel or such other persons as the

Monitor deems necessary or advisable respecting the exercise of its powers and

perfonnance of its obligations under this Order;
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(h) assist the Applicants, to the extent required by the Applicants, in its efforts to

explore the potential for a resolution of any of the Tobacco Claims;

(D consult with the Interim Tobacco Claimant Coordinator in connection with the

Interim Tobacco Claimant Coordinator's mandate, including in relation to any

negotiations to settle any Tobacco Claims and the development of the Plan;

(') be and is hereby appointed to serve as the "foreign representative" of the Applicants

in respect of an application to the United States Bankruptcy Court for relief

pursuant to Chapter 15 of the United States Bankruptcy Code, 11 U.S.C. $$ 101-

1330, as amended; and

(k) perform such other duties as are required by this Order or by this Court from time

to time.

32. THIS COURT ORDERS that the Monitor shall not take possession of the Property

and shall take no part whatsoever in the management or supervision of the management of the

Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.

33. THIS COURT ORDERS that nothing herein contained shall require the Monitor to

occupy or to take control, care, charge, possession or management (separately andlor collectively,

"Possession") of any of the Property thaL might be environmentally contaminated, might be a

pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of

a substance contrary to any federal, provincial or other law respecting the protection, conservation,

enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste

or other contamination including, without limitation,the Canadian Environmental Protection Act,

the Ontari o Environmental Protection Act, the Ontario l(ater Resources Act, the Ontario

Occupational Health and Safety Act, the Quebec Environment Quality Act, the Quebec lcl
Respecting Occupational Health and Safety and any regulations under any of the foregoing statutes

(the "Environmental Legislation"), provided however that nothing herein shall exempt the

Monitor from any duty to report or make disclosure imposed by applicable Environmental

Legislation. The Monitor shall not, as a result of this Order or anything done in pursuance of the
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Monitor's duties and powers under this Order, be deemed to be in Possession of any of the Property

within the meaning of any Environmental Legislation, unless it is actually in possession.

34. THIS COURT ORDERS that the Monitor shall provide any creditor of the

Applicants and the Interim Tobacco Claimant Coordinator with information provided by the

Applicants in response to reasonable requests for information made in writing by such person

addressed to the Monitor. The Monitor shall not have any responsibility or liability with respect

to the information disseminated by it pursuant to this paragraph. In the case of information that

the Monitor has been advised by the Applicants is confidential, the Monitor shall not provide such

infonnation to creditors unless otherwise directed by this Court or on such terms as the Monitor

and the Applicants may agree.

35. THIS COURT ORDERS that, in addition to the rights and protections afforded the

Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or

obligation as a result of its appointment or the carrying out of the provisions of this Order, save

and except for any gross negligence or wilful misconduct on its part. Nothing in this Order shall

derogate from the protections afforded the Monitor by the CCAA or any applicable legislation.

36. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to

the Applicants shall be paid their reasonable fees and disbursements, in each case at their standard

rates and charges, by the Applicants as part of the costs of these proceedings. The Applicants are

hereby authorized and directed to pay the accounts of the Monitor, counsel to the Monitor and

counsel to the Applicants on a bi-weekly basis and, in addition, the Applicants are hereby

authorized, nunc pro tunc, to pay to the Monitor, counsel to the Monitor and counsel to the

Applicants retainers to be held by them as security for payment of their respective fees and

disbursements outstanding from time to time.

37. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their

accounts from time to time, and for this purpose the accounts of the Monitor and its legal counsel

are hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

38. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to

the Applicants shall be entitled to the benefit of and are hereby granted a charge (the

"Administration Charge") on the Property, which charge shall not exceed an aggregate amount
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of $5 rnillion, as security for their professional fees and disbursements incurred at the standard

rates and charges of the Monitor and such counsel, both before and after the making of this Order

in respect of these proceedings. The Administration Charge shall have the priority set out in

paragraphs 45 and 4l hereof.

INTERIM TOBACCO CLAIMANT COORDINATOR

39. THIS COURT ORDERS that the Hon. Warren K. Winkler Q.C. is hereby

appointed, on an interim basis until April 30, 2019 or as may be agreed to by the Applicants and

the Monitor (the "Interim Period"), as an officer of the Court and shall act as an independent third

party (the "Interim Tobacco Claimant Coordinator") to assist and to coordinate the interests of

all Persons (other than any defendant or respondent, any of their respective affiliates, and the

federal, provincial and territorial govemments of Canada) in these proceedings (the "Tobacco

Claimants") in connection with the Pending Litigation and any Tobacco Claim (the "Interim

Duties").

40. THIS COURT ORDERS that, during the Interim Period, the Interim Tobacco Claimant

Coordinator shall be at liberty to, among other things:

(a) retain independent legal counsel and such other advisors and persons as the Interim

Tobacco Claimant Coordinator considers necessary or desirable to assist him in

relation to the Interim Duties;

(b) consult with Tobacco Claimants, the Monitor, the Applicants and other creditors

and stakeholders of the Applicant, including in connection with any

recommendations that the Interim Tobacco Claimant Coordinator has in respect of

the (i) establishment of a committee of Tobacco Claimants (the "Tobacco

Claimant Committee") to consult with and provide input to the Interim Tobacco

Claimant Coordinator and the procedures to govern the formation and operation of

the Interim Tobacco Claimant Committee; and (ii) procedural mechanisms to be

irnplernented to facilitate the resolution of the Tobacco Clairns;

accept a court appointment of sirnilar nature to represent claimants with interests

sirnilar to the Tobacco Clairnants in any proceedings under the CCAA commenced

by a cornpany that is a co-defendant with any of the Applicants in any action

(c)
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brought by one or more Tobacco Claimants, including the Pending Litigation; and

apply to this Court for advice and directions at such times as the Interim Tobacco

Claimant Coordinator may so require.

41. THIS COURT ORDERS that, subject to an agreement between the Applicants and the

Interim Tobacco Claimant Coordinator, all reasonable fees and disbursements of the Interim

Tobacco Claimant Coordinator and his legal counsel and financial and other advisors as may have

been incurred by them prior to the date of this Order or which shall be incurred by them in relation

to the Interim Duties shall be paid by the Applicants on a monthly basis, forthwith upon the

rendering of accounts to the Applicants.

42. THIS COURT ORDERS that the Interim Tobacco Claimant Coordinator shall be entitled

to the benefit of and is hereby granted a charge (the "Interim Tobacco Claimant Coordinator

Charge") on the Property, which charge shall not exceed an aggregate amount of $1 million, as

security for his fees and disbursements and for the fees and disbursements of his legal counsel and

financial and other advisors, in each case incurred at their standard rates and charges, both before

and after the making of this Order in respect of these proceedings. The Interim Tobacco Claimant

Coordinator Charge shall have the priority set out in paragraphs 45 and 4'7 hereof.

43. THIS COURT ORDERS that the Interim Tobacco Claimant Coordinator is authorizedto

take all steps and to do all acts necessary or desirable to carry out the terms of this Order, including

dealing with any Court, regulatory body or other government ministry, department or agency, and

to take all such steps as are necessary or incidental thereto.

44. THIS COURT ORDERS that, in addition to the rights and protections afforded as an officer

of this Court, the Interim Tobacco Claimant Coordinator shall incur no liability or obligation as a

result of his appointment or the carrying out of the provisions of this Order, save and except for

any gross negligence or wilful misconduct on his part. Nothing in this Order shall derogate from

the protections afforded a person pursuant to Section 142 of the Courts of Justice Act (Ontano).
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VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

45. THIS COURT ORDERS that the priorities of the Administration Charge, the

Interim Tobacco Claimant Coordinator Charge, the Directors' Charge, and the Sales and Excise

Tax Charge (collectively, the "Charges"), as among them, shall be as follows:

(a) First - Administration Charge (to the maximum amount of $5 million) and the

Interim Tobacco Claimant Coordinator Charge (to the maximum amount of $1

million), pari passu;

(b) Second - Directors' Charge (to the maximum amount of $16 million); and

(c) Third - the Sales and Excise Tax Charge (to the maximum amount of $580 million).

46. THIS COURT ORDERS that the filing, registration or perfection of the Charges

shall not be required, and that the Charges shall be valid and enforceable for all purposes, including

as against any right, title or interest filed, registered, recorded or perfected subsequent to the

Charges coming into existence, notwithstanding any such failure to file, register, record or perfect.

47. THIS COURT ORDERS that each of the Charges shall constitute a charge on the

Property and such Charges shall rank in priority to all other security interests, trusts, liens, charges

encumbrances, and claims of secured creditors, statutory or otherwise (collectively, the

"Encumbrances") in favour of any Person in respect of such Property save and except for:

(a) purchase-money security interests or the equivalent security interests under various

provincial legislation and financing leases (that, for greater certainty, shall not

include trade payables);

(b) statutory super-priority deemed trusts and liens for unpaid employee source

deductions;

deemed trusts and liens for any unpaid pension contribution or deficit with respect

to the DB Plans, the DC Plan (as such terms are defined in the Thauvette Affidavit)

and any of the Applicants' other pension plans, but only to the extent that any such

(c)
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deemed trusts and liens are statutory super-priority deemed trusts and liens afforded

priority by statute over all pre-existing Encumbrances granted or created by

contract; and

(d) liens for unpaid municipal property taxes or utilities that are given first priority over

other liens by statute.

48. THIS COURT ORDERS that except as otherwise expressly provided for herein, or

as may be approved by this Court, the Applicants shall not grant any Encumbrances over any

Property that rank in priority to, or pari passu with, any of the Charges unless the Applicants also

obtain the prior written consent of the Monitor and the beneficiaries of the Charges affected

thereby (collectively, the "Chargees"), or further Order of this Court'

49. THIS COURT ORDERS that each of the Charges shall not be rendered invalid or

unenforceable and the rights and remedies of the Chargees thereunder shall not otherwise be

limited or impaired in any way by (a) the pendency of these proceedings and the declarations of

insolvency made herein; (b) any application(s) for bankruptcy order(s) issued pursuant to the

Bankruptcy and Insolvency Act ("BIA"), or any bankruptcy order made pursuant to such

applications; (c) the filing of any assignments for the general benefit of creditors made pursuant to

the BIA; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants,

prohibitions or other similar provisions with respect to borrowings, incurring debt or the creation

of Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or other

agreement (collectively, an "Agreement") which binds the Applicants, and notwithstanding any

provision to the contrary in any Agreement:

(a) the creation of the Charges shall not create or be deemed to constitute a breach by

the Applicants of any Agreement to which it is a party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a result

of any breach of any Agreement caused by or resulting from the creation of the

Charges; and
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(c) the payments made by the Applicants pursuant to this Order and the granting of the

Charges do not and will not constitute preferences, fraudulent conveyances,

transfers at undervalue, oppressive conduct, or other challengeable or voidable

transactions under any applicable law.

50. THIS COURT ORDERS that any Charge created by this Order over leases of real

property in Canada shall only be a Charge in the Applicants' interest in such real property leases.

SERVICE AND NOTICE

51. THIS COURT ORDERS that the Monitor shall (i) without delay, publish in The

Globe and Mail (National Edition) and La Presse a notice containing the information prescribed

under the CCAA as well as the date of the Comeback Motion (as defined below) and advising of

the appointment of the Interim Tobacco Claimant Coordinator, (ii) within five days after the date

of this Order or as soon as reasonably practicable thereafter, (A) make this Order publicly available

in the manner prescribed under the CCAA, (B) send, in the prescribed manner, a notice (which

shall include the date of the Comeback Motion) to every known creditor who has a claim

(contingent, disputed or otherwise) against the Applicants of more than $5,000, except with respect

to (I) Tobacco Claimants, in which cases the Monitor shall only send a notice to the Interim

Tobacco Claimant Coordinator and to counsel of record in the applicable Pending Litigation (if

any) and (II) in the case of beneficiaries of the DB Plans, the DC Plan (as such terms are defined

in the Thauvette Affidavit) and any of the Applicants' other pension plans, in which case the

Monitor shall only send a notice to the trustees of each of the DB Plans, the DC Plan and the

Applicants' other pension plans, and the Retraite Qu6bec, and (C) prepare a list showing the names

and addresses of those creditors and the estimated amounts of those claims, and make it publicly

available in the prescribed manner, all in accordance with Section 23(1)(a) of the CCAA and the

regulations made thereunder. The list referenced in subparagraph (C) above shall not include the

names, addresses or estimated amounts of the claims of those creditors who are individuals or any

personal information in respect of an individual.

52. THIS COURT ORDERS that notice of the appointment of the Interim Tobacco Claimant

Coordinator shall be provided to the Tobacco Clairnants by:

(a) notice on the Case Website (as defined herein) posted by the Monitor;
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(b) advertisements published without delay by the Monitor in The Globe and Mail

(National Edition) and La Presse, which advertisements shall be in addition to the

advertisement required under paragraph 51 hereof, and which shall be run on two

non-consecutive days following the day on which the advertisement set out in

paragraph 51 is run; and

(c) delivery by the Applicants of a copy of this Order to counsel of record in the

applicable Pending Litigation, who shall thereafter (D post notice of the

appointment of the Interim Tobacco Claimant Coordinator on their respective

websites and (ii) deliver notice of the appointment of the Interim Tobacco Claimant

Coordinator to each representative plaintiff;

53. THIS COURT ORDERS that notice of any motions or other proceedings to which

the Tobacco Claimants are entitled or required to receive in these CCAA proceedings and in

respect of which the Interim Tobacco Claimant Coordinator has the authority to represent the

Tobacco Claimants may be served on the Interim Tobacco Claimant Coordinator and, unless the

Court has ordered some other form of service, such service will constitute sufficient service and

any further service on Tobacco Claimants is dispensed with.

54. THIS COURT ORDERS that the E-Service Guide of the Commercial List (the

"Guide") is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Guide (which can be found on the Commercial List

website at htto : //www. ontariocourts. cal ce-directions/toronto/eservice-

commercial/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to

Rule 3.01(d) of the Rules of Civil Procedure andparagraph 13 of the Guide, service of documents

in accordance with the Guide will be effective on transmission. This Court further orders that a

Case Website shall be established by the Monitor in accordance with the Guide with the following

URL: http://cfcanada.fticonsulting.com/imperialtobacco ("Case Website").

55. THIS COURT ORDERS that if the service or distribution of documents in

accordance with the Guide is not practicable, the Applicants and the Monitor are aI liberty to serve

or distribute this Order, any other materials and orders in these proceedings, and any notices or

other conespondence, by forwarding true copies thereof by prepaid ordinary mail, courier,
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personal delivery, facsimile or other electronic transmission to the Applicants' creditors or other

interested parties at their respective addresses as last shown on the records of the Applicants and

that any such service or distribution by courier, personal delivery, facsimile or other electronic

transmission shall be deemed to be received on the date of forwarding thereof, or if sent by ordinary

mail, on the third business day after mailing.

56. THIS COURT ORDERS that the Applicants are authorized to rely on the notice

provided in paragraph 51 to provide notice of the comeback motion to be heard on a date to be set

by this Court upon the granting of this Order (the "Comeback Motion") and shall only be required

to serve motion materials relating to the Comeback Motion, in accordance with the Guide, upon

those parties who serve a Notice of Appearance in this proceeding prior to the date of the

Comeback Motion.

57. THIS COURT ORDERS that the Monitor shall create, maintain and update as

necessary a list ofall Persons appearing in person or by counsel in this proceeding (the "Service

List"). The Monitor shall post the Service List, as may be updated from time to time, on the Case

Website as part of the public materials to be recorded thereon in relation to this proceeding.

Notwithstanding the foregoing, the Monitor shall have no liability in respect of the accuracy of or

the timeliness ofmaking any changes to the Service List. The Monitor shall manage the scheduling

of all motions that are brought in these proceedings.

58. THIS COURT ORDERS that the Applicants and the Monitor and their counsel

are atliberty to serve or distribute this Order, any other materials and orders as may be reasonably

required in these proceedings, including any notices, or other correspondence, by forwarding true

copies thereof by electronic message to the Applicants' creditors or other interested parties and

their advisors. For greater certainty, any such distribution or service shall be deemed to be in

satisfaction of a legal or juridical obligation, and notice requirements within the meaning of clause

3(c) of the Electronic Commerce Protection Regulations, Reg. 8100 2-175 (SOR/DORS).

GENERAL

59. THIS COURT ORDERS that the Applicants or the Monitor may from tirne to tirne

apply to this Court to arnend, vary, supplement or replace this Order or for advice and directions
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concerning the discharge of their respective powers and duties under this Order or the

interpretation or application of this Order.

60. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from

acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the

Applicants, the Business or the Property.

61. THIS COURT HEREBY REQUESTS the aid and recognition of any court,

tribunal, regulatory or administrative body having jurisdiction in Canada, in the United States or

any other country, to give effect to this Order and to assist the Applicants, the Monitor and their

respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and

administrative bodies are hereby respectfully requested to make such orders and to provide such

assistance to the Applicants and to the Monitor, as an officer of this Court, as may be necessary or

desirable to give effect to this Order, to grant representative status to the Monitor in any foreign

proceeding, or to assist the Applicants and the Monitor and their respective agents in carrying out

the terms of this Order.

62. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty

and is hereby authorized and empowered to apply to any court, tribunal, regulatory or

administrative body, wherever located, for the recognition of this Order and for assistance in

carrying out the terms of this Order, and that the Monitor is authorized and empowered to act as a

representative in respect of the within proceedings for the purpose of having these proceedings

recognized in a jurisdiction outside Canada.

63. THIS COURT ORDERS that any interested party (including the Applicants, BAT,

BATIF, and the Monitor) may apply to this Court to vary or amend this Order on not less than

seven (7) days' notice to any other party or parties likely to be affected by the order sought or upon

such other notice, if any, as this Court may order.

64. THIS COURT ORDERS that this Order and all of its provisions are effective as of

12:01 a.m. Eastem Standard/Daylight Tirne on the date of this Order (the "Effective Time") and

that frorn the Effective Time to the tirne of the granting of this Order any action taken or notice

given by any creditor of the Applicants or by any other Person to commence or continue any

enforcement, realization, execution or other rernedy of any kind whatsoever against the Applicant,
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the Property, the Business or the funds deposited pursuant to the Deposit Posting Order shall be

deemed not to have been taken or given, as the case may be.
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SCHEDULE ('A''

PENDING LITIGATION

A. Medicaid Claim Litieation

Jurisdiction File Date &
Court F'ile No.

Plaintiff(s)

I Alberta Iwe8,2012;
1201-01314
(Calgary)

Her Majesty in Right of
Alberta

Altria Group, Inc.; B.A.T Industries p.1.c.;

British American Tobacco (Investments)
Limited; British American Tobacco p.1.c.;

Canadian Tobacco Manufacturers Council;
Carreras Rothmans Limited; Imperial Tobacco
Canada Limited; JTI-MacDonald Corp.; Philip
Morris Intemational, Inc.; Philip Morris USA,
Inc.; R.J. Reynolds Tobacco Company; R.J.

Reynolds Tobacco Intemational, Inc.;
Rothmans, Benson & Hedges Inc.; and

Rothmans Inc.

2 British
Columbia

Iantary 24,
2001, further
amended
February 17,
2011; S010421
(Vancouver)

Her Majesty the Queen rn
right of British Columbia

Imperial Tobacco Canada Limited, Rothmans,
Benson & Hedges Inc., Rothmans Inc., JTI-
Macdonald Cotp., Canadian Tobacco
Manufacturers' Council, B.A.T Industries p. L c.,

British American Tobacco (Investments)
Lirnited, Carreras Rothmans Limited, Philip
Morris Incorporated, Philip Morris
International, Inc., R. J. Reynolds Tobacco
Company, R. J. Reynolds Tobacco
International, Inc., Rothmans International
Research Division and Ryesekks p.l.c.

J Manitoba May 31,2012,
amended
October 16,
2012; Cl 12-
0t-1812'7
(Winnipeg)

Her Majesty the Queen in
right ofthe Province of
Manitoba

Rothmans, Benson & Hedges Inc., Rothmans,
Inc., Altria Group, Inc., Philip Morris U.S.A.
Inc., Philip Morris International, Inc., JTI-
MacDonald Corp., R.J. Reynolds Tobacco
Company, R.J. Reynolds Tobacco International
Inc., Imperial Tobacco Canada Limited, British
American Tobacco p.l.c., B.A.T Industries
p.l.c., British American Tobacco (Investments)
Limited, Carreras Rothmans Limited, and

Canadian Tobacco Manufacturers' Council

4 New
Brunswick

March 13,
2008;
F/C/88/08
(Fredericton)

Her Majesty the Queen in
right of the Province of
New Brunswick

Rothmans Inc., Rothmans, Benson & Hedges
Inc., Carreras Rothmans Limited, Altria Group,
Inc., Phillip Morris U.S.A. Inc., Phillip Morris
Intemational Inc., JTI-MacDonald Corp., R.J.

Reynolds Tobacco Company, R.J. Reynolds
Tobacco Intemational Inc., Imperial Tobacco
Canada Limited, British American Tobacco
p.l.c., B.A.T Industries p.l.c., British American
Tobacco (Investments) Limited and Canadian
Tobacco Manufacturers' Council
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Jurisdiction File Date &
Court File No.

Plaintiff(s) Defendant(s)

5 Newfoundland
and Labrador

February 8,

201 1, amended
Iute 4,2014;
0lG. No. 0826
(St. John's)

Attorney General of
Newfoundland and

Labrador

Rothmans Inc., Rothmans, Benson & Hedges
Inc., Carreras Rothmans Limited, Altria Group,
Inc., Philip Morris USA Inc, Philip Monis
International Inc., JTI-MacDonald Corp., RJ

Reynolds Tobacco Company, RJ Reynolds
Tobacco International Inc., Imperial Tobacco
Canada Limited, British American Tobacco
p.l.c., B.A.T Industries p.l.c, British America
Tobacco (Investments) Limited and Canadian
Tobacco Manufacturers' Council

6 Nova Scotia January 2,

2015;
4348681737868
(Halifax)

Her Majesty The Queen in
Right of the Province of
Nova Scotia

Rothmans, Benson & Hedges Inc., Rothmans
Inc., Altria Group, Inc., Philip Morris U.S.A.
Inc, Philip Morris International Inc., JTI-
MacDonald Corp., R.J. Reynolds Tobacco
Company, R.J. Reynolds Tobacco International
Inc., Imperial Tobacco Canada Limited, British
American Tobacco p.l.c., B.A.T Industries
p.l.c., British American Tobacco (Investments)
Limited, Carreras Rothmans Limited and

Canadian Tobacco Manufacturers' Council.

1 Ontario Amended
December 11,
2009, amended
as amended
August 25,
2010, fresh as

amended
March 28,
2014, amended
fresh as

amended, April
20,2016; CY-
09-38"1984
(Toronto)

Her Majesty the Queen in
right of Ontario

Rothmans Inc., Rothmans, Benson & Hedges
Inc., Carreras Rothmans Limited, Altria Group,
Inc., Phillip Morris U.S.A. Inc., Phillip Morris
International Inc., JTI-MacDonald Corp., R.J.

Reynolds Tobacco Company, R.J. Reynolds
Tobacco International Inc., Imperial Tobacco
Canada Limited, British American Tobacco
p.l.c., B.A.T Industries p.l.c., British American
Tobacco (Investments) Limited and Canadian
Tobacco Manufacturers' Council

8 Prince Edward
Island

September 10,

2012, amended
October 17,

2012; SI GS-
25019
(Charlottetown)

Her Majesty the Queen rn
right of the Province of
Prince Edward Island

Rothmans, Benson & Hedges Inc., Rothmans,
Inc., Altria Group, Inc., Philip Morris U.S.A.
Inc., Philip Morris International, Inc., JTI-
MacDonald Corp., R.J. Reynolds Tobacco
Company, R.J. Reynolds Tobacco International
Inc., Imperial Tobacco Canada Limited, British
American Tobacco p.1.c., B.A.T Industries
p.l.c., British American Tobacco (Investments)
Limited, Carreras Rothmans Limited, and

Canadian Tobacco Manufacturers' Council

9 Quebec June 8,2012;
500- I 7-
012363-123
(Mont16al)

Procureur g6neral du

Qu6bec

Imp6rial Tobacco Canada Limit6e, B.A.T
Industries p.l.c., British American Tobacco
(lnvestrnents) Limited, Carreras Rothmans
Limited, Rothrnans, Benson & Hedges, Philip
Monis USA Inc., Philip Morris Intemational
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B. Tobacco Claim ,ifisation - Certified and Class Actions

Jurisdiction
File Date &

Court FiIe No.
Plaintiff(s) Defendant(s)

Inc., JTI-MacDonald Corp., R.J. Reynolds
Tobacco Company, R.J. Reynolds Tobacco
Intemational, Inc., et Conseil Canadien de

Fabricants des Produits du Tabac

l0 Saskatchewan Amended
October 5,
2012;Q.B.
ffi12412
(Saskatoon)

The Government of
Saskatchewan

Rothmans, Benson & Hedges Inc., Rothmans
Inc., Altria Group, Inc., Philip Morris
International, Inc., JTl-Macdonald Corp., R.J.

Reynolds Tobacco Company, R.J. Reynolds
Tobacco International Inc., Imperial Tobacco
Canada Limited, British American Tobacco
p.l.c., B.A.T Industries p.l.c., British American
Tobacco (Investments) Limited, Carreras
Rothmans Limited, and Canadian Tobacco
Manufacturers' Council

Jurisdiction
Date Filed;

Court File No.

(Representative)
Plaintiff

Alberta June 15,2009;
0901-08964
(Calgary)

Linda Dorion Canadian Tobacco Manufacturers' Council,
B.A.T Industries p.l.c., British American
Tobacco (Investments) Limited, British
American Tobacco p.l.c., Imperial Tobacco
Canada Limited, Altria Group, Inc., Phillip
Morris Incorporated, Phillip Morris
International, Inc., Phillip Morris U.S.A. Inc.,
R.J. Reynolds Tobacco Company, R.J.

Reynolds Tobacco, International, Inc., Carreras
Rothmans Limited, JTI-MacDonald Corp.,
Rothmans, Benson & Hedges Inc., Rothmans
Inc., Ryesekks p.l.c.

2 British
Columbia

May 8,2003;
L 031300
(Vancouver)

John Smith

(a.k.a., Kenneth Knight)

Imperial Tobacco Canada Ltd

J British
Columbia

June 25, 2010;
t0-2180
(Victoria)

Barbara Bourassa on
behalf of the Estate of
Mitchell David Bourassa

Imperial Tobacco Canada Limited, B.A.T
Industries p.l.c., British American Tobacco
(Investments) Limited, British American
Tobacco p.l.c., Altria Group, Inc. Phillip
Morris International, Inc., Phillip Morris
U.S.A. Inc., R.J. Reynolds Tobacco Company,
R.J. Reynolds Tobacco International, Inc.,
Carreras Rothmans Limited, JTI-MacDonald
Corp., Rothmans, Benson & Hedges Inc.,
Rothmans Inc., Ryesekks p.l.c. and Canadian
Tobacco Manufacturers' Council'

I Bri,i.h Arnerican Tobacco p.l.c. and Carreras Rotlrnrans Linritecl have lreen releasecl from this action.
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Jurisdiction
Date Filed;

Court File No.

(Representative)
Plaintiff

Defendant(s)

4 British
Columbia

June 25, 2010;
t0-2'769
(Victoria)

Roderick Dennis
McDermid

Imperial Tobacco Canada Limited, B.A.T
Industries p.l.c., British American Tobacco
(Investments) Limited, British American
Tobacco p.l.c., Altria Group, Inc., Phillip
Morris Intemational, Inc., Phillip Morris
U.S.A. Inc., R.J. Reynolds Tobacco Company,
R.J. Reyrolds Tobacco International, Inc.,
Carreras Rothmans Limited, JTI-MacDonald
Corp., Rothmans, Benson & Hedges Inc.,
Rothmans Inc., Ryesekks p.l.c. and Canadian
Tobacco Manufacturers' Council2

5 Manitoba June 2009;
ct09-01-614',79
(Winnipeg)

Deborah Kunta Canadian Tobacco Manufacturers' Council,
B.A.T Industries p.l.c., British American
Tobacco (Investments) Limited, British
American Tobacco p.l.c., Imperial Tobacco
Canada Limited, Altria Group, Inc., Phillip
Morris Incorporated, Phillip Morris
International Inc., Phillip Monis U.S.A. Inc.,
R.J. Reynolds Tobacco Company, R.J.

Reynolds Tobacco, International, Inc., Carreras
Rothmans Limited, JTI-MacDonald Corp.,
Rothmans, Benson & Hedges Inc., Rothmans
Inc and Ryesekks p.l.c.

6. Nova Scotia June 18,2009;
312869 2009
(Halifax)

Ben Semple Canadian Tobacco Manufacturers' Council,
B.A.T Industries p.l.c., British American
Tobacco (Investments) Limited, British
American Tobacco p.l.c., Imperial Tobacco
Canada Limited, Altria Group, Inc., Phillip
Morris Incorporated, Phillip Morris
International, Inc., Phillip Morris U.S.A. Inc.,
R.J. Reynolds Tobacco Company, R.J.

Reynolds Tobacco, International, Inc., Carreras
Rothmans Limited, JTI-MacDonald Corp.,
Rothmans, Benson & Hedges Inc., Rothmans
Inc., Ryesekks p.l.c.

Ontario December 2,

2009;64151
(London)

The Ontario Flue-Cured
Tobacco Growers'
Marketing Board, Andy J

Jacko, Brian Baswick,
Ron Kichler and Arpad
Dobrentey

Imperial Tobacco Canada Limited, which is to

be heard together with similar actions against
Rothmans, Benson & Hedges Inc., and JTI-
MacDonald Corp.

8 C)ntario June 27 ,2012;
53194112
(St. Catharines)

Suzanne Jacklin Canadian Tobacco Manufacturers' Council,
B.A.T Industries p.l.c., British American
Tobacco (Investments) Limited, British
American Tobacco p.l.c., Imperial Tobacco
Canada Limited, Altria Group, Inc., Phillip
Morris Incorporated, Phillip Morris
International Inc., Phillip Morris U.S.A. Inc.,

2 Bri,i.h Anrelican Tobacco p.l.c. ancl Carleras Rothmans Limited have been releasecl frorn this action.
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C. Tobacco Claim Litigation - Individual Actions

3 B.a.T Inclustlics p.l.c., British Anrerican Tobacco (lnvcstrnents) Linritecl, British Arnerican Tobacco p.l.c. have been releasecl

Jurisdiction
Date Filed;

Court File No.

(Representative)
Plaintiff Defendant(s)

R.J. Reynolds Tobacco Company, R.J.

Reynolds Tobacco, International, Inc., Carreras
Rothmans Limited, JTI-MacDonald Corp.,
Rothmans, Benson & Hedges Inc., Rothmans
Inc., Ryesekks p.l.c

9 Quebec September 30,
2005; 500-06-
000070-983
(Montreal)

Christine Fortin, C6cilia
L6tourneau and Joseph
Mandelman

Imperial Tobacco Canada Ltd., Rothmans,
Benson & Hedges Inc. and JTl-Macdonald
Corp.

l0 Quebec September 29,
2005; 500-06-
000076-980
(Montreal)

Conseil Quebecois Sur Le
Tabac Et La Sante and
Jean-Yves Blais

Imperial Tobacco Canada Ltd., Rothmans,
Benson & Hedges Inc. and JTI Macdonald
Corp.

11 Saskatchewan July 10,2009;
1036 of2009;
(June 12,2009;
916 of2009
never served)
(Regina)

Thelma Adams Canadian Tobacco Manufacturers' Council,
B.A.T Industries p.l.c., British American
Tobacco (Investments) Limited, British
American Tobacco p.l.c., Imperial Tobacco
Canada Limited, Altria Group, Inc., Phillip
Morris Incorporated, Phillip Morris
International Inc., Phillip Morris USA Inc., R.J
Reynolds Tobacco Company, R.J. Reynolds
Tobacco, International, Inc., Carreras
Rothmans Limited, JTI-MacDonald Corp.,
Rothmans, Benson & Hedges Inc., Rothmans
Inc. and Ryesekks p.l.c.3

Jurisdiction
Date Filed;

Court File No.

(Representative)
Plaintiff

Nova Scotia February 20,
2002, 177 663
(Halifax)

Peter Stright Imperial Tobacco Canada Limited

2. Ontario May 1,1997 ,

amended May
25, 1998; fresh
as amended
March 28,2004;
cl7113197
(Milton)

Ljubisa Spasic as estate

trustee of Mirjana
Spasic

Imperial Tobacco Limited and Rothmans,
Benson & Hedges Inc.

J C)ntario Amended
September 8,

2014;00-CV-

Ragoonanan e/ a/. Imperial Tobacco Canada Limited

fronr this action
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I 83 I 65-CP00
(Toronto)

4 Ontario June 30, 2003;
t442l03
(London)

Scott Landry Imperial Tobacco Canada Limited

5 Ontario June 12,1997;
21513197
(North York)

Joseph Battaglia Imperial Tobacco Canada Limited

6. Quebec December 8,
2016;750-32-
700014-163
(Saint-
Hyacinthe)

Roland Bergeron Imperial Tobacco Canada Limited



SCHEDULE 668''

ITCAN SUBSIDIARIES

Imperial Tobacco Services Inc.
Imperial Tobacco Products Limited
Marlboro Canada Limited
Cameo Inc.
Medallion Inc.
Allan Ramsay and Company Limited
John Player & Sons Ltd.
Imperial Brands Ltd.
2004969 Ontario Inc.
Construction Romir Inc.
Genstar Corporation
Imasco Holdings Group, Inc.
ITL (USA) limited
Genstar Pacifi c Corporation
Imasco Holdings Inc.
Southward Insurance Ltd.
Liggett & Myers Tobacco Company of Canada Limited



SCHEDULE 66C''

HEALTH CARE COSTS RECOVERY LEGISLATION

Alberta Crown's Right of Recovery Act, SA 2009, c C-35

British Columbia Tobacco Damages and Health Care Costs Recovery Act, SBC 2000, c 30

Manitoba The Tobacco Damages Health Care Costs Recovery Act, SM 2006, c 18

NewBrunswick Tobacco Damages and Health Care Costs Recovery A'ct, SNB 2006, c T-
7.5

Newfoundland and Labrador Tobacco Health Care Costs Recovery Act, SNL 2001, cT-4.2

Nova Scotia Tobacco Health-Care Costs Recovery lcl, SNS 2005, c 46

Northwest Territories Proclaimed but not yet in force:

Tobacco Damages and Health Care Costs Recovery lcf, SNWT 2011, c
JJ

Nunavut Proclaimed but not yet in force:

Tobacco Damages and Health Care Costs Recovery Act, SNu 2010, c 31

Ontario Tobacco Damages and Health Care Costs Recovery Act,2009, SO 2009,
c13

Prince Edward Island Tobacco Damages and Heqlth Care Costs Recovery Act, SPEI2009, c 22

Qu6bec Tobqcco-related Damages and Health Care Costs Recovery Act,2009,
CQLR c R-2.2.0.0.1

Saskatchewan The Tobacco Damages and Health Care Costs Recovery Acl, SS 2007, c
T-14.2

Yukon N/A



IN THE MATTER OF the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as

amended

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
IMPERIAL TOBACCO CANADA LIMITED AND IMPBRIAL TOBACCO COMPANY
LIMITED

APPLICANTS

Court File No:

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

Proceeding commenced at Toronto

INITIAL ORDER

OSLER, HOSKIN & HARCOURT LLP
I First Canadian Place, P.O. Box 50
Toronto, ON M5X lB8

Deborah Glendinning (LSO# 3I070N)
Marc Wasserman (LSO# 44066M)
John A. MacDonald (LSO# 25884R)
Michael De Lellis (LSO# 48038U)

Tel: (416) 362-2lll
Fax: (416) 862-6666

Lawyers to the Applicants,
Imperial Tobacco Canada Limited
and Imperial Tobacco Company Limited

Matter No: 1144377





  

  

Court File No.    

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF IMPERIAL TOBACCO CANADA LIMITED 

AND IMPERIAL TOBACCO COMPANY LIMITED 

APPLICANTS 

AFFIDAVIT OF ERIC THAUVETTE 

(Sworn March 12, 2019) 

I, Eric Thauvette, of the City of Montreal, in the Province of Quebec, the Vice 

President and Chief Financial Officer of Imperial Tobacco Canada Limited (“ITCAN”), MAKE 

OATH AND SAY: 

1. This Affidavit is made in support of an application by ITCAN and its affiliated 

company Imperial Tobacco Company Limited (“ITCO”, and collectively with ITCAN, the 

“Applicants”) for an Initial Order and related relief under the Companies’ Creditors Arrangement 

Act, RSC 1985, c C-36, as amended (the “CCAA”). 

2. I joined ITCAN on August 12, 1996 as an Internal Auditor. In my current role as 

the Chief Financial Officer of ITCAN, I am responsible for all financial-related aspects of 

ITCAN’s business operations. I am also an officer and director of ITCO. As such, I have personal 

knowledge of the matters deposed to herein including, without limitation, the business affairs of 

both Applicants. Where I have relied on other sources for information, I have stated the sources of 

my belief and believe them to be true. In preparing this Affidavit, I have also consulted with other 
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members of the Applicants’ senior management team (the “Senior Management”) and reviewed 

certain information provided by financial advisors to the Applicants.  

3. This Affidavit is organized in the following sections: 

I. Introduction ............................................................................................................................. 3 

II. Corporate Structure of the Applicants ................................................................................. 8 

(a) Description of ITCAN and ITCO................................................................................... 10 

(b) Description of Other Entities.......................................................................................... 11 

III. The Business of the Applicants.......................................................................................... 15 

(a) Canadian Tobacco Industry ............................................................................................ 15 
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(g) Stock-Based Compensation Plans .................................................................................. 24 

(h) Post-Retirement and Post-Employment Benefits ........................................................... 27 

(i) Supply Chain .................................................................................................................. 28 

(j) Tax Bonds and Letters of Credit .................................................................................... 32 

(k) Banking and Cash Management System ........................................................................ 33 

(l) Comprehensive Agreement ............................................................................................ 38 

(m) Other Integral Services Provided by BAT and BAT Affiliates ..................................... 40 
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(h) Cash Flow Forecast ........................................................................................................ 63 
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I. Introduction 

4. ITCAN is primarily a tobacco importer. It is also an importer of Tobacco Heated 

Products (“THPs”) and Vaping Products (collectively with THPs, the “potentially reduced-risk 

products” or “PRRPs”). Its subsidiary, ITCO, is the exclusive distributor of tobacco products and 

PRRPs imported into Canada by ITCAN. ITCO sells 15 brands of cigarette products and PRRPs 

under various trademarks to approximately 26,825 retailers and 184 wholesalers. Collectively, the 

Applicants’ operations generated taxes payable to various levels of government totalling 

approximately $4.0 billion in 2018. Approximately 466 permanent, full-time and 98 contract 

employees across Canada rely on the continued existence of the Applicants for their livelihoods. 

Other key stakeholder groups include ITCAN’s ultimate parent company British American 

Tobacco, p.l.c. (“BAT”), retired employees, customers, landlords, suppliers, and contingent 

litigation creditors. 

5. The Applicants face an existential threat from litigation across Canada, including 

multiple class actions, government claims seeking to recover health care costs, and other ongoing 

proceedings (collectively the “Tobacco Litigation”). While the Applicants dispute liability and 

entitlement to remedial relief, the plaintiffs in the Tobacco Litigation seek hundreds of billions of 
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dollars in damages in the aggregate, which exceeds the Applicants’ total assets by many orders of 

magnitude.  

6. In particular, on March 1, 2019, the Court of Appeal for Quebec issued an appeal 

judgment that condemns ITCAN to pay a potential maximum amount that, with interest, is over 

$9 billion in the Letourneau and Blais class actions in Quebec (bearing court file numbers 500-06-

00070-983 and 500-06-000076-80). A copy of the Quebec Court of Appeal’s judgment (the 

“Quebec Appeal Judgment”) is attached as Exhibit “A”. An English summary of the Quebec 

Appeal Judgement is attached as Exhibit “B”. 

7. As the Applicants do not have the financial resources to pay their current and 

contingent liabilities, they are insolvent and believe that it is in their best interests and the best 

interests of all of their stakeholders to engage in a restructuring process with the overriding 

objective of resolving all claims brought or that could be brought under applicable law in relation 

to the development, manufacturing, production, marketing, advertising of, any representations 

made in respect of, the purchase, sale, and use of, or exposure to, the Tobacco Products,1 including 

but not limited to the claims in the Tobacco Litigation (collectively the “Tobacco Claims”) in a 

controlled and orderly process under Court supervision. 

8. In the interim, the Applicants intend to carry on business in the ordinary course to 

preserve the overall value of the business enterprise in the interests of all stakeholders. 

                                                 
1 As defined in the proposed Initial Order, “Tobacco Products” means tobacco or any product made or derived 

from tobacco or containing nicotine that is intended for human consumption, including any component, part, or 

accessory of or used in connection with a tobacco product, including cigarettes, cigarette tobacco, roll your own 

tobacco, smokeless tobacco, electronic cigarettes, vaping liquids and devices, heat-not-burn tobacco, and any 

other tobacco or nicotine delivery systems and shall include materials, products and by-products derived from or 

resulting from the use of any tobacco products. 
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9. The Applicants are proposing that the Honourable Warren K. Winkler (the 

“Tobacco Claimant Representative”) be appointed by the Court with the mandate to represent the 

interests of all persons with any Tobacco Claim (the “Tobacco Claimants”), other than the federal, 

provincial and territorial governments of Canada (the “Government Claimants”), in negotiating a 

settlement with the Applicants and others. In the Initial Order, the Applicants are requesting that 

the Tobacco Claimant Representative be appointed on an interim basis until April 30, 2019, or a 

later date agreed to by the Applicants and the Monitor (the “Interim Period”). The Applicants 

propose to commence stakeholder discussions immediately with the assistance of the proposed 

Monitor and the court-appointed Tobacco Claimant Representative. 

10. The Applicants seek a standard stay of proceedings with respect to the Applicants 

and that the stay be extended to (a) the Applicants’ wholly owned non-applicant subsidiaries; and 

(b) Liggett & Myers Tobacco Company of Canada Limited (“Liggett & Myers”), in which ITCAN 

holds a 50% voting interest and 70% equity participation. The rationale for extending the stay of 

proceedings to these non-applicant entities is that they are highly integrated with the Applicants 

and are indispensable to the Applicants’ business and restructuring: certain of these non-applicant 

entities hold the trademarks or other assets of ITCAN, while others provide services to ITCAN, 

share the cash management system with ITCAN, or have guaranteed certain ITCAN debts from 

time to time. 

11. The Applicants also seek to extend the stay of proceedings to BAT and certain of 

BAT’s affiliates2 (collectively, the “BAT Affiliates”), but only in respect of the Tobacco Claims 

and proceedings related to the Applicants, their business, or their property. 

                                                 
2 B.A.T. International Finance p.l.c., B.A.T Industries p.l.c., British American Tobacco (Investments) Limited, 

Carreras Rothmans Limited, and entities related to or affiliated with them other than the Applicants and the 

ITCAN Subsidiaries (as defined in the Initial Order).  
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12. The Applicants believe that it is appropriate to extend this limited stay to BAT and 

the BAT Affiliates for several reasons. First, ITCAN, BAT, and the BAT Affiliates are named as 

co-defendants in class actions and health care recovery proceedings across Canada and are alleged 

to be jointly and severally liable for having engaged in a conspiracy to suppress information 

regarding the dangers of smoking and to encourage smoking. These claims against ITCAN, BAT, 

and the BAT Affiliates can only be effectively determined in one forum. Moreover, permitting the 

claims to continue against BAT and the BAT Affiliates while they are also being resolved in the 

CCAA proceedings creates the risk of inconsistent outcomes. The Applicants therefore seek a stay 

of proceedings in favour of BAT and the BAT Affiliates with the objective of facilitating a global 

resolution of the Tobacco Claims.  

13. Second, a stay of proceedings in favor of BAT and the BAT Affiliates will allow 

ITCAN, BAT, and the BAT Affiliates to focus on developing and implementing a plan of 

compromise or arrangement without the costs and distraction that would inevitably ensue if 

plaintiffs continued pursuing the Tobacco Litigation against BAT and the BAT Affiliates at the 

same time as this CCAA proceeding. Given the nature of the Tobacco Claims, I believe that BAT 

and the BAT Affiliates would require considerable assistance and involvement of ITCAN 

personnel and resources if the Tobacco Litigation were to continue against them. 

14. As described below, the legal tobacco industry is highly regulated and taxed. But, 

according to  estimates from 2016, the illegal tobacco industry constitutes almost one quarter of 

the Canadian tobacco market.3 The unlawful production, distribution, and sale of cigarettes in 

                                                 
3  Christian Leuprecht, Smoking Gun: Strategic Containment of Contraband Tobacco and Cigarette Trafficking in 

Canada (2016, Macdonald-Laurier Institute) at p. 13-15 [Leuprecht, “Smoking Gun”]; See also: RCMP Report, 

Contraband Tobacco Enforcement Strategy (2013, http://publications.gc.ca/collections/collection_2013/grc-

rcmp/PS64-109-2013-eng.pdf) [RCMP, “Contraband Enforcement”]; Public Safety Canada, The Status Of The 

Contraband Tobacco Situation In Canada – Report to the Minister of Public Safety by the Task Force on Illicit 

Tobacco Products (2009, Public Safety Canada) [Public Safety Canada, “The Status of Contraband”]. 

http://publications.gc.ca/collections/collection_2013/grc-rcmp/PS64-109-2013-eng.pdf
http://publications.gc.ca/collections/collection_2013/grc-rcmp/PS64-109-2013-eng.pdf
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Canada has reached unprecedented levels in recent years.4 I understand from industry, government 

and academic publications that this deprives Canadian governments of significant revenues,5 

finances criminal gangs and organized crime,6 fosters other criminal activities,7 and provides youth 

with easy and affordable access to tobacco products8 (a carton of 200 legally sold cigarettes costs 

upwards of $80, compared to $8-$50 for the same number of illegal cigarettes).9 The Canadian 

government recently announced that it will be introducing new and extensive regulations on 

tobacco products and their packaging following amendments to the Tobacco Act made via Bill S-

5. These new regulations will almost certainly drive even more consumers of legal and compliant, 

fully-taxed products to the illicit market. Among other things, I believe that the lack of product 

differentiation will allow contraband manufacturers to easily “mimic” the legal products and will 

dramatically impede regulatory and enforcement efforts.  

15. Accordingly, there are advantages to ITCAN and its co-defendants in the Tobacco 

Litigation resolving the outstanding claims in a fair and orderly manner and emerging from these 

restructuring proceedings as a going concern. Otherwise, it would not be unreasonable to foresee 

the illegal tobacco trade expanding to fill the void in the marketplace to meet the continuing 

demand for tobacco products. 

16. Based on my own knowledge of the Applicants’ business and discussions with 

Senior Management, I am confident that the Applicants can return to being viable businesses after 

a CCAA restructuring. This approach will preserve the underlying value of the Applicants’ 

business while facilitating the primary goal of developing a plan of compromise or arrangement 

                                                 
4  Leuprecht, “Smoking Gun” at p. 13; See also RCMP, “Contraband Enforcement” at p. 7. 
5  Leuprecht, “Smoking Gun” at p. 15. 
6  Leuprecht, “Smoking Gun” at p. 15; See also RCMP, “Contraband Enforcement” at p. 8. 
7  Public Safety Canada, “The Status of Contraband” at p. 1 and 3. 
8  RCMP, “Contraband Enforcement” at p. 12. 
9  Leuprecht, “Smoking Gun” at p. 6. 
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for the resolution of the Tobacco Claims in the most expeditious manner and under Court 

supervision. 

II. Corporate Structure of the Applicants 

17. ITCAN is a privately-held corporation incorporated under the Canadian Business 

Corporations Act, RSC 1985, c C-44, that is 100% owned by British American Tobacco 

International (Holdings) B.V., which is itself an indirect subsidiary of BAT. ITCO is a privately-

held direct subsidiary of ITCAN. The Applicants’ registered head offices are located in Brampton, 

Ontario. The Applicants amended their constating documents on October 4, 2017 to make 

Brampton the location of their registered head office. The Applicants’ central decision making 

function, both long-range and day-to-day, is exercised in Canada. 

18. The chart on the following page shows the organizational structure of the 

Applicants. ITCAN directly or indirectly owns 100% of the issued and outstanding shares of the 

entities included in the chart, with the exception of Liggett & Myers. Included in parentheses 

within the corporate organization chart is the respective jurisdiction of incorporation of each entity. 
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(a) Description of ITCAN and ITCO 

19. ITCAN is the parent company of ITCO and various other affiliated companies. 

Since July 2015, ITCAN purchases finished tobacco products from its affiliate British American 

Tobacco Mexico S.A. de C.V. (“BAT MX”) and imports them into Canada. ITCAN also buys a 

small amount of tobacco finished products from two other BAT affiliated companies. Additionally, 

ITCAN buys raw materials and pays an assembly fee to Bastos du Canada Limitée, a competitor, 

to manufacture a small amount of Marlboro and other branded cigarettes in Quebec which cannot 

be produced in Mexico due to trademark issues. 

20. ITCO buys finished cigarette products from ITCAN and sells and distributes them 

to third parties including wholesalers and retailers (including duty free retailers).10 ITCO also buys 

materials for roll-your-own cigarettes, such as paper booklets and tubes, from third-party suppliers 

and sells them to retailers. ITCO is responsible for the operation of all of the Applicants’ 

distribution centres in Canada.  

21. ITCO is the largest revenue generator of ITCAN’s subsidiaries. ITCO pays 

discretionary dividends annually to ITCAN from the profits that it earns from its operations. As of 

December 31, 2018, ITCO employs all of the Applicants’ employees who work in sales positions 

(approximately 255 full-time employees). 

                                                 
10 ITCO also buys the Glo Products and Vype Products from ITCAN, as described below, but sells them in some 

different channels than the conventional cigarette products. 
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22. The Applicants have also entered into new lines of business involving the PRRPs 

under various licensing agreements, which include:  

(a) a tobacco heating product and tobacco sticks named Glo, which creates an inhalable 

vapour by warming tobacco sticks at temperatures up to 240 degrees Celsius (in 

contrast to the conventional burning of tobacco); and 

(b) electronic cigarettes (“e-cigarettes”) and a liquid product named Vype, which is a 

battery-powered device that converts liquids such as liquid nicotine into a mist or 

vapor that the user inhales.  

23. ITCAN acquires these PRRPs from Nicoventures Trading Limited 

(“Nicoventures”), a BAT affiliate that sources the PRRPs from outside of Canada, and ITCAN 

earns  licensing fees for distributing the PRRPs in Canada. ITCAN began acquiring Glo heater and 

component parts as well as the tobacco sticks used in the heater (collectively, the “Glo Products”) 

from Nicoventures in April 2017, and began acquiring the Vype device and the liquids used in the 

Vype devices (collectively, the “Vype Products”) from Nicoventures in May 2018. 

(b) Description of Other Entities 

24. The following are ITCAN’s other wholly-owned Canadian subsidiaries as well as 

Liggett & Myers, with a short description of the function of each company: 

(a) Imperial Tobacco Services Inc. (“IT Services”): As of December 31, 2018, IT 

Services provides payroll services for nine individuals under contract with IT 

Services. These individuals are based in Canada and provide regional or global 

services to various affiliates. IT Services pays these salaries and then recoups the 

amounts plus a markup from the BAT-affiliated companies receiving services. 
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(b) Imperial Tobacco Products Limited, Marlboro Canada Limited, Cameo Inc., 

Medallion Inc., Allan Ramsay and Company Limited, John Player & Sons 

Ltd., and Imperial Brands Ltd. (collectively, the “Trademark Companies”): 

These companies hold various Canadian trademarks and have no employees or 

suppliers. The Trademark Companies earn royalties by licensing their trademarks 

to ITCAN. The Trademark Companies pay dividends annually to ITCAN. ITCAN 

pays income taxes on behalf of the Trademark Companies as none of these 

companies have their own bank accounts. All transactions are effected through 

intercompany journal transfers. 

(c) Liggett & Myers: This is a dormant Canadian company in which ITCAN has a 

50% voting interest and 70% equity participation. The company holds the Canadian 

trademark for Chesterfield. The Applicants distribute a small quantity of products 

with this trademark.  

(d) 2004969 Ontario Inc.: This Ontario corporation is dormant. It holds a small parcel 

of contaminated land from ITCAN’s former tobacco processing and storage 

operations. There are no outstanding orders to remediate and the Applicants are 

currently conducting Phase 1 & Phase 2 environmental assessments of the site. 

Remediation has not been carried out. There is no recent and precise estimate of the 

remediation costs although a reserve of approximately $5.8 million has been taken 

for that purpose since 2007. 

(e) Genstar Corporation (“Genstar”): This is a dormant Canadian company. 
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25. The following are ITCAN’s foreign subsidiaries, with a short description of the 

function of each company: 

(a) Imasco Holdings Group, Inc. (“IHGI”): IHGI is a largely dormant Delaware 

corporation that holds certain legacy obligations as a result of the historical 

acquisition and restructuring of various companies and businesses of Imasco 

Limited in the U.S. IHGI has no operations. ITCAN makes capital contributions as 

necessary to IHGI on a monthly basis and then writes off these amounts 

(approximately USD $7.0 million a year). IHGI holds various liabilities including: 

(i) certain workers’ compensation claim liabilities;  (ii) a U.S. tax-qualified defined 

benefit pension plan for approximately 2,534 former U.S. employees of Genstar 

Company, Hardee’s Food Systems Inc., and Fast Food Merchandisers Inc. (the 

“IHGI U.S. Pension Plan”); (iii) 2 leases; and (iv) potential liability with respect to 

unclaimed balances relating to the acquisition of Peoples Drug Stores Incorporated. 

Until recently, IHGI provided a post-retirement health benefit obligation for 

approximately 148 former employees of Genstar Company, Hardee’s Food 

Systems Inc., and Fast Food Merchandisers Inc. This plan was terminated by IHGI 

effective as of December 31, 2018, and participants are required to file any and all 

claims incurred on or before such date for eligible care, services or products under 

the plan on or before March 31, 2019. Various U.S. suppliers, supported by certain 

ITCAN employees, administer IHGI’s and IHGI’s subsidiaries’ liabilities. 

(b) ITL (USA) Limited (“ITL USA”): ITL USA is a dormant Delaware company that 

is a subsidiary of IHGI. It is subject to certain legacy obligations, including certain 
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contractual pension and deferred compensation obligations, that are described in 

greater detail in the section regarding pension benefits below. 

(c) Genstar Pacific Corporation: This is a dormant California company that is a 

subsidiary of ITL USA. On June 6, 2018, ITCAN received a letter alleging that it, 

as successor in interest to various entities formerly affiliated with Genstar Pacific 

Corporation, may be liable for certain environmental response costs incurred by the 

BKK Working Group in connection with landfills in West Covina, California, 

based on purported disposal of waste material at one of the landfills by various 

alleged Genstar-affiliated entities. The BKK Working Group has not commenced 

any action in relation to the environmental response costs and the parties have 

entered into a tolling agreement. ITCAN has also indirectly become aware of a 

letter dated August 13, 2018, sent by the U.S. Environmental Protection Agency, 

offering an opportunity to accept a “de minimis settlement offer” with respect to 

alleged environmental liability at the Casmalia Resources Superfund Site in 

Barbara County, California. The letter references alleged liability of various 

“Genstar” entities but ITCAN believes the allegations are in error.     

(d) Imasco Holdings Inc.: This is a dormant Delaware company that is a subsidiary of 

IHGI. 

(e) Southward Insurance Ltd.: This company was incorporated under the laws of 

Barbados as a licensed insurer. Its principal activity currently consists of managing 

the run off of various treaties, which involve the operation of retrocession pools 

with various insurance companies. The company is required by its insurance license 
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to maintain minimum levels of solvency and liquidity. These requirements have 

been met as at December 31, 2018. 

26. ITCAN’s subsidiaries (apart from ITCO) are not currently Applicants in these 

proceedings. However, ITCAN is seeking to extend the stay in these proceedings to its non-

Applicant subsidiaries. 

27. ITCAN receives dividends from certain of its subsidiaries calculated annually, 

which amounted to approximately $113 million in 2017 and $102 million in 2018. 

III. The Business of the Applicants 

(a) Canadian Tobacco Industry 

28. Five million adult Canadian consumers purchase tobacco products. ITCAN leads 

the industry with roughly 48% market share of all legal sales in 2018. The two other major 

Canadian manufacturers and distributors of tobacco products are JTI-Macdonald Corp. (“JTI”) and 

Rothmans Benson & Hedges Inc. (“RBH”). JTI was granted court protection under the CCAA in 

Ontario on March 8, 2019. 

29. The legal tobacco industry is highly regulated and taxed. In 2018, the Applicants’ 

operations generated approximately $4.0 billion in federal and provincial taxes ($590.7 million in 

Ontario alone). The manufacture, sale, and use of tobacco products are subject to numerous laws 

and regulations enacted at the federal, provincial, and municipal levels. Legislation in all 13 

provinces and territories bans retail display of cigarettes, and federal regulations restrict the use of 

nearly all ingredients. A few years ago, the government adopted a law to increase the size of 

graphic health warnings on cigarette packaging from 50% to 75% of the package surface.11 The 

                                                 
11 Tobacco Products Labelling Regulations (Cigarettes and Little Cigars), SOR/2011-177. 
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tax on tobacco products represents 64% or more of the retail price, depending on the province. 

Following the enactment of Bill S-5,12 Health Canada proposed the Tobacco Products Regulations 

(Plain and Standardized Appearance) that would implement further extensive regulations on 

tobacco products and their packaging, including measures that would standardize the appearance 

of tobacco products and packages, and prohibit any brand colours, logos and other images. The 

Department of Health published draft regulations and there was a consultation period until 

September 6, 2018.  

30. On the other hand, according to recent estimates, the percentage of Canadians who 

had smoked contraband doubled from 16.5% to 32.7% between 2006 and 2008.13 As of 2015, 

untaxed tobacco was estimated to  make up almost one quarter of the market.14 Based on industry, 

government and academic publications, the unlawful production, distribution, and sale of 

cigarettes in Canada has reached unprecedented levels in recent years, with over 50 illegal cigarette 

factories and roughly 300 smoke shacks in Ontario and Quebec situated, for the most part, on First 

Nations territories.15 There are more than 175 groups known or believed to be tied to organized 

crime that profit from illegal tobacco.16 If the legal producers of tobacco products in Canada ceased 

operating, I believe is very likely that the illegal tobacco trade will expand to fill the void in the 

marketplace to meet the continuing demand for tobacco products.  

                                                 
12 Bill S-5 was entitled “An Act to amend the Tobacco Act and the Non-smokers’ Health Act and to make 

consequential amendments to other Acts”. 
13  Leuprecht, “Smoking Gun” at p. 13. 
14  Leuprecht, “Smoking Gun” at p. 13. 
15  RCMP, “Contraband Enforcement” at p. 20 and 27. 
16  Leuprecht, “Smoking Gun” at p. 7. 
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(b) Products 

31. The Applicants offer a range of tobacco products, including cigarettes, tobacco 

heated products, and e-cigarettes. The following chart lists conventional cigarette-related products 

and the PRRPs that the Applicants offer: 

Product Brand 

Cigarettes • du MAURIER 

• John Player Standard 

• John Player Plus 

• John Player Special 

• Marlboro 

• Matinée 

• Medallion 

• Pall Mall 

• Peter Jackson 

• Player’s 

• Viceroy 

• Vogue 

• Avanti 

Fine cut tobacco (Roll 

your own) 
• Peter Jackson Special Cut 100% Red, Peter Jackson Menthol 

Special Cut 50% 

• Player’s Fine Cut, John Player Standard Rich Taste Special Cut 

50%, John Player Standard Rich Taste Special Cut 90% 

Tubes • Embassy 

• Peter Jackson Red 
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Product Brand 

• Player’s Blue, Player’s Red, Player’s Grey 

Cigarette paper • Player’s Booklets, Embassy Booklets, Zig Zag Booklets 

Potentially Reduced-

Risk Products 
• Glo 

• Vype 

 

32. The Applicants have their largest market share in Ontario (54.66% of their sales 

were in Ontario in 2018). They sell to approximately 9,236 stores in Ontario and generated 37% 

of their total revenue in 2018 in Ontario, more than in any other province. 

33. The Applicants also distribute the Glo tobacco heated product. ITCAN purchases 

the Glo Products from Nicoventures. The Glo Products are currently only sold to residents of 

British Columbia, Alberta, and Ontario. In British Columbia, Glo Products are sold (1) at one 

location called Taste & Circle in Vancouver operated by ITCO, which is described below; (2) 

online by ITCO, as described below; and (3) from retailers, including some duty-free retailers. In 

Ontario and Alberta, Glo Products are sold from retailers (including some duty-free retailers) and 

online. 

34. Since the passing of Bill S-5, the Applicants have begun selling their Vype e-

cigarette products in Canada to retailers, duty-free retailers, and online. ITCAN purchases both the 

Vype device and the liquids used in the device from Nicoventures as well. 

(c) Programs 

35. In 2017, the Applicants launched an online loyalty program for retailers and clerks 

to educate them about the Applicants’ products (the “Loyalty Program”). The Loyalty Program is 

maintained on a website operated by a third-party service provider named Comarch Canada Corp. 
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Participating retailers and store clerks were able to earn points that can be redeemed for modest 

gifts and prizes.17 These gifts and prizes are provided by KLF Media Inc. (also doing business as 

Loyalty Source) and Zeste Incentive, a third party that specializes in sourcing prizes for rewards 

programs. The Loyalty Program is currently under review.  

36. In 2017, the Applicants launched the Zyne Platform which allows individuals who 

register on the platform to receive tobacco information or brand-preference advertising and online 

publications. This information is only sent to persons who have been verified as adults. Equifax, 

Transunion, and Jumio provide online identification services to confirm whether a user is an adult 

and can therefore access the website based on the user’s first name, last name, date of birth, and 

address. The maintenance of the platform (including the publishing of content for online 

magazines and brand content that focuses on the du Maurier, Pall Mall, and John Player brands) 

is managed by ITCAN.  

37. ITCAN re-launched the Zyne Platform in the fourth quarter of 2018. The platform’s 

development is now managed by  Volume 7 Inc. but ownership and maintenance of the platform 

remains with ITCAN. 

(d) Real Estate and Leases 

38. ITCAN leases its registered head office space in Brampton and other office space 

in Montreal.  

39. One of ITCAN’s subsidiaries owns a small parcel of contaminated land in Ontario 

at the site of its former tobacco processing and storage operations.  

                                                 
17 As at December 31, 2018, the financial liability associated with these points was approximately $660,993. 
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40. ITCAN leases office space in Manhattan, New York where it is registered to do 

business and maintains its only place of business in the United States. ITCAN utilizes its New 

York office to assist in administering the funding of pension plans and certain other obligations of 

its subsidiaries in the United States, and to otherwise assist in the management of its interests in 

the United States. 

41. ITCO uses distribution centres located in Alberta, British Columbia, Newfoundland 

and Labrador, Ontario, and Quebec. ITCO has contracted with Ryder Integrated Logistics, a 

division of Ryder Truck Rental Canada Ltd. (“Ryder”), a leading provider of commercial 

transportation, logistics, and supply chain management solutions, to supply and operate all of the 

distribution centres in Canada, with the exception of one distribution centre in Newfoundland and 

Labrador that is supplied and operated by Baine Johnston Corporation (“BJC”).  

42. ITCO reimburses Ryder for all approved operating costs Ryder incurs on ITCO’s 

behalf, including leasing costs (which have been accounted for as operating leases) as well as 

amortization charged back on the carrying costs of property, warehouse and equipment (which 

have been accounted for as finance lease assets and obligations by the Applicants).18 At the end of 

the finance lease term, ITCO has the option to purchase the equipment at a nominal amount. 

Although Ryder entered into warehouse leases for the distribution centres, the leases specify that, 

subject to some limitations, the leases can be assigned by Ryder to ITCO under certain 

circumstances.  

                                                 
18 BJC is not reimbursed for operating costs. Instead, it receives a Base Fee for its services and an annual 

Improvements Amortization Fee. 
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43. On February 1, 2017, ITCO leased space in Vancouver, British Columbia in order 

to open a retail space. ITCO currently operates a retail space called “Taste and Circle” at this 

location, which is comprised of one adults-only section that sells Glo Products and accessories. 

44.  The Applicants intend to maintain their existing leases during the course of these 

proceedings. 

(e) Employees 

45. The Applicants employ approximately 466 permanent full-time employees in 

Canada who rely on the continued existence of the Applicants for their livelihoods. The following 

chart sets out the approximate number of the Applicants’ permanent employees by province as at 

December 31, 2018:  

Location Employees 

Quebec 268 

Ontario 103 

Alberta 29 

British Columbia 35 

Saskatchewan 7 

Manitoba 7 

Nova Scotia 7 

New Brunswick 6 

Newfoundland and Labrador 4 

Total (Approximately) 466 

 

46. In addition, as of December 31, 2018, the Applicants employed approximately 98 

contract employees on a full-time basis. 

47. The Applicants paid wages and salaries of approximately $70 million in 2018.  
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48. The Applicants do not anticipate any changes with respect to their employees as a 

result of this CCAA filing. 

(f) Pension Benefits 

49. The Applicants have three registered Canadian pension plans in place. The Imasco 

Pension Fund Society (“IPFS”) and the Imperial Tobacco Corporate Pension Plan (“ITCPP”) are 

registered, defined benefit pension plans (collectively, the “DB Plans”). The Imperial Tobacco 

Canada Limited Defined Contribution Pension Plan (the “DC Plan”) is a registered, defined 

contribution pension plan.  Benefits under the DB Plans are determined based on a formula which 

includes the employee’s years of service and final average remuneration. The DB Plans were 

closed to new members in May 2006; however there are still active employees who are DB Plan 

members. The DC Plan is provided for employees who joined the Applicants since May 2006.  

50. The DB Plans are registered in Quebec and both have an actuarial surplus on a 

“going concern” basis as of January 1, 2018. While the DB Plans are not currently fully funded on 

a solvency basis, I’m informed by Julien Ranger of Osler, Hoskin & Harcourt LLP (“Osler”) and 

believe that pension plans registered in Quebec are not required to be funded on a solvency basis. 

Since the DB Plans each have an actuarial surplus on a going concern basis, no amortization 

payments are required with respect to the DB Plans pursuant to the applicable Quebec pension 

legislation. ITCAN intends to continue to make “normal cost” payments or “current service” 

contributions and any legally required amortization payments in respect of the DB Plans and any 

required employer contributions to the DC Plan during the course of these proceedings. 

51. ITCAN has caused two irrevocable Letters of Credit (“LOCs”) to be issued in 

favour of the ITCPP and two LOCs to be issued in favour of the IPFS, as permitted by the 

Supplemental Pension Plans Act, C R-15.1, to partially offset the required pension contributions 
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for ITCPP and IPFS, as applicable. The total amount of these LOCs is approximately $68 million. 

Three of the LOCs are issued by the Bank of Nova Scotia (“BNS”) ($31 million) and one LOC is 

issued by HSBC Bank Canada (“HSBC”) ($37 million). 

52. If for any reason the pension administrator of the ITCPP or the IPFS makes a 

demand for payment in respect of any of these LOCs, the face value of the LOC becomes 

immediately payable into the ITCPP or the IPFS, as applicable. ITCAN must reimburse BNS 

within 5 business days after receiving notice from BNS of a drawing under an LOC issued by 

BNS. 

53. Similar LOC provisions require that ITCAN pay HSBC within 10 business days of 

HSBC making such a demand after a draw down on the LOC issued by HSBC. ITCAN does not 

have any bank accounts with HSBC. 

54. As mentioned above in the description of IHGI liabilities, there is also a U.S. tax 

qualified defined benefit pension plan (the “IHGI U.S. Pension Plan”), which Mark Maloney of 

King & Spalding LLP advises and I believe is subject to Title IV of the U.S. Employee Retirement 

Income Security Act of 1974, as amended (“ERISA”). ITCAN also intends to continue to make 

ordinary course payments in respect of the IHGI U.S. Pension Plan during the course of these 

proceedings.  

55. Detailed descriptions of these four pension plans as well as other (non-registered) 

pension and retirement savings obligations are summarized in a chart in Exhibit “C”. ITCAN also 

intends to continue to make its required ordinary course payments in respect of the additional 

pension and retirement savings obligations during the course of these proceedings, with the 

exception of (i) a non-U.S. tax qualified “deferred income plan” for approximately 53 individuals 

who are either former senior management employees of Genstar or their surviving spouses 
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(“GCDIP”), (ii) a non-U.S. tax qualified “supplemental executive retirement plan” for 

approximately 14 individuals who were either former Genstar employees or their surviving 

spouses (“SERP”), and (iii) a non-U.S. tax qualified “supplementary pension plan” for 3 

individuals who were either former Genstar employees or their surviving spouses (“SPEN”). The 

GCDIP, SERP, and SPEN are not U.S.-tax qualified retirement plans or funded. Pursuant to an 

agreement dated April 2, 1986, ITCAN guaranteed payment of these obligations.  

56. The present value of the plan obligations under the GCDIP, SERP, and SPEN is 

estimated to be approximately $43 million dollars in the aggregate. ITCAN proposes that any 

further payments with respect to these obligations be stayed pursuant to the Initial Order. 

(g) Stock-Based Compensation Plans 

57. Eligible senior executives of ITCAN participate in some of BAT’s stock-based 

compensation plans, including a long-term incentive plan (“LTIP”) and a deferred share bonus 

scheme (“DSBS”). Under those plans, participants are awarded common shares in BAT, subject 

to the terms and conditions of either the LTIP or DSBS and the governing award documentation.  

58. Under the LTIP, participants receive an Award Certificate every year setting out 

the number of shares covered by the award for that year. Participants are eligible to receive BAT 

shares at no cost –  up to the maximum set out in the award – with the actual number of shares to 

be received depending on the achievement of performance conditions over the three-year period 

covered by the award. Participants are also entitled to receive a cash payment equivalent to the 

dividends that would have accrued to a shareholder during the performance period on the number 

of shares that vest. If a participant ceases employment prior to the end of the performance period, 

the vesting, if any, is subject to the terms and conditions of the LTIP and related documentation. 
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59. Under the DSBS, awards of common shares in BAT generally vest after three years 

from date of grant and may be subject to forfeit if the participant leaves employment before the 

end of the three-year holding period. If a participant ceases employment prior to the third 

anniversary of the award, the vesting, if any, is subject to the terms and conditions of the DSBS 

and related documentation. 

60. During the three year vesting period, the BAT shares are held in trust by the 

Imperial Tobacco Canada Employee Trust (the “Employee Trust”). ITCAN contributes cash to the 

Employee Trust, which the Trust uses to acquire BAT shares. The shares are then distributed to 

the beneficiaries – the eligible employees of ITCAN – once the awards vest under the terms of the 

LTIP and/or DSBS, as applicable. BAT does not pay dividends on the shares to the Employee 

Trust, as dividends have been waived by the Employee Trust. According to the Employee Trust’s 

financial statement, the assets of the Employee Trust as of December 31, 2018 consist of shares 

(approximate market value of £7.3 million) and very nominal cash. The trustee of the Employee 

Trust is AST Trust Company. ITCAN intends to continue the LTIP and DSBS programs during 

the course of these proceedings. 

61. The Applicants have developed an Incentive Bonus Program for certain key 

employees during the CCAA proceedings. The Program is based on a pre-existing retention and 

recognition framework that BAT applies globally. It provides incentives for three groups of 

employees to encourage them to remain with the Applicants during the CCAA proceedings as 

described below:  

(a) Leadership Team: Approximately four members of the Applicants’ leadership team 

will be eligible for a bonus of up to 50% of base salary for each year of the program, 

with half of the amount paid in six-month recognition payouts and half at the end 



- 26 - 

 

  

of the program. The program will end at the end earlier of three years or the 

completion of a successful CCAA restructuring, and the bonus payments will be 

pro-rated based on active service during the bonus program period.  

(b) Group 1: Approximately six employees identified as critical will be eligible for a 

bonus of up to  25% to 37.5% of base salary for each year of the program, with half 

of the amount paid in six-month recognition payouts and half at the end of the 

program. The program will end at the end of earlier of two years or the completion 

of a successful CCAA proceeding, and the bonus payments will be pro-rated based 

on active service during the bonus program period. 

(c) Group 2: Approximately 25 employees identified as having key talents and critical 

skills will be eligible to receive a bonus of up to 12.5% to 25% of base salary for 

each year of the program, all of which will be paid at the end of the program. The 

program will end at the end of earlier of two years or the completion of a successful 

CCAA proceeding, and the bonus payments will be pro-rated based on active 

service during the bonus program period. 

62. The Incentive Bonus Plan for the Leadership Team and Group 1 was triggered by 

the Applicants’ initial filing, whereas the Plan for Group 2 employees will be triggered by the 

Applicants at a later date. In each case, the bonus payments are subject to a number of conditions, 

including successful performance by the employee and the employee remaining in their current 

role for the entire duration of the program for their group, with a full claw back if an employee 

resigns or is terminated for cause before the end of the program. 

63. The Incentive Bonus Plan will cost an estimated $5 million over the life of the Plan. 

The payments to employees will not be secured by a court-ordered charge.  
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(h) Post-Retirement and Post-Employment Benefits 

64. In both Canada and the U.S., there are unfunded plans that provide healthcare and 

life insurance benefits during retirement, as well as post-employment benefits, including various 

disability plans and medical benefits available to former or inactive employees. These benefits are 

available to approximately 2051 members of the DB Plans. DC Plan members are not eligible for 

these benefits. Approximately 148 IHGI U.S. Pension Plan members were also entitled to post-

retirement health benefits from IHGI until December 31, 2018. However, this plan was terminated 

by IHGI effective as of December 31, 2018 and participants are required to file any and all claims 

incurred on or before such date for eligible care, services or products under the plan by March 31, 

2019. 

65. The aggregate annual cash contribution in 2018 to provide these post-employment 

and post-retirement benefits was approximately $5.1 million for Canada and USD $1.7 million for 

the U.S.  

66. The post-retirement health plan is administered by Blue Cross in Canada and by 

Zenith American Solutions in the U.S. ITCAN intends to continue these programs during the 

course of these proceedings. However, the U.S. post-retirement health plan will only be continued 

to the extent necessary to process any and all claims incurred on or before December 31, 2018 (the 

date this plan was terminated) for eligible care, services or products under the plan that are properly 

filed by March 31, 2019. 
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(i) Supply Chain 

67. ITCAN purchases finished conventional cigarette products from its affiliate, BAT 

MX to import into Canada.19 Invoices from BAT MX are payable within 30 days following the 

month end. All ITCAN purchases of finished products from BAT affiliates referenced in this 

affidavit are on an agreed to, arm’s length price. 

68. ITCAN acquires title to the purchased finished product once it is loaded onto trucks 

in Mexico to be transported through the U.S. to Canada. Along the way, finished goods are 

warehoused in two free trade zone distribution centres located in Shelby, Montana and Cleveland, 

Ohio. ITCAN then imports the finished goods into Canada. Based on historical 2018 data, there 

are approximately four weeks’ worth of finished product inventory stored in the U.S. warehouses, 

one-and-a-half weeks’ worth of inventory in transit, and 8 to 10 days’ worth of inventory in Canada 

at any given time. 73% of the volume of finished product that ITCAN imports (destined for sale 

in Manitoba, Ontario, Quebec, New Brunswick, Newfoundland and Labrador, Nova Scotia, and 

Prince Edward Island) crosses the Canadian border in Ontario. 

69. ITCAN purchases certain finished Vogue super slim, DuMaurier super slim, and 

Pall Mall super slim cigarettes from ITCAN’s affiliate British American Tobacco (Supply Chain 

WE) Limited. These cigarettes are currently imported from Poland and Switzerland to Montreal 

by sea or air. ITCAN takes title to these goods according to the terms of the purchase orders, which 

currently state that ITCAN takes title upon delivery in the Montreal port. A third party, Kuehne 

                                                 
19 As discussed above, ITCAN also buys certain finished goods directly from British American Tobacco (Supply 

Chain WE) Limited and Souza Cruz S.A.. Additionally, ITCAN buys raw materials and pays an assembly fee to 

Bastos du Canada Limitée, a competitor, to manufacture a small amount of Marlboro and other brands of 

cigarettes in Quebec. 
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and Nagel, manages the logistics to transport the products into Canada, including the selection of 

the carriers used to transport the product into Canada.  

70. Similarly, ITCAN purchases certain finished John Player Choice cigarettes from 

ITCAN’s affiliate Souza Cruz S.A. (“Souza Cruz”). These cigarettes are currently imported from 

Brazil to Montreal by sea or air. ITCAN takes title to these goods upon delivery in the Montreal 

port. Souza Cruz selects the carriers used to transport these products into Canada.  

71. ITCAN purchases the Glo Products from Nicoventures.20 Pursuant to a Distribution 

Agreement dated July 18, 2017 between ITCAN and Nicoventures, ITCAN is Nicoventures’ 

exclusive distributor of the Glo Products in Canada. However, pursuant to a further agreement 

between ITCAN and ITCO, ITCO acts as the ultimate distributor of Glo Products in Canada. 

Nicoventures sources the Glo heater and its component parts from China, and then Kuehne and 

Nagel manages the logistics to transport the products into Canada, including the selection of the 

carriers used to transport the product into Canada. Nicoventures sources the tobacco sticks from 

Russia and they are transported to Canada by various air carriers (depending on availability). 

Currently, all of the Glo Products arrive by air in Vancouver.21 

72. ITCAN purchases Vype Products from Nicoventures.22 Pursuant to a Distribution 

Agreement dated September 11, 2017, ITCAN is Nicoventures’ exclusive distributor of the Vype 

Products in Canada. However, pursuant to a further agreement between ITCAN and ITCO, ITCO 

acts as the ultimate distributor of Vype Products in Canada. Nicoventures sources the Vype device 

                                                 
20 ITCAN, as licensee under a Trademark Agreement with Imperial Brands Ltd., provides Nicoventures with a sub-

license to use the du Maurier trademark for these and related products in Canada. 
21 ITCAN takes title to the Glo Products according to the terms of the purchase order, which currently states that 

ITCAN takes title upon delivery in the Vancouver airport. 
22 ITCAN, as licensee under a Trademark Agreement with Imperial Brands Ltd., provides Nicoventures with a sub-

license to use the du Maurier trademark in relation to the Vype products in Canada. 
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and its component parts from China and the liquids from the United Kingdom. Kuehne and Nagel 

manages logistical issues regarding the importation of these products. 

73. In addition to the two Distribution Agreements, ITCAN has also entered into a 

Supply of Marketing Services Agreement with Nicoventures dated July 18, 2017. Under this 

agreement, ITCAN provides marketing support services to Nicoventures in exchange for 

Nicoventures paying all “Charges” under the Agreement. The Charges consist of the direct and 

indirect costs attributable to the marketing support services plus a markup if ITCAN or its 

subsidiaries are the ones providing the services, or the costs without any markup if a third party is 

engaged to provide the services. ITCAN invoices the Charges to Nicoventures on a quarterly basis.  

74. When finished products arrive in Canada, they are transported to various 

distribution centres. Pursuant to the General Sales And Distribution Agreement between ITCAN 

and ITCO, ITCO is in charge of distribution of finished products in the Canadian distribution 

centres. However, the day-to-day operation and management of the distribution centres in both 

Canada and the U.S. is performed by either Ryder or BJC.  

75. ITCO buys finished products from ITCAN pursuant to a sales and distribution 

agreement (attached to this Affidavit as Exhibit “D”), which was amended pursuant to an 

Amendment Agreement effective January 1, 2017 (attached to this Affidavit as Exhibit “E”) to 

reflect the purchase and sale of the PRRPs. ITCO pays a small markup to ITCAN which covers 

the cost of importing the finished cigarette products (but not for Glo Products and Vype Products). 

Pursuant to the General Sales And Distribution Agreement, title in the finished cigarette products, 

Glo Products, and Vype Products is transferred from ITCAN to ITCO when they are received in 

an ITCO distribution centre. ITCO also buys finished paper products for roll-your-own cigarettes 

from third party suppliers for sale in the retail market. 
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76. ITCO is the only Applicant that sells finished cigarette products and PRRPs to 

wholesalers and retailers. ITCO typically engages Ryder or BJC to pick and pack the orders and 

to manage the delivery of the orders to ITCO’s customers. The delivery is performed by Ryder (or 

a subcontracted party selected by Ryder such as Celadon), UPS, Millennium Express or Loomis 

Express, as the case may be. However, in remote or less densely populated areas, ITCO engages a 

wholesaler (Wallace & Carrey Inc.) to pick and pack the orders and to manage the delivery of 

those orders to ITCO’s customers. The retailers and wholesalers pay ITCO for finished cigarette 

products through pre-authorized payments. 

77. For retail sales of Vype Products and Glo Products, ITCO engages Ryder to pick 

and pack the orders and to manage the delivery of the orders to ITCO’s customers. For online sales 

of Vype Products, ITCO engages Ryder to pick and pack the orders and Canada Post delivers the 

orders to ITCO’s customers. For online sales of Glo Products, the picking and packing of orders 

is done at the Taste and Circle store in Vancouver described above, and Canada Post delivers the 

orders to ITCO’s customers. 

78. The Applicants also have e-commerce sites for selling the PRRPs online. For Glo 

Products, on April 1, 2018, ITCO began operating an internet e-commerce site over which 

customers residing in British Columbia who have been verified as adults can purchase Glo 

Products. In addition, since the passing of Bill S-5, ITCO has begun selling Vype Products to adult 

customers residing in Canada, excluding Quebec and Nova Scotia, through an internet e-commerce 

site managed by Nicoventures. ITCO has agreements with third parties that facilitate these online 

transactions and collection of funds on the backend.  

79. It is essential to the success of these restructuring proceedings that the Applicants’ 

global supply chain is maintained without interruption. 
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(j) Tax Bonds and Letters of Credit 

80. The Applicants are required to collect federal excise taxes and import duties 

(collectively, “Federal Tobacco Tax”) and provincial tobacco taxes (“PTT” and, collectively with 

Federal Tobacco Tax, “Tobacco Taxes”) on all tobacco products imported into Canada and sold 

in a province. The Applicants currently hold the amounts collected as Tobacco Taxes and remit 

the Tobacco Taxes so collected as required. Tobacco Taxes are remitted monthly in arrears, with 

dates that vary by jurisdiction. The Applicants have posted bonds to the federal and provincial 

governmental authorities in connection with its Tobacco Tax obligations (the largest of which is 

with respect to its Ontario tax obligations). The Applicants also collect GST, HST, PST, and other 

retail sales taxes in connection with the sale of tobacco products, which are also remitted monthly 

in arrears (the “Sales Taxes” and, collectively with Tobacco Taxes, the “Sales & Excise Taxes”).  

81. The peak monthly Federal Tobacco Tax is estimated to be approximately $228 

million, which includes the remittance payment for the month in question and the tobacco 

importations for a stub period within the same month (as the importation period for Federal tax 

purposes straddles 2 months). The peak monthly PTT is estimated to be approximately $282 

million, including an estimate to address the PTT that has been collected but is to be remitted at 

the next remittance date and for tobacco products imported in those provinces where importation 

is the triggering factor. In addition, the peak GST and HST is estimated to be approximately $70 

million, including an estimate to address the GST and HST that has been collected but is to be 

remitted at the next remittance date. 
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82. In addition to the LOC’s relating to pension obligations (as described above), 

ITCAN and/or ITCO have posted bonds or LOCs in respect of certain obligations, including tax 

obligations, in the aggregate amount of approximately $111 million.23 

83. The sureties for the bonds is Ace INA Insurance. The bond documents are largely 

similar and an example is attached to this Affidavit as Exhibit “F”. 

84. On March 26, 2010, ITCAN entered into an unsecured committed Credit 

Agreement of $100 million with the Bank of Nova Scotia (“BNS LOC Facility”), which is 

extended yearly for an additional period of 364 days. The BNS LOC Facility only permits the 

issuance of LOCs to meet ITCAN’s obligations related to all past, present and future taxes, levies, 

imports, duties, deductions, withholdings, assessments, fees or other charges imposed by any 

governmental authority, including any interest, additions to tax or penalties. Two LOCs issued in 

respect of Alberta and British Columbia Provincial Tobacco Taxes in the total amount of $30 

million are the only current LOCs issued under the BNS LOC Facility.  

85. ITCAN has an irrevocable standby LOC issued by HSBC for the benefit of the 

Minister of Finance (Ontario) in the amount of $28 million. This LOC was given only with respect 

to certain of ITCAN’s tax obligations. The LOC is scheduled to expire each year on December 

21st but is automatically renewed for successive periods of one year unless written notice is given 

90 days prior to the expiry date. No such written notice has been given.  

(k) Banking and Cash Management System 

86. The only Applicant and Applicant subsidiary companies with bank accounts are 

ITCAN, ITCO, IT Services, IHGI, ITL USA, and Southward Insurance Ltd. The Canadian bank 

                                                 
23 In addition, IHGI has posted a LOC in the US in the amount of approximately USD$ 0.3 million. 
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accounts of ITCAN, ITCO, and IT Services are with BNS and IHGI’s Canadian account is with 

Citibank. ITCAN has a U.S. bank account with Citibank N.A. in New York City, which is used to 

fund IHGI’s operating expenses and to pay the rent for ITCAN’s New York office. (Two of 

ITCAN’s subsidiaries, ITL USA and IHGI, have U.S. bank accounts with Citibank in Delaware 

and Toronto.) Southward Insurance Ltd.’s bank account is with BNS in Barbados.  

87. ITCAN, ITCO and IT Services each have one Canadian dollar denominated zero 

balanced account with BNS. ITCAN has a second Canadian dollar denominated account (the 

“Master Account”) used to sweep and replenish the zero balanced accounts. Positive cash balances 

from zero balanced accounts are automatically swept into the Master Account on a daily basis with 

negative cash balances likewise replenished from the Master Account.  

88. Similarly, ITCAN and ITCO have US dollar denominated accounts at BNS. 

ITCO’s US dollar denominated account is also a zero dollar balance account, with any balance 

automatically swept into or replenished from ITCAN’s US denominated account on a daily basis. 

ITCAN also has two foreign currency denominated accounts at BNS: one Euro denominated 

account and one British Pounds Sterling denominated account. ITCO has one foreign currency 

denominated account in Euros. Foreign currencies are purchased periodically from a BAT related 

company, B.A.T. International Finance p.l.c. (“BATIF”) pursuant to a Dealing Mandate agreement 

to pay certain payables denominated in the applicable foreign currency. For any payment in a 

currency for which there is no bank account, the currency is purchased from BNS at the time of 

the payment. 

89. All bank accounts are used to pay invoices to vendors in their given currency. In 

addition, ITCAN’s accounts are also used for Treasury transactions, while ITCO’s Canadian dollar 

denominated account is also used to collect funds from customers. 



- 35 - 

 

  

90. Movements of cash out of bank accounts (other than one Canadian dollar 

denominated ITCAN account that is swept into or replenished from the Master Account) are 

completed through batch file transmissions to the bank except for payments in currency other than 

Canadian and US dollars, which are paid manually by wire transfers. 

91. All of the above-mentioned BNS bank accounts are located in Canada, but are 

reconciled automatically on a daily basis by a foreign Finance Shared Service Centre (“FSSC”) as 

part of BAT’s global cash management system. 

92. In addition to the foregoing, IPFS (a standalone legal entity which administers the 

IPFS pension plan) has a Canadian-dollar-denominated account that was used for the pensioners’ 

payroll and related payments such as deduction at source until January 1, 2018, at which time 

pension payroll was outsourced to CIBC Mellon.  

93. ITCAN’s credit arrangements are extended by BATIF. A Master Intra-Group 

Treasury Products Agreement sets out the framework for procedures and conditions applicable to 

all loans made between members of the BAT group of companies on arm’s length terms. Pursuant 

to that agreement, and as of June 28, 2018, ITCAN has a $30 million committed secured revolving 

credit facility (the “Revolving Credit Facility”) that matures on June 28, 2019. 

94. Any amounts drawn under the Revolving Credit Facility that are not due before the 

maturity date will be payable on the maturity date. The repayment obligations of ITCAN under 

the Revolving Credit Facility are secured by the shares of ITCAN’s subsidiary Imperial Brands 

Ltd., a guarantee of Imperial Brands Ltd., and a hypothec on trademarks owned by Imperial Brands 

Ltd.24  

                                                 
24 Originally du Maurier Company Inc., which amalgamated with Imperial Brands Ltd. effective January 1, 2015. 
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95. With respect to BATIF’s security over the Imperial Brands Ltd. shares and 

trademarks, ITCAN cannot: 

(a) create any security on, over or affecting these trademarks and shares without the 

consent of BATIF; 

(b) dispose of all or any part of the trademarks and shares without the consent of 

BATIF; or  

(c) do or cause or permit anything to be done which in any way depreciates, jeopardizes 

or otherwise prejudices the value of the trademarks and shares. 

96. A critical aspect of the Revolving Credit Facility is that it contains a covenant 

prohibiting ITCAN and its subsidiaries from additional borrowing in excess of $50 million without 

BATIF’s consent.  

97. ITCAN manages liquidity risk by maintaining an 18-month rolling cash forecast, 

which is regularly compared to actual cash flows, by maintaining adequate reserves and committed 

credit facilities, and by matching the maturity profiles of financial assets and liabilities. 

98. The Revolving Credit Facility is available on an “as needed basis” to pay for 

ITCAN’s operating costs including amounts payable for finished product, transportation costs, 

provincial and federal taxes, salaries, pension obligations and overhead. On a weekly basis, 

ITCAN either pays down or draws from the Revolving Credit Facility. 

99. As at March 4, 2019,  ITCAN had not drawn down on the Revolving Credit Facility. 

Prior to June 28, 2018, the amount available to be drawn down on the Revolving Credit Facility 

was $350 million and it was renewed at an amount of $30 million.  
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100. ITCAN currently has a $25 million overdraft facility with the Bank of Nova Scotia 

which serves as a back stop to the Revolving Credit Facility. As of the date hereof, nothing has 

been drawn on the overdraft facility. 

101. As of July 2015, ITCAN commenced inter-company netting pursuant to the In-

House Cash Settlement Policy followed by the BAT group of companies globally. Once a month, 

all inter-company transactions between members of the BAT group of companies are pooled 

together and netted so that each company receives or pays one net amount. The amounts owing 

are paid to or by BATIF.  In effect, for example, amounts owed by BAT MX to ITCAN are netted 

against amounts owed by ITCAN to BAT MX and the actual amount that is transferred from one 

company to the other, if any, is the net amount. For the most part, ITCAN is a payor as a result of 

these arrangements.  

102. ITCAN enters into foreign exchange forward contracts with BATIF for terms not 

exceeding 18 months to manage its foreign currency exposure arising from anticipated cash flows 

in the normal course of business and which are primarily denominated in US dollars, Mexican 

Pesos, and British Pounds Sterling. ITCAN does not trade in derivatives for speculative purposes. 

103. Prior to the filing date, a minimum cash balance of between $10 and $15 million 

was targeted in the Master Account. Funds in excess of the target amount are used to reduce the 

amount owing on a Revolving Credit Facility, if any. If no amounts are outstanding under the 

Revolving Credit Facility, ITCAN has the option to invest through BATIF.  

104. ITCAN’s first opportunity to invest funds with BATIF arose after ITCAN found 

itself in a cash-positive position once it finished paying the amounts owing under an October 27, 

2015 Quebec Court of Appeal order requiring ITCAN to pay $758 million as security into court 
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(the “Security Judgment”). Beginning in December 2017, ITCAN made short-term investments 

on a regular basis as follows:  

(a) Once a week, ITCAN reviewed its weekly cash flow forecasts to determine a 

minimum cash balance and the excess funds available for investing. 

(b) ITCAN communicated the amount and the duration of the investment along with a 

requested interest rate to BATIF. ITCAN typically invested funds for 7 to 10 days 

at a time.  

(c) BATIF confirmed the investment and a rate of interest based on its review of the 

market. The funds were automatically transferred from ITCAN’s accounts to 

BATIF for investing and returned along with interest at the end of the investment 

period.  

105. ITCAN invested funds ranging from $95 million to $325 million in the past six 

months, with interest rates ranging from 1.1 to 2 percent. ITCAN’s final investment with BATIF 

was in the amount of $260 million for seven days on March 5, 2019. In contemplation of applying 

for CCAA protection, ITCAN asked BATIF to return the $260 million investment immediately 

and the funds were returned on March 11, 2019. 

106. ITCAN intends to maintain its cash management system throughout the CCAA 

proceedings, except for ending its short-term investments with BATIF. 

(l) Comprehensive Agreement  

107. Pursuant to a July 31, 2008 Comprehensive Agreement between ITCAN and Her 

Majesty the Queen in Right of Canada and the Provinces, ITCAN agreed (without admission of 
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liability) to make scheduled payments to the Receiver General for Canada in consideration of 

resolving claims associated with the trade of illicit or contraband products in Canada and related 

tax collection matters. A copy of the Comprehensive Agreement is attached as Exhibit “G”. 

108. The Comprehensive Agreement provided for an initial payment by ITCAN of $50  

million on or before December 31, 2008 (which was made) together with scheduled annual 

payments on April 30 of each year for the preceding fiscal year: 

5. In consideration of the agreements, undertakings and obligations of the 

Releasing Entities under this Agreement, ITCAN shall pay to Canada, for Canada, 

and on behalf of and as agent for the Provinces, the amounts provided below as 

follows in Canadian dollars: 

(a) ITCAN shall pay as a liquidated amount $50 million on or before 

December 31, 2008; 

(b) each fiscal year from 2009 to 2018 inclusive, ITCAN will make an 

annual payment to Canada in an amount equal to 2.65% of the Net Sales 

Revenue for the then most recent fiscal year completed; provided 

however, that once ITCAN's payments under this subparagraph total 

$300 million (in addition to the $50 million in subparagraph (a) above), 

no further payments or part payment under this subparagraph shall be 

made; and 

(c) Commencing in the first fiscal year following the satisfaction of all 

payment obligations in subparagraphs (a) and (b) above, and continuing 

for a total of five fiscal years, ITCAN will make an annual payment to 

Canada in an amount equal to 1% of the Net Sales Revenue for the then 

most recent fiscal year completed (in the event that Net Sales Revenue 

for any year is less than $1 billion or the maximum quantum payable 

under paragraph 5 (a) and (b) above has not been paid, the percentage 

for that year shall increase to 2.65%); provided however, that once 

ITCAN's payments under this subparagraph and subparagraph (b) in the 

aggregate total $350 million, no further payment or part payment under 

this subparagraph shall be made. 

6. For each fiscal year, ITCAN shall calculate its Net Sales Revenue and so 

advise Canada in writing by February 15th of the next year, and (beginning in 

fiscal 2009) shall pay the annual amounts owing pursuant to this Agreement on 

or before April 30th of that year. 

109. The ITCAN payments under Paragraph 5 (b) of the Comprehensive Agreement for 

the fiscal years commencing in 2008 are set out below: 

2008 $32,089,268 

2009 $31,801,071 
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2010 $31,874,495 

2011 $30,893,937 

2012 $30,174,426 

2013 $30,614,618 

2014 $29,182,399 

2015 $30,941,824 

2016 $32,715,677 

2017 $19,712,284 

 

110. Following the payment for fiscal 2017, the payments made by ITCAN equalled the 

$300 million cap under section 5(b) of the Comprehensive Agreement and no more payments were 

owed under that paragraph.  

111. As a result of satisfying its obligations under sections 5(a) and (b) of the 

Comprehensive Agreement, ITCAN is now required to make payments under section 5(c) 

beginning in fiscal 2018. The payment for fiscal 2018 (payable in April 2019) will be 

approximately $13.9 million. The scheduled payments under paragraph 5(c) of the Comprehensive 

Agreement total $50 million in the aggregate, with the last payment anticipated in 2022 for the 

fiscal year 2021.  

(m) Other Integral Services Provided by BAT and BAT Affiliates  

112. In addition to the manufacturing and financing services provided by certain BAT 

affiliates (the “BAT Counterparties”), the Applicants benefit from a wide range of services, 

licenses and rights provided by the BAT Counterparties, including: 

• SAP and IT Infrastructure: As of July 2015, ITCAN’s computer systems are fully 

integrated with those of BAT and BAT affiliates on a global SAP computer 

platform. The systems integration involves all digital data and programs being 

hosted on a global server located in Europe as opposed to being hosted locally. 

ITCAN paid $13.3 million for the year 2018 with installments remitted quarterly. 
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• IT Services: Souza Cruz, a BAT affiliate in Brazil, provides ITCAN with a full 

range of IT services including data centre management, local infrastructure 

management, application support services, service desks, on-site user support, 

WAN & LAN services, security services, software maintenance and licensing, and 

project design and build services. ITCAN paid approximately $2.8 million in 2018 

to Souza Cruz in relation to IT services with installments remitted monthly. 

• Product Development and Testing: ITCAN paid approximately $4.5 million in 

2018 to Souza Cruz for product development and ancillary product testing with 

installments remitted monthly. 

• Accounting and Human Resources Services: In 2018, ITCAN paid 

approximately $2.9 million to British American Tobacco Caribbean & Central 

America, a BAT affiliate in Costa Rica, for various accounting (including payroll, 

accounts payable, accounts receivables, accounts reconciliation, data entry), 

reporting, treasury, and human resources work with installments remitted quarterly. 

• Innovation Royalties: ITCAN also pays BAT 3% or 5% of its yearly net sales 

revenue for sales of du Maurier, Pall Mall, Viceroy, John Player and Vogue brand 

products, which amounted to approximately $46.8 million in 2018, with 

installments remitted monthly, for a license to use innovations and technology 

(including patents, know-how, rights in design, copyright, database rights, and 

plant variety rights) and communications packages (including advertising, 

packaging, copy, graphics, point of sale and merchandising materials). 
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• Technical and Advisory Services: In 2018, ITCAN paid BAT technical and 

advisory fees of approximately $26.8 million to benefit from BAT’s corporate, 

public affairs, manufacturing and production, marketing, tax, accounting, and 

human resources expertise in relation to ITCAN’s business with installments 

remitted quarterly. 

• Integrated Sales and Operations Plan: Since 2003, the process of developing 

ITCAN’s sales and operations plan has been integrated with the sales and 

operations planning of all BAT affiliates. The development of regional plans based 

on the pooled data from all markets allows ITCAN to benefit from more accurate 

supply and demand forecasting. 

• Global Sourcing Agreement: ITCAN benefits from the exponentially increased 

buying power of the BAT group of companies when it purchases various products 

and services relating to the operation of the business. 

113. The Applicants’ agreements with the BAT Counterparties are confidential and 

contain commercially sensitive information of a competitive nature. 

114. Although the Applicants are not arm’s length from the BAT Counterparties given 

that they are all members of the BAT group of companies, the Applicants and the BAT 

Counterparties endeavour to ensure that any amounts paid for goods and services are consistent 

with prices that would be paid by arm’s length parties in similar circumstances. 

115. Certain intercompany agreements between the Applicants and the BAT 

Counterparties provide the BAT Counterparties with the right to terminate their agreement on the 

occurrence of certain insolvency events of default and/or unilaterally. The service relationships, 
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licenses and rights together with the manufacturing and financing services provided by the BAT 

Counterparties are collectively vital for preserving the value of the underlying business. Therefore, 

the Applicants have entered into a Accommodation Agreement dated March 12, 2019 with some 

of the BAT Counterparties (the “Accommodation Agreement”) in order to maintain these 

arrangements and not disrupt the Applicants’ operations during these CCAA proceedings. Under 

the Accommodation Agreement, the relevant BAT Counterparties have agreed to not exercise their 

termination rights while the Accommodation Agreement is in force. In exchange, the Applicants 

have agreed to not take certain steps in the CCAA proceedings without the agreement of the 

relevant BAT Counterparties, including seeking a sanction order or terminating the proceedings, 

initiating a sales process, or settle any material litigation. A copy of the agreed form of the 

Accommodation Agreement (which has been signed by the Applicants and will be signed by the 

relevant BAT Counterparties shortly) is attached as Exhibit “H”.  

IV. The Financial Position of the Applicants 

116. ITCAN’s audited consolidated financial statements for the fiscal year ended 

December 31, 2018 are attached as Exhibit “I”. Certain information contained in the consolidated 

financial statements is summarized below. All amounts in this Affidavit are in Canadian Dollars 

unless otherwise specified.  

(a) Assets 

117. As at December 31, 2018, ITCAN had total assets of $5,535 million.  
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(i) Current Assets 

118. ITCAN’s current assets (as at December 31, 2018) represented $697 million of its 

total assets and consisted of: 

• Inventories - $182 million; 

• Trade and other receivables - $84 million; and 

• Cash and cash equivalents - $431 million. 

119. Cash and cash equivalents consist of cash and investments that are readily 

marketable with initial maturities not exceeding 90 days.  

(ii) Non-Current Assets 

120. ITCAN’s non-current assets (as at December 31, 2018) represented $4,838 million 

of its total assets and consisted of: 

• Goodwill - $3,967 million; 

• Other intangible assets - $4 million; 

• Property, plant and equipment - $17 million; 

• Retirement benefit assets - $45 million;  

• Deferred tax assets - $40 million;  
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• Restricted security deposit - $762 million;25 and  

• Other non-current assets - $3 million. 

121. The majority of ITCAN’s non-current assets are made up of goodwill, restricted 

security deposit, deferred tax assets, property plant and equipment, and retirement benefit assets. 

The $762 million security deposit consists of the $758 million of security, plus certain fees, that 

ITCAN has deposited at the Registry of the Quebec Court of Appeal pursuant to the Security 

Judgment. 

122. Goodwill of $3,967 million resulted from the February 1, 2000 purchase of Imasco 

Limited by British American Tobacco (Canada) Limited and the subsequent amalgamation of the 

two companies to form ITCAN. Goodwill represents the excess of the purchase price, including 

acquisition costs, over the fair value of the identifiable net assets acquired. Goodwill with an 

indefinite life is not amortized to earnings but is assessed for impairment on an annual basis. 

ITCAN performs its annual impairment test as at December 31, or more frequently if there are 

indications that impairment may have occurred. 

(b) Liabilities 

123. As at December 31, 2018, ITCAN’s total liabilities were approximately $1,088 

million. These liabilities consisted of current liabilities of approximately $867 million, and non-

current liabilities of approximately $221 million.  

                                                 
25  This figure included the $758 million security ITCAN was required to pay into court under the Security Judgment. 

Following the release of the Quebec Appeal Judgment, the Board of Directors of ITCAN has reassessed the 

recoverability of the deposit and determined that the security’s recoverability is, under IFRS, less than virtually 

certain. Consequently, a provision of approximately $758 million will be charged to ITCAN’s income statement 

in 2019. 
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(i) Current Liabilities 

124. Current liabilities as at December 31, 2018 included the following: 

• Current provisions - $14 million; 

• Non-operating payables - $54 million; 

• Income tax payable - $222 million; 

• Trade and other payables - $190 million; and 

• Government levies creditors - $387 million. 

(ii) Non-Current Liabilities 

125. ITCAN’s non-current liabilities (as at December 31, 2018) included 

• Retirement benefit liabilities - $160 million; 

• Non-current payables - $51 million; and 

• Non-current provisions - $10 million.  

(c) Equity 

126. Capital and reserves as at December 31, 2018 totalled $4,447 million and included 

the following: 

• Share capital - $29 million; 

• Contributed surplus - $1,280 million; 
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• Accumulated other comprehensive income - $25 million; and 

• Retained earnings - $3,113 million.  

127. There are 184,174,156 issued and outstanding common shares.  

(d) Profits 

128. ITCAN reported profits before taxes and interest of $792 million in 2018 and $673 

million in 2017. ITCAN’s profits after taxes and interest increased from $487 million in 2017 to 

$589 million in 2018. 

V. Need for the Requested Relief  

129. The Applicants face an existential threat from the Tobacco Litigation in Canada. 

The plaintiffs collectively seek hundreds of billions of dollars in damages, which, if those claims 

were successful, would exceed the Applicants’ total assets many times over. Moreover, the Quebec 

Court of Appeal recently issued the Quebec Appeal Judgment, which condemns ITCAN to pay a 

potential maximum amount that, with interest, is over $9 billion. Not only does this amount alone 

exceed the Applicants’ ability to pay, there are many competing claims across Canada that still 

need to be resolved.  

(a) Litigation in the Tobacco Industry 

130. The tobacco industry has been the subject of significant product liability and 

consumer litigation in recent decades. I am advised by Craig Lockwood of Osler and believe that, 

in Canada, the “traditional” types of claims that have been asserted can be broadly categorized as 

follows: 



- 48 - 

 

  

(a) “Personal Injury Claims” (i.e., claims asserting defective design and/or failures 

to warn in respect of various illnesses, most notably lung cancer, respiratory 

diseases, heart diseases, and various other forms of cancer. This category of claims 

also includes litigation by non-smokers with respect to the alleged ill-effects of 

second-hand smoke); 

(b) “Addiction Claims” (i.e., claims asserting defective design and/or failures to warn 

in respect of the addictive properties of cigarettes); 

(c) “Restitutionary Claims” (i.e., statutory and/or civil claims seeking the return of 

the product purchase price or disgorgement of profits based on allegations of 

misrepresentation and/or false advertising, most notably in relation to historical 

“light and mild” products); and 

(d) “Non-Pecuniary Claims” (i.e., claims for non-monetary damages, such as moral 

damages and/or punitive damages, related to various categories of alleged historical 

misconduct). 

131. Some combination of these claims are the subject of ongoing litigation in all 

Canadian jurisdictions (as described below). In addition, the Applicants may face material, as-yet-

unasserted claims by various classes of Canadian consumers.  

(b) The Quebec Judgment 

132. In 1998, plaintiffs filed two class actions against ITCAN, JTI and RBH in the 

Quebec Superior Court seeking in excess of $20 billion in compensatory and punitive damages. 

On February 21, 2005, certification was granted for both cases. The class definitions include the 

following individuals as class members: 
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• The Letourneau action: All persons residing in Quebec who, as of September 30, 

1998, were addicted to nicotine in cigarettes manufactured by the Defendants and 

who in addition meet the following three criteria: (i) they started smoking before 

September 30, 1994 and since that date have smoked principally cigarettes 

manufactured by the Defendants; (ii) between September 1 and September 30, 

1998, they smoked on a daily basis an average of at least 15 cigarettes manufactured 

by the Defendants; and (iii) on February 21, 2005, or until their death if it occurred 

before that date, they were still smoking on a daily basis an average of at least 15 

cigarettes manufactured by the Defendants. The group also includes the heirs of 

members who meet the criteria described above. 

• The Blais action: All persons residing in Quebec who meet the following criteria: 

(i) having smoked before November 20, 1998 at least 12 pack years of cigarettes 

manufactured by the Defendants (the equivalent of a minimum of 87,600 

cigarettes); and (ii) have been diagnosed, before March 12, 2012 with: (a) lung 

cancer, (b) cancer (squamous cell carcinoma) of the throat, namely the larynx, 

oropharynx or hypophalanx, or (c) emphysema. The group also includes the heirs 

of persons deceased after November 20, 1998 who meet the criteria described 

above. 

(i) Judgment and Provisional Execution  

133. The trial concluded in late 2014 and the judgment (the “Quebec Class Action 

Judgment”) was released on May 27, 2015. The trial judge found the co-defendants jointly liable 

for an amount that, after interest and as of the date of the judgment, amounts to $15.6 billion, with 
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ITCAN’s share being approximately $10.6 billion. A copy of the Quebec Class Action Judgment 

dated May 27, 2015 is attached as Exhibit “J”. 

134. The Quebec Class Action Judgment included an order of provisional execution 

notwithstanding appeal (the “Provisional Execution Order”) totalling in excess of $1 billion for 

the co-defendants combined, with $742.5 million payable by ITCAN (the “Provisional Execution 

Amount”). The Provisional Execution Amount was initially due and payable by July 26, 2015.  

135. ITCAN brought a motion before the Quebec Court of Appeal on July 9, 2015 

seeking an order cancelling the Provisional Execution Order. The Court of Appeal cancelled the 

Provisional Execution Order on July 23, 2015. A copy of the Court of Appeal’s decision dated 

July 23, 2015 is attached as Exhibit “K”. 

136. On July 6, 2015, counsel for the Quebec Class Action plaintiffs requested that 

ITCAN provide them with seven days’ notice of any CCAA filing. A copy of this letter from 

counsel is attached as Exhibit “L”. ITCAN did not respond to this letter. 

(ii) Motion for Security 

137. On August 14, 2015, the plaintiffs delivered a motion seeking security in the 

amount of $5 billion as a condition to proceed with the appeal. On October 27, 2015 the Court of 

Appeal issued the Security Judgment ordering ITCAN to pay a total of $758 million as security, 

payable in equal installments of approximately $108.3 million per quarter over seven quarters, 

starting on December 30, 2015. A copy of the Security Judgment is attached as Exhibit “M”. The 

instalments have all now been paid. 
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138. Subsequently, ITCAN brought a motion before the Quebec Court of Appeal to vary 

the security payment terms. The Court of Appeal dismissed the motion on December 9, 2015. A 

copy of the Court of Appeal’s decision dated December 9, 2015 is attached as Exhibit “N”. 

(iii) The Appeal 

139. ITCAN filed its appeal submissions from the trial judgment on December 11, 2015 

and the appeal was heard during the week of November 21, 2016 and on November 30, 2016. On 

March 1, 2019, the Quebec Court of Appeal substantially upheld the lower court’s decision. The 

Quebec Appeal Judgment made two notable modifications to the trial judgment: (i) the total claim 

amount was reduced by just over $1 million; and (ii) the claim amount was divided into 15 different 

increments which bear interest from various dates between November 20, 1998 and December 31, 

2011 (instead of having the entire claim amount the bear interest from November 20, 1998), which 

reduced the interest payable on the total claim amount by approximately $3 billion. Following the 

rendering of the Quebec Appeal Judgment:  

(a) the total maximum liability for moral damages, with interest and additional 

indemnity, is over $13.5 billion, of which ITCAN’s share is $9,064,365,117.54 

with interest and additional indemnity as of the date of the Quebec Appeal 

Judgment; and 

(b) in addition to moral damages, ITCAN is condemned to pay punitive damages that, 

with interest and additional indemnity, total $89,199,977.26 as of the date of the 

Quebec Appeal Judgment. In total, the Quebec Appeal Judgment condemns ITCAN 

to pay a maximum amount of up to $9,153,565,094.80. 
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140. The Quebec Appeal Judgment orders the defendants to pay an initial deposit into 

court within 60 days of the judgment. ITCAN’s share of the total initial deposit is $759.2 million. 

ITCAN is of the view that the $758 million security already deposited by it with the Quebec Court 

of Appeal should be applied to the initial deposit and that ITCAN is only required to pay an 

additional $1.2 million into court. As such, ITCAN is of the view that the deposit required under 

the Quebec Appeal Judgment is already essentially paid into court. 

141. Following the release of the Quebec Appeal Judgment, the Applicants have 

received the following communications:  

(a) On March 6, 2019, ITCAN’s counsel received a letter from counsel for British 

Columbia, Manitoba, New Brunswick, Nova Scotia, Prince Edward Island, and 

Saskatchewan in connection with the Government Medicaid Actions (described 

below) requesting advance notice prior to any CCAA filing. ITCAN did not 

respond to this request. A copy of the March 6, 2019 letter is attached as Exhibit 

“O”. 

(b) On March 7, 2019, ITCAN’s counsel received a letter from counsel for Ontario in 

its Government Medicaid Action requesting advance notice prior to any CCAA 

filing. ITCAN did not respond to this request. A copy of the March 7, 2019 letter 

is attached as Exhibit “P”. 

(c) On March 8, 2019, counsel for the Quebec Class Action plaintiffs sent a letter to 

the Board of Directors of ITCAN threatening to hold the directors personally liable 

if ITCAN made any payments to shareholders or related parties, and demanding 

copies of all liability insurance policies insuring the directors and officers of 
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ITCAN. ITCAN did not respond to this letter. A copy of the March 8, 2019 letter 

is attached as Exhibit “Q”. 

(iv) Applicants’ Inability to Pay 

142. The Applicants are unable to pay the maximum amount owing under the Quebec 

Appeal Judgment. While the actual amount that ITCAN would be required to pay depends on the 

rate of take up among class members, the potential maximum amount that ITCAN is condemned 

to pay under the judgment is billions of dollars more than all of its assets as of December 31, 2018. 

(c) Other Tobacco Litigation 

143. ITCAN is facing more than 20 large tobacco litigation claims that have been filed 

across Canada (four of which are in Ontario) with claims for damages totalling well over $600 

billion. A chart outlining these proceedings and certain other litigation across Canada is appended 

at Schedule A. These proceedings include the categories described below. 

144. The Government “Medicaid” Actions: These actions initiated against ITCAN in 

ten provinces all arise from the enactment of special purpose provincial legislation creating a 

statutory claim in favour of the provincial governments to permit the recovery of health care costs 

incurred in connection with smoking-related diseases. On a substantive basis, the legislation 

enacted by the various provinces and resultant litigation is virtually identical except for some 

differences in Quebec. 

145. I will use the Ontario Medicaid Action as an example. Her Majesty the Queen in 

Right of Ontario is claiming $330 billion in damages against various defendants including: (i) 

ITCAN’s ultimate parent, BAT, together with the BAT Affiliates; (ii) RBH and JTI and their 

affiliates, Rothmans Inc., Rothmans, Benson & Hedges Inc., Altria Group, Inc., Philip Morris 
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U.S.A. Inc., Philip Morris International, Inc., JTI-Macdonald Corp., R.J. Reynolds Tobacco 

Company, R.J. Reynolds Tobacco International Inc.; and (iii) the Canadian Tobacco 

Manufacturers’ Council, a tobacco trade group. A copy of the Ontario Medicaid Action Amended 

Statement of Claim is attached as Exhibit “R”. 

146. The Ontario Medicaid Action seeks to recover health care costs under the Tobacco 

Damages and Health Care Costs Recovery Act, 2009, S.O. 2009, C.13 (the “Ontario Tobacco 

Damages Recovery Act”). In addition to seeking damages for various alleged “tobacco related 

wrongs” under the Ontario Tobacco Damages Recovery Act, Her Majesty the Queen in Right of 

Ontario advances claims for damages based on an extensive array of conspiracy allegations 

including, without limitation, a conspiracy among: 

(a) The “International Tobacco Industry” alleged to have “conspired, and acted in 

concert in committing tobacco related wrongs”;26 

(b) The “Canadian Tobacco Industry” alleged to have “conspired and acted in 

concert to prevent the Crown and persons in Ontario and other jurisdictions from 

acquiring knowledge of the harmful and addictive properties of cigarettes, and 

committed tobacco related wrongs in circumstances where they knew or ought to 

have known that harm and health care costs would result from acts done in 

furtherance of the conspiracy, concert of action and common design.”;27 and 

(c) Each of the “Corporate Groups” including the BAT Group Members (defined to 

include BAT, B.A.T Industries p.l.c., and British American Tobacco (Investments) 

Limited) alleged to have caused persons in Ontario to start to, or continue to “smoke 

                                                 
26 Paragraph 86 of the Ontario Medicaid Action Amended Statement of Claim. 
27 Paragraph 108 of the Ontario Medicaid Action Amended Statement of Claim. 
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cigarettes manufactured and promoted by the Defendants” or exposed such persons 

to cigarette smoke thereby creating an “increased risk of tobacco related disease.”28 

147. Furthermore, Her Majesty the Queen in Right of Ontario relies on section 4 of the 

Ontario Tobacco Damages Recovery Act to assert that “the Defendants are jointly and severally 

liable for the cost of health care benefits provided to insured persons in Ontario resulting from 

tobacco related disease or the risk of tobacco related disease.”29 

148. The New Brunswick Medicaid trial is currently scheduled to begin in November 

2019 under a court order, but will have to be rescheduled as a result of certain recently-released 

motion decisions. The other Medicaid actions, including the Ontario Medicaid Action, remain at 

more preliminary stages. 

149. Smoking/Health Class Actions: Non-government plaintiffs have initiated 

substantially similar proposed smoking and health class actions against ITCAN in a number of 

provinces.30 Many of the class actions name ITCAN, BAT, the BAT Affiliates, the other two major 

Canadian tobacco manufacturers, a number of other international corporations, the Canadian 

Tobacco Manufacturers’ Council and several ex juris tobacco companies and seek unspecified 

damages on behalf of individuals who have suffered chronic respiratory diseases, heart diseases or 

cancer. Copies of the class action Statements of Claim are attached as Exhibit “S”. 

                                                 
28 Paragraph 141 of the Ontario Medicaid Action Amended Statement of Claim. 
29 Paragraph 158 of the Ontario Medicaid Action Amended Statement of Claim. 
30 Not only are the issues in the various class actions similar, seven of the class actions in the provinces of Ontario, 

Nova Scotia, Manitoba, Saskatchewan, Alberta and British Columbia were filed by the same law firm. 
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150. As in the Government Medicaid Actions, certain of the class actions allege a 

conspiracy among the defendants designed to prevent consumers from learning of the health 

dangers associated with cigarettes. 

151. Ontario Tobacco Grower Class Action: On December 11, 2009, ITCAN was 

served with a class action filed by Ontario tobacco farmers and the Ontario Flue Cured Tobacco 

Growers’ Marketing Board (“Growers’ Action”). Separate but identical suits were also served on 

JTI and RBH. The Plaintiffs allege that, during 1989-1995, ITCAN improperly paid lower prices 

for tobacco leaf destined for duty-free products, as opposed to the higher domestic leaf price. The 

suit claims $50 million in damages. ITCAN was served with certification materials on September 

7, 2011. ITCAN has alleged that the Growers’ Action is time barred. In a decision dated June 30, 

2014, the Court dismissed this preliminary challenge. ITCAN was granted leave to appeal on April 

23, 2015. The appeal was heard by the Divisional Court on April 21, 2016 and dismissed in July 

2016. Leave to appeal to the Court of Appeal for Ontario was sought and was dismissed in 

November 2016. The case remains at a preliminary stage and no certification hearing date has yet 

been set.  

VI. Relief Sought 

(a) Stay of Proceedings 

152. The Applicants are insolvent and require a stay of proceedings and other protections 

provided by the CCAA so that they are provided with the time to restructure their affairs and 

attempt to maximize enterprise value.  The Applicants are also seeking to have the stay extended 

to their non-applicant subsidiaries, including Liggett & Meyers Tobacco Company of Canada 

Limited, because they are highly integrated with the Applicants and are indispensable to the 

Applicants’ business and their restructuring. 
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153. As described above, the stay of proceedings is proposed to extend to all Tobacco 

Claims against not only the Applicants, but also against BAT and the BAT Affiliates. The 

Applicants believe that it is appropriate to do so for several reasons, including:  

(a) ITCAN, BAT and the BAT Affiliates are named as co-defendants in class actions 

and health care recovery proceedings across Canada and are alleged to be jointly 

and severally liable for having engaged in a conspiracy to suppress information 

regarding the dangers of smoking and to encourage smoking. These claims against 

ITCAN, BAT, and the BAT Affiliates can only be effectively determined in one 

forum. The Applicants therefore seek a stay of proceedings in favour of BAT and 

the BAT Affiliates with the objective of facilitating a global resolution of the 

Tobacco Claims; and 

(b) A stay of proceedings in favor of BAT and the BAT Affiliates will allow ITCAN, 

BAT, and the BAT Affiliates to focus on developing and implementing a plan of 

compromise or arrangement without the costs and distraction that would inevitably 

ensue if the plaintiffs were to continue pursuing the Tobacco Claims against BAT 

and the BAT Affiliates at the same time as this CCAA proceeding. 

(b) Monitor 

154. FTI Consulting Canada Inc. (“FTI”) has consented to act as the Monitor of the 

Applicants under the CCAA. A copy of the Monitor’s consent is attached as Exhibit “T”. 

(c) Administration Charge 

155. The Applicants propose that the Monitor along with its counsel and counsel to the 

Applicants be granted a court-ordered charge on all of the present and future assets, property and 
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undertaking of the Applicants (the “Property”) as security for their respective fees and 

disbursements relating to services rendered in respect of the Applicants up to a maximum amount 

of $5 million (the “Administration Charge”). The Administration Charge is proposed to rank pari 

passu with the Tobacco Claimant Representative Charge (as defined in the Initial Order) and to 

have first priority over all other charges. 

(d) Tobacco Claimant Representative 

156. The Applicants propose that the Honourable Warren K. Winkler be appointed by 

the Court as the Tobacco Claimant Representative to represent the interests of Tobacco Claimants 

(excluding Government Claimants) in the CCAA proceedings on an interim basis. I understand 

that an Affidavit of Nancy Roberts, sworn on March 12, 2019, has been filed to address this issue. 

(e) Directors’ and Officers’ Protection 

157. I am one of four individuals currently serving on the Board of Directors of both 

ITCAN and ITCO. I have been on the Boards since June 1, 2013. The other three directors, their 

additional roles (if any), and their start dates are set out below: 

(a) Jorge Araya: A member of the Boards since January 16, 2015. He is also the 

President and CEO of ITCAN. 

(b) Tamara Gitto: A member of the Boards since December 31, 2012. She is also the 

Vice President, Legal and External Affairs of ITCAN and the Vice President, Law 

and General Counsel of ITCO.  

(c) Robert Casey: A member of the ITCAN Board since March 11, 2019. He is also 

the Assistant General Counsel – Corporate Legal for British-American Tobacco 
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(Holdings) Limited and a former director of various BAT Affiliates, including 

BATIF and B.A.T Industries p.l.c. 

158. The Applicants require the continuing support and insight of their Directors and 

Officers (the “Directors”) to preserve the value of the Applicants’ business as a going concern 

enterprise and to address the financial challenges associated with these CCAA proceedings.  

159. I am advised by Marc Wasserman of Osler and believe that, in certain 

circumstances, directors can be held liable for certain obligations of a company owing to 

employees and government entities, which may include unpaid accrued wages, unpaid accrued 

vacation pay, unremitted source deductions, health taxes, workers’ compensation and other payroll 

related obligations (the “Employee Liabilities”). In addition, the Applicants are required to collect 

Federal Tobacco Taxes and PTT on all tobacco products imported into Canada and sold in a 

province. The Applicants also collect and remit Sales Taxes. I am further advised by Marc 

Wasserman and believe that the requirement of the Applicants to collect and remit Sales & Excise 

Taxes likewise creates potential financial exposure for the Directors. 

160. Given the discreet nature of the potential Director liabilities associated with each 

of the potential Employee Liabilities and the Sales & Excise Taxes, the Applicants are seeking 

separate charges for the Employee Liabilities (the “Directors Charge”) and Sales & Excise Taxes 

(the “Sales & Excise Tax Charge”). This approach has the advantage of segregating the potential 

Director liabilities arising from different aspects of the Applicant’s business and creates 

transparency for stakeholders such as, for example, the government entities as the intended 

beneficiaries of the proposed Sales & Excise Tax Charge. 

161. The Applicants maintain director and officer liability insurance (the “D&O 

Insurance”) extending primary coverage with $15 million aggregate limits of liability and excess 
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liability policies with cumulative aggregate limits of liability of $230 Million. The Applicants also 

granted contractual indemnities in favour of the Directors. However, the economic value of 

contractual indemnities granted by entities that are admittedly insolvent is questionable. Likewise, 

the Directors are collectively reluctant to rely solely on the D&O Insurance given the contractual 

contingencies and uncertainty associated with possible coverage related issues beyond their control 

in a complex restructuring.  

162. With respect to the Employee Liabilities, the Applicants sought the assistance of 

FTI, in its capacity as proposed Monitor, to estimate the potential scope of the  Employee 

Liabilities. The largest payroll period was used as a proxy and extended to cover the stub period 

between the payroll cut off date and payment date resulting in a total estimated exposure of 

approximately $13 million. Although the Applicants intend to comply with applicable laws with 

respect to matters affecting it, the failure to successfully complete a restructuring creates the 

prospect of material personal liabilities for Directors.  

163. In light of the potential liabilities and the uncertainties surrounding available 

indemnities and insurance, the Directors have indicated to the Applicants that their continued 

participation in this proceeding requires the granting of a $16 million Directors Charge. In 

addition, the proposed Initial Order provides that Directors will only have recourse to the 

Directors’ Charge as a “back-stop” in the event that the D&O Insurance (which covers most typical 

director and officer liabilities) is not available or applicable. 

164. It is imperative that the Directors have the confidence that they will be insulated to 

the extent possible from post-filing claims arising from the discharge of their duties for the benefit 

of all stakeholders. Granting the requested Directors Charge will therefore pave the way for the 

Directors to focus on the ultimate objective of working towards developing and implementing a 
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successful plan of compromise or arrangement to permit the Applicants to emerge from this CCAA 

proceeding as a viable business. 

(f) Sales & Excise Tax Charge 

165. As described previously in this affidavit, the Applicants collect significant amounts 

of Sales & Excise Taxes with  responsibility for remitting these sums to the applicable government 

authorities on statutory remittance dates.  

166. With respect to the Federal Tobacco Tax, ITCAN utilizes the “self-assessment” 

method which involves ITCAN calculating the tax payable for the import of tobacco in any given 

month and remitting those taxes on the payment date in the following month. There are two 

methods for collection and remittance of PTT: the purchase method and the sales method. Under 

the purchase method, ITCAN collects PTT when tobacco products are delivered to its distribution 

centres. Under the sales method, ITCAN collects PTT when tobacco products are sold to its 

customers. The specific collection and remittance method in each jurisdiction is dictated by each 

province. 

167. The Directors have considered alternative methods for the collection and remittance 

of Sales & Excise Taxes such as segregation of funds or accelerated remittances with a view to 

limiting the corresponding financial exposure associated with non-payment. These deliberations 

resulted in the conclusion that continuing with current practices is the most viable option from an 

operational perspective. The alteration of current practices would materially impair the Applicants’ 

liquidity and the implementation of new procedures contemporaneously with the Applicants 

initiating a Court supervised restructuring process is viewed as increasing the risk profile of the 

Directors since the current practices have been reliable in the past. 
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168. Collected but unremitted Sales Taxes and Tobacco Taxes at any given time have 

been estimated with the assistance of FTI in its capacity as Proposed Monitor, and can exceed $70 

million and $510 million respectively. The collection and remittance obligations for Sales & 

Excise Taxes therefore exposes the Directors to significant financial liabilities. 

169. As a result, it is proposed that this Honourable Court grant a Sales & Excise Tax 

Charge in favour of Canadian federal, provincial, and territorial authorities that are entitled to 

receive payments or collect monies from the Applicants in respect of  Sales & Excise Taxes in the 

amount of $580 million over the Applicants’ property to secure the remittance of any collected but 

unremitted Sales & Excise Taxes. The quantum of the Sales & Excise Tax Charge takes into 

account the bonds and letters of credit posted with applicable governmental authorities to avoid 

double counting. In light of the proposed Sales & Excise Tax Charge, the Initial Order also 

provides that the applicable government authorities be stayed from requiring that any additional 

bonding or other security be posted by or on behalf of the Applicants in connection with Sales 

Taxes.  

170. The granting of the requested Sales & Excise Tax Charge is intended to satisfy any 

concerns that the applicable governmental authorities may have regarding the treatment of Sales 

& Excise Taxes in these proceedings. The Sales & Excise Sales Tax Charge should assure such 

governmental authorities that there is no need for concern regarding the Applicant’s remittance of 

Sales & Excise Taxes in accordance with its ordinary practice and no need to seek to impose further 

bonding requirements on the Applicants with respect to such taxes. 

(g) Priority of Court-Ordered Charges 

171. It is proposed that the relative priority of the Administration Charge, the Directors’ 

Charge and the Sales & Excise Tax Charge shall be as follows: 
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First – Administration Charge (to the maximum amount of $5 million) and the 

Tobacco Claimant Representative Charge (to the maximum amount of $1 million), 

pari passu;; 

Second – Directors’ Charge (to the maximum amount of $16 million); and 

Third – Sales & Excise Tax Charge (to the maximum amount of $580 million). 

(h) Cash Flow Forecast 

172. ITCAN has prepared 13-week cash flow projections and the underlying 

assumptions as required by the CCAA. A copy of the cash flow projections is attached as Exhibit 

“U”. The cash flow projections demonstrate that the Applicants have sufficient liquidity to 

continue going concern operations during the initial stay period. I confirm that: 

(a) All material information relative to the 13-week cash flow projections and to the 

underlying assumptions has been disclosed to FTI in its capacity as Monitor; and  

(b) Senior Management has taken all actions that it considers necessary to ensure that: 

(i) the individual assumptions underlying the 13-week cash flow projections are 

appropriate in the circumstances; and (ii) the individual assumptions underlying the 

13-week cash flow projections, taken as a whole, are appropriate in the 

circumstances. 

173. The Applicants anticipate that the Monitor will provide oversight and assistance 

and will report to the Court in respect of ITCAN’s actual results relative to the cash flow forecast 

during this proceeding. 
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(i) Critical Suppliers 

174. In addition to the standard provisions in the Model Order, the Applicants also seek 

the entitlement, but not the requirement, to pay the following expenses: 

(a) with the consent of the Monitor, amounts for goods or services actually supplied to 

the Applicants prior to the date of the Initial Order by various third-party suppliers 

including logistics or supply chain providers, customs brokers and freight 

forwarders; providers of information technology, social media marketing strategies 

and publishing services; and in respect of the Loyalty Program. 

(b) any other third-party suppliers, if, in the opinion of the Applicants, such payment 

is necessary or desirable to preserve the operations of the business. 

(c) any royalties due to arm’s length parties. 

(d) with the consent of the Monitor, amounts for inventory and other intercompany 

supplies actually supplied to the Applicants by BAT and its affiliates prior to the 

Initial Order and amounts due prior to the Initial Order for shared services, licenses 

or rights provided to the Applicants by BAT and its affiliates. For any amounts that 

become due after the Initial Order is granted, the Applicants are permitted to 

continue paying amounts owing to BAT and its affiliates for transactions in the 

ordinary course of business or as otherwise approved by the Monitor. 

(j) Chapter 15 Proceedings 

175. FTI, as Monitor, intends to initiate a case under chapter 15 of Title 11 of the United 

States Code (the “Bankruptcy Code”) on behalf of ITCAN, seeking (a) recognition of the Monitor 
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as the foreign representative of ITCAN, (b) recognition of this CCAA proceeding as a foreign 

main proceeding pursuant to sections 1515, 1517 and 1520 of the Bankruptcy Code, (c) recognition 

and enforcement of the Initial CCAA Order, and (d) other appropriate relief under the Bankruptcy 

Code (the “Chapter 15 Case”). 

176. FTI, as Monitor, intends to file the Chapter 15 Case in the United States Bankruptcy 

Court for the Southern District of New York, where it maintains its principle place of business in 

the United States. 

(k) Conclusion 

177. I believe that granting the Initial CCAA Order sought by the Applicants is in the 

best interests of the Applicants and all interested parties. Without the requested stay, the Applicants 

face cessation of going concern operations, the liquidation of their assets and the loss of their 

employees’ jobs. Furthermore, a successful restructuring of the Applicants’ business will avoid 

the pitfalls associated with contraband tobacco manufacturers having the opportunity to gain 

additional market share to the detriment of the industry and authorities that regulate and tax the 

sale of tobacco related products for the benefit of the public at large. 

178. The Applicants require a realistic dialogue with their stakeholders under the 

protection of the CCAA with the goal of negotiating a compromise of the Tobacco Claims, while 

maintaining the ongoing value of the business. The granting of the requested stay of proceedings 

and the other relief sought will permit an orderly restructuring of the Applicants’ affairs under 

Court supervision, with minimal short-term disruption to their business. 

179. BAT is a publicly traded company that is listed, among other places, on the  London 

Stock Exchange and the New York Stock Exchange. The Applicants have to take into account 
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Schedule A - Litigation 

Copies of the first page of each of the statements of claim referenced in the chart below are attached 

to this Affidavit as Exhibit “V”.  

Jurisdiction Description 

I. Government Medicaid Actions 

Alberta On May 31, 2012, Alberta enacted its Crown’s Right of Recovery Act. On 

August 8, 2012, ITCAN was served with the suit naming ITCAN, BAT, 

the BAT Affiliates, other Canadian and international tobacco 

manufacturers and the Canadian Tobacco Manufacturers’ Council as 

defendants. The claim seeks damages quantified at $10 billion. This case 

remains at a preliminary stage. No trial date has been set. 

British Columbia On January 24, 2001, British Columbia enacted the Tobacco Damages 

and Health Care Costs Recovery Act. The provincial government filed a 

suit against ITCAN, the BAT Affiliates, other Canadian and international 

tobacco manufacturers, and the Canadian Tobacco Manufacturers’ 

Council. The action did not specify an amount claimed, but seeks to 

recover the present value of the total expenditures supposedly incurred 

by the government for health care benefits provided for Insured persons 

resulting from tobacco-related diseases or the risk thereof, as well as the 

present value of the estimated total expenditure that could reasonably be 

expected will be provided for the same purposes. An expert report filed 

by the province in early 2017 estimated damages to be around $118 

billion. Document production is ongoing and examinations for discovery 

commenced in January 2018. No trial date has been set. 

Manitoba On June 13, 2006, Manitoba enacted its Tobacco Damages Health Care 

Costs Recovery Act. ITCAN was served with the suit on July 4, 2012 

naming ITCAN, BAT, the BAT Affiliates, other Canadian and 

international tobacco manufacturers and the Canadian Tobacco 

Manufacturers’ Council as defendants. The province did not quantify the 

damages. This case remains at a preliminary stage and no trial date has 

been set. 

New Brunswick On March 14, 2008, the government of New Brunswick filed a Medicaid 

suit against ITCAN, BAT, the BAT Affiliates, other Canadian and 

international tobacco manufacturers and the Canadian Tobacco 

Manufacturers’ Council. ITCAN was served on April 10, 2008. Damages 

have been quantified by the Province in the range of $11-$60 billion 

(from 1954 to 2060). Pursuant to a case management order, the trial is 
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scheduled to commence on November 4, 2019. The trial date will have to 

be rescheduled as a result of certain recently-released motion decisions. 

Newfoundland and 

Labrador 

On January 8, 2011, Newfoundland and Labrador enacted its Tobacco 

Damages and Health Care Costs Recovery Act and filed a lawsuit against 

ITCAN, BAT, the BAT Affiliates, the other two major Canadian 

manufacturers, a number of other international corporations and the 

Canadian Tobacco Manufacturers’ Council. No damages have been 

specified. ITCAN was served on February 8, 2011 and has filed its 

defence. Document production commenced in 2018. No trial date has 

been set. 

Nova Scotia On December 8, 2005, the province of Nova Scotia enacted its Tobacco 

Damages and Health-Care Costs Recovery Act. On January 22, 2015, 

ITCAN was served with the Nova Scotia Medicaid suit naming ITCAN, 

BAT, the BAT Affiliates, other Canadian and international tobacco 

manufacturers and the Canadian Tobacco Manufacturers’ Council as 

defendants. The damages have not been quantified by the province. 

ITCAN delivered its Statement of Defence on July 3, 2015. This case 

remains at a preliminary stage and no trial date has been set. 

Ontario See description in the body of the Affidavit. 

Prince Edward 

Island 

On June 12, 2012, Prince Edward Island enacted its Tobacco Damages 

and Health Care Costs Recovery Act. ITCAN was served with the PEI 

Medicaid suit on November 15, 2012 naming ITCAN, BAT, the BAT 

Affiliates, other Canadian and international tobacco manufacturers and 

the Canadian Tobacco Manufacturers’ Council as defendants. The 

damages have not been quantified by the province. ITCAN delivered its 

Statement of Defence in February 2015. This case remains at a 

preliminary stage and no trial date has been set. 

Quebec On August 25, 2009, ITCAN and the other Canadian tobacco 

manufacturers filed a constitutional challenge of the Quebec Medicaid 

Legislation. The basis of the challenge is the Quebec Charter of Human 

Rights and Freedoms, and the abrogation of prescription rights that 

ITCAN has relied on in the Quebec class actions. On March 5, 2014, 

ITCAN’s challenge was dismissed. ITCAN filed its Inscription in Appeal 

of this judgment on April 4, 2014 and on September 28, 2015, the Quebec 

Court of Appeal confirmed the first instance judgment dismissing the 

Corporation's challenge. ITCAN did not appeal the Quebec Court of 

Appeal judgment to the Supreme Court of Canada. 

On June 8, 2012, the Quebec Medicaid suit was served upon ITCAN. The 

suit also names B.A.T. Industries p.l.c., British American Tobacco 

(Investments) Limited, the two other major Canadian manufacturers and 

several other ex juris tobacco companies. The suit claims $60 billion in 
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medical recoupment costs. ITCAN filed its plea on December 15, 2014. 

The case remains at a preliminary stage and no trial date has been set. 

Saskatchewan In April 2007, Saskatchewan enacted its Tobacco Damages and Health 

Care Costs Recovery Act. ITCAN was served with the Saskatchewan 

Medicaid suit on July 3, 2012 naming ITCAN, BAT, the BAT Affiliates, 

other Canadian and international tobacco manufacturers and the 

Canadian Tobacco Manufacturers’ Council as defendants. The damages 

have not been quantified by the province. ITCAN delivered its Statement 

of Defence in February 2015. This case remains at a preliminary stage 

and no trial date has been set. 

II. Class Actions 

Quebec See description in the body of the Affidavit. 

British Columbia On May 14, 2003, legal proceedings were filed against ITCAN by 

Kenneth Knight in the Supreme Court of British Columbia. The class 

action was certified on behalf of British Columbians who purchased 

ITCAN’s cigarettes bearing “light” and “mild” descriptors on the 

packaging. The action alleges that ITCAN engaged in “deceptive trade 

practices” contrary to the provincial Trade Practices Act in the marketing 

of its cigarette brands with these descriptors. The proceedings seek to 

enjoin ITCAN from using these descriptors on its cigarette brands, as well 

as the compensation of all amounts spent by the proposed class on the 

said products, and the disgorgement of profits from the sale of these 

products (although liability is limited to 1997 onwards). On April 30, 

2004, ITCAN filed its Statement of Defence. After several preliminary 

motions and appeals, the action remains at a preliminary stage and no trial 

date has yet been set. 

Nova Scotia, 

Manitoba, 

Saskatchewan, 

Alberta 

In June 2009, four smoking and health class actions were filed in Nova 

Scotia (the Semple claim), Manitoba (the Kunta claim), Saskatchewan 

(the Adams claim) and Alberta (the Dorion claim) by the same law firm. 

The suits name ITCAN, BAT, the BAT Affiliates, the two other major 

Canadian tobacco manufacturers, the Canadian Tobacco Manufacturers’ 

Council and several ex juris tobacco companies. The Adams claim has 

since been discontinued against BAT, the BAT Affiliates and Ryesekks 

p.l.c. All cases remain at a preliminary stage, and damages have not been 

quantified by the Plaintiffs. No certification materials have been 

delivered and no dates for the certification motion have been set. 

British Columbia On July 16, 2010, two new smoking and health class actions were filed 

against ITCAN in British Columbia. These suits were filed by the same 

law firm that filed the four smoking and health claims in Nova Scotia, 

Manitoba, Saskatchewan, and Alberta in June 2009, and named the same 



- 5 - 

 

Jurisdiction Description 

defendants: ITCAN, BAT, the BAT Affiliates, the two other major 

Canadian tobacco manufacturers, the Canadian Tobacco Manufacturers’ 

Council and several ex juris tobacco companies. The Bourassa claim is 

allegedly filed on behalf of all individuals who have suffered chronic 

respiratory disease and the McDermid claim proposes a class based on 

heart disease. Both claims state that they have been brought on behalf of 

those who have smoked a minimum of 25,000 cigarettes. Both class 

actions have been dismissed against BAT, Carreras Rothmans Limited 

and Ryesekks p.l.c. No damages have been quantified and the suits 

remain at a preliminary stage. No certification motion materials have 

been delivered and no date for the certification motions have been set. 

Ontario On June 27, 2012 a smoking and health class action was filed against 

ITCAN in Ontario (the “Ontario Class Action”). These suits were filed 

by the same law firm that filed the four smoking and health claims in 

Nova Scotia, Manitoba, Saskatchewan, and Alberta in June 2009 and the 

two claims in British Columbia in July 2010. The suit names ITCAN, 

BAT, the BAT Affiliates, the other two major Canadian tobacco 

manufacturers, a number of other international corporations, the 

Canadian Tobacco Manufacturers’ Council and several ex juris tobacco 

companies and seeks unspecified damages on behalf of individuals who 

have suffered chronic respiratory diseases, heart diseases or cancer. No 

damages have been quantified and the suit remains at a preliminary stage. 

No certification motion materials have been delivered and no date for the 

certification motion has been set. 

Ontario See description of the Growers’ Action in the body of the Affidavit. 

III. Other Proceedings 

Ontario In 2005, the Plaintiff, Ragoonanan, was denied certification of a class 

proceeding on behalf of “all persons who suffered damage to persons 

and/or property as a result of fires occurring after October 1, 1987, due to 

cigarettes that did not automatically extinguish upon being dropped or 

left unattended.” In 2011, the Court granted the Plaintiff’s request to 

continue as an individual action against ITCAN. The Plaintiff’s 

Statement of Claim does not specify the amount of pecuniary damages, 

but the amount claimed will be in excess of $11 million. ITCAN has filed 

its defence. The case remains at a preliminary stage. 

Ontario On September 12, 2003, a suit was brought against ITCAN by Scott 

Landry before the London Ontario Small Claims Court. The Plaintiff 

alleges that ITCAN was negligent for failing to warn him that nicotine is 

addictive and dangerous and seeks an amount of $10,000 to cover the 

costs of fighting his addiction. ITCAN filed its Statement of Defence on 

or about July 24, 2003. At a pre-trial conference on October 31, 2003, the 
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Plaintiff agreed to provide ITCAN with particulars regarding his claim. 

The case has been in abeyance since that time. 

Ontario On June 12, 1997, a suit was brought against ITCAN by Joseph Battaglia 

before the North York Ontario Small Claims Court. The Plaintiff alleged 

that he suffered from heart disease and that ITCAN was negligent for 

failing to warn that nicotine is addictive and dangerous. He sought an 

amount of $6,000. ITCAN filed its Statement of Defence on or about June 

27, 1997. After a trial, a judgment was rendered on 1 June 1, 2001, 

dismissing the Plaintiff’s claim. On July 2, 2001 an appeal was filed by 

the Plaintiff. The appeal was never heard and the Plaintiff passed away 

on September 3, 2004. The case has been in abeyance since that time. 

Nova Scotia On April 19, 2002, ITCAN was served with an individual product liability 

claim for unspecified damages alleging that the Plaintiff, Peter Stright, is 

addicted to tobacco and developed Buerger’s disease as a result of 

smoking. ITCAN filed its Statement of Defence in 2004 and certain 

documents were subsequently produced by the Plaintiff. No trial date has 

been set.  

Quebec On December 12, 2016, ITCAN was served with a Statement of Claim 

filed by Roland Bergeron in the Small Claims Division of the Court of 

Québec in Saint-Hyacinthe. The Plaintiff alleges that he was diagnosed 

with pulmonary emphysema in 2015 and is claiming $15,000 in damages 

for harm to his health. On December 28, 2016, ITCAN filed a 

contestation to the claim, denying the allegations and arguing that the 

matter should be stayed pending the outcome of the Blais class action, as 

the legal issues raised in both proceedings are the same. On February 17, 

2017, the Plaintiff consented to the stay request and on February 22, 2017, 

the Court granted the stay request. 
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Court File No. [File No]
ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
ROTHMANS, BENSON & HEDGES INC.

Applicant

AFFIDAVIT OF PETER LUONGO
(Sworn March 22, 2019)

I, Peter Luongo, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. I am the Managing Director of Rothmans, Benson & Hedges Inc. (“RBH”). I have

been employed within the “PMI Group”, consisting of RBH’s ultimate parent, Philip Morris

International Inc. (“PMI”) and its affiliates, including RBH, for nearly 6 years. Throughout

this time I have been employed by Philip Morris International Management S.A. I have been

in my present role since December 1, 2016. From June 2013 to November 2016, I was the

Vice President, Treasury and Planning for PMI. Before that, I was a partner at Centerview

Partners, an investment banking advisory firm. Through my current role as Managing

Director of RBH, I am familiar with RBH operations, financial results and strategies and, as

such, I have personal knowledge of the matters to which I depose in this affidavit. Where I do

not possess personal knowledge, I have stated the source of my knowledge and believe it to be

true.
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2. This affidavit is sworn in support of an application by RBH for an Order (the “Initial

Order”) pursuant to the Companies’ Creditors Arrangement Act (Canada) (the “CCAA”).

All dollar references herein are Canadian dollars unless otherwise referenced.

I. INTRODUCTION

3. RBH and its predecessor corporations have been engaged in the business of the

production and sale of tobacco products in Canada (the “Business”) for over 100 years. RBH

is a Canadian company that provides employment or consultant work to approximately 800

people across Canada as well as engaging the services of additional contract personnel and

summer students. I believe RBH is the largest employer among manufacturers of tax-paid

tobacco products in Canada.

4. In addition to providing such work directly to Canadians, RBH benefits numerous

other Canadians. For instance, a majority of the tobacco leaf used by RBH in its products is

indirectly sourced from Ontario tobacco growers – accounting for 18% of the flue-cured

Ontario tobacco crop in 2018. Moreover, substantially all of RBH’s sales are in Canada

where RBH is the second-largest supplier of traditional tobacco products in the tax-paid

Canadian market. RBH sells its products through retailers and wholesale distributors and uses

the services of third parties for logistics and other services, each of whom benefits from

RBH’s continuing operations either directly or indirectly.

5. Further, because of Canada’s tax and regulatory schemes applicable to tobacco

products, the Business generates substantial revenues for Canada’s federal and provincial

governments. RBH estimates that in 2018 alone, approximately $3.745 billion in federal and

provincial taxes (income taxes, excise tax, sales tax, provincial tobacco tax and customs
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duties) were collected in respect of RBH’s production and sale of tobacco products. In

comparison, RBH’s net income after taxes was approximately $647 million for the fiscal year

ended December 31, 2018.

6. While the operations of the Business are stable and cash flow positive, this application

has become necessary because of recent developments in two class action proceedings in

Quebec in which RBH is a defendant (the “Quebec Class Actions”) and the continuation of a

significant number of actions and legal proceedings relating to Tobacco Matters (defined

below) in which RBH is a defendant or respondent, including government-initiated litigation

and other class action proceedings throughout Canada that are affecting RBH and the entire

regulated Canadian tobacco industry (including the Quebec Class Actions, the “Pending

Litigation” and excluding the Quebec Class Actions, the “Other Pending Litigation”).

7. In particular, in the recent decision of the Court of Appeal of Quebec issued on March

1, 2019 (the “Quebec Appellate Decision”) in the Quebec Class Actions, the Court of Appeal

of Quebec upheld in most aspects the 2015 trial judgment (the “Quebec Trial Judgment”)

and awarded compensatory and punitive damages (the “Global Damages Award”) against

RBH and its co-defendants, Imperial Tobacco Canada Limited (“ITCAN”) and JTI-

Macdonald Corp. (“JTIM” and together with ITCAN, the “Co-Defendants”). As a result,

RBH is liable to deposit $257 million within 60 days (subject to taking into account, to the

extent applicable, amounts already deposited with the Quebec court as discussed below). This

includes the punitive damages award for which RBH is individually liable of approximately

$46 million as at the date of the Quebec Trial Judgment (or approximately $56.6 million

inclusive of interest to March 1, 2019).
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8. In addition, RBH and the Co-Defendants have joint and several contingent liability in

the Quebec Class Actions in respect of the remainder of the $6.858 billion (or approximately

$13.529 billion inclusive of interest to March 1, 2019) Global Damages Award, less the

punitive damages awarded against the Co-Defendants. Of that amount, twenty percent (or

approximately $2.706 billion inclusive of interest to March 1, 2019) was allocated to RBH.

The timing and quantum of any additional portion of the Global Damages Award that RBH

will be liable to pay in the future over and above the $257 million deposit are uncertain. The

likelihood any such payments will be required depends on, among other things, the number of

claimants who come forward.

9. Both the liability for and quantum of the Global Damages Award are vigorously

contested by the defendants. RBH seeks authorization in these proceedings to file an

application for leave to appeal to the Supreme Court of Canada (with no further step to be

taken in respect of such leave application by RBH or any other person thereafter).

10. On March 8, 2019, JTIM filed for creditor protection pursuant to the CCAA, stating in

the affidavit of Robert McMaster filed in support of that application that “The total secured

and unsecured obligations of JTIM, including the [Quebec Appellate Decision], greatly

exceed my expectation of the realizable value of the assets [of JTIM] on a going concern

basis.”

11. On March 12, 2019, ITCAN filed for creditor protection pursuant to the CCAA,

stating in the affidavit of Eric Thauvette filed in support of that application that “The

Applicants are unable to pay the maximum amount owing under the Quebec Appeal

Judgment. While the actual amount that ITCAN would be required to pay depends on the rate
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of take up among class members, the potential maximum amount that ITCAN is condemned

to pay under the judgment is billions of dollars more than all of its assets as of December 31,

2018.”

12. In the case of RBH, in light of the Quebec Appellate Decision and all the present

circumstances, including the insolvency of JTIM and ITCAN, RBH too is insolvent.

Specifically, the aggregate value of RBH’s property, including the amounts deposited with the

Quebec court, is not, at fair valuation, sufficient to satisfy the Global Damages Award or

RBH’s allocated portion thereof given the amounts ascribed to those liabilities in the Quebec

Trial Judgment and all of RBH’s other liabilities.

13. In addition to the Global Damages Award in the Quebec Class Actions, RBH is one of

a number of defendants in the Other Pending Litigation, consisting of putative class actions,

individual actions, and government-initiated litigation throughout Canada relating to the

purchase, sale, distribution, manufacture, production, development, advertising or marketing

of tobacco products, the use of or exposure to tobacco products, or representations in respect

of tobacco products (“Tobacco Matters”). Much of the Other Pending Litigation affects the

entire legal, tax-paid Canadian tobacco industry and includes health care cost recovery actions

brought by all ten provincial governments.

14. The plaintiffs in the Other Pending Litigation seek damages in the aggregate that are

exponentially more than the Global Damages Award. While RBH vigorously disputes

liability for and the quantum of damages in each of the Other Pending Litigation, the interests

of the claimants in the Other Pending Litigation and any contingent liability associated with
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their claims are relevant in light of RBH’s financial circumstances and RBH’s liability in

respect of the Global Damages Award.

15. RBH requires CCAA protection at this time to prevent disruption of the Business as a

result of the Quebec Class Actions and the Other Pending Litigation. RBH seeks a stay of

proceedings, including a stay of the Pending Litigation, to enable it to explore a plan of

compromise or arrangement with its creditors, including contingent creditors.

16. A stay of proceedings under the CCAA will keep RBH’s creditors and contingent

creditors on an equal footing, ensuring that a substantial portion of the assets of RBH is not

set aside or applied for the exclusive benefit of one creditor group, while it explores a

comprehensive resolution to its current challenges. Addressing the litigation and associated

claims in a coordinated and orderly way is necessary under the circumstances to avoid

prejudice that may be caused by each litigation matter proceeding in a different manner and at

a different pace. It is RBH’s view that litigation claims, including the Pending Litigation,

ought to be stayed and resolved in the context of the CCAA Proceedings for the sake of

efficiency and fairness.

17. It is anticipated that during the CCAA Proceedings, RBH will continue to operate its

business as usual. RBH also intends to continue to pursue an important and innovative new

aspect to its business that has the potential to revolutionize RBH’s business and the tobacco

industry. PMI and members of the PMI Group are in the midst of transforming their core

businesses by developing smoke-free alternatives to cigarettes with a view to switching

existing smokers to new and innovative reduced risk products (“Reduced Risk Products”) as

quickly as possible.
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18. For instance, as described further herein, RBH has been distributing a new Reduced

Risk Product called “IQOS” since 2016 in Canada. IQOS is an electronic device that

generates a nicotine-containing aerosol by heating tobacco at controlled temperatures without

burning it. Studies conducted by the PMI Group have shown that the aerosol from IQOS,

which can be inhaled, has significantly lower levels of the harmful and potentially harmful

constituents found in cigarette smoke, thereby representing a reduced risk alternative for

existing smokers. To date the PMI Group has launched IQOS in key cities in 44 markets and

approximately 6.6 million adult consumers have already stopped smoking and switched to

IQOS.

19. IQOS is one of a number of Reduced Risk Products under development by the PMI

Group. Such products are expected to become an important part of RBH’s product line as the

public and government continue to focus on less harmful alternatives to cigarettes. The

successful development of Reduced Risk Products by the PMI Group and the participation of

RBH in this new core line of business represents a significant opportunity for RBH and a

positive and transformational advancement for men and women in Canada who smoke.

20. The continued operation of the Business in the normal course during the CCAA

proceedings, including the participation of RBH in the emerging Reduced Risk Product

market, is in the best interests of RBH’s employees, suppliers, customers, pensioners,

creditors, shareholder and governmental revenue authorities (its “Stakeholders”).

21. RBH requests that this Court grant the relief in the proposed Initial Order to provide

RBH with an opportunity to deal in an orderly manner with the litigation claims against it
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while enabling it to continue to operate the Business and generate positive cash flow for the

benefit of its Stakeholders.

II. BACKGROUND REGARDING RBH

(A) Corporate Structure

22. RBH is incorporated pursuant to the Canada Business Corporations Act and its head

office is located in Toronto, Ontario. The sole shareholder of RBH is Latin America and

Canada Investments B.V., a corporation incorporated pursuant to the laws of the Netherlands.

PMI, a corporation incorporated pursuant to the laws of the State of Virginia, is the ultimate

indirect parent company of RBH. A corporate chart is attached hereto as Exhibit “A”.

23. RBH has a single subsidiary, Rothmans Inc., an entity incorporated pursuant to the

Business Corporations Act (Ontario). RBH owns 100% of the common shares of Rothmans

Inc., which is inactive and has total assets of $1. Prior to December 17, 2009, the corporate

name of Rothmans Inc. was Aphex Corporation. Rothmans Inc. is not an applicant in these

proceedings.

24. Prior to November 2008, RBH was controlled by a corporation that was, at that time,

named Rothmans Inc. (“Old Rothmans”) and was publicly traded on the Toronto Stock

Exchange. At that time, Old Rothmans owned 60% of the shares of RBH and a PMI affiliate

owned the remaining 40% of the shares of RBH. On October 17, 2008, a PMI affiliate

acquired 100% of the issued and outstanding shares of Old Rothmans, thus giving PMI

affiliates control over 100% of the shares of RBH. On December 1, 2009, RBH and Old

Rothmans were amalgamated to form RBH.
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25. The current directors of RBH are Jure Samardzic, Mimi Kurniawan and me, all of

whom are employees of one of the members of the PMI Group. None of the other members

of the PMI Group is an applicant in these proceedings.

(B) The Business of RBH

(i) Canadian Tobacco Market

26. The Canadian tobacco market is composed principally of consumers who choose from

tax-paid premium cigarettes, price category cigarettes and fine-cut tobacco offerings.

Unfortunately, consumers also purchase a sizeable volume of untaxed or partially-taxed

tobacco products, most of which is illicit trade.

27. Cigarette consumers are principally served by the three major domestic tobacco

companies, namely RBH, ITCAN and JTIM, and a number of regional manufacturers. These

producers offer products in varying lengths, package formats and tobacco blend

characteristics under a variety of trademarks.

28. The Canadian tobacco market is subject to extensive regulation governing the sale and

marketing of tobacco products and federal and provincial governments generate substantial

revenue from the taxation of tobacco-related activities. See further discussion related thereto

beginning at paragraph 113, below. Provincial and federal taxes account for more than 60%

of the price of tax-paid cigarettes.

29. RBH pays federal excise taxes, provincial and territorial tobacco taxes and customs

and import duties (collectively, “Excise Taxes”); remits goods and services, harmonized sales

and other applicable federal, provincial or territorial sales taxes (collectively, “Sales Taxes”);

25



- 10 -

and pays federal and provincial income taxes. For its fiscal year ended December 31, 2018,

RBH had income net of taxes of approximately $647 million. In comparison, RBH estimates

that approximately $3.745 billion in Excise Taxes, Sales Taxes and income taxes were

collected in respect of RBH’s production and sale of tobacco products, as follows (all

amounts approximate):

(a) $202.2 million in income tax paid to the federal government (inclusive of

amounts collected on behalf of certain provinces);

(b) $38 million in provincial income tax paid directly to the provinces;

(c) $1.228 billion in federal excise taxes and customs duties;

(d) $256 million in net Sales Taxes; and,

(e) $533 million in provincial and territorial tobacco taxes remitted directly by

RBH;

(f) $1.488 billion in provincial and territorial tobacco taxes remitted by

wholesalers (estimated based on sales by RBH to wholesalers who will

ultimately collect on their sales and remit).

30. A significant factor affecting the Canadian tobacco market is the level of illicit trade,

meaning the sale of cigarettes without complying with government regulation or payment of

some or all of the requisite taxes. In Ontario alone, it is estimated that approximately one-

third of cigarettes sold are contraband products for which not all taxes are paid. Contraband

activity results in a loss of revenues to provincial and federal governments and creates unfair

26



- 11 -

competition for manufacturers of tax-paid products that comply with applicable laws, such as

RBH. In Ontario, the Ministry of Finance is responsible for enforcement against contraband

tobacco products.

(ii) RBH’s Traditional Cigarette and Tobacco Product Business

31. RBH is the second-largest supplier of traditional tobacco products in the tax-paid (i.e.

non-contraband) Canadian market. RBH manufactures and sells cigarettes and fine-cut

tobacco as well as distributing pipe tobacco and cigar products.

A. Locations

32. RBH has its head office in Toronto, Ontario, located in a large commercial building

that it owns, and it also owns a manufacturing plant in Quebec City, Quebec where it

produces finished tobacco products. The company has sales offices in leased premises

located in Alberta, Ontario and Quebec and stores semi-finished products in a leased

warehouse in Quebec City, Quebec. RBH’s main warehouse for the storage of tobacco leaf is

a leased building located in Delhi, Ontario. RBH’s Ontario sales office is located in a

building it leases in Mississauga, Ontario.

33. Approximately 350 employees work in the Toronto head office and the Ontario sales

office.1

B. Supplier and Intercompany Supply Arrangements

34. RBH purchases the majority of its packed tobacco leaf (an input in the manufacture of

cigarettes) from Alliance One International Inc. and its affiliates (collectively, “AOI”). AOI

1 As of December 31, 2018.
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in turn contracts directly with Ontario tobacco growers to acquire flue-cured tobacco crop.

Purchases by AOI for resale to RBH accounted for approximately 18% by volume of the 2018

flue-cured tobacco crop produced in Ontario. The tobacco is processed by AOI in the United

States after its purchase from Ontario tobacco growers and is then transported by AOI to

RBH’s leased warehouse premises located in Delhi, Ontario.

35. Most of the remaining packed leaf tobacco used by RBH is grown outside of Canada

and is primarily supplied to RBH by affiliates of PMI. In addition to packed leaf tobacco,

RBH purchases semi-finished tobacco from an affiliate of PMI and uses this semi-finished

tobacco as an input in manufacturing its products.

36. RBH also purchases other non-tobacco inputs used by RBH in the manufacture of

tobacco products from third party suppliers. Such inputs include cigarette papers, liners,

filters and packaging materials.

37. In addition to producing finished tobacco products at its Quebec manufacturing plant,

RBH also purchases certain finished tobacco products from third party suppliers for resale.

C. Retail and Distribution

38. RBH does not sell any combustible tobacco products directly to consumers. RBH’s

finished tobacco products reach end consumers through a combination of direct sales by RBH

to tobacco retailers and direct sales by RBH to wholesale distributors. In the case of

wholesale distributors, RBH contracts with a limited number of them to distribute and resell

RBH tobacco products to retail accounts in Canada.
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39. RBH has one primary third-party logistics service provider. This provider warehouses

and delivers substantially all of RBH’s finished goods, with the exception of distribution

undertaken by wholesale distributors.

40. RBH operates a number of trade programs with wholesalers and retailers of its

products (the “Trade Programs”), the terms of which vary based on region, market

conditions, products and sales volumes (including volume-based allowances). The Trade

Programs also include contracts with certain venues for space that is used for targeted

communication to legal-aged smokers where allowed by law. Trade Programs are critical to

the sales and distribution of traditional tobacco products by RBH, including to maintaining an

adequate retail inventory and a committed retailer network for RBH’s tobacco products.

(iii) RBH’s Reduced Risk Product Business

41. PMI and members of the PMI Group are in the midst of transforming their core

businesses. PMI has stated as follows in its Frequently Asked Questions attached hereto as

Exhibit “B”:

“[PMI is] dedicated to doing something very dramatic – replacing cigarettes
with the smoke-free products that we’re developing and selling.

That’s why we’ve invested over USD 6 billion in research and development, and have
over 400 dedicated scientists, engineers, and technicians developing and assessing
potentially less harmful alternatives to cigarettes.

It’s the biggest shift in our history. And it’s the right one for our consumers, our
company, our shareholders, and society…”

42. RBH is committed to this vision and shares the goal of switching existing smokers

who would otherwise continue to smoke to new and innovative Reduced Risk Products as

quickly as possible.
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43. In November 2014, RBH’s parent corporation, PMI, announced the launch of a

proprietary Reduced Risk Product, IQOS, in Japan as a pilot market. Since that time, PMI has

continued to expand the launch of IQOS in 44 countries worldwide, including Canada where

IQOS was introduced in late 2016.

44. IQOS is an electronic device that generates a nicotine-containing aerosol by heating

tobacco contained in specialized sticks called HeatSticks or HEETS, which are tobacco

products manufactured for use with the IQOS heating device. The IQOS device heats the

HEETS at controlled temperatures up to 350 degrees Celsius. By heating tobacco without

burning it, a nicotine-containing aerosol is extracted from the tobacco, which can be inhaled.

45. Results of studies conducted within the PMI Group demonstrate that the aerosol from

IQOS has significantly lower levels of the harmful and potentially harmful constituents found

in cigarette smoke. Further research and development is being performed to provide

alternative Reduced Risk Products to existing smokers.

46. On December 1, 2016, RBH entered into a distribution agreement with Philip Morris

Products S.A. (“PMP”), the owner of the intellectual property rights in IQOS, pursuant to

which RBH was granted a non-exclusive right to distribute IQOS and HEETS products in the

Canadian market. Currently, RBH purchases IQOS devices and HEETS from PMP and

imports the products into Canada. RBH stores IQOS products in warehouses across Canada

that are operated by third party logistics providers.

47. Currently, RBH distributes IQOS products to adult consumers in various ways:

a) indirectly through RBH certified retail outlets, which purchase the IQOS
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products directly from RBH and/or through its wholesalers; and,

b) directly to consumers both using an online platform in all ten provinces and

through dedicated brick-and-mortar IQOS stores in Toronto, Vancouver and

Edmonton.

48. Purchases by RBH certified retailers are processed and then shipped to the store by

third party logistic providers. Direct online orders from consumers are processed by RBH and

delivered by a third party service provider. IQOS brick-and-mortar stores are situated in

leased premises and are operated by a third party marketing service provider that hires all or

most staff at each location. RBH pays the service provider a fixed fee for staffing at the IQOS

stores.

49. To ensure that customers are educated and knowledgeable about IQOS products and

where IQOS products can be purchased, RBH maintains a network of coaches to interact with

consumers. Coaches are individuals employed by RBH. Referrals from coaches are key to

the IQOS direct-to-consumer sales model. Coaches also support IQOS consumers, including

servicing the products when needed. RBH presently employs approximately 30 coaches.

50. RBH also maintains a central call centre for IQOS products. The call centre is

operated by a third party in Ontario and deals primarily with consumer calls and warranty

enquiries.

51. IQOS devices are subject to a one-year warranty for all technical defects. RBH is

indemnified by PMP for any warranty claims relating to defective devices.
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52. In addition to the existing IQOS product, the PMI Group has been developing three

other Reduced Risk Product platforms:

(a) Platform 2, which uses a carbon heat source at the end of the product that is

ignited much like a traditional cigarette. However, the patented design of

Platform 2 prevents the tobacco from burning and heats it instead so that, like

with IQOS, the consumer inhales a nicotine-containing vapor from tobacco

that is heated and not burned;

(b) Platform 3, which generates a nicotine-containing vapor in the form of a

nicotine salt. When a consumer draws on the mouth piece, a chemical reaction

between nicotine (a weak base) and a weak organic acid takes place to produce

a vapor containing nicotine salt; and,

(c) Platform 4, which is a next generation e-vapor product platform that uses a

metallic mesh punctured with tiny holes to heat a pre-filled, pre-sealed e-liquid

cap that contains pharmaceutical-grade nicotine and flavors. In each cap, there

is a new mesh heater, eliminating the need to manually replace it. The

consumer activates the heating process by pressing on a button. As the heater

is in contact with the e-liquid in the cap, it heats the e-liquid to generate a

nicotine-containing vapor. Platform 4 also features puff-activated heating and a

low-liquid level detection system that ensures the consistency and quality of

the vapor generated and inhaled.

53. The development of such products is in furtherance of the vision expressed by PMI

and the other members of the PMI Group to replace cigarettes with smoke-free products that
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they are developing and selling – providing a choice to the men and women who smoke

cigarettes who are looking for a less harmful, yet satisfying alternative to smoking cigarettes.

54. IQOS and the other Reduced Risk Products under development by the PMI Group

have the potential to become a significant part of RBH’s product line as the public and

government continue to focus on less harmful alternatives to cigarettes.

(iv) Employees and Pension Plans

55. RBH has approximately 800 employees located across all ten Canadian provinces,

with the majority of such employees located in Ontario and Quebec.2 RBH also uses the

services of approximately 50 contract personnel in the operation of the Business, not

including approximately 50 summer students to whom it provides summer contract work.

RBH also benefits from certain intercompany personnel arrangements discussed in more

detail herein in the section entitled “Intercompany Arrangements”.

A. Unionized Employees

56. RBH has approximately 230 unionized employees under two separate collective

bargaining agreements, substantially all of whom are employed at the Quebec manufacturing

plant and represented by the Bakery, Confectionary, Tobacco Workers and Grain Millers

International Union Local 261-T (“Local 261-T”). The current collective bargaining

agreement (“CBA”) between RBH and Local 261-T with respect to unionized employees at

the Quebec manufacturing plant has a five-year term which runs until March 19, 2020.

2 As of December 31, 2018.
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57. There are 4 other unionized employees who are employed at RBH’s Montreal sales

office. Employees at the Montreal sales office are represented by Local 261-T under a CBA

renewed for 5 years from October 1, 2015 to September 30, 2020.

58. Employees at RBH’s former laboratory facility, which was closed in May 2018, are

represented by the Bakery, Confectionary, Tobacco Workers and Grain Millers International

Union Local 325-T. On April 25, 2018, a letter of understanding was signed between RBH

and the bargaining unit, now called Local 264, in relation to the closing of the facility.

59. As at December 31, 2018, RBH was subject to a small number of grievances and

claims commenced in Quebec in respect of a number of former unionized employees. The

aggregate value of such claims is approximately $150,000. At this time, RBH intends to

continue to resolve these grievances in the usual course.

B. Pension Plans

60. RBH has a number of registered and unregistered pension plans in Ontario and

Quebec in respect of its active, retired and disabled employees.

a) Ontario Registered Pension Plans

61. RBH is the sponsor of three registered pension plans in Ontario (the “Ontario

Registered Pension Plans”) as follows:

a) a pension plan for salaried employees, with both a defined benefit and

defined contribution component (the “Salaried Pension Plan”);
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b) a pension plan for executives and directors, which is a defined benefit

plan (the “Executive Pension Plan”); and

c) a defined contribution pension plan for unionized employees of the

former Brampton manufacturing plant and the laboratory facility

represented by the Bakery, Confectionary, Tobacco Workers and Grain

Millers International Union Local 325-T (now called Local 264) is in

the process of winding up, effective October 5, 2018, following the

closure of both facilities.

62. The defined benefit component of the Salaried Pension Plan was closed to new hires

effective January 1, 2014. As at its latest actuarial calculation on April 1, 2017, the defined

benefit component of the Salaried Pension Plan had a going concern surplus of $13.1 million

and a solvency shortfall of $6.5 million.

63. As at its latest actuarial calculation on December 31, 2016, the Executive Pension Plan

had a going concern surplus of $11.4 million and a solvency surplus of $1.0 million.

64. RBH is making current service cost contributions for the Salaried Pension Plan and the

Executive Pension Plan in accordance with the most recent actuarial calculations and has not

reduced its solvency funding of such plans notwithstanding changes to the Ontario pension

regulations in 2018.
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b) Quebec Registered Pension Plans and RRSP

65. RBH is also the sponsor of a pension plan for hourly Quebec employees that is

registered in Quebec (together with the Ontario Registered Pension Plans, the “Registered

Pension Plans”), which has defined contribution and registered retirement savings plan

components.

66. RBH also provides a registered retirement savings plan for the limited number of

employees at its Montreal sales office (the “RRSP”).

67. All required contributions to the Registered Pension Plans and the RRSP have been

made to date and, at this time, RBH intends to continue to make all required contributions and

payments to such plans.

c) Non-Registered Pension Plans

68. RBH also provides non-registered supplementary plans for certain of its executives

and directors (the “Non-Registered Pension Plans”). All required contributions to the Non-

Registered Pension Plans have been made to date and, at this time, RBH intends to continue

to make all required contributions and payments to such plans.

C. Closure of Laboratory and Product Development Operations

69. RBH is part of PMI’s Latin America and Canada region. As part of a regional

optimization program initiated in 2016 called the New Operations Model, several sectors of

RBH operations in Canada were regionalized in 2017: Supply Chain, Engineering, Quality

Assurance, and Environmental Health and Safety (EHS). As described below, two additional
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sectors of RBH operations, which were based in Mississauga and in the Toronto Head Office

prior to the regionalization, were regionalized in 2018: the Smoking Laboratory and Product

Development.

70. The Smoking Laboratory functions are essentially aimed at monitoring the Quebec

factory performance, namely to monitor the smoke properties of the regular production and to

ensure that product meets specifications. In May 2018, the Smoking Laboratory functions

were regionalized to a PMI affiliate in Guadalajara, Mexico, which had sufficient spare

capacity in its existing laboratory to insource this activity. As a result, the eleven employees

who previously performed these functions (nine of whom are unionized) were terminated.

The total amount of the employees’ severance packages is approximately $1.8 million.

71. RBH’s Product Development functions are essentially aimed at the design of new

products and packaging for the Canadian market, in line with PMI specifications and

respecting external and internal regulations. This function was previously performed by ten

employees based in the Mississauga and Toronto offices. The activity was regionalized to a

PMI affiliate in Mexico City to benefit from regional synergies and expertise, as well as

support from global systems implemented over previous years. As a result of the

regionalization, the employees in this sector were terminated as of September 2018.

However, four key positions were retained in Toronto, in order to ensure proper proximity

with local RBH Marketing and Finance teams and retain specific Canadian regulation

knowledge within RBH. The total amount of the employees’ severance packages is

approximately $1.4 million.
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72. RBH is continuing to make severance payments in accordance with the employees’

severance packages.

D. Benefits and Life Insurance

73. Medical and dental benefits and life insurance coverage for active and retired

employees are managed by Sun Life Financial Canada (“Sun Life”) and premiums are paid

by RBH on a monthly basis. RBH provides short term disability coverage to non-union

employees through salary continuance and to unionized employees through Sun Life pursuant

to an “administrative services only” (“ASO”) arrangement in which RBH is invoiced by Sun

Life for any short term disability benefits paid by Sun Life to unionized employees. Long

term disability coverage is provided to both union and non-union employees through an ASO

arrangement with Sun Life. Long-term disability coverage for non-union employees is

funded in part through an employee-paid insured component.

74. RBH funds certain other employee benefits including executive health benefits,

employee lifestyle allowances and employee assistance programs. RBH also makes certain

salary continuance payments relating to its parental leave program, its voluntary termination

program for salaried employees and its termination obligations to certain former employees.

75. At this time, RBH expects to continue all benefits programs and administer them in

the normal course.

(C) Intercompany Arrangements

76. RBH is party to a number of intercompany arrangements with other members of the

PMI Group with respect to particular business operations.
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77. Members of the PMI Group are important to the RBH supply chain. As described

above, RBH purchases packed leaf tobacco from other PMI affiliates. RBH also purchases

semi-finished tobacco materials from an affiliate of PMI and occasionally sells semi-finished

tobacco materials to another PMI affiliate. The purchase and sale of leaf and semi-finished

tobacco from and to other PMI affiliates occurs on irregular intervals depending on tobacco

growing seasons and local requirements. RBH also purchases IQOS products from PMP, a

PMI affiliate, for sale in Canada. RBH cannot easily obtain alternative sources of raw

materials, nor can it purchase IQOS products from any other source. Such purchases are

made on arms’ length terms, with quality control overseen centrally.

78. Cash payments from RBH to other members of the PMI Group in respect of the

purchase of tobacco and Reduced Risk Products are estimated to total approximately $20

million in 2018.

79. RBH also receives intercompany services, including personnel, general and

administrative, IT, technical and professional services, from a number of PMI Group

members. In the ordinary course of business, certain employees of the PMI Group are

assigned to work at RBH on a temporary basis, and certain of RBH’s employees are assigned

to work for other PMI Group members. Payments from RBH to other PMI members in

respect of such shared services totalled approximately $100 million in 2018.

80. Tobacco products produced by RBH are sold under a variety of registered trademarks.

RBH owns some proprietary trademarks and licenses other trademarks from Philip Morris

Global Brands Inc. In 2018, RBH paid approximately $25 million in annual royalties to a

PMI affiliate and $4 million to third parties for the licence of trademarks.
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81. The day-to-day operation of the Business is dependent on existing intercompany

arrangements with other PMI Group members related to, among other things, critical tobacco

inputs, business and IT services, and trademark licenses. The inability to continue such

arrangements would result in serious disruption to the Business.

82. Due to the necessity of these intercompany arrangements, the proposed Initial Order

permits RBH to make payments to PMI Group members for post-filing obligations incurred in

the normal course by RBH in respect of these intercompany arrangements.

83. As more fully described in the Pre-Filing Report of Ernst & Young Inc. (the

“Monitor”), the proposed Monitor supports the continuation post-filing of these

intercompany arrangements between RBH and the other PMI Group members.

(D) Banking Arrangements

84. RBH has bank accounts with Citibank Canada (the “Citibank Accounts”) and was,

prior to July 2015, party to the PMI Group’s integrated cash management system (the “Cash

Management System”), which is operated by Citibank and enables the use of cash resources

across the entire PMI Group. The Cash Management System is a “zero balancing system,”

such that excess cash balances held by certain PMI Group members are swept on a daily basis

and used to offset the short-term cash needs of other PMI Group members. The Cash

Management System is managed by Citibank and all transfers under the Cash Management

System are structured as interest-bearing intercompany demand loans.

85. Following the issuance of the Quebec Trial Judgment in 2015, Philip Morris Finance

S.A., which directs arrangements in respect of the Cash Management System on behalf of the
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PMI Group, terminated RBH’s involvement in the Cash Management System and directed the

repayment of all amounts to RBH in connection with the Cash Management System.

86. In connection with the termination of RBH’s participation in the Cash Management

System, Citibank Canada required RBH to post cash collateral with Citibank Canada of

approximately $31.1 million. This cash collateral was required as security for RBH’s

obligations to reimburse Citibank Canada under certain letters of credit and bank guarantees

(“LOCs”) issued by Citibank Canada on behalf or for the benefit of RBH with a face value of

approximately $31.1 million.3 The LOCs were issued to a number of provincial and federal

governmental authorities to satisfy regulatory or administrative requirements to provide

security in relation to the collection and remittance of Excise Taxes.

87. RBH also maintains bank accounts with Bank of Montreal (the “BMO Accounts”),

which it currently uses primarily for payroll-related disbursements, taxes, and miscellaneous

trade payments and for collecting credit card sales for the newly launched IQOS product, as

well as for other business-related purposes. Certain of the BMO Accounts are maintained by

third parties in escrow for the purpose of supporting RBH’s gift card programs and Head

Office operations. RBH has historically maintained target daily balances in the BMO

Accounts through transfers between the Citibank Accounts and the BMO Accounts. During

the CCAA proceedings, RBH intends to use the BMO Accounts and certain of the Citibank

Accounts (which are no longer connected with the Cash Management System) for its Business

and banking requirements.

3 As of December 31, 2018.
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88. The Business generates free cash flow in excess of the amounts required to finance its

ongoing operations in the normal course. In order to generate a return on its excess funds,

RBH invests the excess cash primarily in term deposits with maturities of 90 days or less with

banks in Canada with strong credit ratings. As of December 31, 2018, RBH had investments

of $1.651 billion in term deposits.

89. RBH also entered into a loan agreement with PMI on March 24, 2016 (the “Demand

Loan Agreement”) providing for the periodic advance of demand loans by RBH to PMI

(collectively, the “Demand Loans”). The Demand Loan Agreement provided that PMI was

entitled to request Demand Loans from RBH from time to time, which RBH has the option,

but not the requirement, to advance. The Demand Loans advanced would be repayable by

PMI no later than the date specified by RBH and not subject to set-off. RBH made a single

advance of $180 million to PMI in March 2016 for a term of four days under the Demand

Loan Agreement. The Demand Loan was fully repaid by PMI. No further amounts are

outstanding under the Demand Loan Agreement, which has since expired.

90. While RBH has historically paid dividends on a regular basis, out of an abundance of

caution, RBH has not made any dividend payments since the Quebec Trial Judgment was

rendered by the Quebec Superior Court in respect of the Quebec Class Actions.

(E) Financial Position of RBH

91. Copies of the most recent unaudited financial statements of RBH as at December 31,

2018 are attached hereto as Exhibit “C” (the “2018 Financial Statements”). For the year

ended December 31, 2018, RBH generated total revenues of approximately $1.4 billion, net of

Excise Taxes, and had net earnings of approximately $647 million.
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(i) Assets of RBH

92. Based on the 2018 Financial Statements, RBH had assets with a book value of

approximately $2.3 billion, the majority of which related to cash and short term investments,

inventories and property, plant and equipment, and the amounts deposited into Court in

Quebec in relation to the Quebec Class Actions (which deposit is described at paragraphs 104

and 105 hereof and which is recorded as a long term asset). Due to the unique nature of the

tax-paid tobacco product industry, the realizable value of RBH’s assets (other than cash, real

property and short term investments) is unlikely to exceed their book value. There are a

limited number of participants in the industry that would be possible buyers, and the

circumstances affecting RBH also affect those same industry participants in the Canadian

market. As a result, it is unlikely that there would be a robust market for most of RBH’s non-

financial/real property assets.

93. In December 2017, RBH purchased the building housing its corporate headquarters at

1500 Don Mills Road, Toronto, after winning a bidding process. The required expenditure,

including the purchase price, land transfer tax and various fees incurred for the purchase, was

approximately $72 million.

94. This office building has been the corporate headquarters of RBH since 1980, with

RBH renting more than two floors in the 10-storey building. When the building was put up

for sale, RBH decided to make a bid for the property taking into account that RBH has a long-

term lease through 2028 and was receiving relatively low returns on existing cash balances in

other investments. RBH is now the landlord with respect to approximately 20 tenants in the
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building and does not anticipate any change to the ordinary course relationship with the

tenants during the CCAA proceedings.

95. As at December 31, 2018, RBH had cash on hand of $1.651 billion, accounts

receivable of $17 million, and accrued obligations in respect of Excise Taxes of $120 million

that were due in January 2019 (all amounts approximate).

96. RBH historically maintained product liability insurance with a number of different

insurers. Notification to insurers of the Quebec Class Actions and the Other Pending

Litigation and the insolvency of certain insurance providers prompted coverage discussions

between RBH and its insurers, including with respect to coverage exclusions.

97. In and after 2015, after lengthy negotiations, RBH entered into settlement and buy-

back agreements with some insurers. The terms of the agreements vary and certain

agreements require court approval and/or allocate amounts to be held in trust for plaintiffs

with established product liability claims against RBH. The proceeds that are not subject to a

trust were received by RBH in 2015.

98. None of RBH’s insurers confirmed that coverage existed under their insurance

policies. Most expressed a reservation of rights. If the insurers that have not reached

settlement or buy-back agreements with RBH and that expressed a reservation of rights assert

those rights, it could result in a significant reduction, or total negation, of any existing

insurance coverage.

44



- 29 -

(ii) Liabilities of RBH

99. The 2018 Financial Statements show that as at December 31, 2018, RBH had total

liabilities of approximately $338 million. RBH also has various other secured obligations

primarily relating to equipment leases and purchase-money security interests. A summary of

the security interests registered against RBH is attached hereto as Exhibit “D”.

100. The primary liabilities of the Business as at December 31, 2018 (aside from litigation

claims in respect of which no specific provision was made) were:

(a) accounts payable and accrued liabilities of approximately $101 million; and

(b) Excise Taxes and other taxes payable, excluding income taxes, of

approximately $141 million.

(iii) Provisional and Contingent Litigation Liabilities

E. Quebec Appellate Decision

101. On May 27, 2015, Justice Riordan of the Quebec Superior Court issued a judgment,

corrected June 9, 2015 (the Quebec Trial Judgment), in favour of the plaintiffs in the Quebec

Class Actions: (i) Cécilia Létourneau v. JTI-Macdonald Corp., Imperial Tobacco Canada Ltd.

and Rothmans, Benson & Hedges Inc. and (ii) Conseil Québécois Sur Le Tabac Et La Santé

and Jean-Yves Blais v. JTI-Macdonald Corp., Imperial Tobacco Canada Ltd. and Rothmans,

Benson & Hedges Inc. The two cases were originally filed in 1998 as separate actions and

were certified as class actions in 2005 and subsequently consolidated for trial. Attached hereto

as Exhibit “E” is a copy of the Quebec Trial Judgment.
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102. The Court in the Quebec Trial Judgment found against the defendants in both

proceedings and found that the class members’ combined compensatory and punitive damages

totalled approximately $6.9 billion plus interest. Pursuant to that judgment, RBH was required

to pay a deposit of $226 million within 60 days, inclusive of $46 million in punitive damages,

with the trial judge ordering provisional execution thereof. In addition, RBH had a contingent

liability for the remainder of the $6.858 billion in compensatory damages, awarded jointly and

severally amongst the defendants. Of that amount, RBH’s specific allocation based on its

liability at trial was twenty percent or $1.372 billion (all amounts plus interest).

103. On June 26, 2015, RBH and the Co-Defendants commenced an appeal of the Quebec

Trial Judgment. RBH and the other defendants also applied to cancel the provisional

execution of a portion of the Global Damages Award ordered by the Quebec Superior Court

as part of the Quebec Trial Judgment. On July 23, 2015, the Court of Appeal of Quebec

released a unanimous decision cancelling the order for provisional execution.

104. On October 27, 2015, Justice Schrager of the Court of Appeal of Quebec issued an

order (the “Deposit Posting Order”) pursuant to Article 497 of the Code of Civil Procedure

(Quebec) requiring RBH to post funds as a condition to the continuation of RBH’s appeal.

The Deposit Posting Order required RBH to post $226 million, in six quarterly instalments

commencing on or before December 31, 2015, by way of irrevocable letter of credit or cash

deposited with the registry of the Court of Appeal of Quebec. Attached hereto as Exhibit “F”

is a copy of the Deposit Posting Order.
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105. RBH has deposited a total of $226 million into Court in Quebec, in full satisfaction of

its obligations under the Deposit Posting Order and continues to treat this amount as an asset

of RBH.

106. The Court of Appeal of Quebec heard the appeal of the Quebec Trial Judgment in

November 2016 and issued the Quebec Appellate Decision on March 1, 2019, an English

summary of which, together with an English translation of the Court of Appeal of Quebec

order, are attached hereto as Exhibit “G”.

107. As noted above, the Quebec Appellate Decision upheld in most aspects the Quebec

Trial Judgment and awarded compensatory and punitive damages against the defendants. As

a result, RBH is liable to deposit $257 million within 60 days (subject to taking into account,

to the extent applicable, the $226 million already posted pursuant to the Deposit Posting

Order). This includes the punitive damages award for which RBH is individually liable of

approximately $56.6 million inclusive of interest to March 1, 2019.

108. In addition, RBH has contingent liability for $13.529 billion (inclusive of interest) for

which RBH and the Co-Defendants are jointly and severally liable. $2.706 billion of such

amount (inclusive of interest) was allocated to RBH by the Quebec trial judge. As discussed

below, the timing and quantum of any additional amount of the Global Damages Award that

RBH will be liable to pay in the future are uncertain.

109. RBH vigorously contests the liability for and quantum of the Global Damages Award

and seeks authorization in these proceedings to file an application for leave to appeal to the

Supreme Court of Canada (with no further step to be taken in respect of such leave

application by RBH or any other person thereafter).
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F. The Pending Litigation

110. In addition to the Quebec Class Actions, RBH is a defendant or respondent in actions

and legal proceedings throughout Canada relating to Tobacco Matters, which include the

purchase sale, distribution, manufacture, production, development, advertising or marketing

of tobacco products (i.e. the Other Pending Litigation).

111. The Other Pending Litigation consists of the following actions:

(a) Health care cost recovery actions brought by all ten provincial governments;

(b) Seven putative class actions for tobacco-related harms;

(c) A putative class action brought by the Ontario Flue-Cured Tobacco Growers’

Marketing Board alleging breach of contract by RBH;

(d) Two actions brought by individual plaintiffs; and

(e) One action brought by a commercial plaintiff.

112. The majority of the Other Pending Litigation affects the entire legal, tax-paid

Canadian tobacco industry. Certain corporations affiliated with RBH (and certain indemnitees

of those affiliates) that do not carry on business in Canada are named as defendants in Other

Pending Litigation, as are ITCAN and JTIM, along with certain of their affiliates. The

plaintiffs in the Other Pending Litigation cases are seeking aggregate damages that are

exponentially more than the Global Damages Award.
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G. Health Care Costs Recovery Actions

113. Significant amounts are collected by the provinces each year in respect of the

production and sale of tobacco by RBH, ITCAN and JTIM. According to the public accounts

of the federal and provincial governments, tax revenue from tobacco sales in the 2017-2018

fiscal year was approximately $4.680 billion for the provincial and territorial governments

and $3.156 billion for the federal government, for a total of $7.836 billion. I believe the

actual amounts collected by the governments are even higher since, among other things,

neither of the above figures includes revenues from sales tax on tobacco products nor do they

appear to include income taxes paid by RBH, ITCAN or JTIM.

114. Notwithstanding these significant payments, the governments of all ten Canadian

provinces have initiated health care cost recovery actions against RBH, ITCAN and JTIM and

certain of their affiliates (each a “Health Care Action” and collectively the “Health Care

Actions”). A list of the defendants in each Health Care Action and the relevant legislation

(such legislation as it may be amended or restated or similar or analogous legislation that may

be enacted in the future, the “HCCR Legislation”) is attached hereto as Exhibit “H”. The

Health Care Actions were initiated between 2001 and 2015.

115. In each of the Health Care Actions, the plaintiff province is seeking damages for the

cost of health care benefits that allegedly has been and will be, incurred by the province in

respect of disease allegedly caused or contributed to by wrongfully-induced exposure to

tobacco products. RBH vigorously disputes both liability and the calculation of alleged

damages claimed by the provinces in the Health Care Actions. Among many issues raised by

the defendants in response to these actions is that the plaintiff provinces do not account for the
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significant revenue they receive in the form of tobacco taxes – a revenue stream that the

provinces control. The defendants allege that this revenue exceeds even the plaintiff

provinces’ own estimates of health care costs caused or contributed by smoking. The plaintiff

provinces also do not account for the transfer payments and other funding they receive from

the federal government by virtue of their spending on health care.

116. The Health Care Actions are being pursued on the basis of substantially similar

legislation enacted by each of the respective provincial government plaintiffs. I understand

that the legislation changed existing legal rules to make it easier for provincial governments to

prove claims against tobacco manufacturers for the recovery of health care costs incurred, or

to be incurred, by the province as a result of what the legislation defines as a “tobacco related

wrong.” I also understand that the claims of each province – both factually and for damages –

go back decades, and go many years into the future.

117. The damages sought by the provincial governments have been quantified in only some

of the Health Care Actions. In the five Health Care Actions in which the plaintiffs have

quantified their damage claims, the aggregate of the amounts is exponentially more than the

Global Damages Award. RBH is vigorously contesting liability and quantum in each of the

Health Care Actions.

118. The Health Care Actions have not yet proceeded to trial. The British Columbia, New

Brunswick and Ontario Health Care Actions are the most advanced and are currently at the

pre-trial discovery stage. The following is a summary of each of the Health Care Actions that

lists the year in which the Health Care Action was initiated and the current status of the

Health Care Action:
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Province Year in
which claim

was filed

Current status

British Columbia 2001 Pre-trial discovery ongoing.

New Brunswick 2008
Pre-trial discovery ongoing. Trial is currently
scheduled to commence on November 4, 2019.

Ontario 2009 Pre-trial discovery ongoing.

Newfoundland &
Labrador

2011 Pre-trial discovery ongoing.

Manitoba 2012 Pre-trial discovery ongoing.

Quebec 2012 Pre-trial discovery ongoing.

Alberta 2012 Pre-trial discovery ongoing.

Saskatchewan 2012 Discovery was scheduled to commence in 2017,
however the plaintiffs have taken no action.

Prince Edward Island 2012 Discovery was scheduled to commence in 2017,
however the plaintiffs have taken no action.

Nova Scotia 2015 Discovery was scheduled to commence in 2017;
plaintiffs have since delivered a small test
production but have taken no further steps.

119. A very significant expenditure of resources has been required to defend and manage

these massive Health Care Actions as they proceed simultaneously in multiple jurisdictions.
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Such expenditures are only expected to increase unless the relief requested in these

proceedings is granted.

H. Class Action and Other Proceedings

120. In addition to the Health Care Actions, RBH, along with other members of the tobacco

industry, is a defendant in seven putative class actions for alleged tobacco addictions and

tobacco-related harms caused by products sold by the defendants: two actions in British

Columbia and one action in each of Alberta, Saskatchewan, Manitoba, Ontario and Nova

Scotia (each a “Class Action” and collectively, the “Class Actions”). A summary of the

Class Actions is attached hereto as Exhibit “I”. The Class Actions were initially filed in 2009

and 2010. The plaintiffs in the Class Actions are seeking compensatory and punitive damages

and restitution of profits, among other remedies. None of the Class Actions has been certified.

RBH vigorously disputes the allegations and claims asserted in the Class Actions.

121. The Class Actions are at different stages of early development. In Bourassa v.

Imperial Tobacco Canada Limited et al., which was commenced in British Columbia, the

plaintiffs were scheduled to file their class certification materials in January 2015. To date,

the plaintiffs have not filed their class certification materials.

122. Class counsel in the Ontario, Alberta, Manitoba, Nova Scotia or other British

Columbia proceedings indicated in a letter dated September 29, 2009 that they did not intend

to take any action in those proceedings as the class they are seeking in Saskatchewan will be

multi-jurisdictional. No steps have been taken in the Saskatchewan action since January 2010.
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I. Tobacco Growers’ Action

123. In 2009, the Ontario Flue-Cured Tobacco Growers’ Marketing Board filed a putative

class action in Ontario against RBH alleging breach of contract and seeking damages on the

basis that RBH improperly affected the price of tobacco through alleged smuggling activities

in the early 1990s (the “Tobacco Growers’ Action”).

124. The Ontario Superior Court of Justice denied RBH’s motion for summary judgment

on statute of limitations grounds. The Divisional Court denied the defendants’ appeal of the

Superior Court ruling by order dated July 4, 2016 and RBH and its co-defendants’ motions for

leave to appeal were denied on November 4, 2016.

125. The class action has not been certified. RBH vigorously disputes the allegations and

claims asserted by the plaintiffs in the Tobacco Growers’ Action, who collectively are seeking

damages in excess of $100 million.

J. Individual Actions

126. Paradis Action In 2010, a claim was filed against RBH in Quebec small claims court

alleging that the plaintiff suffers from unspecified smoking-related breathing and cardiac

problems (the “Paradis Action”). Since the plaintiff also alleges that he is a member of the

class of persons represented by Cécilia Létourneau in respect of the Quebec Judgment, in

2010 RBH sought and obtained a stay of the Paradis Action pending a determination of the

Quebec Class Actions.

127. Couture Action: In July 2017, an Originating Application to Institute Proceedings

against RBH was filed in the Quebec Superior Court on behalf of the plaintiffs and the estate
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of Lorraine Trépanier (“Trépanier”) (the “Couture Action”). The plaintiffs allege that

Trépanier, who worked at the RBH plant in Quebec City, developed lung cancer as a result of

acts of RBH. RBH disputes any liability in respect of the Couture Action. The Court has

stayed the case until June 2019.

128. ROOFTOP Action: RBH is a defendant in an action by Marlboro Canada Limited and

ITCAN relating to the cigarette brand ROOFTOP and the plaintiffs’ allegations of

infringement relative to their MARLBORO trademark registrations (the “ROOFTOP

Action” and collectively with the Paradis Action and the Couture Action, the “Individual

Actions”). In the action, ITCAN alleges that changes made to the ROOTFOP packaging

were insufficient and constituted an infringement of trademark rights. Another action relating

to ROOFTOP was settled for $8 million in 2017.

III. CCAA PROCEEDINGS

(A) RBH is Insolvent

129. RBH is insolvent because the realizable value of its assets, including the deposit, is not

sufficient to satisfy the following (all amounts inclusive of interest):

(a) the $257 million that must be deposited by RBH within 60 days of the Quebec

Appellate Decision;

(b) RBH’s contingent liability for the remainder of the $13.529 billion (other than

the punitive damages awards against the Co-Defendants) for which RBH and

the Co-Defendants are jointly and severally liable. $2.706 billion of such

amount was allocated to RBH by the Quebec trial judge; and,
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(c) Other amounts for which RBH is liable such as trade debt.

130. Further, RBH would not be able to satisfy its other significant contingent liabilities in

the Other Pending Litigation to the extent any of those materialize.

(i) Realizable Asset Value

131. As set out above, based on the 2018 Financial Statements, RBH had assets with a

book value of approximately $2.3 billion as at December 31, 2018. Due to the nature of

RBH’s assets and its business, the realizable value of RBH’s assets, taken as a whole, is

unlikely to exceed the book value of such assets.

132. The main categories of RBH assets and the approximate book value in each category

according to the 2018 Financial Statements are: cash and short term investments ($1.651

billion); inventories ($170.3 million); property, plants and equipment ($165 million of which

real property is $78.3 million); and the payments on account of the amounts paid pursuant to

the Deposit Posting Order. Assets in the nature of cash, inventory, real property and the

Deposit Posting Order payment can be expected to have a realizable value equivalent to (or,

in the case of inventory, approximately equivalent to) the book value. Assets in the nature of

plant and equipment, however, tend to be unique to the tobacco product industry. Given the

limited number of participants in the tax-paid tobacco product industry and the contingencies

affecting participants in the industry, it is unlikely that there would be a robust market for

these assets if they had to be realized. Accordingly, the realizable value of such assets is

unlikely to exceed their book value.

133. Moreover, given the present lack of stability in the industry, there is a risk that the

realizable value of non-financial/real property assets is even less than the book value. Given
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the impact of the Quebec Appellate Decision on the Canadian tobacco industry and the

CCAA filings of JTIM and ITCAN, it is reasonable to expect that there would be fewer

potential purchasers for tobacco-related assets than the small number of parties who may

otherwise have been interested in purchasing RBH’s specialized assets, and that there will

likely be a greater supply for such assets since RBH’s competitors may also be selling their

assets. Accordingly, given the current state of the industry including the CCAA filings of

JTIM and ITL, it is less likely that RBH will be able to achieve the book value for such assets

at a fairly conducted sale. As a result, it is reasonable to expect that the realizable value of the

assets of RBH at a fairly conducted sale will be less than the $2.3 billion book value.

(ii) Obligations Due and Accruing Due

134. The book value of RBH’s liabilities as set out in the 2018 Financial Statements, prior

to the release of the Quebec Appellate Decision, was approximately $338 million. This figure

does not include:

(a) the $257 million that must be paid by RBH within 60 days of the Quebec

Appellate Decision;

(b) RBH’s contingent liability in respect of nearly the entire remainder of the

$13.529 billion Global Damages Award;

(c) any contingent liability arising from the Other Pending Litigation in which

RBH is a defendant, along with ITCAN, JTIM and other industry participants,

in which various plaintiffs seek damages in the tens of billions of dollars or

more; or
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(d) any costs associated with the realization of its assets, such as severance and

termination claims and damages for breach of any contracts that RBH was

unable to perform.

135. As a result of the Quebec Appellate Decision, RBH must now make a payment of

$257 million within 60 days of the Quebec Appellate Decision. The timing and amounts of

future payments by RBH in respect of the remainder of the Global Damages Award are

uncertain and I understand any such payments may be contingent upon, among other things,

an individual claims process for eligible class members. However, the assets of RBH at fair

valuation would not be sufficient to enable payment of the portion of the Global Damages

Award allocated specifically to RBH by the Quebec trial judge at the amount calculated by

the trial judge ($2.706 billion inclusive of interest).

136. The assets of RBH at fair valuation are also insufficient to pay the remainder of the

Global Damages Award for which it is jointly and severally liable in the event the Co-

Defendants are unable to satisfy their portions, which is of heightened concern given the

magnitude of this award and the CCAA filing of JTIM and ITCAN. This additional, joint and

several, contingent liability at the amount calculated by the trial judge vastly exceeds the

realizable value of RBH’s assets.

137. Moreover, the realizable value of the assets of RBH is insufficient to satisfy in full its

potential liabilities relating to the Other Pending Litigation in the event that those liabilities

ultimately materialize. Indeed, RBH would be unable to satisfy even one judgment if liability

were to be found in any one of the Health Care Actions to the extent of the amount claimed

(considering those cases in which damages have been quantified).
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138. RBH requires CCAA protection because its property, at fair valuation, is not or, if

disposed of at a fairly conducted sale under legal process, would not be sufficient to enable

payment of all of its obligations, due and accruing due, including its contingent liabilities.

(B) Stay of Proceedings

139. A stay of proceedings against RBH is necessary at this time to, among other things,

provide a forum to explore a CCAA plan of compromise or arrangement that would resolve

the litigation claims and maximize recovery for creditors and other Stakeholders. In

particular, the stay of proceedings would permit RBH to address its litigation exposure in a

collective manner while preventing prejudice to certain claimants arising from the

happenstance of one massive judgment leading to enforcement proceedings before other

claims have been heard.

140. Without a stay of proceedings, RBH is susceptible to enforcement proceedings that

would disrupt its Business and impair its ability to resolve the claims against it in an orderly

manner, and would incentivize certain claimants (such as those with advanced litigation

claims and judgment creditors) to aggressively improve their positions at the expense of other

Stakeholders. I expect such actions would result in interruptions to the Business or the

cessation of operations, with a corresponding loss of employment, supplier contracts and

government revenues and of a profitable, going concern operation. A cessation of Business

may also result in an increase in contraband tobacco sales. Without a stay, it is possible that

RBH would be unable to pursue the opportunity to transform its business through the

distribution of Reduced Risk Products in Canada.
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141. It is in the best interests of RBH and its Stakeholders for the Business to continue to

operate under a stay of proceedings to provide RBH a forum to manage the multiple litigation

claims against it, to avoid prejudicing any particular claimant and to minimize the massive

litigation costs while at the same time maximizing revenues and recoveries through the

continued operation of its cash flow positive Business.

142. The proposed Initial Order provides for a stay of all enforcement processes and

proceedings against or in respect of RBH or the Monitor or affecting the Business or Property

(as defined in the Initial Order) or funds deposited pursuant to the Deposit Posting Order,

including staying the Quebec Class Actions, the Deposit Posting Order, the Other Pending

Litigation and any proceedings relating to the HCCR Legislation. Conducting a defense in

each of these complex legal proceedings would cause a meaningful distraction for senior

management of RBH from efforts to achieve a CCAA plan of compromise or arrangement

with creditors.

143. The proposed Initial Order will also stay Proceedings in Canada against or in respect

of any member of the PMI Group pursuant to HCCR Legislation or relating to a Tobacco

Matter claim or that relate to RBH or arise from the Quebec Class Actions or the Other

Pending Litigation.

144. Generally, allegations made in the Pending Litigation include that the defendants

(including RBH) each performed the same or similar acts or conduct, or failed to do the same

or similar things. There are frequently allegations that all of the defendants acted in concert

and are jointly and severally liable for amounts claimed. Attached hereto as Exhibit “J”, as

an example, is the statement of claim in the New Brunswick Health Care Action.
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145. The proceedings to be stayed against members of the PMI Group are intended to be

proceedings that relate to, involve or may otherwise invoke liability for RBH in Canada.

146. The continuation of specified Canadian matters against members of the PMI Group

could adversely affect the rights of RBH in those proceedings and any finding of liability

and/or award of damages against a member of the PMI Group could have legal and financial

consequences for RBH, including claims for indemnification or contribution.

147. It would be prejudicial to RBH for matters to proceed against other members of the

PMI Group that relate to RBH or arise from proceedings in which RBH is a defendant. If

such proceedings were not stayed against members of the PMI Group, RBH and its

management would still be required to devote time and effort to monitoring and participating

in the proceedings to ensure RBH’s rights and interests are not prejudiced, and RBH would be

required to incur legal and other expenses in connection with the complex, highly contested

proceedings.

148. In addition, if such matters were to proceed as against members of the PMI Group but

are stayed as against RBH, there would be different inquiries at different times into the same

underlying facts, creating the possibility for conflicting or inconsistent judgments and wasted

judicial resources.

149. To ensure that the stay does not irreversibly affect proceedings by the mere passage of

time, the proposed Initial Order provides that, to the extent any limitation period relating to

proceedings in respect of RBH or the PMI Group that are stayed by the Initial Order may

expire, such period is deemed extended by the length of the Stay Period (as defined in the

Initial Order).
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150. As an exception to the suspension of all proceedings and steps in respect of the

Pending Litigation, the proposed Initial Order authorizes the Applicant to serve and file an

application for leave to appeal the Quebec Appellate Decision to the Supreme Court of

Canada, but no further step or proceeding is permitted to be taken by the Applicant or any

other Person without further order of this Court.

151. The preservation of RBH’s ability to seek leave to appeal the Quebec Appellate

Decision, before the expiration of the applicable time period, is in the best interests of RBH

and its Stakeholders generally. The preservation of RBH’s right to pursue leave to appeal does

not preclude a resolution within the context of the CCAA proceedings.

152. To ensure the equitable treatment of RBH’s creditors, including contingent creditors,

and to ensure that a substantial portion of RBH’s future profits are not set aside or used to

post security for the exclusive benefit of one creditor group, the proposed Initial Order

provides that, except as otherwise stated in the Initial Order, RBH is prohibited from posting

security or granting security interests without further order of this Court and precludes

creditors, including the plaintiffs in the Quebec Class Actions, from seeking payment of any

funds paid into Court. In particular, the proposed Initial Order stays the exercise of all rights

and remedies pursuant to the Deposit Posting Order.

153. The requested stay of proceedings in the Initial Order will preserve RBH’s resources,

balance the interests of its various Stakeholders, allow RBH to explore a CCAA plan of

compromise or arrangement and enable RBH to carry on the Business in the ordinary course,

including continuing to pursue Reduced Risk Products such as IQOS, for the benefit of its

Stakeholders during the CCAA proceedings.

61



- 46 -

(C) Payments During the CCAA Proceedings

154. As set out in the proposed Initial Order, RBH is seeking authorization to pay certain

expenses, whether incurred prior to, on or after the date of the Initial Order, in respect of:

a) outstanding and future wages, salaries, commissions, compensation,

vacation pay, bonuses, incentive plan payments, employee and retiree

pension benefits and related contributions and payments (including,

without limitation, expenses related to employee and retiree medical,

dental, disability, life insurance and similar benefit plans or

arrangements, employee assistance programs and contributions or

payments in respect of the Registered Pension Plans, the Non-

Registered Pension Plans and the RRSP), reimbursement expenses

(including without limitation amounts charged to corporate credit

cards), termination pay, salary continuance and severance pay, all of

which is payable to or in respect of employees, independent contractors

and other personnel, in each case incurred in the ordinary course of

business and consistent with existing compensation policies and

arrangements or with Monitor approval;

b) the fees and disbursements of any Assistants (as such term is defined in

the Initial Order) retained or employed by RBH; and

c) payments under or in respect of the Trade Programs operated by RBH.
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155. The continued payment of these obligations is necessary for the continued operation of

the Business or in connection with the CCAA proceedings and efforts to address RBH’s

current financial circumstances. RBH believes it is in the best interests of its Stakeholders that

such expenses continue to be paid in the normal course, regardless of whether such expenses

were incurred prior to, on or after the date of the Initial Order.

156. RBH is also seeking the authority to pay all reasonable expenses incurred in carrying

on the Business in the ordinary course after the date of the Initial Order, including (a)

expenses and capital expenditures reasonably necessary for the preservation of RBH’s

Business or property; (b) capital expenditures to replace or supplement the Property or that

are of benefit to the Business, with Monitor approval for any single expenditure in excess of

$1 million or in aggregate in a calendar year in excess of $10 million; and (c) payment for

goods and services supplied or to be supplied to RBH after the date of the Initial Order, or to

obtain the release of goods contracted for prior to the date of the Initial Order.

157. During the CCAA proceedings, RBH anticipates making certain capital expenditures

to maintain and upgrade equipment used in the operation of the Business and the production

of tobacco products. Authorizing such expenditures will assist with the preservation and

ongoing operations of the Business.

158. RBH is also seeking the authority in the proposed Initial Order to pay pre-filing

obligations in respect of the reasonable expenses incurred in carrying on the Business if, in

the opinion of RBH and with the consent of the Monitor, the applicable payee or the payment

of the expense is necessary or desirable for the preservation of the Business or the Property or

the ongoing operations of RBH.
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159. It is RBH’s current intention that all third-party trade suppliers (but not including

members of the PMI Group) will be paid in full for pre-filing expenses since doing so is

necessary or desirable for RBH’s ongoing operations. I understand that the proposed Monitor

will be preparing a pre-filing report that expresses their support for making such payments as

well. It is in the best interests of all Stakeholders to minimize disruption to the Business,

preserve its goodwill and to enable RBH to continue to generate additional revenue while

under CCAA protection.

160. RBH also seeks an order requiring it to continue to pay its ordinary course obligations,

whether levied, accrued or collected before, on or after the date of the Initial Order, in respect

of statutory deemed trust amounts to the Canadian and provincial revenue authorities (such as

source deductions), Sales Taxes, Excise Taxes, and amounts payable to a taxation authority in

respect of municipal realty, business or other taxes that are entitled to be paid in priority to

claims of secured creditors and related to carrying on the Business.

161. RBH is seeking authorization to post and continue to have posted cash collateral to

satisfy regulatory or administrative requirements to provide security in the ordinary course

and consistent with past practice in relation to Excise Taxes, in an aggregate amount not to

exceed $31.1 million.

162. RBH also seeks authorization to complete outstanding transactions and engage in new

transactions with members of the PMI Group and to continue, on and after the date of the

Initial Order, with Intercompany Transactions (as defined in the Initial Order) in the ordinary

course of business or as otherwise approved by the Monitor. The importance of these

Intercompany Transactions to the Business – including RBH’s reliance on intercompany
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arrangements relating to tobacco inputs, business and IT services and trademark licenses - is

discussed above.

(D) Funding of RBH

163. As set out in the statement of projected cash flows of RBH attached hereto as Exhibit

“K” (the “Cash Flow Forecast”), the current cash balance of RBH is approximately $1.7

billion. RBH is obligated to remit approximately $180 million in Excise Taxes and other

taxes to federal and provincial governments within the next 30 days. RBH’s principal use of

cash during these proceedings will consist of the costs associated with the operation of the

Business and ongoing payments made in the ordinary course, including employee

compensation, procurement and other supplier obligations and professional fees and

disbursements in connection with these CCAA proceedings.

164. As the Cash Flow Forecast indicates, the Business is projected to generate sufficient

cash flow over the forecasted period to enable RBH to meet its day-to-day obligations for the

stay period sought in this application. Consequently, RBH is not seeking interim financing at

this juncture.

(E) Monitor and Administration Charge

165. RBH is seeking the appointment of Ernst & Young Inc. as the proposed CCAA

monitor in these proceedings. The consent of Ernst & Young Inc. to act as the Monitor is

attached at Tab “5” of RBH’s application record. In connection with the appointment of the

Monitor, RBH is seeking authorization to pay Ernst & Young Inc. and their counsel retainers
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in the amount of $250,000 and $50,000 respectively to be held by them as security for

payment of their respective fees and disbursements outstanding from time to time.

166. It is contemplated that a Court-ordered charge over the assets, property and

undertaking of RBH (the “Administration Charge”) would be granted in favour of the

Monitor, legal counsel to the Monitor and legal counsel to RBH in respect of their fees and

disbursements incurred at their standard rates and charges, in order to ensure the active

involvement and assistance of such persons during the CCAA proceedings. The proposed

Administration Charge is in an aggregate amount of $3 million.

(F) Sales and Excise Tax Charge

167. RBH has significant ongoing liabilities relating to Sales Taxes and Excise Taxes.

Excise Taxes (which include provincial and territorial tobacco tax, excise tax and customs and

import duties) are collected or otherwise become payable by RBH over a period of time and

become due or are remitted at a later time. The exact period between the tax becoming

payable and actual remittance depends on the type of Excise Tax and jurisdiction in which it

is payable. The amount of such taxes to be remitted by RBH in any given month ranges from

roughly $96 million to $167 million and RBH’s overall exposure at any particular time can be

for up to two months of tax, based on the timing of remittances. RBH is required to collect

and remit taxes on the following schedule:

(a) Excise Taxes (other than provincial and territorial tobacco taxes) are based on

production in a month and must be remitted by the end of the following month.

As a result, RBH’s exposure over 60 days is approximately $190 million.
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(b) provincial and territorial tobacco taxes are collected in one month and are

remitted the following month, with the date varying by province. On average,

it is about 45 days before remittance. RBH’s exposure for tobacco taxes is

approximately $65 million over 45 days; and

(c) Sales Taxes, which are collected on all sales made to retailers over the course

of a month. RBH remits such amounts the following month. The amount of

such Sales Taxes remitted is approximately $40 million over 60 days.

168. The proposed Initial Order contemplates RBH continuing to pay Sales Taxes and

Excise Taxes in the ordinary course. However, to provide security to the relevant Canadian

and provincial revenue authorities and assurance to RBH’s directors as it relates to potential

personal liability for the significant amounts outstanding until remitted, the Sales and Excise

Tax Charge is proposed in favour of the relevant Canadian and provincial revenue authorities.

I believe the Sales and Excise Tax Charge is appropriate given the substantial amount of Sales

Taxes and Excise Taxes arising in the operation of the Business and the time period between

remittances.

169. The amount of the Sales and Excise Tax Charge is not to exceed an aggregate amount

of $270 million, which would constitute security for all amounts owing by RBH for Sales

Taxes and Excise Taxes. I believe this amount is appropriate taking into consideration

average exposure for the Sales Taxes and Excise Taxes required to be remitted to each such

revenue authority, and the value of Cash Collateral provided to them.

67



- 52 -

(G) Directors’ Charge

170. The directors and officers of RBH will be actively involved in overseeing and

directing, among other things, the operation of the Business during the CCAA proceedings

and efforts to resolve RBH’s current financial situation.

171. It is my understanding that, in certain circumstances, directors and officers can be held

personally liable for certain of a company’s obligations, including in connection with payroll

remittances, workers’ compensation remittances, excise taxes, harmonized sales taxes, goods

and services taxes and tobacco taxes. Furthermore, I understand it may be possible for

directors and officers of a corporation to be held personally liable for certain employment-

related obligations.

172. RBH maintains an insurance policy with AIG Insurance Company of Canada for its

directors and officers (the “D&O Insurance Policy”). The D&O Insurance Policy insures the

directors and officers of RBH for certain claims that may arise against them in their capacity

as directors and/or officers. As the D&O Insurance Policy is subject to a maximum claim of

$5 million and contains exclusions and limitations to the coverage provided, there is a

potential for there to be insufficient coverage in respect of the potential director and officer

liabilities.

173. The directors and officers of RBH have expressed their desire for certainty with

respect to potential personal liabilities if they continue in their current capacities. RBH

requires the active and committed involvement of its directors and senior officers to operate

the Business during the CCAA proceedings and explore potential solutions of its current

challenges.
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174. RBH requests a Court-ordered charge (the “Directors’ Charge”) in the amount of $7

million over the assets, property and undertaking of RBH to indemnify its directors and

officers in respect of liabilities they may incur during the CCAA proceedings in their

capacities as directors and officers. The amount of the Directors’ Charge has been reviewed

with the prospective Monitor and takes into consideration the Sales and Excise Tax Charge,

which provides protection for the significant Excise Tax liability.

(H) Priorities of Charges

175. RBH believes that the amounts of the Administration Charge, Directors’ Charge and

Sales and Excise Tax Charge (collectively, the “Charges”) are appropriate in the

circumstances. It is contemplated that the priorities of the Charges will be as follows:

d) First - the Administration Charge;

e) Second - the Directors’ Charge; and

f) Third - the Sales and Excise Tax Charge.

176. The Initial Order sought by RBH provides for the Charges to rank in priority to all

other security interests, trusts, liens, charges, encumbrances and claims of secured creditors,

statutory or otherwise, (collectively, the “Encumbrances”), other than certain specified

exceptions, such as purchase-money security interests, statutory deemed trusts for source

deductions, certain pension plan amounts, municipal property tax and utility liens (each to the

extent it is a super-priority) and certain Cash Collateral. I am advised by James Gage of

McCarthy Tétrault LLP and I believe that the specified exceptions are intended to represent

those claims that have priority outside of CCAA proceedings and that are not otherwise
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addressed in the Initial Order, for instance by way of the Charges themselves (e.g., the Sales

and Excise Tax Charge). As described above, RBH does not have any secured debt.

177. RBH is also seeking approval of its proposed manner of service and notice of the

Initial Order and the comeback motion authorized pursuant to the Initial Order (the

“Comeback Motion”). In particular, RBH proposes that the Monitor shall provide notice by

way of publication, by making the Initial Order publicly available as prescribed in the CCAA,

and by sending a notice (which shall include the date of the Comeback Motion) to known

creditors with claims over $1000, except with respect to (i) Tobacco Claimants, in which

cases the Monitor shall only send a notice to counsel of record in the applicable Pending

Litigation, and (ii) beneficiaries of the Registered Pension Plans, in which case the Monitor

shall only send a notice to the trustees of each of the Registered Pension Plans, the Financial

Services Commission of Ontario and the Régie Des Rentes Du Québec, and (iii) current and

former employees of RBH.

178. The proposed Initial Order also provides that RBH may rely on the notice provided by

the Monitor (as described above) to provide notice of the Comeback Motion and shall only be

required to serve motion materials in relation to the Comeback Motion on those parties who

serve a Notice of Appearance in the proceeding or otherwise request service of such materials

or to be added to the service list, in writing, in advance of the Comeback Motion.

(I) Initiation of CCAA Proceedings

179. I am informed by counsel to RBH in the Quebec Class Actions, Simon Potter of

McCarthy Tétrault LLP, that Mr. Potter received a letter dated July 6, 2015 from Avram

Fishman of Fishman Flanz Meland Paquin, S.E.N.C.R.L./ LLP (the “Fishman Letter”)
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addressed to Justice Castonguay of the Quebec Superior Court and Justice Newbould of the

Ontario Superior Court. I have been provided with and have reviewed a copy of the Fishman

Letter. The Fishman Letter advised that Mr. Fishman’s law firm would like not less than

seven days’ prior notice of any CCAA filing initiated by a defendant in the Quebec class

actions. Mr. Fishman indicated a desire to make representations on behalf of certain class

members in the Quebec class actions but did not indicate whether he had been engaged by any

such class members. Mr. Fishman also indicated in the letter that unless the defendants

provided written confirmation that they would provide such notice to him, he would request a

9:30 a.m. meeting at the convenience of the justices for directives as to notice. I am advised

by Mr. Potter that RBH did not agree to provide advance notice to Mr. Fishman and, to his

knowledge, Mr. Fishman did not make a 9:30 appointment to speak to the issue nor is he

aware of any directions issued by either Justice Castonguay or Justice Newbould in that

regard.

180. I am also advised by counsel to RBH, R. Paul Steep of McCarthy Tétrault LLP, that

Mr. Steep received (i) a letter dated March 6, 2019 from Jeffrey Leon of Bennett Jones LLP,

counsel to the Provinces of British Columbia, Manitoba, New Brunswick, Nova Scotia, Prince

Edward Island and Saskatchewan in certain Health Care Actions; and (ii) a letter dated March

7, 2019 from Jacqueline Wall of the Ministry of the Attorney General Crown Law Office,

Civil Law, counsel to the plaintiff, Her Majesty the Queen in right of Ontario in one of the

Health Care Actions. Both Mr. Leon and Ms Wall also requested advance notice of any

CCAA application by RBH.

181. In the circumstances, it was not possible for RBH to provide seven days’ advance

notice of a CCAA filing as requested in the above letters. The board of directors of RBH had
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not made a decision to initiate these CCAA proceedings seven days prior to the anticipated

filing date. In addition, providing advance notice of this CCAA filing could have led to

adverse actions by creditors or other Stakeholders in advance of these CCAA proceedings that

would have destabilized the Business and further exacerbated RBH’s challenges. Further,

RBH’s ultimate parent company, PMI, is a public company and therefore subject to disclosure

requirements. This was taken into account in relation to the notice for and timing of RBH’s

CCAA application. I understand that RBH intends to schedule a Comeback Motion for which

notice will be given to interested parties.

IV. CONCLUSION

182. RBH operates a stable and cash flow positive Business but is insolvent by virtue of the

Quebec Appellate Decision, the Other Pending Litigation, and other present circumstances

including the insolvency of JTIM and ITCAN. RBH seeks CCAA protection at this time to

protect the value of the Business and keep its creditors and contingent creditors on an equal

footing while it explores a CCAA plan of compromise and arrangement.

183. The relief requested in the proposed Initial Order will provide RBH with an

opportunity to address its current challenges while ensuring the continued operation of the

Business in the normal course during the CCAA proceedings, which will preserve

employment, government revenues and supplier and customer relationships, and will allow

RBH to continue to participate in and develop the emerging Reduced Risk Product market.

184. The relief requested in the proposed Initial Order is therefore in the best interests of

RBH and its Stakeholders.
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DOCS 16296579

HEALTH CARE LAWSUITS AND
HEALTH CARE COSTS RECOVERY LEGISLATION

Healthcare Lawsuits

British Columbia Health Care Lawsuit

Philip Morris U.S.A. Inc. (formerly Philip Morris Incorporated)
Philip Morris International Inc.
Rothmans, Benson & Hedges Inc.
Rothmans Inc.
Carreras Rothmans Limited
Imperial Tobacco Canada Limited
JTI-Macdonald Corp.
Canadian Tobacco Manufacturers’ Council
B.A.T. Industries p.l.c.
British American Tobacco (Investments) Limited
R.J. Reynolds Tobacco Company
R.J. Reynolds Tobacco International, Inc.
Rothmans International Research Division
Ryesekks p.l.c.

New Brunswick Health Care Lawsuit

Philip Morris International, Inc.
Philip Morris U.S.A. Inc.
Altria Group, Inc.
Rothmans, Benson & Hedges Inc.
Rothmans Inc.
Carreras Rothmans Limited
Imperial Tobacco Canada Limited
JTI-Macdonald Corp.
Canadian Tobacco Manufacturers’ Council
British American Tobacco p.l.c.
B.A.T. Industries p.l.c.
British American Tobacco (Investments) Limited
R.J. Reynolds Tobacco Company
R.J. Reynolds Tobacco International, Inc.

Ontario Health Care Lawsuit

Philip Morris International, Inc.
Philip Morris U.S.A. Inc.
Altria Group, Inc.
Rothmans, Benson & Hedges Inc.
Rothmans Inc.
Carreras Rothmans Limited
Imperial Tobacco Canada Limited
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JTI-Macdonald Corp.
Canadian Tobacco Manufacturers’ Council
British American Tobacco p.l.c.
B.A.T. Industries p.l.c.
British American Tobacco (Investments) Limited
R.J. Reynolds Tobacco Company
R.J. Reynolds Tobacco International, Inc.

Third Party Defendants:
Grand River Enterprises Six Nations Ltd.
Lanwest Manufacturing Technologies Inc.
Rainbow Tobacco
Company G.P. / Tabac Arc En-Ciel S.E.N.C.
Tabac A.D.L. Canada Inc.
Gestion A.D.L. S.E.N.C. A General Partnership Carrying On Business As Tabac A.D.L.
Alain Paul
Donald Paul
Luc Paul
Guy Boulianne
Richard O'bomsawin Carrying On Business As Abenaki Enterprises
Abenaki Enterprises
Choice Tobacco Incorporated
Jacobs Tobacco Company
Rice Mohawk Industries
John Doe #1 Through #70

Newfoundland Health Care Lawsuit

Philip Morris U.S.A. Inc.
Altria Group, Inc.
Philip Morris International, Inc.
Rothmans, Benson & Hedges Inc.
Rothmans Inc.
Carreras Rothmans Limited
Imperial Tobacco Canada Limited
JTI-Macdonald Corp.
Canadian Tobacco Manufacturers’ Council
British American Tobacco p.l.c.
B.A.T. Industries p.l.c.
British American Tobacco (Investments) Limited
R.J. Reynolds Tobacco Company
R.J. Reynolds Tobacco International, Inc.

Manitoba Health Care Lawsuit

Philip Morris U.S.A. Inc.
Altria Group, Inc.
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Philip Morris International, Inc.
Rothmans, Benson & Hedges Inc.
Rothmans Inc.
Carreras Rothmans Limited
Imperial Tobacco Canada Limited
JTI-Macdonald Corp.
Canadian Tobacco Manufacturers’ Council
British American Tobacco p.l.c.
B.A.T. Industries p.l.c.
British American Tobacco (Investments) Limited
R.J. Reynolds Tobacco Company
R.J. Reynolds Tobacco International, Inc.

Quebec Health Care Lawsuit

Philip Morris U.S.A. Inc.
Philip Morris International Inc.
Rothmans, Benson & Hedges Inc.
Carreras Rothmans Limited
Imperial Tobacco Canada Limitée
JTI-Macdonald Corp.
Conseil Canadien Des Fabricants Des Produits Du Tabac,B.A.T. Industries p.l.c.
British American Tobacco (Investments) Limited
R.J. Reynolds Tobacco Company
R.J. Reynolds Tobacco International, Inc.

Alberta Health Care Lawsuit

Philip Morris USA, Inc.
Altria Group, Inc.
Philip Morris International, Inc.
Rothmans, Benson & Hedges Inc.
Rothmans Inc.
Carreras Rothmans Limited
Imperial Tobacco Canada Limited
JTI-Macdonald Corp.
Canadian Tobacco Manufacturers Council
B.A.T. Industries p.l.c.
British American Tobacco (Investments) Limited
British American Tobacco p.l.c.
R.J. Reynolds Tobacco Company
R.J. Reynolds Tobacco International, Inc.

Saskatchewan Health Care Lawsuit

Philip Morris U.S.A. Inc.
Altria Group, Inc.
Philip Morris International, Inc.
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Rothmans, Benson & Hedges Inc.
Rothmans Inc.
Carreras Rothmans Limited
Imperial Tobacco Canada Limited
JTI-Macdonald Corp.
Canadian Tobacco Manufacturers’ Council
British American Tobacco p.l.c.
B.A.T. Industries p.l.c.
British American Tobacco (Investments) Limited
R.J. Reynolds Tobacco Company
R.J. Reynolds Tobacco International Inc.

Prince Edward Island Health Care Lawsuit

Philip Morris U.S.A. Inc.
Altria Group, Inc.
Philip Morris International, Inc.
Rothmans, Benson & Hedges Inc.
Rothmans Inc.
Carreras Rothmans Limited
Imperial Tobacco Canada Limited
JTI-Macdonald Corp.
Canadian Tobacco Manufacturers’ Council
British American Tobacco Canada p.l.c.
B.A.T. Industries p.l.c.
British American Tobacco (Investments) Limited
R.J. Reynolds Tobacco Company
R.J. Reynolds Tobacco International Inc.

Nova Scotia Health Care Lawsuit

Philip Morris U.S.A. Inc.
Altria Group, Inc.
Philip Morris International, Inc.
Rothmans, Benson & Hedges Inc.
Rothmans Inc.
Carreras Rothmans Limited
Imperial Tobacco Canada Limited
JTI-Macdonald Corp.
Canadian Tobacco Manufacturers’ Council
B.A.T. Industries p.l.c.
British American Tobacco (Investments) Limited
British American Tobacco p.l.c.
R.J. Reynolds Tobacco Company
R.J. Reynolds Tobacco International, Inc.
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Health Care Costs Recovery Legislation

Jurisdiction Statute

Alberta Crown’s Right of Recovery Act, SA 2009, c. C-35

British Columbia Tobacco Damages and Health Care Costs Recovery Act, SBC 2000, c.
30

Manitoba The Tobacco Damages Health Care Costs Recovery Act, SM 2006, c.
18

New Brunswick Tobacco Damages and Health Care Costs Recovery Act, SNB 2006, c.
T-7.5

Newfoundland and
Labrador

Tobacco Health Care Costs Recovery Act, SNL 2001, c. T-4.2

Nova Scotia Tobacco Health-Care Costs Recovery Act, SNS 2005, c. 46

Northwest Territories Proclaimed but not yet in force;

Tobacco Damages and Health Care Costs Recovery Act, SNWT 2011,
c. 33

Nunavut Proclaimed but not yet in force;

Tobacco Damages and Health Care Costs Recovery Act, SNu 2010, c.
31

Ontario Tobacco Damages and Health Care Costs Recovery Act, 2009, SO
2009, c. 13

Prince Edward Island Tobacco Damages and Health Care Costs Recovery Act, SPEI 2009, c
22

Québec Tobacco-related Damages and Health Care Costs Recovery Act, 2009,
COLR c. R-2.2.0.0.1

Saskatchewan The Tobacco Damages and Health Care Costs Recovery Act, SS 2007,
c. T-14.2

Yukon N/A
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ROTHMANS INC., ROTHMANS, BENSON & HEDGES INC., CARRERAS
ROTHMANS LIMITED, ALTRIA GROUP, INC., PHILIP MORRIS U.S.A. INC.,
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TOBACCO MANUFACTURERS' COUNCIL

Defendants

REPLY AFFIDAVIT OF THOMAS R. ADAMS

I, Thomas R. Adams, of 401 North Main Street, Winston-Salem, North Carolina in the

United States of America, MAKE OATH AND SAY AS FOLLOWS:

1. I am Executive Vice President and Chief Financial Officer of Reynolds American Inc.

("RAI") and RAI Services Company ("RAI Services"). I have been employed in various

positions by affiliated and/or predecessor companies since 1999. In 1999, I was hired as Senior

Vice President and Controller ofRJ. Reynolds Tobacco Holdings, Inc. ("RJR Holdings"). I was

named Senior Vice President and Chief Accounting Officer for RAI, which is a successor to RJR

Holdings, and the Defendant RJ. Reynolds Tobacco Company ("RJRT") in 2004, and became

Senior Vice President - Business Processes for RJRT the following year. I was named Senior

Vice President - Business Processes for RAI in 2006, and Senior Vice President and Chief

Accounting Officer in RAI in 2007. I assumed my current position with RAI on January 1,

2008, and I assumed my current position with RAI Services on January 1, 2010. I reside and

work in the United States in the State of North Carolina.
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2. The statements contained in this affidavit are based on my personal knowledge, my

review of company records of the RJR Defendants and/or information provided to me by

employees or attorneys of RJRT or related entities, in the course of their employment, which I

believe to be true. Where I do not have personal knowledge, I have stated the source of my

information and I believe it to be true. All statements are made to the best of my knowledge and

belief.

CORPORATE BACKGROUND

RJRT

3. RJRT was incorporated in the State of North Carolina in the United States in 2004 and its

principal place of business is Winston-Salem, North Carolina.

4. On July 30, 2004, RAI combined the United States assets, liabilities and operations of

Brown & Williamson Holdings, Inc. with RJ. Reynolds Tobacco Company, a New Jersey

corporation ("Former RJRT") that was a wholly-owned operating subsidiary of RJR Holdings.

These July 30, 2004, transactions generally are referred to as the "B&W Business Combination".

In this affidavit, references to Former RJRT relate to the New Jersey corporation. References to

RJRT on and subsequent to July 30, 2004, relate to the combined United States assets, liabilities

and operations of Brown & Williamson Holdings, Inc. and Former RJRT.

5. RJRT does not have employees or assets in Canada, and it has not had, and the Former

RJRT did not have employees or assets in Canada during the period from May 1999 to July 30,

2004. The statements in this paragraph are based on a review of corporate records regarding

assets conducted by Mr. Mark Surrat, Lead Financial Analyst, RAI Services Company and a

review of corporate records regarding employees conducted by Ms. Carina Cloete, Senior

Manager - Information Management, RAI Services Company.

6. RJRT's assets are entirely located within the United States, with the only exceptions

being assets of nominal value from time-to-time that may be in transit outside of the United

States. The same is true for assets of Former RJRT during the period from May 1999 through

July 30, 2004. In addition, some machinery was apparently loaned to an Ontario packaging

company by an entity affiliated with Brown & Williamson Holdings, Inc. prior to the B&W
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Business Combination, for the purpose of developing processes for use in the United States, and

this equipment was apparently subsequently returned to the United States. The statements in this

paragraph are based on a review of corporate records regarding assets conducted by Mr. Surrat.

7. Former RJRT became the sole owner of the Canadian entity Macdonald Tobacco Inc.

("MTI") in 1974, and in 1978 all of the assets and liabilities then owing of MTI were transferred

to Former RJRT's Canadian subsidiary, RJR Macdonald Inc. ("RJRMI"). RJRMI was connected

to Former RJRT through its corporate group until 1999. The statements in this paragraph are

based on historic corporate records related to and describing these matters and personal

knowledge.

8. On March 9, 1999, as amended and restated on May 11, 1999, Former RJRT and RJR

Nabisco, Inc. ("RJRN") entered into an agreement with Japan Tobacco Inc. ("JTI") in which

RJRT and RJRN sold non-United States business operations and rights to use Former RJRT's

tobacco trademarks outside of the United States. This included the transfer of a Canadian

subsidiary of RJRN known as RJR-Macdonald Corp. ("RJRMC"), a Nova Scotia corporation

that was formed in 1999 by the amalgamation of RJRMI and a separate wholly-owned subsidiary

of RJRMI. The statements in this paragraph are based on historic corporate records related to

and describing these matters and personal knowledge.

RJRTI

9. RJ. Reynolds Tobacco International, Inc. ("RJRTI") was incorporated in the State of

Delaware in the United States in 1976, and its principal office address is in Winston-Salem,

North Carolina. The statements in this paragraph are based on historic corporate records related

to and describing these matters.

10. RJRTI is an inactive shell corporation that is wholly-owned by RJR Holdings. Since at

least May 1999, RJRTI has had no assets or employees.

11. Since at least May 1999, RJRTI has not manufactured or sold cigarettes in any

jurisdiction or market.
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LACK OF CONNECTION TO ONTARIO

The RJR Defendants Are Not Resident in Ontario

12. The place of purported service of the Statement of Claim on RJRT was Winston-Salem,

North Carolina. The statement in this paragraph is based on my review ofRJRT records.

13. The place of purported service of the Statement of Claim on RJRTI was Winston-Salem,

North Carolina. The statement in this paragraph is based on my review of RJRT records.

14. Since at least 1977, RJRT and RJRTI (collectively, "RJR Defendants"):

(a) have not been registered in Ontario, and have not had a registered office in Ontario;

(b) have not registered an address in Ontario nor have they nominated an agent in Ontario on

whom process may be served generally;

(c) have not maintained places of business in Ontario (other than the counsel retained in

connection with this matter, who, for the avoidance of doubt, are not authorised to accept

service as agents for the RJR Defendants);

(d) have not owned, leased, used or possessed any real or personal property within Ontario,

except as to RJRT as described in paragraph 6; and

(e) have not been managed from Ontario.

The statements in this paragraph are based on research by the Corporation Service Company and

the review of corporate records regarding assets conducted by Mr. Surrat referenced above.

RJRT Does Not Conduct Its Activities in Ontario

15. While a Former RJRT subsidiary, RJRMI, manufactured tobacco products in Canada

before May 1999, RJRT's records do not reflect that, before May 1999, Former RJRT

manufactured tobacco products in Canada, including in Ontario. The statements in this

paragraph are based on my review of corporate records and a review of corporate records

conducted by Cyndy Spivey, of the law firm Womble, Carlyle, Sandridge & Rice.
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16. In 1970, Former RJRT entered into an exclusive licensing agreement with MTI under

which MTI agreed to manufacture and sell Canadian blend versions of Winston and Salem

cigarettes in Canada and also to sell some RJRT blend products in Canada. This licensing

agreement appears to have been in place until 1974. The statements in this paragraph are based

on my review of corporate records.

17. During the period from 1974 to 1999, RJRMI, which initially was a subsidiary of Former

RJRT and which Former RJRT or related entities have not owned since 1999, manufactured and

sold cigarettes in Canada, including limited amounts of United States blend cigarettes. Based on

my review of records provided to me, I understand that, at various times between 1977 and 1999,

RJRMI estimated that its annual sales of Former RJRT brand products (including United States

blend products) across Canada were roughly 0.6% (or less) of the entire Canadian cigarette

market. The statements in this paragraph are based on my review of RJRMI corporate records.

18. The volume of Former RJRT brands sold by RJRMI in Ontario between 1974 and 1999 is

likely to have constituted a significantly smaller proportion of the entire Canadian cigarette

market.

19. As a consequence of the sale ofRJRMC in May 1999, Former RJRT ceased to have any

significant connection with the Canadian market, including with Ontario. Accordingly, subject

only to the assertions in the following paragraph, since May 1999 Former RJRT and

subsequently RJRT have not:

(a) directly or indirectly sold, manufactured, imported, distributed cigarettes III Canada,

including in Ontario, or carried on business in Ontario;

(b) contracted to supply goods or services in Ontario;

(c) been licensed or qualified to conduct business in Ontario; or

(d) held assets in Ontario or anywhere else in Canada, except as noted in paragraph 6 above.

The statements in this summary paragraph are based on the records referenced above.
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20. During the period since May 1999, Former RJRT and RJRT have manufactured minimal

amounts of cigarettes intended for sale to consumers in Canada by third party companies

in the Canadian tobacco industry as set forth below:

(a) During the period from June 1999 to November 2004, Former RJRT and RJRT

manufactured various brands of cigarettes for sale by the defendant JTI-MacDonald

Corp. ("JTIM"). Certain Former RJRT sales records indicate that, from May 1999 to

December 1999, Former RJRT sold cigarettes to RJRMC. It appears, however, that these

records reflect a clerical error that was corrected as of January 2000, at which time the

entry name was changed to "JTI-Macdonald Corp."

(b) In March 2005, RJRT sold a minimal quantity (446 cases) of two cigarette brands for sale

by JTIM.

(c) During the period from June 1999 to November 2005, Former RJRT and RJRT

manufactured and sold various brands of cigarettes to duty-free sellers in Canada (i.e. to

sellers whose consumer sales were restricted to persons leaving Canada).

(d) During the period from 1999 to 2004, Brown & Williamson Tobacco Corporation

("B&W"), the United States domestic cigarette operations of which merged with Former

RJRT in July 2004 in the B&W Business Combination, sold various brands of cigarettes

to duty-free sellers in Canada (i.e. sellers whose consumer sales were restricted to

persons leaving Canada). In 1999 and 2000, B&W sold a minimal quantity (48 cases) of

cigarettes to a shipping and supply company with an office in Montreal, Canada. I do not

have records indicating the ultimate destination of those cigarettes after they left B&W's

possession.

(e) In November 2006, RJRT manufactured a minimal quantity of cigarettes (808 cases) for

Imperial Tobacco Canada, Ltd., on a one-time basis for only that month. In the same

month, RJRT also manufactured and shipped a minimal quantity of cigarettes (8 cases) to

S.A. Landry, a duty-free seller.
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The statements in this paragraph are based on my review of corporate records reflecting

shipments of cigarettes.

21. Based on the records referenced above, there is no evidence that any of the instances in

subparagraphs 20(a) to (e) above resulted in sales by Former RJRT or RJRT directly into

Ontario, or that any of them continued after 2006 in Canada.

RJRTI Does Not Conduct Activities in Ontario

22. RJRTI is, as set forth above in paragraphs 9 to 11, an inactive shell corporation that, at

least since May 1999, has had no assets or employees and has not manufactured or sold

cigarettes in any jurisdiction or market. For these reasons, RJRTI has not, at least since May

1999:

(a) had assets or employees in Canada or, more specifically, in Ontario;

(b) designed, manufactured, imported, marketed, distributed, or sold cigarettes in Canada or,
more specifically, in Ontario;

(c) carried on business in Canada or, more specifically, in Ontario;

(d) contracted to supply goods or services in Canada or, more specifically, in Ontario;

(e) been licensed or qualified to conduct business in Ontario; or

(f) held assets in Canada or, more specifically in Ontario.

The statements in this summary paragraph are based on the information referenced with respect

to paragraphs 9-11.

Relationship Between the RJR Defendants and RJRT's Former Canadian Subsidiaries

23. Between 1974 and May 1999, the RJR Defendants and Former RJRT's former Canadian

subsidiaries (i.e., MTI, RJRMI, and RJRMC) were distinct corporate entities and, on information

and belief, maintained corporate formalities (subject to engaging in normal intra-group business

communications). Each had its own directors and officers and, on information and belief, each

held separate meetings of its own board of directors and maintained its own records and minutes.

The statements in this paragraph are based on my review of historic corporate records and



- 8 -

information supplied by R. Michael Leonard, of the law firm Womble, Carlyle, Sandridge &

Rice.

TheCTMC

24. The RJR Defendants have never been members of the Ad Hoc Committee of the

Canadian Tobacco Industry, later named the Canadian Tobacco Manufacturers' Council. The

statements in this paragraph are based on my review of historic corporate records.

Sworn to before me this
!4t- day of November, 2010

Notary Public in and for the
State of North Carolina

My commission expires:h 1, 2LJ/2

. . ..... j
OFFICIM. SEAL

ANITA B. DEAL .
NOTARY PUBLIC-NORTH CAROLINA

My Comonlsslan Ex~~~~IY,f!.Z~l:QI2

)
)

l~R~
) Thomas R. Adams

Executive Vice President and
Chief Financial Officer

Reynolds American Inc.
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REYNOLDS TOBACCO COMPANY, R.J. REYNOLDS TOBACCO INTERNATIONAL
INC., IMPERIAL TOBACCO CANADA LIMITED, BRITISH AMERICAN TOBACCO

P.L.C., B.A.T INDUSTRIES P.L.C., BRITISH AMERICAN TOBACCO
(INVESTMENTS) LIMITED, and CANADIAN TOBACCO MANUFACTURERS'

COUNCIL

Defendants

NOTICE

Subject to the approval of this Honourable Court, the defendants, by their respective

lawyers, do hereby give notice that they do not oppose the attached draft order granting leave to

the plaintiff, Her Majesty the Queen in right of Ontario, to amend its Amended Fresh as

Amended Statement of Claim and file the Second Amended Fresh as Amended Statement of

Claim.

Date: June , 2018

GOWLING WLG
Barristers and Solicitors
1 First Canadian Place
100 King Street West, Suite 1600
Toronto, ON M5X 1G5

Steven S. Sofer
Mischa Armin

Lawyers for the Defendants,
Philip Morris International, Inc., Philip Morris
U.S.A. Inc. and Altria Group, Inc.
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Date: June d) , 2018
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STIKEMAN ELLIOTT LLP
5300 Commerce Court West
199 Bay Street
Toronto, ON M5L 1B9

David Byers
Lesley Mercer

Lawyers for the Defendants,
British American Tobacco B.A.T Industries

plc, and British American Tobacco (Investments)

Limited
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Barristers and citors
Scotia Plaza, 40 King Street West
Toronto, ON M5H 3Y4

Ira Nishisato
Cindy Clarke
Caitlin Sainsbury

Lawyers for the Defendants,
JTI-MacDonald Corp., R.J. Reynolds Tobacco

Company and R.J. Reynolds Tobacco International

Inc.

HARPER GREY LLP
320 Vancouver Center
650 West Georgia Street
Vancouver, BC V6B 4P7

Siobhan Sams

Lawyers for the Defendant, Carreras Rothmans

Limited
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MCCARTHY TETRAULT LLP
Box 48, Suite 5300
Toronto Dominion Bank Tower
Toronto, ON M5K 1E6
Sarit E. Batner
Deborah Templer

Lawyers for the Defendants,
Rothmans Inc. and Rothmans Benson & Hedges,
Inc.

OSLER, HOSKIN & HARCOURT LLP
Suite 6100, Box 50
1 First Canadian Place
Toronto, ON M5X 1B8

Craig T. Lockwood
Sarah Millar

Lawyers for the Defendant,
Imperial Tobacco Canada Limited

ORMSTON LIST FRAWLEY LLP
Barristers and Solicitors
40 University Ave., Suite 720
Toronto, ON M5J 1T1

John P. Ormston

Lawyers for the Defendant,
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MASTER DONALD E. SHORT

BETWEEN:

DAY, THE DAY

OF , 2018

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO

- and -
Plaintiff

ROTHMANS INC., ROTHMANS, BENSON & HEDGES INC., CARRERAS

ROTHMANS LIMITED, ALTRIA GROUP, INC., PHILIP MORRIS U.S.A. INC.,

PHILIP MORRIS INTERNATIONAL, INC., JTI-MACDONALD CORP., R.J.

REYNOLDS TOBACCO COMPANY, R.J. REYNOLDS TOBACCO INTERNATIONAL

INC., IMPERIAL TOBACCO CANADA LIMITED, BRITISH AMERICAN TOBACCO

P.L.C., B.A.T INDUSTRIES P.L.C., BRITISH AMERICAN TOBACCO

(INVESTMENTS) LIMITED, and CANADIAN TOBACCO MANUFACTURERS'

COUNCIL

Defendants

ORDER

THIS MOTION, made by the plaintiff, Her Majesty the Queen in right of Ontario ("Ontario"),

for an Order granting leave to Ontario to amend its Amended Fresh as Amended Statement of

Claim in the form attached as Schedule "A" to this Order and file the Second Amended Fresh as

Amended Statement of Claim was heard in writing this day at the Courthouse at 393 University

Avenue, Toronto, Ontario.

ON READING the motion record filed by the plaintiff; including the Notice executed by the

defendants, by their respective counsel, stating that the defendants do not oppose the motion,
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1. THIS COURT ORDERS that Ontario is granted leave to serve and file the Second

Amended Fresh as Amended Statement of Claim in the form attached as Schedule "A" to this

Order.

2. THIS COURT ORDERS that there shall be no costs in respect of this motion.

MASTER DONALD E. SHORT
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Barristers and Solicitors
1 First Canadian Place
100 King Street West, Suite 1600
Toronto, ON M5X 1G5

Steven S. Sofer
Mischa Annin

Lawyers for the Defendants,
Philip Morris International, Inc., Philip Morris
U.S.A. Inc. and Altria Group, Inc.
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Date: June ,2018
STIKEMAN ELLIOTT LLP

5300 Commerce Court West
199 Bay Street

V Toronto, ON M5L 1B9

David Byers

Lesley Mercer

Lawyers fof the Defendants,

British American Tobacco pie., B.A.T Industries
pie, and British American Tobacco (Investments)
Limited V

Date: June ,2018

______________________________________

BORDEN LADNER GERVAIS LLP
Barristers and Solicitors
Scotia Plaza, 40 King Street West
Toronto, ON M5H 3Y4

Ira Nishisato

Cindy Clarke

Caitlin Sainshury

Lawyers for the Defendants,
JTI-MacDonald Corp., R.J. Reynolds Tobacco
Company and R.J. Reynolds Tobacco International
Inc.

Date: June ,201$

_________________________________

HARPER GREY LLP
320 Vancouver Center
650 West Georgia Street
Vancouver, BC V63 4P7

Sioblian Sams

Lawyers for the Defendant, Carreras Rothmans
Limited
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Date: June ‘ , 2018

__________________________________

McCARTHY TETRAULT LLP
Box 48, Suite 5300
Toronto Dominion Bank Tower
Toronto, ON M5K 1E6
Sarit E. Batiier
Deborah Templer

Lawyers for the Defendants,
Rothmans Inc. and Rothmans Benson & Hedges,
Inc.

Date: June ,2018
OSLER, HOSMN & HARCOURT LLP
Suite 6100, Box 50
1 First Canadian Place
Toronto, ON M5X 138

Craig T. Lockwood
Sarah Millar

Lawyers for the Defendant,
Imperial Tobacco Canada Limited

Date: June ,2018
ORM$TON LIST FRAWLEY LLP
Barristers and Solicitors
40 University Ave., Suite 720
Toronto, ON M5J YT1

John P. Ormston

Lawyers for the Defendant,
Canadian Tobacco Manufacturers’ Council
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Wall, Jacqueline (MAG)

From: Beson Yung <beson@kaplitigation.com>
Sent: February-28-19 4:51 PM
To: Wall, Jacqueline (MAG)
Subject: RE: HMQ v Rothmans et al (CV-09-387984) - Ontario's Motion for Leave to Amend 

Statement of Claim

Follow Up Flag: Follow up
Flag Status: Flagged

Hi Jacqueline 
 
I spoke to Sandra today, she agrees that we’ve exhausted all means to track and recover the materials yet to no avail. 
She recommended to order the file in from storage to confirm if the motion was actually heard and processed, but the 
file consist of 30 boxes and it is too much trouble to order and go through them. Ultimately, Sandra advised you could 
re‐submit the materials for Master Short to process, you may also prepare a letter of explanation. Please let me know if 
the above is helpful. Thank you.  
 
Regards, 
 
       Beson Yung  
 

 

393 University Ave., Suite 104, Toronto, ON  M5G 1E6 
111 Regina Rd. Unit 8, Vaughan, L4L 8A5 
T. (416) 861-9122  
F. (416) 861-1902 
beson@kaplitigation.com 
 
 
 

Please visit our website with LIVE-CHAT 
www.kaplitigation.com

 
 

From: Wall, Jacqueline (MAG) <Jacqueline.Wall@ontario.ca>  
Sent: Wednesday, February 27, 2019 8:38 PM 
To: Beson Yung <beson@kaplitigation.com> 
Subject: RE: HMQ v Rothmans et al (CV‐09‐387984) ‐ Ontario's Motion for Leave to Amend Statement of Claim 
 

Thank you for your report, Beson.  Please make further inquiries of Sandra tomorrow.  We are trying 
to determine whether the motion is still with Master Short or has been misplaced by the Court such 
that it needs to be refiled.   
 
 
Jacqueline L. Wall 
Counsel 
Crown Law Office – Civil 
Ministry of the Attorney General 
720 Bay Street, 8th Floor 
Toronto, Ontario  M7A 2S9 
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Tel.:       416-325-8435 
Fax:       416-326-4181 
Email:    jacqueline.wall@ontario.ca 
  
The information contained in this e-mail and any documents accompanying this transmission is privileged and confidential and 
intended only for the use of the individual(s) or entity(ies) to whom it is addressed.  If you are not the intended recipient, you are hereby 
notified that any distribution, copying, disclosure or taking of any action in reliance on the contents of this transmission is strictly 
prohibited and review by any individual other that the intended recipient shall not constitute waiver of privilege. If you have received this 
e-mail in error, please immediately notify the sender and delete the message and any accompanying documents. 
 

 
 
 

From: Beson Yung [mailto:beson@kaplitigation.com]  
Sent: February-27-19 4:30 PM 
To: Wall, Jacqueline (MAG) 
Subject: RE: HMQ v Rothmans et al (CV-09-387984) - Ontario's Motion for Leave to Amend Statement of Claim 
 
Hi Jacqueline 
 
David Beckes told me that he never received the materials personally, however, he did confirm that Master Short did 
get your materials from another Master as he had ceased it. Having said that, there is no record of the order ever being 
issued. I spoke to the court’s data entry team, they looked all over and could not find the materials or the order, if one 
exists. The court record indicates that the court office supervisor, Sandra, took the motion materials in, I will check with 
her tomorrow, she left early today. Thank you.  
 
Regards, 
 
       Beson Yung  
 

 

393 University Ave., Suite 104, Toronto, ON  M5G 1E6 
111 Regina Rd. Unit 8, Vaughan, L4L 8A5 
T. (416) 861-9122  
F. (416) 861-1902 
beson@kaplitigation.com 
 
 
 

Please visit our website with LIVE-CHAT 
www.kaplitigation.com

 
 

From: Wall, Jacqueline (MAG) <Jacqueline.Wall@ontario.ca>  
Sent: Wednesday, February 27, 2019 10:41 AM 
To: KAP Litigation (kap@kaplitigation.com) <kap@kaplitigation.com> 
Subject: HMQ v Rothmans et al (CV‐09‐387984) ‐ Ontario's Motion for Leave to Amend Statement of Claim 
 

We would appreciate KAP Litigation’s assistance with the following matter.  We act for the plaintiff, 
Her Majesty the Queen in right of Ontario, in action no. CV-09-387984 (Her Majesty the Queen in 
right of Ontario v. Rothmans Inc. et al).  Master Short case manages the action.  On June 28, 
2018, we filed Ontario’s motion in writing seeking leave to amend the statement of claim.  We also 
sent an electronic version of the motion materials and draft order to Master Short’s Registrar, David 
Backes.  The motion is not opposed by the defendants who did not serve or file any responding 
materials.  To date, we have not been notified by the court that Master Short has decided the motion.



3

 
We request that you check the court’s computer system to determine whether the Court Office has 
any record of Master Short having issued the order.  If so, please obtain a copy of the order.  If there 
is no record of an order, are you able to confirm that the motion record was actually delivered to 
Master Short?  We wish to be certain that there has not been some court administrative issue with 
the delivery of the motion record to the Master, before we raise the status of the motion with him as 
our next Case Conference on March 8, 2019.   
 
We request that you complete this assignment by the end of the day on Thursday February 28.  If 
you have any questions, please contact the undersigned.  Thank you very much. 
 
 
Jacqueline L. Wall 
Counsel 
Crown Law Office – Civil 
Ministry of the Attorney General 
720 Bay Street, 8th Floor 
Toronto, Ontario  M7A 2S9 
  
Tel.:       416-325-8435 
Fax:       416-326-4181 
Email:    jacqueline.wall@ontario.ca 
  
The information contained in this e-mail and any documents accompanying this transmission is privileged and confidential and 
intended only for the use of the individual(s) or entity(ies) to whom it is addressed.  If you are not the intended recipient, you are hereby 
notified that any distribution, copying, disclosure or taking of any action in reliance on the contents of this transmission is strictly 
prohibited and review by any individual other that the intended recipient shall not constitute waiver of privilege. If you have received this 
e-mail in error, please immediately notify the sender and delete the message and any accompanying documents. 
 
 
 
 

From: Jin, Andrew (MAG)  
Sent: June-28-18 4:16 PM 
To: Backes, David (MAG) 
Cc: steven.sofer@gowlingwlg.com; mischa.armin@gowlingwlg.com; dbyers@stikeman.com; Lesley Mercer; 
inishisato@blg.com; cclarke@blg.com; csainsbury@blg.com; ssams@harpergrey.com; sbatner@mccarthy.ca; 
dtempler@mccarthy.ca; clockwood@osler.com; smillar@osler.com; John Ormston; Wall, Jacqueline (MAG); Mathai, Sunil 
(MAG) 
Subject: HMQ v Rothmans et al (CV-09-387984) - Ontario's Motion for Leave to Amend Statement of Claim 
 

Dear Mr. Backes, 
 
On June 8, 2018, Master Short directed that Ontario should bring its motion for leave to amend its claim in 
writing, because it is unopposed. Attached is Ontario’s covering correspondence, motion record, and draft 
Order for this motion.   
 
These materials were served and filed at the civil intake counter today. We provide electronic copies to you 
directly in the event that this may be of assistance to yourself or Master Short. 
 
Yours Respectfully,  
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Andi Jin 
Counsel 
Ministry of the Attorney General | Crown Law Office - Civil  
720 Bay Street, 8th Floor | Toronto, ON | M7A 2S9 
T: 416-326-4110| F: 416-326-4181 | E: andrew.jin@ontario.ca 

This e-mail may contain information that is privileged, confidential, or exempt from disclosure. If you receive this e-mail in error, 
please notify the sender and destroy all copies of this e-mail together with any attachments.  
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Entecott, Peter (MAG)

From: Wall, Jacqueline (MAG)
Sent: Wednesday, February 27, 2019 3:38 PM
To: Craig Lockwood (clockwood@osler.com); Ira Nishisato; Clarke, Cynthia D.; Nosko, 

Alessandra; 'Susan Wortzman'; 'lmercer@stikeman.com'; Templer, Deborah; Sofer, 
Steven; Mischa O. Armin; Millar, Sarah; John Ormston; Siobhan Sams; R. Paul Steep 
(psteep@mccarthy.ca); Deborah Glendinning (dglendinning@osler.com); 
dbyers@stikeman.com; Caitlin Sainsbury; Christine Muir; Sarit E. Batner; 
duxbury@inchlaw.com; Amanda McInnis

Cc: Huang, Edmund (MAG); Kar, Shahana (MAG); Entecott, Peter (MAG); Jin, Andrew (MAG)
Subject: Her Majesty the Queen in right of Ontario v. Rothmans Inc. et al. - Draft Agenda for 

Case Conference on March 8, 2019
Attachments: Agenda for March 8 2019 Case Conference.docx

Dear Counsel, 
 
We have enclosed the draft agenda for the next Case Conference which is scheduled to be held by 
telephone conference on Friday March 8, 2019, commencing at 9:30 a.m.  Please confirm that you 
are in agreement with the draft agenda or advise of any additional matters that you may wish to add 
to the agenda by the close of business on Friday March 1, and we shall send the agenda to Master 
Short’s Registrar thereafter. 
 
 
Jacqueline L. Wall 
Counsel 
Crown Law Office – Civil 
Ministry of the Attorney General 
720 Bay Street, 8th Floor 
Toronto, Ontario  M7A 2S9 
  
Tel.:       416-325-8435 
Fax:       416-326-4181 
Email:    jacqueline.wall@ontario.ca 
  
The information contained in this e-mail and any documents accompanying this transmission is privileged and confidential and intended 
only for the use of the individual(s) or entity(ies) to whom it is addressed.  If you are not the intended recipient, you are hereby notified 
that any distribution, copying, disclosure or taking of any action in reliance on the contents of this transmission is strictly prohibited and 
review by any individual other that the intended recipient shall not constitute waiver of privilege. If you have received this e-mail in error, 
please immediately notify the sender and delete the message and any accompanying documents. 
 
 



Her Majesty the Queen in right of Ontario v. Rothmans Inc. et al. 

Court File No. CV-09-387984 

 

Call In Details: 

Telephone Conference Details:  416-212-8010 or 1-866-602-5423 

Conference ID: 6747367 

 

AGENDA 

Case Conference – March 8, 2019 at 9:30 a.m. 

 
 
 

1. Update on answers to Ontario’s undertakings 

2. Ontario’s request that deadlines be set for defendants to: 

(a) serve their outstanding responses to Ontario’s written examinations for discovery; 
and 

(b) serve their experts’ reports.  

3. Defendants’ motion to obtain a statistically meaningful sample (June 4-7, 2019) 

4. Ontario’s motion to amend Amended Fresh as Amended Statement of Claim 

5. Grand River Enterprises Six Nations Ltd.’s (“GRE”) proposed timetable for June 18-19, 
2019 motion to strike the third party claims: 

 GRE shall serve its motion materials by May 1, 2019 

 Responding parties shall deliver their motion materials by May 24, 2019 

 Parties to exchange factums by June 7, 2019 

 









SCHEDULE “A” 

                                       Court File No.: CV-09-387984 

 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

BETWEEN 

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 

Plaintiff 

- and - 
 

ROTHMANS INC., ROTHMANS, BENSON & HEDGES INC., CARRERAS 
ROTHMANS LIMITED, ALTRIA GROUP, INC., PHILIP MORRIS U.S.A. INC., 

PHILIP MORRIS INTERNATIONAL, INC., JTI-MACDONALD CORP., R.J. 
REYNOLDS TOBACCO COMPANY, R.J. REYNOLDS TOBACCO INTERNATIONAL 
INC., IMPERIAL TOBACCO CANADA LIMITED, BRITISH AMERICAN TOBACCO 

P.L.C., B.A.T INDUSTRIES P.L.C., BRITISH AMERICAN TOBACCO 
(INVESTMENTS) LIMITED, and CANADIAN TOBACCO MANUFACTURERS’ 

COUNCIL 

Defendants 

 
SECOND AMENDED FRESH AS AMENDED STATEMENT OF CLAIM 

 

TO THE DEFENDANTS 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff.  The claim made 
against you is set out in the following pages. 

IF YOU WISH TO DEFEND THAT PROCEEDING, you or an Ontario lawyer acting for you must prepare 
a statement of defence in Form 18A prescribed by the Rules of Civil Procedure, serve it on the 
plaintiff’s lawyer or, where the plaintiff does not have a lawyer, serve it on the plaintiff, and file 
it, with proof of service in this court office WITHIN TWENTY DAYS after this statement of 
claim is served on you, if you are served in Ontario. 

If you are served in another province or territory of Canada or in the United States of America, 
the period for serving and filing your statement of defence is forty days.  If you are served 
outside Canada and the United States of America, the period is sixty days. 

Instead of serving and filing a statement of defence, you may serve and file a notice of intent to 
defend in Form 18B prescribed by the Rules of Civil Procedure.  This will entitle you to ten 
more days within which to serve and file your statement of defence. 
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IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN AGAINST YOU IN YOUR 

ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU WISH TO DEFEND THIS PROCEEDING BUT 

ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL 

LEGAL AID OFFICE.   

IF YOU PAY THE PLAINTIFF’S CLAIM AND $1,500 FOR COSTS WITHIN THE TIME FOR SERVING AND 

FILING YOUR STATEMENT OF DEFENCE, YOU MAY MOVE TO HAVE THIS PROCEEDING DISMISSED BY 

THE COURT.  IF YOU BELIEVE THE AMOUNT CLAIMED FOR COSTS IS EXCESSIVE, YOU MAY PAY THE 

PLAINTIFF’S CLAIM AND HAVE THE COSTS ASSESSED BY THE COURT. 

 

Date: …………………….  Issued by: …………………………………………. 

     Local Registrar 

     Address: 393 University Avenue, 10th Floor 
       Toronto, Ontario 
       M5G 1E6 

 

TO:  Rothmans Inc.  
 1500 Don Mills Road  
 Toronto, Ontario 

AND TO: Rothmans Benson & Hedges Inc.  
  1500 Don Mills Road,  
  Toronto, Ontario. 
 
AND TO: Carreras Rothmans Limited 
   Globe House 
  1 Water Street, London. 
 
AND TO: Altria Group, Inc. 

6601 Broad Street, Richmond  
Virginia, USA 

 
AND TO: Philip Morris USA Inc 

 6601 Broad Street, Richmond  
Virginia, USA 
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AND TO: Philip Morris International Inc 
   120 Park Ave.,  
  New York, New York. 
 
AND TO: JTI-Macdonald Corp.  
  5151 George Street, Box 247 
  Halifax, Nova Scotia 
 
AND TO: R.J. Reynolds Tobacco Company 

401 North Main Street 
   Winston-Salem 
   North Carolina, USA 
 
AND TO: R.J. Reynolds Tobacco International, Inc. 
   401 North Main Street 
  Winston-Salem 
  North Carolina, USA 
 
AND TO: Imperial Tobacco Canada Limited  
  3711 St. Antoine Street 
   Montreal, Quebec 
 
AND TO: British American Tobacco p.l.c.,  
  Globe House, 4 Temple Place, 
   London, England. 
 
AND TO: B.A.T Industries p.l.c. 
  Globe House 
   4 Temple Place 
   London, England 
 
AND TO: British American Tobacco (Investments) Limited 
  Globe House 
  1 Water Street,  
  London, England. 
 
AND TO: Canadian Tobacco Manufacturers’ Council  
  1808 Sherbrooke St. West 
  Montreal, Quebec 
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I. RELIEF CLAIMED 

 

1. The Plaintiff, Her Majesty the Queen in right of Ontario (the “Crown”), claims against 

the Defendants, jointly and severally: 

(a) recovery in the amount of $50330,000,000,000.00 (fifty three hundred and thirty 

billion dollars) for the cost of health care benefits, resulting from tobacco related 

disease or the risk of tobacco related disease, which have been paid or will be paid 

by the Crown for insured persons; 

(b) its costs of this action on a substantial indemnity basis;  

(c) pre-judgment and post-judgment interest in accordance with the provisions of s. 

128 of the Courts of Justice Act, 1990, R.S.O. and amendments thereto; and 

(d) such further and other relief as this Honourable Court deems just. 

 

II.  INTRODUCTION 

 

A. The Plaintiff and the Nature of the Claim 

2. The Crown provides health care benefits for the population of insured persons who suffer 

tobacco related disease or the risk of tobacco related disease as a result of the tobacco 

related wrongs committed by the Defendants.  Pursuant to section 2 of the Tobacco 

Damages and Health Care Costs Recovery Act, 2009,  S.O. 2009 C.13 ( the “Act”), the 

Crown claims against the Defendants for recovery of the cost of health care benefits, 
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namely: 

(a) the present value of the total expenditure by the Crown for health care benefits 

provided for insured persons resulting from tobacco related disease or the risk of 

tobacco related disease, and 

(b) the present value of the estimated total expenditure by the Crown for health care 

benefits that could reasonably be expected will be provided for those insured 

persons resulting from tobacco related disease or the risk of tobacco related 

disease, 

caused or contributed to by the tobacco related wrongs hereinafter described.  Further 

particulars of the costs incurred by the Crown will be provided prior to trial. 

3. Pursuant to subsection 2(1) and section 2(4)(b) of the Act, the Crown brings this action to 

recover the costs of health care benefits, on an aggregate basis, for a population of 

insured persons as a result of exposure to cigarettes. 

4. Pursuant to subsections 2(1) and 2(2) of the Act, the Crown brings this action as a direct 

and distinct action for the recovery of health care benefits caused or contributed to by a 

tobacco related wrong as defined in the Act.  The Crown does so in its own right and not 

on the basis of a subrogated claim. 

5. The words and terms used in this Statement of Claim including, “cost of health care 

benefits”, “disease”, “exposure”, “health care benefits”, “insured person”, “manufacture”, 

“manufacturer”, “promote”, “promotion”, “tobacco product”, “tobacco related disease”, 

and “tobacco related wrong”, have the meanings ascribed to them in the Act. 
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6. Also in this Statement of Claim: 

(a) "cigarette" includes loose tobacco intended for incorporation into a cigarette, and  

(b) "to smoke" or "smoking” means the ingestion, inhalation or assimilation of a 
cigarette, including any smoke or other by-product of the use, consumption or 
combustion of a cigarette. 

 
 

B. The Defendants  
 

7. The Defendant, Rothmans Inc., is a company incorporated pursuant to the laws of Canada 

and has a registered office at 1500 Don Mills Road, Toronto, Ontario. 

8. The Defendant, Rothmans, Benson & Hedges Inc. (created through the amalgamation of 

Benson & Hedges (Canada) Inc. and Rothmans of Pall Mall Limited), is a company 

incorporated pursuant to the laws of Canada with a registered office at 1500 Don Mills 

Road, North York, Ontario. 

9. The Defendant, Carreras Rothmans Limited (formerly known as John Sinclair, Limited), 

is a company incorporated pursuant to the laws of the United Kingdom and has a 

registered office at Globe House, 1 Water Street, London. 

10. The Defendant, Altria Group, Inc. (formerly known as Philip Morris Companies Inc.), is 

a company incorporated pursuant to the laws of Virginia and has a registered office at 

6601 Broad Street, Richmond, Virginia, in the United States of America. 

11. The Defendant, Philip Morris USA Inc. (formerly known as Philip Morris Incorporated), 

is a company incorporated pursuant to the laws of Virginia and has a registered office at 

6601 Broad Street, Richmond, Virginia in the United States of America and it engaged, 

directly or indirectly in the manufacture and promotion of cigarettes sold in Ontario. 
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12. The Defendant, Philip Morris International Inc., is a company incorporated pursuant to 

the laws of Virginia and has a registered office at 120 Park Ave., New York, New York. 

13. The Defendant, JTI-Macdonald Corp. (formerly RJR-Macdonald Corp., RJR-Macdonald 

Inc., and Macdonald Tobacco Inc.), is a company incorporated pursuant to the laws of 

Nova Scotia with a registered office at 5151 George Street, Box 247, Halifax, Nova 

Scotia.   

14. The Defendant, R.J. Reynolds Tobacco Company, is a company incorporated pursuant to 

the laws of North Carolina and has its principal office at 401 North Main Street, Winston-

Salem, North Carolina, in the United States of America and it engaged, directly or 

indirectly in the manufacture and promotion of cigarettes sold in Ontario. 

15. The Defendant, R.J. Reynolds Tobacco International, Inc., is a company incorporated 

pursuant to the laws of Delaware and has its principal office at 401 North Main Street, 

Winston-Salem, North Carolina, in the United States of America. 

16. The Defendant, Imperial Tobacco Canada Limited (created through the amalgamation of, 

inter alia, Imperial Tobacco Limited and Imasco Ltd.), is a company incorporated 

pursuant to the laws of Canada and has a registered office at 3711 St. Antoine Street, 

Montreal, Quebec. 

17. The Defendant, British American Tobacco p.l.c., is a company incorporated pursuant to 

the laws of the United Kingdom and has a registered office at Globe House, 4 Temple 

Place, London, England and is a successor in interest to the Defendants, B.A.T Industries 

p.l.c. and British American Tobacco (Investments) Limited.   

18. The Defendant, B.A.T Industries p.l.c. (formerly B.A.T. Industries Limited and Tobacco 
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Securities Trust Company Limited), is a company incorporated pursuant to the laws of 

the United Kingdom and has a registered office at Globe House, 4 Temple Place, 

London, England and is a successor in interest to the Defendant, British American 

Tobacco (Investments) Limited. 

19. The Defendant, British American Tobacco (Investments) Limited (formerly British-

American Tobacco Company Limited), is a company incorporated pursuant to the laws of 

the United Kingdom and has a registered office at Globe House, 1 Water Street, London, 

England. 

20. All of the Defendants described above or their predecessors in interest for whom they are 

in law responsible are “manufacturers” pursuant to the Act by reason of one or more of 

the following: 

(a) they manufacture, or have manufactured, tobacco products, including cigarettes; 

(b) they cause, or have caused, directly or indirectly, through arrangements with 
contractors, subcontractors, licensees, franchisees or others, the manufacture of 
tobacco products, including cigarettes; 

(c) they engage in, or have engaged in, or cause, or have caused, directly or 
indirectly, other persons to engage in, the promotion of tobacco products, 
including cigarettes; or 

(d) for one or more of the material fiscal years, each has derived at least 10% of its 
revenues, determined on a consolidated basis in accordance with generally 
accepted accounting principles in Canada, from the manufacture or promotion of 
tobacco products, including cigarettes, by itself or by other persons. 

21. The Defendant, Canadian Tobacco Manufacturers’ Council (“CTMC”), is a company 

incorporated pursuant to the laws of Canada and has a registered office at 1808 

Sherbrooke St. West, Montreal, Quebec.  It is the trade association of the Canadian 

tobacco industry, particulars of which are set out in paragraphs 110-116. 
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22. CTMC is a manufacturer pursuant to the Act by reason of its having been primarily 

engaged in one or more of the following activities: 

(a) the advancement of the interests of manufacturers, 

(b) the promotion of cigarettes, and 

(c) causing, directly or indirectly, other persons to engage in the promotion of 
cigarettes, 

particulars of which are set out in paragraphs 110-116. 

 

III. THE MANUFACTURE AND PROMOTION OF CIGARETTES SOLD IN 
ONTARIO 

 

 
A. Canadian Tobacco Companies  
 

The Defendant Rothmans Inc. 

23. Rothmans Inc., and its predecessor corporations, have been part of the Canadian tobacco 

industry for the past 100 years.  Its predecessor companies include Rothmans of Pall Mall 

Canada Limited, which was incorporated in 1956 and changed its name in 1985 to 

ROTHMANS INC.  Rothmans Inc. was incorporated in 2000 as an amalgamation of 

ROTHMANS INC., ROTHMANS OF CANADA LTD., and ROTHMANS 

PARTNERSHIP IN INDUSTRY CANADA LIMITED.   

24. Rothmans Inc. has engaged, directly or indirectly, in the manufacture and promotion of 

cigarettes sold in Ontario. 
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The Defendant Rothmans, Benson & Hedges Inc. 

25. Rothmans of Pall Mall Limited, incorporated pursuant to the laws of Canada in 1980, 

acquired part of the tobacco related business of ROTHMANS INC. in 1985 and engaged, 

until it amalgamated with Benson & Hedges (Canada) Inc. in 1986 to form Rothmans, 

Benson & Hedges Inc., directly or indirectly, in the manufacture and promotion of 

cigarettes sold in Ontario. 

26. Benson & Hedges (Canada) Inc., incorporated in 1934, engaged, until it amalgamated 

with Rothmans of Pall Mall Limited in 1986 to form Rothmans, Benson & Hedges Inc., 

directly or indirectly, in the manufacture and promotion of cigarettes sold in Ontario. 

27. Rothmans, Benson & Hedges Inc., formed in 1986 by the amalgamation of Rothmans of 

Pall Mall Limited and Benson & Hedges (Canada) Inc., has engaged, directly or 

indirectly, in the manufacture and promotion of cigarettes sold in Ontario, including 

cigarettes manufactured by the Defendant Philip Morris USA Inc. 

28. Rothmans, Benson & Hedges Inc. manufactures and promotes cigarettes sold in Ontario 

and the rest of Canada under several brand names, including Rothmans and Benson & 

Hedges. 

29. Rothmans, Benson & Hedges Inc. is 60% owned by Rothmans Inc. and 40% owned by 

FTR Holding S.A., a Swiss company.  FTR Holding S.A. is a subsidiary of the 

Defendant, Philip Morris International Inc. and, at one time, was a subsidiary of the 

Defendant Altria Group, Inc.  It is also affiliated with the Defendant, Philip Morris 

U.S.A. Inc.  
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The Defendant JTI-Macdonald Corp. 

30. MacDonald Brothers and Company Tobacco Merchants carried on business commencing 

in 1858 and was renamed W.C. MacDonald Incorporated, Tobacco Merchant and 

Manufacturer, and then renamed W.C. MacDonald Incorporated in 1930, and again 

changed its name to Macdonald Tobacco Inc. in 1957, and became a wholly owned 

subsidiary of the Defendant, R.J. Reynolds Tobacco Company, in 1974. 

31. RJR-Macdonald Inc. was incorporated as a wholly owned subsidiary of R.J. Reynolds 

Tobacco Company in 1978.  In 1978, R.J. Reynolds Tobacco Company sold Macdonald 

Tobacco Inc. to RJR-Macdonald Inc.  RJR-Macdonald Inc. succeeded Macdonald 

Tobacco Inc. and acquired all of Macdonald Tobacco Inc.'s assets and liabilities and 

continued the business of manufacturing, promoting and selling cigarettes previously 

conducted by Macdonald Tobacco Inc. RJR-Macdonald Inc. was a wholly owned 

subsidiary of RJR Nabisco Holdings Corp., which was the ultimate parent of R.J. 

Reynolds Tobacco Company and R.J. Reynolds Tobacco International.  In March 1999, 

RJR Nabisco sold RJR-Macdonald Corp., which was the amalgamation of RJR-

Macdonald Inc. and a subsidiary of RJR-Macdonald Inc., to Japan Tobacco Inc.  As a 

result of that transaction, the name of the RJR-Macdonald Corp. was changed to JTI-

Macdonald Corp.  

32. JTI-Macdonald Corp. (and its predecessor corporations, Macdonald Tobacco Inc., RJR-

Macdonald Inc. and RJR-Macdonald Corp., for whom it is responsible at law) has 

engaged, directly or indirectly, in the manufacture and promotion of cigarettes sold in 

Ontario, including cigarettes manufactured by the Defendant R.J. Reynolds Tobacco 

Company. 
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33. JTI-Macdonald Corp. manufactures and promotes cigarettes sold in Ontario and the rest 

of Canada under several brand names including Export "A" and Vantage. 

 

The Defendant Imperial Tobacco Canada Limited 

34. Imperial Tobacco Company of Canada Limited, incorporated in 1912, changed its name, 

effective December 1, 1970, to Imasco Limited (“Imasco”). 

35. In or about 1970, part of the tobacco related business of Imasco was acquired by Imperial 

Tobacco Limited, (a wholly owned subsidiary). 

36. In or about February, 2000, a 58% shareholding interest in Imasco was acquired by a 

wholly owned subsidiary of British American Tobacco p.l.c., British American Tobacco 

(Canada) Limited. At that time, British American Tobacco p.l.c. was the owner of 42% of 

the issued and outstanding shares in Imasco. Imasco and British American Tobacco 

(Canada) Limited were then amalgamated and the name of the amalgamated entity was 

changed to Imperial Tobacco Canada Limited (“Imperial”). In the result, British 

American Tobacco p.l.c. became the owner of 100% of the issued and outstanding shares 

in Imperial.  

37. Imperial is a wholly owned subsidiary of the Defendant, British American Tobacco p.l.c. 

38. Imperial (and its predecessor corporations) has engaged, directly or indirectly, in the 

manufacture and promotion of cigarettes sold in Ontario. 

39. Imperial manufactures and promotes cigarettes sold in Ontario and the rest of Canada 

under several brand names, including Player's and duMaurier. 
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B. Multinational Tobacco Enterprises 

40. There are four multinational tobacco enterprises ("Groups") whose member companies 

engage directly or indirectly in the manufacture and promotion of cigarettes sold in 

Ontario and throughout the world. The four Groups are: 

(a) the Rothmans Group; 

(b) the Philip Morris Group; 

(c) the RJR Group; and 

(d) the BAT Group. 

41. At all material times, cigarettes sold in Ontario have been manufactured and promoted by 

manufacturers who are, or were, members of one of the four Groups, as set out above in 

paragraphs 23-39. 

42. The manufacturers of cigarettes sold in Ontario within each Group have had common 

policies relating to smoking and health. The common policies have been directed or co-

ordinated by the Defendants within each group ("Lead Companies") or their predecessors 

in interest for whom they are in law responsible. Particulars of the common policies and 

the manner in which they were implemented are set out in paragraphs 86 to 141. 

43. At all material times since 1950, the Lead Companies of the four Groups were as follows: 

Group Lead Companies 

Rothmans Group Carreras Rothmans Limited [1950 to present] 
Philip Morris Group Altria Group, Inc. (formerly Philip Morris Companies Inc.) 

[1985 to present] 
Philip Morris USA Inc. [1950 to present] 
Philip Morris International, Inc. [1987 to present] 
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Group Lead Companies 

RJR Group R.J. Reynolds Tobacco Company [1875 to present] 
R.J. Reynolds Tobacco International, Inc. [1976 to present] 

BAT Group British American Tobacco p.l.c. [1998 to present] 
B.A.T Industries p.l.c. (formerly B.A.T. Industries Limited 
and before that Tobacco Securities Trust Limited) [1976 to 
present] 
British American Tobacco (Investments) Limited (formerly 
British-American Tobacco Company Limited) [1902 to 
present]  

 

44. The members of the Rothmans Group have included the following companies: 

(a) Rothmans, Benson & Hedges Inc. (federally incorporated in Canada) [1986 to 
2009];  

(b) Rothmans Inc. (federally incorporated in Canada) [2000 to 2009]; 

(c) Rothmans of Pall Mall Limited (incorporated in the United Kingdom) [1960 to 
present];  

(d) John Sinclair, Limited (incorporated in the United Kingdom) [1905 to 1972], later 
renamed Carreras Rothmans Limited [1972 to present]; 

(e) Carreras, Limited (incorporated in the United Kingdom) [1903 to 1972], later 
renamed Rothmans International Limited [1972 to 1981], Rothmans International 
p.l.c. [1981 to 1993], and Ryesekks p.l.c. [1993]; 

(f) Rothmans of Pall Mall Canada Limited (federally incorporated in Canada) [1956 
to 1985], later renamed ROTHMANS INC. [1985 to 2000]; 

(g) Rothmans of Canada Kings Limited (federally incorporated in Canada) [1980 to 
1985], later renamed Rothmans of Pall Mall Limited [1985 to 1986]; and 

(h) Lintpenny Limited (incorporated in the United Kingdom) [1986], later renamed 
Rothmans International Services Limited [1986 to 1991], Rothmans International 
Tobacco Limited [1991 to 1993], and then Rothmans International Services 
Limited [1993 to present]. 

45. The members of the Philip Morris Group have included the following companies: 

(a) Philip Morris Companies Inc. (incorporated in Virginia) [1985 to 2003], later 
renamed Altria Group, Inc. [2003 to present]; 
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(b) Philip Morris & Co. Limited (incorporated in Virginia), later renamed Philip 
Morris USA Inc. [1919 to present]; 

(c) Philip Morris International, Inc. (incorporated in Virginia) [1987 to present]; 

(d) Rothmans, Benson & Hedges Inc. (federally incorporated in Canada) [1986 to 
present]; and 

(e) Benson & Hedges (Canada) Inc. (federally incorporated in Canada) [1934 to 
1986]. 

46. The members of the RJR Group have included the following companies: 

(a) R.J. Reynolds Tobacco Company [1875 to present]; 

(b) R.J. Reynolds Tobacco International, Inc. [1976 to 1999]; 

(c) Macdonald Tobacco Inc. [1974 to 1979];  

(d) RJR-Macdonald Inc. [1978 to 1999]; and 

(e) RJR-Macdonald Corp. [1999], later renamed JTI-Macdonald Corp. [1999 to  
present]. 

47. The members of the BAT Group have included the following companies: 

(a) Imperial Tobacco Company of Canada, Limited (federally incorporated in 
Canada) [1912 to 1966], later renamed Imperial Tobacco Company of Canada 
Limited [1966 to 1970], and then Imasco Limited [1970 to 2000]; 

(b) B.A.T Industries p.l.c. [1976 to present]; 

(c) British American Tobacco (Investments) Limited [1902 to present];  

(d) British American Tobacco p.l.c. [1998 to present]; 

(e) Imperial Tobacco Canada Limited (incorporated in Canada) [2000 to present]; 

(f) Imperial Tobacco Sales Company of Canada Limited (incorporated in Canada) 
[1931 to 1966], later renamed Imperial Tobacco Sales Limited [1966 to 1969], 
Imperial Tobacco Products Limited [1969 to 1974], and Imperial Tobacco 
Limited [1970 to 2000]; 

(g) Brown & Williamson Tobacco Corporation [1927 to 2004]; and 

(h) American Tobacco Company [1994 to present]. 
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IV.   TOBACCO RELATED WRONGS COMMITTED BY THE DEFENDANTS 

48. The Crown states that the Defendants, R.J. Reynolds Tobacco Company, Rothmans Inc. 

(and its predecessor corporations), Rothmans, Benson & Hedges Inc. (and its predecessor 

corporations), Philip Morris USA Inc. (formerly known as Philip Morris Incorporated), 

JTI-Macdonald Corp. (and its predecessor corporations) and Imperial (and its predecessor 

corporations), all of which engaged directly or indirectly in the manufacture and 

promotion of cigarettes sold in Ontario, have committed tobacco related wrongs as that 

term is defined in the Act. In particular, these Defendants, hereinafter referred to as Direct 

Breach Defendants, have committed the following breaches of common law, equitable or 

statutory duties or obligations owed by these Defendants to persons in Ontario who have 

been exposed or might become exposed to a tobacco product manufactured by them and 

offered for sale in Ontario.  As a result of these tobacco related wrongs, insured persons 

in Ontario have suffered tobacco related disease or the risk of tobacco related disease and 

the Crown has incurred expenditures for health care benefits provided to these insured 

persons.   

 

A. Breaches of Common Law, Equitable or Statutory Duties or Obligations 

 

The Defendants’ Knowledge 

49. The Direct Breach Defendants designed and manufactured cigarettes sold in Ontario to 

deliver nicotine to smokers.  

50. Nicotine is an addictive drug that affects the brain and central nervous system, the 

cardiovascular system, the lungs, other organs and body systems and endocrine function. 
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Addicted smokers physically and psychologically crave nicotine.  

51. Smoking and exposure to second hand smoke cause or contribute to disease including, 

but not limited to: 

(a) chronic obstructive pulmonary disease and related conditions, including: 

(i) emphysema; 

(ii) chronic bronchitis; 

(iii) chronic airways obstruction; and 

(iv) asthma; 

(b) cancer, including: 

(i) cancer of the lung; 

(ii) cancer of the lip, oral cavity and pharynx; 

(iii) cancer of the larynx; 

(iv) cancer of the esophagus;  

(v) cancer of the bladder; 

(vi) cancer of the kidney; 

(vii) cancer of the pancreas; and  

(viii) cancer of the stomach; 

(c) circulatory system diseases, including:  

(i) coronary heart disease;  

(ii) pulmonary circulatory disease; 

(iii) vascular disease; and 

(iv) peripheral vascular disease; 

(d) increased morbidity and general deterioration of health; and 

(e) fetal harm. 
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52. The Defendants have been aware since 1950, or from the date of their incorporation if 

subsequent to that date, that, when smoked as intended, cigarettes:  

(a) contain substances which can cause or contribute to disease; 

(b) produce by-products which can cause or contribute to disease; and 

(c) cause or contribute to addiction to nicotine. 

53. By 1950, or from the date of the Defendants’ incorporation if subsequent to that date, and 

at all material times thereafter, the Defendants knew or ought to have known based on 

research which was known to them on smoking and health that smoking cigarettes could 

cause or contribute to the diseases set out in paragraph 51 herein. 

54. By 1950, or from the date of the Defendants’ incorporation if subsequent to that date, and 

at all material times thereafter, the Defendants knew or ought to have known based on 

research which was known to them on smoking and health that the nicotine present in 

cigarettes is addictive. In the alternative, at all material times, the Defendants knew or 

ought to have known that: 

(a) nicotine is an active ingredient in cigarettes; 

(b) smokers crave nicotine; and 

(c) the physiological and psychological effects of nicotine on smokers compel them 
to continue to smoke. 

55. By 1970 or thereabouts, or from the date of the Defendants’ incorporation if subsequent 

to that date, and at all material times thereafter, the Defendants knew or ought to have 

known based on research which was known to them on smoking and health that exposure 

to second hand smoke could cause or contribute to disease. 
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Breach of the Duty - Design and Manufacture  

56. At all material times since 1950, the Direct Breach Defendants owed a duty of care to 

persons exposed to cigarettes manufactured by them to design and manufacture a 

reasonably safe product which would not cause addiction and disease, and to take all 

reasonable measures to eliminate, minimize, or reduce the risks of addiction and disease 

from smoking the cigarettes they manufactured and promoted. 

57. The Direct Breach Defendants have breached, and continue to breach, these duties since 

1950 by failing to design a reasonably safe product which would not cause addiction and 

disease, and by failing to take all reasonable measures to eliminate, minimize, or reduce 

the risks of addiction and disease from smoking cigarettes manufactured by them. 

58. The Direct Breach Defendants, in the design, manufacture and promotion of their 

cigarettes, created, and continue to create, an unreasonable risk of harm to the public 

from addiction and disease as a result of smoking or exposure to second hand smoke 

from which they have failed to protect the public, particulars of which are set out below. 

59. The Direct Breach Defendants increased the risks of addiction and disease from smoking 

by manipulating the level and bio-availability of nicotine i.e. the biological availability of 

nicotine in the body from smoking their cigarettes, for purposes of maintaining and 

increasing sales of their cigarettes, particulars of which include: 

(a) special blending of tobacco; 

(b) adding nicotine or substances containing nicotine;  
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(c) introducing substances, including ammonia, to enhance the bio-availability of 
nicotine to smokers; and 

(d) such further and other particulars known to the Direct Breach Defendants. 

60. The Direct Breach Defendants increased the risks of addiction and disease from smoking 

by adding to their cigarettes ineffective filters which did not reduce the risks of addiction 

and disease from smoking, since, as was known or should have been known by these 

Defendants, based on the research known to them into smoking practices, smokers would 

fully compensate for the presence of the filters by taking deeper inhalations of smoke 

and/or blocking the air holes in the filter; and by nevertheless misleading the public and 

government agencies by misrepresenting, particulars of which are set out in paragraph 72, 

that these filters made smoking safer contrary to their knowledge.   

61. The Direct Breach Defendants further misled the public from 1950 on through marketing 

and advertising campaigns, by misrepresenting, particulars of which are set out in 

paragraph 72, in written and visual material, that “mild”, “low tar” and “light” filter 

cigarettes were healthier than regular cigarettes contrary to their knowledge. 

62. As a result of these tobacco related wrongs, persons in Ontario started to smoke or 

continued to smoke cigarettes manufactured and promoted by the Direct Breach 

Defendants, or were exposed to cigarette smoke, and thereby suffered tobacco related 

disease and an increased risk of tobacco related disease.  

 

Breach of the Duty to Warn  

63. At all material times since 1950, the Direct Breach Defendants knew or ought to have 
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known that their cigarettes, when smoked as intended, were addictive and could cause or 

contribute to disease, and as manufacturers of cigarettes sold to persons in Ontario they 

owed a duty of care to warn the public who smoked cigarettes or might become exposed 

to cigarette smoke of the risks of addiction and disease from smoking or exposure to 

cigarette smoke, as was known, or should have been known to them based on research 

known to them on smoking and health. 

64. The Direct Breach Defendants breached their duty to persons in Ontario by failing to 

provide any warning prior to 1972, or any adequate warning thereafter, of: 

(a) the risk of tobacco related disease; or 

(b) the risk of addiction to the nicotine contained in their cigarettes, 

which was known to them, or should have been known to them based on research known 

to them on smoking and health from 1950 on. 

65. Any warnings that were provided by the Direct Breach Defendants were inadequate and 

ineffective in that they did not accurately reveal the true extent of what they knew or 

should have known of addiction and disease from smoking or exposure to cigarette 

smoke based on research known to them on smoking and health and: 

(a) failed to warn of the actual and known risks of addiction and disease from 
smoking; 

(b) were insufficient to give users, prospective users, and the public a true indication 
of the risks of addiction and disease from smoking or exposure to cigarette 
smoke; 

(c) were introduced for the purpose of delaying more accurate government-mandated 
warnings of the risks of addiction and disease from smoking or exposure to 
cigarette smoke;  
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(d) failed to make clear, credible, complete and current disclosure of the risks of 
addiction and disease inherent in the ordinary use of their cigarettes and therefore 
failed to permit free and informed decisions concerning smoking; and  

(e) and failed to inform persons who might become exposed to cigarette smoke of the 
risks of disease from such exposure so that they could take measures to limit or 
eliminate such exposure. 

66. The Direct Breach Defendants knew or ought to have known based on research known to 

them since 1950 that children under the age of 13 and adolescents under the age of 19 in 

Ontario were smoking or might smoke their cigarettes, but failed to provide warnings 

sufficient to inform children and adolescents of the risks of addiction and disease, which 

would have accurately conveyed their knowledge of these risks to children and 

adolescents. 

67. The Direct Breach Defendants engaged in collateral marketing and promotional and 

public relations activities to neutralize or negate the effectiveness of the stated warnings 

on cigarette packaging in advertising and in warnings given by governments and other 

agencies concerned with public health, by mischaracterizing any health concerns relating 

to smoking, either with respect to addiction or disease, or attempts at regulation by health 

authorities or governments, as unproven, controversial, extremist, authoritarian, and an 

infringement of liberty. 

68. The Direct Breach Defendants suppressed the information which was known to them or 

should have been known to them based on research conducted by them or by their Lead 

Companies or on their behalf, regarding the risks of addiction and disease from smoking 

and the risks of disease from exposure to second hand smoke, as directed by their Lead 

Companies as set out in paragraphs 88 to 107 herein. 

69. The Direct Breach Defendants misinformed and misled the public, particulars of which 
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are set out in paragraph 72, about the risks of addiction and disease from smoking and the 

risks of disease from exposure to second hand smoke. 

70. As a result of these tobacco related wrongs, persons in Ontario started or continued to 

smoke cigarettes manufactured and promoted by the Direct Breach Defendants, or were 

exposed to cigarette smoke, and thereby suffered tobacco related disease and an increased 

risk of tobacco related disease. 

 

Breach of the Duty - Misrepresentation  

71. As manufacturers of tobacco products, the Direct Breach Defendants owed a duty of care 

to persons in Ontario who consumed, or were exposed to, cigarette smoke from cigarettes 

manufactured by them and sold in Ontario and ought reasonably to have foreseen that 

persons in Ontario who smoked would rely on any representations made by them with 

respect to the risks of addiction and disease from smoking and the risk of disease from 

exposure to second hand smoke.  Such reliance by persons in Ontario was reasonable in 

all of the circumstances since as set out below the Direct Breach Defendants took steps to 

assure persons in Ontario of the truth of their misrepresentations and to conceal from 

them the true extent of the risks of smoking and exposure to second hand smoke.  As a 

result, since 1950 the Direct Breach Defendants owed a duty to persons in Ontario not to 

misrepresent the risks of addiction and disease from smoking and the risk of disease from 

exposure to second hand smoke as was known, or should have been known to them based 

on research known to them on smoking and health. 

72. The Direct Breach Defendants, with full knowledge of the risks of addiction and disease, 
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misrepresented the risks of smoking and exposure to second hand smoke since 1950 by 

denying any link between smoking and addiction and disease and denying any link 

between exposure to second hand smoke and disease contrary to what was known or 

should have been known to them, based on research known to them on smoking and 

health. In particular, since 1950 and continuing to the present the Direct Breach 

Defendants misrepresented to persons in Ontario that: 

(a) smoking and exposure to second hand smoke have not been shown to cause any 
known diseases; 

(b) they were aware of no research, or no credible research, establishing a link 
between smoking or exposure to second hand smoke and disease; 

(c) many diseases shown to have been caused by smoking tobacco or exposure to 
second hand smoke were in fact caused by other environmental or genetic factors; 

(d) cigarettes were not addictive; 

(e) they were aware of no research, or no credible research, establishing  that 
smoking is addictive; 

(f) smoking is merely a habit or custom; 

(g) they did not manipulate nicotine levels in their cigarettes; 

(h) they did not include substances in their cigarettes designed to increase the bio-
availability of nicotine; 

(i) the intake of tar and nicotine associated with smoking their cigarettes was less 
than they knew or ought to have known it to be; 

(j) certain of their cigarettes, such as “filter”, “mild”, “low tar” and “light” brands, 
were safer than other cigarettes; 

(k) smoking is consistent with a healthy lifestyle; and 

(l) the risks of smoking and exposure to second hand smoke were less serious than 
they knew them to be. 

72.1. The above misrepresentations were conveyed to persons in Ontario by the Direct Breach 

Defendants: 
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(a) in cigarette brand advertising and related marketing and promotional materials in 
all media, including radio, television, billboards, bus shelters, posters, displays, 
signs, print media and various electronic media including the internet.  
Advertising includes commercials, posters, print ads, news releases, press kits, 
contest materials, coupons, brand merchandising materials, sampling items and 
activities, discounting and other marketing activities; 

(b) on cigarette packaging, including carton wrappings; 

(c) at cigarette brand-promoting activities, including cultural, sporting and other 
events and activity sponsorships, and in promotional materials prepared in relation 
to such activities, including news releases, press kits, contests, coupons, brand 
merchandising materials, sampling items and activity materials, discounting and 
other marketing activities; 

(d) in paid advocacy carried out in media including newspapers, magazines, radio, 
television, and the internet paid for in whole or in part by the Direct Breach 
Defendants; 

(e) in research results presented to the public, governments, news and information 
media and other organizations as objective and independent when in fact these 
results were not and the research itself had been funded by the Direct Breach 
Defendants; 

(f) in media interviews, correspondence and other materials prepared on behalf of, 
and discussions, speeches and presentations given by, company officials, tobacco 
industry spokespersons acting on behalf of Direct Breach Defendants directly or 
indirectly (such as CTMC lobbyists, and public relations experts), to persons in 
Ontario, elected officials, government bureaucrats, medical, health and scientific 
organizations and bodies, conferences, columnists and journalists, writers, media 
editors, publishers and scientists; and 

(g) via company or tobacco industry spokespersons who did not represent themselves 
as such at the time or who held themselves out as ‘independent’ of the Direct 
Breach Defendants’ interests, but who were in fact acting as agents for the Direct 
Breach Defendants, having received money or money’s worth from the Direct 
Breach Defendants, directly or indirectly.  These individuals communicated to, 
and corresponded with, and provided information to the public, members of the 
news and information media, elected officials, government officials, members of 
scientific and health promotion and research entities as well as members of the 
general public. 

72.2. Since 1950, Rothmans Inc. and Rothmans, Benson & Hedges Inc. and their predecessors, 

as members of the Rothmans Group in Canada, have made all of the misrepresentations 

set out in paragraph 72 above.  These misrepresentations have been repeated continually 
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by Rothmans Inc. and Rothmans, Benson & Hedges Inc. and their predecessors through a 

variety of means, including the following: 

(a) presentations to the Canadian Medical Association (May 1963), the Conference 
on Smoking and Health of the federal Department of National Health and Welfare 
(November 25 and 26, 1963), the House of Commons Standing Committee on 
Health, Welfare and Social Affairs (May 1969) and the National Association of 
Tobacco and Confectionery Distributors Convention (October 1969); 

(b) meetings with federal Minister of Health Marc Lalonde (April 1973), with Health 
and Protection Branch (March 1978), federal Minister of Health and Welfare 
Monique Bégin (April 1978), with officials of the federal Department of Health 
and Welfare (February 1979), and with the federal Assistant Deputy Minister of 
Health and Welfare Dr. A.B. Morrison (March 1981); 

(c) full-page advertising in Canadian newspapers promoting smoking as safe and 
pledging to impart “vital information” as soon as available; and 

(d) public and media statements to Canadian newspapers and on national television 
(including in the Toronto Daily Star (September 1962, June 1969) and in the 
Globe and Mail (June 1967). 

72.3. Since 1950, Rothmans, Benson & Hedges Inc. and its predecessors, as members of the 

Philip Morris Group in Canada, have made all of the misrepresentations set out in 

paragraph 72 above.  These misrepresentations have been repeated continually by 

Rothmans, Benson & Hedges Inc. and its predecessors through a variety of means, 

including the following: 

(a) presentations to the Canadian Medical Association (May 1963), the Conference 
on Smoking and Health of the federal Department of National Health and Welfare 
(November 1963), and the National Association of Tobacco and Confectionery 
Distributors Convention (October 1969 and in 1995), the House of Commons 
Standing Committee on Health, Welfare and Social Affairs (May 1969) and 
federal Legislative Committees (including in November 1987 and January 1988); 

(b) meetings with federal Minister of Health Marc Lalonde (April 1973), with Health 
and Protection Branch (March 1978), federal Minister of Health and Welfare 
Monique Bégin (April 1978), with officials of the federal Department of Health 
and Welfare (February 1979), with the federal Assistant Deputy Minister of 
Health and Welfare Dr. A.B. Morrison (March 1981) and with federal Minister of 
Health and Welfare Jake Epp (September 1986); 
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(c) public and media statements to Canadian newspapers and on North American 
television (including a statement in the Toronto Daily Star (September 1967) and 
a speech in Halifax (June 1978)); 

(d) Annual Reports (including in the 1977 and 1981 Annual Reports for Benson & 
Hedges (Canada) Inc.); 

(e) publications (including in the 1978 Booklet “The Facts” published by Benson & 
Hedges (Canada) Inc.); and 

(f) advertising, marketing and promotional campaigns. 

72.4. Since 1950, R.J. Reynolds Tobacco Company and JTI-Macdonald Corp. and their 

predecessors, as members of the RJR Group in Canada, have made all of the 

misrepresentations set out in paragraph 72 above.  These misrepresentations have been 

repeated continually by R.J. Reynolds Tobacco Company and JTI-Macdonald Corp. and 

their predecessors through a variety of means, including the following: 

(a) presentations to the Canadian Medical Association (May 1963), the Conference 
on Smoking and Health of the federal Department of National Health and Welfare 
(November 1963), and the National Association of Tobacco and Confectionery 
Distributors Convention (October 1969 and 1995), the House of Commons 
Standing Committee on Health, Welfare and Social Affairs (May 1969) and 
federal Legislative Committees (including in November 1987 and January 1988); 

(b) meetings with federal Minister of Health Marc Lalonde (April 1973), with Health 
and Protection Branch (March 1978), federal Minister of Health and Welfare 
Monique Bégin (April 1978), with officials of the federal Department of Health 
and Welfare (February 1979), with the federal Assistant Deputy Minister of 
Health and Welfare Dr. A.B. Morrison (March 1981) and with federal Minister of 
Health and Welfare Jake Epp (September 1986); 

(c) publications (including “R.J. Reynolds Industries:  A Hundred Years of Progress 
in North Carolina” in The Tobacco Industry in Transition); 

(d) speeches and presentations (including 1969 speech to the Tobacco Growers 
Information Committee and 1980 presentation to a National Meeting of Security 
Analysts); 

(e) public statements (including the 1983 Revised Mission Statement on Smoking 
and Health); and 

(f) advertising, marketing and promotional campaigns. 
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72.5. Since 1950, Imperial Tobacco Canada Limited and its predecessors, as members of the 

BAT Group in Canada, have made all of the misrepresentations set out in paragraph 72 

above.  These misrepresentations have been repeated continually by Imperial Tobacco 

Canada Limited and its predecessors through a variety of means, including the following: 

(a) presentations to the Canadian Medical Association (May 1963), the Conference 
on Smoking and Health of the federal Department of National Health and Welfare 
(November 25 and 26, 1963), the House of Commons Standing Committee on 
Health, Welfare and Social Affairs (May 1969), and the National Association of 
Tobacco and Confectionery Distributors Convention (October 1969), federal 
Legislative Committees (including in November 1987 and January 1988) and the 
House of Commons Standing Committee on Health (December 1996); 

(b) meetings with federal Minister of Health Marc Lalonde (April 1973), with Health 
and Protection Branch (March 1978), federal Minister of Health and Welfare 
Monique Bégin (April 1978), with officials of the federal Department of Health 
and Welfare (February 1979), with the federal Assistant Deputy Minister of 
Health and Welfare Dr. A.B. Morrison (March 1981) and with federal Minister of 
Health and Welfare Jake Epp (September 1986); 

(c) Annual Reports (including the 1959, 1961, 1967 and 1968 Annual Reports for 
Imperial Tobacco Canada Limited); 

(d) public and media statements to Canadian newspapers and on national television, 
(including CBC television (December 1969) and in the Toronto Daily Star (June 
1971)); 

(e) publications (including on the topics of smoking and health, “habit or addiction” 
and environmental tobacco smoke); and 

(f) advertising, marketing and promotional campaigns. 

73. The Direct Breach Defendants suppressed from persons in Ontario scientific and medical 

data, which was known or should have been known to them based on research on 

smoking and health which was known to them, which revealed the serious health risks of 

smoking and second hand smoke, for the purpose of continuing to misrepresent and 

conceal the risks of addiction and disease from smoking and exposure to second hand 

smoke.  
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73.1. Particulars of this suppression of scientific and medical data by Rothmans Inc. and 

Rothmans, Benson & Hedges Inc. and their predecessors, as members of the Rothmans 

Group: 

(a) agreeing with British American Tobacco (Investments) Limited to suppress 
research relating to carbon monoxide and smoke intake; and 

(b) participating in ICOSI’s total embargo of all research relating to the 
pharmacology of nicotine in concert with the other Groups. 

73.2.  Particulars of this suppression of scientific and medical data and research by Rothmans, 

Benson & Hedges Inc. and its predecessors, as members of the Philip Morris Group: 

(a) agreeing with British American Tobacco (Investments) Limited and the RJR 
Group to suppress scientific and medical findings relating to work that was 
funded at Harrogate, U.K. (1965 and 1966); 

(b) destroying unfavourable smoking and health data generated by external research 
funded by the Philip Morris Group; 

(c) closing research laboratories and destroying related scientific information; 

(d) withdrawing internal research relating to nicotine from peer review; 

(e) destroying internal research relating to nicotine; 

(f) prohibiting research designed to develop new tests for carcinogenicity, to relate 
human disease and smoking and to show the addictive effect of smoking; and 

(g) participating in ICOSI’s total embargo of all research relating to the 
pharmacology of nicotine in concert with the other Groups. 

73.3. Particulars of this suppression of scientific and medical data by R.J. Reynolds Tobacco 

Company and JTI-Macdonald Corp. and their predecessors, as members of the RJR 

Group: 

(a) agreeing with British American Tobacco (Investments) Limited and the Philip 
Morris Group to suppress scientific and medical findings relating to work that was 
funded at Harrogate, U.K. (1965 and 1966); 



 - 28 - 

 

(b) ceasing research on the effects of smoke because of its potential bearing on 
product liability; 

(c) imposing restrictions on the use of terms, including “drug,” “marketing” and 
“dependency,” in scientific studies; 

(d) invalidating and destroying research reports; 

(e) terminating and destroying research associated with R.J. Reynolds Tobacco 
Company’s “The Mouse House” experiments; and 

(f) participating in ICOSI’s total embargo of all research relating to the 
pharmacology of nicotine in concert with the other Groups. 

73.4. Particulars of this suppression of scientific and medical data by Imperial Tobacco Canada 

Limited and its predecessors, as members of the BAT Group: 

(a) agreeing with the Philip Morris and RJR Groups to suppress scientific and 
medical findings relating to work that was funded at Harrogate, U.K. (1965 and 
1966); 

(b) agreeing with Rothmans Group to suppress research relating to carbon monoxide 
and smoke intake; 

(c) implementing a policy to avoid written documentation on issues relating to 
smoking and health; 

(d) agreeing within the BAT Group not to publish or circulate research in the areas of 
smoke inhalation and smoker compensation and to keep all research on sidestream 
activity and other product design features within the BAT Group; 

(e) destroying research reports indicating the adverse health effects of smoking and 
exposure to second hand smoke (1992); 

(f) suppressing information and developments relating to potentially safer products; 
and 

(g) participating in ICOSI’s total embargo of all research relating to the 
pharmacology of nicotine in concert with the other Groups. 

74. The Direct Breach Defendants misinformed the public in Ontario, particulars of which 

are set out in paragraph 72, as to the harm of both smoking and of exposure to cigarette 

smoke, which was known or should have been known to them based on research on 
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smoking and health which was known to them.  

75. The Direct Breach Defendants participated in a misleading campaign, particulars of 

which are set out in paragraph 72, to enhance their own credibility and diminish the 

credibility of health authorities and anti-smoking groups, for the purpose of reassuring 

smokers, contrary to what they knew or should have known based on research on 

smoking and health which was known to them, that cigarettes were not as dangerous as 

authorities were saying. 

76. The Direct Breach Defendants intended that these misrepresentations be relied upon by 

individuals in Ontario for the purpose of inducing them to start smoking or to continue to 

smoke their cigarettes.  It was reasonably foreseeable that persons in Ontario would and 

they did, in fact, rely upon these misrepresentations made by the Direct Breach 

Defendants for the purpose of persuading persons in Ontario to purchase cigarettes 

manufactured by them. 

77. As a result of these misrepresentations, which were either made fraudulently, (contrary to 

their actual knowledge of the risks of addiction and disease from smoking or exposure to 

second hand smoke or recklessly without any reasonable basis or belief in their truth) or, 

in the alternative, negligently (in disregard of research into smoking and health which 

was available to them and which was known or should have been known to them) 

persons in Ontario started to, or continued to, purchase and smoke cigarettes 

manufactured and promoted by the Defendants, or were exposed to cigarette smoke from 

such cigarettes, and thereby suffered tobacco related disease and an increased risk of 

tobacco related disease. 
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Breach of the Duty - Manufacturing or Promoting Products for Children and 
Adolescents 

78. Further to the duty of care alleged in paragraph 71, at all material times since 1950, the 

Direct Breach Defendants as manufacturers of cigarettes sold in Ontario owed a duty of 

care to children and adolescents in Ontario to take all reasonable measures to prevent 

them from starting or continuing to smoke. 

79. The Defendants' own research revealed that the vast majority of smokers start to smoke 

and become addicted before they are 19 years of age. 

80. The Direct Breach Defendants knew or ought to have known that children and 

adolescents in Ontario were smoking or might start to smoke and that it was contrary to 

law as further particularized in paragraphs 142 to 147 herein, or public policy to sell 

cigarettes to children and adolescents or to promote smoking by such persons. 

81. The Direct Breach Defendants knew or ought to have known based on research known to 

them on smoking and health of the risk that children and adolescents in Ontario who 

smoked their cigarettes would become addicted to cigarettes and would suffer tobacco 

related disease. 

82. The Direct Breach Defendants failed to take reasonable and appropriate measures to 

prevent children and adolescents from starting or continuing to smoke cigarettes 

manufactured by them and sold in Ontario. 

83. The Direct Breach Defendants targeted children and adolescents in their advertising, 

promotional and marketing activities for the purpose of inducing children and adolescents 
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in Ontario to start or continue to smoke. 

84. The Direct Breach Defendants, in further breach of their duty of care failed to take all 

reasonable measures to prevent children and adolescents from starting or continuing to 

smoke and undermined government initiatives and legislation which were intended to 

prevent children and adolescents in Ontario from starting or continuing to smoke. 

85. As a result of these tobacco related wrongs, children and adolescents in Ontario started to 

or continued to smoke cigarettes manufactured and promoted by the Direct Breach 

Defendants, or were exposed to cigarette smoke, and thereby suffered tobacco related 

disease and an increased risk of tobacco related disease.  

 

 Conspiracy, Concert of Action and Common Design 

86. At all material times, the Defendants conspired, and acted in concert in committing the 

tobacco related wrongs alleged in paragraphs 48 to 85 and paragraphs 142 to 147, 

particulars of which are set out below.  The Defendants are accordingly all deemed to 

have jointly breached the duties alleged in paragraphs 48 to 85 and paragraphs 142 to 147 

under section 4 of the Act. 

 

(i)   Conspiracy within the International Tobacco Industry  

87. Commencing in or about 1953, in response to mounting publicity and public concern 

about the link between smoking and disease, the Lead Companies of the four Groups or 

their predecessors in interest for whom the Lead Companies are in law responsible, 
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conspired and acted in concert to prevent the Crown and persons in Ontario and other 

jurisdictions from acquiring knowledge of the harmful and addictive properties of 

cigarettes in circumstances where they knew or ought to have known that their actions 

would cause increased health care costs.  

88. This conspiracy, concert of action and common design secretly originated in 1953 and 

early 1954 in a series of meetings and communications among Philip Morris 

Incorporated, R.J. Reynolds Tobacco Company, Brown & Williamson Tobacco 

Corporation (in its own capacity and as agent for British American Tobacco Company 

Limited through meetings it attended on behalf of and as directed by its parent 

corporation British American Tobacco Company Limited), and American Tobacco 

Company. These companies, on their own behalf and on behalf of their respective 

Groups, contrary to their knowledge, agreed to: 

(a) jointly disseminate false and misleading information regarding the risks of 
addiction and disease from smoking cigarettes; 

(b) make no statement or admission that smoking caused disease; 

(c) suppress or conceal research that was known or should have been known to them 
regarding the risks of addiction and disease from smoking cigarettes; and 

(d) orchestrate a public relations program on smoking and health issues with the 
object of: 

(i) promoting cigarettes; 

(ii) protecting cigarettes from attack based upon health risks that were known 
or should have been known to them; and 

(iii) reassuring the public that smoking was not hazardous. 

89. This conspiracy, concert of action and common design was continued at secret 

committees, conferences and meetings involving senior personnel of the Lead Companies 
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and through written and oral directives issued by the Lead Companies to members of 

their Groups who manufactured cigarettes sold in Ontario. 

90. Between late 1953 and the early 1960s, the Lead Companies formed or joined several 

research organizations including the Tobacco Industry Research Council (the "TIRC", 

renamed the Council for Tobacco Research in 1964 (the "CTR")), the Centre for Co-

operation in Scientific Research Relative to Tobacco ("CORESTA"), the Tobacco 

Institute (“TI”), and the Tobacco Manufacturers’ Standing Committee, (renamed the 

Tobacco Research Council ("TRC") and then the Tobacco Advisory Council), 

collectively referred to as TRC, and Verband der Cigarettenindustrie (“Verband”) which 

was the German equivalent of the Tobacco Institute to which the Lead Companies were 

affiliated. 

91. The Lead Companies publicly misrepresented that they, or members of their respective 

Groups, along with the TIRC, the CTR, CORESTA, the TRC, CTMC, TI, Verband and 

similar organizations, would objectively conduct research and gather data concerning the 

link between smoking and disease and would publicize the results of this research 

throughout the world.  Particulars of these misrepresentations are within the knowledge 

of the Defendants but include: 

(a) The issuance of the TIRC's 1954 “Frank Statement to Cigarette Smokers” which 
received coverage in the Canadian press; 

(b) Statements made to the Canadian Medical Association in May 1963; 

(c) November 25-26, 1963 presentation to the Conference on Smoking and Health of 
the federal Department of National Health and Welfare; 

(d) May 1969 presentation to the House of Commons Standing Committee on Health, 
We1fare and Social Affairs; 

(e) Statements to the national press and news organizations in Canada; and 
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(f) Communications through the CTMC in Canada, including to the federal 
Department of Health and Welfare. 

92. In reality, the Lead Companies conspired with the TIRC, the CTR, CORESTA, the TRC, 

CTMC, TI, Verband and similar organizations, to distort the research and to publicize 

misleading information to undermine the truth about the link between smoking and 

disease.  The Lead Companies intended to mislead persons in Ontario and the Crown, 

into believing that there was a real medical or scientific controversy about whether 

smoking caused addiction and disease contrary to their knowledge. 

93. In 1963 and 1964, the Lead Companies agreed to co-ordinate their research with research 

conducted by the TIRC in the United States, for the purpose of suppressing any findings 

which might indicate that cigarettes were a harmful and dangerous product. 

94. In April and September 1963, the Lead Companies agreed to develop a public relations 

campaign to counter the Royal College of Physicians report in England, the forthcoming 

Surgeon General's Report in the United States and a report of the Canadian Medical 

Association in Canada, for the purpose of misleading smokers that their health would not 

be endangered by smoking cigarettes, contrary to their knowledge. 

95. In September 1963 in New York, the Lead Companies agreed that they would not issue 

warnings about the link between smoking and disease, as was known to them or should 

have been known to them based on research on smoking and health which was known to 

them, unless and until they were forced to do so by government action. 

96. The Lead Companies further agreed that they would suppress and conceal information 

concerning the harmful effects of cigarettes, which was known to them or should have 

been known to them based on research on smoking and health which was known to them. 
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97. By the mid-1970s, the Lead Companies decided that an increased international 

misinformation campaign was required to mislead smokers and potential smokers and to 

protect the interests of the tobacco industry, for fear that any admissions relating to the 

link between smoking and disease as was known to them or should have been known to 

them based on research on smoking and health which was known to them, could lead to a 

“domino effect” to the detriment of the industry world-wide.  

97.1.   In 1974, the Lead Companies as members of TI formed a Research Review Committee, 

which became known as the Research Liaison Committee to achieve a coordinated 

approach to all industry research into smoking and health.  In 1978, the Research Liaison 

Committee was replaced with the Industry Research Committee. 

98. As a result, in June, 1977, the Lead Companies met in England to establish the 

International Committee on Smoking Issues ("ICOSI"). 

99. Through ICOSI, the Lead Companies resisted attempts by governments including in 

Canada to provide adequate warnings about smoking and disease including the effects of 

second hand smoke, and pledged to: 

(a) jointly disseminate false and misleading information regarding the risks of 
addiction and disease from smoking; 

(b) make no statement or admission that smoking caused disease; 

(c) suppress research that was known or should have been known to them regarding 
the risks of addiction and disease from smoking; 

(d) not compete with each other by making health claims with respect to their 
cigarettes, and thereby avoid direct or indirect admissions about the risks of 
addiction and disease from smoking; and 

(e) participate in a public relations program on smoking and health issues with the 
object of promoting cigarettes, protecting cigarettes from attack based upon health 
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risks, and reassuring smokers, the public and authorities in Ontario and other 
jurisdictions that smoking was not hazardous; 

hereinafter referred to as the ICOSI policies and position on smoking. 

100. In and after 1977, the members of ICOSI, including each of the Lead Companies, agreed 

orally and in writing, to ensure that: 

(a) the members of their respective Groups, including the Direct Breach Defendants, 
would act in accordance with the ICOSI position on smoking and health set out 
above, including the decision to mislead the public about the link between 
smoking and disease; 

(b) initiatives pursuant to the ICOSI positions would be carried out, whenever 
possible, by national manufacturers’ associations (“NMAs”) including, in Canada, 
CTMC, to ensure compliance in the various tobacco markets world wide; 

(c) when it was not possible for NMAs to carry out ICOSI's initiatives they would be 
carried out by the members of the Lead Companies' Groups or by the Lead 
Companies themselves; and 

(d) their subsidiary companies would, when required, suspend or subvert their local 
or national interests in order to assist in the preservation and growth of the 
tobacco industry as a whole. 

 

101. In the late 1970s, the Lead Companies launched Operation Berkshire, which was aimed 

at Canada and other major markets, to further advance their campaign of misinformation 

and to promote smoking.  Operation Berkshire was led by Lead Companies of the Philip 

Morris Group in concert with the Rothmans Group and the BAT Group. 

102. In 1980, ICOSI was renamed the International Tobacco Information Centre / Centre 

International d'lnformation du Tabac - INFOTAB ("INFOTAB"). In or before 1992, 

INFOTAB changed its name to the Tobacco Documentation Centre ("TDC") (ICOSI, 

INFOTAB and TDC are hereinafter referred to collectively as "ICOSI"). 

103. At all material times, the policies of ICOSI were identical to the policies of the NMAs 
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including CTMC, and were presented as the policies and positions of the NMAs and their 

member companies so as to conceal from the public and from governments including in 

Canada the existence of the conspiracy, concert of action and common design. 

104. The Lead Companies at all times acted to ensure that the manufacturers of cigarettes sold 

in Ontario within their Group complied, and did not deviate, from the official ICOSI 

position on the adverse health effects of smoking, particulars of which are set out below 

in paragraphs 117 to 140. 

105. In addition to the foregoing, the Lead Companies engaged in a conspiracy, concert of 

action and common design specifically with respect to the issue of second hand smoke, as 

set out below. 

106. In the early 1970s, the Lead Companies began to combine their resources and coordinate 

their activities specifically with respect to second hand smoke.  In 1975, the Lead 

Companies formed the first of several committees to specifically address second hand 

smoke, which they also called Environmental Tobacco Smoke (ETS) and passive 

smoking.  The first committee, sometimes referred to as the Public Smoking Committee 

or Advisory Group, met under the direction of the Research Liaison Committee.  

Although the Lead Companies claimed that the Committees were formed to conduct 

“sound science” regarding the emerging issue of second hand smoke, their actual purpose 

was to fund projects that would counter the public’s growing concern regarding the 

harmful effects of second hand smoke, despite the knowledge amongst the Lead 

Companies of these harmful effects.  The Committee formed in 1975 and its various 

successors, including the Tobacco Institute ETS Advisory Committee (“TI-ETSAG”) 

founded in 1984 and the Committee for Indoor Air Research (“CIAR”) founded in 1988, 
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carried out the mandate of the Lead Companies of challenging the growing consensus 

regarding second hand smoke by: 

(a) coordinating and funding efforts to generate evidence to support the notion that 
there remained an “open controversy” as to the health implications of second hand 
smoke; 

(b) leading the attack on government efforts to act on evidence linking second hand 
smoke to disease;  

(c) acting as a “front” organization for flowing tobacco industry funds to research 
projects so that the various committees appeared to be independent organizations 
and the role of the tobacco industry was hidden; 

(d) in the case of TI-ETSAG, meeting monthly to propose, review, and manage 
scientific projects approved for funding; 

(e) in 1988 when it was formed, the Chairman of the CIAR Board told the TI that the 
purpose of CIAR was providing ammunition for the tobacco industry on the ETS 
battlefield;  

(f) from 1988 until its dissolution in 1999, funding of 150 projects by CIAR at 75 
institutions resulting in 250 peer reviewed publications, in addition to special 
studies on the effects of second hand smoke, 18 of which were released; 

(g) creating a consultancy program in June 1987 at a conference called “Operation 
Down Under” to train and deploy scientists worldwide;  

(h) in 1988 forming and funding of the Association for Research on Indoor Air 
(ARIA) by the Defendants’ consultants on second hand smoke; and 

(i) in 1989, forming of the Indoor Air International (IAI), a group to address 
scientific issues related to indoor air quality that the Defendants promoted 
publicly as learned societies dedicated to promote indoor air quality but failed to 
disclose that they were funded by the tobacco industry. 

The policies and positions referenced above are hereinafter referred to as the CIAR 

policies and position on second hand smoke. 

107. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued, and of the breaches of duty committed in 

furtherance of the conspiracy, concert of action and common design are within the 
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knowledge of the Defendants. 

 

(ii) Conspiracy within the Canadian Tobacco Industry 

108. At all material times since in or about 1950, the Direct Breach Defendants, in furtherance 

of the conspiracy and concerted action within the International Tobacco Industry and 

within their particular Corporate Groups, conspired and acted in concert to prevent the 

Crown and persons in Ontario from acquiring knowledge of the harmful and addictive 

properties of cigarettes, and committed tobacco related wrongs, as set out above in 

paragraphs 48 to 85 and below in paragraphs 142 to 147, in circumstances where they 

knew or ought to have known that harm and health care costs would result from acts done 

in furtherance of the conspiracy, concert of action and common design. 

109. This conspiracy, concert of action and common design was entered into or continued at 

or through committees, conferences and meetings established, organized and convened 

by the Defendants Rothmans Inc., Rothmans, Benson & Hedges Inc., JTI-Macdonald 

Corp. and Imperial Tobacco Canada Limited and their predecessors in interest for whom 

they are liable, hereinafter referred to as the Canadian Tobacco Company Defendants, 

and attended by their senior personnel and through written and oral directives and 

communications amongst them. 

110. The conspiracy, concert of action and common design was continued when, contrary to 

their knowledge: 

(a) in or about 1962, the Canadian Tobacco Company Defendants agreed not to 
compete with each other by making health claims with respect to their cigarettes 
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so as to avoid any admission, directly or indirectly, concerning the risks of 
addiction and disease from smoking;  

(b) in 1963, the Canadian Tobacco Company Defendants  misrepresented to the 
Canadian Medical Association that there was no causal connection between 
smoking and disease; 

(c) in or about 1963, the Canadian Tobacco Company Defendants formed the Ad 
Hoc Committee on Smoking and Health (renamed the Canadian Tobacco 
Manufacturers' Council in 1969, and incorporated as CTMC in 1982) in order to 
maintain a united front on smoking and health issues (the Ad Hoc Committee on 
Smoking and Health, the pre-incorporation Canadian Tobacco Manufacturers' 
Council and CTMC are hereinafter collectively referred to as CTMC"); and 

(d) in or about 1969, the Canadian Tobacco Company Defendants misrepresented to 
the House of Commons, Standing Committee on Health, Welfare and Social 
Affairs, that there was no causal connection between smoking and disease. 

111. Upon its formation, and at all material times thereafter, CTMC provided a means and 

method to continue the conspiracy, concert of action and common design and, upon its 

incorporation, agreed, adopted and participated in the conspiracy, concert of action and 

common design. 

112. In furtherance of the conspiracy, concert of action and common design, CTMC has 

lobbied governments and regulatory agencies throughout Canada on behalf of and as 

agent for their members which included all of the Canadian Tobacco Company 

Defendants’ since about 1963, with respect to tobacco industry matters, including 

delaying and minimizing government initiatives in respect of warnings to be placed on 

cigarette packages and imposing limitations on smoking in public places, as well as 

misrepresenting the risks of addiction and disease from smoking to the Canadian public, 

in accordance with the tobacco industry’s position, which is the same as the ICOSI 

policies and position on smoking particularized in paragraph 99 herein and the CIAR 

policies and position on second hand smoke particularized in paragraph 106 herein. 
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113. CTMC has co-ordinated, with the Canadian Tobacco Company Defendants and the 

international tobacco industry associations ICOSI and INFOTAB, through its 

membership in these organizations, the Canadian cigarette industry's positions on 

smoking and health issues. 

114. In furtherance of the conspiracy, concert of action and common design, CTMC on behalf 

of and as agent for their members which included all of the Canadian Tobacco Company 

Defendants: 

(a) disseminated false and misleading information regarding the risks of addiction 
and disease from smoking including making false and misleading submissions to 
governments denying any connection contrary to its knowledge; 

(b) refused to admit that smoking caused disease contrary to its knowledge; 

(c) suppressed research regarding the risks of addiction and disease from smoking 
which was known or should have been known to them; 

(d) participated in a public relations program on smoking and health issues with the 
object of promoting cigarettes, protecting cigarette sales and protecting cigarettes 
and smoking from attack by misrepresenting the link, which was known or should 
have been known to them, between smoking and disease;  

(e) lobbied governments in order to delay and minimize government initiatives with 
respect to smoking and health, including initiatives to place warnings on 
cigarettes packaging and limiting smoking in public places contrary to its 
knowledge; 

(f) in a 1963 presentation to the Conference on Smoking and Health of the 
Department of National Health and Welfare, the Ad Hoc Committee of the 
Canadian Tobacco Industry (the predecessor to the CTMC) claimed that the 
evidence that tobacco causes disease was inconclusive and used this to undermine 
the scientific case against tobacco; 

(g) stated in a 1968 paper that there is no established proof that tobacco causes harm; 

(h) in June 1969 made a statement to the House of Commons Standing Committee on 
Health and Welfare denying that smoking is a major cause of illness or death; 

(i) at a 1971 meeting of technical representatives of the members of CTMC called by 
the head of the CTMC, representatives of the CTMC and the Canadian tobacco 
companies noted the need for minimum nicotine levels in cigarettes; 
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(j) denied at a 1971 press conference that tobacco causes disease; 

(k) in a 1977 Position Paper, stated that there is no persuasive scientific evidence to 
support the contention that the non-smoker is harmed by the tobacco smoke of 
others;  

(l) in a 1987 Position Statement, stated that:  

(i) smoking had not been proven to cause disease; 

(ii) smoking is not addictive; and 

(iii) there was no conclusive evidence that second hand smoke causes adverse 
health effects and stated that the scientific community holds the view that 
there are no proven health consequences to exposure to second hand 
smoke; 

(m) in a 1987 press release denied that second hand smoke is harmful to health; and 

(n) in 1987 advised a House of Commons Legislative Committee that there was 
uncertainty regarding the role of smoking in causing disease; and 

(o) in a 1990 letter wrote to the Canadian government to voice the Industry's 
opposition to the federal government's proposed amendments to the Tobacco 
Products Regulations which would require, inter alia, the placing of addiction 
warnings on cigarette packages.  In its letter, the CTMC questioned whether 
smoking was addictive and whether second hand smoke was dangerous. 

115. At all material times, CTMC acted as the agent of the Canadian Tobacco Company 

Defendants, as members of the CTMC, and as agent of the Lead Companies through its 

membership with them in the International Associations, ICOSI and INFOTAB. In 1982 

CTMC became an associate member of INFOTAB and was a full participant from 1982 

to 1989. 

116. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued, and of the tobacco related wrongs committed by the 

Defendants in Canada in furtherance of the conspiracy, concert of action and common 

design are within the knowledge of these Defendants and the CTMC. 
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(iii)     Conspiracy within Corporate Groups 

The Rothmans Group  

117. In or about 1953 the Rothmans Group members entered into the conspiracy, concert of 

action and common design referred to above, and continued the conspiracy, concert of 

action and common design within the International Tobacco Industry and the Canadian 

Tobacco Industry at or through committees, conferences and meetings established, 

organized, convened and attended by senior personnel of the Rothmans Group members, 

including those of Rothmans International Limited, Rothmans Inc., Rothmans, Benson & 

Hedges Inc., its amalgamating company Rothmans of Pall Mall Limited, and Carreras 

Rothmans Limited, as well as those of the Philip Morris Group, and through written and 

oral directives and communications amongst the Rothmans Group members.   

118. Carreras Rothmans Limited and affiliated companies were involved in directing or co-

ordinating the Rothmans Group's common policies on smoking and health by preparing 

and distributing statements which set out the Rothmans Group's position on smoking and 

health issues.  Rothmans International Limited functioned as a central body to coordinate 

and establish policies for all Rothmans Group members worldwide, creating an 

International Advisory Board for this particular purpose. These positions were then 

adopted by member companies.  

118.1. From 1950 onwards, Rothmans Group policies included denying the existence of any 

relationship between smoking and adverse health effects, and strenuously opposing the 

introduction of warning labels on tobacco products. From 1960 onwards, these policies 

included denying or minimizing the relationship between exposure to cigarette smoke, 
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including second hand smoke, and adverse health effects.  

118.2.  Rothmans International Limited and Carreras Rothmans Limited directed Rothmans Inc. 

(and its predecessor corporations) to maintain the Rothmans Group’s position that more 

research was required to determine whether cigarettes cause disease, and instructed 

Rothmans Inc. to resist cautionary warnings in advertising. Carreras Rothmans Limited 

also directed Rothmans Inc. (and its predecessor corporations) on how to vote at CTMC 

meetings on issues relating to smoking and health, including the approval and funding of 

research. Rothmans Inc. (and its predecessor corporations) acted as an agent for and as 

directed by Carreras Rothmans Limited. 

118.3. Within the Rothmans Group, scientists worked collaboratively, exchanged research 

results, and advised senior management of the companies that were part of the Rothmans 

Group from time to time, through specific committees. From 1978 to 1986, Carreras 

Rothmans Limited and its research division were designated responsibility for providing 

direction on tobacco-related health issues and for coordinating the Rothmans Group’s 

research strategy. Rothmans Inc. (and its predecessor corporations) in particular relied on 

Carreras Rothmans Limited’s expertise and direction on smoking-related health issues. 

Rothmans Group companies also held meetings on issues related to second-hand smoke.  

Through its conferences, meetings, directives and policies, Carreras Rothmans Limited 

directed the Rothmans Group to take the same positions on smoking and health as the 

ICOSI policies and position on smoking particularized in paragraph 99 herein and the 

CIAR policies and position on second hand smoke particularized in paragraph 106 

herein. 

119. Carreras Rothmans Limited and affiliated companies also were involved in directing or 
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co-ordinating the smoking and health policies of Rothmans, Benson & Hedges Inc., its 

amalgamating company Rothmans of Pall Mall Limited, and Rothmans Inc. (and its 

predecessor corporations), by influencing or advising how they should vote in 

committees of the Canadian manufacturers of cigarettes sold in Ontario and at meetings 

of CTMC on issues relating to smoking and health, including the approval and funding of 

research by the Canadian manufacturers and by CTMC. 

120. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued and of the tobacco related wrongs committed by 

Rothmans, Benson & Hedges Inc., its amalgamating company Rothmans of Pall Mall 

Limited, and Rothmans Inc. (and its predecessor corporations), in furtherance of the 

conspiracy, concert of action and common design are within the knowledge of the 

Rothmans Group members. 

The Philip Morris Group  

121. In or about 1953 the Philip Morris Group members entered into the conspiracy, concert 

of action and common design referred to above, and continued the conspiracy, concert of 

action and common design within the International Tobacco Industry and the Canadian 

Tobacco Industry at or through committees, conferences and meetings established, 

organized and convened by Altria Group, Inc., Philip Morris USA Inc., Philip Morris 

International, Inc., and attended by senior personnel of the Philip Morris Group 

companies, including those of Rothmans, Benson & Hedges Inc. and its amalgamating 

company Benson & Hedges (Canada) Ltd., and through written and oral directives and 

communications amongst the Philip Morris Group members. 
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122. The committees used by Altria Group, Inc., Philip Morris USA Inc., and Philip Morris 

International, Inc. to direct or co-ordinate the Philip Morris Group's common policies on 

smoking and health include the Committee on Smoking Issues and Management and the 

Corporate Products Committee. 

123. The conferences used by Altria Group, Inc., Philip Morris USA Inc., and Philip Morris 

International, Inc. to direct or co-ordinate the Philip Morris Group's common policies on 

smoking and health include the Conference on Smoking and Health and the Corporate 

Affairs World Conference. 

124. Altria Group, Inc., Philip Morris USA Inc., and Philip Morris International Inc. further 

directed or co-ordinated the Philip Morris Group's common policies on smoking and 

health by means of their respective Corporate Affairs and Public Affairs Departments 

which directed or advised various departments of the other members of the Philip Morris 

Group, including Rothmans, Benson & Hedges Inc. and its amalgamating company 

Benson & Hedges (Canada) Ltd., concerning the Philip Morris Group position on 

smoking and health issues. 

125. Altria Group, Inc., Philip Morris U.S.A. Inc., and Philip Morris International, Inc. further 

directed or co-ordinated the common policies of the Philip Morris Group on smoking and 

health by preparing and distributing to the members of the Philip Morris Group including 

Rothmans, Benson & Hedges Inc. and its amalgamating company Benson & Hedges 

(Canada) Ltd., written directives and communications including "Smoking and Health 

Quick Reference Guides" and "Issues Alerts". These directives and communications set 

out the Philip Morris Group's position on smoking and health issues to ensure that the 

personnel of the Philip Morris Group companies, including Rothmans, Benson & Hedges 
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Inc., and its amalgamating company Benson & Hedges (Canada) Ltd., understood and 

disseminated the Philip Morris Group's position, which was the same position as the 

ICOSI policies and position on smoking particularized in paragraph 99 herein and the 

CIAR policies and position on second hand smoke particularized in paragraph 106 

herein. 

126. Altria Group, Inc., Philip Morris U.S.A. Inc., and Philip Morris International, Inc. further 

directed or co-ordinated the smoking and health policies of Rothmans, Benson & Hedges 

Inc. and its amalgamating company Benson & Hedges (Canada) Ltd., by directing or 

advising how they should vote in committees of the Canadian manufacturers and at 

meetings of CTMC on issues relating to smoking and health, including the approval and 

funding of research by the Canadian manufacturers of cigarettes sold in Ontario and by 

CTMC.  

126.1 In furtherance of the conspiracy, concert of action and common design, Altria Group, 

Inc., Philip Morris USA Inc., Philip Morris International, Inc., and Rothmans Benson & 

Hedges Inc. and their predecessors participated in the establishment and operation of 

INBIFO, a research facility in Europe.  At INBIFO, research was carried out into the 

health effects of both smoking and second hand smoke.  When the research indicated that 

smoking and second hand smoke was harmful to health, the research was suppressed 

and/or destroyed. 

127. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued and of the tobacco related wrongs committed by 

Rothmans, Benson & Hedges Inc., its amalgamating company Benson & Hedges 

(Canada) Inc., and by Altria Group, Inc., Philip Morris U.S.A. Inc., and Philip Morris 
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International, Inc. in furtherance of the conspiracy, concert of action and common design 

are within the knowledge of the Philip Morris Group members. 

 

The RJR Group  

128. In or about 1953 the RJR Group members entered into the conspiracy, concert of action 

and common design referred to above, and continued the conspiracy, concert of action 

and common design within the International Tobacco Industry and the Canadian Tobacco 

Industry at or through committees, conferences and meetings established, organized and 

convened by R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco International, 

Inc. and attended by senior personnel of the RJR Group members, including those of JTI-

Macdonald Corp. (and its predecessor corporations), and through written and oral 

directives and communications amongst the RJR Group members. 

129. The meetings used by R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco 

International, Inc. to direct or co-ordinate the RJR Group's common policies on smoking 

and health included the Winston-Salem Smoking Issues Coordinator Meetings. 

130. The conferences used by R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco 

International, Inc. to direct or co-ordinate the RJR Group's common policies on smoking 

and health include the "Hound Ears" and Sawgrass conferences. 

131. R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco International, Inc., further 

directed or co-ordinated the RJR Group's position on smoking and health by means of a 

system of reporting whereby each global "Area" had a "smoking issue designee" who was 

supervised by R.J. Reynolds Tobacco International, Inc. and who reported to the Manager 
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of Science Information in the R.J. Reynolds Tobacco Company. In the case of Area II 

(Canada), this "designee" was, from 1974, a senior executive of Macdonald Tobacco Inc., 

and later of JTI-Macdonald Corp. (and its predecessor corporations). 

132. R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco International, Inc. further 

directed or co-ordinated the RJR Group's common policies on smoking and health by 

preparing and distributing to the members of the RJR Group, including JTI-Macdonald 

Corp. (and its predecessor corporations), written directives and communications 

including an "Issues Guide" and a “Media Guide”.   

133. R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco International, Inc. further 

directed or co-ordinated the smoking and health policies of JTI-Macdonald Corp. (and its 

predecessor corporations) by directing or advising how they should vote in committees of 

the Canadian manufacturers and at meetings of CTMC on issues relating to smoking and 

health, including the approval and funding of research by the Canadian manufacturers 

and by CTMC and maintaining the right to veto any particular research proposal.   

133.1 The direction and co-ordination of the RJR Lead Companies over the RJR Group was 

also carried out by: 

(a) Developing an action plan which set out the RJR Group’s position on smoking 
and health issues to ensure that the personnel in the RJR Group companies, 
including its Canadian subsidiaries, understood and disseminated the RJR 
Group’s position; 

(b) Taking a leadership role in the International Committee on Smoking Issues 
(ICOSI), particularly in relation to Canada and coordinating CTMC’s positions to 
align with those of ICOSI as particularized in paragraph 99 herein, as well as the 
CIAR policies on second hand smoke particularized in paragraph 106 herein; 

(c) Placing senior executives of the Lead Companies as senior executives of the 
Canadian subsidiaries; 



 - 50 - 

 

(d) Advising the RJR Group’s sales representatives that cigarettes did not pose a 
health hazard to the non-smoker; 

(e) Making public statements on behalf of the entire Group denying or marginalizing 
the link between health and second hand smoke; 

(f) Distributing materials and related information and providing knowledge obtained 
from the Lead Companies’ “Information Science” research department; 

(g) Providing technical expertise, including information and knowledge on the 
manufacture of cigarettes, the use of substitutes and additives, the use of pH 
controls, the appropriate levels of tar and nicotine and the type and mixture of 
tobacco used in the manufacture of cigarettes; and 

(h) Holding RJR Group and tobacco industry meetings relating to environmental 
tobacco smoke.  

133.2 These directives and communications set out the RJR Group’s position on smoking and 

health issues, which was the same position as the ICOSI policies and position on smoking 

particularized in paragraph 99 herein and the CIAR policies and position on second hand 

smoke particularized in paragraph 106 herein. These directives and communications were 

meant to ensure that the personnel of the RJR Group companies, including those of JTI-

Macdonald Corp. (and its predecessor corporations) understood and disseminated the 

RJR Group's position. 

133.3 In furtherance of the conspiracy, concert of action and common design, R.J. Reynolds 

Tobacco Company, R.J. Reynolds Tobacco International, Inc., and JTI-Macdonald Corp. 

(and its predecessor corporations) participated in the removal and destruction of smoking 

and health materials from the R.J. Reynolds Tobacco Company libraries in Winston-

Salem, North Carolina and destroyed research relating to the biological activity of 

cigarettes manufactured and promoted by members of the RJR Group for sale in Ontario. 

134. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued and of the tobacco related wrongs committed by 
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JTI-Macdonald Corp., (and its predecessor corporations), and the Defendants, R.J. 

Reynolds Tobacco International and R.J. Reynolds Tobacco Company, in furtherance of 

the conspiracy, concert of action and common design are within the knowledge of the 

RJR Group members. 

 

The BAT Group  

135. In or about 1953 the BAT Group members entered into the conspiracy, concert of action 

and common design referred to above, and continued the conspiracy, concert of action 

and common design within the International Tobacco Industry and the Canadian Tobacco 

Industry at or through committees, conferences and meetings established, organized and 

convened by British American Tobacco (Investments) Limited, B.A.T Industries p.l.c. 

and British American Tobacco p.l.c. and attended by senior personnel of the BAT Group 

members, including those of Imperial Tobacco Limited and Imasco Limited, and through 

written and oral directives and communications amongst the BAT Group members. 

135.1 The Lead Companies of the BAT Group have consistently held the BAT Group out to the 

public as a single corporate entity and tobacco enterprise, continuously in operation since 

1902, and, as a result, each of the Lead Companies, by its words and conduct, continued 

and thereby adopted and assumed the benefits of and the liabilities of its predecessors for 

the conspiracy and acting in concert within the International Tobacco Industry and the 

Canadian Tobacco Industry and its own Group.  British American Tobacco p.l.c. stands 

where its predecessors stood, at the head of the BAT Group, representing a continuity of 

control, purpose and policies throughout the past 100 years or more.  British American 
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Tobacco p.l.c., like B.A.T Industries p.l.c. before it, has represented to the public in its 

annual financial statements and otherwise, that it has been in existence since 1902, 

employing tens of thousands of people and is one of the largest tobacco companies in the 

world. British American Tobacco p.l.c. has continued the BAT Group’s practice of 

misleading the public and governments about the dangers of smoking and the risks of 

second-hand smoke.   

136. The committees used by British American Tobacco (Investments) Limited, British 

American Tobacco p.l.c. and B.A.T Industries p.l.c. to direct or co-ordinate the BAT 

Group's common policies on smoking and health include the Chairman's Policy 

Committee, the Research Policy Group, the Scientific Research Group, the Tobacco 

Division Board, the Tobacco Executive Committee, and the Tobacco Strategy Review 

Team (which later became known as the Tobacco Strategy Group). 

137. The conferences used by the Defendants, British American Tobacco (Investments) 

Limited, British American Tobacco p.l.c. and B.A.T Industries p.l.c., to direct or co-

ordinate the BAT Group's common policies on smoking and health include the 

Chairman's Advisory Conferences, BAT Group Research Conferences, and BAT Group 

Marketing Conferences.  Some of these conferences took place in Canada. 

138. British American Tobacco (Investments) Limited, British American Tobacco p.l.c. and 

B.A.T Industries p.l.c. further directed or co-ordinated the BAT Group's common policies 

on smoking and health, which was the same position as the ICOSI policies and position 

on smoking particularized in paragraph 99 herein and the the CIAR policies and position 

on second hand smoke particularized in paragraph 106 herein, by creating a Tobacco 

Strategy Review Team (TSRT) and preparing and distributing to the members of the 
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BAT Group, including Imperial Tobacco Limited and lmasco Limited, written directives 

and communications including "Smoking Issues: Claims and Responses", "Consumer 

Helplines: How To Handle Questions on Smoking and Health and Product Issues" (that 

addressed inter alia second hand smoke), "Smoking and Health: The Unresolved Debate", 

"Smoking: The Scientific Controversy", "Smoking: Habit or Addiction?", and "Legal 

Considerations on Smoking and Health Policy", “Smoking and Health – Assumptions – 

Policy – Guidelines”, “Environmental Tobacco Smoke – Improving the Quality of Public 

Debate, Smoking and Health – The End Result Debate”, and “Answering the Critics”.  

These directives and communications set out the BAT Group's position on smoking and 

health issues, which was the same position as the ICOSI policies and position on smoking 

particularized in paragraph 99 herein and the CIAR policies and position on second hand 

smoke particularized in paragraph 106 herein and were meant to ensure that the personnel 

of the BAT Group companies, including the personnel of Imperial Tobacco Limited and 

lmasco Limited, understood and disseminated the BAT Group's position. 

138.1 Direction, to this end, was further provided at meetings of the Tobacco Strategy Review 

Team and recorded in notes of meetings of the Tobacco Strategy Review Team.  This 

strategy for the BAT Group was further set out in corporate documents such as the 

Listing Particulars of British American Tobacco p.l.c. in 1998, the statement of Policy of 

the Group on Regulatory and Taxation Issues and through various websites operated by 

the Lead Companies from and after 1998, including statements made by British 

American Tobacco p.l.c. on its website in 2003 and thereafter questioning research that 

exposure to second hand smoke causes disease.  

139. British American Tobacco (Investments) Limited, British American Tobacco p.l.c. and 
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B.A.T Industries p.l.c., further directed or co-ordinated the smoking and health policies of 

Imperial Tobacco Limited and lmasco Limited, by directing or advising how they should 

vote in committees of the Canadian manufacturers of cigarettes sold in Ontario and at 

meetings of CTMC on issues relating to smoking and health, including the approval and 

funding of research by the Canadian manufacturers and by CTMC. 

140. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued and of the tobacco related wrongs committed in 

furtherance of the conspiracy, concert of action and common design are within the 

knowledge of the BAT Group members. 

141. As a result of the aforementioned conspiracy, concert of action and common design, set 

out in paragraphs 86 to 140, persons in Ontario started to, or continued to, smoke 

cigarettes manufactured and promoted by the Defendants, or were exposed to cigarette 

smoke, and thereby suffered tobacco related disease and an increased risk of tobacco 

related disease. 

 

Breach of Consumer Protection Act, 2002, the Competition Act and their 
Predecessor Statutes 

142. The Direct Breach Defendants, in breach of their statutory duties or obligations pursuant 

to the Business Practices Act S.O. 1974, c.131, s.2 and successor legislation including the 

Consumer Protection Act, 2002 S.O. 2002, s.14 and 17, engaged in unfair practices by 

making false, misleading or deceptive representations in respect of cigarettes sold to 

persons in Ontario, by word or by conduct.  These Defendants further breached these 

statutes by making unconscionable representations in respect of cigarettes sold by them to 
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persons in Ontario, contrary to the Consumer Protection Act, 2002 S.O. 2002, s.15.    

Particulars of the false, misleading or deceptive and unconscionable representations are 

set out in paragraphs 56 to 85 and 145 herein. 

143. In addition, these Defendants, for the purpose of promoting, directly or indirectly, the 

supply to or use of cigarettes by persons in Ontario, breached their statutory duties or 

obligations to consumers in Ontario under the Combines Investigation Act R.S.C. 1952 

(supp.), chapter 314 as amended by the Criminal Law Amendment Act S.C. 1968-69, 

chapter 38, section 116 and amendments thereto and subsequently the Competition Act 

R.C.S. 1985, chapter C-34, sections 52(1), 52(4), 74.1 and 74.03 and amendments 

thereto.  Specifically, the Defendants made representations to the public in Ontario that 

were false or misleading in a material respect and made representations to the public in 

Ontario in the form of statements regarding the performance and efficacy of cigarettes 

that were not based on adequate and proper testing, particulars of which are set out in 

paragraphs 56 to 85 and 145. 

144. Knowing that cigarettes were addictive and would cause and contribute to disease, these 

Defendants intentionally inflicted harm on persons in Ontario by manufacturing, 

promoting and selling cigarettes, for profit and in disregard of public health, with 

knowledge of the risks of addiction and disease and failing to disclose and suppressing 

this information as particularized herein. 

145. These Defendants engaged in unconscionable acts or practices and exploited the 

vulnerabilities of children and adolescents, and persons addicted to nicotine from 

smoking cigarettes, particulars of which include: 
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(a) manipulating the level and bio-availability of nicotine in their cigarettes, 
particulars of which include the following: 

(i) sponsoring or engaging in selective breeding or genetic engineering of 
tobacco plants to produce a tobacco plant containing increased levels of 
nicotine, 

(ii) increasing the level of nicotine through the blending of tobaccos contained 
in their cigarettes, 

(iii) increasing the level of nicotine in their cigarettes by the addition of 
nicotine or substances containing nicotine, 

(iv) introducing substances, including ammonia, into their cigarettes to 
enhance the bio-availability of nicotine to smokers; 

(b) incorporating into the design of their cigarettes ostensible safety features such as 
filters which they knew or ought to have known were ineffective in reducing the 
risks of addiction and disease from smoking, yet which would lead a reasonable 
consumer to believe that the product was safer to use than it was in fact; 

(c) failing to disclose to such consumers the risks inherent in the ordinary use of their 
cigarette products including the risks of disease and addiction which was known 
or should have been known to them based on research on smoking and health 
which was known to them; 

(d) engaging in collateral marketing, promotional and public relations activities to 
neutralize or negate the effectiveness of warnings regarding the risks of addiction 
and disease from smoking provided to such consumers; 

(e) suppressing or concealing from such consumers scientific and medical 
information regarding the risks of addiction and disease from smoking; 

(f) engaging in marketing and promotional activities having the tendency to lead 
such consumers to believe that cigarettes have performance characteristics, 
ingredients, uses and benefits and approval that they did not have; 

(g) misinforming and misleading such consumers about the risks of addiction and 
disease from smoking and the risks of disease from exposure to second hand 
smoke by using innuendo, exaggeration and ambiguity having the tendency to 
mislead them about the material facts regarding smoking and health; 

(h) misrepresenting the actual intake of tar and nicotine associated with smoking their 
cigarettes; 

(i) providing misleading information to the public in Ontario about the risks of 
addiction and disease from smoking and the risks of disease from exposure to 
second hand smoke based upon a failure to provide any or any adequate research 
or testing of their cigarettes; 
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(j) publicly discrediting the testing and research undertaken, and information 
provided by others, regarding the link between smoking and disease and smoking 
and addiction; 

(k) failing to take any, or any reasonable, measures to prevent children and 
adolescents from starting or continuing to smoke; 

(l) targeting children and adolescents in their advertising, promotional and marketing 
activities with the object of inducing children and adolescents to start or continue 
to smoke; 

(m) manufacturing, marketing, distributing and selling cigarettes which they knew or 
ought to have known are unjustifiably hazardous in that, when smoked as 
intended, they are addictive and inevitably cause or contribute to disease and 
death in large numbers of consumers of cigarettes and persons exposed to 
cigarette smoke and provide no benefit to either class of persons; 

(n) making the following representations to such consumers which they knew or 
ought to have known were false or misleading: 

(i) representing that smoking and exposure to second hand smoke has not 
been shown to cause any known diseases, 

(ii) representing that they were aware of no research, or no credible research, 
establishing a link between smoking or exposure to second hand smoke 
and disease, 

(iii) representing that many diseases shown to have been caused by smoking 
tobacco or exposure to second hand smoke were in fact caused by other 
environmental or genetic factors, 

(iv) representing that cigarettes were not addictive, 

(v) representing that they were aware of no research, or no credible research, 
establishing  that smoking is addictive, 

(vi) representing that smoking is merely a habit or custom, 

(vii) representing that they did not manipulate nicotine levels in their 
cigarettes, 

(viii) representing that they did not include substances in their cigarettes 
designed to increase the bio-availability of nicotine, 

(ix) representing that the actual intake of tar and nicotine associated with 
smoking their cigarettes was less than they knew it to be, 

(x) representing that certain of their cigarettes, such as “filter”, “mild”, “low 
tar” and “light” brands, were safer than other cigarettes, 
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(xi) representing that smoking is consistent with a healthy lifestyle, 

(xii) representing that the risks of smoking were less serious than they knew 
them to be; and  

(o) making representations about the characteristics of their cigarettes that were not 
based upon any or any adequate and proper testing of and investigation and 
research into: 

(i) the risk of disease caused or contributed to by smoking their cigarettes and 
exposure to second hand smoke, 

(ii) the risk of addiction to nicotine contained in their cigarettes, and 

(iii) the feasibility of eliminating or minimizing the risks referred to in 
subparagraphs (i) and (ii); 

(p) failing to correct statements made by others  on their behalf to such consumers 
regarding the risks of smoking and exposure to second hand smoke, which they 
knew were incomplete or inaccurate, and thereby misrepresenting the risks of 
smoking by omission or silence. 

146. In making the representations referred to in paragraph 145, these Defendants knew or 

ought to have known: 

(a) that the consumers are not reasonably able to protect their interests because of 
disability, ignorance, illiteracy, or similar factors; and 

(b) that the consumers are unable to receive a substantial benefit from the subject-
matter of the representations (ie. cigarettes). 

147. As a result of the aforementioned breaches of statutory duties and obligations by the 

Direct Breach Defendants, persons in Ontario started to smoke or continued to smoke 

cigarettes manufactured and promoted by these Defendants, or were exposed to cigarette 

smoke, and thereby suffered tobacco related disease and an increased risk of such 

disease.  The Crown has provided and will continue to provide health care benefits for the 

population of insured persons who have suffered tobacco related disease or have an 

increased risk of such disease. 
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V.  CONCLUSION 

148. Exposure to cigarettes can cause or contribute to disease.  During the period in which the 

Defendants committed the tobacco related wrongs referred to in Part IV above, cigarettes 

manufactured or promoted by the Direct Breach Defendants were offered for sale in 

Ontario.  

149. But for the above described tobacco related wrongs, insured persons in Ontario exposed 

to tobacco products manufactured or promoted by the Direct Breach Defendants would 

not have been exposed to these products, and as a result, insured persons in Ontario have 

suffered tobacco related disease or the risk of tobacco related disease.  The Crown has 

incurred expenditures for health care benefits provided to these insured persons.  In 

accordance with the Act, the Crown is entitled to recover these health care costs from the 

Direct Breach Defendants.  The Crown pleads and relies on section 3 of the Act. 

150. Furthermore, in accordance with section 4 of the Act and as a result of the facts set out in 

paragraphs 86 through 141, the Crown pleads that all Defendants conspired and acted in 

concert in committing the tobacco related wrongs committed by the Direct Breach 

Defendants and as a result, all Defendants are jointly and severally liable for the cost of 

health care benefits provided to insured persons in Ontario resulting from tobacco related 

disease or the risk of tobacco related disease caused or contributed to by the breaches of 

duty of the Direct Breach Defendants. 

151. The Crown relies on Rules 17.02(g), (h), (o) and (p) in serving the Statement of Claim on 

Defendants outside Ontario without leave. 

The Crown proposes that this action be tried at Toronto. 
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The "Comeback Motion" has been scheduled for April 4,2019
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ON RIADINC (í) thc af'ficiavit of Eric 'l'hauvctte swonl Marclr 12,2019 and the exhibits

tlrclctr-r (tlre "l'hnuvette Affirlavit"), (ii) the atfidavit of Nancy l(obcrts sworn March l2,2019,

iurtl (iii) tht: pre-fìling tc¡roli clatcd Marclr 12,2019 (the "Monitor's Prc-Filing Rcport") of F'['l

C'trnsuìtirrg Canada Inr.:. ("!'TI") irr its capacity as the ploposed Monitor of the Applicunts, un<J on

hcnling thc subrnissions ol'couusel lbr the Applicants, BAT (as defincd ltorein), Fl'l and the

Fkrrour¿rblc War¡'ctt K, Wirtklcr', Q,C, irt iris capncity as pro¡roscd Interirrt Tobacco Clailuanl

(ìroldin¿rf crr'(as tlclìrictl hcrein). a¡xl ou lcading thc couscnt of'FTI to act âs thc Monitor,

st¡Itvt(ìti

L lllls (IOUR'I' ORDIjRS that thc tinte Jbr .çclvioe arrcl fìling ot'thc Noticrr ol'

A¡rplicittion ¡tutl tlrc Ap¡rlicatiorr l{ccorcì is lrcrcby abriclgecl and validatcd so that this A¡:rplication
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,t

is ¡rlo¡rclly lcturnat¡lc totlay antl hereby rlis¡renses witìl further selvice theleol',

APPI.ICJATION

2. Tl{lS COL,RT ORDERS AND DECLARES that the Applicants are companics to

r.vhioh thc CCAA applies

PLAN OF'ARRANGEMENT

3. 'lFlls COLJR'|. ORDERS that thc Applicants, indiviclually or collectively, shall

havc tlu: autlxl'ity to fih: lrrcl uray, subject to f'ul'ther olclel oIthis Court, file with this Court a plarr

t:i'uurnpronlisc ot' ¿u'r¿uìgslnstìt (hcrcinafter r'efcrred to us the "Plnu"),

t)titrrNIl'IoNS

I'HlS COUtì't'ORDERS that lbt purposcs of this Order:

(a) "llAT"' rlcans Blitish Anrerican Tobacco p.l.c,;

(b) *llAI' Group" r'ne¿ìns, collcctivcly, BAT, BATIF, B,A.T Indr¡stries p.l.c,, British

Alnericarr J'ribacco (lnvestnrents) Linrited, Carreras Rothmans Limited or entities

relarerl to ur afiiliated with thcr¡ other than the Applicants and the ITCAN

Subsicl ialirgs;

(c) "BA'TIF"' rne¿uts B.A.T. fntet'llational h'inance p.l.c,;

(d) "Dcposit Postlng Ortlcr" mcans tlls ordcr of'tho Qucbec Couft of Appeal granted

Octobcr' 27, 2015 or any other Or<lcr rct¡uiring the posting of security ot the

¡rayntcnt of a cleposit itr respect of the Qucbcc Class Actions;

(e)''ITCr\N"tnetìns,ftnperial'IobnccoCanaclaLimited;

(Ð "l I'L'AN Suþsitliarics" nle¿llìs tlrc dircct and indit'ect subsidiaries of the Applicants

listcd in Solrodule "B";

''Pcncling Litigafion" nls¿uìs any and all aotions, applications ancl othot'lawsttits

cxir^ting lt thc tinrc oJ'this Olclcr in which aury rll'the Applicants i.s lt tranrctl

(s)
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{cfb¡cla¡t qr resllsrrtlcnt (eìther iudividr¡ally ol with other l'ersotrs (as defitle<J

trclow)) r.clatirrg ìn any wiry whatsocvcl to a Tob¿tcso Claitn, including wilhout

lirnitatiorr tlre litigatiorr listecl in Schedulc "A";

(tr) "Quchcc Class Actions" ntcalìs tlre ¡lrocccdings in thc Qrrcbec Superior Cout't atttl

tlrc Q¡cbcc Court ot'Appcal in (i) Cccitiu ld,tourneau et ctl. t,, ,/'il tvíacdonald

()orp,, Imperiol 'l'ctltrrcc'o Cunutfu [,intiterJ and Rolhnutw, Bensoh cQ. Hedgcs htc,

¿rnd (ii) Conseil Quðltót'ús sur lt: 'l'uboc et lq Santé and ,Jeqn-Yvas Blais v, JT'l

Ã{acrlonald C'ot.p,, tmpcriul Tobctcco Cunadtt Litnitecl und lloth.tnans, Ilenson cf'

Iladges /nc:, arld all <iccisions and r-rrclers iu such procccdings, ittclutling, without

lintitation. tho Delrosrt ['osting Ortler'ì

(i) "S¿rlcs & Excisc T¡¡xcs" ln0¿u1s all goocls aud servioes, ltannonizcd sales or othcr

ap¡rlicablo f'cdclal, plovinciat ol telritorial salcs taxes, and all t'cdcral cxcise taxes

arxl custorr-ls and irnpolt clutics and all f'etJer'¿r[, provincial attd terlitorial tobacco

taxcs;

ti) "Tol¡¿rcco Cl¡im" tncãns any right or clairn (irrcluding, without linritatiotr, a clairn

ttrr co¡tribution ol' inclenrnity) of any Person against ot'itt respect of the Applicants,

tfio I'l'C]AN Subsidiarics ol any rnembcr of thc BAT Group that has been adva¡tccd

(irrcluding, without lirnitatiorr, in the Perrding Litigotion), that could havc been

aclvaucccl or that coulcl bc advanced, ancl whethcr such riglrt or claim is on such

l)stsun's olvtì accoullt. on bchalf <lf a¡rothct Person, as a dcpenclent of allotlter

I'crsou, or orr lrch¿rlf of a ccrtilìcd ol pr:oposcd class, ot urade ol ¿tclvancecl as a

gorrctt¡ncrrt body or agcltoy, iltsltror, employer, or othcrwise. Under or in

colnccticlrt with:

(i) applicablc law, to rccovur datnagcs ilt rcspecl of the developtnetlt,

rna¡rufh<;tr¡l'c, llrocluctiou, nrarkolirtg, arlvct'tisittg, tlisttibutÌott, put'cltasc or

salo of 'l'otracco Prctlucts, thc us-c ol<lt cxposllì-g ttl'[obacctl Products ql'

íllly lcprcscrtrl.ulion irr rcrspcct <;l"l'obacco Ptoclucts, itl Cìanatla, or itr fhe oasc

of'arry ol'thc A¡r¡rlicurtts, nttywltcrc clsc irl thc worltl;ot'
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(ií) thc legislation listcd on Schsdulc'0C", as nray be atnc¡ttled ot' restatcd, or

sintilar or attalogous lcgislation lhat lnay be cnacted in futurre,

exclu{ing aly liglrt or clailn ot'a supplier relating to goods or sçrvices

supplicd to, ttr thc usc of leasc'tl or Iicer,sed propctty by, the Applicants, the

IT(:AN Suhsidiarics or ally trrctnber ol the BAT Crorrp; and

(k) "l'oþtcco I'roducts" lncans ttlbacco or any product maclc or dcrived ft'onr tob¿tcco

or contuiniug nicotirrc thnt is intcndcd for humnn cottsunrption, inclutling arly

ç()lìlltenont, part, uL nscessory of ot' nsod in conneclion with a tobacctl product,

irrcluding cigarettcs, oigalctte tobacco, toll yuur own tobtcco, smokcless tobacco,

electl'onic cigarcttcs, vaping liquids ancl devices, hcnt-ttot-butrr tobacoo, utt<.I atty

ollicr' tclbar:co or nicotirrc tJclivcry systcrlls arxl shall includc trratcritrls, proclucts atlcl

by-prltlucts clcrivcd iìunr or rcsultirrg fi'oln thc usc olttny tobacc<l prodrtots,

IOSSDSSION OH PITOPBR'I'Y AND OPERA'I'TONS

.i. 'l'lltS CIOLJI{'l'ORDERS thnt t}rc A¡rplicants $hall remain in posscssion and control

of thcìt'r'cs¡rectivc current ancl f'uturc a.sscts, turdortakings ancl ptopetlics of evcry naluro anclkind

wlratsocvcr, ancl wheLevcr situate inclurling all procccds thcrcol'(the "Propcrty"), Srrbjcct to

lìrrt[ur Ordcr o1'this CouLt, thc A¡>plicants shall contitruc to carty on busitlcss itl a lnatltter

colì¡-istçnt rvitll thc ¡rrcscrvntion of'their busincss (the "Busincss") and l?roperty' The Applicants

¿r¡e ar¡thorizccl ¿¡trd cr¡porvcrerl to corttiltue to rctaitl antl employ tlre employecs, inclependent

cgrrlr'¿cttlrs, consultantso agcut.s, cxpcl'ts, accoultl¿ttrts, cottnsol attd suoh othef pefsons (collcctivcly

"z\ssistlnts") cutrently lctal¡rcrl or crnploycd by thern, with lìbcrty to r'etain strch fbrther Assistants

as tircy tlccur ¡c¿rsonably necessary or clcsirablc in tltcl orclitrary couftic of busincss, to prcsclvc tllo

valuc 6l'thc [)r<.rperly ol Busincss or li:r thc carrying out of thc lcrlns of tltis Ordcr,

ó. 'f FItS CIOIJ lt.'l' Ol{Dlll{S thnt thc Applicants shall bc cntitlcd to continuc to utilizc

(hc cc:ntlal c:nsh nlanlrgct.ugnt syslcrn curlcrttly itr plircc a,s <lcscrtt:cd irr thc'l'hauvctic Afliclavit or

r,clrlacc, rt lvirh arrt¡thcl' sutrslarrtially sirlrilitr ccnlral caslt tttanageltlent .gysletm (the "Cttsh

Ntirrrirgcrrrcnf Systcnr-') irntl thirt uny prescttt o¡'firturc [:attk o¡'othot'l]crsott proviclirrg thc Clash
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iVl¡r¡.rgcrlcnt Systcnr (inolutlirrg, tvrtltout litnit¡ttiou, BATIF ancl its afftliatcs, 'l'he Bank of Nova

Scoti¡ arrcì Citiba¡k, N,A.) shall llot bc uuder any obligation whatsocvcl'to inquire itrt<l tllc

prt>¡:r'icty, validity or lcgality of anv tlansfbr, payutcnt, oollcctiorl or othcr actiott taken uldcl'tlte

Cnsh Mrr¡agorno¡t System, or lìs to the usc or applicatii:n by the Applicants of iunds transfìlrrctl,

paitl, c¡llcctr:rt or othcrwisc rlcult with in tho Cash lvllnirgcutcttt Systcttt, shall bc cntitlcrl to pLovide

tlrc Cìasll Mauagcrncrrt Systcrn withrrut lny liability iu t'cspcct thel'eol'to âny Persott othel thart the

Ap¡tlicants, pul'surult to thc tclurs tll lhc tlocurttcntatiott applicablc to the Caslt M¡ulagcurcltt

Systurrr, ¿urrl slrall be, irr its caplcity as provitlor olthc Clsh lvlnttagcttteut Systetn, alr unall'cotccl

grcclit6l' ¡nclcr tlie l)lan rvitlr roguld to ¿ìtry olai¡tis ol' expcuscs it nray suf flct'or incur in çnttncctioll

ivith thc plovisiott of'thc Cjash i\4attagctrtetlt Systctn'

7. 'll-lls COURI'OIìDERS that thc Applioants shall be e¡rtitletl but not t'cc¡uit'etl to

l)ây thc lìrllorvirrg cxpensos whctlrcr insurred priot to, on ot'altct'the clate of'this C)rdcr':

( Lt) all outstt¡tling ancl firtulc wagcs, s¿llancs, conurtissio¡ts, cotnpettsatiQn, vacatiott

pay, bonrr.scs, iltucutivc autl sltal'r.: cotn¡rclrsation plun paynlenls, employce ând

rctircc pcnsiorr und otlicr [rcncfìts ancl rclatod cotrtributions au<l paylnctrts

(inclucling, rvithout linritation, cxpenses rcl¿ttctl to the Applicants' em¡lloyeo antl

¡eti¡ee lncclical, rlental, disaliility, lif'c insuranoe and sirnilar bonelìt platts or

ítn,¿rl1ge¡llcnts, crnployco assist¿ruce pl'ogt'¿ìms nnd cotttlibutitrns to ol'illly paytrtcttts

irr res¡lec-i of the Ap¡tlicarrts' other retir^erttent prrrgrams), reintbursoment expçltscs

(incl¡cfirrg. rvithout liuritation, anrour-rts cltargorJ to cotporate <;rcdit caftls),

ts¡ujltatioll pay, sitiat'y cotttitrualtcc atrtl scvcriìtlcc pay payablc to enrplOyccs,

i¡depcudent contlactors auil otlicr pcrsot'utcl, in cach cass itrcuncd in the orrlinary

uor¡tsc of l-rrrsi¡css ¿rnrl cor'to'isterrt with cxisting o0mpetlsittiott policies and

¿rrr¿u'ìBuulcnt s or wi tl t Motlitol' appt'oval ;

(b) lhe l'ces aucl tlisltttl'scluctrts 1rf' any Assistattts l'etainctl or ctrr¡rloyecl by tlt<:

Ap¡rlicarrts, inclurting without timitution in rcspccl <>f any procccdings utrdcr'

Ohtptcl l5 of thc Ljltitc<l Statos l3ankltrptcy C]oclB, ll U.S,C, $$ l0l-1330, a.s

anrcnrlccl, ¿rl thoil stunclal'cl ratcs ulld cltalgcs;

rvilh thu c()u.scltI of'lhc iVlorritor, ¿uìl(ìLrrìts tbr g<lotls or sct'viccs actually sup¡llicd ttr

thc A¡r¡>licrrrtts ¡rt'ior tcr llrc cl¿rtc ol'tllis Ordcr':

(c)
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(i) by ìggistícs L)t supply chain providcls, inclutlittg custottls brokers and

lì'ci glrt lìrrw artlcrs;

(ii) try provitlcrs of inlbr¡lation tecltnology, social msdirð markcting strategics

aud publislrìng serviccs; and

(iii) irr rcs¡rcot of tlrc Loyalty Plograrn as set out irr thc Thauvette Affrdavit;

(d) rvitfi thc co¡sc¡t t¡t'lhc Monitor', áulror¡nts payahle in lespect ol'any Interconrpany

'l'r'unsactions (¿ts dclìne<l herein); arld

(e) by ot¡cr t|irclparty sup¡rlicls, itì in tlic u¡riniott of thc Applicants, sur:hpayrnent is

¡ìcccss¿ìry or rlcsirablc to preserve the o¡:elatiolls of tlte Business or tlrc Propctly.

L THIS CIOUR I OI(DEI(S tlurt, exce¡rt as othcrwise providcd to thc coutrary licroitt,

tlrc A¡rplicnrrts shalI bc cntitlcrl llut not rcquired l0 pay nll rcasonoble expenses incurl'ed by thc

Applicarrls iu carrying on tlrç lJusincss in thc oldinury sourse allcr lhis Order, and in carrying out

thc ptovisions of tlii.s Olclcr. wlrich cxpcllsos shall illcludc, without lirnitationl

(a) all cxpcr-rscs ancl oupital cx1:cncliturcs reasonably ttcccssary for the preservätioll of

t¡c Propclly ol thc Busincss including, witltout litnitation, ¡:aytneuts otr accotutt of

iìlsgt,¿ulcc (incluclirrg clil'cctors aurl of'fìcct's insurancc), tnailrtenance and security

sel'vlces;

(b) ca¡ritnl cxpc¡tlitures olhcr than a,s pcntrittccl itt cl¿usc (a) abovc tu replaoc or'

sr.r¡rpleurcnt thc [)ro1:rcrty or th¿ìt alc othcrwise of benetìt to thc Busilrcss, providecl

tllut Mo¡itor appr6val is olrtainecl fur any single such expetrditule in cxccss o1'$l

nrilli6n or arì aggrsgatt: of suuh cx¡rentlitut'cs in a calcndar ycar in excess of '$5

rlrillioru nncl

(c) p¿¡y¡ìorìt l'rrr. goo<Js or scrviccs supplied or lo bs supplicd to the A¡rplicartts ou ot'

¿rficr tlrc dato ol'this ()r'clor (incltrtlirtg tlrc payrttcnl o1:rrty royalties)'

9, 1'lllsi clotJltl'oRDl-lRS fhûr rhc Appliuants 1ll'r.) autholizcd to cotn¡rlctc

r.rr.rtstarrrlirrg tr'¿rns¿tr:tior¡.s rrrrtl crtgagc ilt ncw h'¿tttsactiolts with arty tllctnbel'of the tsÀ"1'Ct<lup attcl

to c¡ltLi¡¡e, r¡rt arlrl ntìcr tlte datc llcrcof , tcl [tuy and sell grlotls ¿ìtttl .gcrviccs antl to nllt)catc, collcct
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âlld l)¿ty oo.sts, cxpcnscs ull(l othcr ¿uutlunts tì'ont and to tllc tltcltttret's t¡l'tltc tsA'l'Group, inolucling

rvithout liuritatiorr in rr¡lation to lrc¿rcl ollice arrd sharecl scrvicôs, finished, unfinislred and sc¡tri-

ti¡ishcrl tn¡¡le¡ials, pcrso¡nol, urhuinistlativc, teclruical ancl profcssional sefvices, atrd Ioyaltics and

f'ccs i¡ r.cspect of'tradc¡rillk licenses (collcctively, tclgethcr r,vith thc Cash Managclnettt Systcln

.urcl alI ll'altsactiurrs lrrcl ull intcr-uon'lpílny funding policics aud pruoetlttrss bcttvsoll Ìllly of the

Åpplicants anrl arty rrrcrnbel t¡f' thc BAT Cloup, thc "Intcrconlp¡rny Transactions") in thc

orcliuary cout'se ot'lrusiness as dcsclibcrl in the atïìd¡vit or a.s otlterwise approverl by the Monit<tL,

All ¡trterc.orìtpany'l'r'ausactÍous irr tlrc ordinat'y coursç oi'busillcss lretween tlie Applicants attd arty

¡rrerubcrol ttlc ßAT Grou¡r, Íuclurling llrc ¡rlovision of goods an<l scrviccs frotl alty tner.t1ltet"of'

tfte tsA'l Cìrou¡l to aly ol' the Applicants. sh¿ll continttc olt tcrms consistcnt with existing

an'atìgcrÌlctlts or ¡tast ¡:r'acticc or as othcrwisc a¡tproved by the Monitor.

lg. 't-tlls (:OtJl{'l'OI{Dlll{S that thc Applicants shall retnit, in accot'dance with legal

rcquilcrtrcnts, r-rr' ¡ray (whcthcr lcvicrl. itcst'uccl or collccteil lrefore, on ot âftel the tlatc of tltis

Ordcr):

(a) any statutory dccnrcd trust an)ounts iu fuvuur of the C¡'own in light of Canada or'of

any Plovìncc thcrcof (')r' arry othcr taxatiou autltority whi<¡h are required to be

{ccluctctl lìrrn c¡r¡:loy$ss' wag€s, irrulutling, without littritatiott, a¡uoutrts ilt res¡rcct

of'(i) cr¡ployrncrrt insulancc, (ii) C)anada Pcnsion Plau, (iii) Quebec Pensiotl Plan,

anrl (iv) incourc taxcs;

nll Salcs & Uxsise'l'axcs lr:quilccl to be leuriltcd by the Applicants itl connection

rvitlr ths Busrrrcss; attd

( t')

(c) ally ¿ulìouut llayable lo thc Crowlr in right olCntlarta or of any Prcvince thereoIol'

arry political ¡^r.rbclivisioLl tlrcrcof'or arìy othcl'tuxation auiltolity itl rcspcct uf

ruluniçili¡rl rcalry, rnurrici¡lal busìucss ol olltot litxes, asscsslttettts or levics of any

¡¿rtgt'c o¡ killd rvhiçlr als clrtitlccl rrt litw to bc paid itr pliority to claims ol'securccl

cr'otlitols anrl wlricl¡ irc uttritrutabte to ol itt rcs¡lcct of thc oi¡l'rying olt oI thc

llusincss by thc A¡r¡rlicnrtts.

ll 'flllS ('OIJR'f OIìDhRS thlt thc Ap¡:liclnls åu'c, ,subjcct to ¡:aragla¡:llt 12.,

¡rr.rtlrorizccl to ¡tost and to continr.¡c to lravc poslccl. caslt ctlll¿tcl'¿rl. lcttcrs of crctlit, pr:rtbrtttancc



8

bç¡cls, ¡)uyl¡1;¡t bo¡cls, gui¡r¿ìtìtccs ¿rncl otllcr lbt'trls tlt'seottrity tl'olll titue to titne, ilt un aggrcgnte

aur.u't rult cxcccclirrg $il I I nrillion (thc "Bontling Collltcral"), to saiisly rcgulatoty tlr

¿rrlnli¡istl.¡tivc r.c<irrirc¡teuts to pnrvidc sccurity that havc beeu illlposcd olt the Applicants in tìtc

orclirrury co¡r.sc ¿r¡tl consisturrt rvitlr pâr;t proctioc in lclatio¡r to tlte cclllcction atld ¡'entittallcc of

l'crlci¿rl uxcisc tirxcs iurtl custo¡us uncl irrr¡rurt rJutiss and f'cdclul, plovincial and tcrtitoriäl tob¿tco()

taxcs, rvlrcrthcr.thc Ilorrtling Collatcralis plovitlerlclitcctly ol indircotly by the Applicants as sttclt

sccurily.

lZ. 'ì'lllS (tOUtll' OItDEIìS th¿rt the Clan¿rdi¿ut f'eiJcral, provinciul and t<¡r'ritorial

nuthor.itics erltitlcd (o rcrccivc 1;nyrnt-:uts ol collccl trrottics fionr the Applicants itt t'cs¡rcct ol'Salcs

& ljxcisc'l'axcs ¡r.c lrcr-ctty st31,cil cluiirrg tfic Stuy Pcriod lì'orn lec¡rtiring that any atlclìtiorrrrl

hu¡cli¡g or.ot¡cr.scct¡r'iry bu ¡tostc<l [ry ol orr bchallolthc Applicants in conneotitltt with Sales &

L:xciso 'l'uxcs, or" iì¡y 6tlrur l¡rùttel s f'oL which such borrcling ol' sectrrity trray otherwise bc rcc¡uirecl'

13, '1-lllS (lgulì'l'Ol{DIrlìS ttrat ultil a rcal plo¡rctty lcase is disclairlred orrcsiliatctl

irr ¡ci;t:rtla¡cc with thc CCAA, lhc Applioants shall pay ull aluourtts cotrstitutilrg rcnt or payablr:

as t.ctìt u¡der retl ¡tro¡rc¡ty lc,ascs (includirrg, l'or greatçl' cct'titinty, coDilnolt arca ürt¡itttelìillìcc

c¡nr.gcs. r¡tilitics orrcì r'calty laxcs arrrl auy other atlottltts payable to thc larldlord utrder thc Icase)

çl u,s gt¡orwisc ¡ruy bc rrcgotiutcil l'rctwccn thc rclov¿rut Applicirnt anti tltc lalldl<lrd tì'orrr tittlc ttl

tirrrc ("Rc¡t"), lìrr t¡c pcriocl corn¡uclrcillg liorl fllrd inelLlcling thc date of this Ottler, at srrch

iutc¡vals as ssch ì(c¡t is usuirlly plitl in thc olrlinaly L:ourse of'[:usiness, On the clate of'thc first of

)-uch l)ay¡lcrìts, â¡y l{eut rcltting to the pcriocl cornrncncing iioru and iucluding the date of this

Orcler .çhal[ ¿ilso bc paitl.

14, l'ÍllS C:OUR'f OIlDtilìS lhat, cxcc¡rt as s¡recifically peñnittcd ltotoiD, tho

Ap¡rlica¡ts ar.o lrcrcSy rlilcctccl, until lirrthcl Orclet of'this Clourl: (a) to rnake no payrncnts ol'

¡rr i*cipal, intc¡.csl. thcrcon t¡r otl¡ot'u,isu ()r1 account of âllrounts owing [ry thc Applicarlts ot'clairtrs

to rvhich tlrcy lrc sulr.jccL lç ?uiy ol'thcil clcclitt¡rs as of tltis datc atrd to ¡rost no security in rcspcct

of s.c¡ aurrluuts ¡r clair¡ri, inclurling pul'suâut to an olcler ot' jttdgmcrttì (b) to grattl no sccttt'ily

i¡tcrcsts, tl'ust, licus, clt¡rgcrs ()l'cnculrbt'¿ulocs upoll ttl itt respcct of any of their Propcrty; antl (c)

ttl rr¡l gr.a¡t crcrlil ol'incut'Iinllilitìcs uxccpl in tlru ortlilritly cotll'scr ol'tìlo Bttsitlcss.



I

Rþlsl'lluc"l'uIl ING

15. 'l'lilS CtOLjl{"f Otìt)URS that tlrc Applioauts shall, subjcct to such requircm0nts ¿rs

irre iru¡rttst:rl hy thc ('(:AA, ltavc lhc rigltt to;

(a) ¡rcruru¡cutly ot tcrnpor¿uily ccasu, dclw¡rsize ol sltut do',vn any of thsil' l'espectivo

6rrsiucssc.s çr. o¡rurations aurl to tlispose of t'crlunclallt or nou-mntcrial asscts llot

cxc:cccìing .$ I ,000,000 irr auy one trausaction or $5,000,000 itr the aggtcgalc;

(b) tc¡ìr¡¡¿te t¡c cr¡pluyutcnt ot'suclt of its crtrployccs or telrporarily lay ol'l'srrch of

tts cru¡:lovccs its it tlcctlts ilppl()prl¿ltc;

(,:) pg¡suc rll irverrucs çf'r'efitrancing ol'tlto llusillcss or Ploporty, in wlrole or ¡lalt,

sulrjcut t6 ¡rrirrr ir¡rluoval of thi.s Clouil l¡eiug obtairretl befblc aly lnaterial

r'c fìttittt citig; itrtd

(d) l)¡rsLtü all irvcnucs to rcscllvr: irny ut'thc'lob¿tc'co Cllaitns, in wholc or ilt part,

all o1't¡c fbrcgoing to ¡rcrtnit thc Appllcants to ptooced witli au orclerly rcstructuring of the

lJusittcss (tlrc " Rcstruc tur"ing,").

ló. 'Illls CtOLJIl't OtìDh,lì,S th¿¡t tlrc Applicarrts sliall ¡rrnvido cach of the rcleva¡rt

larrcllttlrls with rloticc of tho rclcvant Ap¡rlicant's i¡rtcntion to relnovc atty fixtrtrcs fì'ottt any lcasccl

¡rrcrniscs at lsast sevcn (7) clays ¡:rior to tho tfatc of thc intcndcd rotnoval, The relevant landl'¡rd

s¡¿rll he c*titlcd tç ¡avu u rc¡rrcsclr[lrtivc ¡rLr.:serrt in thc lc¿sccl prr:tnises to obsicrvri such rctnoval

iurrl, it't¡e Iantllorcl clísptrtcs tho rcrlcvaul A¡rplicaut's cntitletnent to remove any suoh tixtul'e ulrdel'

tlrc ¡lr.r,isicxrs ¡i'tlrc lcasu, suulr lìxture sliall rcnlaìlt utl the pretttiscs anil shall bc tlealt with as

agr.cc<J bctrvcc¡ a¡y ap¡rlicablc scuul'ccl clcrlitors, sttch lattdlo¡rlatlcl suolt Applicant, or by furthet

grdcr.ol'tlris çour.t ¡rpgu ¡pplicirf rru hy suclr A¡r¡:licarrt otr at least two (2) tlays'ltoticc to stlch

lancll.r.d arrcl any such sccurct{ crcclitors. lf thc rclcvanl Ap¡rlicantdisclûilnsor rcsiliatcs thc lcasc

gpvor¡irrg, strclr lc:ascrl ¡rrcnriscrs irr ¿rccrrtdancr: lviftr Scctitrtr J2 ol- tlrc C(lAA, it shall n0t bc

rcc¡uir.crd l¡ l)ay ltc¡l Lrrrrlcr srlch lcasc ¡rcrrclitrg t'ostllutioll tlf any suclr dispute (other lltnn Rclll

¡rrry.5lc lfrr thc rrpticr; ¡rcr.iotl ¡l'ovidccl fìn' in Scction 32(5) ul'thc CCAA), a¡ld thc tlisclaìmcl or

r.csiliatiorr ol'tllr: lcirsc sllirll Irc r¡,illrurr[ ¡rr'0.¡utlicc to srrch i\pplioitrrt's cluittl ttl the fixtu¡cs itt

rlis¡r u lc,
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17, lllls CotJl{I olì.I)Elìs thaf if a notice of'rlisclaimer <lr resiliatiou is dcliverccl

¡.rursuir't t' scctio¡ 32 ol tlic clcA¡\, thcn (l) rluring lhc noticc periocl pt'ior to thc effcctivc 1ir¡r:

of t¡c disclairncr or tcsiliation, the laudlord muy show thc affcr:tcd lenscd prctlises to lrrospcclivt:

tcrranrs r¡.rring no¡r¡ul busincss lururs, orr gii,ing tlle rclcvant Appticant and thc MoniLol'24 hottts'

pr.i.r, wr,ittc...tioc. and (h) at lhc cfl'cctivc Liruc of'the disclaiursr ol rcsiliafion, thc rclcv¡nt

Irr¡rrllrrrrI slurll bc cutitlcrl l"o tckc ¡tosscssìou 0f any srrch lcasccl prernises without waivcr ol'or

¡rrc.iuilicc ro iìrìy cllirns o¡ r'iglrts such lanrllord ntay ltave agairlst suclr Ap¡rlic¿trlt in rcspcct of such

lc¿rsc.r. lcasctl ¡rr.crniscs, ¡rr.ovklcrlthut nothìng hclcin slrall rclicvc such lantllolcl of its obligution

tO uritigatc nny <lanrirgcs cliriiltccl in cottttcctitllr therc'with.

S,I.AY OI; PROCTCI'DINGS

I g, 'f l.lls COUR'I OIiDIjRSi rhat until arrd inr:luditrg ApLil I l, 2019, or suclt latcr d¿ttc

¡rs Lhls (lour.l ¡tay rlr-c[er.(tllc "Stl¡,Pcrio<I"), no plocccclitrgor enf'ot'cenrent ¡lr'occss ilt uny court

r¡1. trit',r.¡l (cach, u "pr-r¡cccding"¡, inclLrdirrg llrt not lintited to any Pen<lirtg Litigation au<l any

othcr l,rooccrling irr r.clutiun tr) ¿uì)¿ othel"l'obacco Claittt, shall bc cotnttrcnccd, coutinucd ol'take

¡ll.cc lgaiusl or irl res¡rect <rltho Àpplicants, thr: TTCAN Subsitlittics, the Monitor, nny of tlrcir'

¡es¡rcctive er¡ployecs an<l le¡tlescntativr:s actirtg in that capacity, the lnterim Tobacco Clailnant

Cotudi¡at()r., ¡r ¡lTccli¡g thc [Jusir-rcss or tlre Ptopcrty or the tullds dcpositcd pursuattt to thc

Dc'risit l)usti¡g Orrlor. cxcept rvitli thc writtcu ct)lrsent of the Applìcn¡tts altd thc Mouitot', or witlt

lcavc .f'rlris (,.qrr¡t, ari<l a¡y aud lll Prrrcccrlings culrcrrtly uudcr wity or <lirccfccl lo takc ¡rlncc

itgniust or.i' r'cs¡rcot of ¡rr1,o['thc r\pplir:ants ol'thc I'fCAN Subsidiarics, any of theil respectivo

r.,r''lùyces u¡cl rc¡rrcselltativcs actirrg in tliat ca¡racity or affccting tlie Rusiness ot"the Propcr'ty crl'

thc tiurrls 6cpositccl ¡rursuant to th¡: Dcposit Po-sting Ordcr arc hct'cby staycd atrcl suspendcd

pcntling firrlhcl Orrle| oi'this C.lourt. All courrtcrclaims, cross-claiurs rìn(l tlìir(l party clainis of'tlrc

r\'plic:arrts r¡ t¡c lrcttrli¡g Litigalion arc líkcwiso sublcot to tltis stay of'l'rocuc<Jings clurirtg thc

Sta-v l'criocl.

19, 'l'tilS C'OUlll'OlìDHl(S thilt, tluling thc Stay l'erio<.1, tto Plocccding in Cantcla tltat

r.clrtcs irr lrry w¿ry t() a'l'ol¡ncco (llrriln or'1rl thc A¡rplicarlls. tllc ßirslttcss or tltc Pl'tt¡rcrly, inr:lrrtling

thc l)r:utlirrg l.iligatiorr, dlîll bc corrìnrcllscrl, crOutinuctl t)r lakc plûcc agAinst tlt'ilt I'c.$pect of atry

rrrcrll)cr.t¡l-thc Illyl'()¡ru¡) 0xccpt witll thc u,r'ittcn corìscnt oIthc Ap¡llicat'¡ls u¡rtl llto MtlttitOt-,0r

rvitlr lo¿rvrr ril llris (lor¡l't. i,rrrrl irrry arrd all st¡ch Ilrtcct:tlirtg.s ot-tl't'cntly ttrttlcrway ol <lit'cclctl t'o ttkc
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¡rlacc agirirrst or iri rcspcct of any urcmbcl of thc BA''l croup nre lrer-cby stayecl aud stts¡rentletl

¡rr:rt<1irrg tirrthcl' ()Lclot of this Coul't.

20, 'l.l.tts CotJIl'l ol{DEltS thüt, t0 tlìc extcnt any prescri¡rtion, tirrre or lilnitation

¡lc¡iocl rrtlati¡g to r¡ry Irroccccling agaiust or in rcti¡rect o1'the A¡rplicants, the ITCAN Subsidiarics

or atìy nrulnbcr ol'ths BAT Crou¡r that is staycd put'stlÍlnt to this ()r'dcr may expire, the tenn of

suc¡ ¡rr.escri¡rtion, time or. lil-nitation pcriod shall hcrcbv bo dccrnc(l to be cxtsndcd by a pe|iocl

cc¡ual to thc Stay Pcriotl,

NO ßlXtlIlClSE OIi I{IGlt'l'S OR lìl}MlrDlES

Zl. TIIIS COURT OlìDERS tlut tluring thc Stäy Periorl, all tiglrts ancl rsmcdies of any

i¡clivi¿r¡al, fìrr¡, oor.poratiolr, govcrruuoritat borly or irgcncy. or ¿llty othsl'sntitìcs (all of the

älrcgoirrg. coltcctively lroirrg "Perso¡rs'' arrcl cach lruing a'-Pcl'sorr'") agailrst or in t'espect of thc

A¡rplica¡ts, the ITCAN Subsicliarír:s or tlrr: Molritor or tltcil' respoctive entployccs and

rg¡rrcsentatives âctitrg in that capacily, or aLfcoting thc lJusitlt¡ss or thc Property or to obtain the

liurrls cle¡rssitctl ¡lur.suulrt to tlrc Deposit Posting Ordcr (ircluding, lbr grcater cefiaiuty, any

clrli¡ucrloltt pr()ccss u¡ stcps o¡'otlret rights ancl rcrnetlics utltlçr or rolating to the Quebec Class

Actio¡s agai¡st thc Applicu¡ts, thc l)ro¡rcrty or thc ITCAN Subsidiarics), are hereby stayed and

sus¡rc*dcd cxcopt ,uvitir thc wlittcn co¡lscnt of the Applicauts ancl the Monitor, or leave of this

qourt. provicled tlut ¡othing in thís Orlcr shall (i) r:nlpowcL the Appliçants ot' thc ITCAN

Sub¡^iclia'ics to ca¡.y on Í¡ìy busi¡ress rv.hir.:h thc r\pplionnts or the l'l'CAN Subsidiaries at'c not

I.rvfirlly crrtitlccl to carr.¡, on, (ii) afl{'cct such irrvcstigatior.l.s, acliolls, suits or prococdings by a

r,cgrrlatory b¡rly i.r.s arc ¡rclrnittcrl by Scction ll,l ot'thc ClClAA, (iii) prevent thc filing of a[y

r,cgistLiltion to pt.osorvo oI pcillbct a scculity intcrcst,0r (iv) pl'ovent the rcgistration of a cluim f'or

licn.

NO IN'I'U¡IFIII{ENCE WITH RIGTI'TS

?2. 'fFlls CotJR',l'of{Dtil{s that clt¡rillg llro stay Periotl, n(ì Pet'sotr slt¿¡ll tliscontinue,

fìlil to horr<)r.rr', altor, intcrt't'ct's n'ith, ¡¡rpucliatc, I'r:rttlilt¿ttc ol'co¿tsc to ¡relfbrm any right' lcncwal

r.iglrt. i;ç¡tr.itct, itgr.ccrlcnt, liccucc rlr'¡rct'util ilt lì¡vtlut'ol'tll' hel<l by the Âppliounts ol the fl'CIAN

S'hsirlinr.ics, cxccl)l witll f hc s,rittcn c()u.\ent of'fltc Ap¡rlicants ancl thc Mt)ltitor, or leavcof this

(.'ourt .
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CION'I INlJ'\.'f ION Ol¡ SIIIR\/lClIiS

23. Tllls CIOUI{f ORDlll{S thfll during tlrc Stay Pcriocl, all Petsous haviug oral or

wr.irrc¡ rgrccrnc¡ts with thc Applicunts or the I1'CAN SLrbsitliurics or statutory or legulatory

¡ri¡urlalcs tb¡ t¡e supply of got-rrls nncl/or sct'viccs, iuclrtclirrg without lirnitation all cr.lnputcr

sulilvilr.c, c(rlurlunicitliorr nrrrl ltther clata sorvíccs, cclttraliz.ctl barrkirrg setviccs, puyroll setvices,

i¡sur'Ír¡cc, tr¿¡ìsl)ortirtìorr sc¡'viccs, rrtility, custorì'ls clearing, wat'ehouse tlr logistical serviccs tlr

rrthcr. sclviccs to thc lJusirrt:ss, thc Agrplicuttts ot'thc l'l'CAN Srrbsiditrlics, at'e hereby lestrainod

rurrtil lilrlhcr'Olrlcr of tliis (ltrirr-t tì'urn cliscontìnuing, itltct'ing, irltorfbting with or teuDirrating the

sLrlrply ot'such gootl.s or sclvrcos ¿ìs rìury bc rct¡uilotl try thc Applicunts or the ITCAN Subsidiarics,

uncl that (hc Applicuuts aurl thc I'I.CAN Subsicliarics shall bc entitleclto tlte corltirrucd u.se of their

rrul.Lcrlt ¡rrcmises, tclo¡rhune rlurrrbcrs, làcsiruilc Lrurrlbet's, irltcurct atltlresscs atrd clornaitr nalì1€[ì]

¡rrovirlcrl in e¡rch <.:asc that the nolntal prices or charges tbL all suoh gootls ot'scrviccs receivcd aftcr

fhc clutc of'thrs Onlol aro pnrrl tly tlrc Âpplicurtts an<l thc I'l'OAN Sub.sidialics in accordoncc witlr

nr;rtlirl ¡tayrncut ¡uirctices ot'tlrs u\¡rplicauts ancl tltc I'I'CAN Strltsidinlies or suclt othcr practiccs

¿r-\ nìit\/ hc agrccci r-r1xrn by tlre supplier t.¡r scrvicc provitlcr artd lltc tcspcctivc Applicant ol ITCAN

Subsìdilr'y a¡tì tfic Mcrtritgr, ()t as lllily be ottlct'cd by this C]ourt.

N(}N-D Ii t{OC;ATION O F RIC I{TS

24. 't'F¡S CjOURT OIIDEIIS rhat. notwithstanding anything clsc irr this Otder, no

l)crson slrall Llc prohitritccl lì'orn rr:r¡uiriug inurtcdiitl¡: pâyl)lclìt tirr goods, services, use of leased or

licr-:¡sr:rl ¡rr.<i¡ror.ty ¡r othul valuablc consiclcl'atiun provr<lctl rtn or ulìcL tlrc clate of tlris Orcler, not

sliall a¡y porsqll 6c ultrlcr auy obligatiol orì ot'aftcr thc d¡rtc ol'this Order to advattce or re-advauoc

arry rno¡ics 9r.çtirer-rviscr cxtcncl lny crcdit trr tlre Applicit¡tts. Notlling in this Ortler shall dct'ogate

li'crrrr lhc riglrts coul'ct'rcd nutl obligatiotls ittt¡rosctl by tlrc CTCAA.

SAl.lls AN l) llx(llslrl'IAX CHAtt(;l'l

2-i. 't'lJlS COUIt't' OI{DtjlìS that thc Car¡ircli¿ul t'ctlcl'al, plovincial antl terl'itoríal

¿lrrrlt()rirics tlrat urc cntitlccl [o r-cccri vc l)a)rnìsnts or collcct lllollics flr'otrl the Applicants in respcct

t¡T'S¿lcs & Ir,xcisc'l'i¡xcs (irrclLrrlirrg firr g,rcalcl ccrt;tiuly thc Cattrttla [lortler Services Agcncy) shall

[rc c¡tirlccl lrr rhc ltclrcfìt 6f'alrd alc hclcby gtantctl it cltalgc (thc "sllcs ¡nd Excisc'I'rtx Chnrgc")

on tlrc lrropcrly, wlrir;lr clralgr: sll¿rll tlot cxcccd lrì Írggl cg¿ttt] illlt(lutìl ot'$580 lniliiolr, as socut'ity
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tìlr 1tt grì)outrts owing lry thc Airplicants in lcs¡rect of Salcs & Bxcise 'laxes, after taking into

oonsidcr.atit)n ¿ìtìy Iìonclirrg Collatcr¿ll postcd in rcspcct thcrcof, 'l"hc Sales aud Excisc'[ax Chatge

shr¡ll havc thc prior.ity sct or.rt irt paragraplts 45 arttl 47 lrcreotì

PROCEITDINGS ¡\GA I NS'l' D I RliC'l'ORS 
^N 

D OFFICERS

26, 'ILlls couRl'ORDERS thnt rlutjng thc stay Puiod, alld cxcept as pennittcd by

sr-rlrsccti¡¡ I 1.03(2) of thc CO¡\4, no l)roccqlirlg rnrìy bc corlllncnccd or continued against atry of

t¡u f.1rrurcr., cLrn.clrt r¡r filtulc clitcctols ol otlrcols r-rf thc Applicnuts with t'cspect to any clairn against

thc clir.cctor.s or.oiIìccrs tlrat arosc bct'orc thc dato hercof ancl that relatcs to any oblÍgati0ns of tlte

A1:plicants w¡ercby the clircctols or otliccts alc allcgc<l undel auy law to be liable i¡l their capaoity

irs tli¡cctors or otliccls fbL thc pilyrì)cnt rtr ¡icrtìltrrtancc of'suclt obligatious.

DIITEC]TOIIS' AND OÍ'flCERS' TNDEI\{NIFICATION A.ND CHA,RCE

2,j. Tf{lS COUR]'OIìDIRS that thc Applioarrts sh¿tll intlcnrnify their clirectors artd

ri{'ficet's ag¡in.st obligatiotrs atrrl liubilíties thul tltcy nray incur ns dircctors or ol'ficers of'the

A¡r¡rlicarrts rrlìcr tfie çouì¡lslìcstlcnt ol'lhe witltill ¡;t'clccodings, cxoept to the cxtcrrt that, ïvitlì

r.cspsù.t to ârìy offiucl ol clirectrlr, the obligution or liability wa,s inçurted as a rssult of the dircctor's

ol c¡tÏìcct's gross ttegligcncc ol' rviIlirl tnisctlllctilct.

28. 'ft.tfS COUR"f ORDEIIS th¿rt tho cUrectors and of'ticcrs of the Applicants shall be

entitlcrl tg tfte hcnefit 6f' ¿u1l ure hcrcby grtrr(cd a r:ltargc (thc "Dircctorst Ch¡rgc") on the

l)r-opcr"ty, wtrich char.gc shall rrot cxccccl an aggrcgalc atnouttt of $16 million, as security fbr the

irrtlcrr'ity providccl irr paragra¡:I.¡'27 r'¡f this Oldcr'. l'lrc Dircctot's' Cltarge shall have the priot'ity

.sct out ìn pat'agraplts 45 arltl 47 ltcrcin'

Zq, 1¡¡¡5; C:OLjR't' ORDF,RS lhat, notwithstundirrg nny lttnguagc in any npplicablc

ilrsuru¡cc ¡lolicy to tfie oorrtllry, (a) no insurcr shall bc erltítlctì to bc subrngatcd to or claim thc

bcncfit t¡t't¡c Dirsci6rs' Clrargc. anrl (tr) tlrc A¡r¡rlicants' rliter;tors and otficcrs shall only be clìtitlod

to ths b<:ncljt of'thc [)ir.cctol's' ()lrir|gc t0 thc extcnt thal tlrcy rlo not havc covcrage undel atly

rlil.ecf6l's' allrl i¡fIiccr.s' i¡surit¡lcc pollcy, o¡'lo thc extcnt tltat suclt covcragc is insuffìcicnt to ¡lay

¿llììounr,S indcnlltificcl itl ¿tcr:ot'rl¿t¡tcc with ¡lat'agt'it¡tlt 27 ol'this C)rr.lcr,
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API'O IN'I'MENT O t' I\'I ON I'T'OR

10. 'l-t-lfs COLJIì.'I'ORDERS thaÌ lì'fl Consulting Carrada Inc. is heleby appointed

pur..suant to thc CCAÂ ¿rs thc Monilor', al'r o[fìccr t¡l'tlris Courl, to monitor tlte business and finansial

¿rf lìrils <¡f thc A¡rplicatrts with thcr powcrs nncl ottligatiorìs sct out ill the CCAA orset forth ltsrcir

anc[ tlrat thc Applicants alrrl thcil shaleltolclct's, otfìccrs, directots, autl Assistants shall ¿dviso tl¡c

Monitor of all nratcrial slc¡ts takcrr by thc Applicauts putsuant to this Or<ler, ancl sli¿¡ll co-opcrate

lirlly with tlre Monitol lll thc cxcrcisc ot'its powct's aucl dischargc of its obligations atld providc

thc Morritt¡r witll the assistaucc that is tìcccss¿rry to cnable tltc Monitor to adcr¡uately cany out thc

Monilor's f urrction.s.

31. 'l'l:lls COl.il{'f OI{DEI{S that tho Monitor', in a<Jdition to its prescribed rights antl

obligations urlrJer tho CCÂ¡\, is hclcby tlirectccl attcl ctnpowct'od tt¡:

(a) r'¡rorritor tlrc Applicattts' t'eccipts ancl disbursclnent¡i;

(b) r'cpofi to this Court ¿rt such tinrcs arlcl iutcrvals as tltc Mouitor tnay dcern approprinte

with rcs¡leot to l)rattcrs lelating to thc Pto¡lorty, thc Busittcss, antl srrch other mâlters

a¡i rÌìay bc rclcvaltt to thc proceedings hercin;

(c) aclt,isc tìtc r\pplicurrts itr thcil preparittiurt ol'the Applicartts' cash tlow statemcuts;

(d) nrlvise tho Applicanls i¡r ([uir dcvelupmctrt ot'thc Plan and any atncudtncnts to thc

I)lntr;

(c) assisr tlrc A¡rplictLrts, to thc cxtout requiled by thc A¡rplioants, with thc holding and

urlnlirristcl'lrrg of'clotlitr)l's' or sharoholtlers' utcctíttgs fol voting ort tlre Plan;

(Ð þave tirll arrrl conr¡rlctc acÇcs.s lo thc Pt'o¡rerty, inclucling the plctniscs, books,

lcccrrrls. data, incluclirrg datn in clcctt'onic fornt, autl other financial dosuttlents of'

tfte Âpplicurts, tr) tllc cxlclrl that js noccss¿u'y to adcquatcly asscss the Applicants'

btrsi¡rcss autJ lìl¡¿urci¿rl afli¡irs or trl pctfttnn its cluties arisíng undel'this Orclcr;

l¡c irt libcrty (o crìgitgc in<lc¡rcntlcrrt lcgal couttscl or strch othct persotrs as thc

Mrurilol rlcr;rns rlcccsslu-y ol' lclvis¿rblc rcspcctilrg tllc rcxulcisc ol'its ¡ruwcrs antl

¡rclfillnriurcc of i1s oIlligatirrns ulrilcl tltis Ortlcr;

(s)
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t¡) assist tfie A¡rplicirtrts, to thc cxtcnt rcquircd by thc Applicanls, in its efibrts to

cx¡rlore tlrc ¡:çtcrrtial lbr a t'csolution ol'any of tlre Tobacco Clainrs;

(i) consult with tho tutclinl l'obucco Clui¡na¡lt Coordiuatol in conncction with the

Intcrim 'l'obacco Olairlunt Coordir¡i¡trtt''s tn¿ìndatc, including in relation to atry

¡egotiatiirrrs ter scttlc arry'I'obtuco Clail:ls ¿rnd the dovcloptnent of the Plan;

ü) bc an¡ is fiorcby irp¡llintcd to scrvc ls thc "tirrcign tc¡rresctrttttive" ol the Applicants

i¡ r-es¡rcct oi an applicntion to thc United States Bankruptcy Court 1'or reliof

pursuunt [o Clritptcr 15 ol'thc Unitctl States Bankruptcy Code, ll U.S.C. $$ l0l-

1330, as rntcrtclccl; attd

(k) ¡rcLf'oLrn such othcr dutics irs alc tcquit'ccl by this Otder ol by this Coutt fiotn tillre

(tl tttrrc.

32. TfllS COtJI{'l'ORDFRS th¿rt tlre Molritor slrall not take possession of the Propefiy

and shall takc ¡r'r pâl't whatsocvcr in thc urituagcntenl or .sulrervisiott of the nìanagement of thc

LJusincss a¡cl s¡all ¡ot, try tuliìllitrg its obligations heteundcr, be rleetned to have takc¡l 0r

¡raintaincd possessiou or coutlol <.¡f thc Businc$.$ or Ploperty, or any part thercof,

33. 't'l-llS (.tOtJtt'T' O.llDüRS thzrt Dothing hcfeiu containcd shall requile the Monitol to

()L,cplty 6t't6 taku cont¡t¡1. cnrc, chalgc. ¡tosscssitttt ol' tn¿¡llagulltcnt (separately and/or collectively'

"Irosscssion") ol' any ol thr: ['r'opcrty tlrat nright bc erlvironmerrtally coutamínnterl, might be a

pollrllanf ot a c0tìtatri¡aut, 6t'rnigtrt c¿rus(i or contribttte kr a s¡rill, discharge, rclcasc or deposit of

a subst¿ulcc cgutr.ary to ôny I'cdcl'al, provincÍal ol other [aw respectiug the protectit)n, collscrvation,

cnhanccureut. l-sürcdiiltiorr or r'chabjlitation rrf the cnvironurqlt ol rclatittg to the clisposal of'wastc

crr otlrcr cç¡tarlri¡ali9¡ i¡uludirrg. without limitation, lhc (lanadiun Environntental Prolcctiott Ácl^

tlrc Orrt¿rri<> I)ut,it,onntcntttl Itrolacli<tn At:l., thc Orttariu lïuler Rcsourccs tlc:í, lhe lJlltttrio

Oct:tt¡tcttigttul tJ<rtlth tntl St4letl; ulc'l, thc ()ucbcc littvirr.tnnßnt Quulity rlcl, llrc Quebec zlct

llc,s¡tt,c,tittg Ott'Lt¡xrtirtrtul I [<rtltlt ctntl Srlct.tt irnd any lcgulirtirtus uucler nny of thc f'oregoirrg statutcs

(tlrc',Il¡rviron¡lrcnt¿rl [,cgislatiorr'^), ¡rroviclccl ltowcvcr tlrat nothing hcrcin shall cxcrnpt thc

M¡¡it6¡ lìrrnr rny rluty to rcport ol nrakc disuklstt¡'o irnpose<J by applicatrle lìnvironrneulal

l,c¡3i.sl¡tir.ru.'l-ltcMr¡nitor*shall 11()f.its?l le)-rrll ofthis(Jrtlct'tlranythingdoncitrpul'sttrll)ceof'thc
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Ìv1o¡litrir's tlutics autl por.r,cls uudcL this Ortlor', bc dcernccl to be in l'osscssiotr ol'atty oi'tlre I'ropcrty

q,itllilt tlrc ¡rcuni¡got'arry [:inviltilllncntul I.cgislatiott, ttnlcss lt is actually in posscssiott.

j4 Tl-lls COtJItl'ORDtsl{S rhilt thc MoilitoL shall provide any ct'cdito[ of thc

.'\¡:plic;urts ¿uul thc hltelinr'l'obacco Claimant Coordtriatol witlì infbnttatioll providctl by thc

A¡r¡rliclrrrts iri rcsl)olsc tu ruasonablc rcc¡ucsts lì¡t'ittforrlratiotl ¡trutlc in writirrg by such pcl'son

irckllc.sscrl to thc I'v,lor¡itur. 'l'hc lvkrnitol shall not ltave any rcsponsibility or liability witlt t'cs¡rcct

tcr t¡c iufbr¡l¡tir-in rlisserrrinatcd by it pußuatìt to this parag,r¿tph. Itl tlte case oI inftll'tnatioll tltat

t¡o Vlgtrito¡ has Lrccn ailvisod liy thc Applioanls is conlidential. the Morlitor shall not provicle suclt

irrlì¡nrraliorr trl çr,c,tlitol's ur-rlcss othcrwise directccl by this Court or ort suclt tenì1s as thc Vlonitclr

i.ulrl lhc ,\p¡rlicants lnity ilglec.

3 5. 't't llS COtJI{'l ORDf:l{S lh¿t, irr adclition to thc rights i¡rìd plotcotions attoldccl the

lr4rr¡itrrr u¡tlcl' tl¡c (l(l;\¡\ or ¿ls ûn of|cer ol tfiis Coutt, tbc Motritor shall i¡tcur rto liability trr

ol:ligariorr ¿rs a rcsull of its trp¡rointntcnt or the oarrying ottt ol'tltc provisiolts of this Ortler, savc

i.rnrl cxe:opt lirr any ¡¡r'oss nugligsuos ol witfut misst¡nduct otr its pitrl. Nothing in this OLdcr shall

rlcrurp,atc lìr¡rn tlrc ¡tlotcctions tflìrrdcrl tltc lVkrnitol by the CL-AA of nlly applir.:able legislotiorr.

.l(r. 'If-lls CIOI.JR'I' ORDERS that the Monitor, counsel to the Monit0r' attd cottttscl lo

t¡o Ap¡rlicarrts slrall bc ¡xrid thcir l'c¿sonablc lbr¡s anclclisburscl-tl(:nls, in cach casc at their'starldard

r¡ttis lrrtl ulralges, try tlrc Applicants as patt of tlte costs of these procccclitrgs. Tlre Applicallts arc

lrr:r.cby {ìLltlrorizc(l arl<l tlilcctcrl to pny tho rcoor¡¡lts ol'the Mottilor, cou¡rsel to thc Monittrr and

ct¡rr'scl tr¡ thc,A.pplicants 6n a bi-rvcckly basis ttttcl, iu a<klition, the Applicatlt.q arc hcreby

irrrllrtrrizcd, ttLtn(' l)t'o Iutl(:, te pny to tltc Motlitor', c{tunsel to the Monitor alld couns$l to the

A¡l'lica¡ts rctuirrc¡s to hc hclcl by thcnr as sr:cur'íty tbr payment ol' their t'cspcctivc lccs and

rlisìlulscnrcnts oLttst¿ttltling fiom tinlr: to titne.

\t 'l'llls çOUf{'l'OftDTtl{S that thc Mcuritor arrd its legnl couttsel shalì pass their

rrccoguts lìg¡r ti¡rc t9 tirnc. ¿rncl tbl'this pur'¡rosc thc lrccotrnts of thc MonitOr untlits legal cotttlscl

Ir¡c ìrr:rc¡y r.cf'crrctl ttl l jutlgc of'thu Cclnlttctr.:ial List o1'thc Olltario Supr:r'io[ Court of Justicc,

-ì|l. 'l'llls C()t,f('t Ol(DLl(S thut thc lvlÙnilor', counsol to tltc Monitor atttl coutrsel ttr

t¡ç r\¡r¡rlicirnts slrlrll bc crrti(lcrl to thc bcnetit ol'' alttl arc hcrcby gt'itutctl it chttlgc (lhc

-'¡\tllli¡rist¡irtio¡ (.þ:u'gc") orr tlrc [)ropcrty, wlriclt cltitt'ge shall llot cxcccti art aggrogato atiluunl
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.t'11iS nlillit)rì, ¿ìri socul.ity t'or tlrcil profcssioual t'ccs and clisbursetnents itlcuutxl at thc stantlard

prtcs ard c¡ar.gcs <r('thc Monìtor uncl such conrrsel, both bcfolc aud after the nraking ot'this ol'der

i¡ rcs¡rcct ¡rl tScsc ¡rr.occerlirrgs, The Aclmi¡ristlatiou Chatgc shall have the priority sct ot¡t in

¡raraglitplts 4-5 arl<l 47 ltoLcotì

I N'T' E ITI N't'I'OBACCO C LAIMAN'T COORD IN ÀTOR

l{). 'fFlls COUR:I' ORDERS that thc Fton. Waruen K. Winklef Q.C, is hcreby

¿ppgirrtcrl, t-rrr ¿rn i¡tcrinr basis until A¡rril 30,2019 oras ntay hc ugree(l to by thcApplicalts rrnd

thc M<¡tritur (tlrc "lntcrirn Poriod"), us a¡l othcer of the Corul and shall âct as alr indcpendent third

l)¡t.ty (lhc..lntcriill'Tob¡cco Clninrnnt Coordinator") to assist and to cooldi¡r¿tte thc illtercsts tit'

all lrer.solrs (othor than any cletènclant or lesporrilertt, atty of'thsil' respcotive affìliatcs, arxl tlto

fccler.i¡1, ¡trtlvincial a¡cl tc¡.itorial govcr¡nrents of Carrada) iri thesc procr:edings (tlte "ToltRcco

Cìlairrral¡ts") irr currrrectir¡r rvitll thc Pencling Litigation ancl any 'fobacco Clailn (the "lnterim

l) rrl ics").

40. '¡¡1¡g (lOUltT ORDEIìS that, during thc lntorirn Pcriod, the lntsrirn Tobacco Clainra¡rt

CoordillatorshalI trc at Iibclty to, 0ll1ollg otl'rel tlrings:

(n) rctai¡ in{e¡rc¡rlcnt legal couusel and such other advisots and pcrsons as the lutcrim

'l'p5¿tcct-l Clri¡rant Cloclrdinatol' considsrs nccessary or tlssirable to assisl hinr in

rclatiot to thc Intct'ilr Dtttics;

( tr) cgnsult rvith Tobaeco Clailnants, tht; Mouitor, the Applicattts and othcr cretJitors

alrd sf akehrrlclcLs ol the Applicant, including itt connection with any

rccolìrnrcudatior¡s tJrat the hrtcl^inr 'l'obacco Claímant Coorditlator has in rcspcct of

tlrc (ì) cstablishlncnt of a comrnittce of 'lobacco Clairnatlts (thc "Tob¡lcco

Cll¿rinr¡urt Cr¡nlmittcc") to consult with antl provide input to the llrtorin 'loh¿lcco

Clailnalrt Cg6rrlilrator a¡rl thc ¡rrocctlurcs to govertì thc t"ornration ancl operation of

thc luterrirlr Tohircco Cll¡lrnant (lorntrittco; and (ii) pt'ocedural lncohanislns t0 bc

irrrlllcr¡cntcd to fhcilitatc tltc t'csolution of tltc'l'obacco Claims;

accc¡lt 4 oorll'l appointuterrt of'siuril¿tr naturc t<t rcprcsettt claimants witlt intsl'csts

si¡lila¡ to thc'['otr¡cco Clairuants iu any ¡lLocccdings tmtJcr thc CCA^ co¡tltttcllcud

[rv a cc¡nlllany lhnt is ¿t co-clcft:ncla¡tt rvitìl any tlf thc A¡l¡rlicatlts itt itlty actitltt

(c)
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5r'<-¡rght by o¡c ()r rllolc'l'obar;co Claintants, inoluding tlte I'ettding Liligation; artd

(d) apply to tlris Clourt tbl advice and directious at such tittrss as ths lntcrinr Tobacco

Claimant CoclrcJìnatot' lll¿ty so rec¡uit'e.

4L 'flnS COUR'I- ORDERS that. subjcct to an agreclncrtt bctwcen lhc Applicants and tlte

Intcriur 'l'obaçco Clainrant Coordinatot, all reasortatrlc fees and disbursements of the lnteritn

'['6b¿cco Clai¡rant Cooldinntor auclhis legal counsel alrd financial alld other advisol's as lnayhavc

Sostr i¡cu¡'ed by thcrn prior to the clirtc of this Ot'der or which shall bc incttrrccl by them ilr relation

t¡ thc lntorirn Dutir¡s shatl bc puid by the Appliørnts otl n lnolìthly basis, fbttltwith upon tlte

rcndcling of irocounts Lo the Ap¡rlicartts,

42. T'l-uS COUR'1"OllDllRS that thc lntclinr 1'c¡baooo Clainrant Coordinatot'shall be entitletl

to thc Lrc¡cfìt of and is heleby gtuntc<l a clialge (the "lntcrinr'fobacco Clnlmant Coordinator

Chnrgc'') o¡ thc Prolterty, whictr clialge shall not excced att uggregate i¡lnouttt of $l rnillion, a.s

sooulity t'or his fccs and clisburscrnelrts arrd fìrr thc f'ecs and <Jisbursetnents of his legal c<lunsel and

fìrr¿urcrul ancl othcr ntlvisors. in each case inou¡rcd at thcir stitndârd ratos and charges, both beforc

¿¡ucl altcr tfic ¡raking otthis Orclcr in rcspcot of thcse ¡lroccedìngs. Tltc Intctirn Tobacco Clairnant

Cioorcliu¡tor Chargc shall have the priority set out itt paragraphs 45 and 47 hereot'.

43. f l-ilS COUR'1' ORDERS ttrat thc lnterinr Tobacco Clainrant Coordinator is authorized to

Lako all s(c¡rs anfl to clo all ¿rçtrì ucccsr-{rry or desirablc to carry out ths tcnns of this Order, includirtg

tlc¿1i¡g lvith auy Cour[, regulatoly borly or o(lter goventtnent tninistt'y, departrncnt or agency, uttd

to takc itll such stcps tts arc tìoçu.ssary ur irtcidetttal tltqreto,

44. 'l'FilS COURl- OI{DIRS tlrat, in arklition to thc rights antl proteotions alforded as an officsr

of this (it¡urt, thc lntcrirn Tobacco Claiurturt Coot'rliuator shall incur no liability or obligation as a

result ol'his appointrnent ot thc can'yingout of the plovisiotls of this Order, save attd cxcept for

arly gt.oss ncgligcrrcc ol wilful nrisc.r'¡nduct on ltis part, Notlring in this Order sltull clerogate f-t'olrl

tlrc ¡rr<rtcctio¡s afl'orclcrl a pcrson pursuattt to Sectiotl 142 of thc C'o¿¡r'ts olJusticc lcl (Ontario)'
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\i ALIDI'I'Y AND I'RTOII.I'I'Y OI" CIIARGES CREATI],D BY'TÍIIS ORDER

45. -t't.lts COTJIì.-I' ORDF.RS that thc plioritics of the Adnrittistlation Chargc, the

lnlcrínr l.obaoco Clainrant Couxlinatol Charge, the lJilectors' Chargc, and the Sales and Exoise

'l'ax Chal'gc (collectivcly, tlrc "Chatges"), as ûltlol-lg tltent, shull bc as lbllows:

(a) I;ir.st - Âclmiuistlatiorr Chulgc (to thc tnaxiutul'n aurotult of $5 rnillion) and thc

Intcrir¡ 'lob¿rr:cç Clairrant Coorclinatot' Charge (to the ltraxilnut¡ arnounl of $l

nrill ion), purí ¡tcrsstt',

(tr) Secuud - Dil'cctors' Clralgc (to thc rnuxinruttl atnoturt of $16 million); and

(c) 'lhircl --tlrc Salcs irnrl Ë,xcise Tax Chulge (to thc tnaxit't'tuttr ûlnouut of $580 nrillion)-

4ó, 'ft-llS C;OtJRl' ORDBRS that thc lìling, registration or pcrtì:ctiort ot'the Charges

s¡all n<¡t lro rcc¡uirrlrl, ¡rntl that tlrc Charges shall bc valid urrrl crtt'orccablc for all pulposos, inclucling

¡s ngaiust irny light, title ol intcrcst tì[ecl, rcgistcfcrl, rccolclcd or perfccted subsccluent to the

('har.gcs c<.rnrirrg into existence, notwithstanding auy such f'ailurc to file, register, rccord or perfcct.

4t . 'f t-llS COURT Olì.DËl{S that cnch of the Charges shall constirute a charge on thc

Prçpcl'ty a¡lcl s¡oh Clralgcs sliall rallk in priority to all otheL.sccrn'ity inlcrests, hrtsts,licns, r:ltnrgcs

crrcu¡lbra¡ces. ¿nd claillls of sccr¡rcd cletlitors, statutory or otlterwisc (collectively, the

'oIi¡lcu¡rbl.irnces") ill t¿rvour of any Psrsou in respcct of suclt Propot1y savc ancl cxccpt f'o[:

(a) ¡trrrclrrrse-nrouey sccurity intct'ests or tltc cc¡ttivùletlt security interests u¡ldcr vat'icrtls

¡1'ovirrcial Icgislation ¿u'¡cl fìltallcing leascs (tliat, fbr gr€âtff certâillty, .shall nt-rt

inc|.rclc tradc payablcs) ;

(b) stutulory supcL-priority clcr:mccl trusts iind lie¡ls t-or unpaicl employee soursc

<fetluctions;

¿ccl¡etl trusts a¡( Iio¡ls lìlr nuy ultpaid ¡ruttsiott corltrÌbulion ol detlsit willt rcs¡rcct

to thc DB [)lans, tlrc D(l Plnn (as such tcltns arc tlclìnc<l irl thc'fhat¡vcttc Allì<lavit)

au¿ tr¡y of tho Ap¡rliciults'othel'¡lr.rusiott ¡tlatts, but ottly to thc cxlcnl lltat uty sttclt

(c)
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cleerì-lecl lrusts flud licns alc st¿ìtutory supet'-priority dccrne<l trusts alrd licns afftlrdcd

priority by starutc ovcl all plc-cxi.sting ll.ttculnbtattocs granted or ücntcd by

corrtt'itct; attd

(d ) licrrs fì¡. u¡paicl nruuici¡raI proprrly tÍlxcs ol' utilitics that arc given tìrst priority over

other liens bY statutc,

4it, 'IFIIS COLIR-l'ORDERS thät except ns othcrwise expl'essly provirlcd f'or hetottt, ot'

¿ìs ¡t¿ty lre upprovecl try this Coutt, thc Applicants slrall uot grattt atry Etrcutttbrtuccs over any

Pr.opcrty that rank in priolity I<t,ot ptn'i pøs.su witlt, atty of thc Charges utlless tho Applicatlts âlso

obtaiu thc prior writtcn corrscnt ot' thc Monitor aurl thc bcnefisiarics of thc Chargcs affccteil

lllcreby (uollcctivcly. the "Chargccs"), or fttl'tltct Orclcr o{ lhis Court.

4q. ft-lts COURT ORDERS that cach of the Charges shalll¡ot berclrderotl irrvalicl ol'

u'c,*t''rceablc aucl thc rights ancl rc,rrledics of thc Chargecs thetcrtllder shall nr¡t othcrwise be

li'ritcrl or. i¡r¡laircd in any way by (a) the penclency of these proccedi[gs and the declarations of

i¡solvc¡cy rnatJe hercin; (b) any applicatiorl(s) fbr barrkruptcy otdcr(s) issued pufsuallt to thc

IlcttrAruptc¡, tttttl Insçlvenc.y Ac! ("BIA"), or arìy barrkruptcy orclcr matle purst¡alÌt to such

a'¡rlicati"s; (c) t¡c Iiling of uny assigrnncnts tbr the geueral bcnclit of crcdit<lrs tnade pursuant ttr

thc BlAl (d) the provisicrns ol-alry tbcleral or prOvincial statutes; or (c) arry ltegativc covcntlnts,

1:rro¡ibitio.s 6r ot¡cr sirriilal plovisions with res¡rcct to borrowiugs, incutriug dcbt oÏ the creati<¡¡r

'f'gucr¡n[rr-iìrìoes, 
cgrrtai¡rcd irr any cxisting lc¡arr docrunertts, lcasc, sublcasc, of'fer to lease or otlte¡'

^grce'rc.t 
(collcctively, an "Agrccment") which binds thc Applicants, artd notwithstanding atty

¡rr<.rvistotr to tlto r;otttrary ìn tuy Agrecltlcttt:

(â) thc crcilti()n of thc Charges shall nL¡t srcate or bc dcctnctlto corrstitrrtc a breaclt by

thc Applicatrts of atry Agreclncnt to which it is a party;

(b) r)r.Drc ol'thc Cl:ar.gccs sh¿rll bavc aIly tiubilify to ally l)ct'son whatsoevcr us a rssult

of luy lrr.c¿rc¡ of any Âgrcclncrit c,ausccl by ol rcsulting tìrlnt lhe creatioll of the

Clrar"gcs; itntl
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(c) thc ¡layuicnts nlatlo by thc Ap¡rlicants pttt'sutttrt to this Ordcr and tbc gratrtittg qf tltc

C¡urgcrs rlo uor alrtl lvrll rrot constitulc ¡rt'ct'elerrces, ft'attdttlcnt cotrvoyrìtìccs,

transt'crs nt trtitlclvirltlc, o¡r¡rlcssiVC coucluct, ttt' othet' challengeablc or vOidable

tlr¡ rrsacrti olrs uttclct' utty appl icabl e law,

50. .ll.ilS COUltl' OtìDEI{S tlrat ajìy Chargc clcatcri by this Orcler over leascs of rcal

p.opctl), irr Canada sh¡ll tltrly bc a Cìlrürgc in thc Applicattts' itltctcst in such rcal propot'ty leascs'

StiRVICE AN I) NO'I'ICT]

51. 'fFlls COtrR't'OItl)lrItS that thc Morritor shall (i) without dclay, publish in'fhe

Cl0lle r¡ntl Mail (NatiorraI trrlitiurr) rnrl L,a Pressc a uotiçc corrtainirrg the irlfolrnation prcscribcd

lu.der the CCAA irs ivcll as thcrlalcof'thc(]oneback Motion(asclclînctl below) and advisingol

tlrc .p¡r.iritlnc¡t slthc hltcrim'l'obucco Cllairrrant Cool'cliuator', (ii) withrn {ìve days aflcr tltc datc

ol'this Or.tlcr or.¿rs sor.)n rs r eusorrably ¡u'aoticablc thelcaflcr', (A) urakc this order ptrblicly availablc

i. tlro u'âruìrrr.pr.cscr.ibecl urrclen' the CCAA, (B) scntl, iu tlre ¡lrescribcd trantter, a noti{:c (whioh

sllilll irclucle tirc cl¿rtc ol'rhr: ()()nrcbilck lVlotion) ti1 avcr] kuclwn cl'cditor who has a clttillt

(cp¡tingcut, clisputccl er othclrvisc) agninst thc Applicants oiln<lte than $5,000n except with rcspcct

to (l) Tobnc¡:o Ctlainurnts, irr wllich c¡rses lhc Mortitor shall only scnd a notice to the Interiln

-l'.bacc' clirinrant uoolcìinatol and ro counsel of lccorcl in tho applicable Pcrtding Litigation (íf

arry) a.rl (ll) i' thc c¿r.sc ot'bcuetìcialics ol'th0 DB Plans, thc DC Plan (ns suolt tertÌs are <lcfitlt:cl

irr the 'l'l¡auvettcr Aflìclavit) rrntl any ol thc Applioauts' othcr pensiott plans, iu which case thc

M¡lritor slrrll only selld a rurÌicc to tltc tlLtstecs of cach olthe DB Platrs, thc DC Plarl antl tllc

r\¡lpìicartts' (]lltct ¡run.siott 1:latts, artd ttic IìctLaitc Quô[rcc, an<t 1C) ptcpurc ¿ list showillg the ltatltcr^

¿rrrd ltldr"csscs of'thosc urcrlitr-¡rs ullcl thc cstrnratecl anrounts of tliose claittrs, nnd makc ít ptrblicly

avail¿rblc irr t¡c presc¡ibr:d urarrnc,r, ull ín ugcot'd¿tucc with Scction 23(lXa) of the CCAA artd the

rcgul.ti'ns rrraclc thel.cunclcr,'l'he list rel'eroncori irr sul-rpaluglaph (c) above sltalI not iltcludc tlle

,àrìros, u¡cll.csscs or cstir'atc¡ ¿utr()r¡Ílts ol'tho clrrirns of'tlu.lsc urcrlitors wlto arc individual's ol'¿llìy

pct'sottal iltt'trt'rrration itt t'cs¡lecl tlf' arl inclivitlual'

51. t.llls L.oUR'l otìDIÌl{s that notiuc oltho a¡t¡tointrnctrt 0f'thc lntcritn Tobacco clailllallt

(.'or,rr'<lirrirtor .sllulì l:c ltrovitlctl ttl tllo'I Obnccrl Oliritttartts lly:

(a) rrqlicu ç¡ thc (la-sc Wcbsitc (us clr:tirtctl lrclcirr) l)()stcd by thc Monitor;
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(b) urlvcrrisc¡rcnts publislrcij witlrr.rut tlclay try tltc Morlitor ill The Clobc a¡rcl lvlail

(Nrrli¡rral Ëclirio¡) and La l'rossc, n,lrich ¿t<lvcttiscttlcrrts shall be in adclitioll to lltc

¿tlvertiscllcrrt requitccl irndcr'¡rål'agraph 5l ltclcol, anclwhich shall bc Rttt on twtr

lunìr-coìtsccirtivo r.luys fbllor.ving tlre tluy cttt wltích thc adveltisetnent set out ilt

parirgt'a¡lh 5 I is run; itttd

(c) tlelivcry ¡¡, 1¡," r\¡r¡rlic:ltrtts of a co¡ly of tltis Order to coulrscl <¡f t'ecord in t'hc

n¡r¡rlicatrlc l'cnrlirrg Lítigatiort, rvho shall thereafler' (i) post noticc ol' the

trprpoirrturcnt ot'thc lntcrirn 'lobar:cr: Cìaituant Cootdinator on thcit I'sspoct¡vc

websitcs n¡ri (ii) rleliver¡qticc of thc lrltpoitrlttrcnt oltlro lnteLirn'f'obacco Clainlant

(louxlinatot' to eitclt reprcsctrtative plainti l[

53,. 'I'tilS C:Otilì-l- Ol(DEIIS ttral noticc ol'auy rnotions ot't¡ther procucdiugs tt¡ whicli

tlrc 'l'o6auco Cl¡rir¡¿ruts i¡t'c t:ntitlctl ¡r rcc¡uilcrl to teceivc in these CCAA proceedirtgs attcl in

rcspcct of rvlric[ thc f¡tcrim'ltrbacct¡ C[¿timatrl Coortlitlatol'has tlte authclrity to represent thc

'I'9b¿rccq Clainrauts rrriiy bc scrvcd on the Intorim'l'obacco Claitnant Cootdinator alrd, unlcss thc

Coul.t ¡as gr.dcrctl ssrns ¡ther"|'olrn of sclvioe, such sctvicc will coustitute sulÏìcjont sc¡'vicu and

nny fìrrthcr .scrvicc on'lìrLrooco Clairnarlts is dispcrrscd i'vith'

54. ',f't-jts ctout{'f clttDljRs that the lr-sorvicc Guirjc of thc conrurcrcial List (thc

"Cuitlc") is uppr'<ivctl arrrl adoptcd try rcl'crencc hcrcin atttl, itt this proceeding, tltc sct'vice of

rltrsì.u¡rs¡ts ¡ra<le iu acc¡r(l¿ruce with tlrc Curtlo (wlriolr cun be tbund orr the Comtnerci¿rl List

wctrsitc at hll1¡:l/wrr,.,.rlr"t-ar.itrctrufts.ciri scj/¡1r'i¡q!usl!-laçligç.:r[ilcslious/tqrcüþagylgg-:

ço.!U!_Ugl.c_t4| shall be v¿Llid aud ci'l'octivo s^et'vigc. Sublect to Rulc 17.05 this Order shall colrstilLrtc

'¡ 6rtler.fbr substilutocl scrvice pursrrant to RLrlc ló 04 oJ'thc Rtrlcs of Civil Pr<lccdttrc. Subjcct to

Itulc 3,01(d) 6f thc tìulcs of Civil l)r.occtlurc and ¡ltraglaph l3 ol the Cujdc, scrviçe o{'docuncllts

in locor.<lancc with thr: Cuitlc rvill tlc cllcctivc on lr'¿rnsrnissiort, Tltis Court lir1ltet'orclcrs lhat a

orrsc W'obsitc slilll bc cst¡blishctl lry thc Monítol in rucortlancc with the Ûuitlc with thc tbllowing

LJ l{ t-: lrttp:lii;1ç-.rr¡rliL li i(.( ) rt},r tllr lrLl-t1¡t.¡r, iil r¡luÍritll0lrrtçcr] ("casc \il cbsitc").

-55. 'Illls çoL,l('l' 1¡lìt)gl{s thur il' thc .sc¡'vicc or ctistr¡bution ol tl<¡cunlcrtts irt

i¡ccrr.rl¿rtcc with t¡c (ìgiclc is rrrrt ¡rlirclicablo, tllc Ap¡lliuirnls attil tltc Monitor alc at liberty t0 scl'vc:

ol rlìslr.ibute this (h'rlcr., any ollrul"Iriltcri¿rls anrl oIrlcrs in thcsc ¡tr0ccctlittgs. atttl atty lloticc.s ttt'

gtlrcr r:olrcs¡l¡rrtlcncc. l;y (orlvalrlirr¡¡ llLtc ctl¡rics flrctctlf'by ¡rlc¡rrrirl tlltlinaly tttui l, cottt'ict',
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delivcry, fìrcsiniilc or other elcctronic trausrnission to lhe Applicants' cl'editors or othct'

i¡lcr.cstccl partics at tSci¡ res¡rcctive adth'csscs as last shown <iu tbc rsc<lrds of the Applicants urrcl

tlrat a¡y such scrlicc r¡r clistributi.:n by couricl, pctsonal clclivety, facsimilc or otlter clcctrotlic

triursr.,issi'¡l shall bc tlocrrrorl tri bc rcceivcclou the <latc of'lbLwar<lìrtg thercot, ol if serlt by oLcli0ary

mai[, ott thc thiLtl bttsittcss clay uficl nrailing'

Só. 'I'FIIS CO(JR'['ORl)tlRS thnt thc Â.p¡rlicants atc authofizccl to rely on tlte tloticr:

plrvi<ìcclirrpalagr.a¡llr5l toploviclcnoticcofthcc<lttlebackttrol.iontol¡elteardo¡ladatctoLresct

by tlii.s Oour.t u¡rct¡ the grantitrg of this Ordcr (thu "Contcbacl< N{otion") altct sltaìl only irc t'oqrrircil

lù solvc ¡rotiç¡ rtralur.iirls relating to tlrc Corucbaclt Motiou, itr accotdance rvith tlte Cuidc, ttPtrrr

tlrtrsc ¡lar.tics wþo scl'vc a Ntilicrc o['A¡l¡rcariurco itr tltis pt'ticeeding prior to the clatc of the

Clollrctracrk Mol i tln,

S:'. 'I'HIS COUtt'l Ol{Dttt(S thut thc Monitor shall crgAtc, mnintain atld u¡r<lutc us

¡ecÊss¿ry ¡ lisr oi'itll Ps¡sorrs u¡r¡rcaring in ¡rerson ol by counsel in this procecding (the "Scrvicc

List,'). '[-¡c Mouilur s^hall post the Scl'r,icc List, as nray bc qrdatccl tì'orn lìrne to titlc, on tlte Casc

Wcbsitc ils pal't of'tlro putrlic uratcri¿rls tu be lccordcd thcreolt in rclation to this proccctlittg,

Nt:¡rwít¡stauclrng tlrc lirrcgrriug, the lvlouitt¡r'shallhavc nr-r liability itt respect oIthc acotll'¿tcy crf'or'

tlre tir¡rclirrcss olrnnking any c-lriuges to tlrc Sclvicr: List. 'fhc Monitor shatl tnanâge thc scheiluling

of r¡ll ntotiotts tltttt itt'c Lrl'ougltt itt tltcsr: ¡rrooeeclitrgs,

5tì. Tlìts couRT oIlDERti rhat the Applicalts ¿nrl thc Monikrr and their çounscl

aro lrt liberty to scrvc ot. clistriliutc this orclcr, auy othcl'tnatcrials attd ol'dcrs as lllây be rcasortably

rerluirccl i¡ tfiesc ploccoclirrgs, inclutling any rtoliccs, or othcr colrespondencc, by ftrrwarditrg tluc

cul)ics thcl^cof 5y clcutrorric rucssaÊ,c to tlro All¡rlicattts' orcditor$ ul otbcr itltorcsted paltics ancl

lhcit.aclviseLs. l.-gr glciìtcl ccrtairrty, ¿uìy s^uch tlistlibution or scrvice shall he dcetncd to bc in

satistÌrcliorr <if a lcgal or'luriclicirl oblrgation, a¡rd rroticc rcc¡trirotncnts within the tlrcaniltg tlf clauso

3(c) oi't¡c Elscuu¡ic Cì¡l¡urg¡ce Pt'otcctiorr Rr:gulatiorrs, l{e¡¡. I 100 2- l 75 (SOR/DORS)'

(;tùNl,l{AI

5g. lllls(.'OUl{'l (Jl{l)ljfìSthatthcAlt¡rlicant.sorthcl\4ollito|rll¿lyli'onltirnctotitltc

Ir¡r¡rl' t6 lllis ('ourt ro irrltcrrrl, valy,, sLrp¡tlcnlr.:rìt ol lc¡rlacc tltis Or<lct'tlr ti¡t'atlvice lttd clit'cctt0ns
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cotlus¡litìg thc rlÍsch¡u'gc of tlrcil lcspcctivc purvcrs aud tluties unrlel tltis Ol'clcr or ths

irrturplctatiurr ul itp¡tlic:ttiolt ol' this Ortlcr"

60. 'ltllS (lgul{l- Ol{Dtjl{S th¿rt nothing irr thi.s Order shall prevcnt the Mortitol' fiout

irctirrg as an íutcritn rcccivcr'. u rcccivel'. u rcçcivcr atrd tnattagcr, ot-¿l trustce in bankrtrptoy ol'the

Âpplicarrts. tllc Bì.tsincss or tllc Propctty.

ó¡. 'l't-llS CtOtlRl' f IË.flt.RY Ilþ)QlJt:S-lS the aid and rccognition of any court,

tritrr¡n¿rl. r'cgLrlatoly or uilrlrinisllativc body haviug juLi,sdictíon itr Cauitdit, in the United Statss or'

trrry ollrcr c()untlv, to give c['[¡st to this Ordcr Hntl to assist the A¡lplicauts, thc Mor-ritor and thcit

lcspoctivc agcnts irt carLyirrg oul thc lcnns of this Ordcr. All conr-ts, tribunals, rcgttlatory and

ircllnirristral.ivc boclics iilc lrclcby rc-s¡lcctlùlly lcclucstcd to tnakc suclt ordcrs and to provitle suclt

¿¡ssistance to tlru Applioalrts arirl to thc Nlouilor',0s art ofticer of this C"lout't. il.s nì¿ìy bc lteccssary or

clcsir¿rblc to givo cfl'cct to lhis Oldcr', to gruut ropresorrltrtive status to ths Mouitor itt alty tirleign

procr:cdirrg, ol lo ussist tlrL' Applicants antl thc lvlonitor arrd their lespective agents itr cau'yittg out

thc tcllns of'this Or<lcr'.

62. 'l't-llS C)OUIIT ORDEIìS that cuch of'the Applisants ancl tlto Monitol be ut libcrty

and is hcretry authol'izerl and cr:r¡towcred tcl apply to any cottrt, tlibunal, regulatory or

aclurilli.stlativc bocly, whclcvcl locatctl, t'ol tho t'ccoguition of this Orclcr and tbr ¿rssistuncc itt

clrlyitrg out thc tcLurs ol'tìlis Ordcr, ii¡l<l tlrat lhe Molritor ìs authorizerl and etttpowcr'ctlto nct as a

lo¡rrcscutntivc ìu rcspcct ol tlìt: withirì ¡lrocccdings tbl'tlre purposs ttf ltaving thcse prtlcccdings

r uco grt i zcd in rr jurisrl ictiott cr tttsitlc Callada,

ó1. 'll llS (lOtJ fl-l' O[{DEI{S tlrat any intcrestcd palty (including tlte Applicants, BÁ'l',

llA'l'lF, ¿ulcl thc Mtlnilor') rrray ap¡lly to lhis (lourt to valy or ¿ttncnd this Ortlcr otr llot lcss thatl

s¡3 velt (7) duys' ur.rticc to ¿ltìy otlicr'¡rarty ol pat'tics likely to l¡c allected by the otdet'soilght ()l' upolì

strch otltet'ttoticc, il'atry, a.s thirs Coult tttay ttt'tlr:t.

64. 'l'lllS ('OtJI{'f ()fìD[ìRS tl:irl this Or<lcl lnd all of its plovisiotts arc cU'ective as ol

t 2:01 a,¡l. Ll¿¡stclll Stancl¿u-rl/D¿ryliglrt 'l'inrc ort thc ti¿rto of' this Order (1he " Eff'cctive 'Iinrc") alld

f llirt fì.oln tltc l'rf'f'cctivc'l'irlc to tllc tirrrç of'tlrc grantittg of this Or'dcl atry action takelr or no(icc

givcrr by {ul1i s1 .,1i,r.,r'ol thc Âp¡rlrc¿ruts ol lly any t¡lhct'lfcrsou to collurclìcc ol'c{ttttittue atty

crrrlìrlccrt'lcnt, lcaliz¿rtion. cxccution <¡r olhsl rcrttccly ol'any kincl whatsocvcl again.st tltc A¡rplicartl,
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thc property, t¡e Busi¡ess or the funcls depositect pursuant to tho Deposit Posting OIder shull be

cleetned tìot to have been takelt or givsn, as the case may be'
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rrr l,itisation

ß'ilc D¡ttc &
()¡rurt li'ilc No.

Jurrc Iì, 20 l2;
r20t-07314
(Calgny)

l'l¡¡ i rtli ff(s)

I lcr lvk¡usly irr lìigh( trl
Albr:rt¿r

IIcr Mrticsty tlrc ()uoert in
ri ght o t' llritish Colulttbin

IIcr Mi¡csty tltc Quec'rt itr

riglrt of thc l)¡'ovit¡r;c of
Mirnitol¡a

IIcr t\4t¡.ic.$ly thc Queclr irt

righl ol tlrc l'rovincc rtl
Ncrv f ìr'ulrsrvick

Defcndu¡rl(s)

Àltrin Cloup, Inc.; B,A.T Industriu.s p,l.c,;

IJr'itish Âtnet'icnn'I'olracqo (lnvcslnlcnts)
t.inìitcd; Iìritisl¡ Ar:rcricnlt'l'ob¡rcco p.l,c.;
Calrndii¡n'l-obauc<¡ Mauulaclurct's Council;
('rruelas lìo(lrrnans l-irnitecl; Irnperiol'l'obacco
(lan¡rdr I inrited; .l'l'l-M¡rcDolrald Cor¡r ; l'hili¡r
Morli.s lr¡lcntnlional, lnc.; Plrilip Morris tJSA,
lnc,i l{.J. l\eyrtoltls To[rncr:o C:onlpnnyl R.J,

Itr:ynolds 'l'otrocco lntetnotioual, Inc.;
Rothrnaus, Ber¡so¡r & Hedges Inc.; an<J

1{otlurrnns lnc.

I nrperial'lìrl:acco Canada [,intited, Rothnttttrs,

llenson & lìedges luc,, Rothtr¡ans Inc., I'l'l-
M¿rcdon¡rld Colp., Conadian 'fobacco

Malur f ircturcrs' Council, lJ.A.'t' lndustrios p. l,c.,
II'itish Anrerican Tobac<¡o (lrtvesturcrtts)
l,iruitcd, Carr$as l{otlrnr¡ns Linritcd, Pltilip
lvlorrì.s Inoorporated, Philip Morris
Irttcrrtirtiortul, lnc., R. J, Reyrrolcls Tobacco
Corn¡ritrty, R. J, Rcynolds Tobacco
Interralioual, lnu., Rothrnans Interuntional
l{esc'¡rch Dívision and Rycsckks p,l.c,

l{ollunans, I}enson & l{edges Ittc,, Rothntans,
luc,, Altrin (ìroup, luc,, Philip Morriu lJ,S.Â.

lnc., Philip Mtrrriti .Ltlernatiortal, lnc,' J'l'l-
Mncl)onald (ìorp., R,J, Il.eynolcls'1'otraccr¡
Cornpany, l{.J. l{eynolds'l obncco llltcrntlional
Irrc., lrn¡rcrial 'l'obacco Cantd¡ f,irnitccl, British
Àul'J-ricnn'l'obacco p.l.c., l).Â,1' lntltrslrics
p.l.c,, ltritish Arncl'ica¡¡'l'obacco (luvcstlrltrltts)
f ,irnitcd, Carreras ltolhrnans I.imitcd, nntl
(.ta uarlial' I'ot:¡cco Manut¡cfurrrrs' Counc i I

l{othnluts lrtc,, l(othrnarìs, Betì$otl & lleclgcs
Iuc,, Colrcr'rs Rothrnåns LinritctJ, Àltria Ctoup,
Lrc,, Philii¡r Morris U.S.Â, lrrc., Philìip Morris
Irrlcrrrutiorral I¡1c., J'I'l-MocD<¡rrnld Cr-rr1l., Iì'.1'

l(cyuokl.r'l'otracco Corttpuny, lì.J. tìoynr:lds
'I rrtracco lrrtcrrralional lrrc., lnrpcrinl'l'obaucr.t
Clan¿rtla l.irlritctl, ßritish Anrcl'icau'fobnccr¡
p,l"c.. t).4. [' Irtdustries p.l,o., l]rilislt Anrcric¡llt
'lìrtl¡rrco (lnvesturutts) t,inlited ¿uì(l (.'a'ìn(li¿ltt
' I obrrcr,:o it4 i¡rt r¡ lncl urers' ('ourrcil
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ß

t.) ( ) r ri'[tcc:

liilr I)¡¡tr¡ &
Cor¡r't l'ilc Nrt.

Anrcnttcrl
I)ccentbcr' I l.
2009, arlrcndcd
¡s irnlcrìtletl
Àugust 15,

2010, licsh irs

¿u ncu(le (l

trlr¡r'ch 28,

2() 14, a:rrcrt<h.:tl

li'uslr irs
itrnentk:tl. r\¡rt-iI

2(), 2() l6; (. V-
()9 3S7r8.l
(l'or',rntrr)

,lurtL' 8, 20 ll;
-\(\I) - l"/
i)'i;l ì() l l:l \

(\lr.irrtlr:li)

).1

I'laintiff(s)

^tlolrtey 
(ìcttcral ol

Ncrv [btrntllirrltl alcl
L¡brittlor'

Ilcr fvlit jcsty 'l'lte 
QLrccrr itr

l(iglrt til tlrc l'¡'t'rviltcc ol
Nov¿ Suolta

ìler Mirjcsty tlrc ()uccrr rrr

riglrt ol'Oulario

Ilcr' ñlrr,jt:sty (hu ()rrct:rt irt

right ot'tho I)l¡rvincc rrf
l)r irrcc I:rltviu'rl Isllutil

l'r'ocr.u cur górrúrll cltr

i)u('bcre

Dcfcud¡nt(s)

Itothrna¡rs lrtc,, Rothrnarls, Bc¡lsorl & Ilc<lges

l¡1c., Calr cr'as I{otluniuts Lir¡litsd, Al(r'ia (ìrottp,

lnc., l)hilip lr4or:'is USA lrtc, Philip l\lolris
lntcluillionll lnc., Jlfl-MacDotl¡tl<l Cntp-, llJ
l{tryrrolds 'l obacco (-iorrt¡rnrly, R,l Reyrrtllds
'l'obuccr.r Intcr-¡ational lnc., lntpcrill'l'obucco
Clarr¡dl Liuritcd, [Jlitish Anre r iüân 'Iob¿ì¡ico

p,l.c.. D.A.'l' Industrics p.l.o, Ilritish Atueric¡r
'l'obr¡cco (fuvcslrnents) Liruitcd alld C0nadian
'l-ntlrcco ManulÌrctt¡rcrs' Council

Rotlurrttns, []crtso¡r & llctlges lttc., Rolltrtrittls
lrrc,, Àltri¿r (ìr'ou¡r, lrrc., l'hilip Monls Ll.S r\,

Irrc, l'lrilrp rrvftrrris ltrtcrttâtac)tl¿ll ltro., J I l-
il4¡rcl)onalti (ìor¡1,, lt.J. Rcyrtolcls'I'tlbacc:t>
(:o nì[.r¿ruy, lt. J. Itoynol<ls 

-l'ob¡cco 
I u(cnta I i trnl ì

lrrc,, h:rpcrial 'lbbacco Cattncln Limitccl. llritirll
Anrcricalr'l'obncco p.l.c,, B,A,'l' lndtrstrics
p.t.u., British ¡\,urerican Tobncco (lnvestnrcnts)

t.inliteil, Carler'as Rothuralts I"inrited aud

Cnnl<l inrr'l'obacco Manulacturers' Cor¡uc il.

lìollurrans hrc , Rotltttrarts, Bensiott & Hcdgcs
Iuc.. Carreras ltothruans Lirlited, Attria Group'
lnc., 1)lriltip Morris U.S.A, fnc,, Ilrillip lvlor'Lis

Itrtcnìationfll lno,, J'l'l-ÑlacDonald Corp', lt.J.

I{eyrrokls'l'obacco Contpany, I{.J. lìcynoltls
'l c,[racco Inlcnrntiottal fnc., lntpcrinl I'ob¡uco
tjan¿rda l,irrritecl, [Jriti,sh Àrncrioatl'I'c¡baucir
p, 1.c., [1.4.1' I ndus I t rcs p. 1.c., lJLitish Alnr.'r'r0rn
'l'ol¡açco (lrrvestnronls) Linlited arrcl Canadian
'l't¡bitcco M¡utulôt:tttrers' Council

Rothnrntts, lìcttson & lledges Itlc,, l{olhtrlans.

Irtc., Allrir Cirr.'tup, lnc,, Plrilip Morris U.S.A'

lrrc, Plrili¡t Nlorris Itrtcrn¿tional, Ìnc. Jl-l-
lVlnc:l)onnltl C'orp., I{ J Reynolds ltrb¡lcct¡
('unrparìy, lt J. tleynoltls 

-l'obacco 
ltlte¡tratiottttl

Inc., lrnpeliirl 'l r¡bacco C¡rtitda I.imilod, BLitish

Anrcricnn't'obncco p.l.c,, ll,A.'l' ltldu-stries

p.l.o., 13Litish A.tneric¡n'l'obacco (lnvcslrncnts)

L.iurit,;cl, Carrcras lìothnrans l,imitcd, antl

Can¡ <li ¡r rr 
-l-ob¡cc<l 

Manu l-ac Lul'ers' (,'ou no i I

Irrrpúriitl lobacct¡ Canada l.ilrritóc, Il'A.l'
htrlrrslt ie s p Lc., lh itislr AntcLic¿tlt 'l'c¡buùt:tr

(ltri,rrstlucnts) l,iuritctl. C)¡trrutits f{ollttlllttls
I inritr:rl. Itt¡thnlrrrrs, []crtsorl & llcrlgcs, l'hilip
lr4onrs t,lS.,\ lnc.. lrlrili¡ Mon'is lntst¡r.¿rtir)rr¡tì
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l'l ni rr I ilf(s)

I lrc (ì<¡vctruttcllI ol'
Saskitlchcrvittt

S¡rsk¡ tcltcwatt

'l'<¡b¡¡cco Cl¿riln [,itiq¡ttion - Ccr(il'ictl nnrl Proposcd Class Actions

l)¡tc ['iled:

Defcndnnt(s)

M¿rcDounld (ìorp,, Iì..1, lìcynoltls
'l'ohacco Contpany, tl.J. Reynolds 'l'obacco

lutclrtntionnl. ltrc., cl Conseil C¿rnndien dc

Fabricartts des Prodtrits qlu'l'ab¡¡c

Rothntans, Betlso¡t & I-ledges Inc', Rothtttnlls

Inc,, Âltri¿ Group. lttc , I'hili¡ Mon'i¡
Iutcrnatirrnal, Inc., lTl-lvlaoclolralcl Corp,, I(..1.

tlcynol<ls'l'obncccl Cottrpany, ll,J Reyrtolcl"^

lobncco Itrtenlntionnl Inc., irrrperial Tobacco

Clarra<,la I.inlited, Rriti.sh Americatt Tobacco

p.l.c., B.A.T l¡rch¡stlics p.l.c., I}titish Anrericatl
'l'obacco (lttvesltnsnts) I.irrriterl, Clarrcros

llothurans Liutite<i, artd Cat¡ndiarl'foboct:t¡
Ìvlanulhcturers' Counoil

Dcfcldnnt(s)

C¿r¡radil rr'l'obnoco Manu f ac tu rers' Cr¡ul rc il,
B.A,,t Industries p.l,o,, lSritish Alnerioan
lìlbacc<l (lrrveslrnells) I.imitcd, British
Âruclicarr'l'obacco ¡r, l. c., Inrperial Toboc,co

Canada l.ir¡ited, Allria Olotrp, lrro., Phillip
Monis lncorporated, PhilliP Monis
Intcnìôlionol, lnc,, Phillip Moris U.S,A. lno.,
t(,J. Ilcynolds'lirbacco Corrr¡ratry, R,J.

Iteyno ltls'l'otracco, hrlernatiottttl, lnc.. Colt'cras

l(othnrons l,imitcd, JTI-MacDonald Corp.,

Itotlurrals, Dcuson & l'ledgcs lnc., Rolhl¡tans
Irrc., Ryosckks p.l.c,

lrtrperinl 'lobacco Curradn Llcl.

Iurperial ll'ol¡ucco Cauatla [,in¡itcd, I].^.'l'
Iucltrstries p.l,c., .Blitish At¡lerican'lobacso
(hrvestments) Litniled, fjritish 

^nìclioan'I'obacco p,l,c., Âltria Group, [nc. Phillip
Monis lntcrnnlioual, lnc., Plrillip Morris
U.S.¡\. hrc., R.J, Reyrolds I't¡blcco Colnpitny'
lì.1. I{eynolds'Iobacco f ntcrtr¿rliollfl[, f nc'.

Car'¡'cras ltothtnans l.illtitcd, J'l'l-Macl)ol¡nld
(lor¡1., Rtlthurntt$, l]ett$ott &. l,Icdgcs Inc,,
l(otht¡tuns Iuc,, l{yesckk.s ¡r.l,c. urrtl Carlarlj¿tn
'li¡b¿tcco Manu l'acturers' Counci I 

I

\

Itr

ß

i
(tleprtsertt rt I ívc)

Plaintiff

l,ir¡tlil lJor'it'rlt

Iolllr Srtiith

(1.k.a,. Kcnlrr.:lh Kniglrt)

Ilnltrala IJtltu ass¡t ott

Ircrlurll'ol' tllc Ustatc rrf'

Mitr;hcll I)avirl llourassn

llr itish
(iolLrnbin

I lJr¡ir:i¡;\rrn:rjc¡lr l(rl)ir(:(,(,¡rlc anrl(¡l'lcr.rsl(i¡tfurlitrtstìrrtitctllr¡tvetl.;cn¡ûl(ilsc(lliolrtthisltclirlrl.



4

,J ulisriict iott

lJ rrt islr
(lolurubiir

Ì!la rilolr¡

Nov¡.r Siroti¡

Orrlirrtcr

l)ltliu irr

s

¡;

' lìritirlr ¿\ìììct¡r:iìn l'rbrreco ¡r I c rrrrtl ( iu:ùr¡¡s liotirnrirtr: l,irtiterl lrl¡vr: llet:rt lclc¡scil lìrlrtl ¡ll¡.r aclìrttt.

.lrrric 20t)9i
( r0r.()l-(i t4'it
lWirrrri¡:c¡l)

Jun,r 18, l0()çi
_112869 2000
( I lllilrtx)

[)cr;ctttbu¡.]
2009; fi4? 5"
(l rrrtrlorr)

.írrrr¿ 2'l, l(J l?,
i I i 9.1.',1?

(lit L ¿rtìrrrr r ncs I

?.q

{Rc¡rt cscnl:rtivr:)
Plaintiff

l{o<lcr'ick l)crrrris
lvlcl)cl uri<l

l)cbor'trh Krtrta

llun Serrr¡lle

l'lrc Or¡tat'io lrluu-ClilrÈd
'l ob¡¡cco ( ìttl tt'cls'
ñllr'kctirrg lloarrl, Ârttty J

.li¡ckr¡. ll r ill []¿t¡^rvick,

lìorr Kichlcr irntl r\rptrl
[)obi ¿rtlcy

Suz.rrnc.lrtt:klirr

Defcndaut(s)

I nr¡ler iuI'l'otlacco Citrt¿trlR Linrited, Iì. A.'l'
lrrdustries p.l,c,, British z\¡ttcriortn'lbbaec<l
(l nvcstnrr:rr(s) Linìited, British Alncr'iciu
'f'ol>ncce p.l.c., ,,\ltlin Croup. lrrc,. Phillip
Monis lntc¡rtntiottal, Inc,, Phillip Morris
IJ,S,A. hrc., l{.J. ltcynolds l'obacco Conr¡rirny.

tl,.l, l{cyuoltls'l'obacco lnlerrralioltal, lrtc.,

Calrcras Rotluuarrs l,irrtited, J'il-MacDonlkl
Cor¡.r,, ììotlrurlns, Bclì.solr & l'lr:tlgcs lrrc.,

ltolht¡aus Inc., lì.yesekks ¡r.l.c. antl Canirtli¿r¡¡
' l'obacco [r4auulircturers' (lounci It

Canadinn Tobacoo Manuf¿tctulcts' CotrnciI,
ß. r\,'f Iudust¡ics p.l,o,. Bri lislt Arucricatr
'f<.rb¿ruço (hrvcstnrcnts) l.,inritcd, British
¡\rlcric¡n Tobacco p,l,c., lnr¡tcr'ial Tobac.co
(lrn¡<la l-inrited, Altlir t irrrup, f nc.. l'hillip
lr4 orris llcor¡loratr'd, I' J ríllip lvlonis
lntenli¡tit¡nnl Inc., l'hillip Morris U.S.A. htc..
l{.J. lleyrolcls'l obacco Corupnny, R..1.

ftcyrrcllds'l obucco, Intornational, Ittc., Cttrrcras
llollunaus [-irnitctl, J'l'l-lvt¡cDorrald Cor p.,

ftotllurans, lìensorr & Iledges lnc., lì.otltntans
lrru anr-l ltyr.rsekks ¡l.l,c,

Cirrrldiarr'Iìrbrrcco lvf auutìrctu t'ers' Council,
B.A.'f In<lu,stries p,l.c,, Ilritish Ânrerican
'l'obacco (lrrvesturcrts) Lirnited. Briti$lì
Äntcrican'lotracco p,l.o., Impcr'ial'l'obacr:o
Oar¡ada I.inritcd, Altria Cìroup, lnc,, Phillip
Mlr'r'i s I ncrrrp<l rttecl, P lrillip lvlolris
lnternational, lnc., Plrillip Morris U.S.A. htc ,

It,J. ltcynolds 'l'ob¡cco Cottrpany, It,J.
l{cyuoltls'l'obiroco, Inturt¡atiollal, Itrc., (ìat'tcrtts

ItothnrÍrns Linlitcd, J'l'l-Macl)ott¿ild Cctt ¡'r.,

l{otluuatrs, flct¡sou & Ilctlgus l¡1c., Rotll¡rt¡tn-^

lnc , Itycsckks p.l.c,

lrrrpelial 'lbbacco Canadn Lioìited, which i.s lo
be hearcl togcthcr with srntilar actions against

l(othnrans, IJcnson & tlcclgcs Irtc., and J'l'l-
Maul)orrald Corp.

('¡norlrn¡l'l obncco Ma¡tul¡clttrcr'$' (]otlrlcjl,

Il.¡\,'l lrr<lus-tries p.l.c,, lllitish Anleric¿rrr
'lìrb¿rccr-r (l rrvesl nìcnts) I-ittì i(c(1, Rritislì
Âulcr ican I obacco p.l,c., hnpcrial 

-l'obnuco

Cirnarli¡ L¡nrited, Âltr ia (iroup, Irrc., l'hillip
Molris Irrcor'¡rolotc<I, l'lrillip Mor ri,s

littur ¡l;tl ionrl.Inc,, Phillip Mon'is tJ,S.A. ìnc,
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C. 'l'obacc<¡ inr [,itiuttion - lnrlivid u¿rl Actions

Detendant(s)

R.J. I(cyrtolds'l'obacco Cornparty, R.J.

Iìeynolcls'fobacco, ltrter'ltational, Itìc., Cnrrcrns

ll othnrnns l,i nr i tcd, JTl-MacDtrnald Cor¡r',

l{olhrrra¡rs, llcnsott & t'lcclges Inc,, Rolhtl¡tttts

Iuc,, I(yesckks p,l,c

lnrperial'f otracco Clanada Ltd., llotltnlans,
Densort tt lledgcs llrç. arrd JTl-Mac<lourrltl
Cor1.

Inrpcrial'lobrtcco Cauada l,td,, Rolhntalts,

Beuson & tlctlges ìnc. alrd.lTI Mar:donalcl

Corp,

Canad iau Totracco M¿t¡ttt fircturctl' Colrlci l,

l),.\.'l' lrtdusrics p.l,c,, British Anlcricatr
'l'obacco (lnvcslnrcuis) I-iruited, Briti$h
Aru,:r'icau'l'obacco p.l.c., Intperial I'ob¡cccr

Clnad¡r l,inriterl, Alttia Group, lnc., Phillip
Monis Irtcoçorated, Plrillip Moris
futurnRtio¡tal Irrc., Phillip Monis USÂ hrs., R'J

Rcynolds Tobacco Coutpany. l{.J. Rcyncrlds
'l'obacuo, Intenuttioual, Ittc., Carrerus

Rothrnans [,inlit€d, J'l'l-MacDonnld Corp.,
ll.otlutturts, Bu¡tsott & Fledgcs lttc., Rotltttlttlts
Lro. artd Ryer-ekks p.l,c.l

Dofendant(s)

lrnpcrial'l'obacco Calrada Lilnilsd

Irnpcrial'fr¡bacuo l.inrited ourl Rothrnatts,

Beuson & llcdges ltrc,

,l urisrlictiolt

Quclrcc

Dllc f ilud;

Cu¡rrl l'ile No.

30

(Rr.¡t r'cserr tn I ivc)
Plai¡rtiff

Christinc l:rol tin, Cécilia
l,útourrtcao nnd Joscph

It4 andoItn;rrt

(lrnsr:il Qucbecois Strl Lc
'l'¿rbitc lit l.a Satltc tl¡rd
,luirn-Yvc,s lllais

'l hçl¡ul Äcl¡rts

10,
(")uebcc

il Saskalcltcrvarr

J urisdiction

Nova Sc<¡lia

(-)rrtirnn

Dntc l¡iltd;
Cor¡rt F'ile No,

(lteprcscrtîtivc)
Plninttff

2

l:cbr-unr y 20.
21102,17'7(:63
( f f¿rlilìtx)

l)stst St|iglìt

L.iubiso $¡llsiu irs c.rtatu

trrrstûc ol: Mi¡j¡tnu
Íi lritsic

( )il1írl.|() i\rncltclctl
.5r:¡rrctttlrt'r'tì.
20 14. (t0_Cv_

l{uguottitttatt t't a/ f rrrpcrial 'fobaeco Canacla I.,il¡ritecl

llr,¡n tjlrr.r¡ lirrrr
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4 On¡ario

C)nt¡rrio

(r Quu[:ec

r 8l I ôs-cP00
('l'oronto)

Juuc 30, 2003;
t442103
(l.ondort)

Jrule 12. 1997t
2t5lt/e'l
(Nolth York)

I lcccrr¡lrct lj,
2()ll¡l ?ll¡-.ì2
/()tl()l'l.lol
(Sirir¡t

I lvrrcitrtltu)

3l

Scott l-antlry Inrperial Tot¡acco Canada Linrited

Joseph Bnttaglia Inrperiul'[ol¡acoo Canadn Linrited

Itoland Bergeron Inrperial'f'obacco Car¡ada Lirrtited



SCHEDULE T'B''

ITCAN SUBSIDIARIES

lnrpcrial Tobacco Services [nc.
lnrperi tl ToLracco Proclucts I.inritcd
Mnrlbc¡r o Canada Lirn itecl
Carneo llrc.
Mcd¿rllion lnc.
Allan Rarnsay ûnd Cornpany Lirnited
John Pluyur & Sous Lttl,
f rtt¡relial Brands Ltrl.
2004969 Ontario lnc.
Cionstruclirur Rolnir Inc,
(ìcnstal Corporatiolr
Iurasco IÍoldings Group, lrrc,
ITL (USA) limitetl
Censtar Paci tì c Corl:oration
lrna$co Ilolclings lnc,
Soutlrward lnsurallcc Ltd.
Liggctt & Myers'foba<yoo Courpany of Canada Limited



scl{EDtJI-¡E rúCil

HEAL'I'II CARE COSTS RECOVERY LEGISLATION

Jurisdiction

Albclta

l}ìtish Cul$nlllia

It,lanitobu

Ncw llrunsrvick

Nervi'oundJ¡ttd rlrrd l.alrr¡<io¡

Novn llc.rltia

NorthrvesI Tenitorics

()l]tnIio

Prirrce Udwnrrl lslarrd

Quóbcc

Sask.'rtchewan

Y u kritt

Nt lavut

Slntute

Ct'Ò¡çn's Right ol'Rcc:ovcry lcl, SA 2009, c C-35

Tol¡ucct¡ Druragw und Ltcalth C'arc Cosls Recot,e¡¡t,4t:¡, SllC 2000, c 30

Tha kthttc'¿o Datnages ltealth Care Coslt Recovet)¿ lr,, SM 2006, c l8

Tob¡rcco Dantage; qn¿ llculth Cil'e Costs Recovery /trl, SNB 2006, c T-
7..5

'l'ohtrcco Ilealth Core C'osll lltr:uvcty,4rf, SNt- 200l,cT-4.2

'l'obocco Ilcolth-Corc Cosls Ilecovet), lcl, SNS 2005. c 46

Proclainlsd but rrt¡t ye( hr forcc:

Tolncco l)unagcs uul I[eulth Cure Costs Reco,trct)t,4cl, SN!V1'2011, c
_r3

Proclninred but uot yet in fo¡'ce:

llbl.¡occo Donugar aud I'Jealtlt (larc Cctsls Rçcovety,4ct, SNu 2010, c 3l

litbucco l)umages antl lleqlth Cdrc Costs Recovet), Act,2009, SO 2009,
o 13

'l'ohacco Domages nnd lteslth Cnz Costs Recovcry ActrSPEI 2Q09, ¿22

'li'¡hacco-relaled Danages and lleollh Cnre Cosls Rccuvery Àc't,2009,
CQLR c lì-2 2.ü,0,1

T'hc T-ctlxtcco l)anages on.l ÍIeulth Cttre Cosls Recovery zlcl, SS 2007, c
'l'14.?

N/A



lVtHË lf ÀTTER OF the Corupanies' Credittrs Årrangemenr,4cf, RS"C. 1985, e' C-3ó, ar Court File No:
amended

Å:\D L\ THE }ÍATTER OF A PL-{I{ OF CO}IPRO}TISE OR -{RRTNGETÍEN I'OF
I}IPERITTI-- T'OB.,I.CCO CÀN..I.DA LL\{ITED.{ND hÍPERTAL TOBåCCO CO}IP'T..:\Y

LI-\IITED
APPLICA}JTS

ONTARIO
SUPERIOR COURT OF .ITJSTICE

(colllfERCIAL LIST)

Proceeding commenced at Toronto

I\ITIAL ORDER

OSLER, HOSKL\- & HARCOL:RT LLP
I f int Canadian Place, P.O Box j0
Toronto. ON N'fiX lBs

Debor¿h Glencünning (LSOÉ 3l070N)
Marc Was serm¿n (LSO+ 4406óM)
John A. lr{acDonald (LsÛÈ ?58t4R)
Michaei De Lcllis (L-SOñ4803EL)

TeI: (41ó) 362-2llr
Fax: (416) 862-6666

Lan'ycrs to the Applicants,
knperial Tobacco Ca¡rada Limited
and Lurperial Tobacco Company Limited

l,vfatter No: 1144377





Osle¡ Hoskin & Harcourt LLP

Box 5o, r First Canadian Place

Toronto, Ontario, Canada u5x rn8

4ró.36z.zrrr varx
416.862.6666 FlcsrMrLE OSIER

Toronto

Montréal

Calgary

Ottawa

Vancouver

New York

March 14,2019

HAND DELIVERED

Registrar
Superior Court of Justice (Ontario)
393 University Avenue
1Oth Floor
Toronto, ON M5G lT3

Dear Sir/Madam:

Re: In the Matter of a Plan of Compromise or Arrangement of Imperial Tobacco
Canada Limited ("ITCAN") and Imperial Tobacco Company Limited ("ITCO")

Re: Her Majesty the Queen in Right of Ontario v. Rothmans Inc. et al., Court File
No. CV-09-387984

Re: The Ontario Flue-Cured Tobacco Growers' Marketing Board v. Imperial
Tobacco Canada limited, Court File No. 64757

Re Jasmine Ragoonanan et al. v. Imperial Tobacco Canada Limited, Court File No.
00-cv-183165

Vy'e are counsel for ITCAN and ITCO (the "Applicants"). On March 12,2019, the Ontario
Superior Court of Justice (Commercial List) granted the enclosed Initial Order (the

"Order") pursuant to the Companies' Creditor Arcangement Act.

Pursuant to paragraphs 18 and 19 of the Order, until and including April 11,2019, all
proceedings or enforcement process in any court of tribunal (including any "Tobacco
Claim" as defined in paragraph 4(g) of the Order) against inter alia,the Applicants as well
as British American Tobacco p.l.c., B.A.T. Industries p.l.c., British American Tobacco
(Investments) Limited, Carreras Rothmans Limited or entities related or affiliated with
them, are stayed and suspended pending further order of the Court. Therefore, the above
referenced actions against any ofthe above referenced parties, are stayed.

Under the terms of the Order, FTI Consulting Canada Inc. (the "Monitor") will serve as

the Court-appointed Monitor in these proceedings. Court materials relating to this
proceeding caî be found on the Monitor's website at
htþ : //cfcanada. ft iconsulting. com/imperialtobacco.

Nancy Roberts
Direct Dial: 41,6.862.5867

nroberts@osler.com
Our Matter Number: 11,44377

LECAL 1r538ó1257 I osler.com
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The "Comeback Motion" has been scheduled for April 4,2019.

If you have any questions, please contact me

Yours very truly,

Nancy Roberts
Partner

Enclosure

Jacqueline L. Wall/Edmund Huang, Ministry of the Attorney General

David Byers/Lesley Mercer, Stikeman Elliott LLP
Ira Nishisato/Cynthia Clark/Caitlin Sainsbury Borden Ladner Gervais LLP
Steven Sofer/Mischa Armin, Gowling l(LG
John P. Ormston, Ormston List Frawley LLP
Christopher Rusnak/Siobhan Sams, Harper Grey LLP

Harvey T. Strosberg, Q.C., Sørs Sffosberg LLP
Sarit E. Batner/Deborah Templer, McCarthy Tétrault LLP
Joel P. Rochon/Ron Podolny/Adam Rochwerg, Rochon Genova

LEGAL l:538ó1257 I



Court File No.u"urr ¡ 

äü ,- Ptr 6t' (o[jlltu-
ONTARTO

SUPERTOR COURT OF JUS'TICE
COMMERCIAL LIST

.I'FiIJ 
I IONOL]I(AtsLE

.l( /S'f l(.ltr M(ll!WEN

IN

)

)

)

)

]'UESDAY,'t't tË I 2't't-l

DAY OF MARCII,2()I9

TIIE MATTET{ OF T'IIE COMI'ANIES' CIIEDI:I'ORS
All.ll/1NGþ:L,llìNT ACT, R,S.C. 1985, c. C-36, AS AMENDED

^ND 
lN l'lllr MATTER OF A PLAN OF COMPROMISE OR

1\RRANCEMËNT OIì IMPËRIAL TOBACCO CANADA
I.IMITIìD AND TMPEITIAL TOBACCO COMPANY LIMITED
(tlre "Applioants")

TNITIAL ORDER

'l'lllS API'l,lCAT'ION, nrade by the Applicnttts, pr,nstrant to the Compcurícs'Cra¿litors

Árrzur,qcmatlt /t:l, R.S.C. 1985, c. C-3ó, as arnended (the "CCAA") wÂs heard tlris clay at 330

Urrrvclsity Avcrruc, Tumnto, Olltario^

ON RIADINC (i) thc af'ficlavit of Eric 'l'hauvette swonl March l2,2019 and the exhibits

tlrcrcto (the "I'hauvette Affidavit"), (ii) thc affrdavit of Nancy Roberts swûnì March 12,2019,

irrrtl (iii) tlrc prc-fìling lclrolt clatcd March12,2019 (the"Monitor's Prc-Filing Rcport") of f"['l

('rrnsulti¡g Ca¡rada Inc. ("FTI") in its capacity as the proposed Monitor of the Applicunts, and on

Itcnliug thc subnrissious ol'counscl ltrr the Applicanl.s, BAT (as detìned herein), FTI and the

Flr¡noul'atrlc Warron K, Winkler', Q,C, in ltis capucity as prqrosecl Interirrt Tobacco Claimant

Cìoordinaf or'(irs dclìncd hcrciu), and on tcadíng lho corrscrrt ol'FTI to act âs thc Monitor,

sßltvlcll

l. 'lllls ('OUt{1'ORDERS thnt thc tinte lbr servicc and fìliug of thc Notics ol'

A¡:plicllion ¡urrl tlrc A¡r¡rlicatio¡r l{ccold is lrcrctry abriclgerl and validatcd so that this A¡r¡rlicalion
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is plo¡rclly rcturrrablc totlay ancl hcreby dispenses with further scrvice thcreolì

APPLICJATION

2. Tl{lS COURT ORDERS AND DECLARES that thc Applicants are colnpanics to

which the CCAA applies,

PLAN OF'ARRANCEMENT

3. TlltS CIOUII'f ORDERS that tlie Applicants, inclividually or collcctively, shall

Iravc thc autlxlrity to lilc turct rnay, subject to f'urther older of this Court, file with this Ciourt a plarr

ol'cornprotuise or' ¡¡ff¿lrìgemçlìt (hr.:t'cinafter r'efcrred to us the "Phtr"),

DLITINI'I'IONS

1'HlS COUtI'I ORDERS that fbr purposcs of this Order:

(a) "llAT1' nlearìs Blitish Anterican Tobacco p.l.c.;

(b) "BAI' Group" rnenns, collcctivcly, BAT, BATIF, B,A.T Indr¡stries p.l.c,, Britisl:

Americurr 'l'obacco (lnvestnrents) Lirrrited, Carreras Rothmans Limited ol entities

relatetJ to tl' aflìliated with thcrn other than the Applicants ancl the ITCAN

Subsid iarics;

(c) "BA'f lF'" rneans B.A.T. Internatìonal l.'inance p.l,c,;

(d) "Dcposit Posting Orde r" means thc ordcr o1'tho Qucbcc Court of Appeal granted

Octobcl' 27, 2015 ol any other Or<lcr requiring the posting of security or tlte

¡raynrcnt of a cleposit in rcspect of the Quebcc Class Actions;

(c) ''ITCi\N" nleûns .lln¡lerial 'lobacco Cantcla Lintited;

(Ð "l1"CAN Subsidiaries" means thc dircct and indircct subsidiaries of the Applicants

listcd iu Sclrcrlule "13";

"Pcrrding l,itigation" r]lealìs any ancl all actions, applicatiotrs and othcr lawsuits

cxisling ¿rt the tìnrc ol this Ol'clel itt whiclt âny ol' thc Ap¡llicartts is a nâmctl

(s)
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clctbtrda¡t or rcsporrdcnl (eitlret illdivicluatly or witlt other ì'ersotrs (as clefined

trolow)) r'clltiug iu any way wlratsocvct" to a Totraoso Claitn, including without

lirrritatiorr the litigation listed itt Scltedule "A";

(¡) "Qucbcc Class Actions" l'lto¿l¡ts the llrocccdings in thc Qucbec Superior Cout't antt

tlrc Qgcbcc Court o('Appeal rn (t) C'úcitiu Lé.tourneatt el ctl. t, .l'l'l lulacdc¡nald

Cot.¡:., )mpat'irtl 'l'obrrcco Cnnudt [,intited ctnd Rothmc¿ns, ßcttson ck Iledges Inc'

rrnd (ii) ()onseil Qltibccois sur lc T'ubac el la Santé and .lean-Yves Blais tt. JI'l

lr4rtcrl¡¡nolrl ('or¡t,, lm¡tct'iul 'fobucco (]ctnadu Limitcc{ ttnd llothnuns, IJenson cL

Il¿dges úrc, aritJ all clecisions and r,rldet's itr such ptocccdings, itlcluclirrg, withorrt

Iintit¿rtiou. thc Deposit Posting Ortler;

(i) "S:rlcs & Bxcisc Tlxes" lnc¿uls all goods aud services, hârtlrollizcd sales or othcr

ap¡llicnblc f'cdcral, provincial ol teiritoriul sales taxes, and all tbdcral cxcise taxes

aurl custorns antl irnpolt clutios and all f'odelal, provirrcial at¡d tellitorial tobacco

taxcs;

0) "To5accg Cl¿rilrr" lrcans any riglit or clairn (iucluding, without limitatiou, a clairn

t-or cc¡rrtrihution or indernnity) of any Pcrson agaiust or in respect of the Applicants,

thc I'l'CrAN Subsicliarics or ¿ìtly merntrcr of thc BA'f Group tllat has bcen advattccd

(i¡clucling, without lil¡titation, in the Parcling Litigation), that could havc been

¿rclvalrcccl or that coulcl bc advancecl, and whethcr such right or olaim is on such

[)st.sr¡u's owtì acooultt, on bchalf of a¡r<¡thcl'Person, as a tlcpetttlent of altotlter

Itcrson, or on bchulf of a celtiiietl ol proposed class, t-lt' ttladc ol ttdvancetl as a

g()\¡onìtnCnt bocly or agclìoy, itrsttlor, employer, or othr:rwise, undet or in

conncctiort with:

(i) applicablc law, tr.r r!'covsr danrages irt respecl of the develo¡rtncnt,

rnallufhcturc, productiou, markctirtg, ach,ct'tising, tlish'ibutiott, ¡rut'cltäsc or

salo of"l'otracct¡ Pro<luots, thc usc of ot' t'xposttl-t¡ ttl 'fobacctl l'roducts or

¿¡ty rcl)tcserrrtution in rcs¡rcct <ll"l'obacco Pf<ltlucts, itt Catrntla, ot'itr the casc

of'aury ol'tltc A¡rltliuuttts, attywhcrc clsc in thc wclrltl; ot'
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(ii) thc legislation listctl on Schsdule "C", âs nray be amentled ot restatctl, Or

sinrilar or attnlogorts legislatiorr that tnay be cnacted irl f'uturtl,

excluding any liglrt or claim of a supl:lier relating to goods ot' scrvices

suppliccl to, ot thc usc of leosctl or liccnscd ¡:ropcrty þy, thc Applicants, thc

ITC'AN Sr¡hrsidiarios or aÌly ¡retnbet of the BAT Crorrp; and

(k) "Tobacco ltroducts" tncaus tobacco or any product maclc or dcrived fi'otn tob¿tccc¡

or c<lnt¿iining nicotinc that is intcndccl for hurnan consunrptiorr, inclutlittg ntry

cotìrltonclll, pfrlt, ol iìscessoly of or uscd in cortnec[ittn with a tobacco product,

including cigatcttcs, cigarctte tttbacco, t'oll your owll tobäccct, smokcless tobacco,

eler.:tlonic cigarcttcs, vaping li<¡uids anci devir:cs, heat-not-bum tobaoco, uttd atty

olhcl toba¡;so t-rr uicotiuo dclivcry systcrlìs ¿rncl shall inoluclc ntatotials, products attd

by-¡l'oducts dcrivccl tìuur or rcsulting lì'oln the use ol'any tolruoco produots,

POSSESSTON Ol' Pl{OPIIR'I'Y AND OPERA'IIONS

-5. 'l'l{lS COLJÌlT ORDERS thnt thc A¡rplicants rlhall rernain in posscssion and conüol

of their lcs¡rectivc surrent and tuture iusscts, rurdertakings autl pro¡retlics of evsry naturo antl kind

wlt¿rtsocvcr, ancl whercver situats inclucling all procecds tllclcol'(tltc "Propcrty"), Srtbjcct 1o

Iurrllcr O¡-dcr ol'this Court, thc A¡rplica¡lts slrall contiuuc to carty o¡t busincss itì ¿i ntatltter

r:r-r¡sistc¡t rvith thc ¡:rcscrvltion of'their'business (tltc "Busincss") and llroperty. The Applicants

¿rrc aglhorizcd alrd curporvcletl to cotìtirìue to rctain arttl ern¡lloy the em¡lloyecs, inclepenclcnt

cgrìtractc)Ls, cnnsultarrts, ågcnts, cxpclts, accourttâlrts, counsel attcl such otherpel'sons (collcctivcly

"r\ssistlnts") currcntly l'ctaincrt ol curployetl by theln, with liberty to letailr such ttlrther Assistatlts

as tircy tlccrn l'casonatrly ncccssary or clcsirablc in thc ordin¿lry cour$c of brtsincss, to prcscrvc tltc

valuc o1'thc [)roporly or Busilrcss or lilr thc calrying out o1'thc lcrtlrs of'this Oltlc¡',

(r. 'T'FIIS COLJI( l'Ol{DEl{.S thnt thc Ap¡rlicants shall bc cntitlcd to conlittuc to utilizc

thc ccrlliral c:ash nr¿rnitgcnlent syslcrn curretttly itr placc a.s tlcsct'ibcd irt thc'l'hauvctlc Aftìtlavit ol

rcplat:c it lvrth anothcl substarrtially sintil¡u' caulrâl caslt ttranagettlent sysfetil (tlte "Cash

N,littrrrgcurcrrt Systcnr") nnd tlrirt lny ¡rrcscttt tll'iitlurc lrank ot'otltcr'l)cLso¡t proviclirtg fl¡ç (ìaslt
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lvlurragcnrerrt Systenr (inolutlirrg, witlrout linlitittiotl, BATIF ancl its atfìliates, 'l'he Bank of Nova

Sctitiil ¿r¡d Citibank, N,A.) shall nc¡t be under any obligatiorl whatsoevel' to inquire itlto the

propl'icty, vali<lity or tcgnlity of any tt'anslbr, paytncnt, collection or othcr action taken undct'tlte

(.lash M¿rnaguncnt Systetn, or'¿rs to the use ot applicution by the Applicants of funcls transtcrrctl,

paitl, c6[cctcrt or otherwiso tloalt with in the Caslì lVlanagcutottt Systcttt, shall bc entitlcrl to ptovidc

tlrc Caslr Managerncut Systcrn without uny linbility iu rcspcct thereof tÒ any Pefsoll othcr than tlte

Applicatrts, pul'sua¡tt to tlìc tcrrns of'thc docutricntatiolt applicablc to the Cash Managottrcnt

Systcm, ancl slrall be, in its capacity as plovirJcr <lt'tlte Cnsh lvlanagctttctlt Systetrr, alt uln¡tl'fcr:tocl

cl'cclitor undcr the ì)lau rvith rcgnlrl to alìy clairns ol experscs it nray sr,l.lfcl or i¡rcur in r:ottncction

ivrth thc provision of'the Cash Manngelnettt Systctn.

1, 'l'llls COURT OIìDERS that the Applìoants shall be cntitled but not requiletl to

¡ray tlrc lirllolving c,\penscs whethur incurrecl prior to, on or altcl'thc clnte of this Ortlcr:

(a) all out.standing and flrtulc wages, salarics, couunissìons, compen$ation, vacation

pay, bonuses, iuucrrtivc antl sharo compctrsation plun ¡:aynrents, etnployce antl

relircc ¡rcnsiurr imd othcr [rcncfits ancl rçlatod cotrtribt¡tions ancl paytnents

(incluc{irrg, without limitatlon, expenses relatcd to the Applicants' ernploycc arrrl

¡etil'ee lncdical, rlental, disability, lif'c ilisurance and sitnilar bonefìt plaus or

an.ilrìgelnctìts, cur¡rloyco as$istânce plogr¿uns and cotttributitlns t<l or any payllìollts

i¡ res¡rect of the r\p¡tlicarrts' othel retireurent program.s), rciniburscme¡¡t €xpellscs

(i¡clufli¡g. lvithout liuritation, antounts chargcd 1o cotporate credit canJs),

tcr¡rri¡atio¡ pay, .saiary contilruancc ancl sevcratlcc piìy ¡rayablc to etrrployees,

iude¡renclerrl c(rrrtlactors alrd othcr pcrsotrttcl. i¡l caclt casc ittourrcd in thc orrlinary

coursc of þrrsiucss nnrl consistent witlt cxisting oompensatiott policics and

arr¿ulBcuìcnts c¡t' with M0nitol' apploval;

(b) the Èes ancl disl:ru'sclucttt.'i qrf' ntty Assistallts retainccl or ellìployecl by tltc

A¡rplicauts, includirig withot¡t linritation itr tcspccl <tf atty procccdings utrcler'

Clraptol l5 9f thc Unitc<l Statcs [Sankrttptcy Cotle, ll U.S.C, ti{i l0l-1330, as

anrcrtrlccl, ¿tl t.hoil' stalrtlarcl ratcs u¡tti cltargcs;

wilh thc coll,scnl of'lhc ivlotrìtor, arìrounts t'<lr gootls or sct'viccs actunlly supplietl to

thc A¡r¡rlicarrts ¡tt'ittt' to tlto cl¿rtc ol'tllis OrtlcL:

(c)
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(i) by logistícs ol supply cltaitr ploviclels, inclutling custottts brokers utttl

tì'ci ght (ìrrw artlcrs;

(ii) lry ¡rrovidcrs of inlbrnlation tcchnology, social rnedia tnarketing stratcgics

nnd publislring scLvices; aurl

(iii) iu rcspcct of tlrc Loyalty Plogtarn as sct out in the Tl:auvette Atlìdavit;

(d) lvitfi tþc colrscnt ot'lhc Monitor', anrot¡nts payable iu respect of any Itttercolltpatty

'l'r'ausoctions (as dclìnetl hcrein); arrd

(e) by othcr tlrircl pal'ty su¡l¡rlicls, itì in the u¡rìniott of thc Applioants, suuh pâyrtcrtt is

ncccss¿try or <.lcsirablc to ¡rreservo thc opclations of the Èlusiness or thc Pro¡rtxty.

L T[{lS C]OUR't'Ol{DEI(S thtt, exce¡rt as otherwise providccl to thc couh'at'y hcrcirt.

tlrc A¡rpficnnts shall bc cutitlctl 1:ut not rcquirul t0 pay nll lcasonable expettses iucun'ctl by thc

Ap¡ttiuarits irr cnn'ying on thç Busincss in thc oldin¿try cout'se altct this Orde¡ tnd in carryiug out

tlrc provisiotis of'this Olilcr'. wlrich cxpcllsos slrall iricludc, without limitation:

(a) all r:xpcuscs antl capítal cxpcnclituros rcasonatrly ltcccssary lbr the preservâtioll oI

tfie Prolrcrty ol thc Busincss inclrrdirrg, without litnitation, ¡rayrnettts otr accotutt of

irtsru'ancc (inclucling dilcctors aurl ofTìccl's iusut'ancc), lnaintenauce and security

sel,vlccs;

(b) capital cx¡rcritliturcs olhcr than as pctrtrittccl in clausc (a) above to rcplacc ot-

su¡r¡rleurcnt tlrc Pro¡rcrty or tira( alc othetvíse of'benefìt to thc Busirtcss, proviclecl

thilt Moliitot' ap¡lloval is obtainetl lì.:r any singlc such expettditure in cxccss ol'$ I

llrilliort ()r atì aggrcgate of f;uuh cx¡rctldítLrrr¡s in a calelrdar ycar i¡l excess of $-5

rnilliort; ancl

(c) p¿y¡ìctìt lill goo<Js ol'scrviccs supplicd c¡r lo bc sLrpplir:tl to the Applicartts on ot

¿rficl thc datc ol'this ()rclcr (irrclLrtling tlro paymcnt olany loyalties).

9. -t'l,llli Ct(it.ll{'t'ORDI-,RS rhnl tlu: Applictnls Íu'c uutholizr¡tl to cotnplctc

orrtstirnrlilg trarrsactiurts rrrrtl crrg,irgc jlr ncw tr¡tnsuctiott.s wit[r ittty ntel:rbcl of tlrc tsA'l'(ìluup attcl

tt; c<lrrttrrqc, orl urlrl alìc¡'tlte rialc hcrc<llì lrl [tt"ty ¿ncl scll gtltlcls ¿intl s¡crviccs antl to alltlr;atc, collccl
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¿ui(l l)ay co.sts, cxpcnscs un(l otl¡cr arnt¡urrts tionl and to tlrc tnuttbet's ol'tlte tsA f Group, iltclucling

rvithocrt liulitation iu rolation to lrcrrcl ol'lìr:e arrcl shared selvicos, firrished, unfinishcd and se¡tri-

tì¡ishcrl lrrtlcrials, pcrs6¡uel, urltninistlativc, techttical ancl profcssional setvices, and royaltics and

t"ccs iii rcspect of'trade¡rat'k lioerlses (collcctively, ttrgcthcr r,vith thc Cash Managclnelìt Systetrt

¿urcl all tl'nlrsactiorrs urrcl all intcr-uttrttpany lirndìng policies aud pt'o<;eduros betrvcen urty of the

Â.¡'lplicants ancl a¡y urcul[rcr of the lSAT Crru¡r, thc "Interconlpûny Transactions") in thc

ordi¡ary cor.lrse ot'lrusilrcss as dcsclibed in the atlìtlavit ot'as otlterwise appt'oved by the Mortitot'

All Interconìpíuly'l'r'ausactÍous in tlrc ordirrâr'y cotìrsc tll'ttusincss betwecn tlie Applicants and alty

lurcrìrtrel of ttrc BAT Clou¡1, inclrrcling fhc provision of goods attcl scrviccs frctn alty l¡elnbet'of

tftc BA'l' Cìrorr¡l to aly of the Applicants. sh¿ll contirluc olt tcrms colrsistcnt with existirtg

¿rrrarìgcnrorlts or llasl ¡:r'acticc ot'¿s otlterwisc approved by the Monitor.

I0. T'lllS (:OtJll'l'OIìDEIìS that thc Alrplicants shall retnit, iu accotdancc with legal

rccluircrncnts, or pity (whr:tlrcl lcvicrl. itccruecl ot cotlscted bef'ore, ott or after thc datc of this

Olclcr):

(a) any stattrtory clccnrcd tlust atnor.urts in tavuur of the Crown in right of Clatracla or of

any PLt'tvincc tlrcl'col' ol any othcr taxation authority whi<¡h are required to be

dctluctcrl lionr unrployecs' wäges, irroluding, without lítnitatiolt, atuouttts ilt respcct

of'(i) cr¡¡tlt)ylncrìt irrsurzurèe, (ii) Cnnada Pcnsion Plan, (iii) Quebcc Pcnsiotl Plan,

nrrcl (iv) incrtmc titxcs;

(b) ¡ll Salcs & Dxsise'['axcs roc¡uilccl to be l'etlittcd by the Applicarrts ilr conncotion

rt,itlr tlis fSusìrrcss; artd

(c) ally anx)unt llayablcr lo thc Clrlwn il right of Cnnarla or of any Ptovince thercof ol'

arry political subdivision thorcof or any othcr taxation autltority in rcspcct of

¡tunic:ipal rc¡lty, rrrunicipal busirrcss ol'olltct' tttxcs, asscssntetrts or levic,s of atry

¡latgrc r-rr killcl rv[ich ¿u'c cntitlccl nt law to bc paid in pliority to clainls of securccl

c¡oclitois alrrl whicll alo lttribut¿rlllc to ot'itt rospcct <lf thc oalryilìg olt tlf tltc

llu.sincss by tlrc A¡:¡rlicnrrts.

l l 'ff llli ('O[JR'f OIID[:RS thlt thc Appliclnls au'c, subjccl t<> ¡raragla¡llt I?.,

outl¡9r'izccl to l)ost ancl to ctlltinr.¡c to havr: ¡roslr.rtl, cash coll¿tlcr'¿tl, lcttcrs ol crctlit, ¡rcrtbltnaltcc
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lrçncls, ¡luy¡rc¡t bo¡cls, gr.ritrautccs ¿uul otllcr fìrrtrs clt'seottrity tiotn litnc to titne, iu an aggrcgate

¿1¡t)!¡rt not cxccc¿irrg .lillt nrillion (the "Boncling Collatct'al"), lo satisly rcgulatoty ttt"

¿r4¡ri¡istr.utivc rcrlui¡c¡rc¡ts to providc scculity that havc beeu irtposcd on the A¡:plicants in thc

oxli¡ar.y courso arrcl consistcnt lvith past placticc iu lclatioll to tlte collcctiotr and leffrittaltcc of

lbdoral cxcise tirxcs alrrl custonts uucl iurpurt clutics and tcderul, plovincial and tcnitol'ial tobacco

tÉrxcs, rvhcther thc llontling (--ollatcral is prr-rvitlerl clircctly ol indircotly by the Applicants as suclt

sccurity.

t2. 'I'1lS (:OUtt'l' Ol{DEIIS that the Clan¿rdian fÞclctal, provirroial ¿rtd tcrritolial

authoritics clltitlccl to rcrccivc 1:ayurcnls ol collccl tnotiies fïonr the Applicants ilt respcr:t of'Salcs

& l:xcisc'l'axcs arc hcrctry sttycrl chtling thc Stay Pcriotl 1ì'om lequiring that any additiorral

6o¡tli¡g t-rr.¡tþcr sccuriiy bu ¡rostccl lry oL r-rt bchallof thc Applicattts ill connecticut with S¿rlcs &

Llxcise 'l'axcs, or Íìrìy otlrcl n-rttlcl's fbl which such tlc¡rtdirtg ol'sectrrity may otherwise bc rcquitcrl,

13, T¡-lls COUIì'l'OI{DnllS that ultil a rcalpro¡rct'ty lcase is disclain'red orrcsiliatc(l

irr accçr'darrcc witlt thc CCAA, lhc Applicants shall pay all atrlounts constituting l'cnt or payablc

¿s t.g¡t Lr¡cler real ¡lrupcrty leascs (incluclirrg, lbr greater ccftainty, cotnlnoll arc¿t muitltc¡ìilllcc

clra¡gcs. r¡tilities arrcl l'calty taxes arrrl any other autortltts payableto the lautllord under thc lcase)

çr as othi;r'wisc ¡ray bc rrcgotiatod lrctwocu thc relovant Applicrut artd thc lantllord fì'olu titttc to

tir¡c ("Rcnt"), fìrr thu pct'iocl cornructtciug fì'otr und iuoluding thc datc of this C)ttler', at such

iuterv¿ìls ¿r.s such llcut is trsrrllly ¡rnid rn thc olclirrnry L:ourse of business, On tlte date c¡f'thc flrst of

suclr payrncnts, â¡ty lleut rclatirrg to thc periocl cornrncucing fiom artd iltcluditrg the <late of thi.s

Ortler sh¿rll ¿ilso bc pnic!.

14, I'lllS C)OURT' Ol{DIrlìS that, cxcc¡rt as s¡recifically pcnnittcd horoirt, tltt¡

Applicarrts aro lrcroby clircctctl, until l\rthcl Orcler ol'tlti.s Cìour1: (a) to rnake no ptytncttts o1'

prr¡cipal, i¡tcl'usl. thcrcçn or otllcuisc un accoullt of ulnount.s ovt'ing by thc Applicants or cl¿ims

to wlliclr tlicy ilrc sulr.icc! to ¿uìy ol'tllcir ct'cclitor.s us 0f this rlatc ancl to ¡lost no security in rcspcct

ot's¡ch auìol¡ìtrj gr clai¡rs, i¡cludiug ptu'suatll to att ot'cler ol judgncnt¡ (b) to grattl tto scctrt'ity

irrfercsts, 1t'¡st. licus, c[irrgcs ()r cnculrbliulccs upoll or irt rt:spcct of atry of tlrcir Pl'opcrly; antl (c)

t() rrol gt'¿lt( clcrlit or irtcur lint:ilitìcs r:xce¡rt ir thu ortliltitry cotlrse ol'thc [Jttsitlcs.s.
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15. 'l'lllS C'OLJt{'l OlÌt)ERS that tlrc Applicants shall, sulrjcct tQ sucll rcqrtirctttottts as

irre inr¡rttst:rt by tlrc (l(:^4, lt¡vc tltc right ttt:

(a) pcr.r¡arrcrrtly or tctnporarily cease, dorvnsize oI shut dolvrt alty of their rcspectivc

lrrrsilrcssc.s çr o¡rcrations aucl tu tlispose of t'cdutrclt¡tlt or nolì-m¿itcl'ial ¿lsscts lìot

c:xccccìing .$ 1,00(),000 irr auy ono tLausaction or $5,000,000 in tlic aggt'cgatc;

(b) lcr.¡linatc 1þc i:nrpktyrlrcut olsur-rlt of its crtrploycos or telÌtporarily Iay tlll'srtoh of

il,s r-rru¡llo¡,ccs its i1 tlcctrts itl)pt()prlÍltc;

(c) p¡rsllc ¿rll ¿rvcuucs r¡f'refillirnr,ing ol'tlt<l lJusitrcss or Plopcrty, itt lvhole or p¿ìlt,

sub.lcut to ¡triol apploval ol' thi.s Cloult being obtainctl beftlle any ntutet'iul

rcfìttartciug: iutd

(d) l)ut'.sLrr all avcrrucs to rcsolvo irny o1'tltc'l'tlb¿rcco CIaitns, in wholc or ilt ¡lart,

all ot'tfic fçrcgoing to ¡:cnlit thc Applicurtts to plocccd with atr orderly rcstructuriug t>f thc

ßusirrcss (tlrc "Rcstructuriug").

16. 'I'lilS CìOLtR'l ORDLIRS thnt thc A¡r¡:licants shall ¡rrovido cach of the I'clcvant

lalrcllplrls wìth rlgticc oltlrc rclcvalrt Ap¡rlicant's irrtcntio¡l to l€tnove atty fixttttcs fì'Ottt trny lcascrl

¡rrcrnisos at le.ast strvcu (7) clays prior to tho clatc ol'thc intclldcd rotuoval, The rslevallt la¡rtllOrd

s¡all he crìtitlcd t¡ havu lr tc¡.rlcscrrtirtivc plcscrrr ilt ths loasccl prclnises to obscrvs suclt rctnclvill

iu*1, it't¡c lantllorcl rlÍs¡tutes llrc rclovuut r\p¡llicaut's cntitletne¡r( to remuve uny suoh tixtul'e u¡ttlel'

tlru ¡rrtx,isigns ot't¡e lcasc, suuh lixturc slrlll lcnlain un thc pteutiscs and sh¿ll bc tlcalt r,vitlt as

ngr.cc<l bctrvcc¡ any i.rp¡'rlic¿rtrlo scuul'cd ct'ctlitors, srrclt lurrtllol'd Ltlltl suoh Applic¿lllt, u'hy furtlter

Or.rlcr.of this (lt11rrt rr1lori n¡r¡rlicltiorr by.srtch A¡t¡rlíclnt otr al le¿tst two (2) tlays' rtoticc to stlch

l¿rrrllprrl a¡cl ¿r¡ry s¡cll sccul'cd clcciitors. lf thc rclcvant Ap¡rlicant disclaíttrs ol rcsiliatcs (hc lcasc

ggr,crrring sr.rclt lc:ascrl yrlcniiscs ir ¿rccottlatrcc ',vitlr Sccti<¡n J2 ol'thc CCAA, it shall not hc

rcc¡rrirctl lo l)a)/ l{c¡l i¡rclcr sttch lc¿rsc pcrrtdrtrg t'osolutì<lll of any suclt clisprrtc (tlllter iharl Rcltt

¡:it-yiiLrlc f 9r' thc ¡otico ¡rcliotl ¡lovirlcrl firl i¡t Scction l2(5) ul'thc (:CAA), ancl lhc cliscllimr:r' or

lt¡siìi¿¡tit¡rr rr1'll¡c lc¿rsc slrull Lrc rvilltotrt ¡.rr'o.jttrlicc to strcll t\¡l¡rlioitrtt's cluirtr to the fìxtulcs irt

tlisptlIc,
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l-t. t'llls ootjl{'l ol(LlEll.s that if a notice of disclaiurer or resiliatiou is dclivercd

'ursua't 
to sectio¡ 32 of tho clcAA, tlictr (a) cluring thc noticc periocl prior to thc cffc,ctivc tinit¡

of t¡c ¿isclairncr.or.r'csiliation, thc landlortl rnuy slit¡w ths affeoted leascd prettriscs to pros¡lcctivc

tcrants rluriug nor.r¡¿rl busirrcss hours, on gii,ing the lelevant Applicant and tho Monitol'24 hottts'

,r'ior, writtc¡ rlrtic;c, autl (b) at thc clli:c,tivc tinrc o('lhc clisclairncr or resilialion, the rclovanl'

l¿rrrrl¡1.r[ slrall bc crrtitlcrl kr takc posscs.sìou of any suoh lcasccl pretni.ses without waivcr Öl'o¡

prc.iutlicc to iìrìy clirirns or r-iglrts such lanrJlorclmay have agaiust such Ap¡rlicant itr rcspcct of such

lcase or. lc¿rsctl pr.crniscs, pr.ovirlcrl tlìut nothing ltctciu shall t'clicvc sur:h lanclloril of its obligation

t0 rìitigatc auy tlarrrrtges claillrccl in c0rrucction thercwith,

S'I'AY OT PROCìtìBDINGS

I g. l"l-lls COUR'I' OIìDERS rhrt until and including Aplil I l, 2019, or suclt latcr date

¡l.s this (;oul,t tììity 0rcler (tlrc "stay Pcl'io<l"), no ¡lroccccliug or ent'otcctuent ¡:t'ocess itt atty c0urt

r¡r' tr,ibg¡irl (e¡clr, a "procccrling"), iuclucling br.rt not liruited to any Pending Litigation attd itny

cltlrcr I'ror:cecling in rclation to ¿ury otlrer Tobocco Claittr, .shall bc çomtncnccd, contiuucd oI takc

placc agai¡st or i¡ res¡reot of tho A¡rplicauts, the ITCAN Subsitlitrics, Ìhe Monitor' any of their

res¡rcctive ernplgyees and represcntativcs acting in that cåpacity, the lnterim Tobucco Clailnunt

Coorditrator., or u{ll.cting thc Businr¡ss oI the PÏoperty or tlte fbnds dcposited pulsuztnt tt) thc

Dcllgsit I)ustirrg Orrlor oxcept with thc wr'ittcu crlttsÊtrt of ttre Applicnllts and thc Monitol', or witlt

lcavc of tlris (l¡u.t, lru<l arry allcl tll Proccedings culrcttlly unclcr wny or dircctocl lo takc ¡rlacc

'gai¡st 
or irr rcspcct of any of'thc Appliuants ol thc ['I'CAN Subsidiarics, any of their respectivc

o.r¡rloyces u¡cl rop::cseutativcs lctiug in tliat capacity or affccting the Business or the Propcr'ty ot'

t¡c tìurcls ¿cpositccl ¡:ursuant to thc Doposit Posting order are hcrcby staycd and suspendecl

¡rc¡rling lgrlhcl Orcìer o1'ttris (lourt. All countcrclaims, cross-claitns ând tlìird patty claims of thc

l\p¡rlicarrts i¡ t¡e l,cnrling Litigation arc likcwis<¡ sub.ísct to tltis stny of l)rococrlings dr'rrirtg tlrc

Stay f)cliotl.

lg. I'HlS COUIIl'OlìDEIìS tliut, rtuLing thc Stay Period, tto Prococding in Cartncla tltat

rclatcs irr .rry w¿ry to a'lìrbncco Clalrli or rrl thc A¡rplicauts, tlto ßusittcss or thc Pro¡rcrly, ìrtcluding

thc lrcrrtling l,itigatiorr, sll¿rll hc corrurcnccrl, contiuur:tl ol'fakc ¡rlacc trgttinst ot'ilt fospect olany

llrclul:rcr ¡l-thc liz\'l'C¡rup cxccl)t r¡,itll tllc rvl'ittcn corìsctìt ot thc Applicaltls turtl Iltc Mottttttt',0t'

rviLh lcirvc rif'tlris (ìor¡r't, aurl arr;, ¿rrrti all .suçit I)r'occctlittg.s ct-tl't'ctrtly urltlcrway of clircctctl to takc
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¡tlacc a¡;rrirrst or irt rcspcct of any urcmbcl ol'thc BA'l' Group fll'e hcrcby stayed illìd susPen(le(l

¡rcrr<Jirrg litrthcr' OrclcL of tlris Coul't

20, 'llllS CO1Jtì'l OI¡DE¡{S that, to thc extcnt arty pt'cscriptiott, tittre or lirnitation

pctiotl Lclatirrg to a¡y proccccling agniust or in rcs¡rect o1'tlic A¡rplicants, the ITCAN Subsidiarics

or.rìy l'ur'5cr of'thc [3A'l'Cnru¡l tlrnt is stayctl pursuatlt to this ()r'dcr tnay cxpire, the tenn of

suc¡ prcscri¡rtiçr'r, rilne ol liluitatiolt pcliod shall hcrcby bc dcplnctl to bc cxtsndcd by a periorl

c:clLral to lhc Stay Pcriotl,

NO UXOI(CISII olî IÌIGll'l'S OR llllMlrDIES

Zl . Tl IIS COURT ORDERS thut thrrillg thc Stay Period, all Iights atrcl retnedios crf utry

intliviriu¿rl, firrn, oor'llorirtion, govcrnnrcntal br-rrly ot ilgcnoy. ol'tllty othor cntitiss (all of the

tìrtcgoi¡g. collcctively bcing "pcrsou$" arìd cach buing a "Pcrson'") agairtst or ìn lespect of thc

Applioa¡ts, thc ITCAN Subsicliarics or thc Monitor ol tltcil' rcspoctive enlployccs antl

rclt|c:s<:rrtatives acting in tl¡¿rt captrcity, or alfccting tltc l3usinoss or lhc Property or to obtain thc

li¡rcls clc¡rusitcrl ¡ru¡suallt to the Deprr.sit Postirrg Ortlcr (including, lbt' grcater certaiuty, ntry

crrli¡.ucr¡s¡t prgccss or.steps o¡'otlret riglrts irrrd t'crnetlles unclgt or relatirrgto the Quebec Class

Àctio¡s against t[c A¡rplic:aufs, dre Pro¡rcrty or thc ITCAN Sr¡bsidiarics), are hereby stayed and

suspc¡dcrJ cxccpt lvith thc writtun corlscrìt ol thc Applicants ard the Monitor, or leavc of this

çor¡rt. ¡rroviclc<.¡ tìrut ¡6thing in this Onlcr slrall (i) clnpowcL the Applioants or the ITCAN

subsi<liaÏics to cflffy on ¿t1ìy busi¡lcss whish the r\pplicants or tht: l't'cAN subsidiaries ate uot

lorvfillly cltitlcrl to carr-¡, o¡, (ii) afTcct such invosligatious, acliotts, suits ot'proocctlings [ry a

rcgrrlatt.rr y b¡cly 0,s ut'c lrclrnittccl by Scctìort I t . I of' thc CCIAA, (iii) ptevcrrt thc fi ling of auy

l.og,istrxtiou to [)r,cscrvo ol pcllbct n scculity intcrcsl, trr (iv) ¡rrcvettt the rcgistt'ation of a clai¡¡r t'or

I l 
':rtr 

.

N() lN'l'ulllrltl{ENcE WITH RICrI'rs

22, 'ft-ltS COLjlt't'OtlDl:liS that cluring tho Stay Petiod, tlo Pet'sort sholl tlisconlinuc,

lÌril t(| hr)nr)ilr., altor.. intcrtbLs n,ith, t'cr¡lurliato, tur-lllirt¿rtc or'cç¿Iiic to pelfìrrtn any right, lencwal

r-iglrl. corrtr.ilct, agr.ucllìout, liccucc rlr'¡rulurit in li¡vour of'ol hr:lcl by thc Appliounts 0l lhe ffClAN

SUbsitliiI.icrs. cxccl)t witlr tlrc wl'ittcfl c()ltsctìt 0l'thc Aplrlic¿trtls urltl thc Mt¡ltittlr, ttt leavc of this

('tlurl 
,
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c()N'r lN lJ 
^,'t'loN 

of' sllR\/ lclßs

Z'J. Ttlls CIOUIì.'| ORDlllì.S thal tlurirrg the Stay Period, all Persons having orul ot'

wr.ittcrr agrccrrrcnts'rvìth thc Ap¡rlicants or tlto ITCAN Subsidiarios or statutory or lcgulatory

¡r¿ruilirtcs tlr¡ tþc supply of goocls ¿¡ncl/ot'sct'vices, iucltldirrg without lirnitatiotl all cornputct

,s6lÌw;rrc, c(rrtnunication arrrl othcr dnta scrviccs, ocntraliz.ed ltarrking liewicos, pcyroll set'vices,

i¡surarree, trausqlortirtion scl'viccs, utility, cLlsto¡l'ls clearing, warehouse or logistical serviccs ot'

othcl sorviccs t<l thc lJusiness, thr: Applicuuts or thc l'l'CAN Subsidiarics, nt'e hereby l'estlainod

turrtil f'u¡tlrcr Or<lcl of this (loul't fì.om discontinuing, altct'it'tg, intcrfbting with or tenuìrrating the

strppl¡,clf such goods or selviccs iìs r)rry bc rcquilctl by thc Applicunts olthe ITCAN Subsitliarics,

untJ rhat thc Applicuuts ar¡cl thc I'I'C)AN Subsicliarics shullbc entitled to thecoritilrucd usetlf their

cul'r'cul ¡tlcrnises. tule¡rhorrc rlurubcls, f'acsilnilc LttttttlroLs, itttcmct ad<Jresses alrd domaitt naln€s,

providcd in each case that the nornral prices ol cltarges tirr all such goods or scrvices receivcd aftcr

thc clatc o1'this Orlol'lrc paicl byttrc Applicants anrl tllc I'l'(lAN Subsidi¿rrics ill ¿tccordartcc with

lrorlr¡ol ¡rlymcrrt pr¿rcticcs of'tlru Applicauts nnrl thc lT'C^N Subsiditries or such othcr practiccs

as ntt\/ trc agrcccl upon by the supplicr ot'sct'vicc pt'ovicler artd thc tcspcctivc Applicant ot ÍTCAN

Suhsicliary antl thc Mouitor, ()r'as lrtay be ot'cJct'sd by this Clourt.

N0N-DIIROGATI0N OF RIC I{TS

24. 't'f-lls COURT OIIDEIIS that, notwithstaucling anything clsc in this Ot'der. no

l)crsou slrall br¿ prohibitccl lì'orn lcr¡uiliug irnnrctliitle ltaytucnt I'or goods, services, use of leased or

licc',nscrl ln'opot'ty or otlìut'valuablc con¡^i(lcratiort provi<lcd on or ¿fìc¡ the clnte of this OLdct', not

shrrll arty Pcrson bc unrlcr any obligation olì or af tcl thc datc ol'this Order to advancc or re-advauoc

arry rno¡ics or ot[elrvi.sc cxtoucl any ctetlÍf to tlrc Applictrnts. Nothing in this Order sltall dct'ogate

lì'tlrrr tlrc riglits corrl'crrcd ntltl oblrgatiurls irnposctl by tltc CCAA.

S¡LLllS AN D llx(llSt'l'IAX CIHAI{CII

2-i. 'll'llFi (lOl.Jttl't)RDÉl{S th¿l thc Car¡adiail t'ctlcl'al, provincial antl tcilÌtot'i¿rl

atrtllt¡r.il.ics tlral rrc outitlc{ trl ¡c:ccivc pår)/ntetrts ol'collcct lilonics flolll the Ap¡llicants in rcspcct

of'Salcs & Ir,xcisc'l'axcs (irrclurling firr grcatcl ccllaiuly thc Cattitcla fJortlct'Set'vices Agency) shall

ttu gltirlcrl lrl lhc llc¡cfì1 of'utrd trc lrclcby grautctl u oltargc (tlrc ''S:tlcs tnd Excise'I'rtx Chargc")

prr tlrc l)ro¡rclty, wlliclr chirlgc shrrll llot cxccctl ru itgglegatc ¿ltttour)t oi$580 rnillitltt, as sccurity
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tilr irll iuììounts ou,ing lry thc Altplicauts irt lcs¡roct of Salcs & Excise'l'Íxes, aftet taking into

cii'sidcratir)¡ ¿ìrìy tloncling (toll¿itslal postecl in rcspcct thcrcof, 'l'hc Sales alid Excisc'fax Chargc

shull havc thc prior.ity sct or.rt itr par.itgralths 45 arttl 47 hcreotì

PROC Et'D IN GS AGA I NS'I' D I RIIC'I'O RS AN D OFFICERS

26, 'IFllS COUR1'OIìDERS thlt tluring thc Stay Pct'iod, and except as pennittccl by

suSscc,tig¡ ll.0l(2) tlf thc(ìOi\A,nol)roccctlingutrtybcct)tttlncltcctloroonlitluodagainstattyof

t¡u for¡rcr., ÇLìn.ctrt or firtu¡c ditcctols or'<¡t'ficols of thc Applic¿rtrts rvith t'cspect to any clairn against

tht: clirccto¡s g¡ olTicors fh¿rt aross bclòrs thc datc hclcof nncl tltat relates to alty obligatiOns of tlte

Applicants wlie¡cby thc rlìrcctors ol otficcts alc allcgcd undel auy law to be liable in thcir capacity

irs tlircctors or oflicer's ftrr thc puylrtcnt or'¡tct'tirtrrtancc ol'such obligatiorrs.

I)II{DCTOIìS' AND OÍ'FIT]TIRS' INDßIVINIF¡CATION AND CTII\RGE

?.7. T¡llS COURT OIìDIRS that thc Applicants slt¿tll indcnrnify their directors atrd

o('lìccrs against obligations tnd liabilítics thnt thcy muy inour as dircctors or otïìcers of'the

Âp¡llicarrts ¿rlìcr tlre ool'¡nlclìocntcnt o['the withiu ¡;roccccliugs, cxccPt to the cxtcnt that, with

I ospcÙt to ¿ìtìy olÏrcc| oI clirccto¡', the obligution oI liilbility was inçuttetl as a result of the dircctor's

or c:tTìcer's ¡¡ross neg[gcncc or rvillirl luisctltltlucl,

28. 'fl.¡S COUR"I ORDEITS that thc dilcctors aud officcrs of the Applicants shalt be

cutitlc(l t¡ tl'rc bcnefit t:¡f nnrl arc hclcby gt'irrttcd a cltttlgc (tltc "Dircctorst Chorgc") on thc

l)r-o1lclty,,,vhich chargc shall llot cxccccl att aggrcgatc atnoutrt of'Sl6 illilliott, as security lbr the

irrtlcrrr¡ityprovidcrlirrl:aragra¡rh2ToflhisOl'clcr','l'hcDircctot's'Cltargesliall havethepliotity

sct oLrt in paragraplts 45 anrl 47 hcrcin'

2.). 111¡5 (:Ol..lt{"l' ORDF.RS tlrat, notwithstandirrg trny language in any applicnble

irrsrraurrc ¡lolicy to the çontlar-y, (a) no insurcr-shall be cntítlctl to bc subrogatcd to or claitn thc

bc¡ctìt ,t't¡c lJir.sLrtor.s' ('lrar-gc. anrl(b) thc A¡r¡rlicanls'rlirectors anclotfìùcrs shallonly be sntitlcd

to thc lrr:ncljt of'the [)ir.cctr.us' (llrir|gc t0 thc extont tlrat tlrcy do ttot havc covctage ttnde| ally

clircctg¡.s' ¡¡tl ¡l'fìcc¡s' insurit¡lcc poliuy, o¡'lo fhc cxtcrìt that suclt covcr0gc is ilrsufticicttt ttl ¡lay

iìllloLr¡lt¡- ir¡dcu¡llifictl irl ¿tcctlt'tla¡tcc çvitlt pat'ltgra¡llt 27 ol'thiS Ot'tlcr,
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APPO IN'I'MENT O f' MON I'I'OR

30. 'lt-ìfs CtOUI{'l'ORDERS thal lì'tl Consulting Canada Inc. is heleby appoiritctl

pr.rr.suant to thc CCAr\ ¿ts thc Monitor, au officer t¡f this Courl, to monitor the busiuess and fìnansial

nffìriLs <¡f thc A¡rplicarrts with tlrc powcrs and obligations sct clut in the CCAA or set forth ltersin

arrcl rhat tlrc Applicant$ ntrrl thcir shat'cholclcLs, officcrs, cliroctors, and Assistauts shall advisc the

Mrruitor of all uratcr-ial stc¡ls takcn by thc Applicarìts pursuiutt to this Order, anclshull co-opcrate

l\rlly with tlre Monitor in thc excrcisc of its powcrs aucl tlischargc of its obligations atld providc

tþe Monitor with the assistaucc that is ncccssary tcl cnalrle thc Monitol to adcc¡uately cany out thc

Moll ilor's furrcti ons.

31. 'l'llls COLJII'|- OtlDlrltS that tho Monitor, Ín addition to its prescribed riglits antl

uliligations untJet'lltc CCIAA, is hcrcby tlirectccl attcl cmpowcrcd ttl:

(a) nrouitor tlrc Applicartts' t'eceipts ancl disbursclnents;

(b) repoÉ to this Ciourt irt such tinrcs a¡ltl iutcrvnls as tl¡c Mouitor may decrn approprizrte

with respect to rlrattcrs lelating to the Proporty, the Busincs$, and such other tnatters

¿rs lÌìay bo rclcvartt to thc proceeclings hereitt;

(c) aclvisc thc r\pplicrurts in thcil preparittiort ol'the Applicartts' cash flow statemcnts;

(d) nclvise tho Applicants ilr thcir dcveluptnetrt t¡l'thc Plan and any alncndlnents to thc

l)latr,

(c) assisr thc Applionnts, to thc cxtont requilerl by the Applicants, with tho holding ancl

urllnirrrstc¡'ilrg o1'ct'cditol's^ ot'sharcholtlers' lllcetings fol voting on the Plan;

(Ð þave tirll and cottt¡>lctc acÇos.s lo thc Prolrcrty, including the prerniscs, llooks,

l-ccqt'(ls, clata, iucluclirrg tlata in clcctt'ouic fonri, attcl other finaucial docutnertts of

l¡e Àpplícauts, tr) rllc cxtcnl thal is ncccs.s¿u'y to adcquatcly usscss the Ap¡rliuants'

5t¡si¡css ¿urd lìn¿urci¿rl alli¡irs or to pot'fìrrrl its cluties arisirtg undcr this Orclcr;

bc ¿rl libcrty to crìgiìBc in<lc¡rcutlcrrt lcgnl couttscl or such othel persotrs as thc

Mo¡rilr¡t'rlccrns tlcccsslrry ol'aclvisablc rcspuctirrg thc cxulcisu ol'ils ¡xrwcrs untl

¡rcllillrrrirncc t¡ l its ollligat ítlrrs untlct tl¡is Ordcr;

(e)
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tì i) assist t|e A¡t¡llicatrts, tt¡ thu cxtcnt rcquiLctl by tlrc Applicants, in its ettbrts to

cx¡rlo¡e Llic ¡:qturrl.ial t'or ¿r t'csolution o1'atly of tlie'fobacco Clainrs;

(i) consult with thc lutelinl'l'obacco Cli¡itnant Coordinatol in cottncctiotr with the

Intcrirn 'l'ob¿rcco Clainllnt (lt-rordinatot''s tnânclate, includittg in lelation to any

llegoti¿rtìolls tu scttlc urry'l'trbacco Clainrs ¿ind the dcvcloprnent of the Plart;

(¡) bc ¿ncl is horcby irp¡rointccl to scrvc a.s tìlc "tbtsign t'cprcscuttttive" ol the Applicants

ilr rr:spcct ol'arr a¡rplication to thc Uuitetl Stâtes Bankruptcy Courl f'or relir.:f

pursui¡nt to Clrn¡rtcr l5 ol'thc LJnitcd States Banktuptcy Code, ll U.S.Ç. $$ l0l-

1 330, as uutcrttlccl; atr<l

(k) pcr'[ìllrn such othcr dutics irs nlc rcquit'cd by thi.s Ott]cr or by this Court tiotn tinre

ttl tiuic

32. TI-ltS COtJlt'l' Ol{DERS (hat the Mollítor shull not take possession of the Propetty

a¡rl shall takc tlt parf wlratsoevel in thc rnnnitgcutcnl o[ .supervision of the mân¿lgement of thc

Llusiqcss ancl shalt rrot, by tirltiilirrg its obligations het'euttdcr, bc dcetnect to havc takcu 0r

r¡¿rjntairrctl posscssiori or contlol of thc Busincs.q or Plopcrty, or any paft thereof,

33. 't'f"1lS (lOtJl{1'Olì.DljRS that rrothing huein containcd.rhall rcquire the Monitot to

oÇc¡py 6r tg takc uo¡(rll. calc, chalgc, ltussossiutt oI lnallitgcltìcnt (separately ancl/or collectivcly,

o'[rosscssion") of irrrl/ ol thc Pnrpcrty tlrat lrright bc ellvironmerrtally colttamin¿ttcd, rüight be a

pollulaut ol'a c(ìrìtalrinürrt, o| tltight cirusc or contt'ibt¡te to a spìll, tlischat'ge,l'elea.se or tleposit of

¿r sulrstullco cr:ut¡ar1r to iìlìy l'c<]cr¿rl, pt.ovincial o¡'cltl'tcL law lcspecting the protection, couscrvâtion,

cnhancclnent, rcrucdiLrtitlrr ur lchabilitation ol'lhe cuvirou¡lcut or r-clatiltg to the disposal ot'wastc

c¡r ¡tlrcr.corit¿unination ine Juding. without linlit¿rtion. ll'tc Cmaclictn Ent'ironntenta! Prolcctiott Act,

llrc Orrt¿rlirt l'ìut,ît'onntcutul l)tolcclion Ac'|., ¡l'tc ()nturiu þl'uler Rc|;ourccs Ác:1, llte Ollt¿tio

OL'(1tp(tt¡olul Ilcttllh uttd S'ulct.1, Át'1, ll'tt: Qucbcc lìt¡'irotwtent Quality Åcl', llrc Quebcc zlcl

Ilc,s¡tç<.tirrg Ot:r,uputipttul Il<trtlth und Sctfr't.ytlncl arty lcglrlutiotrs uttcleralty of thc foregoing statutcs

(r¡e ''Ilnviro¡rruc¡rtal [,cgislafiorr"), ¡rrovidccl howcvcr that nothing hr¡r'cin sltalI exonpt tltc

Nlç¡it1¡'tìrrrr iiny (luty to rcl)Ort or rtt¿tkc disclosurc irnposerJ by applicable Ettvirontneutal

Logisl¡trgrr. 'l'hc fu1<rnitor sllall rruf . ¿ts ir resrtll of this (Jrdet' or nnytlting dotte itr pul'suallcô of thc
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M''itor's 4utics a¡rl 1:¡wers urrdcr this Ortlor, lrc clcetrlr¡d to be in I'ossessiotl olarty of tho Ptopcrty

r.vithi¡ tlrc ¡reani¡gof any Ilnviltinnrctrtal t,cgislatiort, ttnlcss it is actually in posscssion'

34 'l]-ilS ('OIJRT'ORDEI{S thnt thc Monitol shall plovicle nrry ct'editor of thc

A¡l¡llica¡ts a¡tl thc luterinr 'l'obacco Clainrant Coordittatot' with intbnuatioll providcd by tltc

A¡t¡lliuarrts iu ri:spqnsc tr) r'cirsonablc rcc¡uests 1'or itrfontr¿rtion ¡uatlc ilr writirtg by strclt pcl$On

¿rtLllcsscrl ro thc lvjonitor'. 'l'hc lvlrrnitor shall not havc any Lcsponsibility or Iiability witlt rcspcct

to t¡c i¡fi¡.nr¡tion rlissc¡rinatccl by it pr,tlsudrìt to tllis paragr-aph, Ill tho casc of informatiott that

thc Ì\yloritor. has bcen advisctl by the Appli<;ants is conlidcutial, thc Monitor sìrall nr¡t proviclc suclt

iulì¡r¡atio¡ tq cr,c:tlitols uulc.ss otllerwise tlirectctl iry tliis Court orort suclt tettlrs as the Monitot'

antl lhc Àpplicnrrts lnity â¡arec,

l.i. 't'tì tS COIJI{'| ORDtjllS that, ilr atl<lition to thc right.s artd protcotíons atlìu'dcrl thc

ñlouitor r.urtlcl'tlrc (lC.r\¡\ ()r fls iìll ofTicel'olthis Cciurt, thc Mollitor shatl ilrcur no liability or

eþligatiorr ¿¡s a rcsult of its trppointrncnt or thc oarrying ottt ol'thc provisions of this Ortlet, savc

nrrcl cxuc¡rt lirr any gross ncgligelìce or wilfulmisct¡nduct on its part, Nothing in this Or'<Jcr shall

rlcrlg,ntc lì'6r¡ tlrc ¡tLotcctions aflìrclccl tltc lVtonitol by the CC-AA or ally applicable legislaliorr.

3(r. 'I'l-lls coljRl' ORDERS that the Monitor, counsel to the Monit<;r aud counsel lo

f ¡t: Applrcuuts shall bc prid thcil loason¡bie l'eos ancldisburscmants, in caûh casc ät their stantlard

¡atus arrtl clrar'¡ies, by t|r: i\pplicarrts as patt of the costs of thcse pt'occcctitrgs. Tlrc Applicallts arc

licrchy alrtlìorizc(l arlrl tlilcctcrl to píry thc accounts ol'tlie Mortitor, cotuuel to tltc Monitor and

c()Lr¡rscl t.e thc Á,p¡rlic:ants on a bi-wsckly basis and, in atltlition, tho Applicants arc hcreby

itrrlltrrr iletJ, truttt: l)t'o l,Lt,1(:r te pny to tltc Motlitot', ctlunsel to the Monìtor alrd counscl to the

A¡r'licirtrts rctuirrcr-s to trc hclcl by thcnr ns soculity tbr payttent ol'their respcotivo fccs arrd

d i sì lt lsontetlts o ttt¡^t¡t tttl i n g tì'r-rlr- tinr c to time.

jt 'ì'llts COUI{.f ORDERS th¿rt the Moritor alr<J its legal counseì s.hall pass their

ircc.y¡ls lì.rr¡r ti¡lo tr> tiurc. ancl iil'tlris ¡lur¡rosc thc ¿lccotrnts of thc Mclnitor antl its legal cottllscl

r¡c ìicr.c¡y r.r:fbr-r.ccl to u jutJgc u1'the Co¡nrncroial List of thc Orltarío SupcÍiol Court of Justicc.

lti, 'l'llls (.Ot.,f('l OltDEltS thilt thc Moilito¡', cilunsel to tltc Mouitor attd coutrsel to

t¡c A¡r¡rlic¡nts sh¿rll bc cntitlcrl lo thc bcnoftt t¡f' arrtl alo ltcrotry grttntccl l chalgc (thc

'',.\rl¡¡i¡listr¡ltio¡l ()lrurgc"¡ rln thc l)ropctly, which cltittge shall not c,rcecd art aggrcgate atnount
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.t'$5 nrillit)r, ¿ìs scoulity t'or tlrcil prolcssioual f'cr:s antl clisbursctnents incuuecl ¿rt thc stantlattl

r^rcs ¡¡(l c¡a¡gcs ç('thc Monìtol uud suclì cou¡rsel, botlt bcforc aud aflet the ntakilrg of this order

irr rcs,¡rcct ¡f't¡csc ¡rrnccctlings, Thc Achninistration Chargc shall have the priority set ot¡t in

polirgraplrs ,l-5 art<l 47 ilcroofì

IN'I'EI{IN,t 1'OIIACCO CLAII\{ANT COORDTNATOR

jt, l'Flls COURT ORDET{S that thc ttolì. Wauen K, Winklor Q,C. is hcleby

¡¡r¡r<ii¡tcrl, on arr intcriur basis until April 30,2019 or as ntay bc agreed to by thc Appliciurts rrntl

thc lyl<lrritrlr (tlre "l¡tcr.ir¡r Pori¡d"), us au otÏuel oi'tho Court and sball act as alt irrdcpentlcnt third

¡r¡r.ty (tltc "lntcr.inr Tohacco Cl¡rinrnnt Coordinator") to assist and to cooldinute the ilttercsts ot'

all [rcr.sons (othol than any clefènclant ol lcs¡roudent, atty of'thcir rcspcctive affiliatcs, lncl the

fctlc¡al, ¡¡.¡viucial und tcrritoliai govcrrrurerrts of Cnnada) in tltesc prooccdings (tlte "Tollncco

Cìl¡rirrralrts") i¡ cotruecfion with t[<; Pencling Litigatiotr ancl any'fobacco Çlairri (the "lntelitn

Drrl ies").

40. fllls COUI{T ORDERS that, during the tntcrirn Poriod, the InterirnTobacco Clainrant

C'i¡r¡r'tlir:at<lr .sltall bu irt libcl'ty to, tln'tol1g otheL tlrittgs:

(a) rctaiu iu{c.¡lclxlcnt legal ct-lunsel and such otltel advisots altd pcrsons as the Intcrim

'l'o5i¡r.:cti Cleiur¡nt Cuortlinatol' r:ousidcrs llccsssary or tlssirallle to assisl him in

rslatiolì to thc Intcritn Dutics;

(b) r;¡ns¡it witll 'Iobacco Clailnants, tht: Mouitor, tlie Applicatrts and othcr ct'editors

arrcl siakcliolclcrs nt' the Applicant, including jn conncctiolr with ally

rcct¡tìl¡lrcrlflatit¡¡s tfiat t[c hltel'irl 'l'obacco Claimant Coorclillator has in rcspecl 0f

the (i) cstaSìishlrrcnt ¡f a cornrnittee of 'fobacco Claimalrls (thc "Tob¿¡cct)

Cllainrlnt Conrmittcc") to corrsult rvith ancl ¡:lrvide input to the hrtcrim'lohaccc¡

Clailnalll Cloorrlilralpl- arld thr: plucctlurcs to govcrll tho firrnration and opcratiun of

tllc lnterirn'fohncco Cll¡irnunt ('orlnrittcc; and (ii) prticedttral lncchanislns to bc

irrr¡rler¡cutcd t6 fitcilitatc tltc t'esulutjon of t|e'fobacctr Claims;

írcc0l)t ¿l ooull lllpointureirrt of'.sirtiil¿tr l'ìntut'c ltl t'cptuscttt clainlatlts with intslcsts

sìulillr'to thc'I'olracco C--lainlaltts irt an¡, ¡rroccctlings ttrrtler lllc CCAA colttltlcltcc(l

[rv a cri¡rp¿rrry thnt is ir co-clclcnrlnrtt tvitll any tif'thc A¡rplicatlls ltt itlly actitltt

(c)
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br'<luglrt by one or rÌlot'o't'ol¡acco Claintuuts, including tlte Pending Litigation; artd

(d) apply to tlris Clourt fbl'advice and directiolìs at such times as the llltct'inr Tobacco

Claitlant Coot'd i nritot' tìt¿iy so rÈqulte.

4t, 't'Ítls COURT ORDERS that. subjcct to au agleerncnt betwcen tlìc Applicans and the

llltr:rir¡ 'l'oþacco Clainlant Coorclinator, all tcasonable fèes and disbursetne¡rts of the lnteritn

'l'r¡b¿rcco Cl¿rirnant Coordíuntor and ìris legal counsel antl finaucial and other advisot's as may havc

becn incurled by lhcur priol to the clate of this Ot'der or whioh sliall bc incttr¡ctl by tlreln in relation

tu tlrc tntorirn Dutics shall bc ptitl by the Applioants oll a tnottthly basis, fìrrthwith trpon tlte

rcndclitrg ol'irccouuts to the Ap¡rlicartts,

42. TÌ"tlS COUR'f ORDIIRS th¡t thc lntclim l'obacco Claiuiant Coordinator shall be entitled

to tllc lrcncfit of and is hcreby gluntcd a cliarge (the "lntcrinr 'fobacco Chlmant Coordinrtor

Ch:rrgc") Õlt tho Pro¡:erty, rvhich chrrge slrall not exceed att aggregate alnouut of $l lnillion, as

.scculity fill lris tccs and clisbursclncnts and f'or thc f'ecs nnrl disburse¡nents of his lcgal coutrsel antt

fìrtanct¿rl ancl otlrcl ntlvisors, in cach cûse iucr¡¡rctl at thcir stunrlartl ratcs and chargcs, both beforc

¿urcl a['tcl' tþe making of this C)rtlcr in rcspcct of thcse 1:lroceeriings. Tltc Interirn Tobacco Clairnattt

Ciooxliuntor Chargc shall have thc priotity set out ìn paragraphs 45 and 47 hereou

43. 'f ltts COUR'I' ORDb,tlS thut thc l¡rte¡'inl Tobacco Claimant Coordinator is authorized to

tlrkc all stc¡rs ancl to do all acts ncccssary or desirablc to carry out ths terrns of this O¡'dçr, includirtg

rlorrling witlr any Court, rcgulatory borf y ol ollter govenlttreltt tnittistt'y, de¡raflrncnt or agency, utttl

tt-l t¿rkc ull such stops its aru tìüçBss¿try t-rr irtcidetttal thcreto.

44. Tl{lS COURl'OI{DBRS tlrat, in arltlitiou to the rights antl ¡lroteolions alforded as alt ofï'lcsr

of this (.loult, thc lntcrinl 'l'obacco Claimant Cot¡rdinalor shall incur no liability or obligation as a

t.esr-llt ol'his appointlnurt or tlic carlying ouf of the provísiotts of this Order, save attd except for

arly gr'oss ncgligcncc or willul tltiscolìduct on his p¿rrt. Nothirìg irrthis Order shall clerogate ft'otil

tlrc ¡rrotcctioris afï'orclccl iì person pursuartt to Scctiort 142 of thc (.'otu'l,s o.fJusticc lcl (Ontario).
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VALIDI'I'Y AND I'RIORIT'Y OI.'CIIARGT,S CRE,ATED BY TÍIIS ORDER

45, 1't-lts COUR'I' ORDERS thal thc prioritics of the Adrni¡ristra(ion Charge, the

lrrtcrinl l.oþacco Cl¿inia¡t Coortlinutol'Charge, the lJirectors'Chargc, attd the Sales and Excise

'['rx Chatgc (collcctivcly, thc "CltÐrges"), its alllol]g thent. shall bc as fbllows:

(a) Fi¡st - Ârlurirristlation Chalgc (to thc rnaxinruln ¿¡m<lrtllt of $5 rnillion) antl the

l¡tcrip 'l'ob¿rcco Clairnant Coorclinator Charge (to the maxilnuln amount of $l

nillion), ¡tari ¡>ossu;

(tr) Second - Dilcctors' Chalge (to thc uraxirnutn atn<lurrt t¡f $16 milliori); ancl

(c) -f hird --thc Salcs i¡rlrl Èxcise 'l'ax Churge (to thc tnaxitnuur ûnount of $580 nr illion)-

4(;. 'fl-llS (:OURl'ORDBRS that thc tìling, r'egistration or pcrtì:otion of the Charges

s¡all not lrc rcc¡uirurl, urrcl that tltc Charges shall [:s valid aurl e¡lt'orccablc fbr all purposcs, ittclucling

irs ngainst nrry right, fitlo or intcrcst tìleel, rcgìstcrcd, rccor{lcd ot perfectod subsetluent to the

(,ihalges coming into existen0e, notwithstanding any such thilulc to file, legister, rccord or perfcct.

4't . Tl-ttS COURT ORDËI{S that each of the ChaLges shall constitute a charge <¡n tht:

Prgpc¡ty a¡lcl such Clralgcs sliall lank in pliority to allothcL sccrttity inlcrests, hrtsts,liclts, chùrgcs

c¡cuulbra¡ces. nncl claitns of sccurctl cteditot's, statutory or otlterwisc (collectively, the

"oE¡rcul¡þ¡.anccs") in tìrvour of arry Pcrsou in rcspect of such Propcl'ty save alrcl exccpt for:

(a) ¡:u¡clrnse-l'uuney scculity iutcrests or thc oc¡ttivaletlt seculily intet'ests undcr vat'icltts

¡l.oviucial lcgislation ¿rr¡cl financirrg leascs (tlrat, fol gr€âter certuinty, shall not

incluclc traclc payables);

(b) statutory supcr,¡rriolity dccmocl trusts ¿urd liens t"or r.rupaid employee sourcc

<leductìous;

tlclllretl llrsts ancl licns lilrany uupaid ¡rettsion colttribution oldeficit wilh rcs¡rcct

to thc DB fllans, thu D(l Plan (as such tclnrs alc delinc<l ill the'llrauvcttc Aflìdavit)

atrcl arty of thcr Allpliciults' othur ¡rcusiun lllans, [rut only to thc cxlsllt lhat ¿¡n-y such

(c)
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cleer¡ecltrr.rsts aucl líctts ¿rrc st¿ltutot'y supet'-pliolity tlcernecl truSts attd licns afftlldcd

priority þy statutc ovol all prc-cxistirrg lì,nctnnhrattccs granted of crcfltcd by

cOrrtraot, ltrcl

(d) [ic¡s f'ol.un¡llitl nrurricipal property tuxcs or utilitics that alc given lìr'st pl'ior'¡ty over

other lietrs by statutc,

4g, TFIIS COLiR"l' ORDERS that excc¡rt as otherwise expressly p[ovid€d for het'citt' ot'

¿ìs ¡lay lrc upproved by this L'ourt, thc Appticants shall trol gratrt any Encutrtbranccs over any

l)ropcrtythatrankin¡rriolity I<t,olpat'ipus.\Lrwitlr,anyofthc(Jharges$tllessthoApplicatltsalsc.r

.ìrlaiu t¡c prior. written conscnt of thc Monitor ancl tlrc bcncficiarics of thc Chargcs affected

thcleby (cotlcctivcly. thr: "Chargces"), or fiu'thcr Ortlcr ol tl'lis C<¡urt.

4r.). :fllts COtjRT OIìDERS that each of the Chargcs shall not bc rerrdercd irrvalicl or

u'e.tbrcc¿ble aucl t¡c r.ights aud re,metlics of ths Chargees tltelcullder shall not othcrwisc be

linritcd or i¡r¡raircd i¡ ¡lry way by (a) the petrriency of these proccedings and the declarations of

irrsolvcucy matle hcrcin; (b) any application(s) fbr bankruptcy ordcr(s) issued pursuant to thc

Ilt*rkrtt¡stc¡, cl¡tl [nsolvcnc.y .4cl ("BIA"), or al'ly bartkruptcy orcler tn¿ttle ptlrsuaut to such

a'¡rlications; (c) thc filing of tny assigrrnrcrtts tbr thc gcueral bcncfìt of crcditors madc pursuaut to

tlrc BìA; (d) the provisio¡s of alry t'eclelal or pLovincial statutcs; or (c) auy rlegativc covettants,

¡:r'olríbitions 6r r,rtScr sirrilnr'plovisions with res¡lcct to borrowings, inourring tlebt or the crcatio¡r

ttf [r]ucrr:tbr.ârìces, corrtailrctl in any cxistitrg lo¿rn clocutllt;ttts' lcasc, sublcasc, ot'fer to lease or othcr

^grccr',rt 
(collcotively, au "Agrecmcnt") whish brnds thc Applicants, and notwithstatrdiug atty

¡rrovisititr to thc uotltrary itt atty r\greelnctrt:

(a) t¡c r:r.c¡tio¡ of thc ChaLges shall uot creatc ot bc dcctnccl to oonstitutc a brcach by

thc Ap¡rlicaut's of atty Agrcclncnt to which it is a party;

(b) rt¡lrc e1,l¡e C¡argcos sh¿ll ltavc atry liabilily to alty Porson wh¿ìtsocvcr ns a t'esult

¡f ¡uy brcac¡ of arry Âgrcerncrrt cut¡sccl by ol Lcsultitrg lìrlru lhc crcation of tlrc

Cllrargcs; ltrtl
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(c) t¡e ¡layrricnts ¡riulc by thc A¡:¡rlicanls pursuutrt to this Orclct and thc granting crf thc

C¡ur.gcs ¡¡g ¡gt ulrd rvill rrol crlnstitutc ¡rt'elèr'cr-tces, frattdulent corrvcyrlllccs,

tr.a¡sfi:l.s ¿rt ¡nrlcrvrluc, o¡r1>r'cssive condttct, or othet' challengeable ol voidable

tnrnsactioll.s uttrlct' atiy applicablu law.

50, 'll-ltS COUI{'f OIìDEI(S that any Chargc clcatcd by this Otdet over leascs of lcal

pr.o¡rcrt¡, iu Ctanada slrall o¡ly bc u Cìlralgc in thc Ap¡rlicall(s' illtcrcst in such real proporty lcascs.

S[,RVICE AND NO'I'ICE

51. 'fFlls COtlll'l'Ol{l)liltS that tl¡c tvlonitol shtll (i) without dclay, pubiìsh in'fhc

Clçtlc r¡¡tl Mail (Natiorrnl titlition) lntl l,a Pressc a ¡rotiçe corrtairring the infol:natiou prescribcd

*rclc¡.the CjCAÀ as rvcll as thc dtlc of'lhc Conreback lvlotion (as dcfinccl below) ancl advising oI

r¡c ¡ppoi¡tlrrc¡t qf tllc lntcliur 
-l.obucco 

ClaiLrrant Coot'clinatot', (ii) withirr Iìve days a{lc[ the datc

ol"this Or.rlcror.rìs sor.)n nsrcusorrirtrly plaoticalrlctltercnficr', (A) makcthisOrdetprrbliclyavailablc

i¡ t¡o ln¡t¡¡cr. lllcscriberl unclel thc CC^A., (ß) sentl, in tlre ¡lrescribcd ttrartlter, a ttolicc (whioll

s¡all include tfic tlato ol' tho Corlrcbuck lVlotion) to cvcl'y knowlr crcditor whO has a cluinl

(co¡ti¡gorrt, clrsputccl trr othcrrvisc) agninst the Âpplìcants of tnote than $5,000, except with rcspect

to (l) Tobacr:o Ctl¿iinront.s, irr which cases thc Mottitor shall only send a notice to the Interitn

'f0lraccr"r Clirinrant Coonlinatol and to counscl of t^ccorcl in tho applicable Pcrlding Litigation (if

a¡y) a¡d (li) irr t¡c ca.sc of'bcrrciìci¿uics ol'thc DII Plans, tho DC Plan (ns suolt terlns dre dcfìrlocl

irr lhe '['llruvetts r\tlclavit) ¡rr<l auy of thc A¡rplicarrts' othcr pension plans, ìn which case thc

M6rrit.r slr¡ll o¡ly senrl l rurtìcc rt¡ thc tlustecs of cach of thc DB Plaus, the DC Plan antl thc

A¡rplioa¡ts' ot¡or.¡ru¡.si6¡ plalrs. ald lhc Ilctlaitc Quó[rcr;, and 1C) prcpât'e ¿r list showing the ttamcs

n'cl ildclressçs of thosc ul.cclitors a¡rrl thc cstir:rated ùnrouuts of those clitittrs, and makc it publicly

avail¿rble in thc plcscribud rnaunr:r, ull in ucctltdauce with Scctio¡r 23(lXa) of thc CCAA artd tlte

rcgulrrti6¡s ura¿c thel.c¡urlcr, '['lre list ret'ercrlccr.l iu sul-rparagLaph (C) abrlve s{tall trot i¡lcludc tlte

tì¿tìtcs, .¿r¡.csscs r)r cstirnatcr¿ ¿l¡)()t¡nts o('tho clr¡inls ot'thosc urctlitrlrs wlto arc irldivirJuul-s 0i'âlly

¡lct'sottal intbt.lnatioll itt rcs¡rcct ol alt intlivitltral'

fl., 't'f ljs (_'otJl('l'oliDlil{s tliat rr0ricc t'l'llrc u¡t¡rointrncnt <lf'tltc lrttcri¡n Tobacqr clailllallt

(.|¡9r.<lirr¿rtt¡r sIull þc ¡rrçvirlctl tqr tìlc'f'obucco olaitttattts þy:

(al llolicc()n tlìo Cirsc Wcl¡sitc (as rlulirrccl lrcrcin) ¡rtrstcd hy thc Monitor;



(b)

(c)
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arlvcrtisc¡rc¡ts prrblìsficcl witlr¡ut ticluy try tfie Monito¡ irl T[e Clobc allcl Mail

(r*N¡tiu¡al Ë,clitio¡) allrl La l't{.:sse, rvlrir:h ¡tclvertisctncnts shall be in adclition to tltc

arlvcriiscrlcrrt requitcrl untlor ¡ralagra¡lh 5l hclcotl and which shall be tutl on twt-r

luolì-collscculivs days fbllorving tlie tluy on whiclt the advettisetnent sct out ilt

pat'itgt'aph 5 I i.s run; trttl

rlelivcry lty llrc r\pplicrtnts of a copy of' tltis Ordel to coutrscl of record in thc

r¡r¡rlicat>lc l)cnrlirtg I-íti¡¡atiort, rvho shall thereafter (i) post noticc o{' thc

aplloirrtrncnt ol'thc lrrtcrim 'l-oha<.rco Cllaítuant Clootclinator on thcil' rrispect¡vc

wcbsites n¡ci (ii) cleliver ur.¡ticc of thc appointntont of the Interirn'l'obacco Claitlrant

Cloor<l i ttatot' 1o eitoh rellrcsctrtati ve plainti f'[

53. ]'t ils clotJll"t' olìDtil(s ttrat noticc ol'any ruotions 0t othsr proccctli[gs to which

thc J'obacco Cliiirrr¿urts ur.c r:utitlstl ol Lct¡uilccl to receivc itt these ÇCAA ploceedings atlcl itr

r.cs1:ccl ol lvlriclr the f¡rtcr.irit'l'trbacoo Cl¿ltr¡anl Coolclinator has tlte authority to represent thc

Tr¡b¿rccs Cllai¡ralrts ¡ray bu scrr,<;d on thc lutcritn'l'obucco Cllaitnant Coordinator alrd, unlcss the

Cìoul't has ordcrcrl sr¡me olltcr l'olrn ol'sctvicc,:iuch ssrvicc will constitutc sulÏcicnl, licrvise alìd

nny lurther scrvicc orr'I'olrncctr C]lai¡¡itnts is tlispcnscd with'

54. ',t'l-lts clouR'r ot{DERs that rhe D-scrvicc cui<Jc of thc conrnrerciat List (thc

.,Guitlc,') is nlipr.ovccl and arioptcd by rcl'crcrrcc hcrcin antl, it't this proceeding, thc sct'vice of

rkrcuurc'l$ rrra<le rr accoLcl¿rrroe rvìth thc cuiclc (rvhiclr cau bc tbund orr the cotntnercial List

lvollsite at hullr/.lu,rvrv ()n.t-l-r-r'i(rüo!u'ts.cit/,s-cj/¡rraçlu-s4uaçllçç:dircrlgu$1tlt'orì(o/s¡i.oryicc-

sqrffrfrC ) shall bc v¿rlid artd cl'l'cctivç service. Sublcct to Rulc 17.05 this Order shall conslitL¡tc

i¡¡l,rtler.fbr substitutctl scrvioc pr.rrsuant to llule 16,04 oJ'thc Rlrlcs of civil I'rocedu¡'e. subjcct to

Itulc 3.01(cl) of thc fìules ()f Oivil P|uccrlurc and partgraph l3 of tlte Cuidc, scrvice ttf tloct'ltrlcnts

iu ¿u:cor.claucc with thc Crridc will tls cl'lectivc ou lrarrsrnissirin, This clourt furtlter orders lhat a

1^sc Wobsitc sha¡ trc csttblisJrctl by tlrc fvlonitot' in rucordancc with thc ouicle with lhc tbllowittg

LJI{1.: http:ií-t-c,¡uuu!lr.fiiLlorlstllliìU"11¡ttriittt¡rct"ti'tllolrirl¡crr ("Casc Wcbsitc")'

-55. 'filts COLII('t'olìl)lil(S th¿rr if'rlrc.sclvicc or di.stributi0n oi'clocu¡1lertts itt

irr.:*rrrl¿rrtcc with tlic (ì¡irlc rs not plrìcticabìo, thc Aplrlicirnts ancl tlrc Monitor rtc at liberty to scl'vc

tl¡,tlìslr.iSuts this (h'rlcr, any,ollrc¡ lrrtrtcri¿rls ancl oltlers irr lhcsc ¡rLocccditrgs, atrtl atty lloticcs tll'

t¡thcr.c.r.lcs¡;errtlcrrcc. ¡y lirrlvirlrlirr¡1 trLrc co¡:ics thclcof'lly plc¡laitl tlrtlirtat'y tttetl l, cottrícl,
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porsorìal clelivcr.y, fäcsirlrile or other elcctforric transurission to the Applicants' creditors or other

i'lcr.ostccl partics at thcir, lcs¡tcotive addrcsscs as last sltown clu tlrc records of the Applicants urcl

tlrat arry suu¡ servicc or rlisttlbution by couricl', pcrsonal clclivet'y, facsimile or otllcr clcctrtlnic

tr.iursrnissi,rr sirall hc tlocnrccl to bc lcseivccl rrn the <latc of'lbrwar<lìrtg thcfcof, oI if selit by oldinaLy

uuril, {ttt tttc thiLtl [rusirtcss tlay uficl rrlailing'

-56. "t'llls (lout{'l'oRt)llRS thnt thu Âpplicants arc autholizccl to rely on the troticc

pr.vì¿cclirr¡lalagra¡rlr5l toprovírlcuoticoof thcct¡tltcbackllrol'iotttobelteartlonadatstobesct

by t¡i.s Cour.t .tporì thc grantirrg of ttris ordcr (rhe "conrcbacl< [\{otion") aDcl shall only bc roqtrircd

tr) sor.vc 
'rr¡titr¡r 

trratcliirls lclating to thc conrcllack lvlotiott, itr acconl'¿nce witlì tlte culdc, trPtirt

tlrosc ¡r1r'tius ivlro sotvo ¿r Ngtrcrc ol' Ap¡rcalatrcc iu tltis pLoceeding prior to thc tlatc of thc

(ìolllcback Moliorr,

5-/. ]'HIS CjOUI{'l OtìDIrttS thot thc Mouitor shatl ü0ätc, tuaintain aud upclutc as

rrecessÍrr.y ¡ list 6f irll pcrsols ap¡rearilg iu persou or by couttsel in this proceccling (the "sct'vicc

l.,ist',).'l'hc Mo¡itur shall ¡rost the ScrvicE [,ist, as trray be qldatcd tïorn time to titre, on the Casc

Wcbsitc as p¿rt.t of' thc public lllatcri.rls to be lccotrlcd thereoll in lclation to this procccclttrg'

N()rwithstaucling tho lilrcgtriug, thc lvlouit¡¡r' shall h¡rvc nri liability iu res¡rect of thc ocottracy of'or

the tirncli'css of r¡akirrg any c.lianges to thc Sulvior: List. Thc Monitor shatl lnanage thc schcduling

of allurotiotts thut itt'c Lrl'ought in thesc ¡rloocedittgs'

5g. TI,lls couRT oI{DERS rhat rhe Ap¡llicuilts arrrl thc Monitor arrd lheir cotruscl

aro ilt liberry ttl scl.vc ol.clistr.ibute this ordcr, auy othcf matcrials aud ol'ders íts lnay be rcasonably

iocluirccl in thesc pr.occcdìrrgs, inclurling auy rurticcs, or othcr colt'os¡lonclencc, by ftrrwarclittg tÌuo

cu¡rics ther.c,f 5y clcctrorrio rlrcssagc to tlrr: Applicants'olcdilors or other itltorcste<l ¡lat'tics a[cl

thr:ir.aclvisurs. fìor grcfltct,ce|taiuty, any such ciistlibt¡tion or scrvice shall he dcelttcd to bc ilr

s¿tistì¡ction of il h:gal 0t jru-itlicaI obligation, anr] notice rct¡niLcD-tctrts withill tlte ttrcaniltg of clausc

3(c) oi't¡<.: I.:.loctltlltic (-lolt'ttltcr"cc Pt'otccrtiorr l{r;gulatiotrs, lteg' 8100 2-175 (SOIUDORS)'

( llrNlÌl{'\l ,

,5g. 'fllls CO[-]ll'l ol{l)EIìs that tlrc Ap¡llicants oiths l\4ollitol'rìlay tì'olll tir¡rc to titttc

ir'plv tcl t¡is ('1¡trrt r¡ ¿rr¡c:lìcl. r'ir¡y, srrpplcnrçnl oL rc¡rlacc tlris Ortlct'tlr t'tlr atlvicc itncl tlit'cctitlns
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cclrlcut.¡irìg thc clisch¿u'13c ot' thcil lesllcctivc porvct's aucl dutics untler this Order or thc

i rrl ut'¡rt'ctutiott ttr it¡r¡rlicttt it>rt trl' this Ortlcr"

(r0. 'lillS COUltl'OI{DEììS that ilothing in this Order shall prevent the Monitol fì'oill

ac(irrg as an i¡tcl'iu1 rcccivrJr', ir looeiver', u lcccivcr aud urauagel', or a trustec in bankrttptoy 0l'tlte

Âpplicttrrts, lhe Busincss or tlre Prtrltct'ty'

(rl. 1'l-ltS ClOt)R1'ilF.R11BY RF,)QtJnSTS tlre aid ancl t'ccognition of ilr]y court,

t¡i5utr¿rl. r.cgLrl¡to¡y er uclnrinistlativc lrocly hnvirrg jirListliction itr Cattada, in the Unitctl Siatqs ol'

trrry 6llrc¡ c()t.ltrll'y, tu -riivc ct'['eut ttl this Orcler ancl to assist the Applicants, the Monitor arld theit'

r.cs¡rcclir,0 agcuts i¡ callyiug out thc tcnns of this Ortler. All coutls, tlibutrals' regttlat<lly ancl

ncllninist¡-ttivc boclics alc lrcrcby rc-s¡lcctlirlly lcc¡ucstcd to tnakc st¡clt ordct's atrd to llrovitle such

¡r$sistu¡ce to thr: Applicalrts tntl to tlìe Mouil()t) as atl olTcer of this Cout't. as nlây bctteccssary or

clusil.¿rtrlc to givo clTgct to llris ()r'clcr', tu gruut ropresetrttrtive status to tlte Morlitor itt atty fir[cign

¡rrpuccdi¡g,, gr'lo assist tlrr: A¡rplicants attl tltc Nk¡nitot'arrcl tlteir respective ageuts irr can'yíng out

thc tcrurs ol'this Or<ler.

62. 'l't lls COUIìI' OllDF.lìS that e¿rr:h ol the Applicants nncl thc Mr¡nitor be ut liborly

arrcl is ftereby ¿ruthorizecl artd curll<rwcrecl to lpply to any cotlfl, tribunal, regulatoly or

¿rdrlriuistrativc ¡ocly, whcLcve¡, focated, tbr' ilrc rocogrrition of'this O(lsr antl for assistancc itr

can.ying ()ut tho tcrnrs ol'this Orclcr, alt<l that thc Monitor is artthoriz.cd ancl etnpowcrctl to ¿ìcl íìs tI

rc¡rr.csc¡t;rtivc ìu rcspcct ul'tìrc withirr ¡rrocccdings t'or the purposs o1'lraving tltcse procccclings

rccogttizccl irr a jurisclictiort t-rtttsitlc Cullatlo'

ô,1. 'l'l llS COtJ f{-t' Ol{D|jl{S that auy intcrcstcd palty (includitrg thc Applicants, BA"l',

IIA'I'lF, ¿¡cl tltc Muuìtor.) rrray a¡r¡rly to this (lourt to vâr'y or amcnd this Ortlcr oll lìot lcss than

se ver (7) duys^ rrotit:c to arìy otìrcl party or parties likely to bc aitectecl [ry thc'otdet' sought ot' ttpott

srrch r.ltlrct' ttotiuc, il'atry, a's thìs ()or-trt tttay ctt'tf ct'

64. 'l'l:llS COlJflT'OI{DIìRS lhflt this Or<lcr md all tlt'its plovisiolts arc cfI'ective us o1'

I 2:g l ¿r. ¡1. [:.astc¡¡ Stalrcl¿¡ cl/Dayiiglrt 'l'irnc t¡n thc clatc of' this Ol'tlcr' (tlre " Efl'cr:tive '[inre ") artd

tllltt [ìrlu tllc l,it'l'cctivc l'iulc to thc tirnc r¡f'thc glantirrg of thrs Ordcl any acli0ll takctr clr l]oli0c

grycrr lty n¡),c¡ctlitg¡ ¡f'lhc Applicarrls ttr'hy ittty r¡thct'Pcrstllt tct ctltrtrlcncs ol'ctttttitrue atty

crrlìl.cc¡ncrrt, r'calization. cxcculion r¡r othsr rcrnccly of ittty kirltl wltatsocvcl agaitt.sl thc Applicant,
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t¡e property, the Busines.s or thc fuucls depositecl pursuant to the Deposit Posting Order shall be

cleetned not to have beett takelt or givcn, us the case may be'

SIIPERIMCOURTOT
EillERED

JUSnCE

(xrn
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.ltrísdiction

Âlbcrt¿l

llritish
(Ìllun:bin

lvlu nìtol¡a

Ncw
II rt¡rrsvic k

SC}IEDULIi "A'I
P¡JN DING LI'I'IGA'TION

l'ilc D¡rtc rQ

(lourt li'ilc Nr¡.

J r¡rrc it, 20 I 2;
r?0r-07314
(Calgary)

l'l¡¡ í ¡r titf(sì

llcr ñlrrjcsty in llight ol
Albcl'La

I f cl Mrr,jcsty the ()uccrr irr

Liglrt ot' ì3titish (loluntbin

IIcr Mrrjesty lhe Quecu in
riglrt ol thc l)r'r¡vince of
Muni(clba

I Icr N4ôjc$ty thc (Juuctt in
riglrt ol'Ilrc l'rovincs ol-
Ne rv lll'r.utsrvick

Defcnrllnr(s)

Altrin Gloup, lnc.; B,A,T In<lustrie.r p,l.c,;
Iì'itish AurericnI Tobacco (lnvcslnrcrrts)
t.inritcdi lìritish An¡cric¡u¡'ft¡txcco ¡r.l.c.;
Canndinn -l-ob¡rcco Marurlaclurers Cçuncil;
C¡rteras lìrlllrru¡urs l-iruited; lurpelial'l obac¡:o
(larrach [.iuritecl;,1'l'l-M¿cDonnld Cor¡r.; l'lrilip
Morlis lrllcnrntiorral, lnc.; Plrilip Morri.s tJSA,
lnc.; lì.J, lteyrrolcls Tobacco Courprny; R.J,
l{cynolds 'fobocco lnlernalionnl, Iuu.;
Rotlnnans, lJsngon & Hedges lnc.; ¿¡nd

Itothnrans lrrc.

lurperial'lìlìracco Canada l,inriled, Rothnu¡ns,
llenson & lledges luc., Rotlurans hrc., JT'l-
M¡cdonlld Corp.. Conadinu 'Iobacco

Matlr lactu¡'crs' Counr;il, ll.A.'1" ln<justrics p. 1,c.,

Br'ítish Auericsn Tt¡bacco (Irlve $tu¡ùr¡ts)
l,irnircd, Carrçrns llothnrans Linlitcd, Plrilip
Morri.s lrtoorporated, Philip Mort'is
lrtfcrrrrr(ionul, lnc., R. J. Reyuolcls Tobacco
Cornparry, R. J, Reynot<ls Tobacco
IuÍctrìnlional, Inc., Rorltnrans Interrrntion¡rl
l{esrrnrcll Division ald l{ycsckks p,l.c,

Iìolhrnans, Ilcnsort & I-Ieclges lrrc,, Rotlrnrorrs,
Inc,, Altrin (ìroup, luo,, Philip Morris U,S.A.
Inc., l)hilip Morriu L¡lernatio¡rnl, lnc,, J'l'l-
Macl)on¡tld (lorp., R.J, I(eytrolds "f'obacc¡¡

(ìorrrpany, It.L lleynolds'l obncco hltcrtra(ion¡l
Irrc., lrrr¡rcrial 'l'obacco Can¡rdr f,imitcd, Drilislì
À¡lu'ricnn l.obacco p,l.c., Iì.Â.T lnclustrics

¡r.1.c., llritish A¡¡lerioal¡'l obacco (hìvcstulenls)
l.irnitr:d, Carreras ltothrnans [,imitcd, ¡rnd
(.la rnd ian' I'obacco Manufac turcrs' Cctunc i I

l(othnt¿uts lnc., l{othmaus, Bguson & Iledgcs
lnc., Colrctas Rotlrrttuus Linritod, Altria öruup,
lrrr:,, Phillip Mr¡rris U.S.-4, Inc., Pltillip MorrÍs
hrlcrrr¡rtíonal I¡10., J'l'[-MocDonnltl Corp., Iì..1.

I(cynrrkls 'l obacco Cornpuny, l{.J. Rcynold.s
'l rrtr¿rcco lntcnralional lnc., lnrpclinl 'l ob¡ui,:r;
Canada l.irrritcrl, ßr-itislr Aluclicarr'fobrtqco
p,l.c., l).Â, l. hì(lustriùs p.l.o., llrilish Anrctic¡ut
'lì¡llacco (hrvestlncnts) [,irniled iìrxl (.'ilna(li¿ln
'I r¡bilcco ir4iutr¡fhclur'ers' Cortncil
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¡'la¡rliff(\)

^ltor'rìcy 
(ìcltcral rrt'

Ncrvlìrunrl litrttl arlcl

I ¡Lrratlot'

llcr lvlajr-'.sty llte Qrrcerr itt
I(iglrt ol'tlte I'Lovirtcc ol'
Novir Suolta

llcr iVlajcsty lhc ()rrccrt ru

ríglrt of'( )ntirrio

fIcl iVlrrjt;st¡- llx; ()trr:t:rt irt

righl ol'thc I)rtrvirtcc rll
lr lincc l-rtlrv¡r rl lsìlrtd

ìrrocurcrrL génúlitI tltr
{.)r trihrre

Defeudarr t(s)

llotlurrans Irtc,, Rolhtnaus, Bcttsott & lletlgu,
Inc,, Ca¡r'ulas Rothnritns Limitcd, Âl(r'ia (ìrottp,

Irrc., Plrilip Morlis USÂ lrto, Philip llloLris
fntcrnâliol¡rl lrrc., Jlfl*MacDottald Coip., l{J

[{cynokls 'l <rbacc<.r C-ionr¡rttrty, RJ Reyrtolds
'l'r.¡bar,:co Lltcrnation¿tl lnc., lnr¡lcrill ^l'obucco

Clrrird¡ Liulite<J, IJlitish An¡or icart 'fobncco

¡1.1.c., Iì.4.'l' I¡rdustrics p.l.c, lltitislr Atrtericn
'lol¡rroco (fuvcstrnents) Limitccl and Canudialr
'f obucco M¿lrruliìchrrers' Council

Roflunttns, ßcn.son & Ilctlges It:c., Rer(lulritrts

hrc., Â[lria (ìror.r¡r, luc,, l)hilip Morlrs L].S,¡\,
lrrc, l'ltrlip Vlorris l¡ttclnntiÕttíìl htc., J f l-
Mnu[)onakì Co¡r., It.J. Rcyttolds']'otracco
L:() nìplln y, tt. J. I{oynu kls Tot:¡¡cco llìtlìtirlíll iolìít I

Iuc,, lrrrpcrial 'lìrbacco Cauacln Lirnitctl, llritish
Anrcriçart'l'obocco p.l,c., B,A,'l' lndttstrics
p,t.c., British Âruerionn Tobncco (lnvestnrcnts)
t.imited, Can'er'¡¡s Rotlrurans f.inlíted and

Cl aua<l i ¡rrt'l'obacco lvlanulììc t t¡rer$' Couuc i l.

flollrurans Irrc., Rotlruraus, Bettson & È1r:dgcs

Inc., Carrera¡^ ltothnraus Linrited, Altrin Clttup,
f nc., I)hillip Morris U.S.A. lnc,, l'hillip lvlorlis
Intematiorral lno,, .l'l'I-MacDonal<J Coç,, l{.}.
fteynolds'l'ob¡cco Conrpany, ìì..J. lìcynokls
'l c¡bacco Intcrnntiortal fnc,, lnrpcrinl l'obooco
Can¡tla l,inrited, British Ârnuricau'l'obacco
¡r.1.c., Iì.4.'l' l¡rduslrics p,l.c., lìritish Autclçirrt
'l-ol¡¿rcco (Irrvclitnìcr1ls) Linlited and Canadian
'ì'r.¡bircco M¡rru lìlottrrers' Council

llotlutiotts, lìcnson & lledges fttc., ltothnttrns,

Irrc., Altria Group, Inc,, Philip Morris U,S,A'
lrrc , Philip Morri.s Itttr:rni¡tional, Inc,, J l-l-
lvl¿rcDonald C'orp., Il.J. Reynolds'l'ubauco
('crrtr¡rarty, l{.J, l(eynolds 

-l'obacco 
llltet'tratiortal

Iuc., lnrpeliirl 'l otrncuo Canada l-ilrrited, lJrilislì
Alucricrn'['obacco p.l.c,, U,,4.'l' Irtrlu.stries

p,l,r:., lìr itish A¡ncrican'l'obacr;tr (lnvcstrncnts)

l.iuritc¡1, Carrer¡s llolhnralrs Li¡rlitcd, a¡ld

Lìon¡<lran I'olr¡cr;tl Manrrlitc tul ers' Counc iI

lrn¡rcrjol lobacco Cannda l.irrtitóc, Il.^.'l'
lrrrJt¡stlics p Lc., llr itislr A¡rcric¡rr 'l-obuucr¡

(lni,rrst¡rclrts) l,iuritu<1. (lnt'r'clatq l{olltulitls
I-iuritcrl, Ilt¡rllnuurs, llcrrson & llcrlgr;s, l'hilip
lvlollis LJS,,\ Inu., lhilill Mun'is Inlr.'r'rratir¡rr;rl
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t] l'<lb¿¡cco C lnÌnr Litirrntion - Ccr l'icrl nnrl Pror¡oscd

Defcudnnt(s)

lnc., JTI-M¡cDon¡rld Corp,, It.-1, lìcynoltls
'l'ohrco(r (brtr¡rany, R.J. I{eynokls l'oìli¡cco

lrttcr'rtntiounl, lttc., cl Conscil Curlnclien <lc

Frrbricnnts des Produits clu'l'ahuç

Rothntans, Benson & l-ledges Inc., Rolltntntts

lnc,, Àltri¡ Gtotryr. Ittc, l'hili¡ Mortis

lntcrnalirtnal, Inc., l"fl-lvlacdorrald Corp', ll.J,

l{cynolds I'obacccl Cotupalty, lt,J Rcyrlolds

Iobacco Intontationnl lttc., hnperial Tobacco

Clanncla l,inriled, British Amelicali Tollncco
p.l.c., ß.,4,.T ln<lr¡stt'ics p.l,c , Iìritish ¿\nreLicatr
'l'obaoco (lnvestt¡ìerlts) I.irlrited, (llrrrcrns

llothruaus [.irnited, nnd Carladinrl'l'obocc:tr
ful anu f hcturcls' Couucil

Actiolrs

Ju ris¡Jict ion

Slrk¡ tr:l¡cu'alt

llilc I)¡¡tc &
Crlult liilt'No,

l'laintitf(s)

I hc (iovct¡ltttcrtl ol'
Snskitlcltcrvit rt

,l rr ristlictiort

All-rcr ta

l] ri trsh
('olurt¡l-:iu

I I ritish
llolLrnr[¡irr

1lìepr'cscrtl rt(ivt')
Plaintf ff

l .iltla lJor'irltt

.ft-rhrr Sr¡itlr
(ir k a, Kcrtltcth l(rrigtrt)

llnr lrala I]oul írssa tttt

bclrllf' ol' tltc Lst¡rlc rrf'
Milr:htrll I)avid lloutnssn

Dcfcrdnnl(s)

C a natliu¡r'l'ohaoco Manu t-ac tu rers' Cou I rc i I,

B,À.'I Induslries ¡>.1.o,, llritiuh Alttcrioall
'l'otracco (luves(ructtts) l.i nr ilcd, Bt itish
Âlrrcr icarr 'I'obacco 

¡r.1.c., lnrperill 'l-obac.co

Canada ,l-iuritcd, Altria Çroup, Irrc., Phillip
Monis Incorporated, Phillip Monis
hltcnìatíotu[, Inc., Phillip tvlorris U,S,A, Itro.'
It,J. llcynolcls'lirb¡rcco Cornpatry, ll...f.

l{eynolds'l'ottuoco, Irrlerrta(ional, l¡tc,. Corrcrn$

l(oÌl¡nrans I.irnitcd, JTI-lvtacDotrald Corp.,

I{ollutraus, ìJcnsort & tleclgcs lnc., Itolh¡ttans

lnc., Il.yosckks p.l.c.

lrrrperinl 
-lohaoco 

Cauadn Lttl.

Inrperial'l'obacco Carlatla t,inlitcd, I].Â.'l'
Incl Lrstries p. Lc., JJritish Atrlericatl'l'obncco
(hrveslnlerìts) Limited, 13ritislt ÂnlcLicnn

l'r¡bacco p.l.c., r\ltria Croup' Inc" I'lrillip
lvfon'is luter¡tatiooal, Inc., Plrillip Morris
lJ.S.¿\, Iuc., R.J. Reyrtoldri l'tlb¡¡cc<l Culnpirny,

lì,.1, Iteyrroltls't obacco lnlcrrtlliotta[, lnc.,

L'nrr'cras llo tlunalts l,i tlì itcd, J'I I' Mac[)orr¿r ltl
C)orp,, Rtltbman$, llett$olt & f,Icdgcs lnc,,
lì,ut[tr¡tt¡ns Inc,, lìycsckks p.l.<: urttl Citnnrli¡ll
'l-t¡b¡coo IVlfl nul¿rctrrrcrs' Cr¡unciII

I

I Ii,rr,,,i,/\rìr\:¡ ir:ì¡r i(,1)ir(:(.r¡¡rÌc.:rnrl (it¡cr,tsltutl¡rttitrtslìtrritr:tl lritr',;tx:cntql(¡lsq(l lirrtlrtltis¡tc(itlll.
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Defenda¡tt(s)

I n r¡rer i n I'l'o[r ncco Cir rt¿rd tt Linited, ll. Â'.'l'

lndustries ¡r, Lc,, Bri t ish z\¡ttcrictln'l'obauctl
(l nvcstnìL:rrts) [,inrited, British Anicrict¡t
' f'ol¡r¡cco p.1.c,,,,\ltril Croup. Irrc., Phillip
Monís lntcrnntiottal, Inc., Phillip Morris
IJ.S.A. lnc., lì .1. lLeynolds'l'obncco Conrpany.
lì,,1, ll,cyuoltls'l'obacco l¡tlerrtatiortal, Inc.,
(lirrrer as Rotluuar rs l.iulited, J'fl -M ¡cDon¡rltl
Corp,, lìotlutn¡rs, Bcrìsou & l'lr:tlgcs lrrc.,
I{othr¡tan.s lnc., Ryesekks p.l.c, arrtl Canatli¿rll
'l'obacct¡ lr4auul¿rcttrrers' ()ottncilr

Cnnadi¡n Tobacoo Manulitc tur'crs' Cotr¡lci l,

ß.4,'f Irxfirstrics p.l,u,. f]rilish Àrncrir-:alr
'l'<.rbncco (lrrvcslnrørts) l,.inritcd, [Jr'itistr

Â¡rroricnn Tob¡cco p.l.c,, I rupcrial Tobac,co

C.ìirnnda l-inriterl, Altrilr ('ìrorrp, f nc.. l'hillip
N,forris lrrcorporâtcd, lìhillip Morris
hìtenìillional Inc., Phillip Morrís U.S.A, lrtc..
I{.J. I{eynokJs'l olrncco Corrrparry, R.j.
ftcyrrolds'l'obucco, I¡rlcrnational, Ittc., Cttrtoras
llotlrnra¡rs Lirnited, J'l'l-MacDolrnld Cor'p.,

[{othnrnn.s, lìcnsort & Iledges [nc., llothnrans
lnc ancl ltyosekks p.l.c,

Carradian'fobncco lvl¿tnt¡ titc tuters' Counc il,
t]..A,'f In<lu.sties p,l,c., Ilrit¡slr Ànrerican
'l obacco (lnvestrno:nts) Linited. Britislì
¡\ntcrican'fobacco p.l,c., lmperial 

-l'obacc<r

(larrada I.irnitcd, Altria Croup, hrc,, Phillip
Mot'r is Irtcorporatecl, Phillip Molris
lrrlcrnational, hrc., Plrillip Morris U.S.À. lltc ,

ll,J. ltt:yno.kls'l'ol¡rtcco Contparty, I(.J,
l{cynLr lds' l'ohacctr, I ntcrtt¡rtiollal, ltrc., Cat't'crits

tt<lthlnatrs Linitcd, J'l'l -M¿rcDorr¿rld Cor¡r.,
l(tf lutrittrs, Bc¡¡so¡r & llcdgcs hru., Rothnr¿tns

luc , Itycsckk.s p.l.c,

lnrpelial 'lirl¡acco Canndn Liulited, which i's lo

be heanl logcthcr with slntilnr actions against

l(othtnans, IJcnson & llccigcs [l¡c., and Jl'l-
Macf)orrald Corp.

Lliln¿tclian'J obncco Manuf¡olttrcrs' Cotlncil,
Il.A,'l' hrrlus(ries p.l.c,, lJritish Ânleric¿ttl
'l-obilcco (lnveslnrcttts) I-iluitctl, Britislr
Ânrerican l'obacco p,l.c., lnrpcrinl "l'obacc<r

C¡rnacla Linrited, Altriå¡ Üroup, Irrc.. l'lrillip
Molris Irtcot ¡rorotcd, l'hiIlip Mor r-i.r

Irrtcr n¿rtir¡¡l¡l lllc .. l'}hillr¿ Mon'is [J,S.A, hrt:,.

ri
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Imperial Tobacco Canada Obtains Creditor Protection 

Business as Usual for Employees, Customers, Consumers and Other Stakeholders 
 
MONTREAL, March 12, 2019 – Imperial Tobacco Canada, Canada’s leading legal tobacco company, and 

its affiliates (collectively “Imperial Tobacco Canada” or “the Company”) have obtained an Initial Order 

from the Ontario Superior Court of Justice granting the Company protection under the Companies’ 

Creditors Arrangement Act (“CCAA”).   

This protection will enable the Company to continue to operate in the normal course, thereby 

generating the cash flow necessary to pay its employees, suppliers and various levels of government — 

which in 2018 received taxes of approximately $3.8 billion from the Company. 

The Company’s decision to file for protection under the CCAA follows the Quebec Court of Appeal 

judgment holding the industry liable for a maximum of $13.6 billion, and the recent decision by one of 

the other Canadian tobacco companies, JTI-Macdonald, to seek, and subsequently obtain, CCAA 

protection.  If Imperial Tobacco Canada had not also obtained court protection, it could have been 

required to pay for all or part of JTI-Macdonald’s share of the Quebec judgment, in addition to its own. 

Across Canada, tobacco plaintiffs and provincial governments are collectively seeking hundreds of 

billions of dollars in damages.  In seeking protection under the CCAA, the Company will also look to 

resolve all tobacco litigation in Canada under an efficient and court supervised process. 

It will remain business as usual for Imperial Tobacco Canada, its employees, customers and suppliers.  In 

addition, the Company’s products, both cigarettes and potentially reduced risk products, will remain 

available across the country for adult consumers. 

Quebec Class Actions  

On March 1, 2019 the Quebec Court of Appeal upheld a 2015 Quebec Superior Court judgment under 

which Imperial Tobacco Canada and two other Canadian tobacco companies are jointly and severally 

liable to pay a maximum of $13.6 billion in damages to Quebec class action plaintiffs. Imperial Tobacco 

Canada’s share of the judgment is a maximum of approximately $9.2 billion.  Following the first instance 

judgment, the Company made an initial deposit of $758 million in escrow.  This amount, as directed by 

the first instance judge and affirmed by the Court of Appeal, should satisfy any order to pay the 

claimants.   

 

.../2 
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Imperial Tobacco Canada continues to disagree with the judgments by the Quebec Court of Appeal and 

the Quebec Superior Court.  Canadian consumers and governments have been aware of the health risks 

associated with smoking for decades, and the Company has always operated and sold its legal products 

within a regulatory framework dictated by governments.   

Companies’ Creditors Arrangement Act 

Under the terms of the Initial Order, FTI Consulting Canada Inc. will serve as the Court-appointed 

Monitor of Imperial Tobacco Canada. Additional information regarding Imperial Tobacco Canada’s CCAA 

proceedings will be available on the Monitor’s website at http://cfcanada.fticonsulting.com 

Source: Imperial Tobacco Canada: http://www.imperialtobaccocanada.com/ 

-30- 
 

For more information or interview requests, please contact: 
 
Travon Smith    Paul Vaillancourt III 
Torchia Communications  Torchia Communications 
W: (416) 341-9929 ext 222  C: 514-996-6224 
C:  (647) 515-2903   paulv@torchiacom.com 
travon@torchiacom.com 
 

 

http://cfcanada.fticonsulting.com/
http://www.imperialtobaccocanada.com/
mailto:paulv@torchiacom.com
mailto:travon@torchiacom.com
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News Release
Imperial Tobacco Canada Ltd. files for CCAA

12 March 2019

An opportunity to settle all outstanding Canadian
tobacco litigation

British American Tobacco p.l.c. has today been informed by its
Canadian subsidiary, Imperial Tobacco Canada Ltd (ITCAN),
that ITCAN has obtained an Initial Order from the Ontario
Superior Court of Justice granting it protection under the
Companies’ Creditors Arrangement Act (“CCAA”). This has
the effect of staying all current tobacco litigation in Canada
against ITCAN and other Group companies.

ITCAN’s decision to file for protection under the CCAA follows
the Quebec Court of Appeal judgment holding the industry
jointly and severally liable for a maximum of CAD$13.6 billion,
and the recent decision by one of the other Canadian tobacco
companies, JTI-Macdonald, to seek, and subsequently obtain,
CCAA protection. If ITCAN had not also obtained court
protection, it could have been required to pay for all or part of
JTI-Macdonald’s share of the Quebec judgment, in addition to
its own.

In addition, across Canada, other tobacco plaintiffs and
provincial governments are collectively seeking significant
damages which substantially exceed ITCAN’s total assets. In
seeking protection under the CCAA, ITCAN will look to resolve
not only the Quebec case but also all other tobacco litigation
in Canada under an efficient and court supervised process,
while continuing to trade in the normal course.

It will remain business as usual for ITCAN, its employees,
customers and suppliers and during the CCAA process,
ITCAN’s management will continue to focus on growing its
current cigarette and potentially reduced risk products
business.
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The Group will continue to consolidate the results of ITCAN, in
line with IFRS 10 “Consolidated Financial Statements”, and
ITCAN’s CCAA filing will not negatively affect the Group’s
adjusted net debt to adjusted EBITDA ratio.

The £2.3 billion of goodwill relating to ITCAN on the Group’s
balance sheet at 31 December 2018 will continue to be
reviewed on a regular basis. Any future impairment charge
would result in a non-cash charge to the income statement
that will be treated as an adjusting item.

Since 2014 the Group has received no dividends from ITCAN
and expects that this situation will continue whilst ITCAN
remains under CCAA protection.  Notwithstanding this, there
will be no impact on the BAT Group’s dividend payments or
policy.

A British American Tobacco spokesperson said:

“Imperial Tobacco Canada has informed us that it disagrees
with the Court’s judgment. However, we understand that
CCAA protection will provide Imperial Tobacco Canada an
opportunity to settle all of its outstanding tobacco litigation
under an efficient and court supervised process whilst
continuing to run its business in the normal course.”

Quebec Class Action Update

Following the upholding of the Quebec Superior Court’s
judgment on 1 March 2019, ITCAN’s share of the judgment is
a maximum of approximately CAD$9.2 billion.  Following the
first instance judgment, ITCAN made an initial deposit of
CAD$758 million into escrow. As announced on 5 March
2019, an amount of approximately £436 million (CAD$758
million) will be charged to the Group’s consolidated income
statement in 2019 in respect of this sum and treated as an
adjusting item.

ITCAN continues to disagree with the judgments of the
Quebec Court of Appeal and the Quebec Superior Court. 
Canadian consumers and governments have been aware of
the health risks associated with smoking for decades, and
ITCAN has always operated and sold its legal products within
a regulatory framework prescribed by successive
governments.

Notes to Editors

CCAA is the Companies’ Creditors Arrangement Act, and it refers to the
Canadian Federal Act that allows corporations the opportunity to restructure their
affairs. An organisation that files for court protection under CCAA continues to
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operate and maintain business that is “in the ordinary course” or business as
usual.

Enquiries

Press Office 
Anna Vickerstaff / George Parker 
+44 (0) 20 7845 2888 (24 hours)  | @BATPress 

Investor Relations 
Mike Nightingale / Rachael Brierley  
+44 (0) 20 7845 1180 / 1519 

Forward looking statements

This announcement contains certain forward-looking statements, including
“forward-looking” statements made within the meaning of Section 21E of the
United States Securities Exchange Act of 1934. These statements are often, but
not always, made through the use of words or phrases such as “believe,”
“anticipate,” “could,” “may,” “would,” “should,” “intend,” “plan,” “potential,”
“predict,” “will,” “expect,” “estimate,” “project,” “positioned,” “strategy,” “outlook”,
“target” and similar expressions. These include statements regarding our
intentions, beliefs or current expectations concerning, amongst other things, our
results of operations, financial condition, liquidity, prospects, growth, strategies
and the economic and business circumstances occurring from time to time in the
countries and markets in which the Group operates.

All such forward-looking statements involve estimates and assumptions that are
subject to risks, uncertainties and other factors that could cause actual future
financial condition, performance and results to differ materially from the plans,
goals, expectations and results expressed in the forward-looking statements and
other financial and/or statistical data within this announcement. Among the key
factors that could cause actual results to differ materially from those projected in
the forward-looking statements are uncertainties related to the following: the
impact of competition from illicit trade; the impact of adverse domestic or
international legislation and regulation; changes in domestic or international tax
laws and rates; adverse litigation and dispute outcomes and the effect of such
outcomes on the Group’s financial condition; changes or differences in domestic
or international economic or political conditions; adverse decisions by domestic
or international regulatory bodies; the impact of market size reduction and
consumer down-trading; translational and transactional foreign exchange rate
exposure; the impact of serious injury, illness or death in the workplace; the
ability to maintain credit ratings and to fund the business under the current capital
structure; the inability to develop, commercialise and roll-out Potentially
Reduced-Risk Products; and changes in the market position, businesses,
financial condition, results of operations or prospects of the Group.

It is believed that the expectations reflected in this announcement are reasonable
but they may be affected by a wide range of variables that could cause actual
results to differ materially from those currently anticipated. Past performance is
no guide to future performance and persons needing advice should consult an
independent financial adviser. The forward-looking statements reflect knowledge
and information available at the date of preparation of this announcement and
the Group undertakes no obligation to update or revise these forward-looking
statements, whether as a result of new information, future events or otherwise.
Readers are cautioned not to place undue reliance on such forward-looking
statements.

No statement in this communication is intended to be a profit forecast and no
statement in this communication should be interpreted to mean that earnings per
share of BAT for the current or future financial years would necessarily match or
exceed the historical published earnings per share of BAT.

https://twitter.com/#!/BATPress
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Additional information concerning these and other factors can be found in the
Company’s filings with the U.S. Securities and Exchange Commission (“SEC”),
including the Annual Report on Form 20-F filed on 15 March 2018 and Current
Reports on Form 6-K, which may be obtained free of charge at the SEC’s
website, http://www.sec.gov , and the Company’s Annual Reports, which may
be obtained free of charge from the British American Tobacco website
www.bat.com.
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Rothmans, Benson & Hedges Inc.
Granted Protection Under the
Companies' Creditors Arrangement
Act, Including a Stay of Litigation Français

NEWS PROVIDED BY
Rothmans, Benson & Hedges Inc. 
Mar 22, 2019, 17:58 ET



TORONTO, March 22, 2019 /CNW/ - Acting on an application by Rothmans, Benson & Hedges
Inc. (RBH), the Ontario Superior Court of Justice today granted the company protection under
the Companies' Creditors Arrangement Act (CCAA). The Court's initial order imposes a
comprehensive stay of litigation proceedings against RBH while allowing the company to carry
on its business in the ordinary course. 

CCAA protection is a court-supervised proceeding designed to bring creditors and potential
creditors together to resolve claims while the business continues to operate with minimal
disruption. Consistent with this objective, the initial CCAA order authorizes RBH to pay all
expenses incurred in carrying on its business in the ordinary course, including obligations to
employees, vendors, and suppliers.

"The CCAA forum provides RBH with a promising opportunity to resolve all the pending
litigation we have faced for decades in Canada," said Peter Luongo, Managing Director of RBH. 

RBH sought the Court's order following an adverse appellate decision in two Class Action
lawsuits in Québec against RBH, Imperial Tobacco Canada Limited, and JTI-Macdonald Corp. 

https://www.newswire.ca/fr/news-releases/rothmans-benson-amp-hedges-inc-se-voit-accorder-la-protection-prevue-par-la-loi-sur-les-arrangements-avec-les-creanciers-des-compagnies-incluant-une-suspension-des-litiges-851765582.html
https://www.newswire.ca/news/rothmans%2C-benson-%26-hedges-inc.
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As part of RBH's �ling for creditor protection, the Ontario Superior Court of Justice made an
initial order staying proceedings in the Québec class action proceedings and the other pending
litigation, including the litigation brought by all ten provinces related to the recovery of health
care costs.

Creditor Protection Offers an Opportunity to Resolve All Pending Canadian Litigation while
RBH Continues Normal Business Operations

"While RBH disputes liability in the Canadian litigation given the widespread awareness of the
health risks of smoking, we are optimistic about reaching an arrangement that could resolve all
pending litigation and allow RBH to focus on the future," said Luongo.

"RBH and its predecessors have been in business for over 100 years. The company is
operationally sound thanks to the hard work and commitment of its more than 800 employees
across Canada. Furthermore, we are determined to replace cigarettes with innovative, smoke-
free technologies that are a better choice for the millions of adults in Canada who would
otherwise keep smoking," added Luongo.

Québec Class Actions Judgment and Filing for Creditor Protection

In 2015, the Québec trial court ruled in favor of the plaintiffs and found that the estimated class
members' damages totaled approximately CAD 15.6 billion including interest.  On March 1,
2019, the Court of Appeal largely af�rmed the total amount of compensatory and punitive
damages, but reduced the total class member damages due to an error in the interest
calculation to approximately CAD 13.6 billion including interest. 

While the trial court found that the ultimate damages disposition would depend on an
individual claims process, the three defendants in the cases—RBH, JTI-Macdonald Corp., and
Imperial Tobacco Canada Limited—are jointly and severally liable for the compensatory
damages to be distributed to eligible class members. JTI-Macdonald Corp. and Imperial
Tobacco Canada Limited were granted creditor protection under the CCAA in connection with
the class actions, on March 8 and 12, 2019, respectively. Without creditor protection, RBH could
have been required to pay, in addition to its allocated portion, the portions of the class actions
judgment allocated to JTI-Macdonald Corp. and Imperial Tobacco Canada Limited.



3/27/2019 Rothmans, Benson & Hedges Inc. Granted Protection Under the Companies' Creditors Arrangement Act, Including a Stay of Litigation

https://www.newswire.ca/news-releases/rothmans-benson-amp-hedges-inc-granted-protection-under-the-companies-creditors-arrangement-act-includi… 3/3

RBH has not paid dividends since the trial court judgment in May 2015 and does not anticipate
doing so while under creditor protection.

The Ontario Superior Court of Justice has scheduled the next hearing on RBH's CCAA �ling for
April 4-5, 2019 at which time the Court will consider requests, if any, from interested parties to
vary the terms of the initial order for creditor protection.

Pursuant to the initial order, Ernst & Young Canada Inc. has been appointed as RBH's Monitor in
the CCAA proceeding. Information regarding RBH's CCAA proceedings, including court orders
and the Monitor's reports, will be available on the Monitor's website at:
http://www.ey.com/ca/rbh.

About Rothmans, Benson & Hedges Inc.

Rothmans, Benson & Hedges Inc., an af�liate of Philip Morris International Inc., is one of
Canada's leading tobacco companies and employs over 800 people across the country with its
headquarters in Toronto and a factory in Québec City.

SOURCE Rothmans, Benson & Hedges Inc.

For further information: Media inquiries, Sarah Tratt, T: (416) 442-3545 or (437) 828 1090, E:
sarah.tratt@rbhinc.ca or media@rbhinc.ca

Related Links

https://www.pmi.com/markets/canada/en/about-us/ove 

http://www.ey.com/ca/rbh
https://www.pmi.com/markets/canada/en/about-us/ove
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PHILIP MORRIS INTERNATIONAL INC.’S CANADIAN SUBSIDIARY, 

ROTHMANS, BENSON & HEDGES INC., GRANTED CCAA PROTECTION; 

REPRESENTS OPPORTUNITY TO RESOLVE ALL OUTSTANDING CANADIAN TOBACCO LITIGATION;  

PMI REVISES FULL-YEAR 2019 REPORTED DILUTED EPS FORECAST, REFLECTING 

DECONSOLIDATION OF RBH WHILE UNDER CCAA; FORECAST CONTINUES TO REPRESENT 

CURRENCY-NEUTRAL, LIKE-FOR-LIKE ADJUSTED DILUTED EPS GROWTH OF AT LEAST 8% 

 

NEW YORK, March 22, 2019 – Today, Philip Morris International Inc. (PMI) was informed by its Canadian 

subsidiary, Rothmans, Benson & Hedges Inc. (RBH) that RBH had obtained an initial order from the Ontario 

Superior Court of Justice granting it protection under the Companies’ Creditors Arrangement Act (CCAA).  

RBH announced that obtaining creditor protection became necessary following recent developments in two 

Class Action proceedings in Québec against RBH, Imperial Tobacco Canada Limited, and JTI-Macdonald 

Corp. (see “The Class Actions & Other Pending Litigation” below for details). 

 

Key Elements and Impact of RBH’s Decision to File for Creditor Protection 

 

• The initial order includes a comprehensive stay of all tobacco-related litigation pending in Canada 

against RBH and PMI, thus providing an efficient forum for RBH to seek resolution of all such litigation. 

• The CCAA process allows RBH to carry on its business in the ordinary course with minimal disruption 

to its customers, suppliers and employees. 

• As a result of the filing, and under U.S. GAAP, PMI will deconsolidate RBH from its financial 

statements, resulting in an estimated one-time non-cash charge of approximately $0.10 per share, as 

described below.  

• While it remains under creditor protection, RBH does not anticipate paying dividends.  As RBH has 

not paid dividends since the trial court’s judgment in May 2015, the deconsolidation will not have an 

impact on PMI’s current annualized dividend rate.     

 

2019 PMI Full-Year Forecast & Assumptions and 2019-2021 Targets  

 

As a result of the deconsolidation of RBH, PMI today revises its full-year 2019 reported diluted earnings per 

share forecast to be at least $4.90 at prevailing exchange rates.  This full-year guidance reflects: 

 

• The current estimated one-time net impact of the deconsolidation of RBH under U.S. GAAP of 

approximately $0.10 per share, to be recorded in the first quarter of 2019, which is a non-cash item, 

plus the tobacco litigation-related charge of approximately $0.09 per share announced on March 4, 

2019; and 
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• The exclusion of RBH’s previously anticipated earnings from PMI’s consolidated financial statements 

from the date of deconsolidation to December 31, 2019, of approximately $0.28 per share.  

 

Excluding the above deconsolidation-related items and the unfavorable impact of currency, at prevailing 

exchange rates, of approximately $0.14 per share, this forecast represents a projected increase of at least 

8.0% versus a pro forma adjusted diluted earnings per share of $4.84 in 2018.  The 2018 pro forma adjusted 

diluted EPS of $4.84 is calculated as reported diluted EPS of $5.08, plus tax items of $0.02 per share primarily 

related to the implementation of the Tax Cuts and Jobs Act, less approximately $0.26 of estimated net earnings 

attributable to RBH from March 22 through December 31, 2018, in order to present a like-for-like comparison. 

 

Assumptions underlying this forecast, and PMI’s 2019-2021 targets, as communicated by PMI in its earnings 

release of February 7, 2019, and reiterated at the CAGNY Conference of February 20, 2019, remain 

unchanged on a like-for-like basis, except for 2019 operating cash flow, which, due to the impact of the 

deconsolidation, is now estimated to be approximately $9.5 billion, subject to year-end working capital 

requirements.   

 

This forecast excludes the impact of: any future acquisitions; unanticipated asset impairment and exit cost 

charges; future changes in currency exchange rates; further developments related to the Tax Cuts and Jobs 

Act; further developments pertaining to the two Québec Class Action lawsuits and the CCAA protection granted 

to RBH; and any unusual events.  Factors described in the Forward-Looking and Cautionary Statements 

section of this release represent continuing risks to these projections. 

 

Matters Relating to the CCAA Initial Order and PMI’s Deconsolidation of RBH 

 

• The Companies’ Creditors Arrangement Act (CCAA) is a Canadian federal law that permits Canadian 

businesses to restructure their affairs while maintaining business as usual. 

• The initial CCAA order authorizes RBH to pay all expenses incurred in carrying on its business in the 

ordinary course after the CCAA filing, including obligations to employees, vendors, and suppliers. 

• While it remains under creditor protection, RBH does not anticipate paying dividends.  As RBH has 

not paid dividends since the trial court’s judgment in May 2015, the deconsolidation will not have an 

impact on PMI’s current annualized dividend rate; as always, future dividend increases remain subject 

to the discretion of PMI’s Board of Directors. 

• Beginning with the first quarter of 2019, PMI’s adjusted diluted EPS and other impacted results will 

reflect the deconsolidation of RBH.  PMI believes that the adjusted measures will provide useful insight 

into underlying business trends and results, and will provide a more meaningful performance 

comparison for the period during which RBH remains under CCAA protection.   
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The Class Actions & Other Pending Litigation 

 

On March 1, 2019, the Court of Appeal of Québec in Montreal issued its judgment in two class action lawsuits 

against RBH, as well as Imperial Tobacco Canada Limited, and JTI-Macdonald Corp.  PMI is not a party to the 

cases.  

  

In 2015, the trial court ruled in favor of plaintiffs and found that the estimated class members’ damages totaled 

approximately CAD 15.6 billion including interest.  In its decision, the Court of Appeal largely affirmed the total 

amount of compensatory and punitive damages, but reduced the total class member damages due to an error 

in the interest calculation to approximately CAD 13.6 billion including interest.  The trial court’s order, as upheld 

by the Court of Appeal, required the defendants to deposit a portion of the damages, approximately CAD 1.1 

billion, into trust accounts within 60 days.  RBH’s share of the deposit is approximately CAD 257 million.  RBH 

had already deposited CAD 226 million as security with the Court of Appeal.  See PMI’s Form 10-K for the 

year ended December 31, 2018 for more information about these legal proceedings. 

 

On March 4, 2019, as a result of this decision against RBH, PMI announced that it will incur in its consolidated 

results a pre-tax charge of approximately $194 million, representing approximately $142 million net of tax, in 

the first quarter of 2019, recorded as tobacco litigation-related expenses.  The charge reflects PMI’s 

assessment of the portion of the judgment that it believes is probable and estimable at this time and 

corresponds to the trust account deposit required by the court.  PMI will continue to monitor developments in 

the CCAA proceedings as there is a significant lack of clarity with respect to several factors, including the 

likelihood of resolving in the CCAA process the underlying litigation to which RBH is a party, the financial and 

other parameters of any resolution of the underlying litigation, and the length of the CCAA process.  

 

While the trial court found that the ultimate damages disposition would depend on an individual claims process, 

the three defendants in the cases -- RBH, JTI-Macdonald Corp., and Imperial Tobacco Canada Limited -- are 

jointly and severally liable for the compensatory damages to be distributed to eligible class members. JTI-

Macdonald Corp. and Imperial Tobacco Canada Limited were granted creditor protection under the CCAA in 

connection with the class actions, on March 8 and 12, 2019, respectively. Without creditor protection, RBH 

could have been required to pay, in addition to its allocated portion, the portions of the class actions judgment 

allocated to JTI-Macdonald Corp. and Imperial Tobacco Canada Limited. 

 

RBH is also a defendant in litigation brought by the Canadian Provinces related to the recovery of health care 

costs.  As part of RBH’s filing for creditor protection, the Ontario Superior Court of Justice made an initial order 

staying proceedings, including the Québec Class Action proceedings and all other tobacco-related litigation 
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pending in Canada against RBH and PMI, including the litigation with the Provinces, to provide RBH with the 

necessary time to explore a court-supervised resolution of such matters.   

 

The Ontario Superior Court of Justice has scheduled the next hearing (known as the “comeback hearing”) on 

RBH’s filing for creditor protection for April 4-5 at which time the Court will consider any requests from 

interested parties, if any, to vary the terms of the initial order for creditor protection. 

 

Pursuant to the initial order, Ernst & Young Canada Inc. has been appointed as Monitor in the CCAA 

proceedings.  Information regarding RBH’s CCAA proceedings, including copies of all court orders made and 

the Monitor’s reports, will be available on the Monitor’s website at: http://www.ey.com/ca/rbh.  The information 

on this website is not, and shall not be deemed to be, part of this press release or incorporated into any filings 

we make with the SEC. 

 
2018 Key Market Facts: Canada 

 

The total market in Canada, defined as cigarette and heated tobacco unit volume, was 23.4 billion units, down 

by 5.1% from 24.6 billion units in 2017.  PMI’s total shipments volume, defined as the combined total of 

cigarette shipment volume and heated tobacco unit shipment volume, was 8.9 billion units, down by 4.0% from 

9.3 billion units in 2017.  PMI’s total market share, based on in-market sales, was 38.1%, up by 0.8 percentage 

points from 37.3% in 2017.  Brands sold by RBH include: in the premium segment, Belmont; in the mid-price 

segment, Canadian Classics; and, in the low-price segment, Next.  RBH also sells the heated tobacco device, 

IQOS, and its heated tobacco consumable HEETS. 

 

Forward-Looking and Cautionary Statements 

 

This press release contains projections of future results and other forward-looking statements. Achievement 

of future results is subject to risks, uncertainties and inaccurate assumptions.  In the event that risks or 

uncertainties materialize, or underlying assumptions prove inaccurate, actual results could vary materially from 

those contained in such forward-looking statements.  Pursuant to the “safe harbor” provisions of the Private 

Securities Litigation Reform Act of 1995, PMI is identifying important factors that, individually or in the 

aggregate, could cause actual results and outcomes to differ materially from those contained in any forward-

looking statements made by PMI. 

 

PMI's business risks include: excise tax increases and discriminatory tax structures; increasing marketing and 

regulatory restrictions that could reduce our competitiveness, eliminate our ability to communicate with adult 

consumers, or ban certain of our products; health concerns relating to the use of tobacco products and 

exposure to environmental tobacco smoke; litigation related to tobacco use; intense competition; the effects of 

global and individual country economic, regulatory and political developments, natural disasters and conflicts; 

changes in adult smoker behavior; lost revenues as a result of counterfeiting, contraband and cross-border 

http://www.ey.com/ca/rbh
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purchases; governmental investigations; unfavorable currency exchange rates and currency devaluations, and 

limitations on the ability to repatriate funds; adverse changes in applicable corporate tax laws; adverse 

changes in the cost and quality of tobacco and other agricultural products and raw materials; and the integrity 

of its information systems and effectiveness of its data privacy policies. PMI's future profitability may also be 

adversely affected should it be unsuccessful in its attempts to produce and commercialize reduced-risk 

products or if regulation or taxation do not differentiate between such products and cigarettes; if it is unable to 

successfully introduce new products, promote brand equity, enter new markets or improve its margins through 

increased prices and productivity gains; if it is unable to expand its brand portfolio internally or through 

acquisitions and the development of strategic business relationships; or if it is unable to attract and retain the 

best global talent.  Future results are also subject to the lower predictability of our reduced-risk product 

category's performance. 

 

PMI is further subject to other risks detailed from time to time in its publicly filed documents, including those 

described under Item 1A. “Risk Factors” in PMI’s annual report on Form 10-K for the year ended December 

31, 2018.  PMI cautions that the foregoing list of important factors is not a complete discussion of all potential 

risks and uncertainties.  PMI does not undertake to update any forward-looking statement that it may make 

from time to time, except in the normal course of its public disclosure obligations.  

 

 
### 

 

 

 

 

 

 

Philip Morris International: Building a Smoke-Free Future  

Philip Morris International (PMI) is leading a transformation in the tobacco industry to create a smoke-free future and ultimately replace 

cigarettes with smoke-free products to the benefit of adults who would otherwise continue to smoke, society, the company and its 

shareholders.  PMI is a leading international tobacco company engaged in the manufacture and sale of cigarettes, smoke-free products 

and associated electronic devices and accessories, and other nicotine-containing products in markets outside the U.S.  PMI is building a 

future on a new category of smoke-free products that, while not risk-free, are a much better choice than continuing to smoke.  Through 

multidisciplinary capabilities in product development, state-of-the-art facilities and scientific substantiation, PMI aims to ensure that its 

smoke-free products meet adult consumer preferences and rigorous regulatory requirements.  PMI's smoke-free IQOS product portfolio 

includes heated tobacco and nicotine-containing vapor products.  As of December 31, 2018, PMI estimates that approximately 6.6 million 

adult smokers around the world have already stopped smoking and switched to PMI’s heated tobacco product, which is currently available 

for sale in 44 markets in key cities or nationwide under the IQOS brand.  For more information, please visit www.pmi.com and 

www.pmiscience.com. 

file://pmintl.net/deptdata/PMI-CH-OC-PMIHQ_PBD/Investor%20Relations%20&amp;%20Financial%20Communications/PRESS%20RELEASES%20&amp;%20PROCEDURES/Dividends/2018/www.pmi.com
file://pmintl.net/deptdata/PMI-CH-OC-PMIHQ_PBD/Investor%20Relations%20&amp;%20Financial%20Communications/PRESS%20RELEASES%20&amp;%20PROCEDURES/Dividends/2018/www.pmiscience.com
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Registrar 
BETWEEN 

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 

Plaintiff 

-and -

ROTHMANS INC., ROTHMANS, BENSON & HEDGES INC., CARRERAS 
ROTHMANS LIMITED, ALTRIA GROUP, INC., PHILIP MORRIS U.S.A. INC., 

PHILIP MORRIS INTERNATIONAL, INC., JTI-MACDONALD CORP., R.J. 
REYNOLDS TOBACCO COMPANY, R.J. REYNOLDS TOBACCO INTERNATIONAL 
INC., IMPERIAL TOBACCO CANADA LIMITED, BRITISH AMERICAN TOBACCO 

P.L.C., B.A.T INDUSTRIES P.L.C., BRITISH AMERICAN TOBACCO 
(INVESTMENTS) LIMITED, and CANADIAN TOBACCO MANUFACTURERS' 

COUNCIL 

Defendants 

AMENDED FRESH AS AMENDED STATEMENT OF CLAIM 

TO THE DEFENDANTS 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff. The claim made 
against you is set out in the following pages. 

IF YOU WISH TO DEFEND THAT PROCEEDING, you or an Ontario lawyer acting for you must prepare 
a statement of defence in Form 18A prescribed by the Rules of Civil Procedure, serve it on the 
plaintiffs lawyer or, where the plaintiff does not have a lawyer, serve it on the plaintiff, and file 
it, with proof of service in this court office WITHIN TWENTY DAYS after this statement of 
claim is served on you, if you are served in Ontario. 

If you are served in another province or territory of Canada or in the United States of America, 
the period for serving and filing your statement of defence is forty days. If you are served 
outside Canada and the United States of America, the period is sixty days. 

Instead of serving and filing a statement of defence, you may serve and file a notice of intent to 
defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to ten 
more days within which to serve and file your statement of defence. 
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IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN AGAINST YOU IN YOUR 

ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO DEFEND THIS PROCEEDING BUT 

ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL 

LEGAL AID OFFICE. 

IF YOU PAY THE PLAINTIFF'S CLAIM AND $1,500 FOR COSTS WITHIN THE TIME FOR SERVING AND 

FILING YOUR STATEMENT OF DEFENCE, YOU MAY MOVE TO HAVE THIS PROCEEDING DISMISSED BY 

THE COURT. IF YOU BELIEVE THE AMOUNT CLAIMED FOR COSTS IS EXCESSIVE, YOU MAY PAY THE 

PLAINTIFF'S CLAIM AND HAVE THE COSTS ASSESSED BY THE COURT. 

, /1 j7( V. Grant 
~ ~ I I tJ tJO 9 Registrar 

Date: ......... ............ /. .. Issued by: .................................... . ........... . 

Local Registrar 

Address: 

TO: Rothmans Inc. 

AND TO: 

AND TO: 

AND TO: 

AND TO: 

1500 Don Mills Road 
Toronto, Ontario 

Rothmans Benson & Hedges Inc. 
1500 Don Mills Road, 
Toronto, Ontario. 

Carreras Rothmans Limited 
Globe House 
1 Water Street, London. 

Altria Group, Inc. 
6601 Broad Street, Richmond 
Virginia, USA 

Philip Morris USA Inc 
6601 Broad Street, Richmond 

Virginia, USA 

393 University Avenue, lOth Floor 
Toronto, Ontario 
M5G 1E6 
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AND TO: 

AND TO: 

AND TO: 

AND TO: 

AND TO: 

AND TO: 

AND TO: 

AND TO: 

AND TO: 

Philip Morris International Inc 
120 Park Ave., 
New York, New York. 

JTI-Macdonald Corp. 
5151 George Street, Box 24 7 
Halifax, Nova Scotia 
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R.J. Reynolds Tobacco Company 
401 North Main Street 
Winston-Salem 
North Carolina, USA 

R.J. Reynolds Tobacco International, Inc. 
401 North Main Street 
Winston-Salem 
North Carolina, USA 

Imperial Tobacco Canada Limited 
3711 St. Antoine Street 
Montreal, Quebec 

British American Tobacco p.l.c., 
Globe House, 4 Temple Place, 
London, England. 

B.A.T Industries p.l.c. 
Globe House 
4 Temple Place 
London, England 

British American Tobacco (Investments) Limited 
Globe House 
1 Water Street, 
London, England. 

Canadian Tobacco Manufacturers' Council 
1808 Sherbrooke St. West 
Montreal, Quebec 
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I. RELIEF CLAIMED 

1. The Plaintiff, Her Majesty the Queen in right of Ontario (the "Crown"), claims against 

the Defendants, jointly and severally: 

(a) recovery in the amount of $50,000,000,000.00 (fifty billion dollars) for the cost of 

health care benefits, resulting from tobacco related disease or the risk of tobacco 

related disease, which have been paid or will be paid by the Crown for insured 

persons; 

(b) its costs of this action on a substantial indemnity basis; 

(c) pre-judgment and post-judgment interest in accordance with the provisions of s. 

128 of the Courts of Justice Act, 1990, R.S.O. and amendments thereto; and 

(d) such further and other relief as this Honourable Court deems just. 

II. INTRODUCTION 

A. The Plaintiff and the Nature of the Claim 

2. The Crown provides health care benefits for the population of insured persons who suffer 

tobacco related disease or the risk of tobacco related disease as a result of the tobacco 

related wrongs committed by the Defendants. Pursuant to section 2 of the Tobacco 

Damages and Health Care Costs Recovery Act, 2009, S.O. 2009 C.13 ( the "Act"), the 

Crown claims against the Defendants for recovery of the cost of health care benefits, 
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namely: 

(a) the present value of the total expenditure by the Crown for health care benefits 

provided for insured persons resulting from tobacco related disease or the risk of 

tobacco related disease, and 

(b) the present value of the estimated total expenditure by the Crown for health care 

benefits that could reasonably be expected will be provided for those insured 

persons resulting from tobacco related disease or the risk of tobacco related 

disease, 

caused or contributed to by the tobacco related wrongs hereinafter described. Further 

particulars of the costs incurred by the Crown will be provided prior to trial. 

3. Pursuant to subsection 2(1) and section 2(4)(b) of the Act, the Crown brings this action to 

recover the costs of health care benefits, on an aggregate basis, for a population of 

insured persons as a result of exposure to cigarettes. 

4. Pursuant to subsections 2(1) and 2(2) of the Act, the Crown brings this action as a direct 

and distinct action for the recovery of health care benefits caused or contributed to by a 

tobacco related wrong as defined in the Act. The Crown does so in its own right and not 

on the basis of a subrogated claim. 

5. The words and terms used in this Statement of Claim including, "cost of health care 

benefits", "disease", "exposure", "health care benefits", "insured person", "manufacture", 

"manufacturer", "promote", "promotion", "tobacco product", "tobacco related disease", 

and "tobacco related wrong", have the meanings ascribed to them in the Act. 
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6. Also in this Statement of Claim: 

(a) "cigarette" includes loose tobacco intended for incorporation into a cigarette, and 

(b) "to smoke" or "smoking" means the ingestion, inhalation or assimilation of a 
cigarette, including any smoke or other by-product of the use, consumption or 
combustion of a cigarette. 

B. The Defendants 

7. The Defendant, Rothmans Inc., is a company incorporated pursuant to the laws of Canada 

and has a registered office at 1500 Don Mills Road, Toronto, Ontario. 

8. The Defendant, Rothmans, Benson & Hedges Inc. (created through the amalgamation of 

Benson & Hedges (Canada) Inc. and Rothmans of Pall Mall Lil:pited), is a company 

incorporated pursuant to the laws of Canada with a registered office at 1500 Don Mills 

Road, North York, Ontario. 

9. The Defendant, Carreras Rothmans Limited (formerly known as John Sinclair, Limited), 

is a company incorporated pursuant to the laws of the United Kingdom and has a 

registered office at Globe House, 1 Water Street, London. 

10. The Defendant, Altria Group, Inc. (formerly known as Philip Morris Companies Inc.), is 

a company incorporated pursuant to the laws of Virginia and has a registered office at 

6601 Broad Street, Richmond, Virginia, in the United States of America. 

11. The Defendant, Philip Morris USA Inc. (formerly known as Philip Morris Incorporated), 

is a company incorporated pursuant to the laws of Virginia and has a registered office at 

6601 Broad Street, Richmond, Virginia in the United States of America and it engaged, 

directly or indirectly in the manufacture and promotion of cigarettes sold in Ontario. 
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12. The Defendant, Philip Morris International Inc., is a company incorporated pursuant to 

the laws ofVirginia and has a registered office at 120 Park Ave., New York, New York. 

13. The Defendant, JTI-Macdonald Corp. (formerly RJR-Macdonald Corp., RJR-Macdonald 

Inc., and Macdonald Tobacco Inc.), is a company incorporated pursuant to the laws of 

Nova Scotia with a registered office at 5151 George Street, Box 247, Halifax, Nova 

Scotia. 

14. The Defendant, R.J. Reynolds Tobacco Company, is a company incorporated pursuant to 

the laws ofNorth Carolina and has its principal office at 401 North Main Street, Winston

Salem, North Carolina, in the United States of America and it engaged, directly or 

indirectly in the manufacture and promotion of cigarettes sold in Ontario. 

15. The Defendant, R.J. Reynolds Tobacco International, Inc., is a company incorporated 

pursuant to the laws of Delaware and has its principal office at 401 North Main Street, 

Winston-Salem, North Carolina, in the United States of America. 

16. The Defendant, Imperial Tobacco Canada Limited (created through the amalgamation of, 

inter alia, Imperial Tobacco Limited and Imasco Ltd.), is a company incorporated 

pursuant to the laws of Canada and has a registered office at 3711 St. Antoine Street, 

Montreal, Quebec. 

17. The Defendant, British American Tobacco p.l.c., is a company incorporated pursuant to 

the laws of the United Kingdom and has a registered office at Globe House, 4 Temple 

Place, London, England and is a successor in interest to the Defendants, B.A.T Industries 

p.l.c. and British American Tobacco (Investments) Limited. 

18. The Defendant, B.A.T Industries p.l.c. (formerly B.A.T. Industries Limited and Tobacco 
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Securities Trust Company Limited), is a company incorporated pursuant to the laws of 

the United Kingdom and has a registered office at Globe House, 4 Temple Place, 

London, England and is a successor in interest to the Defendant, British American 

Tobacco (Investments) Limited. 

19. The Defendant, British American Tobacco (Investments) Limited (formerly British-

American Tobacco Company Limited), is a company incorporated pursuant to the laws of 

the United Kingdom and has a registered office at Globe House, 1 Water Street, London, 

England. 

20. All of the Defendants described above or their predecessors in interest for whom they are 

in law responsible are "manufacturers" pursuant to the Act by reason of one or more of 

the following: 

(a) they manufacture, or have manufactured, tobacco products, including cigarettes; 

(b) they cause, or have caused, directly or indirectly, through anangements with 
contractors, subcontractors, licensees, franchisees or others, the manufacture of 
tobacco products, including cigarettes; 

(c) they engage in, or have engaged in, or cause, or have caused, directly or 
indirectly, other persons to engage in, the promotion of tobacco products, 
including cigarettes; or 

(d) for one or more of the material fiscal years, each has derived at least 1 0% of its 
revenues, determined on a consolidated basis in accordance with generally 
accepted accounting principles in Canada, from the manufacture or promotion of 
tobacco products, including cigarettes, by itself or by other persons. 

21. The Defendant, Canadian Tobacco Manufacturers' Council ("CTMC"), is a company 

incorporated pursuant to the laws of Canada and has a registered office at 1808 

Sherbrooke St. West, Montreal, Quebec. It is the trade association of the Canadian 

tobacco industry, particulars of which are set out in paragraphs 110-116. 
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22. CTMC is a manufacturer pursuant to the Act by reason of its having been primarily 

engaged in one or more of the following activities: 

(a) the advancement ofthe interests of manufacturers, 

(b) the promotion of cigarettes, and 

(c) causing, directly or indirectly, other persons to engage in the promotion of 
cigarettes, 

particulars of which are set out in paragraphs 110-116. 

III. THE MANUFACTURE AND PROMOTION OF CIGARETTES SOLD IN 
ONTARIO 

A. Canadian Tobacco Companies 

The Defendant Rothmans Inc. 

23. Rothmans Inc., and its predecessor corporations, have been part of the Canadian tobacco 

industry for the past 100 years. Its predecessor companies include Rothmans of Pall Mall 

Canada Limited, which was incorporated in 1956 and changed its name in 1985 to 

ROTHMANS INC. Rothmans Inc. was incorporated in 2000 as an amalgamation of 

ROTHMANS INC., ROTHMANS OF CANADA LTD., and ROTHMANS 

PARTNERSHIP IN INDUSTRY CANADA LIMITED. 

24. Rothmans Inc. has engaged, directly or indirectly, in the manufacture and promotion of 

cigarettes sold in Ontario. 
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The Defendant Rothmans, Benson & Hedges Inc. 

25. Rothmans of Pall Mall Limited, incorporated pursuant to the laws of Canada in 1980, 

acquired part of the tobacco related business ofROTHMANS INC. in 1985 and engaged, 

until it amalgamated with Benson & Hedges (Canada) Inc. in 1986 to form Rothmans, 

Benson & Hedges Inc., directly or indirectly, in the manufacture and promotion of 

cigarettes sold in Ontario. 

26. Benson & Hedges (Canada) Inc., incorporated in 1934, engaged, until it amalgamated 

with Rothmans of Pall Mall Limited in 1986 to form Rothmans, Benson & Hedges Inc., 

directly or indirectly, in the manufacture and promotion of cigarettes sold in Ontario. 

27. Rothmans, Benson & Hedges Inc., fmmed in 1986 by the amalgamation ofRothmans of 

Pall Mall Limited and Benson & Hedges (Canada) Inc., has engaged, directly or 

indirectly, in the manufacture and promotion of cigarettes sold in Ontario, including 

cigarettes manufactured by the Defendant Philip Morris USA Inc. 

28. Rothmans, Benson & Hedges Inc. manufactures and promotes cigarettes sold in Ontario 

and the rest of Canada under several brand names, including Rothmans and Benson & 

Hedges. 

29. Rothmans, Benson & Hedges Inc. is 60% owned by Rothmans Inc. and 40% owned by 

FTR Holding S.A., a Swiss company. FTR Holding S.A. is a subsidiary of the 

Defendant, Philip Morris International Inc. and, at one time, was a subsidiary of the 

Defendant Altria Group, Inc. It is also affiliated with the Defendant, Philip Morris 

U.S.A. Inc. 
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The Defendant JTI-Macdonald Corp. 

30. MacDonald Brothers and Company Tobacco Merchants carried on business commencing 

in 1858 and was renamed W.C. MacDonald Incorporated, Tobacco Merchant and 

Manufacturer, and then renamed W.C. MacDonald Incorporated in 1930, and again 

changed its name to Macdonald Tobacco Inc. in 1957, and became a wholly owned 

subsidiary ofthe Defendant, R.J. Reynolds Tobacco Company, in 1974. 

31. RJR-Macdonald Inc. was incorporated as a wholly owned subsidiary of R.J. Reynolds 

Tobacco Company in 1978. In 1978, R.J. Reynolds Tobacco Company sold Macdonald 

Tobacco Inc. to RJR-Macdonald Inc. RJR-Macdonald Inc. succeeded Macdonald 

Tobacco Inc. and acquired all of Macdonald Tobacco Inc.'s assets and liabilities and 

continued the business of manufacturing, promoting and selling cigarettes previously 

conducted by Macdonald Tobacco Inc. RJR-Macdonald Inc. was a wholly owned 

subsidiary of RJR Nabisco Holdings Corp., which was the ultimate parent of R.J. 

Reynolds Tobacco Company and R.J. Reynolds Tobacco International. In March 1999, 

RJR Nabisco sold RJR-Macdonald Corp., which was the amalgamation of RJR

Macdonald Inc. and a subsidiary of RJR-Macdonald Inc., to Japan Tobacco Inc. As a 

result of that transaction, the name of the RJR-Macdonald Corp. was changed to JTI

Macdonald Corp. 

32. JTI-Macdonald Corp. (and its predecessor corporations, Macdonald Tobacco Inc., RJR

Macdonald Inc. and RJR-Macdonald Corp., for whom it is responsible at law) has 

engaged, directly or indirectly, in the manufacture and promotion of cigarettes sold in 

Ontario, including cigarettes manufactured by the Defendant R.J. Reynolds Tobacco 

Company. 
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33. JTI-Macdonald Corp. manufactures and promotes cigarettes sold in Ontario and the rest 

of Canada under several brand names including Export "A" and Vantage. 

The Defendant Imperial Tobacco Canada Limited 

34. Imperial Tobacco Company of Canada Limited, incorporated in 1912, changed its name, 

effective December 1, 1970, to Imasco Limited ("Imasco"). 

35. In or about 1970, part of the tobacco related business oflmasco was acquired by Imperial 

Tobacco Limited, (a wholly owned subsidiary). 

36. In or about February, 2000, a 58% shareholding interest in Imasco was acquired by a 

wholly owned subsidiary of British American Tobacco p.l.c., British American Tobacco 

(Canada) Limited. At that time, British American Tobacco p.l.c. was the owner of 42% of 

the issued and outstanding shares in Imasco. Imasco and British American Tobacco 

(Canada) Limited were then amalgamated and the name of the amalgamated entity was 

changed to Imperial Tobacco Canada Limited ("Imperial"). In the result, British 

American Tobacco p.l.c. became the owner of 100% of the issued and outstanding shares 

in Imperial. 

37. Imperial is a wholly owned subsidiary of the Defendant, British American Tobacco p.l.c. 

38. Imperial (and its predecessor corporations) has engaged, directly or indirectly, in the 

manufacture and promotion of cigarettes sold in Ontario. 

39. Imperial manufactures and promotes cigarettes sold in Ontario and the rest of Canada 

under several brand names, including Player's and duMaurier. 
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B. Multinational Tobacco Enterprises 

40. There are four multinational tobacco enterprises ("Groups") whose member companies 

engage directly or indirectly in the manufacture and promotion of cigarettes sold in 

Ontario and throughout the world. The four Groups are: 

(a) the Rothmans Group; 

(b) the Philip Morris Group; 

(c) the RJR Group; and 

(d) the BAT Group. 

41. At all material times, cigarettes sold in Ontario have been manufactured and promoted by 

manufacturers who are, or were, members of one of the four Groups, as set out above in 

paragraphs 23-39. 

42. The manufacturers of cigarettes sold in Ontario within each Group have had common 

policies relating to smoking and health. The common policies have been directed or co-

ordinated by the Defendants within each group ("Lead Companies") or their predecessors 

in interest for whom they are in law responsible. Particulars of the common policies and 

the manner in which they were implemented are set out in paragraphs 86 to 141. 

43. At all material times since 1950, the Lead Companies ofthe four Groups were as follows: 

Group Lead Companies 

Rothmans Group Carreras Rothmans Limited [1950 to present] 
Philip Morris Group Altria Group, Inc. (formerly Philip Morris Companies Inc.) 

[1985 to present] 
Philip Morris USA Inc. [1950 to present] 
Philip Morris International, Inc. [1987 to present] 
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Group Lead Companies 

RJRGroup R.J. Reynolds Tobacco Company [1875 to present] 
R.J. Reynolds Tobacco International, Inc. [1976 to present] 

BAT Group British American Tobacco p.l.c. [1998 to present] 
B.A.T Industries p.l.c. (formerly B.A.T. Industries Limited 
and before that Tobacco Securities Trust Limited) [1976 to 
present] 
British American Tobacco (Investments) Limited (formerly 
British-American Tobacco Company Limited) [1902 to 
present] 

44. The members of the Rothmans Group have included the following companies: 

(a) Rothmans, Benson & Hedges Inc. (federally incorporated in Canada) [1986 to 
2009]; 

(b) Rothmans Inc. (federally incorporated in Canada) [2000 to 2009]; 

(c) Rothmans of Pall Mall Limited (incorporated in the United Kingdom) [1960 to 
present]; 

(d) John Sinclair, Limited (incorporated in the United Kingdom) [1905 to 1972], later 
renamed Caneras Rothmans Limited [1972 to present]; 

(e) Carreras, Limited (incorporated in the United Kingdom) [1903 to 1972], later 
renamed Rothmans International Limited [1972 to 1981], Rothmans International 
p.l.c. [1981 to 1993], and Ryesekks p.l.c. [1993]; 

(f) Rothmans of Pall Mall Canada Limited (federally incorporated in Canada) [1956 
to 1985], later renamed ROTHMANS INC. [1985 to 2000]; 

(g) Rothmans of Canada Kings Limited (federally incorporated in Canada) [1980 to 
1985], later renamed Rothmans of Pall Mall Limited [1985 to 1986]; and 

(h) Lintpenny Limited (incorporated in the United Kingdom) [1986], later renamed 
Rothmans International Services Limited [1986 to 1991], Rothmans International 
Tobacco Limited [1991 to 1993], and then Rothmans International Services 
Limited [1993 to present]. 

45. The members ofthe Philip Morris Group have included the following companies: 

(a) Philip Monis Companies Inc. (incorporated in Virginia) [1985 to 2003] , later 
renamed Altria Group, Inc. [2003 to present]; 
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(b) Philip Morris & Co. Limited (incorporated in Virginia), later renamed Philip 
Morris USA Inc. [1919 to present]; 

(c) Philip Morris International, Inc. (incorporated in Virginia) [1987 to present]; 

(d) Rothrnans, Benson & Hedges Inc. (federally incorporated in Canada) [1986 to 
present]; and 

(e) Benson & Hedges (Canada) Inc. (federally incorporated in Canada) [1934 to 
1986]. 

46. The members of the RJR Group have included the following companies: 

(a) R.J. Reynolds Tobacco Company [1875 to present]; 

(b) R.J. Reynolds Tobacco International, Inc. [1976 to 1999]; 

(c) Macdonald Tobacco Inc. [1974 to 1979]; 

(d) RJR-Macdonald Inc. [1978 to 1999]; and 

(e) RJR-Macdonald Corp. [1999], later renamed JTI-Macdonald Corp. [1999 to 
present]. 

47. The members ofthe BAT Group have included the following companies: 

(a) Imperial Tobacco Company of Canada, Limited (federally incorporated in 
Canada) [1912 to 1966], later renamed Imperial Tobacco Company of Canada 
Limited [1966 to 1970], and then Imasco Limited [1970 to 2000]; 

(b) B.A.T Industries p.l.c. [1976 to present]; 

(c) British American Tobacco (Investments) Limited [1902 to present]; 

(d) British American Tobacco p.l.c. [1998 to present]; 

(e) Imperial Tobacco Canada Limited (incorporated in Canada) [2000 to present]; 

(f) Imperial Tobacco Sales Company of Canada Limited (incorporated in Canada) 
[1931 to 1966], later renamed Imperial Tobacco Sales Limited [1966 to 1969], 
Imperial Tobacco Products Limited [1969 to 1974], and Imperial Tobacco 
Limited [1970 to 2000]; 

(g) Brown & Williamson Tobacco Corporation [1927 to 2004]; and 

(h) American Tobacco Company [1994 to present]. 
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IV. TOBACCO RELATED WRONGS COMMITTED BY THE DEFENDANTS 

48. The Crown states that the Defendants, R.J. Reynolds Tobacco Company, Rothmans Inc. 

(and its predecessor corporations), Rothmans, Benson & Hedges Inc. (and its predecessor 

corporations), Philip Morris USA Inc. (formerly known as Philip Morris Incorporated), 

JTI-Macdonald Corp. (and its predecessor corporations) and Imperial (and its predecessor 

corporations), all of which engaged directly or indirectly in the manufacture and 

promotion of cigarettes sold in Ontario, have committed tobacco related wrongs as that 

term is defined in the Act. In particular, these Defendants, hereinafter referred to as Direct 

Breach Defendants, have committed the following breaches of common law, equitable or 

statutory duties or obligations owed by these Defendants to persons in Ontario who have 

been exposed or might become exposed to a tobacco product manufactured by them and 

offered for sale in Ontario. As a result of these tobacco related wrongs, insured persons 

in Ontario have suffered tobacco related disease or the risk of tobacco related disease and 

the Crown has incurred expenditures for health care benefits provided to these insured 

persons. 

A. Breaches of Common Law, Equitable or Statutory Duties or Obligations 

The Defendants' Knowledge 

49. The Direct Breach Defendants designed and manufactured cigarettes sold in Ontario to 

deliver nicotine to smokers. 

50. Nicotine is an addictive drug that affects the brain and central nervous system, the 

cardiovascular system, the lungs, other organs and body systems and endocrine function. 
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Addicted smokers physically and psychologically crave nicotine. 

51. Smoking and exposure to second hand smoke cause or contribute to disease including, 

but not limited to: 

(a) chronic obstructive pulmonary disease and related conditions, including: 

(i) emphysema; 

(ii) chronic bronchitis; 

(iii) chronic airways obstruction; and 

(iv) asthma; 

(b) cancer, including: 

(i) cancer of the lung; 

(ii) cancer of the lip, oral cavity and pharynx; 

(iii) cancer of the larynx; 

(iv) cancer of the esophagus; 

(v) cancer of the bladder; 

(vi) cancer of the kidney; 

(vii) cancer of the pancreas; and 

(viii) cancer of the stomach; 

(c) circulatory system diseases, including: 

(i) coronary heart disease; 

(ii) pulmonary circulatory disease; 

(iii) vascular disease; and 

(iv) peripheral vascular disease; 

(d) increased morbidity and general deterioration of health; and 

(e) fetal harm. 
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52. The Defendants have been aware since 1950, or from the date of their incorporation if 

subsequent to that date, that, when smoked as intended, cigarettes: 

(a) contain substances which can cause or contribute to disease; 

(b) produce by-products which can cause or contribute to disease; and 

(c) cause or contribute to addiction to nicotine. 

53. By 1950, or from the date ofthe Defendants' incorporation if subsequent to that date, and 

at all material times thereafter, the Defendants knew or ought to have known based on 

research which was known to them on smoking and health that smoking cigarettes could 

cause or contribute to the diseases set out in paragraph 51 herein. 

54. By 1950, or from the date ofthe Defendants' incorporation if subsequent to that date, and 

at all material times thereafter, the Defendants knew or ought to have known based on 

research which was known to them on smoking and health that the nicotine present in 

cigarettes is addictive. In the alternative, at all material times, the Defendants knew or 

ought to have known that: 

(a) nicotine is an active ingredient in cigarettes; 

(b) smokers crave nicotine; and 

(c) the physiological and psychological effects of nicotine on smokers compel them 
to continue to smoke. 

55. By 1970 or thereabouts, or from the date of the Defendants' incorporation if subsequent 

to that date, and at all material times thereafter, the Defendants knew or ought to have 

known based on research which was known to them on smoking and health that exposure 

to second hand smoke could cause or contribute to disease. 
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Breach of the Duty - Design and Manufacture 

56. At all material times since 1950, the Direct Breach Defendants owed a duty of care to 

persons exposed to cigarettes manufactured by them to design and manufacture a 

reasonably safe product which would not cause addiction and disease, and to take all 

reasonable measures to eliminate, minimize, or reduce the risks of addiction and disease 

from smoking the cigarettes they manufactured and promoted. 

57. The Direct Breach Defendants have breached, and continue to breach, these duties since 

1950 by failing to design a reasonably safe product which would not cause addiction and 

disease, and by failing to take all reasonable measures to eliminate, minimize, or reduce 

the risks of addiction and disease from smoking cigarettes manufactured by them. 

58. The Direct Breach Defendants, in the design, manufacture and promotion of their 

cigarettes, created, and continue to create, an umeasonable risk of harm to the public 

from addiction and disease as a result of smoking or exposure to second hand smoke 

from which they have failed to protect the public, particulars of which are set out below. 

59. The Direct Breach Defendants increased the risks of addiction and disease from smoking 

by manipulating the level and bio-availability of nicotine i.e. the biological availability of 

nicotine in the body from smoking their cigarettes, for purposes of maintaining and 

increasing sales of their cigarettes, particulars of which include: 

(a) special blending of tobacco; 

(b) adding nicotine or substances containing nicotine; 
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(c) introducing substances, including ammonia, to enhance the bio-availability of 
nicotine to smokers; and 

(d) such further and other particulars known to the Direct Breach Defendants. 

60. The Direct Breach Defendants increased the risks of addiction and disease from smoking 

by adding to their cigarettes ineffective filters which did not reduce the risks of addiction 

and disease from smoking, since, as was known or should have been known by these 

Defendants, based on the research known to them into smoking practices, smokers would 

fully compensate for the presence of the filters by taking deeper inhalations of smoke 

and/or blocking the air holes in the filter; and by nevertheless misleading the public and 

government agencies by misrepresenting, patiiculars of which are set out in paragraph 72, 

that these filters made smoking safer contrary to their knowledge. 

61. The Direct Breach Defendants further misled the public from 1950 on through marketing 

and advertising campaigns, by misrepresenting, particulars of which are set out in 

paragraph 72, in written and visual material, that "mild", "low tar" and "light" filter 

cigarettes were healthier than regular cigarettes contrary to their knowledge. 

62. As a result of these tobacco related wrongs, persons in Ontario started to smoke or 

continued to smoke cigarettes manufactured and promoted by the Direct Breach 

Defendants, or were exposed to cigarette smoke, and thereby suffered tobacco related 

disease and an increased risk of tobacco related disease. 

Breach of the Duty to Warn 

63. At all material times since 1950, the Direct Breach Defendants knew or ought to have 
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known that their cigarettes, when smoked as intended, were addictive and could cause or 

contribute to disease, and as manufacturers of cigarettes sold to persons in Ontario they 

owed a duty of care to warn the public who smoked cigarettes or might become exposed 

to cigarette smoke of the risks of addiction and disease from smoking or exposure to 

cigarette smoke, as was known, or should have been known to them based on research 

known to them on smoking and health. 

64. The Direct Breach Defendants breached their duty to persons in Ontario by failing to 

provide any warning prior to 1972, or any adequate warning thereafter, of: 

(a) the risk of tobacco related disease; or 

(b) the risk of addiction to the nicotine contained in their cigarettes, 

which was known to them, or should have been known to them based on research known 

to them on smoking and health from 1950 on. 

65. Any warnings that were provided by the Direct Breach Defendants were inadequate and 

ineffective in that they did not accurately reveal the true extent of what they knew or 

should have known of addiction and disease from smoking or exposure to cigarette 

smoke based on research known to them on smoking and health and: 

(a) failed to warn of the actual and known risks of addiction and disease from 
smoking; 

(b) were insufficient to give users, prospective users, and the public a true indication 
of the risks of addiction and disease from smoking or exposure to cigarette 
smoke; 

(c) were introduced for the purpose of delaying more accurate government-mandated 
warnings of the risks of addiction and disease from smoking or exposure to 
cigarette smoke; 
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(d) failed to make clear, credible, complete and current disclosure of the risks of 
addiction and disease inherent in the ordinary use of their cigarettes and therefore 
failed to permit free and infmmed decisions concerning smoking; and 

(e) and failed to inform persons who might become exposed to cigarette smoke of the 
risks of disease from such exposure so that they could take measures to limit or 
eliminate such exposure. 

66. The Direct Breach Defendants knew or ought to have known based on research known to 

them since 1950 that children under the age of 13 and adolescents under the age of 19 in 

Ontario were smoking or might smoke their cigarettes, but failed to provide warnings 

sufficient to inform children and adolescents of the risks of addiction and disease, which 

would have accurately conveyed their knowledge of these risks to children and 

adolescents. 

67. The Direct Breach Defendants engaged in collateral marketing and promotional and 

public relations activities to neutralize or negate the effectiveness of the stated warnings 

on cigarette packaging in advertising and in warnings given by governments and other 

agencies concerned with public health, by mischaracterizing any health concerns relating 

to smoking, either with respect to addiction or disease, or attempts at regulation by health 

authorities or governments, as unproven, controversial, extremist, authoritarian, and an 

infringement of liberty. 

68. The Direct Breach Defendants suppressed the information which was known to them or 

should have been known to them based on research conducted by them or by their Lead 

Companies or on their behalf, regarding the risks of addiction and disease from smoking 

and the risks of disease from exposure to second hand smoke, as directed by their Lead 

Companies as set out in paragraphs 88 to 107 herein. 

69. The Direct Breach Defendants misinformed and misled the public, particulars of which 
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are set out in paragraph 72, about the risks of addiction and disease from smoking and the 

risks of disease from exposure to second hand smoke. 

70. As a result of these tobacco related wrongs, persons in Ontario started or continued to 

smoke cigarettes manufactured and promoted by the Direct Breach Defendants, or were 

exposed to cigarette smoke, and thereby suffered tobacco related disease and an increased 

risk of tobacco related disease. 

Breach of the Duty - Misrepresentation 

71. As manufacturers of tobacco products, the Direct Breach Defendants owed a duty of care 

to persons in Ontario who consumed, or were exposed to, cigarette smoke from cigarettes 

manufactured by them and sold in Ontario and ought reasonably to have foreseen that 

persons in Ontario who smoked would rely on any representations made by them with 

respect to the risks of addiction and disease from smoking and the risk of disease from 

exposure to second hand smoke. Such reliance by persons in Ontario was reasonable in 

all of the circumstances since as set out below the Direct Breach Defendants took steps to 

assure persons in Ontario of the truth of their misrepresentations and to conceal from 

them the true extent of the risks of smoking and exposure to second hand smoke. As a 

result, since 1950 the Direct Breach Defendants owed a duty to persons in Ontario not to 

misrepresent the risks of addiction and disease from smoking and the risk of disease from 

exposure to second hand smoke as was known, or should have been known to them based 

on research known to them on smoking and health. 

72. The Direct Breach Defendants, with full knowledge of the risks of addiction and disease, 
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misrepresented the risks of smoking and exposure to second hand smoke since 1950 by 

denying any link between smoking and addiction and disease and denying any link 

between exposure to second hand smoke and disease contrary to what was known or 

should have been known to them, based on research known to them on smoking and 

health. In particular, since 1950 and continuing to the present the Direct Breach 

Defendants misrepresented to persons in Ontario that: 

(a) smoking and exposure to second hand smoke have not been shown to cause any 
known diseases; 

(b) they were aware of no research, or no credible research, establishing a link 
between smoking or exposure to second hand smoke and disease; 

(c) many diseases shown to have been caused by smoking tobacco or exposure to 
second hand smoke were in fact caused by other environmental or genetic factors; 

(d) cigarettes were not addictive; 

(e) they were aware of no research, or no credible research, establishing that 
smoking is addictive; 

(f) smoking is merely a habit or custom; 

(g) they did not manipulate nicotine levels in their cigarettes; 

(h) they did not include substances in their cigarettes designed to increase the bio
availability of nicotine; 

(i) the intake of tar and nicotine associated with smoking their cigarettes was less 
than they knew or ought to have known it to be; 

G) certain of their cigarettes, such as "filter", "mild", "low tar" and "light" brands, 
were safer than other cigarettes; 

(k) smoking is consistent with a healthy lifestyle; and 

(1) the risks of smoking and exposure to second hand smoke were less serious than 
they knew them to be. 

72.1. The above misrepresentations were conveyed to persons in Ontario by the Direct Breach 

Defendants: 
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(a) in cigarette brand advertising and related marketing and promotional materials in 
all media, including radio, television, billboards, bus shelters, posters, displays, 
signs, print media and various electronic media including the internet. 
Advertising includes commercials, posters, print ads, news releases, press kits, 
contest materials, coupons, brand merchandising materials, sampling items and 
activities, discounting and other marketing activities; 

(b) on cigarette packaging, including carton wrappings; 

(c) at cigarette brand-promoting activities, including cultural, sporting and other 
events and activity sponsorships, and in promotional materials prepared in relation 
to such activities, including news releases, press kits, contests, coupons, brand 
merchandising materials, sampling items and activity materials, discounting and 
other marketing activities; 

(d) in paid advocacy carried out in media including newspapers, magazines, radio, 
television, and the internet paid for in whole or in part by the Direct Breach 
Defendants; 

(e) in research results presented to the public, governments, news and information 
media and other organizations as objective and independent when in fact these 
results were not and the research itself had been funded by the Direct Breach 
Defendants; 

(f) in media interviews, correspondence and other materials prepared on behalf of, 
and discussions, speeches and presentations given by, company officials, tobacco 
industry spokespersons acting on behalf of Direct Breach Defendants directly or 
indirectly (such as CTMC lobbyists, and public relations experts), to persons in 
Ontario, elected officials, government bureaucrats, medical, health and scientific 
organizations and bodies, conferences, columnists and journalists, writers, media 
editors, publishers and scientists; and 

(g) via company or tobacco industry spokespersons who did not represent themselves 
as such at the time or who held themselves out as 'independent' of the Direct 
Breach Defendants' interests, but who were in fact acting as agents for the Direct 
Breach Defendants, having received money or money's worth from the Direct 
Breach Defendants, directly or indirectly. These individuals communicated to, 
and corresponded with, and provided information to the public, members of the 
news and information media, elected officials, government officials, members of 
scientific and health promotion and research entities as well as members of the 
general public. 

72.2. Since 1950, Rothmans Inc. and Rothmans, Benson & Hedges Inc. and their predecessors, 

as members of the Rothmans Group in Canada, have made all of the misrepresentations 

set out in paragraph 72 above. These misrepresentations have been repeated continually 
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by Rothmans Inc. and Rothmans, Benson & Hedges Inc. and their predecessors through a 

variety of means, including the following: 

(a) presentations to the Canadian Medical Association (May 1963), the Conference 
on Smoking and Health of the federal Department ofNational Health and Welfare 
(November 25 and 26, 1963), the House of Commons Standing Committee on 
Health, Welfare and Social Affairs (May 1969) and the National Association of 
Tobacco and Confectionery Distributors Convention (October 1969); 

(b) meetings with federal Minister of Health Marc Lalonde (April 1973), with Health 
and Protection Branch (March 1978), federal Minister of Health and Welfare 
Monique Begin (April 1978), with officials of the federal Department of Health 
and Welfare (February 1979), and with the federal Assistant Deputy Minister of 
Health and Welfare Dr. A.B. Morrison (March 1981); 

(c) full-page advertising in Canadian newspapers promoting smoking as safe and 
pledging to impart "vital information" as soon as available; and 

(d) public and media statements to Canadian newspapers and on national television 
(including in the Toronto Daily Star (September 1962, June 1969) and in the 
Globe and Mail (June 1967). 

72.3. Since 1950, Rothmans, Benson & Hedges Inc. and its predecessors, as members of the 

Philip Morris Group in Canada, have made all of the misrepresentations set out in 

paragraph 72 above. These misrepresentations have been repeated continually by 

Rothmans, Benson & Hedges Inc. and its predecessors through a variety of means, 

including the following: 

(a) presentations to the Canadian Medical Association (May 1963), the Conference 
on Smoking and Health of the federal Department ofNational Health and Welfare 
(November 1963), and the National Association of Tobacco and Confectionery 
Distributors Convention (October 1969 and in 1995), the House of Commons 
Standing Committee on Health, Welfare and Social Affairs (May 1969) and 
federal Legislative Committees (including in November 1987 and January 1988); 

(b) meetings with federal Minister of Health Marc Lalonde (April 1973), with Health 
and Protection Branch (March 1978), federal Minister of Health and Welfare 
Monique Begin (April 1978), with officials of the federal Department of Health 
and Welfare (February 1979), with the federal Assistant Deputy Minister of 
Health and Welfare Dr. A.B. Morrison (March 1981) and with federal Minister of 
Health and Welfare Jake Epp (September 1986); 
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(c) public and media statements to Canadian newspapers and on North American 
television (including a statement in the Toronto Daily Star (September 1967) and 
a speech in Halifax (June 1978)); 

(d) Annual Reports (including in the 1977 and 1981 Annual Reports for Benson & 
Hedges (Canada) Inc.); 

(e) publications (including in the 1978 Booklet "The Facts" published by Benson & 
Hedges (Canada) Inc.); and 

(f) advertising, marketing and promotional campaigns. 

72.4. Since 1950, R.J. Reynolds Tobacco Company and JTI-Macdonald Corp. and their 

predecessors, as members of the RJR Group in Canada, have made all of the 

misrepresentations set out in paragraph 72 above. These misrepresentations have been 

repeated continually by R.J. Reynolds Tobacco Company and JTI-Macdonald Corp. and 

their predecessors through a variety of means, including the following: 

(a) presentations to the Canadian Medical Association (May 1963), the Conference 
on Smoking and Health of the federal Department ofNational Health and Welfare 
(November 1963), and the National Association of Tobacco and Confectionery 
Distributors Convention (October 1969 and 1995), the House of Commons 
Standing Committee on Health, Welfare and Social Affairs (May 1969) and 
federal Legislative Committees (including in November 1987 and January 1988); 

(b) meetings with federal Minister of Health Marc Lalonde (April1973), with Health 
and Protection Branch (March 1978), federal Minister of Health and Welfare 
Monique Begin (April 1978), with officials of the federal Department of Health 
and Welfare (February 1979), with the federal Assistant Deputy Minister of 
Health and Welfare Dr. A.B. Monison (March 1981) and with federal Minister of 
Health and Welfare Jake Epp (September 1986); 

(c) publications (including "R.J. Reynolds Industries: A Hundred Years of Progress 
in North Carolina" in The Tobacco Industry in Transition); 

(d) speeches and presentations (including 1969 speech to the Tobacco Growers 
Information Committee and 1980 presentation to a National Meeting of Security 
Analysts); 

(e) public statements (including the 1983 Revised Mission Statement on Smoking 
and Health); and 

(f) advertising, marketing and promotional campaigns. 
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72.5. Since 1950, Imperial Tobacco Canada Limited and its predecessors, as members of the 

BAT Group in Canada, have made all of the misrepresentations set out in paragraph 72 

above. These misrepresentations have been repeated continually by Imperial Tobacco 

Canada Limited and its predecessors through a variety of means, including the following: 

(a) presentations to the Canadian Medical Association (May 1963), the Conference 
on Smoking and Health of the federal Department ofNational Health and Welfare 
(November 25 and 26, 1963), the House of Commons Standing Committee on 
Health, Welfare and Social Affairs (May 1969), and the National Association of 
Tobacco and Confectionery Distributors Convention (October 1969), federal 
Legislative Committees (including in November 1987 and January 1988) and the 
House of Commons Standing Committee on Health (December 1996); 

(b) meetings with federal Minister of Health Marc Lalonde (April1973), with Health 
and Protection Branch (March 1978), federal Minister of Health and Welfare 
Monique Begin (April 1978), with officials of the federal Department of Health 
and Welfare (February 1979), with the federal Assistant Deputy Minister of 
Health and Welfare Dr. A.B. Monison (March 1981) and with federal Minister of 
Health and Welfare Jake Epp (September 1986); 

(c) Annual Reports (including the 1959, 1961, 1967 and 1968 Annual Reports for 
Imperial Tobacco Canada Limited); 

(d) public and media statements to Canadian newspapers and on national television, 
(including CBC television (December 1969) and in the Toronto Daily Star (June 
1971)); 

(e) publications (including on the topics of smoking and health, "habit or addiction" 
and environmental tobacco smoke); and 

(f) advertising, marketing and promotional campaigns. 

73. The Direct Breach Defendants suppressed from persons in Ontario scientific and medical 

data, which was known or should have been known to them based on research on 

smoking and health which was known to them, which revealed the serious health risks of 

smoking and second hand smoke, for the purpose of continuing to misrepresent and 

conceal the risks of addiction and disease from smoking and exposure to second hand 

smoke. 
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73 .1. Particulars of this suppression of scientific and medical data by Rothmans Inc. and 

Rothmans, Benson & Hedges Inc. and their predecessors, as members of the Rothmans 

Group: 

(a) agreeing with British American Tobacco (Investments) Limited to suppress 
research relating to carbon monoxide and smoke intake; and 

(b) participating in ICOSI's total embargo of all research relating to the 
pharmacology of nicotine in concert with the other Groups. 

73.2. Particulars of this suppression of scientific and medical data and research by Rothmans, 

Benson & Hedges Inc. and its predecessors, as members of the Philip Morris Group: 

(a) agreeing with British American Tobacco (Investments) Limited and the RJR 
Group to suppress scientific and medical findings relating to work that was 
funded at Harrogate, U.K. (1965 and 1966); 

(b) destroying unfavourable smoking and health data generated by external research 
funded by the Philip Morris Group; 

(c) closing research laboratories and destroying related scientific information; 

(d) withdrawing internal research relating to nicotine from peer review; 

(e) destroying internal research relating to nicotine; 

(f) prohibiting research designed to develop new tests for carcinogenicity, to relate 
human disease and smoking and to show the addictive effect of smoking; and 

(g) participating in ICOSI's total embargo of all research relating to the 
pharmacology of nicotine in concert with the other Groups. 

73.3. Particulars of this suppression of scientific and medical data by R.J. Reynolds Tobacco 

Company and JTI-Macdonald Corp. and their predecessors, as members of the RJR 

Group: 

(a) agreeing with British American Tobacco (Investments) Limited and the Philip 
Morris Group to suppress scientific and medical findings relating to work that was 
funded at Harrogate, U.K. (1965 and 1966); 
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(b) ceasing research on the effects of smoke because of its potential bearing on 
product liability; 

(c) imposing restrictions on the use of terms, including "drug," "marketing" and 
"dependency," in scientific studies; 

(d) invalidating and destroying research reports; 

(e) terminating and destroying research associated with R.J. Reynolds Tobacco 
Company's "The Mouse House" experiments; and 

(f) participating in ICOSI's total embargo of all research relating to the 
pharmacology of nicotine in concert with the other Groups. 

73.4. Particulars ofthis suppression of scientific and medical data by Imperial Tobacco Canada 

Limited and its predecessors, as members ofthe BAT Group: 

(a) agreeing with the Philip Morris and RJR Groups to suppress scientific and 
medical findings relating to work that was funded at Harrogate, U.K. (1965 and 
1966); 

(b) agreeing with Rothmans Group to suppress research relating to carbon monoxide 
and smoke intake; 

(c) implementing a policy to avoid written documentation on Issues relating to 
smoking and health; 

(d) agreeing within the BAT Group not to publish or circulate research in the areas of 
smoke inhalation and smoker compensation and to keep all research on sidestream 
activity and other product design features within the BAT Group; 

(e) destroying research reports indicating the adverse health effects of smoking and 
exposure to second hand smoke (1992); 

(f) suppressing information and developments relating to potentially safer products; 
and 

(g) participating in ICOSI's total embargo of all research relating to the 
pharmacology of nicotine in concert with the other Groups. 

74. The Direct Breach Defendants misinformed the public in Ontario, particulars of which 

are set out in paragraph 72, as to the harm of both smoking and of exposure to cigarette 

smoke, which was known or should have been known to them based on research on 
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smoking and health which was known to them. 

75. The Direct Breach Defendants participated in a misleading campmgn, particulars of 

which are set out in paragraph 72, to enhance their own credibility and diminish the 

credibility of health authorities and anti-smoking groups, for the purpose of reassuring 

smokers, contrary to what they knew or should have known based on research on 

smoking and health which was known to them, that cigarettes were not as dangerous as 

authorities were saying. 

76. The Direct Breach Defendants intended that these misrepresentations be relied upon by 

individuals in Ontario for the purpose of inducing them to start smoking or to continue to 

smoke their cigarettes. It was reasonably foreseeable that persons in Ontario would and 

they did, in fact, rely upon these misrepresentations made by the Direct Breach 

Defendants for the purpose of persuading persons in Ontario to purchase cigarettes 

manufactured by them. 

77. As a result ofthese misrepresentations, which were either made fraudulently, (contrary to 

their actual knowledge of the risks of addiction and disease from smoking or exposure to 

second hand smoke or recklessly without any reasonable basis or belief in their truth) or, 

in the alternative, negligently (in disregard of research into smoking and health which 

was available to them and which was known or should have been known to them) 

persons in Ontario started to, or continued to, purchase and smoke cigarettes 

manufactured and promoted by the Defendants, or were exposed to cigarette smoke from 

such cigarettes, and thereby suffered tobacco related disease and an increased risk of 

tobacco related disease. 
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Breach of the Duty - Manufacturing or Promoting Products for Children and 
Adolescents 

78. Further to the duty of care alleged in paragraph 71, at all material times since 1950, the 

Direct Breach Defendants as manufacturers of cigarettes sold in Ontario owed a duty of 

care to children and adolescents in Ontario to take all reasonable measures to prevent 

them from starting or continuing to smoke. 

79-. The Defendants' own research revealed that the vast majority of smokers start to smoke 

and become addicted before they are 19 years of age. 

80. The Direct Breach Defendants knew or ought to have known that children and 

adolescents in Ontario were smoking or might start to smoke and that it was contrary to 

law as further particularized in paragraphs 142 to 147 herein, or public policy to sell 

cigarettes to children and adolescents or to promote smoking by such persons. 

81. The Direct Breach Defendants knew or ought to have known based on research known to 

them on smoking and health of the risk that children and adolescents in Ontario who 

smoked their cigarettes would become addicted to cigarettes and would suffer tobacco 

related disease. 

82. The Direct Breach Defendants failed to take reasonable and appropriate measures to 

prevent children and adolescents from starting or continuing to smoke cigarettes 

manufactured by them and sold in Ontario. 

83. The Direct Breach Defendants targeted children and adolescents in their advertising, 

promotional and marketing activities for the purpose of inducing children and adolescents 
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in Ontario to start or continue to smoke. 

84. The Direct Breach Defendants, in further breach of their duty of care failed to take all 

reasonable measures to prevent children and adolescents from starting or continuing to 

smoke and undermined government initiatives and legislation which were intended to 

prevent children and adolescents in Ontario from starting or continuing to smoke. 

85. As a result of these tobacco related wrongs, children and adolescents in Ontario started to 

or continued to smoke cigarettes manufactured and promoted by the Direct Breach 

Defendants, or were exposed to cigarette smoke, and thereby suffered tobacco related 

disease and an increased risk of tobacco related disease. 

Conspiracy, Concert of Action and Common Design 

86. At all material times, the Defendants conspired, and acted in concert in committing the 

tobacco related wrongs alleged in paragraphs 48 to 85 and paragraphs 142 to 147, 

particulars of which are set out below. The Defendants are accordingly all deemed to 

have jointly breached the duties alleged in paragraphs 48 to 85 and paragraphs 142 to 147 

under section 4 of the Act. 

(i) Conspiracy within the International Tobacco Industry 

87. Commencing in or about 1953, in response to mounting publicity and public concern 

about the link between smoking and disease, the Lead Companies of the four Groups or 

their predecessors in interest for whom the Lead Companies are in law responsible, 
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conspired and acted in concert to prevent the Crown and persons in Ontario and other 

jurisdictions from acquiring knowledge of the harmful and addictive properties of 

cigarettes in circumstances where they knew or ought to have known that their actions 

would cause increased health care costs. 

88. This conspiracy, concert of action and common design secretly originated in 1953 and 

early 1954 in a series of meetings and communications among Philip Morris 

Incorporated, R.J. Reynolds Tobacco Company, Brown & Williamson Tobacco 

Corporation (in its own capacity and as agent for British American Tobacco Company 

Limited through meetings it attended on behalf of and as directed by its parent 

corporation British American Tobacco Company Limited), and American Tobacco 

Company. These companies, on their own behalf and on behalf of their respective 

Groups, contrary to their knowledge, agreed to: 

(a) jointly disseminate false and misleading information regarding the risks of 
addiction and disease from smoking cigarettes; 

(b) make no statement or admission that smoking caused disease; 

(c) suppress or conceal research that was known or should have been known to them 
regarding the risks of addiction and disease from smoking cigarettes; and 

(d) orchestrate a public relations program on smoking and health issues with the 
object of: 

(i) promoting cigarettes; 

(ii) protecting cigarettes from attack based upon health risks that were known 
or should have been known to them; and 

(iii) reassuring the public that smoking was not hazardous. 

89. This conspiracy, concert of action and common design was continued at secret 

committees, conferences and meetings involving senior personnel of the Lead Companies 
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and through written and oral directives issued by the Lead Companies to members of 

their Groups who manufactured cigarettes sold in Ontario. 

90. Between late 1953 and the early 1960s, the Lead Companies formed or joined several 

research organizations including the Tobacco Industry Research Council (the "TIRC", 

renamed the Council for Tobacco Research in 1964 (the "CTR")), the Centre for Co-

operation in Scientific Research Relative to Tobacco ("CORESTA"), the Tobacco 

Institute ("TI"), and the Tobacco Manufacturers' Standing Committee, (renamed the 

Tobacco Research Council ("TRC") and then the Tobacco Advisory Council), 

collectively referred to as TRC, and Verband der Cigarettenindustrie ("Verband") which 

was the German equivalent of the Tobacco Institute to which the Lead Companies were 

affiliated. 

91. The Lead Companies publicly misrepresented that they, or members of their respective 

Groups, along with the TIRC, the CTR, CORESTA, the TRC, CTMC, TI, Verband and 

similar organizations, would objectively conduct research and gather data concerning the 

link between smoking and disease and would publicize the results of this research 

throughout the world. Particulars of these misrepresentations are within the knowledge 

of the Defendants but include: 

(a) The issuance of the TIRC's 1954 "Frank Statement to Cigarette Smokers" which 
received coverage in the Canadian press; 

(b) Statements made to the Canadian Medical Association in May 1963; 

(c) November 25-26, 1963 presentation to the Conference on Smoking and Health of 
the federal Department ofNational Health and Welfare; 

(d) May 1969 presentation to the House of Commons Standing Committee on Health, 
Welfare and Social Affairs; 

(e) Statements to the national press and news organizations in Canada; and 
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(f) Communications through the CTMC m Canada, including to the federal 
Department of Health and Welfare. 

92. In reality, the Lead Companies conspired with the TIRC, the CTR, CORESTA, the TRC, 

CTMC, TI, Verband and similar organizations, to distort the research and to publicize 

misleading information to undermine the truth about the link between smoking and 

disease. The Lead Companies intended to mislead persons in Ontario and the Crown, 

into believing that there was a real medical or scientific controversy about whether 

smoking caused addiction and disease contrary to their knowledge. 

93. In 1963 and 1964, the Lead Companies agreed to co-ordinate their research with research 

conducted by the TIRC in the United States, for the purpose of suppressing any findings 

which might indicate that cigarettes were a harmful and dangerous product. 

94. In April and September 1963, the Lead Companies agreed to develop a public relations 

campaign to counter the Royal College of Physicians report in England, the forthcoming 

Surgeon General's Report in the United States and a report of the Canadian Medical 

Association in Canada, for the purpose of misleading smokers that their health would not 

be endangered by smoking cigarettes, contrary to their knowledge. 

95. In September 1963 in New York, the Lead Companies agreed that they would not issue 

warnings about the link between smoking and disease, as was known to them or should 

have been known to them based on research on smoking and health which was known to 

them, unless and until they were forced to do so by government action. 

96. The Lead Companies further agreed that they would suppress and conceal information 

concerning the harmful effects of cigarettes, which was known to them or should have 

been known to them based on research on smoking and health which was known to them. 
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97. By the mid-1970s, the Lead Companies decided that an increased international 

misinformation campaign was required to mislead smokers and potential smokers and to 

protect the interests of the tobacco industry, for fear that any admissions relating to the 

link between smoking and disease as was known to them or should have been known to 

them based on research on smoking and health which was known to them, could lead to a 

"domino effect" to the detriment of the industry world-wide. 

97.1. In 1974, the Lead Companies as members of TI formed a Research Review Committee, 

which became known as the Research Liaison Committee to achieve a coordinated 

approach to all industry research into smoking and health. In 1978, the Research Liaison 

Committee was replaced with the Industry Research Committee. 

98. As a result, in June, 1977, the Lead Companies met m England to establish the 

International Committee on Smoking Issues ("ICOSI"). 

99. Through ICOSI, the Lead Companies resisted attempts by governments including in 

Canada to provide adequate warnings about smoking and disease including the effects of 

second hand smoke, and pledged to: 

(a) jointly disseminate false and misleading information regarding the risks of 
addiction and disease from smoking; 

(b) make no statement or admission that smoking caused disease; 

(c) suppress research that was known or should have been known to them regarding 
the risks of addiction and disease from smoking; 

(d) not compete with each other by making health claims with respect to their 
cigarettes, and thereby avoid direct or indirect admissions about the risks of 
addiction and disease from smoking; and 

(e) patiicipate in a public relations program on smoking and health issues with the 
object of promoting cigarettes, protecting cigarettes from attack based upon health 
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risks, and reassuring smokers, the public and authorities in Ontario and other 
jurisdictions that smoking was not hazardous; 

hereinafter referred to as the ICOSI policies and position on smoking. 

100. In and after 1977, the members ofiCOSI, including each of the Lead Companies, agreed 

orally and in writing, to ensure that: 

(a) the members of their respective Groups, including the Direct Breach Defendants, 
would act in accordance with the ICOSI position on smoking and health set out 
above, including the decision to mislead the public about the link between 
smoking and disease; 

(b) initiatives pursuant to the ICOSI positions would be carried out, whenever 
possible, by national manufacturers' associations ("NMAs") including, in Canada, 
CTMC, to ensure compliance in the various tobacco markets world wide; 

(c) when it was not possible for NMAs to carry out ICOSI's initiatives they would be 
carried out by the members of the Lead Companies' Groups or by the Lead 
Companies themselves; and 

(d) their subsidiary companies would, when required, suspend or subvert their local 
or national interests in order to assist in the preservation and growth of the 
tobacco industry as a whole. 

101. In the late 1970s, the Lead Companies launched Operation Berkshire, which was aimed 

at Canada and other major markets, to further advance their campaign of misinformation 

and to promote smoking. Operation Berkshire was led by Lead Companies of the Philip 

Morris Group in concert with the Rothmans Group and the BAT Group. 

102. In 1980, ICOSI was renamed the International Tobacco Information Centre I Centre 

International d'lnformation du Tabac - INFOTAB ("INFOTAB"). In or before 1992, 

INFOTAB changed its name to the Tobacco Documentation Centre ("TDC") (ICOSI, 

INFOTAB and TDC are hereinafter referred to collectively as "ICOSI"). 

103. At all material times, the policies of ICOSI were identical to the policies of the NMAs 
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including CTMC, and were presented as the policies and positions of the NMAs and their 

member companies so as to conceal from the public and from governments including in 

Canada the existence ofthe conspiracy, concert of action and common design. 

104. · The Lead Companies at all times acted to ensure that the manufacturers of cigarettes sold 

in Ontario within their Group complied, and did not deviate, from the official ICOSI 

position on the adverse health effects of smoking, particulars of which are set out below 

in paragraphs 117 to 140. 

105. In addition to the foregoing, the Lead Companies engaged in a conspiracy, concert of 

action and common design specifically with respect to the issue of second hand smoke, as 

set out below. 

106. In the early 1970s, the Lead Companies began to combine their resources and coordinate 

their activities specifically with respect to second hand smoke. In 1975, the Lead 

Companies formed the first of several committees to specifically address second hand 

smoke, which they also called Environmental Tobacco Smoke (ETS) and passive 

smoking. The first committee, sometimes referred to as the Public Smoking Committee 

or Advisory Group, met under the direction of the Research Liaison Committee. 

Although the Lead Companies claimed that the Committees were formed to conduct 

"sound science" regarding the emerging issue of second hand smoke, their actual purpose 

was to fund projects that would counter the public's growing concern regarding the 

harmful effects of second hand smoke, despite the knowledge amongst the Lead 

Companies of these harmful effects. The Committee formed in 1975 and its various 

successors, including the Tobacco Institute ETS Advisory Committee ("TI-ETSAG") 

founded in 1984 and the Committee for Indoor Air Research ("CIAR") founded in 1988, 
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carried out the mandate of the Lead Companies of challenging the growing consensus 

regarding second hand smoke by: 

(a) coordinating and funding efforts to generate evidence to support the notion that 
there remained an "open controversy" as to the health implications of second hand 
smoke; 

(b) leading the attack on government efforts to act on evidence linking second hand 
smoke to disease; 

(c) acting as a "front" organization for flowing tobacco industry funds to research 
projects so that the various committees appeared to be independent organizations 
and the role of the tobacco industry was hidden; 

(d) in the case of TI-ETSAG, meeting monthly to propose, review, and manage 
scientific projects approved for funding; 

(e) in 1988 when it was formed, the Chairman of the CIAR Board told the TI that the 
purpose of CIAR was providing ammunition for the tobacco industry on the ETS 
battlefield; 

(f) from 1988 until its dissolution in 1999, funding of 150 projects by CIAR at 75 
institutions resulting in 250 peer reviewed publications, in addition to special 
studies on the effects of second hand smoke, 18 of which were released; 

(g) creating a consultancy program in June 1987 at a conference called "Operation 
Down Under" to train and deploy scientists worldwide; 

(h) in 1988 forming and funding of the Association for Research on Indoor Air 
(ARIA) by the Defendants' consultants on second hand smoke; and 

(i) in 1989, forming of the Indoor Air International (IAI), a group to address 
scientific issues related to indoor air quality that the Defendants promoted 
publicly as learned societies dedicated to promote indoor air quality but failed to 
disclose that they were funded by the tobacco industry. 

The policies and positions referenced above are hereinafter referred to as the CIAR 

policies and position on second hand smoke. 

1 07. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued, and of the breaches of duty committed in 

furtherance of the conspiracy, concert of action and common design are within the 
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knowledge ofthe Defendants. 

(ii) Conspiracy within the Canadian Tobacco Industry 

108. At all material times since in or about 1950, the Direct Breach Defendants, in furtherance 

of the conspiracy and concerted action within the International Tobacco Industry and 

within their particular Corporate Groups, conspired and acted in concert to prevent the 

Crown and persons in Ontario from acquiring knowledge of the harmful and addictive 

properties of cigarettes, and committed tobacco related wrongs, as set out above in 

paragraphs 48 to 85 and below in paragraphs 142 to 147, in circumstances where they 

knew or ought to have known that harm and health care costs would result from acts done 

in furtherance of the conspiracy, concert of action and common design. 

109. This conspiracy, concert of action and common design was entered into or continued at 

or through committees, conferences and meetings established, organized and convened 

by the Defendants Rothrnans Inc., Rothrnans, Benson & Hedges Inc., JTI-Macdonald 

Corp. and Imperial Tobacco Canada Limited and their predecessors in interest for whom 

they are liable, hereinafter referred to as the Canadian Tobacco Company Defendants, 

and attended by their senior personnel and through written and oral directives and 

communications amongst them. 

110. The conspiracy, concert of action and common design was continued when, contrary to 

their knowledge: 

(a) in or about 1962, the Canadian Tobacco Company Defendants agreed not to 
compete with each other by making health claims with respect to their cigarettes 
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so as to avoid any admission, directly or indirectly, concerning the risks of 
addiction and disease from smoking; 

(b) in 1963, the Canadian Tobacco Company Defendants misrepresented to the 
Canadian Medical Association that there was no causal connection between 
smoking and disease; 

(c) in or about 1963, the Canadian Tobacco Company Defendants formed the Ad 
Hoc Committee on Smoking and Health (renamed the Canadian Tobacco 
Manufacturers' Council in 1969, and incorporated as CTMC in 1982) in order to 
maintain a united front on smoking and health issues (the Ad Hoc Committee on 
Smoking and Health, the pre-incorporation Canadian Tobacco Manufacturers' 
Council and CTMC are hereinafter collectively referred to as CTMC"); and 

(d) in or about 1969, the Canadian Tobacco Company Defendants misrepresented to 
the House of Commons, Standing Committee on Health, ·welfare and Social 
i\Jfairs, that there was no causal connection bet'vveen smoking and disease. 

111. Upon its f01mation, and at all material times thereafter, CTMC provided a means and 

method to continue the conspiracy, concert of action and common design and, upon its 

incorporation, agreed, adopted and participated in the conspiracy, concert of action and 

common design. 

112. In furtherance of the conspuacy, concert of action and common design, CTMC has 

lobbied governments and regulatory agencies throughout Canada on behalf of and as 

agent for their members which included all of the Canadian Tobacco Company 

Defendants' since about 1963, with respect to tobacco industry matters, including 

delaying and minimizing government initiatives in respect of warnings to be placed on 

cigarette packages and imposing limitations on smoking in public places, as well as 

misrepresenting the risks of addiction and disease from smoking to the Canadian public, 

in accordance with the tobacco industry's position, which is the same as the ICOSI 

policies and position on smoking particularized in paragraph 99 herein and the CIAR 

policies and position on second hand smoke particularized in paragraph 106 herein. 
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113. CTMC has co-ordinated, with the Canadian Tobacco Company Defendants and the 

international tobacco industry associations ICOSI and INFOTAB, through its 

membership in these organizations, the Canadian cigarette industry's positions on 

smoking and health issues. 

114. In furtherance ofthe conspiracy, concert of action and common design, CTMC on behalf 

of and as agent for their members which included all of the Canadian Tobacco Company 

Defendants: 

(a) disseminated false and misleading information regarding the risks of addiction 
and disease from smoking including making false and misleading submissions to 
governments denying any connection contrary to its knowledge; 

(b) refused to admit that smoking caused disease contrary to its knowledge; 

(c) suppressed research regarding the risks of addiction and disease from smoking 
which was known or should have been known to them; 

(d) participated in a public relations program on smoking and health issues with the 
object of promoting cigarettes, protecting cigarette sales and protecting cigarettes 
and smoking from attack by misrepresenting the link, which was known or should 
have been known to them, between smoking and disease; 

(e) lobbied governments in order to delay and minimize government initiatives with 
respect to smoking and health, including initiatives to place warnings on 
cigarettes packaging and limiting smoking in public places contrary to its 
knowledge; 

(f) in a 1963 presentation to the Conference on Smoking and Health of the 
Department of National Health and Welfare, the Ad Hoc Committee of the 
Canadian Tobacco Industry (the predecessor to the CTMC) claimed that the 
evidence that tobacco causes disease was inconclusive and used this to undermine 
the scientific case against tobacco; 

(g) stated in a 1968 paper that there is no established proof that tobacco causes harm; 

(h) in June 1969 made a statement to the House of Commons Standing Committee on 
Health and Welfare denying that smoking is a major cause of illness or death; 

(i) at a 1971 meeting oftechnical representatives ofthe members ofCTMC called by 
the head of the CTMC, representatives of the CTMC and the Canadian tobacco 
companies noted the need for minimum nicotine levels in cigarettes; 
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G) denied at a 1971 press conference that tobacco causes disease; 

(k) in a 1977 Position Paper, stated that there is no persuasive scientific evidence to 
support the contention that the non-smoker is harmed by the tobacco smoke of 
others; 

(1) in a 1987 Position Statement, stated that: 

(i) smoking had not been proven to cause disease; 

(ii) smoking is not addictive; and 

(iii) there was no conclusive evidence that second hand smoke causes adverse 
health effects and stated that the scientific community holds the view that 
there are no proven health consequences to exposure to second hand 
smoke; 

(m) in a 1987 press release denied that second hand smoke is harmful to health; and 

(n) in 1987 advised a House of Commons Legislative Committee that there 'Nas 
uncetiainty regarding the role of smoking in causing disease; and 

( o) in a 1990 letter wrote to the Canadian government to voice the Industry's 
opposition to the federal government's proposed amendments to the Tobacco 
Products Regulations which would require, inter alia, the placing of addiction 
warnings on cigarette packages. In its letter, the CTMC questioned whether 
smoking was addictive and whether second hand smoke was dangerous. 

115. At all material times, CTMC acted as the agent of the Canadian Tobacco Company 

Defendants, as members of the CTMC, and as agent of the Lead Companies through its 

membership with them in the International Associations, ICOSI and INFOT AB. In 1982 

CTMC became an associate member of INFOTAB and was a full participant from 1982 

to 1989. 

116. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued, and of the tobacco related wrongs committed by the 

Defendants in Canada in furtherance of the conspiracy, concert of action and common 

design are within the knowledge of these Defendants and the CTMC. 
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(iii) Conspiracy within Corporate Groups 

The Rothmans Group 

117. In or about 1953 the Rothmans Group members entered into the conspiracy, concert of 

action and common design referred to above, and continued the conspiracy, concert of 

action and common design within the International Tobacco Industry and the Canadian 

Tobacco Industry at or through committees, conferences and meetings established, 

organized, convened and attended by senior personnel of the Rothmans Group members, 

including those of Rothmans International Limited, Rothmans Inc., Rothmans, Benson & 

Hedges Inc., its amalgamating company Rothmans of Pall Mall Limited, and Carreras 

Rothmans Limited, as well as those of the Philip Morris Group, and through written and 

oral directives and communications amongst the Rothmans Group members. 

118. Carreras Rothmans Limited and affiliated companies were involved in directing or co

ordinating the Rothmans Group's common policies on smoking and health by preparing 

and distributing statements which set out the Rothmans Group's position on smoking and 

health issues. Rothmans International Limited functioned as a central body to coordinate 

and establish policies for all Rothmans Group members worldwide, creating an 

International Advisory Board for this particular purpose. These positions were then 

adopted by member companies. 

118.1. From 1950 onwards, Rothmans Group policies included denying the existence of any 

relationship between smoking and adverse health effects, and strenuously opposing the 

introduction of warning labels on tobacco products. From 1960 onwards, these policies 

included denying or minimizing the relationship between exposure to cigarette smoke, 
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including second hand smoke, and adverse health effects. 

118.2. Rothmans International Limited and Can-eras Rothmans Limited directed Rothmans Inc. 

(and its predecessor corporations) to maintain the Rothmans Group's position that more 

research was required to determine whether cigarettes cause disease, and instructed 

Rothmans Inc. to resist cautionary warnings in advertising. Can-eras Rothmans Limited 

also directed Rothmans Inc. (and its predecessor corporations) on how to vote at CTMC 

meetings on issues relating to smoking and health, including the approval and funding of 

research. Rothmans Inc. (and its predecessor corporations) acted as an agent for and as 

directed by Carreras Rothmans Limited. 

118.3. Within the Rothmans Group, scientists worked collaboratively, exchanged research 

results, and advised senior management of the companies that were part of the Rothmans 

Group from time to time, through specific committees. From 1978 to 1986, Can-eras 

Rothmans Limited and its research division were designated responsibility for providing 

direction on tobacco-related health issues and for coordinating the Rothmans Group's 

research strategy. Rothmans Inc. (and its predecessor corporations) in particular relied on 

Can-eras Rothmans Limited's expetiise and direction on smoking-related health issues. 

Rothmans Group companies also held meetings on issues related to second-hand smoke. 

Through its conferences, meetings, directives and policies, Can-eras Rothmans Limited 

directed the Rothmans Group to take the same positions on smoking and health as the 

ICOSI policies and position on smoking particularized in paragraph 99 herein and the 

CIAR policies and position on second hand smoke particularized in paragraph 106 

herein. 

119. Can-eras Rothmans Limited and affiliated companies also were involved in directing or 
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co-ordinating the smoking and health policies of Rothmans, Benson & Hedges Inc., its 

amalgamating company Rothmans of Pall Mall Limited, and Rothmans Inc. (and its 

predecessor corporations), by influencing or advising how they should vote in 

committees of the Canadian manufacturers of cigarettes sold in Ontario and at meetings 

of CTMC on issues relating to smoking and health, including the approval and funding of 

research by the Canadian manufacturers and by CTMC. 

120. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued and of the tobacco related wrongs committed by 

Rothmans, Benson & Hedges Inc., its amalgamating company Rothmans of Pall Mall 

Limited, and Rothmans Inc. (and its predecessor corporations), in furtherance of the 

conspiracy, concert of action and common design are within the knowledge of the 

Rothmans Group members. 

The Philip Morris Group 

121. In or about 1953 the Philip Morris Group members entered into the conspiracy, concert 

of action and common design referred to above, and continued the conspiracy, concert of 

action and common design within the International Tobacco Industry and the Canadian 

Tobacco Industry at or through committees, conferences and meetings established, 

organized and convened by Altria Group, Inc., Philip Morris USA Inc., Philip Morris 

International, Inc., and attended by senior personnel of the Philip Morris Group 

companies, including those of Rothmans, Benson & Hedges Inc. and its amalgamating 

company Benson & Hedges (Canada) Ltd., and through written and oral directives and 

communications amongst the Philip Morris Group members. 
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122. The committees used by Altria Group, Inc., Philip Morris USA Inc., and Philip Morris 

International, Inc. to direct or co-ordinate the Philip Morris Group's common policies on 

smoking and health include the Committee on Smoking Issues and Management and the 

Corporate Products Committee. 

123. The conferences used by Altria Group, Inc., Philip Morris USA Inc., and Philip Morris 

International, Inc. to direct or co-ordinate the Philip Morris Group's common policies on 

smoking and health include the Conference on Smoking and Health and the Corporate 

Affairs World Conference. 

124. Altria Group, Inc., Philip Morris USA Inc., and Philip Morris International Inc. further 

directed or co-ordinated the Philip Morris Group's common policies on smoking and 

health by means of their respective Corporate Affairs and Public Affairs Departments 

which directed or advised various departments of the other members of the Philip Morris 

Group, including Rothmans, Benson & Hedges Inc. and its amalgamating company 

Benson & Hedges (Canada) Ltd., concerning the Philip Morris Group position on 

smoking and health issues. 

125. Altria Group, Inc., Philip Morris U.S.A. Inc., and Philip Morris International, Inc. further 

directed or co-ordinated the common policies of the Philip Morris Group on smoking and 

health by preparing and distributing to the members of the Philip Morris Group including 

Rothmans, Benson & Hedges Inc. and its amalgamating company Benson & Hedges 

(Canada) Ltd., written directives and communications including "Smoking and Health 

Quick Reference Guides" and "Issues Alerts". These directives and communications set 

out the Philip Morris Group's position on smoking and health issues to ensure that the 

personnel of the Philip Morris Group companies, including Rothmans, Benson & Hedges 
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Inc., and its amalgamating company Benson & Hedges (Canada) Ltd., understood and 

disseminated the Philip Morris Group's position, which was the same position as the 

ICOSI policies and position on smoking particularized in paragraph 99 herein and the 

CIAR policies and position on second hand smoke particularized in paragraph 1 06 

herein. 

126. Altria Group, Inc. , Philip Morris U.S.A. Inc., and Philip Morris International, Inc. further 

directed or co-ordinated the smoking and health policies of Rothmans, Benson & Hedges 

Inc. and its amalgamating company Benson & Hedges (Canada) Ltd., by directing or 

advising how they should vote in committees of the Canadian manufacturers and at 

meetings of CTMC on issues relating to smoking and health, including the approval and 

funding of research by the Canadian manufacturers of cigarettes sold in Ontario and by 

CTMC. 

126.1 In furtherance of the conspiracy, concert of action and common design, Altria Group, 

Inc., Philip Morris USA Inc., Philip Morris International, Inc., and Rothmans Benson & 

Hedges Inc. and their predecessors pmticipated in the establishment and operation of 

INBIFO, a research facility in Europe. At INBIFO, research was carried out into the 

health effects of both smoking and second hand smoke. When the research indicated that 

smoking and second hand smoke was harmful to health, the research was suppressed 

and/or destroyed. 

127. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued and of the tobacco related wrongs committed by 

Rothmans, Benson & Hedges Inc., its amalgamating company Benson & Hedges 

(Canada) Inc., and by Altria Group, Inc., Philip Morris U.S.A. Inc., and Philip Morris 
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International, Inc. in furtherance of the conspiracy, concert of action and common design 

are within the knowledge of the Philip Morris Group members. 

The RJR Group 

128. In or about 1953 the RIR Group members entered into the conspiracy, concert of action 

and common design referred to above, and continued the conspiracy, concert of action 

and common design within the International Tobacco Industry and the Canadian Tobacco 

Industry at or through committees, conferences and meetings established, organized and 

convened by R.I. Reynolds Tobacco Company and R.I. Reynolds Tobacco International, 

Inc. and attended by senior personnel of the RIR Group members, including those of ITI

Macdonald Corp. (and its predecessor corporations), and through written and oral 

directives and communications amongst the RIR Group members. 

129. The meetings used by R.I. Reynolds Tobacco Company and R.I. Reynolds Tobacco 

International, Inc. to direct or co-ordinate the RJR Group's common policies on smoking 

and health included the Winston-Salem Smoking Issues Coordinator Meetings. 

130. The conferences used by R.I. Reynolds Tobacco Company and R.I. Reynolds Tobacco 

International, Inc. to direct or co-ordinate the RIR Group's common policies on smoking 

and health include the "Hound Ears" and Sawgrass conferences. 

131. R.I. Reynolds Tobacco Company and R.I. Reynolds Tobacco International, Inc., further 

directed or co-ordinated the RJR Group's position on smoking and health by means of a 

system of reporting whereby each global "Area" had a "smoking issue designee" who was 

supervised by R.I. Reynolds Tobacco International, Inc. and who reported to the Manager 
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of Science Information in the R.J. Reynolds Tobacco Company. In the case of Area II 

(Canada), this "designee" was, from 1974, a senior executive of Macdonald Tobacco Inc., 

and later of JTI-Macdonald Corp. (and its predecessor corporations). 

132. R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco International, Inc. further 

directed or co-ordinated the RJR Group's common policies on smoking and health by 

preparing and distributing to the members of the RJR Group, including JTI-Macdonald 

Corp. (and its predecessor corporations), written directives and communications 

including an "Issues Guide" and a "Media Guide". 

133. R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco International, Inc. further 

directed or co-ordinated the smoking and health policies of JTI-Macdonald Corp. (and its 

predecessor corporations) by directing or advising how they should vote in committees of 

the Canadian manufacturers and at meetings of CTMC on issues relating to smoking and 

health, including the approval and funding of research by the Canadian manufacturers 

and by CTMC and maintaining the right to veto any particular research proposal. 

133.1 The direction and co-ordination of the RJR Lead Companies over the RJR Group was 

also carried out by: 

(a) Developing an action plan which set out the RJR Group's position on smoking 
and health issues to ensure that the personnel in the RJR Group companies, 
including its Canadian subsidiaries, understood and disseminated the RJR 
Group's position; 

(b) Taking a leadership role in the International Committee on Smoking Issues 
(ICOSI), particularly in relation to Canada and coordinating CTMC's positions to 
align with those of ICOSI as particularized in paragraph 99 herein, as well as the 
CIAR policies on second hand smoke particularized in paragraph 106 herein; 

(c) Placing senior executives of the Lead Companies as senior executives of the 
Canadian subsidiaries; 
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(d) Advising the RJR Group's sales representatives that cigarettes did not pose a 
health hazard to the non-smoker; 

(e) Making public statements on behalf of the entire Group denying or marginalizing 
the link between health and second hand smoke; 

(f) Distributing materials and related information and providing knowledge obtained 
from the Lead Companies' "Information Science" research department; 

(g) Providing technical expertise, including information and knowledge on the 
manufacture of cigarettes, the use of substitutes and additives, the use of pH 
controls, the appropriate levels of tar and nicotine and the type and mixture of 
tobacco used in the manufacture of cigarettes; and 

(h) Holding RJR Group and tobacco industry meetings relating to environmental 
tobacco smoke. 

133.2 These directives and communications set out the RJR Group's position on smoking and 

health issues, which was the same position as the ICOSI policies and position on smoking 

particularized in paragraph 99 herein and the CIAR policies and position on second hand 

smoke particularized in paragraph 106 herein. These directives and communications were 

meant to ensure that the personnel of the RJR Group companies, including those of JTI-

Macdonald Corp. (and its predecessor corporations) understood and disseminated the 

RJR Group's position. 

133.3 In furtherance of the conspiracy, concert of action and common design, R.J. Reynolds 

Tobacco Company, R.I. Reynolds Tobacco International, Inc., and JTI-Macdonald Corp. 

(and its predecessor corporations) participated in the removal and destruction of smoking 

and health materials from the R.J. Reynolds Tobacco Company libraries in Winston-

Salem, North Carolina and destroyed research relating to the biological activity of 

cigarettes manufactured and promoted by members of the RJR Group for sale in Ontario. 

134. Fmiher particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued and of the tobacco related wrongs committed by 
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JTI-Macdonald Corp., (and its predecessor corporations), and the Defendants, R.J. 

Reynolds Tobacco International and R.J. Reynolds Tobacco Company, in furtherance of 

the conspiracy, concert of action and common design are within the knowledge of the 

RJR Group members. 

The BAT Group 

135. In or about 1953 the BAT Group members entered into the conspiracy, concert of action 

and common design referred to above, and continued the conspiracy, concert of action 

and common design within the International Tobacco Industry and the Canadian Tobacco 

Industry at or through committees, conferences and meetings established, organized and 

convened by British American Tobacco (Investments) Limited, B.A.T Industries p.l.c. 

and British American Tobacco p.l.c. and attended by senior personnel of the BAT Group 

members, including those of Imperial Tobacco Limited and Imasco Limited, and through 

written and oral directives and communications amongst the BAT Group members. 

135.1 The Lead Companies ofthe BAT Group have consistently held the BAT Group out to the 

public as a single corporate entity and tobacco enterprise, continuously in operation since 

1902, and, as a result, each of the Lead Companies, by its words and conduct, continued 

and thereby adopted and assumed the benefits of and the liabilities of its predecessors for 

the conspiracy and acting in concert within the International Tobacco Industry and the 

Canadian Tobacco Industry and its own Group. British American Tobacco p.l.c. stands 

where its predecessors stood, at the head of the BAT Group, representing a continuity of 

control, purpose and policies throughout the past 1 00 years or more. British American 
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Tobacco p.l.c., like B.A.T Industries p.l.c. before it, has represented to the public in its 

annual financial statements and otherwise, that it has been in existence since 1902, 

employing tens of thousands of people and is one of the largest tobacco companies in the 

world. British American Tobacco p.l.c. has continued the BAT Group's practice of 

misleading the public and governments about the dangers of smoking and the risks of 

second-hand smoke. 

136. The committees used by British American Tobacco (Investments) Limited, British 

American Tobacco p.l.c. and B.A.T Industries p.l.c. to direct or co-ordinate the BAT 

Group's common policies on smoking and health include the Chairman's Policy 

Committee, the Research Policy Group, the Scientific Research Group, the Tobacco 

Division Board, the Tobacco Executive Committee, and the Tobacco Strategy Review 

Team (which later became known as the Tobacco Strategy Group). 

137. The conferences used by the Defendants, British American Tobacco (Investments) 

Limited, British American Tobacco p.l.c. and B.A.T Industries p.l.c. , to direct or co

ordinate the BAT Group's common policies on smoking and health include the 

Chairman's Advisory Conferences, BAT Group Research Conferences, and BAT Group 

Marketing Conferences. Some of these conferences took place in Canada. 

138. British American Tobacco (Investments) Limited, British American Tobacco p.l.c. and 

B.A. T Industries p.l.c. further directed or co-ordinated the BAT Group's common policies 

on smoking and health, which was the same position as the ICOSI policies and position 

on smoking particularized in paragraph 99 herein and the the CIAR policies and position 

on second hand smoke particularized in paragraph 106 herein, by creating a Tobacco 

Strategy Review Team (TSRT) and preparing and distributing to the members of the 
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BAT Group, including Imperial Tobacco Limited and lmasco Limited, written directives 

and communications including "Smoking Issues: Claims and Responses", 11 Consumer 

Helplines: How To Handle Questions on Smoking and Health and Product Issues 11 (that 

addressed inter alia second hand smoke), "Smoking and Health: The Unresolved Debate 11
, 

11 Smoking: The Scientific Controversy11
, 

11 Smoking: Habit or Addiction? 11
, and 11Legal 

Considerations on Smoking and Health Policy 11
, "Smoking and Health- Assumptions

Policy- Guidelines", "Environmental Tobacco Smoke- Improving the Quality of Public 

Debate, Smoking and Health- The End Result Debate", and "Answering the Critics". 

These directives and communications set out the BAT Group's position on smoking and 

health issues, which was the same position as the ICOSI policies and position on smoking 

particularized in paragraph 99 herein and the CIAR policies and position on second hand 

smoke particularized in paragraph 1 06 herein and were meant to ensure that the personnel 

of the BAT Group companies, including the personnel of Imperial Tobacco Limited and 

lmasco Limited, understood and disseminated the BAT Group's position. 

138.1 Direction, to this end, was further provided at meetings of the Tobacco Strategy Review 

Team and recorded in notes of meetings of the Tobacco Strategy Review Team. This 

strategy for the BAT Group was further set out in corporate documents such as the 

Listing Particulars of British American Tobacco p.l.c. in 1998, the statement of Policy of 

the Group on Regulatory and Taxation Issues and through various websites operated by 

the Lead Companies from and after 1998, including statements made by British 

American Tobacco p.l.c. on its website in 2003 and thereafter questioning research that 

exposure to second hand smoke causes disease. 

139. British American Tobacco (Investm~nts) Limited, British American Tobacco p.l.c. and 
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B.A.T Industries p.l.c., further directed or co-ordinated the smoking and health policies of 

Imperial Tobacco Limited and lmasco Limited, by directing or advising how they should 

vote in committees of the Canadian manufacturers of cigarettes sold in Ontario and at 

meetings of CTMC on issues relating to smoking and health, including the approval and 

funding of research by the Canadian manufacturers and by CTMC. 

140. Further particulars of the manner in which the conspiracy, concert of action and common 

design was entered into or continued and of the tobacco related wrongs committed in 

furtherance of the conspiracy, concert of action and common design are within the 

knowledge ofthe BAT Group members. 

141. As a result of the aforementioned conspiracy, concert of action and common design, set 

out in paragraphs 86 to 140, persons in Ontario started to, or continued to, smoke 

cigarettes manufactured and promoted by the Defendants, or were exposed to cigarette 

smoke, and thereby suffered tobacco related disease and an increased risk of tobacco 

related disease. 

Breach of Consumer Protection Act, 2002, the Competition Act and their 
Predecessor Statutes 

142. The Direct Breach Defendants, in breach of their statutory duties or obligations pursuant 

to the Business Practices Act S.O. 1974, c.131, s.2 and successor legislation including the 

Consumer Protection Act, 2002 S.O. 2002, s.14 and 17, engaged in unfair practices by 

making false, misleading or deceptive representations in respect of cigarettes sold to 

persons in Ontario, by word or by conduct. These Defendants further breached these 

statutes by making unconscionable representations in respect of cigarettes sold by them to 
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persons in Ontario, contrary to the Consumer Protection Act, 2002 S.O. 2002, s.15. 

Particulars of the false, misleading or deceptive and unconscionable representations are 

set out in paragraphs 56 to 85 and 145 herein. 

143. In addition, these Defendants, for the purpose of promoting, directly or indirectly, the 

supply to or use of cigarettes by persons in Ontario, breached their statutory duties or 

obligations to consumers in Ontario under the Combines Investigation Act R.S.C. 1952 

(supp.), chapter 314 as amended by the Criminal Law Amendment Act S.C. 1968-69, 

chapter 38, section 116 and amendments thereto and subsequently the Competition Act 

R.C.S. 1985, chapter C-34, sections 52(1), 52(4), 74.1 and 74.03 and amendments 

thereto. Specifically, the Defendants made representations to the public in Ontario that 

were false or misleading in a material respect and made representations to the public in 

Ontario in the form of statements regarding the performance and efficacy of cigarettes 

that were not based on adequate and proper testing, particulars of which are set out in 

paragraphs 56 to 85 and 145. 

144. Knowing that cigarettes were addictive and would cause and contribute to disease, these 

Defendants intentionally inflicted harm on persons in Ontario by manufacturing, 

promoting and selling cigarettes, for profit and in disregard of public health, with 

knowledge of the risks of addiction and disease and failing to disclose and suppressing 

this information as particularized herein. 

145. These Defendants engaged in unconscionable acts or practices and exploited the 

vulnerabilities of children and adolescents, and persons addicted to nicotine from 

smoking cigarettes, particulars of which include: 



,, 

-56-

(a) manipulating the level and bio-availability of nicotine m their cigarettes, 
particulars of which include the following: 

(i) sponsoring or engaging in selective breeding or genetic engineering of 
tobacco plants to produce a tobacco plant containing increased levels of 
nicotine, 

(ii) increasing the level of nicotine through the blending of tobaccos contained 
in their cigarettes, 

(iii) increasing the level of nicotine in their cigarettes by the addition of 
nicotine or substances containing nicotine, 

(iv) introducing substances, including ammonia, into their cigarettes to 
enhance the bio-availability of nicotine to smokers; 

(b) incorporating into the design of their cigarettes ostensible safety features such as 
filters which they knew or ought to have known were ineffective in reducing the 
risks of addiction and disease from smoking, yet which would lead a reasonable 
consumer to believe that the product was safer to use than it was in fact; 

(c) failing to disclose to such consumers the risks inherent in the ordinary use of their 
cigarette products including the risks of disease and addiction which was known 
or should have been known to them based on research on smoking and health 
which was known to them; 

(d) engaging in collateral marketing, promotional and public relations activities to 
neutralize or negate the effectiveness of warnings regarding the risks of addiction 
and disease from smoking provided to such consumers; 

(e) suppressing or concealing from such consumers scientific and medical 
information regarding the risks of addiction and disease from smoking; 

(f) engaging in marketing and promotional activities having the tendency to lead 
such consumers to believe that cigarettes have performance characteristics, 
ingredients, uses and benefits and approval that they did not have; 

(g) misinforming and misleading such consumers about the risks of addiction and 
disease from smoking and the risks of disease from exposure to second hand 
smoke by using innuendo, exaggeration and ambiguity having the tendency to 
mislead them about the material facts regarding smoking and health; 

(h) misrepresenting the actual intake of tar and nicotine associated with smoking their 
cigarettes; 

(i) providing misleading information to the public in Ontario about the risks of 
addiction and disease from smoking and the risks of disease from exposure to 
second hand smoke based upon a failure to provide any or any adequate research 
or testing of their cigarettes; 
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G) publicly discrediting the testing and research undertaken, and information 
provided by others, regarding the link between smoking and disease and smoking 
and addiction; 

(k) failing to take any, or any reasonable, measures to prevent children and 
adolescents from starting or continuing to smoke; 

(1) targeting children and adolescents in their advertising, promotional and marketing 
activities with the object of inducing children and adolescents to start or continue 
to smoke; 

(m) manufacturing, marketing, distributing and selling cigarettes which they knew or 
ought to have known are unjustifiably hazardous in that, when smoked as 
intended, they are addictive and inevitably cause or contribute to disease and 
death in large numbers of consumers of cigarettes and persons exposed to 
cigarette smoke and provide no benefit to either class of persons; 

(n) making the following representations to such consumers which they knew or 
ought to have known were false or misleading: 

(i) representing that smoking and exposure to second hand smoke has not 
been shown to cause any known diseases, 

(ii) representing that they were aware of no research, or no credible research, 
establishing a link between smoking or exposure to second hand smoke 
and disease, 

(iii) representing that many diseases shown to have been caused by smoking 
tobacco or exposure to second hand smoke were in fact caused by other 
environmental or genetic factors, 

(iv) representing that cigarettes were not addictive, 

(v) representing that they were aware of no research, or no credible research, 
establishing that smoking is addictive, 

(vi) representing that smoking is merely a habit or custom, 

(vii) representing that they did not manipulate nicotine levels m their 
cigarettes, 

(viii) representing that they did not include substances in their cigarettes 
designed to increase the bio-availability of nicotine, 

(ix) representing that the actual intake of tar and nicotine associated with 
smoking their cigarettes was less than they knew it to be, 

(x) representing that certain of their cigarettes, such as "filter", "mild", "low 
tar" and "light" brands, were safer than other cigarettes, 
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(xi) representing that smoking is consistent with a healthy lifestyle, 

(xii) representing that the risks of smoking were less serious than they knew 
them to be; and 

( o) making representations about the characteristics of their cigarettes that were not 
based upon any or any adequate and proper testing of and investigation and 
research into: 

(i) the risk of disease caused or contributed to by smoking their cigarettes and 
exposure to second hand smoke, 

(ii) the risk of addiction to nicotine contained in their cigarettes, and 

(iii) the feasibility of eliminating or minimizing the risks referred to m 
subparagraphs (i) and (ii); 

(p) failing to correct statements made by others on their behalf to such consumers 
regarding the risks of smoking and exposure to second hand smoke, which they 
knew were incomplete or inaccurate, and thereby misrepresenting the risks of 
smoking by omission or silence. 

146. In making the representations referred to in paragraph 145, these Defendants knew or 

ought to have known: 

(a) that the consumers are not reasonably able to protect their interests because of 
disability, ignorance, illiteracy, or similar factors; and 

(b) that the consumers are unable to receive a substantial benefit from the subject
matter of the representations (ie. cigarettes). 

147. As a result of the aforementioned breaches of statutory duties and obligations by the 

Direct Breach Defendants, persons in Ontario started to smoke or continued to smoke 

cigarettes manufactured and promoted by these Defendants, or were exposed to cigarette 

smoke, and thereby suffered tobacco related disease and an increased risk of such 

disease. The Crown has provided and will continue to provide health care benefits for the 

population of insured persons who have suffered tobacco related disease or have an 

increased risk of such disease. 
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V. CONCLUSION 

148. Exposure to cigarettes can cause or contribute to disease. During the period in which the 

Defendants committed the tobacco related wrongs referred to in Part IV above, cigarettes 

manufactured or promoted by the Direct Breach Defendants were offered for sale in 

Ontario. 

149. But for the above described tobacco related wrongs, insured persons in Ontario exposed 

to tobacco products manufactured or promoted by the Direct Breach Defendants would 

not have been exposed to these products, and as a result, insured persons in Ontario have 

suffered tobacco related disease or the risk of tobacco related disease. The Crown has 

incurred expenditures for health care benefits provided to these insured persons. In 

accordance with the Act, the Crown is entitled to recover these health care costs from the 

Direct Breach Defendants. The Crown pleads and relies on section 3 of the Act. 

150. Furthermore, in accordance with section 4 of the Act and as a result of the facts set out in 

paragraphs 86 through 141, the Crown pleads that all Defendants conspired and acted in 

concert in committing the tobacco related wrongs committed by the Direct Breach 

Defendants and as a result, all Defendants are jointly and severally liable for the cost of 

health care benefits provided to insured persons in Ontario resulting from tobacco related 

disease or the risk of tobacco related disease caused or contributed to by the breaches of 

duty of the Direct Breach Defendants. 

151. The Crown relies on Rules 17.02(g), (h), (o) and (p) in serving the Statement of Claim on 

Defendants outside Ontario without leave. 
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STATEMENT OF DEFENCE OF THE DEFENDANT 

ALTRIA GROUP, INC. 
              

 

1. The defendant Altria Group, Inc. (hereafter “Altria”) denies, or where applicable does not 

admit, the allegations made in the Amended Fresh as Amended Statement of Claim amended on 

April 26, 2016 (the “Statement of Claim”) by the plaintiff (“Ontario” or the “Province”), unless 

expressly admitted, and puts the Province to the strict proof thereof.  Altria admits the allegations 

contained in paragraphs 10-12 and 26-27 of the Statement of Claim. 

2. Altria denies the allegations contained in paragraphs 1-6, 20, 29, 40-45, 48-72.1, 73, 74-

127, and 141-150 of the Statement of Claim. 
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3. Altria has no knowledge in respect of the allegations contained in paragraphs 7-9, 13-19, 

21-25, 28, 30-39, 46-47, 72.2-72.5, 73.1-73.4, 128-140, and 151 of the Statement of Claim. 

I. RELIEF CLAIMED 

4. Altria denies that the Province is entitled to the relief claimed in paragraph 1 of the 

Statement of Claim and that the Statement of Claim should be dismissed with costs. 

II. INTRODUCTION 

A. The Plaintiff and the Nature of the Case 

5. Altria denies the allegations in paragraphs 2-4 in the Statement of Claim and denies the 

Province’s ability to seek relief or recover the cost of health care benefits described in 

paragraph 1 of the Statement of Claim (the “Claimed Cost”) from Altria, except that Altria 

admits that this action is brought pursuant to the provisions of the Tobacco Damages and Health 

Care Costs Recovery Act, 2009, S.O. 2009 C.13 (the “Act”). 

6. Altria admits only that the Statement of Claim states the definitions referred to in 

paragraphs 5-6 of the Statement of Claim for the purposes of the Statement of Claim but not 

otherwise. 

B. The Defendants 

7. Altria has no knowledge of the allegations in paragraphs 7-9 of the statement of Claim 

and therefore denies the same. 

8. Altria admits that Altria Group, Inc. (formerly known as Philip Morris Companies Inc.) is 

a Virginia corporation with offices at 6601 West Broad Street, Richmond, Virginia in the United 

States of America. 
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9. Altria admits that Philip Morris USA Inc. (hereafter, collectively with its predecessors, 

“PM USA”) was formerly known as Philip Morris Inc. and is a Virginia corporation with offices 

at 6601 West Broad Street, Richmond, Virginia in the United States of America.  Altria further 

states that U.S.-sourced tobacco products manufactured by PM USA accounted for less than 

0.1% of all duty-paid cigarettes sold in Canada from the early 1960s until 1989, after which time 

U.S.-sourced products were no longer offered for sale in the Canadian duty-paid market.  

Further, tobacco products manufactured in the U.S. by PM USA for the Canadian duty-free 

market were provided for sale only to individuals leaving Canada and had to be taken out of the 

country immediately after purchase.  To the very limited extent that cigarettes manufactured by 

PM USA were ever offered for sale in Canada, Altria states that such cigarettes were at all 

material times a legal product sold in compliance with all applicable laws. 

10. Altria admits that Philip Morris International Inc. (“PMI”) is a Virginia company with 

offices located at 120 Park Avenue in New York, New York in the United States of America. 

11. Altria has no knowledge of the allegations in paragraphs 13-19 of the Statement of Claim 

and therefore denies the same. 

12. Altria denies the allegations in paragraph 20 of the Statement of Claim.  Altria further 

states that it is a holding company which has never engaged in the manufacture of tobacco 

products as defined in the Act and has never engaged in the promotion of tobacco products in 

Canada.  Furthermore, U.S.-sourced tobacco products manufactured by PM USA accounted for 

less than 0.1% of all duty-paid cigarettes sold in Canada from the early 1960s until 1989, after 

which time U.S.-sourced products were no longer offered for sale in the Canadian duty-paid 

market.  Further, tobacco products manufactured in the U.S. by PM USA for the Canadian duty-
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free market were provided for sale only to individuals leaving Canada and had to be taken out of 

the country immediately after purchase.  To the very limited extent that cigarettes manufactured 

by PM USA were ever offered for sale in Canada, Altria states that such cigarettes were at all 

material times a legal product sold in compliance with all applicable laws.  Altria further states 

that it has no knowledge as to the truth of the allegations made with respect to other defendants 

and therefore denies the same. 

13. Altria has no knowledge of the allegations in paragraphs 21-22 of the Statement of Claim 

and therefore denies the same. 

III. THE MANUFACTURE AND PROMOTION OF CIGARETTES SOLD IN 

ONTARIO 

A. Canadian Tobacco Companies 

The Defendant Rothmans Inc. 

14. Altria has no knowledge of the allegations in paragraphs 23-24 of the Statement of Claim 

and therefore denies the same. 

The Defendant Rothmans, Benson & Hedges Inc. 

15. Altria has no knowledge of the allegations in paragraph 25 of the Statement of Claim and 

therefore denies the same. 

16. Altria admits that Rothmans, Benson & Hedges Inc. (“RBH”) was created through the 

amalgamation of Benson & Hedges (Canada) Inc. and Rothmans of Pall Mall Limited in 1986 

and admits that Benson & Hedges (Canada) Ltd. (renamed Benson & Hedges (Canada) Inc. in 

1979), at various times since 1950, manufactured and promoted cigarettes offered for sale in 

Ontario. 
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17. Altria admits that RBH has, at various times since 1986, manufactured and promoted 

cigarettes offered for sale in Ontario.  Altria also admits that, between 1986 and 1989, RBH 

distributed in Canada a small amount of U.S.-sourced tobacco products manufactured by Philip 

Morris Incorporated (now PM USA), but these products accounted for less than 0.1% of all duty-

paid cigarettes sold in Canada during this time period.   

18. Altria has no knowledge of the allegations in paragraph 28 of the Statement of Claim and 

therefore denies the same. 

19. Altria denies the allegations in paragraph 29 of the Statement of Claim.  Altria states that 

between 1986 and March 2008, corporate entities related to Altria Group, Inc. maintained a 40% 

shareholder interest in RBH.  Since September 2008, RBH has been an indirect wholly owned 

subsidiary of PMI.  Altria further states that it and PM USA have had no corporate affiliation 

with PMI since a March 28, 2008 spinoff.   

The Defendant JTI-Macdonald Corp. 

20. Altria has no knowledge of the allegations in paragraphs 30-33 of the Statement of Claim 

and therefore denies the same. 

The Defendant Imperial Tobacco Canada Limited 

21. Altria has no knowledge of the allegations in paragraphs 30-39 of the Statement of Claim 

and therefore denies the same. 

B. Multinational Tobacco Enterprises 

22. Altria denies the allegations in paragraphs 40-45 of the Statement of Claim.  Altria states 

additionally that paragraphs 40-45 of the Statement of Claim purport to collectively categorize 
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separate entities as certain “Groups” or “Lead Companies”, and Altria denies that such 

characterization is accurate, proper or has any legal significance whatsoever relevant to the 

Province’s claims or the Province’s ability to seek relief or recover the Claimed Cost from Altria.  

Altria further states that, to the extent that companies have had policies in common with Altria in 

relation to smoking and health, such common policies were developed for appropriate business 

purposes and were lawful.  In further answer, Altria states that: 

(a) While its corporate affiliates had a corporate relationship over the years with 

RBH, at all material times, operating decisions were made in Canada by RBH, 

and RBH arrived at its own positions on smoking-related issues; 

(b) It never entered into a conspiracy or common design with the Defendants PMI, 

PM USA, or RBH, or any other defendant in this action; 

(c) It never acted in concert with the Defendants PMI, PM USA, or RBH, or any 

other defendant in this action; 

(d) RBH was never the agent of Altria; and 

(e) Altria never directed the activities of RBH or any other defendant in this action. 

23. Altria has no knowledge of the allegations in paragraphs 46-47 of the Statement of Claim 

and therefore denies the same. 

TOBACCO RELATED WRONGS COMMITTED BY THE DEFENDANTS 

A. General 

24. Altria states that Altria is a holding company which has never engaged in the 

manufacture of tobacco products as defined in the Act and has never engaged in the promotion of 
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tobacco products in Canada.  Furthermore, U.S.-sourced tobacco products manufactured by PM 

USA, accounted for less than 0.1% of all duty-paid cigarettes sold in Canada from the early 

1960s until 1989, after which time U.S.-sourced products were no longer offered for sale in the 

Canadian duty-paid market.  Further, tobacco products manufactured in the U.S. by PM USA for 

the Canadian duty-free market were provided for sale only to individuals leaving Canada and had 

to be taken out of the country immediately after purchase.  To the very limited extent that 

cigarettes manufactured by PM USA were ever offered for sale in Canada, Altria states that such 

cigarettes were at all material times a legal product sold in compliance with all applicable laws.  

Altria states that it has no knowledge as to the truth of the allegations made with respect to other 

Defendants and therefore denies the same.  Altria denies the remaining allegations in paragraph 

48 of the Statement of Claim.  Specifically, Altria denies that: 

(a)  it has committed any tobacco related wrong, or breached any common law, 

equitable or statutory duty as alleged in the Statement of Claim or at all; 

(b) it manufactures or has manufactured a defective product; 

(c) it fails or has failed to warn, unlawfully sells or markets to children and 

adolescents or has ever done so; 

(d) it makes or has made any deceitful or negligent misrepresentations; 

(e) it contravenes or has contravened any consumer protection or competition 

legislation; or 

(f) it takes or has taken part in any conspiracy, concerted action or common design as 

alleged. 

Altria further states the following: 
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(g) At all times, Altria conducted itself in accordance with appropriate business 

practices and in compliance with the applicable common law, equitable and 

statutory duties governing its conduct;   

(h) In addition, a significant and growing proportion of the Canadian cigarette market 

is supplied by manufacturers other than those identified in the Claim. Specifically, 

manufacturers located on aboriginal reserves (the “Aboriginal Manufacturers”) 

produce, promote and provide cigarettes to numerous consumers across Canada.  

Vendors selling cigarettes produced by the Aboriginal Manufacturers routinely 

fail to collect the federal and provincial taxes applicable to sales to non-aboriginal 

purchasers, creating a substantial incentive for non-aboriginal to purchase 

cigarettes from these manufacturers instead of the manufacturers identified in the 

Claim.  Additionally, cigarettes produced by the Aboriginal Manufacturers 

dominate the market for contraband cigarettes in Canada.  As a result, a 

significant fraction of the cigarettes consumed in Canada are not supplied by 

manufacturers identified in the Claim, but rather by the Aboriginal 

Manufacturers; and 

(i) In particular, Altria denies that any breach of duty by Altria caused persons in 

Ontario to start or continue to smoke cigarettes or be exposed to cigarette smoke 

from cigarettes manufactured or promoted by it; and 

(j) Without limiting the generality of the foregoing, Altria specifically denies that it 

has breached any common law, equitable or statutory duty or obligation owed to 

persons in Ontario as alleged in the Statement of Claim.  Altria specifically denies 

that any such alleged breach of duty or obligation caused any population of 
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insured persons to smoke cigarettes or to continue to smoke cigarettes.  Altria 

specifically denies that it committed any tobacco related wrong or acted in a 

manner that wrongfully caused any person in Ontario to smoke and/or continue 

smoking. 

B. Breaches of Common Law, Equitable or Statutory Duties or Obligations 

  The Defendants’ Knowledge 

25. Altria denies the allegations made in paragraphs 49-50 of the Statement of Claim.  Altria 

does admit that: 

(a) cigarettes contain· tobacco and nicotine occurs naturally in tobacco; 

(b) nicotine, as found in cigarette smoke, has pharmacological effects; and 

(c) nicotine in cigarette smoke is addictive and cigarette smoking is addictive. 

Altria further states that it has never manufactured cigarettes in Canada at any material time.  In 

admitting (a) to (c) above, Altria states that it can be difficult for smokers to quit smoking, but 

this should not deter smokers who want to quit from trying to do so.  Altria denies the allegations 

in paragraph 50 of the Statement of Claim to the extent that the term “addictive" is intended to 

assert that cigarette smokers are unable to quit smoking if they decide to do so. 

26. Altria admits that cigarette smoking causes or contributes to cancers of the lung, 

bronchus, trachea, larynx, pharynx, lip, esophagus, bladder, kidneys, and pancreas; leukemia; 

emphysema; chronic bronchitis; chronic airways obstruction; chronic obstructive pulmonary 

disease; coronary heart disease; peripheral vascular disease; and vascular disease.  Altria states 

that “cancer of the stomach,” “cancer of the nose,” and “cancer of the oral cavity” are relatively 

vague terms which might encompass a number of different and varied anatomical structures, but 
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admits that smoking causes cancer in certain of the anatomical structures associated with the 

stomach, nose, and mouth.  Altria denies that smoking causes or contributes to cancers of the 

liver, colon, rectum, or uterus, or to pulmonary circulatory disease or miscarriage.  Altria states 

that “fetal harm” is a relatively vague term which might encompass a number of different and 

varied anatomical structures, but admits that smoking is associated with an increased risk of 

placental abruption, premature birth, stillbirth, neonatal mortality, and intrauterine growth 

restriction; and that cigarette smoking causes lower infant birth weight in infants whose mothers 

were smokers during pregnancy.  Altria further states that many other factors, whether 

environmental, physiological, genetic, or based upon lifestyle choices, can also have harmful 

effects on pregnancy.  Altria acknowledges that the Surgeon General’s 2014 Report (entitled 

“The Health Consequences of Smoking – 50 Years of Progress”) concluded that there is 

sufficient evidence to infer a causal relationship between smoking and asthma and increased 

morbidity and general deterioration of health, but Altria’s position is that at this time, these 

conclusions are based on inadequate scientific support.  Altria further states that diseases caused 

or contributed to by cigarette smoking are complex and may be caused or contributed to by many 

different factors, whether environmental, physiological, genetic or based upon lifestyle choices.  

With respect to environmental tobacco smoke (“ETS”) (referred to in the Statement of Claim as 

“second hand smoke”), Altria acknowledges that the Surgeon General’s 2006 Report (entitled 

“The Health Consequences of Involuntary Exposure to Tobacco Smoke”) concluded that there is 

sufficient evidence to infer a causal relationship between ETS and lung cancer, coronary heart 

disease, and cough in children, but Altria’s position is that at this time, these conclusions are 

based on inadequate scientific support.  Altria denies the remaining allegations in paragraph 51 

of the Statement of Claim.   
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27. Altria denies the allegations in paragraphs 52-53 of the Statement of Claim.  Altria states 

that cigarette smoke contains numerous constituents, some of which are acknowledged by public 

health organizations, such as the U.S. Food and Drug Administration, Health Canada, and the 

International Agency for Research on Cancer, to be hazardous to health.  Altria further states 

that, at all material times, persons in Ontario have been aware of the potential health risks 

associated with smoking and of the fact that it may be difficult to stop smoking.  Further, at all 

material times, the federal government, the Province and the public health community have been 

aware of the potential health risks of smoking and of the fact that it may be difficult to stop 

smoking.  The actions of, and information provided by the federal government, the Province and 

the public health community have reinforced the awareness of persons in Ontario with respect to 

cigarette smoking and its potential risks.  At all material times, Altria had no materially greater 

awareness of the potential health risks associated with smoking and of the fact that it may be 

difficult to stop smoking, than did persons in Ontario, the federal government, the Province and 

the public health community. 

28. Altria denies the allegations in paragraph 54 of the Statement of Claim and repeats 

paragraph 25 hereof. 

29. Altria denies the allegations in paragraph 55 of the Statement of Claim. 

Breach of Duty – Design and Manufacture 

30. In response to the allegations in paragraphs 56-62 of the Statement of Claim, Altria states 

that it does not manufacture, advertise, market, distribute, or sell cigarettes in Ontario.  Altria 

denies the allegations made in paragraphs 56-62 of the Statement of Claim.  Altria has never 

breached any duty with respect to the design or manufacture of cigarettes as alleged or at all, nor 
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has Altria made any misrepresentations with respect to tobacco products or their characteristics.  

Altria repeats paragraphs 31-33 and 46 hereof, and states that it complied with all applicable 

common law, equitable, and statutory duties that govern its conduct.  Altria further states the 

following: 

(a) To date, there are no technologically possible and commercially feasible features 

that could potentially reduce the harm of cigarette smoking that could have been 

incorporated into the design or manufacture of  traditional cigarettes that have not 

been so incorporated.  Notwithstanding its efforts and numerous advancements in 

scientific knowledge on the subject of smoking and health, no entity has yet been 

able to produce a commercially viable traditional cigarette that is free of health 

risks. 

(b) At all material times, the federal government has directed and supported the 

manufacture and sale of cigarettes in Canada, and set the standard of care required 

for cigarette manufacturers. As part of its direction and supervision of the 

cigarette industry, the federal government (among other things): 

(i) Researched and developed strains of tobacco which became effectively the 

only varieties available for use in Canadian cigarettes; 

(ii) Advised manufacturers on the necessity and efficacy of printed package 

warnings, as well as their content; and 

(iii) Advised and directed manufacturers on the need to develop and promote 

lower-yield cigarettes. 
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(c) Beginning in the 1950s, the government and public health community called for 

and otherwise encouraged the development and marketing of lower tar cigarettes.  

During this time, consumer demand also increased for lower tar cigarettes; 

(d) Altria cooperated with the government and health community and complied with 

all common law, equitable and statutory duties that governed its conduct at all 

material times; 

(e) At all material times the Province informed the public within Ontario of the risks 

associated with the consumption of tobacco products; and 

(f) In further answer, Altria admits that it has been unlawful to sell cigarettes to 

persons under a certain age.  Notwithstanding those laws, some persons under a 

certain age have smoked.  Further, Altria has never targeted under-aged smokers 

or non-smokers. 

 Breach of Duty to Warn 

31. Altria denies the allegations in paragraphs 63-70 of the Statement of Claim.  Altria pleads 

and relies on paragraphs 30, 32-33 and 46 hereof and states that it complied with all common 

law, equitable and statutory duties that governed its conduct at all material times.  Further, Altria 

states that cigarettes manufactured by PM USA and sold in Canada were labelled consistently 

with all applicable federal and provincial legislation and regulations and with the voluntary 

advertising code, to the extent that its products were ever subject to such legislation or regulation 

or to the voluntary advertising code.  Specifically, by 1972, the voluntary advertising code 

adopted by certain Canadian cigarette manufacturers required package warnings concerning the 

health risks of smoking.  Prior to 1972, representatives of the federal government had advised 
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against package warnings concerning health risks, on the ground that such risks were already 

well-understood and written warnings would only confuse the public.  Package labels 

subsequently disclosed tar and nicotine levels by 1976.  Thereafter, health warnings on cigarette 

packaging became increasingly prominent, in accordance with increasing federal and provincial 

legislation and regulation.  By 2000, federal regulations required rotating graphic health 

warnings to cover at least 50% of cigarette packaging. 

 Breach of the Duty – Misrepresentation 

32. Altria denies the allegations made in paragraphs 71-72.1, 73, and 74-77 of the Statement 

of Claim and repeats paragraph 48 hereof.  Altria has never at any time made representations that 

were false and has never suppressed any such scientific and medical data.  No representations 

were made by Altria at any time which were false or made with willful blindness or recklessness 

as to their truth or falsity.  Further, Altria states that it never represented that any tobacco 

products were less hazardous than any others, and that any tobacco products manufactured by 

PM USA and sold in Canada were labelled consistently with all applicable federal and provincial 

legislation and regulations and with the voluntary advertising code, to the extent that its products 

were ever subject to such legislation or regulation or to the voluntary advertising code.  Altria 

pleads and relies on paragraphs 30-31, 33 and 46 hereof.  Altria has no knowledge of the 

allegations in paragraphs 72.2, 72.3, 72.4, 72.5, 73.1, 73.2, 73.3, and 73.4 and therefore denies 

the same.    

Breach of the Duty - Manufacturing or Promoting Products for Children and 

Adolescents 

33. Altria denies the allegations made in paragraphs 78-85 of the Statement of Claim.  Altria 

has never breached any duty to children or adolescents as alleged or at all, and denies that it 
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targeted children or adolescents in its advertising or other activities.  Altria also pleads as 

follows: 

(a) At all material times the Province had and undertook a program of informing 

children and adolescents within Ontario of the risks associated with the 

consumption of tobacco products, and if such persons have not been informed of 

such risks, which is denied, the Province failed to perform that program 

adequately; 

(b) At all material times the Province alone had the obligation to enforce all relevant 

statutes and regulations pertaining to the sale of tobacco products to under-aged 

smokers, as defined from time to time by statutes or regulations, and failed to do 

so. 

Conspiracy, Concert of Action and Common Design 

34. Altria denies the allegations in paragraph 86 of the Statement of Claim.  At no time did 

Altria enter into or engage in any conspiracy, concert of action or common design with other 

persons.  Altria further states that: 

(a) It conducts business in a highly regulated industry which leads, in some instances, 

to uniformity and consistency in the industry’s manufacturing, packaging and 

promotional activities; 

(b) It conducted itself at all times in accordance with appropriate business practices 

and in compliance with any applicable common law, equitable, and statutory 

duties that governed its conduct; 
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(c) In response to the allegation that unlawful acts were committed by Altria in 

furtherance of an alleged conspiracy, Altria repeats paragraphs 1-33 hereof, and in 

particular, paragraphs 27-33 hereof; and 

(d) Altria states that it never conspired or acted in concert or with a common design 

with any of the Lead Companies or defendants.  Further, to the extent that other 

Lead Companies or defendants may have had policies in common with Altria in 

relation to smoking and health, those policies were developed for appropriate 

business purposes and were lawful.  Altria further states that the risks associated 

with smoking have been widely known in Ontario, as elsewhere, for over 50 

years, that information about the risks of smoking was communicated to persons 

in Ontario through a variety of sources and that Altria had no materially greater 

awareness of the potential health risks associated with smoking and of the fact 

that it may be difficult to stop smoking, than did persons in Ontario, the federal 

government, the Province and the public health community. 

(i) Conspiracy within the International Tobacco Industry 

35. Altria denies the allegations in paragraphs 87-107 of the Statement of Claim and repeats 

paragraph 34 hereof. 

(ii) Conspiracy within the Canadian Tobacco Industry 

36. Altria denies the allegations in paragraphs 108-116 of the Statement of Claim and repeats 

paragraph 34 hereof. 
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(iii) Conspiracy within Corporate Groups 

The Rothmans Group 

37. Altria denies the allegations in paragraphs 117-120 of the Statement of Claim and repeats 

paragraph 34 and refers to paragraph 38 hereof. 

The Philip Morris Group 

38. Altria denies the allegations in paragraphs 121-127 of the Statement of Claim and repeats 

paragraph 34 hereof. 

The RJR Group 

39. Altria has no knowledge of the allegations in paragraphs 128-134 of the Statement of 

Claim and therefore denies the same. 

The BAT Group 

40. Altria has no knowledge of the allegations in paragraphs 135-140 of the Statement of 

Claim and therefore denies the same. 

41. Altria denies the allegations in paragraph 141 of the Statement of Claim and repeats 

paragraph 34 hereof. 

Breach of Consumer Protection Act, 2002, the Competition Act and their 

Predecessor Statutes 

42. Altria denies the allegations at paragraphs 142-147 of the Statement of Claim and repeats 

paragraphs 24 and 30-34 hereof. 

V. CONCLUSION 

43. Altria denies the allegations at paragraphs 148-150 of the Statement of Claim and repeats 

paragraphs 24 and 30-34 hereof. 
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44. Altria has no knowledge of the allegations in paragraph 151 of the Statement of Claim 

and therefore denies the same. 

ANSWERS TO THE STATEMENT OF CLAIM AS A WHOLE 

A. GENERAL DEFENCES 

 (i) No cause of action 

45. The Statement of Claim discloses no cause of action because: 

(a) There has been no pecuniary damage suffered by insured persons in respect of the 

“cost of health care benefits” as defined by the Act; 

(b) The statutory liability the Province is attempting to impose on the defendants in 

this action is an after the fact attempt to make actionable conduct that was not 

actionable when it occurred; 

(c) If the Claimed Cost was incurred as alleged or at all, which is denied, it was 

incurred by the federal government by means of transfer payments, conditional 

grants and shared cost programmes, and not by the Province; 

(d) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was incurred to provide services to insured persons that the 

Province was and is required to provide pursuant to Ontario’s Health Insurance 

Act, R.S.O. 1990, c. H.6, as amended, and any predecessor statutes; and 

(e) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was caused by the conduct and acts or omissions of the federal 

government and of the Province. 
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(ii) No breach of duty 

46. Altria repeats paragraph 12 hereof and states: 

(a) Altria never owed nor breached a duty to persons in Ontario; 

(b) Altria conducted itself at all times in accordance with appropriate business 

practices and in compliance with the common law, equitable and statutory duties 

that governed its conduct; and  

(c) At all material times, the manufacture, sale, advertising and promotion of tobacco 

products in Ontario and throughout Canada has been supervised, regulated and 

controlled by the Province and the federal government.  The Province encouraged 

or participated in such supervision, regulation and control in Ontario either 

directly or indirectly through agreements, express or implied with the federal 

government.  Together the said governments have defined and delineated the 

duties of tobacco manufacturers in Canada including Ontario and have given 

advice, recommendations, directions and suggestions in relation to, inter alia: 

(i) The nature and scope of research into the properties of cigarettes to be 

undertaken by Canadian tobacco manufacturers; 

(ii) Whether warnings of the health risks and addictive character of cigarettes 

should be provided to consumers; 

(iii) The content and placement of any such warnings to be provided; 

(iv) Product modifications, including the development, manufacture, 

promotion, distribution and sale of cigarettes containing lower amounts of 

tar and nicotine as measured by standard smoking machines; 
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(v) Communications by Canadian manufacturers with consumers about the 

health risks and addictive character of cigarettes and their tar and nicotine 

content when measured by standard smoking machines; and 

(vi) The acceptability of the types of advertising and other forms of promotion 

that have been used in the past by Canadian manufacturers to promote the 

sale of their products. 

 (iii) No damage 

47. Altria states that the Province has (i) suffered no damage, and (ii) incurred none of the 

Claimed Cost, as a result of anything that the Province alleges in this action that Altria did or 

failed to do.  Altria further states that: 

(a) If Altria breached any duty, as alleged or at all, which is denied, no such breach  

caused or contributed to the Claimed Cost as alleged or at all; 

(b) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was caused by, without limitation, one or more of the following: 

(i) The requirement that the Province provide services to insured persons 

pursuant to the Ontario’s Health Insurance Act, R.S.O. 1990, c. H.6, as 

amended, and any predecessor statutes; 

(ii) The conduct and acts or omissions of the federal government and of the 

Province; 

(iii) The conduct and acts or omissions of individual insured persons as further 

particularized herein; and 
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(iv) Disease or risk of disease in individual insured persons unrelated to 

smoking cigarettes; 

(c) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost is exceeded by the tax revenue received by the Province from 

the sale of cigarettes in Ontario so that no cost is ultimately incurred by the 

Province; 

(d) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost is exceeded by monies received by the Province from the 

federal government by means of transfer payments, conditional grants and shared-

cost programmes for the purpose of funding the Claimed Cost so that no cost is 

ultimately incurred by the Province; and 

(e) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was inflated by overbilling, waste, abuse, neglect and other 

misconduct by various of the Province, persons involved in the administration and 

delivery of health care benefits and insured persons. 

 (iv) Causation 

48. Altria admits that smoking causes or contributes to disease.  These diseases are complex 

and may be caused or contributed to by many different factors, including genetics, stress, excess 

weight, alcohol, environmental factors and other consumer products.  If Altria breached any 

duties, as alleged or at all, which is denied, no such breach caused or contributed to: 

(a) any tobacco related disease in any insured person; or 

(b) any increased risk of tobacco related disease in any insured person. 
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 (v) Limitations 

49. Altria pleads and relies upon the provisions of the Limitations Act, 2002, S.O. 2002, c. 

24, Sch. B, as amended, and any predecessor statutes, both in respect of the Province’s claim and 

in respect of the health care costs of those persons on which the Province’s claim is alleged to be 

based and calculated. 

B. DEFENCES ARISING OUT OF THE PROVINCE’S CONDUCT AND 

KNOWLEDGE 

 (i) General 

50. The Province’s claim to recover the Claimed Cost is subject to complete defences, by 

reason of information the Province knew or should have known, and the Province’s own 

conduct, including: 

(a) The Province’s knowledge of health risks associated with cigarette smoking; 

(b) The Province’s licensing and regulation of the production, manufacture and sale 

of cigarettes, including its failure to enforce or implement such regulation to the 

extent constitutionally permissible; 

(c) The Province’s voluntarily undertaking obligations to pay the cost of health care 

benefits allegedly caused or contributed to by cigarette smoking; 

(d) The Province’s failure to establish or delay in developing, or both, policies and 

practices, including health care expenditures and taxation policies and practices, 

legislation and regulations, when the Province knew or should have known of the 

alleged risks and costs it alleges are caused or contributed to by cigarette smoking 

and ETS; 
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(e) The Province’s failure to fund, develop and implement health promotion and 

smoking cessation practices and policies, when the Province knew or should have 

known of the alleged risks and costs it alleges are caused or contributed to by 

cigarette smoking and ETS; 

(f) The Province’s failure to take any steps prior to commencement of this action to 

attempt to recover the alleged cost of health care benefits by subrogation; 

(g) The Province’s delay in implementing and failure to enforce laws prohibiting the 

sale to and use of cigarettes by people under the legal age for purchasing them as 

defined by law from time to time; 

(h) The Province’s own decision to regulate many aspects of the tobacco business and 

to keep the largest portion of the proceeds from the sale of tobacco products; 

(i) The Province’s taxation of cigarettes in excess of the cost (if any) of health care 

benefits allegedly resulting from tobacco related disease or the risk thereof; and 

(j) The Province’s own breaches of its duty or duties to insured persons as 

particularized herein. 

51. Further, for decades Ontario has exercised its legislative and regulatory authority with 

respect to the sale, use and taxation of tobacco, and has either prohibited or regulated all 

activities and conduct with respect to tobacco and its sale that it considered to be necessary, 

appropriate or desirable.  In this regard, Altria pleads and relies on the Minors’ Protection Act, 

R.S.O. 1990, c M.38 (superseded); Smoking in the Workplace Act, R.S.O. 1990, c S.13 

(superseded); the Public Vehicles Act, R.S.O. 1990, c P.54, s. 20; and the Smoke-Free Ontario 
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Act, S.O. 1994, c. 10 and O. Reg. 48/06; the Tobacco Tax Act, R.S.O. 1990, c. T.10, as amended, 

and any predecessor statutes and regulations. 

52. At all material times, the sale, advertising, promotion and consumption of tobacco 

products have been legal in Ontario subject to certain exceptions and restrictions all of which 

have been fully complied with by Altria. 

53. At all material times, the Province, through its ministers, ministries, departments, 

servants and agents, has known as much regarding the material risks associated with smoking 

cigarettes and ETS as Altria. 

54. Despite its knowledge of risks associated with smoking cigarettes and ETS, the Province 

continued to license and regulate the production, manufacturing, advertising, promotion and sale 

of cigarettes in Ontario and to impose heavy taxation upon, inter alia, manufacturers, distributors 

and consumers of cigarettes. 

55. The Province benefits from the taxes imposed on and in relation to the sale of cigarettes 

in Ontario, which results in complete mitigation of the claim.  Altria pleads and relies on the 

Tobacco Tax Act, R.S.O. 1990, c. T.10, as amended, and any predecessor statutes. 

56. Despite its knowledge of risks associated with cigarette smoking and ETS, the Province 

took no steps to restrict or limit the sale of cigarettes save for restrictions on sale to persons 

below a prescribed age and in that case, delayed in implementing such restrictions, and 

subsequently took no reasonable steps to enforce them.  Altria pleads and relies on the Smoke-

Free Ontario Act, S.O. 1994, c. 10 and O. Reg. 48/06, as amended, and any predecessor statutes. 
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57. Despite its knowledge of risks associated with cigarette smoking, the Province 

voluntarily undertakes the obligation of paying for the costs of health care benefits including 

such costs it alleges are caused or contributed to by cigarette smoking and ETS and sets its 

taxation and health care policies accordingly. 

58. Despite its knowledge of risks associated with cigarette smoking, the Province, at all 

material times, permitted the sale and consumption of cigarettes in Ontario and derived 

substantial revenue therefrom.   

59. The Province is wrongfully attempting, by statute, to make conduct actionable which was 

not actionable at the time it occurred.  As a result and because the Province waited for decades to 

commence a claim, Altria pleads that the Province’s action should be dismissed on the basis of 

voluntary assumption of risk, laches, estoppel and the Limitations Act, 2002, S.O. 2002, c. 24, 

Sch. B, as amended, and any predecessor statutes. 

 (ii) Voluntary assumption of risk 

60. Altria repeats paragraphs 50-59 hereof and states that at all material times the Province 

has been aware of health risks associated with cigarette smoking and ETS.  Accordingly, the 

Province voluntarily assumes such risks, whatever their extent, in incurring the costs it alleges 

are caused or contributed to by cigarette smoking and ETS, and the Province is barred from 

recovering any of the Claimed Cost from Altria in this action by reason of its own actions and its 

voluntary assumption of risk.   

 (iii) Contributory negligence 

61. Altria repeats paragraphs 50-59 hereof and states that if the Province has incurred the 

Claimed Cost as alleged or at all, which is denied, then the Claimed Cost was caused or 



 - 26 - 

 

contributed to, in whole or in part, by the acts or omissions of the federal government acting 

alone or as agent for or in concert with the Province, or due to the acts or omissions of the 

Province as pleaded herein, and not any act or omission of Altria.  Altria pleads and relies upon 

the Negligence Act, R.S.O. 1990, c. N.1, as amended, and any predecessor statutes. 

62. Altria repeats and relies on paragraphs 50-59 hereof and states that it was governments 

that decided many aspects of the tobacco business and who kept the largest portion of the 

proceeds from the sale of tobacco products.  To the extent insured persons, including under-aged 

persons, were not informed of the risks associated with smoking cigarettes or purchased low tar 

cigarettes as a result of a misrepresentation (all of which is denied), it is because the Province or 

the federal government, or both, failed to perform their obligations adequately. 

 (iv) The Province cannot profit from its wrongful conduct 

63. Altria repeats paragraphs 24-42 and 50-59 hereof and states that the Province is barred 

from recovering any damages or costs it has suffered, the existence of which is denied, as any 

damages or costs flowed from its participation as set out herein in conduct which the Province 

itself alleges in the Statement of Claim constituted breaches of duty.   

 (v) Legal and equitable bars 

64. Altria repeats paragraphs 50-59 hereof and states that by reason of the facts set out 

therein and the knowledge, conduct and delay of the Province and the prejudice thereby caused 

to Altria, the Province is barred in law and in equity from advancing the claims made in the 

Statement of Claim against Altria.  Altria pleads and relies on the Health Insurance Act, R.S.O. 

1990, c. H.6, as amended, and any predecessor statutes. 
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  (vi) Mitigation 

65. Altria repeats paragraphs 50-59 hereof and states that if the Province has incurred the 

Claimed Cost, as alleged or at all, which is denied, the Province has failed to mitigate the 

Claimed Cost. 

C. DEFENCES ARISING OUT OF INDIVIDUAL CONDUCT 

 (i) General 

66. If the Province has incurred the Claimed Cost as alleged or at all, which is denied, the 

Claimed Cost was caused by, and the Province’s claim to recover the Claimed Cost is subject to 

complete defences by reason of the conduct of individual insured persons, including their 

voluntary decisions to commence or continue smoking with awareness of the associated risks. 

67. All of the insured persons who smoke or have smoked cigarettes were aware or had been 

warned of risks associated with smoking. 

68. Each insured person became aware or received warnings of risks associated with smoking 

by various means, including, without limitation, one or more of the following: 

(a) Warnings, including on the packaging of cigarettes, as required from time to time 

pursuant to federal and provincial legislation and regulations and voluntary codes 

of compliance by Canadian tobacco manufacturers; 

(b) Mandatory displays, signs and other warnings required by provincial legislation in 

premises where sales of cigarettes take place; 

(c) Discussions and writing, including advertising, in all forms of media including 

newspapers, magazines, journals, television, movies and radio; 
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(d) Education programmes including courses, seminars and lectures and educational 

literature and other media; 

(e) Oral and written warnings from physicians and other health practitioners; 

(f) Oral and written warnings from family members, friends and other acquaintances; 

and 

(g) The common general understandings and historical beliefs about adverse health 

consequences attributed to cigarette smoking dating back hundreds of years. 

69. By reason of the foregoing, Altria states that all of the insured persons who smoke or 

have smoked cigarettes were aware or had been warned of associated risks. 

70. Each of those insured persons who commenced or continued to smoke cigarettes did so 

with awareness of the risks associated with smoking, and each such insured person voluntarily 

consented to accept such risks. 

71. The cause in fact and in law of the commencement and continuation of the use of 

cigarettes by insured persons was a voluntary choice to smoke cigarettes with awareness of the 

associated risks.  Altria had and has no legal duty to such persons, or alternatively, no legal duty 

to such persons that has not been fulfilled. 

72. Altria denies that any insured persons began, continued, or were unable to cease smoking 

by reason of any of the alleged breaches of duty of Altria, or that any alleged breach of duty 

caused or contributed to any alleged tobacco related disease or increased costs of tobacco related 

disease in any insured person. 
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73. If the federal government did not act as an agent for or in concert with the Province, then 

to the extent insured persons were not adequately informed about the risks of smoking cigarettes 

or purchased low tar cigarettes as the result of a misrepresentation (all of which is denied), they 

did so as a result of the breach of duty owed to them by the federal government. 

74. Finally, to the extent the Province incurred health care costs due to smoking by insured 

persons, which is denied, the cost was caused by Aboriginal Manufacturers who breached duties 

owed to insured persons by the way they packaged and sold their products. 

 (ii) Voluntary assumption of risk 

75. Altria repeats paragraphs 66-74 hereof and states that at all material times individual 

insured persons were aware of health risks associated with cigarette smoking.  Accordingly, such 

persons voluntarily assumed such risks, whatever their extent, when they decided to commence 

and continue smoking. 

 (iii) Contributory negligence 

76. Altria repeats paragraphs 66-74 hereof and states that if the Province has incurred the 

Claimed Cost as alleged or at all, which is denied, then the Claimed Cost was caused or 

contributed to, in whole or in part, by the acts or omissions of individual insured persons as 

pleaded herein, and not any act or omission of Altria.  Altria pleads and relies upon the 

provisions of the Negligence Act, R.S.O. 1990, c. N.1, as amended, and any predecessor statutes. 

  (iv) Legal and equitable bars 

77. Altria repeats paragraphs 66-74 hereof and states that by reason of the facts set out 

therein and the knowledge and conduct of insured persons and the prejudice thereby caused to 
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Altria, the Province is barred at law and in equity from advancing the claims made in the 

Statement  of Claim against Altria. 

  (v) Limitations 

78. Altria pleads and relies upon the provisions of the Limitations Act, 2002, S.O. 2002, c. 

24, Sch. B, as amended, and any predecessor statutes, in respect of the claims of any individual 

insured person upon which the Province’s cause of action is alleged to rest. 

79. Altria pleads and relies upon the limitation provisions in the Competition Act, RSC 1985, 

c. C-34, as amended, and any predecessor statutes.   

  (vi) Mitigation 

80. Altria repeats paragraphs 66-74 hereof and states that if the Province has incurred the 

Claimed Cost as alleged or at all, which is denied, individual insured persons have failed to 

mitigate the Claimed Cost. 

RELIEF SOUGHT BY ALTRIA 

81. In the circumstances, Altria submits that the Province’s claim should be dismissed, with 

costs. 
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Court File No. CV-09-387984

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO

Plaintiff

- and –

ROTHMANS INC., ROTHMANS, BENSON & HEDGES INC., CARRERAS 
ROTHMANS LIMITED, ALTRIA GROUP, INC., PHILIP MORRIS U.S.A. INC., 

PHILIP MORRIS INTERNATIONAL, INC., JTI-MACDONALD CORP., R.J. 
REYNOLDS TOBACCO COMPANY, R.J. REYNOLDS TOBACCO 

INTERNATIONAL INC., IMPERIAL TOBACCO CANADA LIMITED, BRITISH 
AMERICAN TOBACCO P.L.C., B.A.T INDUSTRIES P.L.C., BRITISH AMERICAN 

TOBACCO (INVESTMENTS) LIMITED, and CANADIAN TOBACCO 
MANUFACTURERS’ COUNCIL

Defendants

STATEMENT OF DEFENCE OF
B.A.T INDUSTRIES PLC

1. The defendant B.A.T Industries plc (hereinafter “Industries”) denies, or where 

applicable does not admit, all allegations contained in the Amended Fresh as Amended 

Statement of Claim (the “Statement of Claim”), unless and except where expressly 

admitted herein, and puts the plaintiff to the strict proof thereof.

2. Without limiting the generality of the foregoing, Industries specifically denies:

(a) that it took part in any conspiracy, concert of action or common design as alleged 

or at all; or

(b) that it has owed or breached any common law, equitable or statutory duty or 

obligation to persons in Ontario as alleged in the Statement of Claim or at all; or

(c) that any such alleged breach of duty or obligation caused any population of 

insured persons to smoke cigarettes, to continue to smoke cigarettes, or to be 

exposed to cigarette smoke; or
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(d) that it acted in a manner that wrongfully caused any person in Ontario to smoke 

or continue smoking cigarettes or the plaintiff to incur the cost of health care 

benefits resulting from tobacco related disease or the risk thereof.

3. Industries adopts headings used in the Statement of Claim but it does not thereby admit 

any facts or allegations contained within such headings. Except where indicated to the 

contrary, Industries adopts on the same basis the definitions used in the Statement of 

Claim.

4. Except as expressly admitted below, Industries denies the allegations contained in 

paragraphs 19, 20, 40 to 43, 47, 50 to 55, 68, 73.1(b), 73.2(g), 73.3(f), 73.4(d)(g), 77, 79, 86 to 

107, 115, 135 to 141 and 148 to 150 of the Statement of Claim. With respect to paragraph 

20 and allegations throughout the Statement of Claim, Industries denies that it has any 

predecessors in interest for whom it is in law responsible.

5. Industries has no knowledge of the facts alleged in paragraphs 7 to 18, 21 to 39, 44 to 46, 

48, 49, 56 to 67, 69 to 73, 73.1(a), 73.2(a)-(f), 73.3(a)-(e), 73.4 (a)-(c)(e), 74 to 76, 78, 80 to 85, 

108 to 114, 116 to 134 and 142 to 147 of the Statement of Claim, and puts the plaintiff to 

the strict proof thereof.

I. INTRODUCTION

A. The Plaintiff and the Nature of the Claim

6. Industries denies that the plaintiff is entitled to the relief sought in paragraphs 1 to 4 and 

149 of the Statement of Claim.

7. With respect to paragraphs 5 and 6 of the Statement of Claim, Industries repeats 

paragraph 3 above.

B. The Defendants

8. With respect to paragraph 18 of the Statement of Claim, Industries:

(a) states that: 

(i) it was incorporated on September 3, 1928 as an investment trust company 

named Tobacco Securities Trust Company Limited; 
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(ii) its name was changed by resolution on July 23, 1976 to B.A.T Industries 

Limited; and

(iii) it was re-registered as a public limited company on July 8, 1981 as B.A.T 

Industries p.l.c.; and

(b) admits that it has a registered office at Globe House, 4 Temple Place, London, 

England but states that it is a public limited company incorporated pursuant to 

the laws of England and Wales; and

(c) denies that it is a successor in interest to the defendant British American Tobacco 

(Investments) Limited, formerly named British-American Tobacco Company 

Limited (hereinafter “Investments”).

9. Throughout its history, Industries has functioned as a share holding company. It has 

never had any commercial operations.  Its office has always been located in London, 

England. As an investment holding company, Industries has never been involved in the 

research, development, design, manufacture, advertisement, marketing, distribution or 

promotion of tobacco products sold in Ontario, Canada or anywhere else. 

10. With respect to paragraphs 86 and 150 of the Statement of Claim, Industries denies that 

it jointly breached any of the alleged duties or that it is jointly and severally liable for 

any of the alleged cost of health care benefits.  

11. Industries denies the existence of any conspiracy or that it was a member of any such 

alleged conspiracy and denies that it conspired or acted in concert or with common 

design with any other defendant, or has been involved either as principal or as agent for 

any other defendant.

12. Industries states that it has never carried on business in Ontario and, as a holding 

company, has never researched, developed, designed, manufactured, advertised, 

marketed, distributed, promoted or sold cigarettes or other tobacco products in Ontario

or anywhere else.

13. Any activity by another defendant or company, including but not limited to the 

manufacture or promotion of cigarettes sold in Ontario, cannot and does not constitute 
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such activity by Industries. Any plea otherwise is deficient by reason of the absence of 

the pleading of material facts in support. Industries denies that it is a “manufacturer” 

within the meaning of the Tobacco Damages and Health Care Costs Recovery Act, 2009, SO 

2009 c 13 (the “Act”) or at all, or that the Act has any permissible application to it.

II. THE MANUFACTURE AND PROMOTION OF CIGARETTES SOLD IN ONTARIO

Multinational Tobacco Enterprises

14. Industries denies, if it is alleged, that it is a Multinational Tobacco Enterprise, and 

specifically denies that it was ever, together with its subsidiaries and associates, 

operated as a single corporate entity or enterprise.

15. Industries denies that the “BAT Group” is a designation with any legal significance 

whatsoever and makes no admissions as to the membership of the “BAT Group”. 

16. Industries is unable to determine what, if any, legal or other significance the plaintiff 

ascribes to the term “Lead Companies” as defined in paragraphs 42 and 43 of the 

Statement of Claim. Without prejudice to the foregoing, Industries denies that it was in 

such relation to any of the companies identified in paragraph 47 of the Statement of 

Claim, and specifically denies the allegation that it has directed or co-ordinated within 

those companies common policies relating to smoking and health.

17. Industries became the parent holding company of the BAT group of companies on July 

23, 1976 as the result of a “reverse takeover” under English law whereby Industries, 

which had had a small shareholding in Investments, became the sole ordinary 

shareholder of Investments. The former public shareholders of the ordinary shares of 

Investments became shareholders of Industries. Industries, as a holding company, 

became the ultimate owner of the shares of Investments and the diverse range of other 

subsidiaries and associates in the BAT group of companies. As required by law, the 

reverse takeover was approved by the High Court of Justice of England and Wales 

under Section 206 of the Companies Act 1948 (the “1976 Transaction”).  

18. The 1976 Transaction did not entail the combination of two companies to form a new 

company, nor did it render Industries a successor to Investments. Investments is not a 

predecessor to Industries. Each company retains its own separate corporate identity and 
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existence. Each of Industries and Investments is incorporated pursuant to the law of 

England and Wales and any question of whether Investments is a predecessor in interest 

for whom Industries is in law responsible is subject to the law of England and Wales, 

which does not recognise any doctrine of successor liability as a matter of law.  

19. From July 1976 to September 1998 Industries was the ultimate parent company of the 

collection of companies sometimes referred to (although without legal significance) as 

the BAT group of companies. During that time, Industries owned under 50% of the 

shares of Imasco Limited (“Imasco”) which made Imasco an associated company of 

Industries. The defendant Imperial Tobacco Canada Limited is a corporate successor to 

Imasco, and also to Imperial Tobacco Limited (all three of which are collectively referred 

to hereinafter as “ITCAN”). At all material times Industries observed all formalities of 

corporate separateness with ITCAN and neither functionally nor legally exerted control 

or undue influence over or dominated ITCAN. In the normal course of business 

Industries and ITCAN legitimately and appropriately exchanged information relevant to 

ITCAN’s operations in Canada. However, Industries had no involvement in the day-to-

day management of ITCAN’s operations or programmes, and Industries did not 

dominate or exert functional or legal control or undue influence over ITCAN, with 

respect to smoking and health issues or at all.  

20. Industries specifically denies the allegations contained in paragraphs 42, 68, 89 and 135 

to 140 of the Statement of Claim. To the extent that Industries had any involvement in 

the committees, conferences, meetings and communications referred to, they were not 

used as vehicles to direct or co-ordinate ITCAN’s activities or its policies on smoking 

and health. Industries did not direct ITCAN to adopt policies or positions on smoking 

and health in Canada through the meetings and structures identified in the Statement of 

Claim or at all. Ultimately, it was up to ITCAN to assess its own legal and commercial 

needs, to form its own scientific and business judgments, and to develop policies and 

day-to-day execution of those policies that best promoted the company-specific needs 

and judgments.  

21. ITCAN acted independently in adopting its own policies and undertaking its own 

actions relating to smoking and health and research and development issues. ITCAN 

always retained the ultimate operational decision-making authority with respect to, 
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among other subjects, the public statements it made and the positions it took relating to 

smoking and health issues.  

22. Further, Industries denies that any alleged tobacco-related wrongs in Canada (which are 

not admitted but denied) are a proximate or direct result of the committees, conferences, 

meetings and communications identified in the Statement of Claim.  

III. TOBACCO RELATED WRONGS COMMITTED BY THE DEFENDANTS

A. Breaches of Common Law, Equitable or Statutory Duties or Obligations

23. Industries repeats paragraphs 12 and 13 above and denies that it owes or ever owed a 

duty to persons in Ontario.

24. Further, and in the alternative, to the extent that Industries owes or ever owed a duty to 

persons in Ontario (which is not admitted but denied), Industries complied with any 

such duty, whether based in common law, equity or statute.

25. Further, and in the alternative, if Industries breached any duty to persons in Ontario 

(which is not admitted but denied), Industries says no such breach resulted in persons in 

Ontario starting or continuing to smoke cigarettes manufactured or promoted by the 

defendants, or being exposed to cigarette smoke, or suffering tobacco related disease or 

an increased risk of tobacco related disease.

The Defendants’ Knowledge

26. Industries admits that nicotine occurs naturally in the tobacco plant and is a constituent 

of tobacco smoke. Nicotine has pharmacological properties; it has both a mild stimulant 

effect and a mild relaxant effect. While the pharmacological effects of nicotine are an 

important aspect of smoking behaviour, consumers enjoy many sensorial aspects of 

smoking, including smoke taste, aroma and the sensation resulting from stimulation of 

nerve endings in the mouth, nose and upper airway (throat “impact”). Many of those 

sensorial aspects of smoking are caused by non-nicotine components in smoke. Smoking 

is, for many people, difficult to quit and can be termed an “addiction” or dependency. 

However, millions of smokers have quit without any medical help, and millions have 

modified where and when they smoke in the light of differing social norms, and nothing 

about smoking precludes smokers from either quitting or understanding the serious 
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health risks of smoking. It has been known during all material times that smoking is 

difficult to quit and that smoking poses serious health risks.

27. The number of discrete compounds identified in tobacco smoke has increased rapidly 

over time and now totals over 4,000, most in minute quantities. Those constituents 

include the constituents of tar, gases and the emissions listed on packages, such as 

nicotine. Water vapour is also produced by the combustion, because the burning of any 

organic material breaks down the chemical components and produces water.

28. Smoking is a cause, in some smokers, of serious diseases. The health risks of smoking 

are derived from epidemiology, the study of the incidence and distribution of diseases 

in human populations, and the factors which affect such distribution. Science to date has 

not been able to identify biological mechanisms which can explain with certainty the 

statistical findings linking smoking or exposure to smoke with certain diseases, nor has 

science been able to clarify the role of particular smoke constituents in those disease 

processes.

29. Industries states that, at all material times, persons in Ontario have been aware of the 

potential health risks associated with smoking and of the fact that it may be difficult to 

stop smoking. Further, at all material times, the federal government of Canada and the 

plaintiff have been aware of the potential health risks of smoking and of the fact that it 

may be difficult to stop smoking. The actions of, and information provided by, the 

federal government, the plaintiff and the public health community have reinforced the 

awareness of persons in Ontario with respect to smoking and its potential risks. At all 

material times, Industries had no materially greater awareness of the potential health 

risks associated with smoking and of the fact that it may be difficult to stop smoking, 

than did persons in Ontario, the federal government, the plaintiff and/or the public 

health community.

30. With respect to paragraphs 73.1(b), 73.2(g), 73.3(f) and 73.4(d)(g) of the Statement of 

Claim, Industries denies that it suppressed or concealed scientific and medical data. 

Industries had no policy to avoid public disclosure or to conceal its knowledge of such 

data. Without prejudice to the generality of the foregoing, Industries specifically denies:
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(a) that it participated in “ICOSI’s total embargo of all research relating to the 

pharmacology of nicotine” in concert with the other “Groups” or at all, or that 

any such embargo existed; or

(b) that it agreed not to publish or circulate research in the areas of smoke inhalation 

and smoker compensation and to keep all research on sidestream activity and 

other product design features within the “BAT Group”. 

Exposure

31. Industries denies that any of the identified individual tobacco related wrongs (the 

commission of which is denied) caused or contributed to insured persons starting or 

continuing to smoke or otherwise being exposed to cigarette smoke and says further in 

respect of such allegations:

(a) the decision to commence or to continue smoking by any individual insured 

person is an individual decision taken by that person for reasons specific to that 

person;

(b) while Industries accepts that smoking is for many people difficult to quit and 

that it can be termed an “addiction” or dependency, Industries says that the 

decision by any insured person to continue smoking is a true choice exercised by 

that person, and denies that an insured person who smokes is deprived, by 

reason of the effects of nicotine, of the ability to exercise a free choice to stop 

smoking; and

(c) while Industries accepts that the nature and amount of material available to 

insured persons regarding the risks associated with smoking has changed over 

time, Industries says that at all material times insured persons have been aware 

of, or had available to them, information which recognises the existence of health 

risks associated with smoking and the fact that smoking is difficult to quit. 

Therefore, and without prejudice to its primary case, Industries denies that 

insured persons relied, reasonably or otherwise, on positions adopted by 

Industries as to the health risks associated with smoking.
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Disease and the Risk of Disease

32. Industries says that the risks and incidence of diseases that are associated with smoking 

vary considerably and may depend upon numerous factors including, but not limited to, 

cigarettes smoked per day, years smoked, periods of smoking cessation, and the 

presence or absence of other risk factors associated with the disease. Further, if 

Industries had any duties or obligations in Ontario (which is denied), and if Industries

breached any such duties or obligations (which is denied), no such breach caused or 

contributed to:

(a) any tobacco related disease in any insured person; or

(b) any increased risk of tobacco related disease in any insured person.

No Market Share

33. By reason of the facts and matters pleaded above, in particular at paragraphs 12 and 13,

Industries has never possessed any share of the market for tobacco products in Ontario 

whether as defined by the Act or at all. Accordingly, Industries can have no liability 

quantifiable by reference to its market share and to the extent that liability under the Act

is determined by reference thereto then Industries can have no liability at all.

Conspiracy, Concert of Action and Common Design

34. In the following section, Industries pleads as fully as it currently is able to the allegations 

contained in paragraphs 86 to 116, 135 to 141 and 150 of the Statement of Claim. 

Industries reserves the right to supplement this Statement of Defence if further 

particulars become known in the future. 

35. If, which is denied, Industries has any liability to the plaintiff by reason of the matters 

pleaded at paragraphs 56 to 85 and 142 to 147 of the Statement of Claim, then the extent 

of such liability will fall to be determined by reference to the extent of the liability of 

each individual defendant, if any, with whom Industries is found to be jointly and 

severally liable in respect of a tobacco related wrong. Accordingly, without prejudice to 

the balance of this Statement of Defence, and without advancing a positive case beyond 

the scope of that otherwise set out in this Statement of Defence, Industries claims the 



- 10 -

benefit of all and any defences of all and any defendants with whom Industries is 

alleged to be jointly and severally liable for the purposes of avoiding or reducing the 

amount, if any, for which each such defendant and, hence, Industries is alleged to be 

jointly and severally liable.

36. Without prejudice to the foregoing, in the generality in respect of paragraphs 86 to 116, 

135 to 141 and 150 of the Statement of Claim, Industries denies that it:

(a) conspired with any other defendant with respect to the commission of any 

tobacco related wrong, whether directly or through the industry associations 

identified in the Statement of Claim; or

(b) acted in concert or with a common design with any other defendant with respect 

to the commission of any tobacco related wrong, whether directly or through the 

industry associations identified in the Statement of Claim; or

(c) was involved either as principal or as agent for any other defendant with respect 

to the commission of any tobacco related wrong; or

(d) acted so as to render it jointly or vicariously liable with any other defendant in 

respect of any tobacco related wrong, whether pursuant to section 4(2)(b)(iii) of 

the Act or otherwise pursuant to section 4 of the Act, or at all.

37. Further, Industries denies that it directed or co-ordinated the activities of, or conspired 

or acted in concert with the defendant ITCAN, as alleged or at all.

38. Further, the plaintiff has no claim in respect of the alleged conspiracy, concert of action 

or common design because the plaintiff agreed to and adopted the design of what it 

alleges is a conspiracy, concert of action or common design and became a party thereto 

and carried out acts in Ontario in furtherance thereof that the plaintiff alleges are 

unlawful.

39. Further, the plaintiff has profited from the sale of tobacco products and if, which is 

denied, any of the defendants has committed a tobacco related wrong, then the plaintiff 

has directly benefitted from the tax revenue raised by each and every purchase of 

tobacco products which was entered into in consequence of that tobacco related wrong. 
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Accordingly, the cost of health care benefits described in paragraph 2 of the Statement of 

Claim must be adjusted to reflect the financial benefits which the plaintiff has obtained 

by reason of the foregoing.

(i) Conspiracy within the International Tobacco Industry

40. Industries states that it never conspired or acted in concert with any of the Lead 

Companies. Industries further states that the risks associated with smoking have been 

widely known in Ontario, as elsewhere, for over 50 years, that information about the 

risks of smoking was communicated to persons in Ontario through a variety of sources 

and that Industries had no materially greater awareness of the potential health risks 

associated with smoking and of the fact that it may be difficult to stop smoking, than did 

persons in Ontario, the federal government, the plaintiff and/or the public health 

community.

41. With respect to allegations contained in paragraphs 68, 73 to 73.4 and 88 to 107 of the 

Statement of Claim, Industries denies that it agreed with any other defendant to 

suppress or conceal, or suppressed or concealed, or directed any Direct Breach 

Defendant to suppress or conceal, or had any policy to suppress or conceal information 

about the risks associated with smoking and exposure to smoke.

42. Industries denies that it formed, joined or was ever a member of any of the industry 

organizations identified in the Statement of Claim. More particularly, Industries was not 

involved in the formation of, was never a member of, never undertook any activities 

through or with, never participated in meetings of, and never entered into agreements 

through or with the Tobacco Industry Research Committee (“TIRC”), the Council for 

Tobacco Research (“CTR”), the Centre for Co-operation in Scientific Research Relative to 

Tobacco (“CORESTA”), the Tobacco Institute (“TI”), the Tobacco Research Council 

(“TRC”), the Tobacco Manufacturers’ Standing Committee (“TMSC”), the Tobacco 

Advisory Council (“TAC”), the Verband der Cigarettenindustrie, the International 

Committee on Smoking Issues (“ICOSI”), the International Tobacco Information 

Centre/Centre International d’Information du Tabac – INFOTAB (“INFOTAB”), the 

Tobacco Documentation Centre (“TDC”), the Committee for Indoor Air Research, the 
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Association for Research on Indoor Air or Indoor Air International, or any of the 

committees or groups allegedly formed by those organizations.

43. None of those organizations, referred to in paragraphs 90 to 106 of the Statement of 

Claim, was under the direction or control of Industries and neither was any of those 

organizations ever used by Industries to direct or co-ordinate the activities, policies or 

positions of ITCAN or any other defendant.

44. Industries denies that it was involved in the launch of, or led, or ever joined any 

“Operation Berkshire”.

45. Industries specifically denies the allegations contained in paragraph 91 of the Statement 

of Claim:

(a) with respect to paragraph 91(a), Industries did not make the Tobacco Industry 

Research Council’s 1954 “Frank Statement to Cigarette Smokers”. Industries did 

not draft, sign or publish or direct anyone else to draft, sign or publish the 

“Frank Statement to Cigarette Smokers”;

(b) with respect to paragraph 91(b), Industries did not make representations in May 

1963 to the Canadian Medical Association;

(c) with respect to paragraph 91(c), Industries did not make a presentation to the 

Conference on Smoking and Health of the Federal Department of National 

Health Welfare on November 25-26, 1963;

(d) with respect to paragraph 91(e), Industries did not make statements to the 

National Press or news organisations in Canada; and

(e) with respect to paragraph 91(f), Industries did not make communications 

through the Canadian Tobacco Manufacturers’ Council (“CTMC”) in Canada 

including, without limitation, to the Federal Department of Health Welfare.

(ii) Conspiracy within the Canadian Tobacco Industry

46. Industries was not involved in the formation of the CTMC. The CTMC was a Canadian 

organization whose members were from the Canadian tobacco industry. Industries has 
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never been a member of the CTMC and has never engaged in any co-ordinated efforts 

with the CTMC.

47. With respect to paragraph 115 of the Statement of Claim, Industries denies that the 

CTMC ever acted as agent for Industries, as alleged or at all.

48. Industries specifically denies that allegations contained in paragraph 139 of the 

Statement of Claim. Industries has never directed or advised how ITCAN should vote in 

committees of Canadian manufacturers or at meetings of the CTMC. Member companies 

of the CTMC, which did not include Industries, exclusively decided issues relating to 

smoking and health including, in particular, the approval and funding of CTMC 

research. 

IV. RELIEF

49. In answer to the entire Statement of Claim, Industries states that the costs that have been 

incurred or will be incurred by the plaintiff in respect of health care benefits for insured 

persons resulting from tobacco-related disease or the risk thereof have not been and will 

not be caused or contributed to by exposure of insured persons to tobacco products 

attributable to the tobacco-related wrongs alleged. Further, and in particular:

(a) if Industries breached any duty, as alleged or at all, which is denied, no such 

breach caused or contributed to, or will cause or contribute to, the cost of health 

care benefits as alleged or at all

(b) if the plaintiff has incurred the cost of health care benefits as alleged or at all, 

which is denied, the cost of health care benefits was caused by one or more of the 

following:

(i) requirements of the statutes and regulations that were voluntarily 

enacted by the plaintiff and which provide for health care in Ontario, 

namely the statutes, programmes, services, benefits or similar matters 

associated with disease, as set out in the definition of “health care 

benefits” in subparagraph 1(1) of the Act;
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(ii) the conduct and acts or omissions of the plaintiff as further particularized 

herein;

(iii) the conduct and acts or omissions of individual insured persons as 

further particularized herein; 

(iv) disease or risk of disease in individual insured persons unrelated to 

smoking tobacco or exposure to tobacco smoke; and

(v) the manufacture, promotion and sale of tobacco products by persons 

other than the defendants, including manufacturers located on First 

Nations reserves, whose tobacco products are packaged and sold to 

persons in Ontario in breach of duties owed to them. 

(c) if the plaintiff has incurred or will incur the cost of health care benefits as 

alleged, which is denied, then the plaintiff has made no expenditure and suffered 

no loss for which it is legally entitled to be compensated by reason of any or all of 

the following:

i. that cost constitutes the utilization of a pre-determined budget for the 

provision of health care generally and is the product of decisions by the 

plaintiff based upon, inter alia, political expediency, policy considerations and 

the availability of finance;

ii. that cost reflects monies received from the government of Canada by means 

of transfer payments, conditional grants and shared-cost programmes; 

iii. that cost  is or will be exceeded by tax revenues received by the plaintiff from 

the sale of tobacco products in Ontario alleged to have been caused by the 

tobacco-related wrongs alleged; and

iv. that cost is not influenced by the tobacco-related wrongs alleged.

V. THE PLAINTIFF’S OWN CONDUCT

50. At all material times, the sale, advertising, promotion and consumption of tobacco 

products have been legal in Ontario and have been supervised, regulated and controlled 

by the plaintiff and the Government of Canada. Within that legal and regulatory 
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framework, if the plaintiff has incurred or will incur the cost of health care benefits that 

have been or will be provided to insured persons who have suffered tobacco-related 

disease, as alleged (which is denied), Industries states that such costs were caused, and 

the plaintiff’s claim to recover such costs is subject to complete defences, by reason of the 

plaintiff’s own conduct and knowledge.

51. At material times and at least since 1950, the plaintiff, through its ministers, ministries, 

departments, servants and agents, has been apprised of the information that was 

available, according to the state of the art of the day, regarding the health risks 

associated with smoking tobacco and exposure to tobacco smoke. Despite its knowledge 

of those risks, the plaintiff:

(a) continued to license and regulate the production, manufacture, advertising, 

promotion, distribution and sale of tobacco products in Ontario and insured 

persons have relied upon the plaintiff’s activities in such areas in relation to their 

decisions to take up and continue smoking 

(b) has sought to benefit financially from the sale of tobacco products in Ontario, 

and has so benefited, by taking advantage of its ability to impose and to collect 

heavy taxation and licensing fees from, inter alia, manufacturers, distributors 

(both wholesalers and retailers) and consumers of tobacco products and, in 

particular but not exclusively, has justified the fact and scale of the taxation and 

licensing fees by reference to the health risks associated with smoking tobacco 

and exposure to tobacco smoke;

(c) delayed implementing, and failed to enforce, laws prohibiting the sale to and use 

of tobacco products by people under the legal age for purchasing them as 

defined by law from time to time; and

(d) has voluntarily undertaken the obligations of paying for the cost of health care 

benefits, including such costs as it alleges are caused or contributed to by tobacco 

smoking or exposure to tobacco smoke, and has set its taxation and health care 

policies accordingly.
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52. Further, without prejudice to its pleading herein that it is not a manufacturer of tobacco 

products under the Act or at all, Industries states that manufacturers of tobacco products 

in Canada complied at all times with government requests, mandates and directions 

(including from the plaintiff) in respect of, inter alia, 

(a) the type of tobacco that would be purchased (which tobacco was developed by 

the government of Canada);

(b) the type of tobacco products that would be sold;

(c) product modifications;

(d) whether tobacco products require health warnings, and the content, size and 

placement of those warnings;

(e) the type of promotion that would be permitted; and

(f) where tobacco products could be sold and used,

and in doing so, acted reasonably in all the circumstances and committed no “tobacco-

related wrong” in these respects or otherwise. 

53. Further, Industries states that if the plaintiff has incurred the cost of health care benefits

as alleged or at all (which is denied) then that cost was caused or contributed to, in 

whole or in part, by the plaintiff’s own acts or omissions as pleaded herein, and not any 

act or omission of Industries. Industries pleads and relies upon the provisions of the 

Negligence Act, RSO 1990, c N.1.

54. Further, Industries states that by reason of the facts set out herein and the knowledge, 

conduct and delay of the plaintiff and the prejudice thereby caused to Industries, the 

plaintiff is barred in law and in equity from advancing the claims made in the Statement 

of Claim against Industries. Industries also pleads and relies upon the provisions of the 

limitation of actions statute (or statutes) applicable on proper choice of law analysis to 

the tobacco-related wrongs alleged, including (if applicable) the Limitations Act, 2002, SO 

2002, c 24.
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55. Further, Industries states that, if the plaintiff has incurred the cost of health care benefits

resulting from tobacco-related disease or the risk of tobacco-related disease as alleged 

(which is denied), the plaintiff has mitigated its loss and such costs must be adjusted to 

reflect the financial benefits the plaintiff thereby obtained.

56. Without prejudice to the foregoing, Industries repeats paragraph 50 above and states 

that the acts, errors and omissions pleaded therein represent failures by the plaintiff to 

act reasonably to mitigate the “cost of health care benefits” as alleged, and any such 

costs must be adjusted to reflect this failure.

VI. THE CONDUCT OF INDIVIDUAL INSURED PERSONS

57. If the plaintiff has incurred the cost of health care benefits as alleged (which is denied), 

the cost was caused by, and the plaintiff’s claim to recover that cost is subject to 

complete defences by reason of, the conduct of individual insured persons, including 

their voluntary decisions to commence or to continue smoking with awareness of the 

associated risks.

58. At all material times insured persons who smoke or have smoked cigarettes were aware 

of the risks associated with smoking during all material times.

59. Insured persons became, or should have become, aware of the risks associated with 

smoking at all material times by various means, including, without limitation, one or 

more of the following:

(a) discussions and writing, including advertising, in all forms of media including 

newspapers, magazines, journals, television, movies and radio;

(b) education programmes including courses, seminars and lectures and educational 

literature and other media;

(c) oral and written warnings from physicians and other health practitioners and 

public health authorities;

(d) oral and written warnings from family members, friends and other 

acquaintances; 

(e) common general understandings and historical beliefs;
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(f) warnings on the packaging of tobacco products, as required for decades

pursuant to federal and provincial legislation and regulations and/or voluntary 

codes of compliance by Canadian tobacco manufacturers; and

(g) mandatory displays, signs and other warnings required by provincial legislation 

in premises where sales of tobacco products take place.

60. By reason of the foregoing, Industries states that insured persons who smoke or have 

smoked cigarettes were aware of, or should have been aware of, the associated risks at 

all material times.

61. Insured persons who commenced or continued to smoke cigarettes did so with 

awareness of the risks associated with smoking and voluntarily consented to accept such 

risks.

62. The cause in fact and in law of the commencement and continuation of the use of 

cigarettes by insured persons was a voluntary choice to smoke cigarettes with awareness 

of the associated risks. Industries had and has no legal duty to such persons, or, 

alternatively, no legal duty that has not been fulfilled.

63. Further, the cause of (i) an individual’s choice to smoke or to continue to smoke or (ii) 

disease consists not of alleged breaches of duty but, rather, of some or all of the 

following:

(a) individual choices and decisions of the smoker;

(b) requests, mandates and directions from the plaintiff and the government of 

Canada, and Industries repeats and relies on paragraphs 50 to 52 herein;

(c) the many and varied causes of certain diseases including genetics, stress, excess 

weight, alcohol, environmental factors and other consumer products; and

(d) the manufacture, promotion and sale of tobacco products by persons other than 

defendants, including manufacturers located on First Nations reserves, whose 

tobacco products are packaged and sold to persons in Ontario in breach of duties 

owed to them.
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64. Industries denies that insured persons began, continued or were unable to stop smoking 

by reason of any of the alleged breaches of duty of Industries (which are denied) or that 

any such breach of duty caused or contributed to any alleged tobacco-related disease or 

increased risk of tobacco-related disease in any insured person or the cost of health care 

benefits.

65. Industries states that at all material times insured persons have been, or should have 

been, aware of health risks associated with smoking cigarettes. Accordingly, such 

persons voluntarily assume such risks when they decide to commence or continue 

smoking.

66. Further, Industries states that if the plaintiff has incurred the cost of health care benefits

as alleged (which is denied) then that cost was caused or contributed to, in whole or in 

part, by the acts or omissions of individual insured persons as pleaded herein, and not 

any act or omission of Industries. Industries pleads and relies upon the provisions of the

Negligence Act, RSO 1990, c N.1.

67. Further, Industries states that by reason of the facts set out herein and the knowledge 

and conduct of insured persons and the prejudice thereby caused to Industries, the 

plaintiff is barred at law and in equity from advancing the claims made in the Statement 

of Claim against Industries.

68. Industries pleads and relies upon the provisions of the limitation of actions statute (or 

statutes) applicable on proper choice of law analysis to the tobacco-related wrongs 

alleged in respect of the claims of any individual insured person upon which the 

plaintiff’s cause of action is alleged to rest, including (if applicable) the Limitations Act, 

2002, SO 2002, c 24.

69. Further and in the alternative, Industries states that, if the plaintiff has incurred the cost 

of health care benefits as alleged (which is denied), individual insured persons have 

failed to act reasonably to assist the plaintiff to mitigate that cost.

70. Industries requests that the claim against it be dismissed with costs.
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STATEMENT OF DEFENCE OF 
BRITISH AMERICAN TOBACCO (INVESTMENTS) LIMITED

1. The defendant British American Tobacco (Investments) Limited (hereinafter 

“Investments”) denies, or where applicable does not admit, all allegations contained in 

the Amended Fresh as Amended Statement of Claim (the “Statement of Claim”), unless 

and except where expressly admitted herein, and puts the plaintiff to the strict proof 

thereof.

2. Without limiting the generality of the foregoing, Investments specifically denies:

(a) that it took part in any conspiracy, concert of action or common design as alleged 

or at all; or

(b) that it has owed or breached any common law, equitable or statutory duty or 

obligation to persons in Ontario as alleged in the Statement of Claim or at all; or
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(c) that any such alleged breach of duty or obligation caused any population of 

insured persons to smoke cigarettes, to continue to smoke cigarettes, or to be 

exposed to cigarette smoke; or

(d) that it acted in a manner that wrongfully caused any person in Ontario to smoke

or continue smoking cigarettes or the plaintiff to incur the cost of health care 

benefits resulting from tobacco related disease or the risk thereof.

3. Investments adopts headings used in the Statement of Claim but it does not thereby 

admit any facts or allegations contained within such headings. Except where indicated 

to the contrary, Investments adopts on the same basis the definitions used in the 

Statement of Claim.

4. Except where expressly admitted below, Investments denies the allegations contained in 

paragraphs 19, 20, 40 to 43, 47, 50 to 55, 68, 73.1, 73.2(a)(g), 73.3(a)(f), 73.4(d)(g), 77, 79, 86 

to 107, 115, 135 to 141 and 148 to 150 of the Statement of Claim. 

5. Investments has no knowledge of the facts alleged in paragraphs 7 to 18, 21 to 39, 44 to 

46, 48, 49, 56 to 67, 69 to 73, 73.2(b)-(f), 73.3(b)-(e), 73.4 (a)-(c)(e), 74 to 76, 78, 80 to 85, 108 

to 114, 116 to 134 and 142 to 147 of the Statement of Claim, and puts the plaintiff to the 

strict proof thereof.

I. INTRODUCTION

A. The Plaintiff and the Nature of the Claim

6. Investments denies that the plaintiff is entitled to the relief sought in paragraphs 1 to 4

and 149 of the Statement of Claim.

7. With respect to paragraphs 5 and 6 of the Statement of Claim, Investments repeats 

paragraph 3 above.

B. The Defendants

8. With respect to paragraph 19 of the Statement of Claim, Investments admits that it was 

formerly known as British-American Tobacco Company Limited, and states that in this 

Statement of Defence the defined term “Investments” incorporates reference to the 
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company’s former name. Investments admits that it has a registered office at Globe 

House, 1 Water Street, London, England but states that it is incorporated pursuant to the 

laws of England and Wales.

9. With respect to paragraph 20 of the Statement of Claim, Investments denies that it has 

any predecessors in interest for whom it is in law responsible, and denies that it is a 

“manufacturer”.

10. With respect to paragraphs 86 and 150 of the Statement of Claim, Investments denies 

that it jointly breached any of the alleged duties or that it is jointly and severally liable 

for any of the alleged cost of health care benefits. 

11. Investments denies the existence of any conspiracy or that it was a member of any such 

alleged conspiracy and denies that it has conspired or acted in concert or with common 

design with any other defendant, or has been involved either as principal or as agent for 

any other defendant.

12. Investments states that it does not carry on business in Ontario and has never

manufactured, advertised, marketed, distributed, promoted or sold cigarettes in 

Ontario.

13. Any design, manufacture or promotion of cigarettes in Ontario by another defendant

cannot and does not constitute such activity by Investments. Any plea otherwise is 

deficient by reason of the absence of the pleading of material facts in support.

II. THE MANUFACTURE AND PROMOTION OF CIGARETTES SOLD IN ONTARIO

Multinational Tobacco Enterprises

14. Investments denies, if it is alleged, that it is a Multinational Tobacco Enterprise, and 

specifically denies that it was ever, together with its subsidiaries and associates, 

operated as a single corporate entity or enterprise.

15. Investments denies that the “BAT Group” is a designation with any legal significance 

whatsoever and makes no admissions as to the membership of the “BAT Group”. 
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16. Investments is unable to determine what, if any, legal or other significance the plaintiff 

seeks to ascribe to the term “Lead Companies” as defined in paragraphs 42 and 43 of the 

Statement of Claim. Without prejudice to this, Investments denies that it was in such 

relation to any of the companies identified in paragraph 47 of the Statement of Claim, 

and specifically denies the allegation that it has directed or co-ordinated within those 

companies common policies relating to smoking and health.

17. Between 1902 and July 23, 1976, Investments was the ultimate parent company of the 

collection of companies sometimes referred to (although without legal significance) as 

the BAT group of companies. During that time certain of the corporate predecessors of 

the defendant Imperial Tobacco Canada Limited were associated companies of 

Investments (those predecessors and Imperial Tobacco Canada Limited are collectively 

referred to hereinafter as “ITCAN”). At all material times Investments observed all 

formalities of corporate separateness with ITCAN and neither functionally nor legally 

exerted control or undue influence over or dominated ITCAN. In the normal course of 

business Investments and ITCAN legitimately and appropriately exchanged information 

relevant to ITCAN's operations in Canada. However, Investments had no involvement 

in the day-to-day management of ITCAN’s operations or programmes, and Investments 

did not dominate or exert functional or legal control or undue influence over ITCAN, 

with respect to smoking and health issues or at all.

18. Investments specifically denies the allegations contained in paragraphs 42, 68, 89 and 

135 to 140 of the Statement of Claim. The committees, conferences, meetings and 

communications referred to were not used as vehicles to direct or co-ordinate ITCAN’s 

activities or its policies on smoking and health. Investments did not direct ITCAN to 

adopt policies or positions on smoking and health in Canada through the meetings and 

structures identified in the Statement of Claim. Ultimately, it was up to ITCAN to assess 

its own legal and commercial needs, to form its own scientific and business judgments, 

and to develop policies and day-to-day execution of those policies that best promoted 

the company-specific needs and judgments.

19. ITCAN acted independently in adopting its own policies and undertaking its own 

actions relating to smoking and health and research and development issues. ITCAN 

always retained the ultimate operational decision-making authority with respect to, 
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among other subjects, the public statements it made and the positions it took relating to 

smoking and health issues. In particular, ITCAN: 

(a) directed and controlled the operation of its R&D facilities;

(b) determined its own research agenda and did not seek or require Investments' 

agreement or approval for any aspect of its R&D program;

(c) designed and developed the specific products that it sold or intended to sell in 

the Canadian market, including in the Ontario market, based on its own specific 

knowledge and assessment of these markets’ legal and consumer requirements 

and other local considerations; and 

(d) adopted its own policies and made its own public statements with respect to 

smoking and health related issues.

20. Further, Investments denies that any alleged tobacco related wrongs in Canada (which 

are denied) are a proximate or direct result of the communications or structures 

identified in the Statement of Claim.

III. TOBACCO RELATED WRONGS COMMITTED BY THE DEFENDANTS

A. Breaches of Common Law, Equitable or Statutory Duties or Obligations

21. Investments repeats paragraphs 12 and 13 above and denies that it owes or ever owed a 

duty to persons in Ontario.

22. Further, and in the alternative, to the extent that Investments owes or ever owed a duty 

to persons in Ontario (which is not admitted but denied), Investments complied with

any such duty, whether based in common law, equity or statute.

23. Further, and in the alternative, if Investments breached any duty to persons in Ontario 

(which is not admitted but denied), Investments says no such breach resulted in persons 

in Ontario starting or continuing to smoke cigarettes manufactured or promoted by the 

defendants, or being exposed to cigarette smoke, or suffering tobacco related disease or 

an increased risk of tobacco related disease.
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The Defendants’ Knowledge

24. Investments admits that nicotine occurs naturally in the tobacco plant and is a 

constituent of tobacco smoke. Nicotine has pharmacological properties; it has both a 

mild stimulant effect and a mild relaxant effect. While the pharmacological effects of 

nicotine are an important aspect of smoking behaviour, consumers enjoy many sensorial 

aspects of cigarette smoking, including smoke taste, aroma and the sensation resulting 

from stimulation of nerve endings in the mouth, nose and upper airway (throat 

“impact”). Many of those sensorial aspects of smoking are caused by non-nicotine 

components in cigarette smoke. Smoking is, for many people, difficult to quit and it can 

be termed an “addiction” or dependency. However, millions of smokers have quit 

without any medical help, and millions have modified where and when they smoke in 

the light of differing social norms, and nothing about smoking precludes smokers from 

either quitting or understanding the serious health risks of smoking. It has been known 

during all material times that smoking is difficult to quit and that smoking poses serious 

health risks.

25. The number of discrete compounds identified in cigarette smoke has increased rapidly 

over time and now totals over 4,000, most in minute quantities. Those constituents 

include the constituents of tar, gases and the emissions listed on packages, such as 

nicotine. Water vapour is also produced by the combustion, because the burning of any 

organic material breaks down the chemical components and produces water.

26. Smoking is a cause, in some smokers, of serious diseases. The health risks of smoking 

are derived from epidemiology, the study of the incidence and distribution of diseases 

in human populations, and the factors which affect such distribution. Science to date has 

not been able to identify biological mechanisms which can explain with certainty the 

statistical findings linking smoking or exposure to smoke with certain diseases, nor has 

science been able to clarify the role of particular smoke constituents in those disease 

processes.

27. Investments states that at all material times, persons in Ontario have been aware of the 

potential health risks associated with smoking and of the fact that it may be difficult to 

stop smoking. Further, at all material times, the federal government of Canada and the 
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plaintiff have been aware of the potential health risks of smoking and of the fact that it 

may be difficult to stop smoking. The actions of, and information provided by, the 

federal government, the plaintiff and the public health community have reinforced the 

awareness of persons in Ontario with respect to cigarette smoking and its potential risks. 

At all material times, Investments had no materially greater awareness of the potential 

health risks associated with smoking and of the fact that it may be difficult to stop 

smoking, than did persons in Ontario, the federal government, the plaintiff and/or the 

public health community.

28. With respect to paragraphs 73.1, 73.2(a)(g), 73.3(a)(f) and 73.4(d)(g) of the Statement of 

Claim, Investments denies that it suppressed or concealed scientific and medical data. 

Investments had no policy to avoid public disclosure or to conceal its knowledge of such 

data. Without prejudice to the generality of the foregoing, Investments specifically 

denies:

(a) that it agreed with Canadian members of the “Rothmans Group” to suppress 

research relating to carbon monoxide and smoke intake; or

(b) that it agreed in 1965 and 1966 with the “RJR Group” and Canadian members of 

the “Philip Morris Group” to suppress scientific and medical findings relating to 

work that was funded at Harrogate, U.K.; or

(c) that it agreed not to publish or circulate research in the areas of smoke inhalation 

and smoker compensation and to keep all research on sidestream activity and 

other product design features within the “BAT Group”. Investments further 

denies that it participated in “ICOSI’s total embargo of all research relating to the 

pharmacology of nicotine” or that any such embargo existed. While Investments 

may have maintained the commercial confidentiality of certain product design 

issues for competitive reasons, Investments published, circulated and supported 

research with respect to smoking and health issues, including with respect to the 

pharmacology of nicotine.
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Exposure

29. Investments denies that any of the identified individual tobacco related wrongs (the 

commission of which is denied) caused or contributed to insured persons starting or 

continuing to smoke or otherwise being exposed to cigarette smoke and says further in 

respect of such allegations:

(a) the decision to commence or to continue smoking by any individual insured 

person is an individual decision taken by that person for reasons specific to that 

person;

(b) while Investments accepts that smoking is for many people difficult to quit and 

that it can be termed an “addiction” or dependency, Investments says that the 

decision by any insured person to continue smoking is a true choice exercised by 

that person, and denies that an insured person who smokes is deprived, by 

reason of the effects of nicotine, of the ability to exercise a free choice to stop 

smoking; and

(c) while Investments accepts that the nature and amount of material available to 

insured persons regarding the risks associated with smoking has changed over 

time, Investments says that at all material times insured persons have been 

aware of, or had available to them, information which recognises the existence of 

health risks associated with smoking and the fact that smoking is difficult to quit. 

Therefore, and without prejudice to its primary case, Investments denies that 

insured persons relied, reasonably or otherwise, on positions adopted by 

Investments as to the health risks associated with smoking.

Disease and the Risk of Disease

30. Investments states that the risks and incidence of diseases that are associated with 

smoking vary considerably and may depend upon numerous factors including, but not 

limited to, cigarettes smoked per day, years smoked, periods of smoking cessation, and 

the presence or absence of other risk factors associated with the disease. Further, if 

Investments had any duties or obligations in Ontario (which is denied), and if 
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Investments breached any such duties or obligations (which is denied), no such breach 

caused or contributed to:

(a) any tobacco related disease in any insured person; or

(b) any increased risk of tobacco related disease in any insured person.

No Market Share

31. By reason of the facts and matters pleaded above, in particular at paragraphs 12 and 13, 

Investments has never possessed any share of the market for tobacco products in 

Ontario whether as defined by the Tobacco Damages and Health Care Costs Recovery Act, 

2009, SO 2009 c 13 (the “Act”) or at all. Accordingly, Investments can have no liability

quantifiable by reference to its market share and to the extent that liability under the Act

is determined by reference thereto then Investments can have no liability at all.

Conspiracy, Concert of Action and Common Design

32. In the following section, Investments pleads as fully as it currently is able to the 

allegations contained in paragraphs 86 to 116, 135 to 141 and 150 of the Statement of 

Claim. Investments reserves the right to supplement this Statement of Defence if further 

particulars become known in the future. 

33. If, which is denied, Investments has any liability to the plaintiff by reason of the matters 

pleaded at paragraphs 56 to 85 and 142 to 147 of the Statement of Claim, then the extent 

of such liability will fall to be determined by reference to the extent of the liability of 

each individual defendant, if any, with whom Investments is found to be jointly and 

severally liable in respect of a tobacco related wrong. Accordingly, without prejudice to 

the balance of this Statement of Defence, and without advancing a positive case beyond 

the scope of that otherwise set out in this Statement of Defence, Investments claims the 

benefit of all and any defences of all and any defendants with whom Investments is 

alleged to be jointly and severally liable for the purposes of avoiding or reducing the 

amount, if any, for which each such defendant and, hence, Investments is alleged to be 

jointly and severally liable.
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34. Without prejudice to the foregoing, in the generality in respect of paragraphs 86 to 116, 

135 to 141 and 150 of the Statement of Claim, Investments denies that it:

(a) conspired with any other defendant with respect to the commission of any 

tobacco related wrong, whether directly or through the industry associations 

identified in the Statement of Claim; or

(b) acted in concert or with a common design with any other defendant with respect 

to the commission of any tobacco related wrong, whether directly or through the 

industry associations identified in the Statement of Claim; or

(c) was involved either as principal or as agent for any other defendant with respect 

to the commission of any tobacco related wrong; or

(d) acted so as to render it jointly or vicariously liable with any other defendant in 

respect of any tobacco related wrong, whether pursuant to section 4(2)(b)(iii) of 

the Act or otherwise pursuant to section 4 of the Act, or at all.

35. Further, Investments repeats paragraphs 18 to 20 above and denies that it directed or co-

ordinated the activities of, or conspired or acted in concert with the defendant ITCAN, 

as alleged or at all.

36. Further, the plaintiff has no claim in respect of the alleged conspiracy, concert of action

or common design because the plaintiff agreed to and adopted the design of what it 

alleges is a conspiracy, concert of action or common design and became a party thereto 

and carried out acts in Ontario in furtherance thereof that the plaintiff alleges are 

unlawful.

37. Further, the plaintiff has profited from the sale of tobacco products and if any of the 

defendants has committed a tobacco related wrong (which is denied), then the plaintiff 

has directly benefitted from the tax revenue raised by each and every purchase of 

tobacco products which was entered into in consequence of that tobacco related wrong. 

In the premises, the cost of health care benefits described in paragraph 2 of the 

Statement of Claim must be adjusted to reflect the financial benefits which the plaintiff 

has obtained by reason of the foregoing.
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(i) Conspiracy within the International Tobacco Industry

38. Investments states that it never conspired or acted in concert with any other defendant 

including any of the Lead Companies. Further, to the extent that other Lead Companies 

may have had policies in common with Investments in relation to smoking and health, 

such were developed for appropriate business purposes and were lawful. Investments 

further states that the risks associated with smoking have been widely known in 

Ontario, as elsewhere, for over 50 years, that information about the risks of smoking was 

communicated to persons in Ontario through a variety of sources and that Investments 

had no materially greater awareness of the potential health risks associated with 

smoking and of the fact that it may be difficult to stop smoking, than did persons in 

Ontario, the federal government, the plaintiff and/or the public health community.

39. With respect to allegations contained in paragraphs 68, 73 to 73.4 and 88 to 107 of the 

Statement of Claim, Investments denies that it agreed with any other defendant to 

suppress or conceal, or suppressed or concealed, or directed any Direct Breach 

Defendant to suppress or conceal, or had any policy to suppress or conceal information

about the risks associated with smoking and exposure to smoke.

40. To the extent that paragraph 88 of the Statement of Claim is directed at Investments 

under its former name of British-American Tobacco Company Limited, Investments 

denies the allegations that, through an agent, it participated in the meetings or 

communications alleged. 

41. Investments was never a member of the Tobacco Industry Research Council or the 

Council for Tobacco Research. These were American organizations formed by and 

composed of members of the U.S. tobacco industry and have not existed as of 1998.  

42. The Centre for Cooperation and Scientific Research Relative to Tobacco is an 

international organization founded in 1956 for the study of science and technology 

related to tobacco products, and in particular the development of analytical and testing 

methodologies, including with the World Health Organization and the International 

Organization for Standardization. Its reports in this regard have been and are publicly 
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available. Membership is open to organizations with research and development 

activities related to tobacco. Investments did not become a member until 1972.

43. Investments was never a member of or affiliated to the Tobacco Institute or any Tobacco 

Institute committee. The Tobacco Institute was an American organization formed by and 

composed of members of the U.S. tobacco industry.

44. The Tobacco Research Council, originally known as the Tobacco Manufacturers’ 

Standing Committee, was a U.K. organization, of which Investments was a founding 

member, which sponsored and conducted extensive published research relating to 

smoking and health. In 1978, the Tobacco Research Council merged with the Tobacco 

Advisory Committee to form the Tobacco Advisory Council. Investments was a member 

of the Tobacco Advisory Council.

45. Investments was never a member of the Verband der Cigarettenindustrie. This was a 

German trade association whose members include German cigarette manufacturers.

46. The International Committee on Smoking Issues was established in 1977 as a forum for 

the exchange of views and information on international tobacco issues (including 

smoking and health) among various unaffiliated tobacco companies. In December 1980, 

it become known as The International Tobacco Information Centre/Centre International 

d’Information du Tabac – INFOTAB (“INFOTAB”). Investments announced its 

withdrawal from INFOTAB in 1987.

47. The Tobacco Documentation Centre was a separate body established in 1992 as a 

repository for published literature relevant to the tobacco industry.

48. Investments was never a member of the Committee for Indoor Air Research, the 

Association for Research on Indoor Air or Indoor Air International.

49. None of those organizations, referred to in paragraphs 90 to 106 of the Statement of 

Claim, was under the direction or control of Investments and neither was any of those 

organizations ever used by Investments to direct or co-ordinate the activities, policies or 

positions of ITCAN. None ever determined the direction of Investments’ research into 

issues relating to smoking and health.
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50. Investments specifically denies the allegations contained in paragraph 91 of the 

Statement of Claim:

(a) with respect to paragraph 91(a), Investments did not make the Tobacco Industry 

Research Council’s 1954 “Frank Statement to Cigarette Smokers”. Investments 

did not draft, sign or publish or direct anyone else to draft, sign or publish the 

“Frank Statement to Cigarette Smokers”;

(b) with respect to paragraph 91(b), Investments did not make representations in 

May 1963 to the Canadian Medical Association;

(c) with respect to paragraph 91(c), Investments did not make a presentation to the 

Conference on Smoking and Health of the Federal Department of National 

Health Welfare on November 25-26, 1963;

(d) with respect to paragraph 91(e), Investments did not make statements to the 

National Press or news organisations in Canada; and

(e) with respect to paragraph 91(f), Investments did not make communications 

through the Canadian Tobacco Manufacturers’ Council (“CTMC”) in Canada 

including, without limitation, to the Federal Department of Health Welfare.

(ii) Conspiracy within the Canadian Tobacco Industry

51. Investments was not involved in the formation of the CTMC. The CTMC was a 

Canadian organization whose members were from the Canadian tobacco industry. 

Investments has never been a member of the CTMC and has never engaged in any co-

ordinated efforts with the CTMC.

52. With respect to paragraph 115 of the Statement of Claim, Investments denies that the 

CTMC ever acted as agent for Investments, as alleged or at all.

53. Investments specifically denies the allegations contained in paragraph 139 of the 

Statement of Claim. Investments has never directed or advised how ITCAN should vote 

in committees of Canadian manufacturers or at meetings of the CTMC. Member 

companies of the CTMC, which did not include Investments, exclusively decided issues 
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relating to smoking and health including, in particular, the approval and funding of 

CTMC research. 

IV. RELIEF

54. In answer to the entire Statement of Claim, Investments says that the costs that have 

been incurred or will be incurred by the plaintiff in respect of health care benefits for 

insured persons resulting from tobacco related disease or the risk thereof have not been 

and will not be caused or contributed to by exposure of insured persons to tobacco 

products attributable to the tobacco related wrongs alleged. Further, and in particular:

(a) if Investments breached any duty, as alleged or at all, which is denied, no such 

breach caused or contributed to, or will cause or contribute to, the cost of health 

care benefits as alleged or at all;

(b) if the plaintiff has incurred the cost of health care benefits as alleged or at all, 

which is denied, the cost of health care benefits was caused by one or more of the 

following:

(i) requirements of the statutes and regulations that were voluntarily 

enacted by the plaintiff and which provide for health care in Ontario, 

namely the statutes, programmes, services, benefits or similar matters 

associated with disease, as set out in the definition of “health care 

benefits” in subparagraph 1(1) of the Act;

(ii) the conduct and acts or omissions of the plaintiff as further particularized 

herein;

(iii) the conduct and acts or omissions of individual insured persons as 

further particularized herein; 

(iv) disease or risk of disease in individual insured persons unrelated to 

smoking tobacco or exposure to tobacco smoke; and

(v) the manufacture, promotion and sale of tobacco products by persons 

other than the defendants, including manufacturers located on First 
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Nations reserves, whose tobacco products are packaged and sold to 

persons in Ontario in breach of duties owed to them; 

(c) if the plaintiff has incurred or will incur the cost of health care benefits as 

alleged, which is denied, then the plaintiff has made no expenditure and suffered 

no loss for which it is legally entitled to be compensated by reason of any or all of 

the following:

(i) that cost constitutes the utilization of a pre-determined budget for the 

provision of health care generally and is the product of decisions by the 

plaintiff based upon, inter alia, political expediency, policy considerations 

and the availability of finance;

(ii) that cost reflects monies received from the government of Canada by 

means of transfer payments, conditional grants and shared-cost 

programmes; 

(iii) that cost is or will be exceeded by tax revenues received by the plaintiff 

from the sale of tobacco products in Ontario alleged to have been caused 

by the tobacco related wrongs alleged; and

(iv) that cost is not influenced by the tobacco related wrongs alleged.

V. THE PLAINTIFF’S OWN CONDUCT

55. At all material times, the sale, advertising, promotion and consumption of tobacco 

products have been legal in Ontario and have been supervised, regulated and controlled 

by the plaintiff and the Government of Canada. Within that legal and regulatory 

framework, if the plaintiff has incurred or will incur the cost of health care benefits that 

have been or will be provided to insured persons who have suffered tobacco related

disease, as alleged (which is denied), Investments states that such costs were caused, 

and the plaintiff’s claim to recover such costs is subject to complete defences, by reason 

of the plaintiff’s own conduct and knowledge.

56. At all material times and at least since 1950, the plaintiff, through its ministers, 

ministries, departments, servants and agents, has been apprised of the information that 
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was available, according to the state of the art of the day, regarding the health risks 

associated with smoking tobacco and exposure to tobacco smoke. Despite its knowledge 

of those risks, the plaintiff:

(a) continued to license and regulate the production, manufacture, advertising, 

promotion, distribution and sale of tobacco products in Ontario and insured 

persons have relied upon the plaintiff’s activities in such areas in relation to their 

decisions to take up and continue smoking;

(b) has sought to benefit financially from the sale of tobacco products in Ontario, 

and has so benefited, by taking advantage of its ability to impose and to collect 

heavy taxation and licensing fees from, inter alia, manufacturers, distributors 

(both wholesalers and retailers) and consumers of tobacco products and, in 

particular but not exclusively, has justified the fact and scale of the taxation and 

licensing fees by reference to the health risks associated with smoking tobacco 

and exposure to tobacco smoke;

(c) delayed implementing, and failed to enforce, laws prohibiting the sale to and use 

of tobacco products by people under the legal age for purchasing them as 

defined by law from time to time; and 

(d) has voluntarily undertaken the obligations of paying for the cost of health care 

benefits, including such costs as it alleges are caused or contributed to by 

smoking or exposure to tobacco smoke, and has set its taxation and health care 

policies accordingly. 

57. Further, Investments says that manufacturers of tobacco products in Canada complied 

at all times with government requests, mandates, and directions (including from the 

plaintiff) in respect of, inter alia, 

(a) the type of tobacco that would be purchased (which tobacco was developed by 

the government of Canada); 

(b) the type of tobacco products that would be sold;

(c) product modifications; 
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(d) whether tobacco products require health warnings, and the content, size and 

placement of those warnings; 

(e) the type of promotion that would be permitted; and

(f) where tobacco products could be sold and used,

and in doing so, acted reasonably in all the circumstances and committed no “tobacco 

related wrong” in these respects or otherwise. 

58. Further, Investments states that if the plaintiff has incurred the cost of health care 

benefits as alleged or at all (which is denied) then that cost was caused or contributed to, 

in whole or in part, by the plaintiff’s own acts or omissions as pleaded herein, and not 

any act or omission of Investments. Investments pleads and relies upon the provisions of 

the Negligence Act, RSO 1990, c N.1.

59. Further, Investments states that by reason of the facts set out herein and the knowledge, 

conduct and delay of the plaintiff and the prejudice thereby caused to Investments, the 

plaintiff is barred in law and in equity from advancing the claims made in the Statement 

of Claim against Investments. Investments also pleads and relies upon the provisions of 

the limitation of actions statute (or statutes) applicable on proper choice of law analysis 

to the tobacco related wrongs alleged, including the Limitations Act, 2002, SO 2002, c 24

(if applicable).

60. Further, Investments states that, if the plaintiff has incurred the cost of health care 

benefits resulting from tobacco related disease or the risk of tobacco related disease as 

alleged (which is denied), the plaintiff has mitigated its loss and such costs must be 

adjusted to reflect the financial benefits the plaintiff thereby obtained.

61. Without prejudice to the foregoing, Investments repeats paragraph 55 above and says 

that the acts, errors and omissions pleaded therein represent failures by the plaintiff to 

act reasonably to mitigate the “cost of health care benefits” as alleged, and any such 

costs must be adjusted to reflect this failure.
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VI. THE CONDUCT OF INDIVIDUAL INSURED PERSONS

62. If the plaintiff has incurred the cost of health care benefits as alleged (which is denied), 

the cost was caused by, and the plaintiff’s claim to recover that cost is subject to 

complete defences by reason of, the conduct of individual insured persons, including 

their voluntary decisions to commence or to continue smoking with awareness of the 

associated risks.

63. At all material times insured persons who smoke or have smoked cigarettes were aware 

of the risks associated with smoking during all material times.

64. Insured persons became, or should have become, aware of the risks associated with 

smoking at all material times by various means, including, without limitation, one or 

more of the following:

(a) discussions and writing, including advertising, in all forms of media including 

newspapers, magazines, journals, television, movies and radio;

(b) education programmes including courses, seminars and lectures and educational 

literature and other media;

(c) oral and written warnings from physicians and other health practitioners and 

public health authorities;

(d) oral and written warnings from family members, friends and other 

acquaintances; 

(e) common general understandings and historical beliefs;

(f) warnings on the packaging of tobacco products, as required for decades 

pursuant to federal and provincial legislation and regulations and/or voluntary 

codes of compliance by Canadian tobacco manufacturers; and

(g) mandatory displays, signs and other warnings required by provincial legislation 

in premises where sales of tobacco products take place.
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65. By reason of the foregoing, Investments states that insured persons who smoke or have 

smoked cigarettes were aware of, or should have been aware of, the associated risks at 

all material times.

66. Insured persons who commenced or continued to smoke cigarettes did so with 

awareness of the risks associated with smoking and voluntarily consented to accept such 

risks.

67. The cause in fact and in law of the commencement and continuation of the use of 

cigarettes by insured persons was a voluntary choice to smoke cigarettes with awareness 

of the associated risks. Investments had and has no legal duty to such persons, or, 

alternatively, no legal duty that has not been fulfilled.

68. Further, the cause of (i) an individual’s choice to smoke or to continue to smoke or (ii) 

disease consists not of alleged breaches of duty but, rather, of some or all of the 

following:

(a) individual choices and decisions of the smoker;

(b) requests, mandates and directions from the plaintiff and the government of 

Canada, and Investments repeats and relies on paragraphs 55 to 57 herein;

(c) the many and varied causes of certain diseases including genetics, stress, excess 

weight, alcohol, environmental factors and other consumer products; and

(d) the manufacture, promotion and sale of tobacco products by persons other than 

defendants, including manufacturers located on First Nations reserves, whose 

tobacco products are packaged and sold to persons in Ontario in breach of duties 

owed to them.

69. Investments denies that insured persons began, continued or were unable to stop 

smoking by reason of any of the alleged breaches of duty of Investments (which are 

denied) or that any such breach of duty caused or contributed to any alleged tobacco 

related disease or increased risk of tobacco related disease in any insured person or the 

cost of health care benefits.
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70. Investments states that, at all material times, insured persons have been, or should have 

been, aware of health risks associated with smoking tobacco products. Accordingly, 

such persons voluntarily assume such risks when they decide to commence or continue 

smoking.

71. Further, Investments states that if the plaintiff has incurred the cost of health care 

benefits as alleged (which is denied) then that cost was caused or contributed to, in 

whole or in part, by the acts or omissions of individual insured persons as pleaded 

herein, and not any act or omission of Investments. Investments pleads and relies upon 

the provisions of the Negligence Act, RSO 1990, c N.1.

72. Further, Investments states that by reason of the facts set out herein and the knowledge 

and conduct of insured persons and the prejudice thereby caused to Investments, the 

plaintiff is barred at law and in equity from advancing the claims made in the Statement 

of Claim against Investments.

73. Investments pleads and relies upon the limitation of actions statute (or statutes) 

applicable on a proper choice of law analysis to the tobacco related wrongs alleged in 

respect of the claims of any individual insured person upon which the plaintiff’s cause 

of action is alleged to rest, including the Limitations Act, 2002, SO 2002, c 24 (if 

applicable).

74. Further and in the alternative, Investments states that, if the plaintiff has incurred the 

costs of health care benefits as alleged (which is denied), individual insured persons 

have failed to act reasonably to assist the plaintiff to mitigate that cost.

75. Investments requests that the claim against it be dismissed with costs.
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Court File No. CV-09-387984

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO

Plaintiff

- and –

ROTHMANS INC., ROTHMANS, BENSON & HEDGES INC., CARRERAS 
ROTHMANS LIMITED, ALTRIA GROUP, INC., PHILIP MORRIS U.S.A. INC., 

PHILIP MORRIS INTERNATIONAL, INC., JTI-MACDONALD CORP., R.J. 
REYNOLDS TOBACCO COMPANY, R.J. REYNOLDS TOBACCO 

INTERNATIONAL INC., IMPERIAL TOBACCO CANADA LIMITED, BRITISH 
AMERICAN TOBACCO P.L.C., B.A.T INDUSTRIES P.L.C., BRITISH AMERICAN 

TOBACCO (INVESTMENTS) LIMITED, and CANADIAN TOBACCO 
MANUFACTURERS’ COUNCIL

Defendants

STATEMENT OF DEFENCE OF
BRITISH AMERICAN TOBACCO P.L.C.

1. The defendant British American Tobacco p.l.c. (hereinafter “BAT plc”) denies, or where 

applicable does not admit, all allegations contained in the Amended Fresh as Amended 

Statement of Claim (the “Statement of Claim”), unless and except where expressly 

admitted herein, and puts the plaintiff to the strict proof thereof.

2. Without limiting the generality of the foregoing, BAT plc specifically denies:

(a) that it took part in any conspiracy, concert of action or common design as alleged 

or at all; or

(b) that it has owed or breached any common law, equitable or statutory duty or 

obligation to persons in Ontario as alleged or at all; or

(c) that any such alleged breach of duty or obligation caused any population of 

insured persons to smoke cigarettes, to continue to smoke cigarettes, or to be 

exposed to cigarette smoke; or
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(d) that it acted in a manner that wrongfully caused any person in Ontario to smoke 

or to continue smoking or the plaintiff to incur the cost of health care benefits

resulting from tobacco related disease or the risk thereof.

3. BAT plc adopts headings used in the Statement of Claim but does not thereby admit any 

facts or allegations contained within such headings. Except where indicated otherwise, 

BAT plc adopts on the same basis the definitions used in the Statement of Claim

4. Except as expressly admitted below, BAT plc denies the allegations contained in 

paragraphs 17, 20, 36, 37, 40 to 43, 47, 50 to 55, 68, 77, 79, 86 to 107, 115, 135 to 141 and 

148 to 150 of the Statement of Claim. With respect to paragraph 20 and allegations 

throughout the Statement of Claim and in the plaintiff’s Further Particulars provided on 

March 3, 2016 pursuant to the Order of Master Short (the “Further Particulars”), BAT plc 

denies that it has any predecessors in interest for whom it is in law responsible.

5. The following paragraphs of the Statement of Claim do not appear to contain allegations 

relating to BAT plc or any of the entities for whom BAT plc is alleged to be in law 

responsible: 7 to 15, 23 to 33, 44(a)-(d)(f)(g), 45, 46 and 121 to 134 of the Statement of 

Claim. Accordingly, BAT plc does not plead to these paragraphs in the Statement of 

Claim, but reserves its position in the event that the plaintiff subsequently asserts that 

these paragraphs of the Statement of Claim do purport to contain allegations against 

BAT plc.

6. BAT plc has no knowledge of the facts alleged in paragraphs 16, 18, 19, 21, 22, 34, 35, 38, 

39, 44(e)(h), 48, 49, 56 to 67, 69 to 76, 78, 80 to 85, 108 to 114, 116 to 120 and 142 to 147 of 

the Statement of Claim, and specifically denies that the Canadian Tobacco 

Manufacturers’ Council or any other defendant has ever acted as agent for BAT plc. BAT 

plc also denies that it has ever engaged in any co-ordinated efforts with the Canadian 

Tobacco Manufacturers’ Council or any other defendant as alleged in the Statement of 

Claim.
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I. INTRODUCTION

A. The Plaintiff and the Nature of the Claim

7. BAT plc denies that the plaintiff is entitled to the relief sought in paragraphs 1 to 4 and 

149 of the Statement of Claim.

8. With respect to paragraphs 5 and 6 of the Statement of Claim, BAT plc repeats 

paragraph 3 above.

B. The Defendants

9. With respect to paragraph 17 of the Statement of Claim, BAT plc:

(a) admits that it has a registered office at Globe House, 4 Temple Place, London, 

England, but states that it is a public limited company incorporated pursuant to 

the laws of England and Wales; and

(b) denies that it is a successor in interest to either the defendant B.A.T Industries 

p.l.c. (“Industries”) or the defendant British American Tobacco (Investments) 

Limited (“Investments”).

10. BAT plc was incorporated on July 23, 1997, and did not exist prior to that date. During 

the period from its incorporation until September 7, 1998, BAT plc was a dormant 

company. Consequently, BAT plc states that it was impossible for it to be a participant in 

any conduct which took place prior to September 7, 1998 and accordingly denies that it 

was a participant in any conduct alleged to have taken place prior to that date and 

which forms the basis of allegations made in the Statement of Claim. BAT plc states that 

as a matter of law, it cannot be held liable for conduct which took place prior to its 

existence.

11. BAT plc was formed in connection with a corporate restructuring of Industries. As part 

of the restructuring, and pursuant to a “Scheme of Arrangement”, BAT plc was to 

become the ultimate owner of all of the ordinary shares of Industries.

12. The Scheme of Arrangement was presented to the High Court of Justice in England and 

Wales under Section 425 of the Companies Act of 1985. The Scheme of Arrangement was 
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approved by the High Court on September 3, 1998. Following the High Court’s 

approval, the Scheme of Arrangement was effective as of September 7, 1998. On that 

date, BAT plc became the ultimate parent company of the collection of companies 

sometimes referred to (although without legal significance) as the BAT group of 

companies, including Industries and its tobacco subsidiaries such as Investments (the 

“1998 Restructuring”).

13. As stated, BAT plc denies that it has any predecessors in interest for whom it is in law 

responsible. Without prejudice to the generality of the foregoing denial, BAT plc states 

that the 1998 Restructuring did not entail the combination of BAT plc and Industries to 

form a new company, nor did it render BAT plc a successor to either Industries or 

Investments. Neither Industries nor Investments is a predecessor to BAT plc. BAT plc, 

Industries and Investments are all entities incorporated pursuant to the law of England 

and Wales and any question of whether Industries and Investments are predecessors in 

interest for whom BAT plc is legally responsible is subject to the law of England and 

Wales, which does not recognize any doctrine of successor liability as a matter of law. 

Further, neither by way of the 1998 Restructuring nor at any other point in time did BAT 

plc either expressly or implicitly assume any liabilities of Industries or Investments. 

Each company retains its own separate corporate identity and existence.

14. Further, BAT plc denies the allegation contained in section 1 of the Further Particulars 

that any company named “Rothmans International” is a predecessor in interest to BAT 

plc for whom BAT plc is in law responsible and specifically denies, if it is alleged, that 

any company referred to in paragraph 44 of the Statement of Claim whose name 

includes the words “Rothmans International” is a predecessor in interest to BAT plc for 

whom BAT plc is in law responsible.

15. BAT plc denies that it acted either as principal or as agent for any other defendant.

16. BAT plc is a holding company which has never had any commercial operations of any 

kind. Its office has always been located in London, England. BAT plc has never carried 

on business in Ontario and, as a holding company, BAT plc has never been involved in 

the research, development, design, manufacture, advertisement, marketing, distribution 

or promotion of cigarettes or other tobacco products sold in Ontario, Canada or 
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elsewhere. BAT plc denies any involvement with or attendance at any of the committees, 

conferences or meetings identified in the Statement of Claim and denies that any alleged 

tobacco related wrongs in Canada (which are not admitted, but denied) are a proximate 

or direct result of the committees, conferences, meetings and communications identified 

in the Statement of Claim.

17. Any activity by another defendant or company, including but not limited to the 

manufacture or promotion of cigarettes sold in Ontario, cannot and does not constitute 

such activity by BAT plc. Any plea otherwise is deficient by reason of the absence of the 

pleading of material facts in support. BAT plc denies that it is a “manufacturer” within 

the meaning of the Tobacco Damages and Health Care Costs Recovery Act, 2009, SO 2009 c 13 

(the “Act”) or at all, or that the Act has any permissible application to it.

II. THE MANUFACTURE AND PROMOTION OF CIGARETTES SOLD IN ONTARIO

Multinational Tobacco Enterprises

18. BAT plc denies, if it is alleged, that it is a Multinational Tobacco Enterprise, and 

specifically denies that it was ever, together with its subsidiaries and associates, 

operated as a single corporate entity or enterprise.

19. BAT plc denies that the so-called “BAT Group” is a designation with any legal 

significance whatsoever and makes no admissions as to the membership of the “BAT 

Group”.

20. BAT plc is unable to determine what, if any, legal or other significance the Plaintiff

ascribes to the term “Lead Companies” as defined in paragraphs 42 and 43 of the 

Statement of Claim. Without prejudice to the foregoing, BAT plc denies that it was in 

such relation to any of the companies identified in paragraph 47 of the Statement of 

Claim, and specifically denies the allegation that it has directed or co-ordinated within 

those companies common policies relating to smoking and health.

21. By way of the 1998 Restructuring described above, BAT plc acquired, indirectly through 

another subsidiary, what was then Industries’ indirectly owned minority interest in 

Imasco Limited (“Imasco”). In August 1999, Imasco and BAT plc agreed on a “going 
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private” transaction by which BAT plc would tender for the approximately 58% of 

Imasco’s publicly traded shares that BAT plc did not own. An Independent Committee 

of Imasco’s board was established to render advice with respect to the proposed 

transaction and, on January 28, 2000, Imasco’s public shareholders voted to approve the 

transaction.

22. On February 1, 2000, Imperial Tobacco Canada Limited (“Imperial”) was formed as a 

result of various corporate transactions (including the amalgamation of Imasco and 

Imperial Tobacco Limited) and became, and remains, a wholly owned, indirect 

subsidiary of BAT plc. Subject to the qualification that BAT plc became the indirect 

owner of the issued and outstanding shares in Imperial as a result of those transactions, 

the final sentence of paragraph 36 of the Statement of Claim is admitted.

23. Subject to the qualification that Imperial is an indirect wholly owned subsidiary of BAT 

plc, paragraph 37 of the Statement of Claim is admitted.

24. BAT plc’s acquisition, indirectly through another subsidiary, of the shares in Imperial 

was not an amalgamation of the two companies. BAT plc and Imperial have always 

operated as separate and distinct corporate entities. BAT plc denies paragraphs 42, 68, 89 

and 135 to 140 of the Statement of Claim and further denies:

(a) that it ever directed or co-ordinated Imperial’s activities or policies on smoking 

and health or positions Imperial took on smoking and health; or

(b) that it is jointly and severally liable for the alleged “tobacco related wrongs” of 

Imperial; or

(c) that it conspired or acted in concert or with common design with Imperial in 

committing “tobacco related wrongs”.

III. TOBACCO RELATED WRONGS COMMITTED BY THE DEFENDANTS

A. Breaches of Common Law, Equitable or Statutory Duties or Obligations

25. BAT plc repeats paragraphs 16 and 17 above and denies that it owes or ever owed a 

duty to persons in Ontario.
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26. Further, and in the alternative, to the extent that BAT plc owes or ever owed a duty to 

persons in Ontario (which is not admitted but specifically denied), BAT plc complied 

with any such duty, whether based in common law, equity or statute.

27. Further, and in the alternative, if BAT plc breached any duty to persons in Ontario 

(which is not admitted but specifically denied), BAT plc states that no such breach 

resulted in persons in Ontario starting or continuing to smoke cigarettes manufactured 

or promoted by the defendants, or being exposed to cigarette smoke, or suffering 

tobacco related disease or an increased risk of tobacco related disease.

28. With respect to any and all allegations that BAT plc had any involvement in the 

commission of tobacco related wrongs, such allegations are denied. Further, BAT plc 

states that actions taken or not taken by any other defendant in Canada are not the 

actions or omissions of BAT plc and are not a proximate result of any direction or co-

ordination by BAT plc. Without prejudice to the generality of the foregoing, BAT plc 

states specifically that actions taken or not taken by Imperial in Canada were undertaken 

by Imperial pursuant to the business, legal and scientific judgments of Imperial’s 

executives and not as a proximate result of any direction or co-ordination by BAT plc.

The Defendants’ Knowledge

29. BAT plc admits that nicotine occurs naturally in the tobacco plant and is a constituent of 

tobacco smoke. Nicotine has pharmacological properties; it has both a mild stimulant 

effect and a mild relaxant effect. While the pharmacological effects of nicotine are an 

important aspect of smoking behaviour, consumers enjoy many sensorial aspects of 

cigarette smoking, including smoke taste, aroma and the sensation resulting from 

stimulation of nerve endings in the mouth, nose and upper airway (throat “impact”). 

Many of those sensorial aspects of smoking are caused by non-nicotine components in 

cigarette smoke. Smoking is, for many people, difficult to quit and can be termed an 

“addiction” or dependency. However, millions of smokers have quit without any 

medical help, and millions have modified where and when they smoke in the light of 

differing social norms and nothing about smoking precludes smokers from either 

quitting or understanding the serious health risks of smoking. It has been known during 
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all material times, including by persons in Ontario, that smoking is difficult to quit and 

that smoking poses serious health risks.

30. The number of discrete compounds identified in cigarette smoke has increased rapidly 

over time and now totals over 4,000, most occurring in minute quantities. Those 

constituents include the constituents of tar, gases and the emissions listed on packages, 

such as nicotine. Water vapour is also produced by the combustion, because the burning 

of any organic material breaks down the chemical components and produces water.

31. Smoking is a cause, in some smokers, of serious diseases. The health risks of smoking 

are derived from epidemiology, the study of the incidence and distribution of diseases 

in human populations, and the factors which affect such distribution. Science to date has 

not been able to identify biological mechanisms which can explain with certainty the 

statistical findings linking smoking or exposure to smoke with certain diseases, nor has 

science been able to clarify the role of particular smoke constituents in those disease 

processes.

32. BAT plc states that, at all material times, persons in Ontario have been aware of the 

potential health risks associated with smoking and of the fact that it may be difficult to 

stop smoking. Further, at all material times, the federal government of Canada and the 

plaintiff have been aware of the potential health risks of smoking and of the fact that it 

may be difficult to stop smoking. The actions of, and information provided by, the 

federal government, the plaintiff and the public health community have reinforced the 

awareness of persons in Ontario with respect to cigarette smoking and its potential risks. 

At all material times, BAT plc had no materially greater awareness of the potential 

health risks associated with smoking and of the fact that it may be difficult to stop 

smoking, than did persons in Ontario, the federal government, the plaintiff and/or the 

public health community.

Exposure

33. BAT plc denies that any of the identified individual tobacco related wrongs (the 

commission of which is denied) caused or contributed to insured persons starting or 
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continuing to smoke or otherwise being exposed to cigarette smoke and says further in 

respect of such allegations:

(a) the decision to commence or to continue smoking by any individual insured 

person is an individual decision taken by that person for reasons specific to that 

person;

(b) while BAT plc accepts that smoking is for many people difficult to quit and it can 

be termed an “addiction” or dependency, BAT plc says the decision by any 

insured person to continue smoking is a true choice exercised by that person, and 

denies that an insured person who smokes is deprived, by reason of the effects of 

nicotine, of the ability to exercise a free choice to stop smoking; and

(c) while BAT plc accepts that the nature and amount of material available to 

insured persons regarding the risks associated with smoking has changed over 

time, BAT plc says that at all material times insured persons have been aware of, 

or had available to them, information which recognises, the existence of health 

risks associated with smoking and the fact that smoking is difficult to quit. 

Therefore, and without prejudice to its primary case, BAT plc denies that insured 

persons relied, reasonably or otherwise, on any positions of BAT plc as to the 

health risks associated with smoking.

Disease and the Risk of Disease

34. BAT plc states that the risks and incidence of diseases that are associated with smoking 

vary considerably and may depend upon numerous factors including, but not limited to, 

cigarettes smoked per day, years smoked, periods of smoking cessation, and the 

presence or absence of other risk factors associated with the disease. Further, if BAT plc 

had any duties or obligations in Ontario (which is denied), and if BAT plc breached any 

such duties or obligations (which is denied), no such breach caused or contributed to:

(a) any tobacco related disease in any insured person; or

(b) any increased risk of tobacco related disease in any insured person.
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No Market Share

35. By reason of the facts and matters pleaded above, in particular at paragraphs 16 and 17, 

BAT plc has never possessed any share of the market for tobacco products in Ontario

whether as defined by the Act or at all. Accordingly, BAT plc can have no liability 

quantifiable by reference to its market share and to the extent that liability under the Act 

is determined by reference thereto then BAT plc can have no liability at all.

Conspiracy, Concert of Action and Common Design

36. In the following section, BAT plc pleads as fully as it currently is able to the allegations 

contained in paragraphs 86 to 116, 135 to 141 and 150 of the Statement of Claim. BAT plc 

reserves the right to amend this Statement of Defence if further particulars become 

known in the future. 

37. If BAT plc has any liability to the plaintiff by reason of the matters pleaded in 

paragraphs 56 to 85 and 142 to 147 of the Statement of Claim, which is not admitted but 

denied, then the extent of such liability will fall to be determined by reference to the 

extent of the liability of each individual defendant, if any, with whom BAT plc is found 

to be jointly and severally liable in respect of a tobacco related wrong. Accordingly, 

without prejudice to the balance of this Statement of Defence and without advancing a 

positive case beyond the scope of that otherwise set out in this Statement of Defence, 

BAT plc claims the benefit of all and any defences of all and any defendants with whom 

BAT plc is alleged to be jointly and severally liable, for the purposes of avoiding or 

reducing the amount, if any, for which each such defendant and, hence, BAT plc, is 

alleged to be jointly and severally liable.

38. Without prejudice to the foregoing, to the extent that the conduct alleged in paragraphs 

86 to 116, 135 to 141 and 150 of the Statement of Claim occurred prior to September 7, 

1998, BAT plc repeats paragraph 10 above including that, as a matter of law, it cannot be 

held liable for conduct which took place prior to its existence. 

39. By reason of the failure of the plaintiff to plead any conduct undertaken by BAT plc 

since September 7, 1998 within the scope of the allegations pleaded at paragraphs 86 to 
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116, 135, 136 to 138, 139 to 141 and 150 of the Statement of Claim, such allegations are 

irrelevant to any claim against BAT plc and BAT plc denies these allegations.

40. With respect to allegations contained in paragraph 135.1 of the Statement of Claim, BAT 

plc:

(a) repeats paragraphs 4 and 13 above and denies that either Industries or 

Investments is a predecessor in interest to BAT plc for whom BAT plc is in law

responsible; and

(b) denies that it has made statements about the dangers of smoking and the risks of 

second-hand smoke in furtherance of any conspiracy, and further denies that any 

statements it made were misleading or inaccurate. Any statements made by BAT 

plc with respect to the dangers of smoking and the risks of second-hand smoke 

were based on BAT plc’s reasonably and genuinely held beliefs given the 

scientific state of the art.

41. With respect to allegations contained in paragraph 138.1 of the Statement of Claim, BAT 

plc denies that it directed the strategy for the “BAT Group” through statements made on 

its website questioning research that exposure to second hand smoke causes disease.  As 

stated, any statements made by BAT plc with respect to the risks of second hand smoke 

were based on BAT plc’s reasonably and genuinely held beliefs given the scientific state 

of the art.

42. With respect to the allegations that the alleged conspiracy, concert of action and 

common design was continued as set out in paragraphs 89, 135 and 135.1 of the 

Statement of Claim and to the extent that any conduct is alleged to have taken place 

since September 7, 1998 then, in respect of paragraphs 86 to 116, 135 to 141 and 150 of 

the Statement of Claim, BAT plc denies that it: 

(a) conspired, or joined any ongoing conspiracy, with any other defendant with 

respect to the commission of any tobacco related wrong, whether directly or 

through the industry associations identified in the Statement of Claim; or 
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(b) acted in concert or with common design with any other defendant with respect 

to the commission of any tobacco related wrong, whether directly or through the 

industry associations identified in the Statement of Claim; or 

(c) was involved either as principal or as agent for any other defendant or any other 

person or entity with respect to the commission of any tobacco related wrong; or 

(d) acted so as to render it jointly or vicariously liable with any other defendant in 

respect of any tobacco related wrong, whether pursuant to section 4(2)(b)(iii) of 

the Act or otherwise pursuant to section 4 of the Act, or at all.  

43. BAT plc states that it never conspired or acted in concert with any of the Lead 

Companies.  

44. BAT plc denies that it formed, joined or was ever a member of any of the industry 

organisations identified in the Statement of Claim or any of the committees allegedly 

formed by any of those organisations. In addition, none of the industry organisations 

identified in the Statement of Claim has ever been under the direction or control of BAT

plc and neither was any of those organisations ever used by BAT plc to direct or co-

ordinate the activities or policies of or positions taken by any other defendant or any 

other company at all.

45. BAT plc was not involved in the formation of, and has never been a member of, the 

Canadian Tobacco Manufacturers’ Council. BAT plc has never directed or advised how 

Imperial should vote in committees of Canadian manufacturers, at meetings of the 

Canadian Tobacco Manufacturers’ Council or at meetings of the Tobacco Institute. And, 

as stated, BAT plc denies that the Canadian Tobacco Manufacturers’ Council (or any 

other defendant) ever acted as agent for BAT plc.

46. BAT plc denies that it directed or co-ordinated the activities or policies of, or conspired 

or acted in concert with the defendant Imperial, as alleged or at all. At all material times, 

to the extent that BAT plc indirectly held shares in Imperial, BAT plc and Imperial 

observed all corporate separateness formalities. BAT plc did not dominate or exert 

functional or legal control or undue influence over Imperial. 
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47. BAT plc states that the plaintiff has no claim in respect of the alleged conspiracy or 

concert of action or common design because the plaintiff agreed to and adopted the 

design of what it alleges is a conspiracy, concert of action or common design and 

became a party thereto and carried out acts in Ontario in furtherance thereof that the 

plaintiff alleges are unlawful. 

48. Further, the plaintiff has profited from the sale of cigarettes and if any of the defendants 

has committed a tobacco related wrong (which is not admitted but denied), then the 

plaintiff has directly benefitted from the tax revenue raised by each and every purchase 

of tobacco products which was entered into in consequence of the tobacco related

wrong. Accordingly, the cost of health care benefits described in paragraph 2 of the 

Statement of Claim must be adjusted to reflect the financial benefits which the Plaintiff

has obtained by reason of the foregoing. 

IV. RELIEF

49. In answer to the entire Statement of Claim, BAT plc states that the costs that have been 

incurred or will be incurred by the plaintiff in respect of health care benefits for insured 

persons resulting from tobacco related disease or the risk thereof have not been and will 

not be caused or contributed to by exposure of insured persons to tobacco products 

attributable to the tobacco related wrongs alleged. Further, and in particular:

(a) if BAT plc breached any duty, as alleged or at all, which is denied, no such 

breach caused or contributed to, or will cause or contribute to, the cost of health 

care benefits as alleged or at all;

(b) if the plaintiff has incurred the cost of health care benefits as alleged or at all, 

which is denied, the cost of health care benefits was caused by one or more of the 

following:

(i) requirements of the statutes and regulations that were voluntarily 

enacted by the plaintiff and which provide for health care in Ontario, 

namely the statutes, programmes, services, benefits or similar matters 

associated with disease, as set out in the definition of “health care 

benefits” in subparagraph 1(1) of the Act;
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(ii) the conduct and acts or omissions of the plaintiff as further particularized 

herein;

(iii) the conduct and acts or omissions of individual insured persons as 

further particularized herein; 

(iv) disease or risk of disease in individual insured persons unrelated to 

smoking tobacco products or exposure to tobacco smoke; and

(v) the manufacture, promotion and sale of tobacco products by persons 

other than the defendants, including manufacturers located on First 

Nations reserves, whose tobacco products are packaged and sold to 

persons in Ontario in breach of duties owed to them. 

(c) if the plaintiff has incurred or will incur the cost of health care benefits as 

alleged, which is denied, then the plaintiff has made no expenditure and suffered 

no loss for which it is legally entitled to be compensated by reason of any or all of 

the following:

(i) that cost constitutes the utilization of a pre-determined budget for the 

provision of health care generally and is the product of decisions by the 

plaintiff based upon, inter alia, political expediency, policy considerations 

and the availability of finance;

(ii) that cost reflects monies received from the government of Canada by 

means of transfer payments, conditional grants and shared-cost 

programmes; 

(iii) that cost is or will be exceeded by tax revenues received by the plaintiff

from the sale of tobacco products in Ontario alleged to have been caused 

by the tobacco related wrongs alleged; and

(iv) that cost is not influenced by the tobacco related wrongs alleged.
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V. THE PLAINTIFF’S OWN CONDUCT

50. At all material times, the sale, advertising, promotion and consumption of tobacco 

products have been legal in Ontario and have been supervised, regulated and controlled 

by the plaintiff and the Government of Canada. Within that legal and regulatory 

framework, if the plaintiff has incurred or will incur the cost of health care benefits that 

have been or will be provided to insured persons who have suffered tobacco related

disease, as alleged (which is denied), BAT plc states that such costs were caused, and the 

plaintiff’s claim to recover such costs is subject to complete defences, by reason of the 

plaintiff’s own conduct and knowledge.

51. At material times and at least since 1950, the plaintiff, through its ministers, ministries, 

departments, servants and agents, has been apprised of the information that was 

available, according to the state of the art of the day, regarding the health risks 

associated with smoking cigarettes and exposure to cigarette smoke. Despite its 

knowledge of those risks, the plaintiff:

(a) continued to license and regulate the production, manufacture, advertising, 

promotion, distribution and sale of cigarettes in Ontario, and insured persons 

have relied upon the plaintiff’s activities in such areas in relation to their 

decisions to take up and continue smoking;

(b) has sought to benefit financially from the sale of cigarettes in Ontario, and has so 

benefited, by taking advantage of its ability to impose and to collect heavy 

taxation and licensing fees from, inter alia, manufacturers, distributors (both 

wholesalers and retailers) and consumers of cigarettes and, in particular but not 

exclusively, has justified the fact and scale of the taxation and licensing fees by 

reference to the health risks associated with smoking cigarettes and exposure to 

cigarette smoke;

(c) delayed implementing, and failed to enforce, laws prohibiting the sale to and use 

of cigarettes by people under the legal age for purchasing them as defined by law 

from time to time; and 
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(d) has voluntarily undertaken the obligations of paying for the costs of health care 

benefits, including such costs as it alleges are caused or contributed to by 

cigarette smoking or exposure to cigarette smoke, and has set its taxation and 

health care policies accordingly. 

52. Further, without prejudice to its pleading that it is not a manufacturer of tobacco 

products under the Act or at all (as set out in paragraphs 16 and 17 above and 

throughout this Statement of Defence), BAT plc says that manufacturers of tobacco 

products in Canada complied at all times with government requests, mandates, and 

directions (including from the plaintiff) in respect of, inter alia, 

(a) the type of tobacco that would be purchased (which tobacco was developed by 

the government of Canada); 

(b) the type of tobacco products that would be sold;

(c) product modifications; 

(d) whether tobacco products require health warnings, and the content, size and 

placement of those warnings; 

(e) the type of promotion that would be permitted; and

(f) where tobacco products could be sold and used,

and in doing so, acted reasonably in all the circumstances and committed no “tobacco 

related wrong” in these respects or otherwise. 

53. Further, BAT plc states that if the plaintiff has incurred the cost of health care benefits as 

alleged or at all (which is denied) then that cost was caused or contributed to, in whole 

or in part, by the plaintiff’s own acts or omissions as pleaded herein, and not any act or 

omission of BAT plc. BAT plc pleads and relies upon the provisions of the Negligence 

Act, RSO 1990, c N.1.

54. Further, BAT plc states that by reason of the facts set out herein and the knowledge, 

conduct and delay of the plaintiff and the prejudice thereby caused to BAT plc, the 
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plaintiff is barred in law and in equity from advancing the claims made in the Statement 

of Claim against BAT plc. BAT plc also pleads and relies upon the provisions of the

limitation of actions statute (or statutes) applicable on proper choice of law analysis to 

the tobacco related wrongs alleged, including (if applicable) the Limitations Act, 2002, SO 

2002, c 24.

55. Further, BAT plc states that, if the plaintiff has incurred the cost of health care benefits

resulting from tobacco related disease or the risk of tobacco related disease as alleged 

(which is denied), the plaintiff has mitigated its loss and such costs must be adjusted to 

reflect the financial benefits the plaintiff thereby obtained.

56. Without prejudice to the foregoing, BAT plc repeats paragraph 50 above and says that 

the acts, errors and omissions pleaded therein represent failures by the plaintiff to act 

reasonably to mitigate the “cost of health care benefits” as alleged, and any such costs 

must be adjusted to reflect this failure.

VI. THE CONDUCT OF INDIVIDUAL INSURED PERSONS

57. If the plaintiff has incurred the cost of health care benefits as alleged (which is denied), 

the cost was caused by, and the plaintiff’s claim to recover that cost is subject to 

complete defences by reason of, the conduct of individual insured persons, including 

their voluntary decisions to commence or to continue smoking with awareness of the 

associated risks.

58. At all material times insured persons who smoke or have smoked cigarettes were aware 

of the risks associated with smoking during all material times.

59. Insured persons became, or should have become, aware of the risks associated with 

smoking at all material times by various means, including, without limitation, one or 

more of the following:

(a) discussions and writing, including advertising, in all forms of media including 

newspapers, magazines, journals, television, movies and radio;

(b) education programmes including courses, seminars and lectures and educational 

literature and other media;
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(c) oral and written warnings from physicians and other health practitioners and 

public health authorities;

(d) oral and written warnings from family members, friends and other 

acquaintances; 

(e) common general understandings and historical beliefs;

(f) warnings on the packaging of cigarettes, as required for decades pursuant to 

federal and provincial legislation and regulations and/or voluntary codes of 

compliance by Canadian tobacco manufacturers; and

(g) mandatory displays, signs and other warnings required by provincial legislation 

in premises where sales of cigarettes take place.

60. By reason of the foregoing, BAT plc states that insured persons who smoke or have 

smoked cigarettes were aware of, or should have been aware of, the associated risks at 

all material times.

61. Insured persons who commenced or continued to smoke cigarettes did so with 

awareness of the risks associated with smoking and voluntarily consented to accept such 

risks.

62. The cause in fact and in law of the commencement and continuation of the use of 

cigarettes by insured persons was a voluntary choice to smoke with awareness of the 

associated risks. BAT plc had and has no legal duty to such persons, or, alternatively, no 

legal duty that has not been fulfilled.

63. Further, the cause of (i) an individual’s choice to smoke or to continue to smoke or (ii) 

disease consists not of alleged breaches of duty but, rather, of some or all of the 

following:

(a) individual choices and decisions of the smoker;

(b) requests, mandates and directions from the plaintiff and the government of 

Canada, and BAT plc repeats and relies on paragraphs 50 to 52 above;
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(c) the many and varied causes of certain diseases including genetics, stress, excess 

weight, alcohol, environmental factors and other consumer products; and

(d) the manufacture, promotion and sale of cigarettes by persons other than 

defendants, including manufacturers located on First Nations reserves, whose 

cigarettes are packaged and sold to persons in Ontario in breach of duties owed 

to them.

64. BAT plc denies that insured persons began, continued or were unable to stop smoking 

by reason of any of the alleged breaches of duty of BAT plc (which are denied) or that 

any such breach of duty caused or contributed to any alleged tobacco related disease or 

increased risk of tobacco related disease in any insured person or the cost of health care 

benefits.

65. BAT plc states that at all material times insured persons have been, or should have been, 

aware of health risks associated with smoking cigarettes. Accordingly, such persons 

voluntarily assume such risks when they decide to commence or to continue smoking.

66. Further, BAT plc states that if the plaintiff has incurred the cost of health care benefits as 

alleged (which is denied) then that cost was caused or contributed to, in whole or in 

part, by the acts or omissions of individual insured persons as pleaded herein, and not 

any act or omission of BAT plc. BAT plc pleads and relies upon the provisions of the

Negligence Act, RSO 1990, c N.1. 

67. Further, BAT plc states that by reason of the facts set out herein and the knowledge and 

conduct of insured persons and the prejudice thereby caused to BAT plc, the plaintiff is 

barred at law and in equity from advancing the claims made in the Statement of Claim

against BAT plc.

68. BAT plc pleads and relies upon the provisions of the limitation of actions statute (or 

statutes) applicable on proper choice of law analysis to the tobacco related wrongs 

alleged in respect of the claims of any individual insured person upon which the 

plaintiff’s cause of action is alleged to rest, including (if applicable) the Limitations Act, 

2002, SO 2002, c 24.
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69. Further and in the alternative, BAT plc states that, if the plaintiff has incurred the costs 

of health care benefits as alleged (which is denied), individual insured persons have 

failed to act reasonably to assist the plaintiff to mitigate that cost.

70. BAT plc requests that the claim against it be dismissed, with costs.
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STATEMENT OF DEFENCE OF
CARRERAS ROTHMANS LIMITED

1. The defendant Carreras Rothmans Limited (hereinafter “CRL” or the “defendant CRL”) 

denies, or where applicable does not admit, all allegations contained in the Amended 

Fresh as Amended Statement of Claim (the “Statement of Claim”), unless and except 

where expressly admitted herein, and puts the plaintiff to the strict proof thereof.

2. In general answer to the whole of the Statement of Claim, CRL denies:

(a) that it took part in any conspiracy, concert of action or common design as alleged 

or at all; or

(b) that it owed or breached any common law, equitable or statutory duty or 

obligation to persons in Ontario as alleged in the Statement of Claim; or 

(c) that any such alleged breach of duty or obligation caused any population of 

insured persons to smoke cigarettes, to continue to smoke cigarettes or to be 

exposed to cigarette smoke; or
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(d) that it acted in a manner that wrongfully caused any person in Ontario to smoke or 

continue smoking or the plaintiff to incur the cost of health care benefits resulting 

from tobacco related disease or the risk thereof.

3. CRL adopts headings used in the Statement of Claim but does not thereby admit any facts 

or allegations contained within such headings. Except where indicated to the contrary, 

CRL adopts on the same basis the defined terms used in the Statement of Claim.

4. Except where expressly admitted below, CRL denies the allegations contained in 

paragraphs 9, 20, 40 to 44, 50 to 55, 68, 73.2(g), 73.3(f), 73.4(b)(g), 77, 79, 86 to 107, 

115, 117 to 120, 141 and 148 to 150 of the Statement of Claim.  

5. CRL has no knowledge in respect of the allegations contained in paragraphs 7, 8, 10 to 

19, 21 to 39, 45 to 49, 56 to 67, 69 to 73.1, 73.2(a)-(f), 73.3 (a)-(e), 73.4(a)(c)-(f), 74 to 

76, 78, 80 to 85, 108 to 114, 116, and 121 to 140 and 142 to 147 of the Statement of 

Claim and puts the plaintiff to the strict proof thereof. 

I. INTRODUCTION

A. The Plaintiff and the Nature of the Claim

6. CRL denies that the plaintiff is entitled to the relief sought in paragraphs 1 to 4 and 149 

of the Statement of Claim.

7. In respect of paragraphs 5 and 6 of the Statement of Claim, CRL repeats paragraph 3 

above.

B. The Defendants

8. In respect of paragraph 9 of the Statement of Claim, the defendant CRL:

(a) admits that it has a registered office at Globe House, 1 Water Street, London, 

England but says that it is incorporated pursuant to the laws of England and 

Wales; and
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(b) says, and the fact is, it was incorporated in 1905 as John Sinclair, Limited, and 

became known as Carreras Rothmans Limited as the result of a corporate name 

change on September 7, 1972.

9. Since March 31, 1984 the defendant CRL has carried on no business of any kind, and has 

been dormant in accordance with the meaning ascribed to that term in the Companies Act 

(U.K.), as amended. Consequently, CRL cannot have been a participant in any conduct 

which took place after March 31, 1984 and accordingly CRL denies that it was a 

participant in any conduct alleged to have taken place after that date and which forms the 

basis of allegations made in the Statement of Claim.

10. The Statement of Claim as supplemented by the Response to Demands for Particulars 

provided on September 15, 2014 (the “Particulars”) and by the Further Particulars 

provided on March 3, 2016 pursuant to the Order of Master Short (the “Further 

Particulars”) indicates that the plaintiff’s claim is directed at a corporate entity (the 

“Other Rothmans Entity”) that is not the defendant CRL. CRL says, and the fact is:

(a) it has never had subsidiary companies that included Rothmans Inc or Rothmans, 

Benson & Hedges Inc or any of their predecessors;

(b) it does not have predecessors in interest that include Rothmans of Pall Mall 

Limited, Rothmans of Pall Mall Canada or Carreras Limited; and 

(c) it does not have, nor has it ever had, subsidiary companies or predecessors in 

interest in Canada.

11. CRL says that the plaintiff’s allegations as pleaded are directed at the Other Rothmans 

Entity and disclose no cause of action against the defendant CRL.

12. CRL says further that:

(a) the plaintiff’s allegations relating to acts or omissions of alleged subsidiary 

companies of the Other Rothmans Entity disclose no cause of action against the 

defendant CRL; and

(b) the plaintiff’s allegations relating to acts or omissions of alleged predecessors in 

interest of the Other Rothmans Entity, including Rothmans of Pall Mall Limited, 
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Rothmans of Pall Mall Canada and Carreras Limited, disclose no cause of action 

against the defendant CRL.

13. In respect of paragraph 20 of the Statement of Claim, CRL denies that it has any 

predecessors in interest for whom it is in law responsible, and denies that it is a 

“manufacturer”.

14. In respect of paragraphs 86 and 150 of the Statement of Claim, CRL denies that it jointly 

breached any of the alleged duties or that it is jointly and severally liable for any of the 

alleged cost of health care benefits.

15. CRL denies that it acted either as principal or as agent for any other defendant, and 

specifically denies that Rothmans Inc or any of its predecessor corporations ever acted as 

agent for CRL, as alleged in paragraph 118.2 of the Statement of Claim or at all. In 

respect of the allegation in section 5 of the Further Particulars that the agency relationship 

alleged in paragraph 118.2 of the Statement of Claim relates to “the parent/subsidiary 

relationship”, CRL repeats paragraph 10(a) above and denies that Rothmans Inc or any of 

its predecessor corporations was a subsidiary of CRL.

16. CRL denies the existence of any conspiracy or that it was a member of any such alleged 

conspiracy and denies that it conspired or acted in concert or with a common design with 

any other defendant.

17. CRL says that it does not carry on, and has never carried on, business in Ontario and has 

never manufactured, promoted, marketed, advertised, distributed or sold cigarettes in 

Ontario. 

18. Any activity including but not limited to the design, manufacture, promotion, marketing, 

advertising, distribution or sale of cigarettes in Ontario by another defendant or company 

cannot and does not constitute the action of CRL. Any plea otherwise is deficient by 

reason of the absence of a pleading of material facts in support.
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II. THE MANUFACTURE AND PROMOTION OF CIGARETTES SOLD IN 
ONTARIO

Multinational Tobacco Enterprises

19. CRL denies, if it is alleged, that it is or ever was a Multinational Tobacco Enterprise.  

20. CRL denies that the “Rothmans Group” is a designation with any legal significance 

whatsoever and makes no admissions as to the membership of the “Rothmans Group”.

21. CRL is unable to determine what, if any, legal or other significance the plaintiff ascribes 

to the term “Lead Companies” as defined in paragraphs 42 and 43 of the Statement of 

Claim. Without prejudice to the foregoing, CRL denies that it was in such relation to any 

of the companies identified in paragraph 44 of the Statement of Claim, and specifically 

denies the allegation that it has directed or co-ordinated within those companies common 

policies relating to smoking and health.

22. From time to time during the period between September 7, 1972 and March 31, 1984, 

CRL had dealings with the Canadian company then named Rothmans of Pall Mall 

Canada Limited (“RPMCL”). CRL never had dealings with any Canadian company 

named Rothmans Inc or Rothmans, Benson & Hedges Inc or Rothmans of Pall Mall 

Limited. Further, it is specifically alleged in paragraph 44 of the Statement of Claim that 

such companies were not incorporated, or if incorporated were not named Rothmans Inc 

or Rothmans, Benson & Hedges Inc or Rothmans of Pall Mall Limited, until various 

dates after March 31, 1984 by which time CRL had ceased to carry on business of any 

kind. Further, CRL never had dealings with any company named Rothmans of Canada 

Kings Limited.

23. CRL specifically denies the allegations contained in paragraphs 42, 68, 89 and 117 to 120 

of the Statement of Claim. To the extent that CRL had any involvement in the 

communications, meetings, committees and conferences referred to, they were not used 

by CRL as vehicles to direct or co-ordinate RPMCL’s activities or its policies on 

smoking and health. CRL did not direct RPMCL to adopt policies or positions on 

smoking and health in Canada. Actions RPMCL took or refrained from taking in Canada 
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were undertaken by RPMCL pursuant to its own business, legal and scientific judgments 

and not as a proximate result of any direction or co-ordination by CRL.

24. Further, CRL denies that any alleged tobacco related wrongs in Canada (the commission 

of which is denied) are a proximate or direct result of the communications, meetings or 

structures identified in the Statement of Claim.

III. TOBACCO RELATED WRONGS COMMITTED BY THE DEFENDANTS

A. Breaches of Common Law, Equitable or Statutory Duties or Obligations

25. CRL repeats paragraphs 17 and 18 above and denies that it owes or ever owed a duty to 

persons in Ontario.

26. Further, and in the alternative, to the extent that CRL owes or ever owed a duty to 

persons in Ontario (which is not admitted but denied), CRL complied with any such duty, 

whether based in common law, equity or statute.

27. Further, and in the alternative, if CRL breached any duty to persons in Ontario (which is 

not admitted but denied), CRL says no such breach resulted in persons in Ontario starting 

or continuing to smoke cigarettes manufactured or promoted by the defendants, or being 

exposed to cigarette smoke, or suffering tobacco related disease or an increased risk of 

tobacco related disease. 

The Defendants’ Knowledge

28. CRL admits that nicotine occurs naturally in the tobacco plant and is a constituent of 

tobacco smoke. Nicotine has pharmacological properties; it has both a mild stimulant 

effect and a mild relaxant effect. While the pharmacological effects of nicotine are an 

important aspect of smoking behaviour, consumers enjoy many sensorial aspects of 

tobacco smoking, including smoke taste, aroma and the sensation resulting from 

stimulation of nerve endings in the mouth, nose and upper airway (throat “impact”). 

Many of those sensorial aspects of smoking are caused by non-nicotine components in 

tobacco smoke. Smoking is, for many people, difficult to quit and can be termed an 

“addiction” or dependency. However, millions of smokers have quit without any medical 
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help, and millions have modified where and when they smoke in the light of differing 

social norms, and nothing about smoking precludes smokers from either quitting or 

understanding the serious health risks of smoking. It has been known during all material 

times that smoking is difficult to quit and that smoking poses serious health risks.

29. The number of discrete compounds identified in cigarette smoke has increased rapidly 

over time and now totals over 4,000, most in minute quantities. Those constituents 

include the constituents of tar, gases and the emissions listed on packages, such as 

nicotine. Water vapour is also produced by the combustion, because the burning of any 

organic material breaks down the chemical components and produces water. 

30. Smoking is a cause, in some smokers, of serious diseases. The health risks of smoking are 

derived from epidemiology, the study of the incidence and distribution of diseases in 

human populations, and the factors which affect such distribution. Science to date has not 

been able to identify biological mechanisms which can explain with certainty the 

statistical findings linking smoking or exposure to smoke with certain diseases, nor has 

science been able to clarify the role of particular smoke constituents in those disease 

processes.

31. CRL says that, at all material times, persons in Ontario have been aware of the potential 

health risks associated with smoking and of the fact that it may be difficult to stop 

smoking. Further, at all material times, the federal government of Canada and the 

plaintiff have been aware of the potential health risks of smoking and of the fact that it 

may be difficult to stop smoking. The actions of, and information provided by, the federal 

government, the plaintiff and the public health community have reinforced the awareness 

of persons in Ontario with respect to smoking and its potential risks. At all material 

times, CRL had no materially greater awareness of the potential health risks associated 

with smoking and of the fact that it may be difficult to stop smoking, than did persons in 

Ontario, the federal government, the plaintiff and/or the public health community.

32. To the extent that the allegations in paragraphs 73.2(g), 73.3(f) and 73.4(b)(g) are 

directed at CRL, CRL denies that it suppressed or concealed scientific and medical data. 

CRL had no policy to avoid public disclosure or to conceal its knowledge of such data.
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Exposure

33. CRL denies that any of the identified individual tobacco related wrongs (the commission 

of which is denied) caused or contributed to insured persons starting or continuing to 

smoke or otherwise being exposed to cigarette smoke and says further in respect of such 

allegations:

(a) the decision to commence or to continue smoking by any individual insured 

person is an individual decision taken by that person for reasons specific to that 

person;

(b) while CRL accepts that smoking is for many people difficult to quit and it can be 

termed an “addiction” or dependency, CRL says the decision by any insured 

person to continue smoking is a true choice exercised by that person, and denies 

that an insured person who smokes is deprived, by reason of the effects of 

nicotine, of the ability to exercise a free choice to stop smoking; and 

(c) while CRL accepts that the nature and amount of material available to insured 

persons regarding the risks associated with smoking has changed over time, CRL 

says that at all material times insured persons have been aware of, or had 

information available to them, which recognises the existence of health risks 

associated with smoking and the fact that smoking is difficult to quit. Therefore, 

and without prejudice to its primary case, CRL denies that insured persons relied, 

reasonably or otherwise, on positions adopted by CRL as to the health risks 

associated with smoking.

Disease and the Risk of Disease

34. CRL says that the risks and incidence of diseases that are associated with smoking vary 

considerably and may depend upon numerous factors including, but not limited to, 

cigarettes smoked per day, years smoked, periods of smoking cessation and the presence 

or absence of other risk factors associated with the disease. Further, if CRL had any 

duties or obligations in Ontario (which is denied), and if CRL breached any such duties 

or obligations (which is denied), no such breach caused or contributed to:

(a) any tobacco related disease in any insured person; or
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(b) any increased risk of tobacco related disease in any insured person.

No Market Share

35. By reason of the facts and matters pleaded above, in particular at paragraphs 18 and 19 

CRL has never possessed any share of the market for cigarettes in Ontario whether as 

defined by the Tobacco Damages and Health Care Costs Recovery Act, 2009, SO 2009 c 

13 (the “Act”) or at all. Accordingly, CRL can have no liability quantifiable by reference 

to its market share and to the extent that liability under the Act is determined by reference 

thereto then CRL can have no liability at all.

Conspiracy, Concert of Action and Common Design

36. In the following sections, CRL pleads as fully as it is currently able to the allegations 

contained in paragraphs 86 to 120, 141 and 150 of the Statement of Claim. CRL reserves 

the right to supplement this Statement of Defence if further particulars become known in 

the future.

37. If, which is denied, CRL has any liability to the plaintiff by reason of the matters pleaded 

in paragraphs 56 to 85 and 142 to 147 of the Statement of Claim, then the extent of such 

liability will fall to be determined by reference to the extent of the liability of each 

individual defendant, if any, with whom CRL is found to be jointly and severally liable in 

respect of a tobacco related wrong. Accordingly, without prejudice to the balance of this 

Statement of Defence, and without advancing a positive case beyond the scope of that 

otherwise set out in this Statement of Defence, CRL claims the benefit of all and any 

defences of all and any defendants with whom CRL is alleged to be jointly and severally 

liable for the purposes of avoiding or reducing the amount, if any, for which each such 

defendant and, hence, CRL is alleged to be jointly and severally liable.

38. Without prejudice to the foregoing, to the extent that the conduct alleged in paragraphs 

86 to 120, 141 and 150 of the Statement of Claim occurred after March 31, 1984, CRL 

repeats paragraph 9 above including that it cannot have been a participant in such conduct 

after it ceased to carry on business of any kind.
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39. Without prejudice to the foregoing, in the generality in respect of paragraphs 86 to 120, 

141 and 150 of the Statement of Claim, CRL denies that it:

(a) conspired with any other defendant with respect to the commission of any 

tobacco-related wrong, whether directly or through the industry associations 

identified in the Statement of Claim; or

(b) acted in concert or with a common design with any other defendant with respect 

to the commission of any tobacco related wrong, whether directly or through the 

industry associations identified in the Statement of Claim; or

(c) was involved either as principal or as agent for any other defendant with respect 

to the commission of any tobacco related wrong; or

(d) acted so as to render it jointly or vicariously liable with any other defendant in 

respect of any tobacco related wrong, whether pursuant to section 4(2)(b)(iii) of 

the Act or otherwise pursuant to section 4 of the Act, or at all.

40. Further, CRL denies that it directed or co-ordinated the activities or policies of or 

positions taken by RPMCL, as alleged or at all.

41. Further, the plaintiff has no claim in respect of the alleged conspiracy, concert of action 

or common design because the plaintiff agreed to and adopted the design of what it 

alleges is a conspiracy, concert of action or common design and became a party thereto 

and carried out acts in Ontario in furtherance thereof that the plaintiff alleges are 

unlawful.

42. Further, the plaintiff has profited from the sale of tobacco products and if any of the 

defendants has committed a tobacco related wrong (which is denied), then the plaintiff 

has directly benefitted from the tax revenue raised by each and every purchase of tobacco 

products which was entered into in consequence of that tobacco related wrong. In the 

premises, the cost of health care benefits described in paragraph 2 of the Statement of 

Claim must be adjusted to reflect the financial benefits which the plaintiff has obtained 

by reason of the foregoing.
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(i) Conspiracy within the International Tobacco Industry

43. CRL says that it never conspired or acted in concert with any other defendant including 

any of the Lead Companies, as alleged or at all. CRL says further that the risks associated 

with smoking have been widely known in Ontario, as elsewhere, for over 50 years, that 

information about the risks of smoking was communicated to persons in Ontario through 

a variety of sources and that CRL had no materially greater awareness of the potential 

health risks associated with smoking and of the fact that it may be difficult to stop 

smoking, than did persons in Ontario, the federal government, the plaintiff and/or the 

public health community.

44. With respect to allegations contained in paragraphs 68, 73 to 73.4 and 88 to 107 of the 

Statement of Claim, CRL denies that it agreed with any other defendant to suppress or 

conceal, or suppressed or concealed, or directed any Direct Breach Defendant to suppress 

or conceal, or had any policy to suppress or conceal information about the risks 

associated with smoking and exposure to smoke.

(ii) Conspiracy within the Canadian Tobacco Industry

45. CRL says that it never conspired or acted in concert or common design with, or co-

ordinated the positions on smoking and health issues of any of the defendants in Canada 

or their predecessors including RPMCL, or the Canadian Tobacco Manufacturers’ 

Council (the “CTMC”), as alleged or at all.

46. In respect of paragraph 115 of the Statement of Claim, CRL specifically denies that the 

CTMC ever acted as agent for CRL.

IV. RELIEF

47. In answer to the whole of the Statement of Claim, CRL says the costs that have been 

incurred or will be incurred by the plaintiff in respect of health care benefits for insured 

persons resulting from tobacco related disease or the risk thereof have not been and will 

not be caused or contributed to by exposure of insured persons to tobacco products 

attributable to the tobacco related wrongs alleged. Further, and in particular:
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(a) if CRL breached any duty, as alleged or at all, which is denied, no such breach 

caused or contributed to, or will cause or contribute to, the cost of health care 

benefits as alleged or at all;

(b) if the plaintiff has incurred the cost of health care benefits as alleged or at all, 

which is denied, the cost of health care benefits was caused by one or more of the 

following:

(i) requirements of the statutes and regulations that were voluntarily enacted 

by the plaintiff and which provide for health care in Ontario, namely the 

statutes, programmes, services, benefits or similar matters associated with 

disease, as set out in the definition of “health care benefits” in 

subparagraph 1(1) of the Act;

(ii) the conduct and acts or omissions of the plaintiff as further particularized 

herein;

(iii) the conduct and acts or omissions of individual insured persons as further 

particularized herein; 

(iv) disease or risk of disease in individual insured persons unrelated to 

smoking cigarettes or exposure to cigarette smoke; and

(v) the manufacture, promotion and sale of cigarettes by persons other than 

the defendants, including manufacturers located on Indian reserves, whose 

cigarettes are packaged and sold to persons in Ontario in breach of duties 

owed to them. 

(c) if the plaintiff has incurred or will incur the cost of health care benefits as alleged, 

which is denied, then the plaintiff has made no expenditure and suffered no loss 

for which it is legally entitled to be compensated by reason of any or all of the 

following:

(i) that cost constitutes the utilization of a pre-determined budget for the 

provision of health care benefits generally and is the product of decisions 
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by the plaintiff based upon, inter alia, political expediency, policy 

considerations and the availability of finance;

(ii) that cost reflects monies received from the government of Canada by 

means of transfer payments, conditional grants and shared-cost 

programmes; 

(iii) that cost  is or will be exceeded by tax revenues received by the plaintiff 

from the sale of cigarettes in Ontario alleged to have been caused by the 

tobacco related wrongs alleged; and

(iv) that cost is not influenced by the tobacco related wrongs alleged.

V. THE PLAINTIFF’S OWN CONDUCT

48. At all material times the sale, advertising, promotion and consumption of tobacco 

products have been legal in Ontario and have been supervised, regulated and controlled 

by the plaintiff and the Government of Canada. Within that legal and regulatory 

framework, if the plaintiff has incurred or will incur the cost of health care benefits that 

have been or will be provided to insured persons who have suffered tobacco related 

disease, as alleged (which is denied), CRL states that such costs were caused, and the 

plaintiff's claim to recover such costs is subject to complete defences, by reason of the 

plaintiff's own conduct and knowledge.

49. At material times and at least since 1950, the plaintiff, through its ministers, ministries, 

departments, servants and agents, has been apprised of the information that was available, 

according to the state of the art of the day, regarding the health risks associated with 

smoking cigarettes and exposure to cigarette smoke. Despite its knowledge of those risks, 

the plaintiff:

(a) continued to license and regulate the production, manufacture, advertising, 

promotion, distribution and sale of cigarettes in Ontario and insured persons have 

relied upon the plaintiff's activities in such areas in relation to their decisions to 

take up and continue smoking;
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(b) has sought to benefit financially from the sale of cigarettes in Ontario, and has so 

benefited, by taking advantage of its ability to impose and to collect heavy 

taxation and licensing fees from, inter alia, manufacturers, distributors (both 

wholesalers and retailers) and consumers of cigarettes and, in particular but not 

exclusively, has justified the fact and scale of the taxation and licensing fees by 

reference to the health risks associated with smoking cigarettes and exposure to 

cigarette smoke; 

(c) delayed implementing, and failed to enforce, laws prohibiting the sale to and use 

of cigarettes by people under the legal age for purchasing them as defined by law 

from time to time; and

(d) has voluntarily undertaken the obligations of paying for the costs of health care 

benefits, including such costs as it alleges are caused or contributed to by cigarette 

smoking or exposure to cigarette smoke, and has set its taxation and health care 

policies accordingly. 

50. Further, CRL says that manufacturers of tobacco products in Canada complied at all 

times with government requests, mandates, and directions (including from the plaintiff) 

in respect of, inter alia:

(a) the type of tobacco that would be purchased (which tobacco was developed by the 

government of Canada); 

(b) the type of tobacco products that would be sold;

(c) product modifications; 

(d) whether tobacco products require health warnings, and the content, size and 

placement of those warnings; 

(e) the type of promotion that would be permitted; and

(f) where tobacco products could be sold and used,

and in doing so, acted reasonably in all the circumstances and committed no “tobacco 

related wrong” in these respects or otherwise.
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51. Further, CRL states that if the plaintiff has incurred the cost of health care benefits as 

alleged or at all (which is denied) then that cost was caused or contributed to, in whole or 

in part, by the plaintiff's own acts or omissions as pleaded herein, and not by any act or 

omission of CRL. CRL pleads and relies upon the provisions of the Negligence Act, RSO 

1990, c N.1.

52. Further, CRL states that by reason of the facts set out herein and the knowledge, conduct 

and delay of the plaintiff and the prejudice thereby caused to CRL, the plaintiff is barred 

in law and in equity from advancing the claims made in the Statement of Claim against 

CRL. CRL also pleads and relies upon the provisions of the limitation of actions statute 

(or statutes) applicable on proper choice of law analysis to the tobacco related wrongs 

alleged, including (if applicable) the Limitations Act, 2002, SO 2002, c 24.

53. Further, CRL says that if the plaintiff has incurred the cost of health care benefits 

resulting from tobacco related disease or the risk of tobacco related disease as alleged 

(which is denied), the plaintiff has mitigated its loss and such costs must be adjusted to 

reflect the financial benefits the plaintiff thereby obtained.

54. Without prejudice to the foregoing, CRL repeats paragraph 48 above and says that the 

acts, errors and omissions pleaded therein represent failures by the plaintiff to act 

reasonably to mitigate the “cost of health care benefits” as alleged, and any such costs 

must be adjusted to reflect this failure.

VI. THE CONDUCT OF INDIVIDUAL INSURED PERSONS

55. If the plaintiff has incurred the cost of health care benefits as alleged, which is denied, 

then that cost was caused by, and the plaintiff’s claim to recover that cost is subject to 

complete defences by reason of, the conduct of individual insured persons, including their 

voluntary decisions to commence or to continue smoking with awareness of the 

associated risks.

56. At all material times insured persons who smoke or have smoked cigarettes were, or 

should have been, aware of risks associated with smoking.
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57. Insured persons became, or should have become, aware of risks associated with smoking 

at all material times by various means including, without limitation, one or more of the 

following:

(a) discussions and writing in all forms of media, including newspapers, magazines, 

journals, television, movies and radio; 

(b) education programmes, including courses, seminars and lectures and educational 

literature and other media;

(c) oral and written warnings from physicians, other health practitioners and public 

health authorities;

(d) oral and written warnings from family members, friends and other acquaintances;

(e) common general understandings and historical beliefs;

(f) warnings on the packaging of cigarettes, as required for decades pursuant to 

federal and provincial legislation and regulations and/or voluntary codes of 

compliance by Canadian tobacco manufacturers; and

(g) mandatory displays, signs and other warnings required by provincial legislation in 

premises where sale of cigarettes take place.

58. By reason of the foregoing, CRL says that insured persons who smoke or have smoked 

cigarettes were, or should have been, aware of the associated risks at all material times.

59. Insured persons who commenced or continued to smoke cigarettes did so with awareness 

of the risks associated with smoking and voluntarily consented to accept such risks.

60. The cause in fact and in law of the commencement and continuation of the use of 

cigarettes by insured persons was a voluntary choice to smoke cigarettes with awareness 

of the associated risks. CRL had and has no legal duty to such persons or, alternatively, 

no legal duty that has not been fulfilled.

61. Further, the cause of (i) an individual insured person’s choice to smoke or to continue to 

smoke cigarettes or (ii) disease consists not of alleged breaches of duty but, rather, of 

some or all of the following:
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(a) individual choices and decisions of the smoker; 

(b) requests, mandates and directions from the plaintiff and the government of 

Canada, and CRL repeats and relies on paragraphs 48 to 50 herein;

(c) the many and varied causes of certain diseases including genetics, stress, excess 

weight, alcohol, environmental factors and other consumer products; and

(d) the manufacture, promotion and sale of cigarettes by persons other than 

defendants, including manufacturers located on Indian reserves, whose cigarettes 

are packaged and sold to persons in Ontario in breach of duties owed to them.

62. CRL denies that any insured persons began, continued or were unable to stop smoking by 

reason of any of the alleged breaches of duty of CRL (which are denied) or that any such 

breach of duty caused or contributed to any alleged tobacco related disease or increased 

risk of tobacco related disease in any insured person or to the cost of health care benefits.

63. Further, CRL says that at all material times individual insured persons have been, or 

should have been, aware of health risks associated with smoking cigarettes. Accordingly, 

such persons voluntarily assume such risks when they decide to commence and continue 

smoking.

64. Further, CRL says that if the plaintiff has incurred the cost of health care benefits as 

alleged, which is denied, then that cost was caused or contributed to, in whole or in part, 

by the acts or omissions of individual insured persons as pleaded herein, and not by any 

act or omission of CRL. CRL pleads and relies upon the provisions of the Negligence 

Act, RSO 1990, c N.1.

65. Further, CRL says that by reason of the facts set out herein and the knowledge and 

conduct of insured persons and the prejudice thereby caused to CRL, the plaintiff is 

barred at law and in equity from advancing the claims made in the Fresh Statement of 

Claim against CRL.

66. CRL pleads and relies upon the limitation of actions statute (or statutes) applicable on 

proper choice of law analysis to the tobacco related wrongs alleged in respect of the 
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claims of any individual insured person upon which the plaintiff’s cause of action is 

alleged to rest, including (if applicable) the Limitations Act, 2002, SO 2002, c 24.

67. Further and in the alternative, CRL says that if the plaintiff has incurred the cost of health 

care benefits as alleged, which is denied, individual insured persons have failed to 

mitigate that cost.

68. CRL requests that the claim against it be dismissed with costs.
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STATEMENT OF DEFENCE OF CANADIAN TOBACCO 

MANUFACTURERS' COUNCIL 
 

1. In this Statement of Defence, the Fresh as Amended Statement of Claim is referred to as 

the “Statement of Claim” for ease of reference. 

2. The Canadian Tobacco Manufacturers' Council (the "CTMC") admits: 

(a) with respect to paragraphs 2, 3, and 4 of the Statement of Claim, that this action is 

brought pursuant to the provisions of the Tobacco Damages and Health Care Costs 

Recovery Act, 2009, S.O. 2009 c. 13 (the “Act”), but the CTMC denies the other 

allegations in paragraphs 2, 3, and 4 of the Statement of Claim; 

(b) with respect to paragraphs 5 and 6 of the Statement of Claim, only that these 

paragraphs state the definitions referred to therein; 

(c) with respect to the first sentence of paragraph 21 of the Statement of Claim, only that 

it is a corporation incorporated pursuant to the laws of Canada.  It has a registered 

office in Gatineau, Quebec. CTMC denies the balance of the allegations contained 

therein. In particular, the CTMC has not, at any time, been the "trade association of 

the Canadian tobacco industry".  At all material times, its members have included 

only certain Canadian tobacco manufacturers. At present, its members are the three 

Canadian tobacco manufacturers who are defendants in this action: Imperial Tobacco 

Canada Limited, Rothmans, Benson & Hedges Inc. and JTI-Macdonald Corp. 
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(together the "Members"). The remaining defendants have never been members of 

the CTMC. 

3. The CTMC denies, or where applicable does not admit, the remaining allegations in the 

Statement of Claim, unless expressly admitted herein. In particular, the CTMC denies all of the 

allegations of wrongdoing and breaches of duties and obligations made against it (including, 

without limitation, those of conspiracy, misrepresentation and other "tobacco related wrongs" as 

defined in the Act) that are alleged against the CTMC. Contrary to the allegations in the 

Statement of Claim, the CTMC met and complied with all common law, equitable and statutory 

duties that, in the circumstances, existed at various places and times. 

4. The CTMC further denies that any persons in Ontario started or continued to smoke, or 

that any persons in Ontario were exposed to tobacco products, as a result of any tobacco related 

wrongs committed by the CTMC, as alleged by the plaintiff or at all, which commission is in any 

event denied. Nor did, or will, any persons in Ontario suffer any "tobacco related disease" (as 

defined in the Act) or an increased risk of tobacco related disease as a result of such tobacco 

related wrongs, the commission of which is denied. 

5. With respect to and in response to all of the legal and factual allegations made against all 

defendants generally, the CTMC adopts the responses and other pleadings set out in the 

statements of defence of its Members. 

6. The CTMC denies the allegations contained in paragraph 22 of the Statement of Claim. 

7. The CTMC denies the allegations in paragraphs 91 and 92 of the Statement of Claim and 

says that it did not make any misrepresentations as alleged or at all.  The CTMC further denies 

the allegations in paragraph 73 of the Statement of Claim and says that it did not suppress 

scientific or medical information as alleged or at all.   

8. The CTMC denies the allegations contained in paragraph 110 of the Statement of Claim. 

Further, with respect to paragraph 110(c) of the Statement of Claim, the CTMC says that in 

1963, an ad hoc committee (the "Ad Hoc Committee") of some Canadian tobacco manufacturers 

was created at the request of the Federal Government to present the points of view of the 

Canadian tobacco manufacturers at the 1963 National Conference on Smoking and Health. The 

Ad Hoc Committee continued to function until 1971. In February 1971 an unincorporated 
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association also named the "CTMC" replaced the Ad Hoc Committee. The defendant CTMC was 

incorporated in 1982. The CTMC has been inactive in all material respects since June 2001. 

9. The CTMC cannot be liable in respect of any conduct prior to 1982 or following June 

2001. 

10. The CTMC denies the allegations made in paragraphs 110 through 116 of the Statement 

of Claim and denies that it provided a means or method for any conspiracy, concert of action or 

common design or that it agreed to, adopted or participated in any conspiracy, concert of action 

or common design, as alleged or at all. 

11. The CTMC acknowledges that it met and discussed with governments matters of interest 

to its Members and at times served as a conduit for the passage of information between its 

Members and governments (including the directions, mandates and requirements of governments 

to its Members). The CTMC denies that it misrepresented or disseminated false information 

regarding the risks of addiction and disease from smoking or the cause of disease, or engaged in 

any wrongful conduct, as alleged in paragraphs 112 and 114 of the Statement of Claim, or at all. 

The CTMC complied reasonably with the standards, directives, recommendations, suggestions 

and advice of governments and thereby discharged its duties in dealing with insured persons in 

Ontario and others and, in all of the circumstances, committed no tobacco related wrongs as 

alleged in the Statement of Claim or at all. 

12. The CTMC's Members compete and have competed vigorously against each other for 

market share in the Canadian market, but the CTMC states that they did work together in relation 

to certain dealings with the Federal Government and the plaintiff. The Federal Government and 

the plaintiff, in turn, worked closely with the CTMC's Members (sometimes through the Ad Hoc 

Committee and the unincorporated association and, after it was incorporated, through the 

CTMC). The Federal Government and the plaintiff gave advice and directions and made various 

representations and requests to all or some of the CTMC Members on smoking and health issues 

and/or with regard to the design (including the tobacco to be used), manufacture, and promotion 

of their products, and in particular with respect to restrictions on the advertising and promotion 

of tobacco products and the development and promotion of lower tar products, upon which the 

CTMC and its Members reasonably relied. 
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13. The CTMC denies the allegations made in paragraph 113 of the Statement of Claim. 

14. The CTMC denies the allegations made in paragraphs 91, 92, 100, 103 and 110 through 

116 of the Statement of Claim and denies that the CTMC was itself a member of or ever acted in 

furtherance of any conspiracy, concert of action, or common design, as alleged or at all. Among 

other things, the CTMC denies that it disseminated false or misleading information, made any 

false or misleading submissions to or otherwise misled governments, promoted tobacco products, 

suppressed research regarding the risks of smoking or misrepresented the risks of exposure to 

tobacco products or the cause of disease, or at all.  To the contrary, the CTMC commissioned 

research at the request of its Members, including research that added to the already 

overwhelming knowledge in the public domain, including that of "insured persons" (as defined 

in the Act) in Ontario, regarding the risks of exposure to tobacco products, which research was 

published. 

15. Further, the CTMC states that, given the amount of information available and publicly 

disseminated, the plaintiff and persons in Ontario were aware at all material times of the risks of 

(and literature regarding) exposure to tobacco products and the fact that cigarette smoking can be 

difficult to quit. The CTMC relies on and adopts the pleadings in the statements of defence of its 

Members in this regard. 

16. The CTMC states that at times it funded legitimate research conducted by highly 

regarded scientists at the request of its Members, including research participated in and 

recommended by the plaintiff.  The CTMC did not take directions from any of the defendants 

other that its Members (in this regard or with respect to any other matters, including issues 

relating to smoking and health generally). Nor did it take directions from or act as the agent for 

any other entity, such as: 

(a) The International Committee on Smoking Issues; 

(b) The International Tobacco Information Centre, Inc.; and 

(c) The Tobacco Documentation Centre. 

The CTMC relies on and adopts the pleadings in the statements of defence of its Members in this 

regard.  
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17. The CTMC denies that the plaintiff has suffered any damages as a result of any "tobacco 

related wrong" (as defined in the Act) committed by the CTMC and puts the plaintiff to the strict 

proof  thereof in respect of the "cost of health care benefits" (as defined in the Act) incurred or to 

be incurred as claimed by the plaintiff. 

18. The CTMC states that to the extent, if any, that the plaintiff has incurred or will incur 

costs of health care benefits arising from the consumption of or exposure to tobacco products by 

insured persons in Ontario, which is denied, those costs are a result of the plaintiff’s own acts 

and omissions for the reasons pleaded herein and in the statements of defence of its Members. 

The plaintiff has: 

(a) regulated the promotion and sale of tobacco products,  

(b) promoted and participated in the sale of tobacco grown in Ontario; 

(c) participated in the development and approved the registration of tobacco strains 

with increased levels of nicotine in the plant (and marginally higher levels of 

nicotine in the smoke), which strains were grown by farmers in Ontario; and  

(d) benefited from the sale of those products in the form of significant revenues 

accruing from taxation and licensing fees imposed on manufacturers, growers, 

exporters, distributors and/or consumers of tobacco.  

19. The CTMC also states that to the extent that they exist, the existence of which is denied, 

the plaintiff voluntarily assumed the risks of increased “cost of health care benefits” by virtue of 

its taxation and regulation of the legal sale of tobacco in Ontario. The CTMC states that to the 

extent that they exist, the existence of which is denied, the plaintiff has failed to mitigate or 

reduce any increased “cost of health care benefits” stemming from or related to the use of or 

exposure to tobacco products by insured persons in Ontario, despite its power to do so as the 

authority controlling regulation of the distribution and sale of tobacco. 

20. The plaintiff undertook a course of conduct consisting of legislative and regulatory 

actions, representations and voluntary actions which the plaintiff intended, knew, or ought to 

have known, would lead the CTMC to believe that its conduct was not in breach of any 

provincial statute or regulation and that its conduct was not actionable, on which course of 

conduct the CTMC and its Members reasonably relied. The CTMC relies on and adopts the 

pleadings in the statements of defence of its Members in this regard. 
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21. The CTMC further states that to the extent, if any, that the plaintiff  has incurred or will 

incur costs of health care benefits arising from the consumption of or exposure to tobacco 

products by insured persons in Ontario, which is denied, those costs are a result of the conduct of 

individual insured persons who voluntarily decided to commence or continue to smoke despite 

the widespread and continuing dissemination of information and warnings regarding the risks 

associated with the consumption of tobacco products and their awareness of such risks. The 

CTMC relies on and adopts the pleadings in the statements of defence of its Members in this 

regard. 

22. The CTMC states that if the plaintiff incurred any costs of health care benefits as alleged 

or at all, which is denied, then such costs were caused or contributed to, in whole or in part, by 

the plaintiff's own acts or omissions as pleaded herein and in the statements of defence of its 

Members.  The CTMC pleads and relies upon the provisions of the Negligence Act, R.S.O. 1990, 

c. N.1 and the Act. 

23. The CTMC pleads the provisions of the Limitations Act, 2002, S.O. 2002, c. 24 both in 

respect of the plaintiff’s claim and in respect of the cost of health care benefits of those insured 

persons on which the plaintiff's claim is alleged to be based and calculated. 

24. The CTMC states that the plaintiff is barred at law and in equity from advancing the 

claims made in the Statement of Claim against CTMC on the basis of the pleadings herein and as 

pleaded in the statements of defence of its Members. 

25. For all the foregoing reasons, CTMC denies that it is liable for the costs of any health 

care benefits and denies that it is jointly and severally liable for the costs of any health care 

benefits (as alleged in paragraph 150 of the Statement of Claim) and denies that the plaintiff is 

entitled to the relief sought in paragraphs 1 of the Statement of Claim. 

26. CTMC submits that the plaintiff's claim should be dismissed as against it, with costs 

payable to CTMC on the substantial indemnity scale. 
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I. OVERVIEW

l. The Defendant Imperial Tobacco Canada Limited ("Imperial") admits the

allegations contained in the following paragraphs of the Amended Fresh As Amended Statement

of Claim, dated April20,2016 (the "Claim"):

(a) with respect to paragraphs 2 and 3 of the Claim, Imperial admits that this action is

brought pursuant to the provisions of the Tobacco Damages and Health Care

Costs Recovery Act, 2009, S.O. 2009, c. 13 (the "Act"), but denies the other

allegations in paragraphs 2 and 3 of the Claim; and

(b) with respect to paragraphs 5 and 6 of the Claim, Imperial admits only that these

paragraphs state the definitions referred to therein.

2. Imperial denies, or where applicable does not admit, the remaining allegations in

the Claim, unless expressly admitted below. Imperial puts the Plaintiff, Her Majesty the Queen

in Right of Ontario (the "Province"), to the proof thereof.

J.

at all:

In particular, in all the circumstances, Imperial did not and does not, as alleged or

(a) engage in any misrepresentations;

(b) fail to warn of the risks and dangers of smoking or exposure to second-hand

smoke;

(c) unlawfully promote cigarettes to children or adolescents, or otherwise breach

duties owed to such individuals;

(d) manufacture or design a defective or dangerous product;

(e) contravene any other common law, equitable or statutory duty or obligation;

(Ð take part in any conspiracy, concert of action or common design; or

(g) contravene the Consumer Protection Act, 2002, S.O. 2002, c. 30, the Competition

lcl, R.S.C. 1985, c. C-34 andlor any predecessor legislation.
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4. To the contrary, Imperial has complied with all applicable common law, equitable

and statutory duties, if any, at all material times.

5. The use of tobacco in our society represents a complex societal phenomenon,

which must be viewed in proper context.

6. In particular, the issues that arise in this litigation cannot be viewed through the

lens of hindsight, without regard to historical or social context (including the state of accepted

scientific knowledge at the relevant times). Nor can the issues be viewed without regard to the

role played by govemments (including the Province), the scientihc community and other non-

govemment al or ganizations and group s.

7. Further, the Province's Claim ignores the fact that individuals have the right and

autonomy to make - and do constantly make - personal choices, and to engage in conesponding

behaviour that exposes them to risks that may entail negative consequences. The Claim further

ignores the fact that by making these choices, such individuals voluntarily assume those selfsame

risks and consequences.

8. Indeed, a significant amount of people continue to take up smoking each year

with full knowledge of the risks of smoking, despite numerous warnings and in the complete or

near-absence of advertising for tobacco products in Canada.

II. IMPERIAL AND ITS PRODUCTS

9. Imperial is a company incorporated pursuant to the laws of Canada, with its

registered head off,rce in Montreal, Quebec. Imperial is or has been a manufacturer of tobacco

products.

10. Imperial is a wholly owned subsidiary of British American Tobacco International

(Holdings) 8.V., and is a wholly owned indirect subsidiary of British American Tobacco p.l.c.

1 1. Imperial was formed in 2000 as a result of various corporate transactions,

including the amalgamation of Imperial Tobacco Limited ("ITL") and, Imasco Limited

("Imasco"). Prior to 2000, ITL was a wholly-owned subsidiary of Imasco, a publicly traded

company incorporated pursuant to the laws of Canada. Imasco was initially incorporated

pursuant to federal letters patent under the name "Imperial Tobacco Company of Canada,
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Limited", which subsequently changed its name to Imasco in 1970.In addition to ITL, Imasco

had a number of other subsidiaries and ownership interests which were wholly unrelated to

tobacco products.

12. For over one hundred years, Imperial or its predecessors manufactured tobacco

products, including cigarettes, which have been sold in Ontario and elsewhere in Canada.

13. At all material times, the manufacture and the sale of cigarettes have been legal

activities in Ontario and elsewhere in Canada.

14. Cigarettes contain tobacco leaves. Nicotine is a naturally occurring substance in

the tobacco leaf and "taf is the name given to a combination of substances produced by

combustion, which occurs when a cigarette is lit.

15. Imperial does not itself grow the tobacco used in its products. Rather, Imperial

purchased all of the tobacco used in its products from third parties, the preponderance of which

tobacco is or was grown by Canadian tobacco growers (often times acting under the guidance

and direction of Health Canada, the Department of Agriculture andlor the Ontario Ministry of

Agriculture and Food ("OMAF")). Among other things, OMAF recommended to Ontario

tobacco growers the tobacco strains to grow and the optimum conditions for growing same,

including, inter alia, the type and quantity of fertilizer to use, which use impacted on the nicotine

levels in the plants.

16. The tobacco used by Imperial in its cigarettes does not contain any flavours or

additives, apart from the menthol used for menthol cigarettes.

17 . The tobacco industry is and has been for many years one of the most extensively

regulated industries in Canada, whether through legislation or through the requests, directions

and mandates of the federal government and the provinces.

18. Indeed, Canada is at the forefront of tobacco regulation vis-à-vis advertising

restrictions, warnings, constituent reporting, testing and disclosure requirements, all of which

have been mandated by the federal govemment.

19. Beginning in the 1970s, health warnings and detailed information regarding the

aveîage yields of certain smoke constituents appeared on all cigarette packaging, either as a
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result of consultation with - or at the direction of - the federal government, or pursuant to

legislation (being the regulations pursuant to The Tobacco Act,S.C. 1997, c, 13 ("The Tobacco

A ct"), or predecessor statutes/regulations).

III. IMPERIAL HAS COMMITTED NO "TOBACCO RELATED \ilRONGS"

20. At all material times, the cigarettes manufactured by Imperial were fit for the

pulpose for which they were intended. Imperial has complied with its duties and obligations to

persons in Ontario, whether imposed through legislation or otherwise, and has committed no

"tobacco related wrong" as defined by the Act (a"Tobacco Related Wrong").

2I. Further, persons in Ontario did not staft or continue to smoke, nor were any

persons exposed to cigarette smoke, as a result of any Tobacco Related Wrongs committed by

Imperial, as alleged by the Province (the commission of which is in any event denied). Nor did

or will any persons in Ontario suffer any tobacco-related disease or an increased risk of tobacco-

related disease as a result of such Tobacco Related 
'Wrongs.

22. At all material times, Imperial has reasonably complied with (and relied on) the

requests, directions and mandates of the federal government and/or the Province in respect of,

among other things:

(a) the reduction of tar and nicotine content in cigarette smoke;

(b) the type of tobacco that would be purchased (which tobacco was developed by the

Canadian government, with the involvement and approval of the Province);

(c) the design and manufacture of cigarettes, including low-tar cigarettes;

(d) the advertising and promotion initiatives in furtherance of the government health

objectives of the time to encourage smokers to switch to low tar products;

(e) the nature and scope of research into the properties of cigarettes;

(Ð the content and placement of wamings to be provided to consumers; and

(g) the disclosure of the properties of cigarettes to consumers;

and thereby discharged its duties in its dealings with consumers or potential consumers.
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23. Each of the federal government and the Province assumed a duty to Imperial in

respect of the matters described above.

24. Fufther, the federal government and the Province assumed a duty to persons in

Ontario in respect of the relevant health issues, advertisings and warnings.

25. By complying with the various requests, directions and mandates of the federal

govemment and/or the Province, Imperial acted reasonably in all the circumstances and

committed no Tobacco Related W'rongs as alleged in the Claim, or at all.

26. Imperial further states that the conduct of the federal government, as set out in

further detail below, is inextricably intertwined with the claims of the Province against Imperial

in respect of, inter alia, the alleged negligent design of tobacco products, the alleged negligent

manufacture of tobacco products, the alleged misrepresentations with respect to nicotine levels

and/or machine measurements of tar and nicotine, the manufacture and design of "safer"

cigarettes, the alleged negligent failure to warn, the alleged wongs with respect to the promotion

of cigarettes and certain other alleged practices, all of which are alleged to be Tobacco Related

Wrongs.

IV. ADDICTION AND HEALTH RISKS ASSOCIATED \ryITH SMOKING

27. Imperial acknowledges that smoking can be described as an addiction.

28. However, the definition of "addiction" and, in particular, whether or not smoking

could be considered to be addictive, has altered over time.

29. The U.S. Surgeon General's 1964 Report on Smoking and Health (the "1964

Report") received wide-spread media coverage throughout the world, including in Ontario and

throughout Canada.

30. The 1964 Report was the first public health report in the U.S. to survey the

medical and scientific literature in an effort to present a consensus of medical and scientific

thinking on the subject of smoking behaviour. The 1964 Report concluded, consistent with

previous statements from public health authorities, that smoking was habituative (or habit-

forming) and not addictive. Notwithstanding this conclusion, the 1964 Report recognized that

smoking can be difficult to quit, afactthat had been widely known.
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31. Indeed, over many generations, some smokers have expressed the opinion that

they have had difficulty stopping smoking. The common understanding and historical beliefs in

the community about the habit-forming nature of tobacco have been passed down from

generation to generation for more than four hundred years.

32. In 1988, the U.S. Surgeon General posited a new definition for addiction, with

criteria that focussed primarily on psychological rather than physiological factors. It was no

longer necessary that the particular component in question produce intoxication, tolerance or

physical dependence in order to be classihed as addictive, as had previously been the case. With

that new definition in hand, the U.S. Surgeon General concluded that nicotine, a component of

cigarettes, was addictive.

33. Similarly, in 1989, the Royal Society of Canada reviewed various definitions for

addiction that had been used over the years, and then proposed yet a new definition.

34. Regardless of the terminology used, Imperial states that by 1950, the Province and

persons in Ontario were both aware of the fact that it may be difficult for individuals to quit

smoking.

35. Smoking is a complex human behaviour which involves much more than the

intake of nicotine. It is both the behavioural aspects of smoking and the effects of nicotine which

may make it diffrcult for some people to stop smoking. However, the existence of an "addiction"

or "dependence" does not prevent people from quitting.

36. Smokers do not continue to smoke because the nicotine in cigarettes deprives a

smoker of the ability to freely exercise the choice to continue or stop smoking. This is made

abundantly clear by the fact that there are presently more former smokers than smokers in

Canada and indeed, this has been the case for many years.

37. Many smokers choose to smoke for the pleasurable effects cigarettes produce in

them, making the decision that the pleasure or other benefits of smoking outweigh the risks.

While such pleasurable effects are connected, in part, to the nicotine in cigarettes, the fact is that

a significant number of smokers can and do quit smoking every year, notwithstanding any

nicotine addiction.
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38. Imperial acknowledges that smoking causes or contributes to certain diseases in

some smokers. Publicly available statistical and epidemiological research identifies smoking as a

risk factor for certain of the diseases identified in paragraph 51 of the Claim - as well as certain

of the additional diseases identified in the Response to the Demand for Particulars provided by

the Province in respect of paragraph 5l of the Claim - with the reported association between

smoking and those diseases having been well-known for many decades.

39. The rise of lung cancer as a cause of mortality during the first half of the 20th

century led to several major research studies that attempted to determine the cause of this rise.

40. By 1950, the Province and persons in Ontario were aware of the fact that there

were serious diseases associated with smoking.

41. The association between smoking and detrimental health effects reported in the

1964 Report received wide-spread media coverage throughout the world, including Canada and

Ontario.

42. While:

(i) there remained a lack of scientific consensus of the mechanics by which

disease was caused; and

(ii) the scientific community rejected that smoking was properly labelled as

"addictive",

the Province and persons in Ontario were nonetheless aware of the risks associated with

smoking.

43. By the end of the 1960s, smoking incidence had declined from 1965, the first year

for which the government collected statistics, a decline that continues to this date.

44. The amount of information available and disseminated to the public regarding the

risks associated with smoking continued unabated and only increased in the following decades,

rendering it impossible for the Province or persons in Ontario to be unaware of the risks

associated with smoking.
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45. Although the Province has not particulaized the "substances which can cause or

contribute to disease" of which the Defendants are alleged to have been aware since 1950, many

of the substances in tobacco smoke that are considered to be related to disease are also present in

the environment or in commonly consumed products to which non-smokers are also exposed in

equal or greater amounts.

IMPERIAL HAS MADE SIGNIF'ICANT EFFORTS TO DEVELOP SAFER
CIGARETTES

46. Imperial denies the allegations in paragraphs 56 to 62 of the Claim, and states that

it complied with all common law, equitable and statutory duties, at all material times.

47. At all material times, the cigarettes manufactured by Imperial were fit for the

purpose for which they are intended.

48. At all material times, Imperial acted reasonably in changes and alterations made

to the design and manufacture of cigarettes.

49. Imperial did not add nicotine or substances containing nicotine to its

commercially available cigarettes, and did not manipulate the level or "bio-availability" of

nicotine in its commercially available cigarettes. In particular, Imperial specifically denies the

allegations of "special blending" set out in the Province's Response to Demand for Particulars in

respect of paragraph 59 ofthe Claim.

50. Imperial did not include substances in its commercially available cigarettes

(including ammonia), to increase the "bio-availability of nicotine" or at all.

51. Imperial did not artificially raise the nicotine level in its cigarettes to a level

higher than that naturally occurring in the tobacco plant. In fact, the average nicotine yield of the

cigarettes manufactured by Imperial has been dramatically reduced since the 1960s.

52. In any event, the level of nicotine in tobacco plants is irrelevant beyond 1976, as

beginning that year the machine derived nicotine yields of its products were disclosed on all

cigarette packages, either at the direction of the federal government or by legislation (being the

regulations pursuant to The Tobacco Act).
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53. To the extent that there has been any manipulation of the nicotine content of

cigarettes (none of which has been engaged in by Imperial), such manipulation, if any, was

effected by the federal government, which was itself responsible for and engaged in selective

breeding and/or genetic engineering of tobacco plants to produce tobacco strains containing

increased levels of nicotine in the plants (and marginally higher levels of nicotine in tobacco

smoke). The registration of these strains was approved by both the federal government and the

Province, with full knowledge of the characteristics of such strains.

54. For many years, the scientific community and Health Canada officials advocated

the development of a low-tar, medium nicotine cigarette. The prevailing view among the

scientific community, public health authorities and governments (including the Province) at that

time was that for smokers who continued to smoke, the development of such cigarettes might

increase consumer acceptability of low-tar cigarettes.

55. ln 1977, federal offrcials at the Delhi Research Station and Health Canada

conducted a project entitled "Delhi Tobacco and Health Bio-Assay Programme" as part of its

Less Hazardous Cigarette Programme.

56. That same year, Health Canada, in a published report, identified the potential need

for cigarettes with lower tar and carbon monoxide yields, but with a sufficient nicotine yield to

satisfy certain smokers.

57. As of this time, the federal government was directly engaged in developing strains

of tobacco, which when combined with filtering technology, would be suitable for use in low-

delivery products.

58. The result of this programme was that the Department of Agriculture and Agri-

Food Canada ("Agriculture Canada"), during the 1970s and continuing for many years thereafter,

created varieties of tobacco with a lower tar to nicotine ratio. These tobacco strains produced

lower tar when burned and contained marginally higher levels of nicotine than previously

available varieties, which when smoked produced a lower tar to nicotine ratio. They were

therefore believed by the federal government to produce a less-hazardous cigarette.

59. The federal government licensed and received fees for those tobacco strains and

promoted them for use by all growers of tobacco in Canada, including Ontario tobacco growers.
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These new strains became virtually the only strains of tobacco available to the manufacturers in

Canada for producing commercially available cigarettes. These strain were similarly promoted

and recommended by the Province to, inter alia, growers in Ontario and exporters.

60. For example, in May 1981, the federal government represented to smokers and

cigarette manufacturers in published material that the relatively low tar to nicotine ratio of

Canadian tobacco offered the manufacturers in Canada greater flexibility in producing light

brand cigarettes, while still maintaining adequate nicotine and flavour to satisfy consumer

demands.

61. Similarly, OMAF made specific recommendations to growers over the years with

respect to the appropriate strains of tobacco for use in Ontario. In this regard, OMAF expressly

acknowledged that "more emphasis has been placed on breeding varieties that produce more

mature styles of leaf with a high alkaloid content and are adapted to Canadian environmental

conditions".

62. Imperial denies that its purchase of tobacco grown from seeds designed and

developed by Agriculture Canada, with the encouragement of the federal government and the

Province, constitutes a Tobacco Related Wrong or could otherwise serve as a basis for liability.

63. Imperial denies that hlters were "ineffective", and denies that smokers "fully

compensate" for the presence of filters by taking deeper inhalations or by blocking holes.

Imperial further denies that it made any representations contrary to its knowledge to the effect

that filters made smoking safer.

64. Imperial denies that it misled the public - through marketing and advertising

campaigns, or otherwise - by misrepresenting that "mild", "low tar" andlor "light" filter

cigarettes were healthier than "regular" cigarettes.

65. Imperial has consistently attempted to develop a cigarette with less risks, both by

way of long-term research and the implementation of changes to cigarette designs.

66. Some of these efforts, in conjunction with and at the prompting of Health Canada

and Agriculture Canada, were aimed at reducing the standard tar deliveries in cigarettes, based

on reports that it was the tar in tobacco smoke that most likely caused disease.
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67. Among other means, reducing the tar levels in cigarette smoke was achieved

through the addition of filter tips. Filters reduce the amount of tar in the smoke inhaled from a

cigarette.

68. Imperial did not increase the risks of smoking by adding "ineffective filters" to its

cigarettes. The use of filters has widely been accepted as reducing the risks associated with

smoking. Changes to the designs of cigarettes (including the porosity of cigarette paper) have

also allowed for the reduction of carbon monoxide yields. In 1982, the United States Surgeon

General specifically concluded that the reduction of tar in the smoke inhaled from a cigarette

attributable to filters lowers the risk of cancer of the lung and other diseases.

69. At all material times, the federal government independently anived at the position

that low tar cigarcttes were less hazardous than high tar cigarettes. In particular, the federal

goverlìment encouraged Imperial and the other members of the Canadian tobacco industry to

manufacture low tar cigarettes and encouraged Imperial to market and to promote low tar

cigarettes so as to persuade Canadian consumers to switch to such cigarettes.

70. Imperial made significant and consistent attempts to reduce the risks associated

with smoking, including, inter alia:

(a) research regarding the use oftobacco substitutes;

(b) the use of dried ice expanded tobacco in an effort to reduce standard tar and

nicotine deliveries;

(c) detailed investigations regarding the biological and chemical composition of

tobacco smoke;

(d) research involving numerous long-term bioassays and short-term toxicity tests in

order to measure the biological activity of existing and modified products;

(e) long-term efforts to develop generally lower biologically active cigarettes; and

long-term efforts to identify and eliminate or reduce the amount of specific

undesirable elements in tobacco smoke.

(Ð
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71. Imperial has undertaken for many decades a multi-faceted and multi-functional

project which represents a substantial effort in the development of a consumer tobacco product

that could reduce the risks associated with smoking. Many millions of dollars have been

expended by Imperial in fuitherance of this project.

72. At no time did Imperial know of, or ought to have been aware of, a reasonable,

safer altemative design that could have been adopted in the manufacture of its products. Nor has

the Province identified, or provided particulars of, what constitutes - or would at any given point

in time have constituted - a safer cigarette.

73. At all material times, Imperial has demonstrated a constant commitment to reduce

the risks and dangers associated with its products.

VI. IMPERIAL DID NOT BREACH ANY DUTY TO WARN

74. Imperial denies the allegations in paragraphs 63 to 70 of the Claim.

75. Imperial complied with all applicable common law, equitable and statutory duties,

if any, at all material times.

76. For the reasons set out below, Imperial had no independent duty to inform of the

risks as alleged by the Province.

77 . Among other things, an examination of the duty to inform must take into account

the state of the accepted scientific knowledge, as well as public awareness of the risks and

dangers associated with smoking.

78. At all material times, persons in Ontario and the Province were aware, or should

have been aware, of the risks associated with smoking or exposure to second-hand smoke based

on then-current scientific knowledge and the public dissemination of information regarding risks,

including the fact that it can be difficult to quit smoking. Notwithstanding this awareness,

persons in Ontario who smoked Imperial's products voluntarily chose to smoke.

79. Although the Canadian public was aware of the material risks of smoking at all

material times, Imperial voluntarily placed warnings on its packs as early as l972.Notably, it did

so in direct consultation with - and with the approval of - the federal government. These
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warnings evolved over time pursuant to requests, directions and/or legislative mandates by the

federal government.

80. The Province and the federal government voluntarily undertook and assumed a

duty to persons in Ontario and to Imperial for the timeliness and content of information, advice

and warnings regarding the risks associated with tobacco products.

81. At all material times, the federal govemment requested, mandated, directed or

otherwise approved of the content of the warnings to be provided by Imperial to the public, and

Imperial complied with any such requests, mandates, directions and requirements.

82. Prior to the early 1970s, the federal government's position was that warnings

regarding the risks of smoking were unnecessary, given the public's overwhelming knowledge of

same

83. Nonetheless, in direct consultation with the Department of National Health and

Welfare, Imperial and the other Canadian tobacco manufacturers agreed to voluntarily include a

health waming on all of its products as of 1972 - and immediately thereafter, on all of its print

advertising - which read as follows:

V/ARNING: The Department of National Health and
V/elfare advises that danger to health increases with
amount smoked

84. At that time, it was one of the few consumer products in all of Canada to include

an express health warning on its packaging and advertising.

85. Effective January I,1976, as a result of consultations with and directions from the

federal government, the warnings were amended to read as follows:

WARNING: Health and Welfare Canada advises that
danger to health increases with amount smoked - avoid
inhaling

86. Further wamings provided by Imperial, in reliance on and at the direction andlor

approval of the federal government, reiterated knowledge that at all material times had been in

the public domain. Imperial denies that such warnings were "inadequate and ineffective".
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87. The content of wamings was specifically legislated by the federal government

from 1989 to 1995, and from 2000 forward.

88. Between January 1996 and December 2}}},Imperial continued to comply with

the previously legislated warnings (together with attributions to the federal government).

89. While the federal government approved of and/or directed that certain warnings

appear on cigarette packages at all times since 1972, no warning regarding addiction was

requested or mandated until 1994.ln fact, Health Canada speciflrcally rejected the application of

the term "addiction" to tobacco products until 1989.

90. Consistent with all previous directions, policies and requirements of the federal

government, Imperial complied with the federal government's standards in this regard.

91. Further, from 1989 to 1995, the TPCA expressly prohibited Imperial from

including any messages on its packaging other than those specifically prescribed.

92. Imperial acted reasonably when complying with the requests, mandates,

directions or legislation of the Province and the federal government.

93. In addition, Imperial - in consultation with and approval by the federal

government - implemented "point-of-sale" ("POS") warnings as early as 1975. These POS

warnings expanded over time, and were eventually codified by the federal government as part of

its regulation of the sale of cigarettes in Canada. All of these wamings were seen and read by

persons in Ontario, who nonetheless continued (and continue) to smoke for their own personal

reasons.

94. Imperial denies that it in any way delayed or otherwise interfered with "more

accurate govemment-mandated warnings". Nothing prevented the Province or the federal

government af any time from providing different or additional warnings of the health risks or

potential health risks of smoking or exposure to second-hand smoke, including the potential of

habituation or addiction, which risks were fully known to the Province and federal government at

all material times.

95. Imperial further denies that it engaged in any form of "collateral marketing ...

promotional [or] public relations activities to neutralize or negate the effectiveness of the stated
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warnings". To the contrary, every Imperial advertisement since at least 1973 included an express

health warning on its face, which again was at all times the subject of direct consultation with

andlor direction by the federal government.

VII. IMPERIAL DID NOT MISREPRESENT RISKS AND DANGERS ASSOCIATED
\ilITH SMOKING

(a) Imperial Did Not Make Any Misrepresentations as Alleged

96. Imperial denies the allegations in paragraphs 7I-77 (inclusive of paragraphsl2.l

to 72.5, and73.l to 73.4) of the Claim. Imperial states that:

(a) there is no special relationship between Imperial and all insured persons ln

Ontario and, accordingly, Imperial has no duty of cate "at large" to persons in

Ontario;

(b) it did not falsely or negligently misrepresent any material fact to the Province or

the public in Ontario or wrongfully suppress or conceal disclosure of the risks and

dangers associated with smoking;

(c) there was no reliance (reasonable or otherwise) by persons in Ontario on any

alleged misstatements pleaded by the Province in the Claim; and

(d) no damages or losses resulted from the alleged misrepresentations

97. Beyond making cigarettes available for purchase, Imperial's actions played no

role in determining why consumers begin to smoke or continue to smoke.

98. At no time did Imperial:

(a) fraudulently or negligently misrepresent its knowledge of the risks and dangers

associated with smoking or second-hand smoke to persons in Ontario; or

(b) misinform persons in Ontario as to the harm of smoking or of exposure to

cigarette smoke,

nor did Imperial engage in a misleading campaign to enhance its own credibility or diminish the

credibility of health authorities and anti-smoking groups.
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99. Imperial did not make any statements containing any wrongful denials or

trivializations of the risks associated with smoking or exposure to smoke. If any person made

such wrongful denials or engaged in such trivializations, Imperial denies that any such

statements were heard or read by, or were relied upon or influenced the behaviour of all or any

persons in Ontario, who, in each case, made their decision to start or stop smoking, or to switch

brands, for their o\t/n personal reasons.

100. To the extent that Imperial engaged in any form of limited public discourse on the

issue of smoking and disease causation, it did so in the context of a legitimate scientific debate

that was neither created nor maintained by Imperial. Indeed, to this day the precise mechanism of

smoking-related disease causation is unknown.

101. V/ith respect to any statements at any point in time that smoking was not an

addiction but rather a habit, such statements were consistent with the prevailing scientific

deflrnitions at the time. In 1969, 1986 and again in 1988, the federal government considered and

rejected a warning on addiction. At those times, the federal govemment endorsed the view that

smoking was properly to be considered a habit and not an addiction, and advised Imperial of that

position.

102. Imperial denies that it wrongfully "denied any link" between smoking / exposure

to smoke and disease (including addiction), but instead relied on and explained the inherent

limitations of epidemiological studies in the determination of cause and effect.

103. In any event, Imperial denies that its involvement in any scientific debates

affected the smoking behaviour of any person in Ontario or misled the Province itself.

(b) Imperial Did Not Suppress or Conceal Any Scientific or Medical Data

104. Further, at no time did Imperial "suppress scientific and medical data", which

revealed the serious health risks of smoking and second-hand smoke or otherwise. Instead,

Imperial directly and, through funding projects conducted by third parties, participated in the

publication of a multitude of research studies on various topics, including:

(a) the components and chemistry of tobacco smoke;

(b) the structure and physical properties of tobacco;
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(c) the determination of components in tobacco smoke;

(d) the effects of the addition of constituents to tobacco smoke;

(e) smoking behaviour and compensation, including the effects of nicotine enhanced

cigarettes on human smoking parameters;

(Ð the pharmacological effects of nicotine; and

(g) animal studies and the effect of exposing animals to smoke.

105. Imperial, together with other manufacturers in Canada, began in the 1950s to

provide funds to the National Cancer Institute. Soon thereafter, the federal government sought

out the co-operation of the industry on the smoking and health issue by specifically requesting

the industry's collaboration on ways to eliminate or reduce the deleterious effects of smoking.

106. Such collaborations resulted in, among other things, the long-standing industry

policy whereby the companies agreed to refrain from making health claims about their products.

(c) No Misrepresentations Re'ol,ight" Cigarettes or Tar & Nicotine Deliveries

107. Imperial made no misrepresentations regarding filtered cigarettes or those labelled

as "mild", "low tar" or "light", nor did it represent that the intake of tar and nicotine associated

with smoking was less than actual yields obtained by individual smokers.

108. At no time in the marketing of its products did Imperial advise consumers or the

Province that one product was safer than another, despite the federal government's o\¡y'n express

promotion of lower delivery products as being a "safer" and "less hazatdous" cigarette and a

preferable alternative for smokers.

109. At no time did Imperial represent that light, mild or low tar cigarettes constituted

"safer" or "less hazardous" cigarettes than cigarettes containing higher levels oftar or nicotine or

that filtered cigarettes constituted "safer" cigarettes. At all material times, any such assertions

were made by the federal government, who represented to persons in Ontario and the Province

that brands containing standard deliveries with lower levels of tar and nicotine were "safer" or

"less hazardous" and that these lower yield products were preferable to higher yield cigarettes.
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110. For decades, the reduction of tar yields was the comerstone of the federal

govemment' s "less hazardous cigarette" pro gramme.

I 1 1. If representations regarding the benefits of such products - or regarding the

import and meaning of machine derived deliveries - wele communicated, such representations

were made by the federal govemment andlor the Province.

II2. In July 1957, the federal government requested that tobacco manufacturers in

Canada embark on a program of selective reduction; namely, to support independent research

directed to identifying the presence in cigarette smoke of compounds or groups of compounds

that might be responsible, in whole or in part, for the potential risks of smoking, and developing

means of removing or greatly reducing yields of the same.

113. In the mid-1960s, officials at Health Canada and Agriculture Canada explored

ways to reduce "tar" in tobacco smoke. This approach reflected the conclusion of ofhcials that a

programme of "selective reduction" was unlikely to yield satisfactory results, and that a

programme of general reduction of "taf' exposure might reduce the incidence of disease on a

population basis.

II4. Thereafter, the federal government requested and advised manufacturers in

Canada on how they might research and design a cigarette that could reduce the potential health

risks from smoking.

115. Beginning in the late 1960s and continuing for decades thereafter, it was

considered by the federal government and the Province that smokers who choose not to quit

smoking were better served by switching to lower standard delivery brands, and in particular,

cigarettes with lower standard tar deliveries.

116. Standard tar and nicotine deliveries in cigarettes were first published by the

federal government beginning in 1968.

ll7. The federal govemment's stated purpose in publishing these numbers was to

provide this information to smokers as a comparative measure and to convince smokers to switch

to lower yield cigarettes if they were going to continue to smoke.
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118. Imperial cautioned the federal government and others about the publication of tar

and nicotine numbers. Specifically, Imperial cautioned that because of the many different ways

people smoke, including the frequency and intensity, it was possible that there might be little

relation between published tar figures and the exposure of an individual smoker to any given

cigarette.

119. Nonetheless, the federal government continued to release the standard tar and

nicotine content of various Canadian cigarette brands, as it had since 1968. The federal

government also persisted in calling upon tobacco companies to reduce tar deliveries and to print

the tar and nicotine numbers on packages.

120. The use of descriptors such as "light" and "mild" provided information to

smokers which allowed them to readily navigate the strength and taste spectrums of cigarettes.

From the outset, such descriptors merely referred to the relative standard tar deliveries of

cigarettes within a brand family and were understood by consumers as such.

I2l. Further and in any event, Imperial states that, based on the science known to date,

lower standard delivery cigarettes may in fact reduce the health risks associated with smoking.

I22. In accordance with the federal government's directives, beginning in 1975,

Imperial began printing the machine derived average tar and nicotine numbers on some

advertisements, with all advertisements and products bearing the numbersby 1976.

I23. Average tar and nicotine yields of cigarettes, in accordance with government

approved measurements, and at the direction of the federal government, appeared on all cigarette

packages from1976 until 2011.

124. The declared average deliveries were and are machine-derived deliveries,

established under standard testing parameters. These standard deliveries were never intended to

represent the yields that would actually be obtained by any particular smoker, as was

acknowledged by the federal government in its statements to the public.

125. It is impossible to have a standardized testing regime that would produce yields

actually obtained by all smokers, as smoking behaviour varies between individual smokers.

Furthermore, each individual smoker smokes differently at different times.
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126. The testing parameters initially used and mandated by the federal government

were based in large measure on the studies and methods of the U.S. Federal Trade Commission.

I27 . The testing parameters were only slightly modified with the passage of the TPCA

in 1988. At that time, the regime was changed by legislation to the "ISO Method" (a standard

machine method for measuring deliveries approved by the International Organization for

Standardization) and the federal government legislated the printing of certain machine-derived

numbers on cigarette packages (including tar and nicotine).

I28. In 2001, the federal government legislated a modification to the testing

parameters again, under regulations to The Tobacco Act, requiring the use of both the ISO

Method and a newly designed "intense method" in respect of certain smoke constituents

(including tar and nicotine).

129. In20l1, after decades of requiring specific yields of certain smoke constituents to

be printed on cigarette packages, the federal government, under regulations to The Tobacco Act,

again changed the pack label requirements and now requires mandated toxic emissions

statements without reference to yields.

130. Throughout the 1960s and for many decades thereafter, the federal government,

and in particular Health Canada, continued to request and insist that the tobacco manufacturers in

Canadareduce standard deliveries in their products.

131. Among other things, the federal government insisted that Imperial and other

cigarette manufacturers attempt to reduce the "sales weighted average tar" content of cigarettes

(or "SWAT" levels) in accordance with government targets. SWAT levels are a measurement of

the average tar content of cigarettes as measured by the standard testing methods, taking into

account the sales volumes of each of the manufacturer's brands. Imperial complied with these

governmental directives.

132. To comply with the SV/AT levels set by officials, cigarette manufacturers

necessarily had to introduce, promote and sell brands with lower tar yields. At no time, however,

did Imperial promote its brands on the basis that lower yield cigarettes (as measured by the

standard testing methods) were "safer" or "less hazardous" than cigarettes containing higher

deliveries.
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133. The federal government also established sales weighted average nicotine targets

and Imperial complied with these targets as well.

I34. In complying with the federal government's requests, mandates and directions in

this regard, Imperial acted reasonably in all the circumstances and committed no Tobacco

Related Wrong in this regard or otherwise.

VIII. IMPERIAL DID NOT MARKET OR PROMOTE ITS CIGARETTES TO THOSE
UNDER THE LEGAL AGE TO SMOKE

135 Imperial denies the allegations in paragraphs 78 to 85 of the Claim.

136. Imperial did not target "children and adolescents" in its advertising, promotional

and marketing activities, for the purpose of inducing such children and adolescents to start or

continue to smoke or otherwise.

137. At all times, Imperial took all reasonable measures to ensure that its marketing

activities were addressed to consumers of legal purchasing age. In particular, the industry's

Voluntary Codes - jointly agreed to and adopted by the Canadian cigarette manufacturers, and

consented to by the federal government, with a view to supplementing the federal government's

regulation of the Canadian industry - specifically prohibited any form of youth marketing. In

addition, Imperial specifically tailored its marketing and focused its promotion on adult-oriented

publications. Further, Imperial specifically limited its broadcast promotion as of 1964 fo avoid

periods of high media consumption by youth, and ceased all forms of broadcast product

promotion as of l9l2 (since which time Imperial has conducted no radio or television product

promotion).

138. At all material times, the Province and the federal government had and undertook

the obligation of informing children and adolescents within Ontario of the risks associated with

the consumption of tobacco products. If such persons have not been informed of such risks,

which is denied, the Province and the federal government failed to perform that obligation

adequately, whether negligently or otherwise, and thereby caused or contributed to exposure.

139. Notably, at no point did Imperial sell cigarettes directly to consumers in Ontario.

At all material times, the Province alone had the obligation to enforce all relevant statutes and

regulations pertaining to the sale of tobacco products to under-aged smokers, as defined from
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./,

time to time by statutes or regulations. Any failure on the part of the Province to do so

necessarily caused or contributed to exposure.

140. Notwithstanding the fact that Imperial and the other Canadian tobacco

manufacturers were prohibited by law from advertising after 1988 (except for a brief period

between December 1995 and April 1997), consumers over the last 3 decades - possibly

including under-age consumers - have started or continued smoking for reasons that have

nothing to do with the actions or omissions of Imperial.

IMPERIAL DID NOT ENGAGE IN THE ALLEGED CONSPIRACY, CONCERT
OF ACTION OR COMMON DESIGN

t4l Imperial denies the allegations in paragraphs 86 to 141 of the Claim.

142. There was no agreement between Imperial and any of the other defendants to

commit the Tobacco Related Wrongs alleged in the Claim, or to otherwise engage in an unlawful

conspiracy.

143. Further, there was no concert of action or common design, as alleged or at all, to

carry out unlawful acts in Ontario.

I44. Prior to February 2000, the relationship between Imasco, ITL and the pertinent

B.A.T entity was one of providing appropriate information to and consultation with B.A.T., so

that Imasco and ITL could receive the benefit of the advice and experience of B.A.T. It was

acknowledged, however, that ultimate responsibility for decisions would be made by the

management of Imasco or ITL, who at all relevant times exercised their own independent

judgment with respect to operating decisions, programs and smoking-related issues.

145. V/ith respect to the Canadian Tobacco Manufacturers' Council (the "CTMC"),

Imperial was and remains a member of the CTMC, but denies that either the CTMC or its

predecessor, the Ad Hoc Committee, was formed in order to maintain a united front on smoking

and health issues or to provide a "means and method to continue the conspiracy, concert of

action and common design" as alleged in, inter alia, paragraph l l l of the Claim.
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146. The Ad Hoc Committee was established in 1963, at the federal government's

request, to interface with government authorities at the federal government's 1963 National

Conference on Smoking and Health. The Ad Hoc Committee continued to function until 1971.

147. In 1971, the "CTMC" - an unincorporated association - replaced the Ad Hoc

Committee. The Defendant CTMC was eventually incorporated in 1982. The CTMC has been

inactive in all material respects since June 2001.

148. At all times, the CTMC and its predecessor acted as an industry association, akin

to other such associations in other Canadian industries, and was in no way a vehicle for unlawful

conspiracy, concert of action or common design.

I49. As the Province's Further Particulars expressly acknowledge, the federal

government recognizes the CTMC as an entity whose mandate includes "cooperation with

governments and others" on issues related to smoking and health, taxation, product standards, the

exchange of statistical information and support for technical research, as well as liaising with the

members of the industry on other "matters of common interest of a non-competitive nature".

150. Imperial on its own and through the CTMC engaged in a co-operative dialogue

with the federal government on issues of smoking and health until the passage of the TPCA,

when the federal government chose to legislate, inter alia, the various wamings to be placed on

tobacco packaging.

151. Imperial did not, whether directly or through its participation in the CTMC,

engage in any concerted strategies to:

(a) misrepresent the risks of smoking or exposure to second-hand smoke to the

Canadian public;

(b) disseminate false and misleading information regarding the risks of smoking or

exposure to second-hand smoke;

(c) wrongfully refuse to admit that smoking causes disease;

(d) wrongfully suppress or conceal research regarding the risks of smoking;
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(e) wrongfully participate in public relations programs on smoking or health issues;

of

(Ð wrongfully lobby governments in order to delay and minimize government

initiatives with respect to smoking and health.

152. At all material times, the Province and persons in Ontario were aware of the

harmful properties of cigarettes, as well as the fact that it can be difficult to quit.

153. Imperial denies that it agreed to adopt common policies or a common design, as

alleged or at all, to cary out unlawful acts in Ontario. In the altemative:

(a) if there was any conspiracy or concert of action as alleged in the Claim, which is

denied, then the Province has no claim in respect thereof because it agreed to and

adopted the design of what it alleges is a conspiracy or concert of action, such that

the Province became a party thereto and carried out acts in Ontario in furtherance

thereof; andlor

(b) if the acts alleged in the Claim are found to be unlawful, which is denied, and are

deemed to constitute a conspiracy or unlawful concert of action, which is denied,

these acts were also done by the Province itself. In particular, the Province agreed

and continued to agree and condone the design, manufacture, marketing,

distribution and sale of tobacco.

X. IMPERIAL DID NOT BREACH ANY OTHER ALLEGED COMMON LAW,
EQUITABLE AND STATUTORY DUTIES

154. Imperial denies the allegations in paragraphs 142 to 147 of the Claim, for the

reasons pafücularized above. Imperial states thatparugraphs 144 to 146 of the Claim disclose no

cause of action and are frivolous and vexatious.

XI. RESPONSES TO CLAIM AS A WHOLE

155. Imperial denies that it has breached any common law, equitable or statutory

duties, as alleged in the Claim or at all. Specifically, given the widespread knowledge of

consumers of the risks believed to be associated with the use of tobacco products, Imperial did
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not and does not manufacture a dangerous or defective product. Imperial did not and does not, as

alleged or at all:

(a) engage in any misrepresentations;

(b) fail to warn of the risks and dangers of smoking or exposure to second-hand

smoke;

(c) unlawfully promote cigarettes to children or adolescents;

(d) manufacture or design a defective or dangerous product;

(e) contravene any other common law, equitable or statutory duty or obligation; or

(Ð take part in any conspiracy or concefi ofaction.

156. Imperial denies that persons have started or continued to smoke, or suffered any

tobacco-related disease or risk oftobacco-related disease, as a consequence ofany alleged breach

of duty by Imperial.

157. At all material times, Imperial has cooperated with governments in Canada in

furtherance of their properly exercised constitutional authority to regulate the tobacco industry.

In particular, Imperial has been guided by, encouraged by and participated with the governments

and public health agencies in product development initiatives, including the development of raw

materials, the reduction of tar and nicotine content in cigarette smoke, the design and

manufacture of low tar cigarettes, as well as advertising and promotional initiatives in pursuance

of past government health objectives to encourage smokers to switch to lower tar products.

158. At all material times, the manufacture, sale, advertising and promotion of tobacco

products in Ontario and throughout Canada has been supervised, regulated and controlled by the

Province and the federal government. The Province encouraged or participated in such

supervision, regulation and control in Ontario either directly or indirectly through agreements,

express or implied, with the federal government. Together the said governments have defined

and delineated the duties of Imperial and other tobacco manufacturers throughout Canada,

including Ontario, and gave advice, recommendations, directions and suggestions in relation to,

inter alia:
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(a) the nature and scope ofresearch into the properties ofcigarettes to be undertaken

by Imperial and other Canadian tobacco manufacturers;

(b) whether warnings of the alleged health risks and properties of cigarettes,

including their alleged addictive character, should be provided to consumers;

(c) the content and placement of any such warnings to be provided;

(d) product modifications including the development, manufacture, promotion,

distribution and sale of cigarettes containing lower amounts of tar and nicotine as

measured by standard smoking machines;

(e) communications by Imperial and other manufacturers in Canada with consumers

about the properties of cigarettes including their alleged health effects, allegedly

addictive character and their tar and nicotine content when measured by standard

smoking machines; and

(Ð the acceptability of the types of advertising and other forms of promotion used by

Imperial and other manufacturers in Canadato promote the sale of their products.

159. At all material times, Imperial reasonably complied with the standards,

regulations, directives, recommendations, suggestions and advice of the said governments and

thereby discharged its duties and standards in its dealings with consumers or potential

consumers.

160. By complying with the various standards, regulations, directives,

recommendations, suggestions and advice of the said governments, Imperial acted reasonably in

all the circumstances and committed no Tobacco Related Wrongs as alleged in the Claim or at

all.

161. At various material times, the said governments made representations to Imperial

which the governments knew or ought to have known would be relied upon by Imperial

including representations relating to:

the prevalence of public awareness of the health risks of smoking, including the

allegedly addictive properties of cigarettes;

(a)
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(b) whether warnings of the health risks of smoking, including the allegedly addictive

properties of cigarettes, were necessary or effective to inform consumers of those

risks or properties;

(c) whether wamings of the health risks of smoking, including the allegedly addictive

properties of cigarettes, would be effective to persuade consumers not to start or

to stop smoking;

(d) the form and placement of wamings on packages and other materials;

(e) the health benefits to consumers of smoking cigarettes containing lower levels of

tar and nicotine as measured by standard smoking machines;

(Ð whether tar and nicotine measuring standards provided accurate information to

consumers on which they could make informed smoking decisions having regard

to the alleged health effects of smoking and the allegedly addictive properties of

cigarettes;

(g) whether altering the tarlnicotine ratio in cigarettes would have beneficial public

health effects; and

(h) the types of advertising and other forms of promotion used by Imperial and other

manufacturers in Canada to promote the sale of their products.

162. Imperial relied on these representations, inter alia, and thereby complied with the

standards, regulations, directives, recommendations, suggestions, advice and representations of

the said governments and committed no Tobacco-Related Wrongs as alleged in the Claim or at

all.

XII. THE PROVINCE HAS SUF'F'ERED NO DAMAGE

163. In answer to the entire Claim, Imperial says that the Province has not suffered any

damages as a result of any Tobacco Related Wrong committed by Imperial.

164. If Imperial has breached any duty to insured persons, as alleged or at all, which is

denied, no such breach has been the proximate cause of any tobacco-related disease or cost of
health care expenditures or benefits as alleged or at all.
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165. If the Province has incurred the cost of health care expenditures or benefits as

alleged or at all, which is denied, then the proximate cause of the Province incurring such costs is

one or more of the following:

(a) the requirements of the statutes providing for health care in the province of

Ontario, namely The Heqlth Insurance lcf, R.S.O. 1990, c. H.6, The Health

Protection qnd Promotion Act, R.S.O. 7990, c. H.7 and The Public Hospitals Act,

R.S.O. 1990, c. P.40 (inter alia), as well as any predecessor statutes;

(b) the conduct and acts or omissions of the federal govemment and the Province;

(c) the conduct and acts or omissions of individual insured persons;

(d) disease or risk of disease in individual insured persons unrelated to smoking

cigarettes; and

(e) the Province establishing a pre-determined budget for the provision of health care

services that is the product of decisions by the Province based upon, inter alia,

political expediency, policy considerations and the ability to finance.

166. If the Province has incurred the cost of health care expenditures or benefits as

alleged or at all, which is denied, then such costs have not been or will not be increased by the

consumption of tobacco products by insured persons.

167. If the Province has incurred health care expenditures or benefits as alleged or at

all, which is denied, any costs in providing health care services to insured persons who have

suffered tobacco-related disease are exceeded by the tax revenue and fees received from the

regulation and sale of tobacco products in Ontario and elsewhere, such that no cost of health care

expenditures or benefits is incurred by the Province in respect of such individuals.

168. If the Province has incurred health care expenditures or benefits as alleged or at

all, which is denied, the Province has not and does not incur any net cost in providing health care

services to insured persons who have suffered tobacco-related disease. In particular, and without

limiting the generality of the foregoing, the Province does not incur the cost of health care

expenditures or benefits which are paid for by the government of Canada, by means of transfer

payments, conditional grants, shared-cost programmes or otherwise, nor does the Province incur
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the cost of health care expenditures or benefits for which it is reimbursed by any third parly,

including, inter aliq,other governments or government agencies, private insurers or individuals.

XI[. CAUSATION

169. Imperial admits that smoking causes or contributes to certain diseases in some

smokers. These diseases are complex and may be caused or contributed to by many different

factors, including, inter alia, genetics, stress, excess weight, alcohol, environmental factors and

other consumer products.

170. If Imperial breached any duties, as alleged or at all, which is denied, no such

breach caused or contributed to any tobacco-related disease in any insured person or any

increased risk oftobacco-related disease in any insured person.

XIV. DEFENCES ARISING OUT OF THE PROVINCE'S CONDUCT AND
KNOWLEDGE

l7l, If the Province has incurred or will incur the cost of health care expenditures or

benefits that have been or will be provided to insured persons who have suffered tobacco-related

disease or the risk of tobacco-related disease, as alleged or at all, which is denied, Imperial says

that such costs were caused, and the Province's claim to recover such costs is subject to complete

defences, by reason of the Province's own conduct and knowledge, or by the conduct of the

federal government, including:

(a) the Province's own knowledge of health risks believed to be associated with the

consumption of tobacco products;

(b) the Province's promotion, licensing and regulation of the production, manufacture

and sale of tobacco products, including its failure to enforce or implement such

regulation to the extent constitutionally permissible;

(c) the Province's undertaking obligations to pay the cost of health care benefits

allegedly caused or contributed to by exposure to tobacco products;

(d) the Province's establishment of policies and practices, including health care

expenditures and taxation policy and practices, with knowledge of the alleged

risks and costs ofexposure to tobacco products;
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(e)

(e) the Province's failure to take any steps prior to commencement of this action to

attempt to recover the alleged cost of health care benefits by subrogation;

(Ð the Province's failure to enforce laws prohibiting the sale to and use of tobacco

products by under-aged smokers as def,ined by law fiom time to time;

the Province's taxation of tobacco products in excess of the cost (if any) of health

care benefits;

(h) the Province's own breaches of its duty or duties to insured persons; and

(Ð the Province's course of conduct consisting of legislative and regulatory actions,

representations, omissions and voluntary actions which the Province intended,

knew, or ought to have known would lead Imperial to believe that its conduct in

Ontario was not in breach of any laws and that its conduct was not actionable. In

reliance on that course of conduct, Imperial has continued to allow its tobacco

products to be sold and consumed in Ontario, in compliance with applicable

legislation and regulations and subject to the applicable fees and taxes.

Imperial further states that:

(a) at all material times, the sale, advertising, promotion and consumption of tobacco

products has been legal in Ontario, subject to certain exceptions and restrictions,

all of which have been fully complied with by Imperial;

(b) at all material times since 1950, the Province, through its ministers, ministries,

departments, servants and agents, has known as much regarding any risks

believed to be associated with smoking or exposure to second-hand smoke as

Imperial;

(c) despite its knowledge of risks believed to be associated with the consumption of
tobacco products, the Province continued to promote the use of tobacco grown in

Ontario, and to license and regulate the production, manufacturing, advertising,

promotion and sale of tobacco products in Ontario and to impose heavy taxation

upon, inter alia, manufacturers, distributors and consumers of tobacco products;

172
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(d) the Province has benefited from the taxes imposed on and in relation to the sale of

tobacco products in Ontario, which amounts are in excess of the cost (if any) of

health care benefits provided by the Province to insured persons in connection

with tobacco-related disease or the risk of tobacco-related disease;

(e) despite its knowledge of risks believed to be associated with the consumption of

tobacco products, the Province took no steps to restrict or limit the access to, sale

of, and exposure to tobacco products, save for restrictions on the sale oftobacco

to persons below a prescribed age and in that case took no reasonable steps to

enforce the law; and

(Ð despite its knowledge of risks believed to be associated with the consumption of

tobacco products, the Province undertook the obligation of paying for the costs of

health care benefits, including such costs it alleges are caused or contributed to by

the consumption of tobacco products, and set its taxation and health care policies

accordingly. Imperial pleads and relies onThe Tobacco Tax Act, R.S.O. 1990 c.

T.l0 and its predecessor statutes.

173. The Province has been aware of health risks believed to be associated with

exposure to tobacco. Accordingly, the Province voluntarily assumed such risks, if any and

whatever their extent, when it incurred and continues to incur the alleged cost of health care

benefits or expenditures that have been provided and will be provided to persons who are or have

been exposed to tobacco products, and the Province was the proximate cause of any such

exposure.

I74. If the Province has incurred the cost of health care benef,rts or expenditures as

alleged or at all, which is denied, then such costs were caused or contributed to, in whole or in

part,by the Province's own acts or omissions as pleaded herein, and not any act or omission of

Imperial. Imperial pleads and relies upon the provisions of the Negligence lcl, R.S.O. 1990, c.

N.1 (the "Negligence Act").

175. The Province is barred from recovering any damages or costs it has suffered, the

existence of which are denied, as any damages or costs flowed from its participation in such
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breaches of duty as set out herein. Imperial relies on the doctrines of ex turpi causa non oritur

actio and in pari delicto potior est conditio defendentis.

XV. DEFENCES ARISING OUT OF INDIVIDUAL CONDUCT

176. In answer to the whole of the Claim, if the Province has incurred or will incur the

cost of health care expenditures or benefits that have been or will be provided to insured persons

alleged to have suffered tobacco-related disease or the risk of tobacco-related disease, which is

denied, such costs were caused, and the Province's claim to recover such costs is subject to

complete defences, by reason of the conduct of individual insured persons, including their

voluntary decision to commence or continue smoking with knowledge of risks believed to be

associated with the consumption of tobacco products. Accordingly, no common law, equitable or

statutory duty or obligation was breached by Imperial in respect of any persons in Ontario who

have been exposed or might become exposed to Imperial's products.

177. All of the insured persons who consume or have consumed tobacco products were

aware or had been warned of risks believed to be associated with the consumption of tobacco

products.

I78. Such knowledge or warnings of risks believed to be associated with tobacco

products have been received by each insured person by various means, including, without

limitation, one or more of the following:

(a) warnings included on the packaging of tobacco products, on promotional

materials and at the point of sale, as voluntarily communicated by Imperial and as

required from time to time by applicable legislation and regulations;

(b) discussions and writing, including advertising, in all forms of media including

newspapers, magazines, journals, television, movies and radio;

(c) education programs including courses, seminars and lectures and educational

literature and other media;

(d) oral and written warnings from physicians or other medical practitioners;
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(e) oral and written warnings from family members, friends and other acquaintances;

and

(Ð the common general understandings and historical beliefs about risks to health

associated with smoking.

l7g. All of the insured persons who consume or have consumed tobacco products

knew or have been warned of risks believed to be associated with the consumption of tobacco

products.

180. Each of those insured persons who commenced or continued to consume tobacco

products manufactured by Imperial did so with knowledge of risks believed to be associated with

the consumption of tobacco products, and each such insured person voluntarily consented to

accept such risks. Imperial denies that any insured persons began, continued, or were unable to

cease smoking by reason of any the alleged breaches of duty of Imperial (which breaches are

denied) or that such breaches of duty were the cause, proximate or otherwise, of any alleged

tobacco-related disease or cost ofhealth care benef,tts or expenditures.

181. Rather, the cause of any tobacco-related disease or cost of health care

expenditures or benefits in respect of such insured persons was one or more of:

(a) individual choices and decisions of the smoker;

(b) requests, mandates and directions from the Province and the federal government;

(c) other risk factors for certain diseases, including, inter alia, genetics, stress, excess

weight, alcohol, environmental factors and other consumer products; and

(d) the manufacture, packaging, promotion and sale of cigarettes by persons other

than Imperial, including manufacturers located on reserve lands (as defined in the

Indian lcf, R.S.C., 1985, c. I-5), whose cigarettes are manufactured, packaged,

promoted and sold to persons in Ontario in breach of duties owed to them.

I82. At all material times, individual insured persons were aware of health risks

believed to be associated with exposure to tobacco. Accordingly, such persons voluntarily
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assume such risks, if any and whatever their extent, when they decide to commence using and to

continue to use tobacco products.

183. If the Province has incurred the costs of health care benefits or expenditures as

alleged or at aIl, which is denied, then such costs were caused by the acts or omissions of

individual insured persons and not any act or omission of Imperial. Imperial pleads and relies

upon the provisions of the Negligence Act.

184. By reason of the facts set out herein, specifically the knowledge and conduct of

the insured persons and the Province causing prejudice to Imperial, the Province is barred at law

and in equity from advancing the claims made in the Claim against Imperial.

XVI. LIMITATIONS

185. Imperial pleads the provisions of the Limitations Act, 2002, S.O.2002, c.24,both

in respect of the Province's Claim and in respect of the health care costs of those persons on

which the Province's Claim is alleged to be based and calculated.

186. By reason of the facts set out herein and the knowledge, conduct and delay of the

Province and the prejudice thereby caused to Imperial, the Province is also barred in law and in

equity from advancing the claims made in the Claim against Imperial. Imperial relies on, inter

alia,the doctrines of laches, acquiescence and waiver.

XVII. MITIGATION

187. In the alternative, and in further answer to the whole of the Claim, if the Province

has incurred the cost of health care expenditures or benefits, as alleged or at all, resulting from

tobacco-related disease or the risk of tobacco-related disease, both the Province and individual

insured persons have failed to act reasonably to reduce such costs.

188. Imperial denies the Province's claim and asks this Honourable Court to dismiss

the action, with costs.
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ONTARIO
SUPERIOR COURT OF JUSTICE

B E T W E E N:

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO
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– and –

ROTHMANS INC., ROTHMANS, BENSON & HEDGES INC., CARRERAS 
ROTHMANS LIMITED, ALTRIA GROUP, INC., PHILIP MORRIS U.S.A. INC., 

PHILIP MORRIS INTERNATIONAL, INC., JTI-MACDONALD CORP., R.J. 
REYNOLDS TOBACCO COMPANY, R.J. REYNOLDS TOBACCO 

INTERNATIONAL INC., IMPERIAL TOBACCO CANADA LIMITED, BRITISH 
AMERICAN TOBACCO P.L.C., B.A.T INDUSTRIES P.L.C., BRITISH 

AMERICAN TOBACCO (INVESTMENTS) LIMITED,
and CANADIAN TOBACCO MANUFACTURERS’ COUNCIL

Defendants

STATEMENT OF DEFENCE
OF JTI-MACDONALD CORP. 

Introduction

1. In this Statement of Defence, the Amended Fresh As Amended Statement of Claim is 

referred to as the “Statement of Claim” for ease of reference.

2.     The Defendant JTI-Macdonald Corp. (“JTIM”) was first incorporated on or about 

September 12, 1978 as RJR-Macdonald Inc. (“RJRMI”), a subsidiary of R.J. Reynolds Tobacco 

Company of New Jersey (“RJRT NJ”).  JTIM denies the allegations contained in paragraphs 30-

32 of the Statement of Claim as pleaded.  JTIM relies upon the statements of its corporate history 

as further contained herein.  JTIM specifically denies that Macdonald Tobacco Inc. (“MTI”) was 

a wholly owned subsidiary of the Defendant R.J. Reynolds Tobacco Company (“RJRT”), a 
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company formed in 2004 pursuant to the laws of North Carolina.  JTIM further specifically 

denies that MTI is a predecessor in interest of JTIM and denies that JTIM is responsible at law 

for the actions and conduct of MTI.  JTIM further denies that it has promoted or sold in Ontario

cigarettes manufactured by RJRT.

3. JTIM has no knowledge of the allegations contained in paragraphs 7-12, 16-19, 23-29, 

34-39, 44-45, 47, 72.2, 72.3, 72.5, 73.1, 73.2, 73.4, 117-127 and 135-140 of the Statement of 

Claim and puts the Plaintiff to the strict proof thereof.  

4.    Except as otherwise expressly admitted herein, JTIM denies the balance of the 

allegations in the Statement of Claim and puts the Plaintiff to the strict proof thereof.  Without 

limiting the generality of the foregoing, JTIM specifically denies that it has breached any 

common law, equitable or statutory duty or obligation owed to persons in Ontario as alleged in 

the Statement of Claim.  JTIM denies that any such alleged breach of duty or obligation caused 

any population of insured persons to smoke cigarettes or to continue to smoke cigarettes.  At all 

material times, JTIM manufactured, distributed and promoted a legal product in material 

compliance with applicable legal requirements in Ontario.

5. JTIM specifically denies the allegations of negligent design and manufacture,  

misrepresentation, failure to warn of risks, unlawful promotion of cigarettes to children and 

adolescents and any and all other alleged breaches of common law, equitable or statutory duties 

and obligations alleged in the Statement of Claim.
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6. JTIM specifically denies that it or MTI acted in a manner that wrongfully caused any 

person in Ontario to smoke and/or to continue to smoke cigarettes.

7. With respect to paragraphs 56, 63, 71, 78, 142 and 143 of the Statement of Claim it is for 

the Court to determine whether the duty or duties of care alleged therein existed at the time of the 

alleged breach of the same and, if so, the appropriate standards(s) of care.

JTIM’s Corporate History

8. W.C. Macdonald Inc. was incorporated in 1930.  W.C. Macdonald Inc. changed its name 

to MTI in 1957.  In 1974, RJRT NJ acquired all of the shares of MTI.

9. JTIM was incorporated on or about September 12, 1978 as RJRMI, a subsidiary of RJRT 

NJ.  On or about September 19, 1978, RJRMI acquired all of the shares of MTI.  On or about 

October 26, 1978, RJRMI acquired all of the assets of MTI and agreed pursuant to a General 

Conveyancing Agreement (the “Agreement”) to assume and discharge the liabilities and 

obligations of MTI then owing.  Such obligations and liabilities do not include any obligations or 

liabilities allegedly owing under the Tobacco Damages and Health Care Costs Recovery Act, 

2009, S.O. 2009, c.13 (the “Act”).  The Agreement stated that nothing in it, express or implied, 

was intended to confer upon any other person any rights or remedies under or by reason of its 

operation.  Following the Agreement, RJRMI then elected to be continued as a Canadian 

business corporation.  In July 1979, MTI applied to the Minister of Consumer Affairs, 

Cooperatives and Financial Institutions to surrender its charter and be dissolved pursuant to 

Quebec law.  MTI was dissolved and ceased to exist on or about February 15, 1983.
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10. In 1999, RJRMI ceased to have any corporate relationship with RJRT NJ or R.J. 

Reynolds Tobacco International, Inc. (the “RJR Companies”).  As a result of a series of 

transactions in or around May 1999, RJRMI continued as JTIM.

11. JTIM denies that MTI is a predecessor of JTIM.  JTIM denies that it is or can be liable to 

the Plaintiff under the Act as a result of any act or omission that is alleged to have occurred 

before October 26, 1978, or as a result of any alleged act or omission by MTI.  JTIM was not a 

“manufacturer” within the meaning of the Act before October 26, 1978.

12. On April 5, 2012, JTIM was converted from an unlimited liability company governed by 

the laws of Nova Scotia to a “company limited by shares” under the laws of Nova Scotia and was 

continued as a corporation under the Canada Business Corporations Act.   

13. In the alternative, and entirely without limiting the meaning and effect of paragraph 11 

hereof, JTIM has, to the extent possible and out of an abundance of caution, responded to the 

allegations contained in the Statement of Claim in so far as they relate to MTI.

14. JTIM admits that during the period from its incorporation on September 12, 1978 to 

1999, JTIM was a company related to the RJR Companies.  However, at all material times, JTIM 

was a separate legal entity responsible for manufacturing, distributing and promoting its products 

in Canada.  JTIM acknowledges that information and communications passed between JTIM and 

the RJR Companies from time to time, and previously between MTI and the RJR Companies, 

and that it, and previously MTI, participated in various meetings and conferences with the RJR 
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Companies from time to time, in the normal course of intra group business, including matters 

concerning smoking and health issues.  

15. JTIM denies that any information, communication, meeting or conference with the RJR 

Companies was for any unlawful purpose and denies that any unlawful acts were committed as a 

result of any such information or communications.  Such meetings and exchanges of information 

did not render its actions or inactions those of the RJR Companies nor does it mean that the 

actions or inactions of JTIM, RJRMI, or MTI were controlled or directed by the RJR Companies.  

16. JTIM denies that it is liable for any of the alleged tobacco related wrongs, including for 

any alleged wrongs of the RJR Companies, on the alleged basis of joint or vicarious liability, 

agency, conspiracy, or acting in concert.

The Act

17. JTIM admits that this action is brought pursuant to the provisions of the Act.

18. JTIM further admits that the Province of Ontario (the “Province”) does not bring this 

action on the basis of a subrogated claim but brings this action in its own right on an aggregate

basis pursuant to subsections 2(1), 2(2) and 2(4)(b) of the Act.

19. JTIM adopts the definitions contained in the Act and in paragraph 5 of the Statement of 

Claim for the purposes of this Statement of Defence.  
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20. The Act creates a civil cause of action for the Province.  However, except to the extent 

expressly provided for in the Act, the Act does not alter the substantive, evidentiary, or 

procedural laws of Ontario or Canada.  

The Regulatory Framework

21. The manufacturing and promotion of cigarettes in Canada are, and have been at all 

material times, highly regulated activities.  Both the Federal Government and the Province have 

regulated the tobacco industry in Ontario at all material times.  Further, both the Federal 

Government and the Province have at all material times played a significant operational role in 

the tobacco industry in Ontario, as described in paragraphs 86 to 93 below.

22. At all material times, it has been legal to manufacture, distribute, promote, sell and 

consume cigarettes in Canada, including in Ontario, subject to legislative and regulatory 

restrictions, which have changed over time.

23. JTIM is a Canadian manufacturer which has manufactured, distributed and promoted 

cigarettes in Canada, including in Ontario, since October, 1978.  At all material times, JTIM and 

(so far as JTIM is aware) MTI and their cigarettes have complied in all material respects with the 

applicable laws, regulations and directions of the Federal Government and the Province.

24. The regulatory framework, requirements and standards prevailing from time to time and 

the acts and omissions of both the Province and the Federal Government, including their acts and 

omissions regarding the provision of relevant information to the public, were and are important 
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in assessing the standard(s) of care owed by the manufacturers, including MTI and JTIM, to 

persons in Ontario and the reasonableness and lawfulness of the conduct of manufacturers, 

including MTI and JTIM, at all material times.

25. In particular, at all material times, JTIM and (so far as JTIM is aware) MTI acted in 

reliance on the advice, recommendations and directions (or lack thereof) given by the Federal 

Government and the Province from time to time.

Smoking and Disease

26. JTIM admits that there are serious potential health risks associated with smoking 

cigarettes and that epidemiological studies have shown statistical associations between smoking 

and certain diseases.  The strength of the epidemiological or statistical associations between 

smoking and various diseases vary widely.

27. All of the diseases associated with smoking are multi-factorial.  Each such disease has 

various risk factors associated with it, which may include genetic, environmental, occupational, 

dietary and lifestyle factors.  All such diseases occur in non-smokers as well as in smokers.  

While, for example, cardiovascular disease has been associated with smoking, it is also the 

leading cause of death and disability among non-smokers. Similarly, not all smokers develop 

diseases which have been associated with smoking.

28. The association between smoking and a particular disease may be related to the intensity, 

duration and history of smoking.  In addition, the time period between smoking (or exposure to 
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any other risk factor) and the development of diseases associated with smoking cigarettes may 

vary between individuals, populations and for different specific diseases.

29. The disease descriptions contained at paragraph 51 of the Statement of Claim are general 

or broad categories of disease, within which are many types or subdivisions of specific disease 

with differing associations to their own various risk factors.  JTIM puts the Plaintiff to the strict 

proof of the fact that smoking can cause or contribute to each specific disease in respect of which 

the Plaintiff seeks to recover the cost of health care benefits.  To the extent that allegations 

concerning exposure to second hand smoke or environmental tobacco smoke (“ETS”) form part 

of the Statement of Claim, JTIM puts the Plaintiff to the strict proof of the fact that ETS can 

cause or contribute to each specific disease in respect of which the Plaintiff seeks to recover the

cost of health care benefits.

Awareness of the Risks of Smoking

30. In response to the allegations in paragraphs 48-55 of the Statement of Claim, JTIM says 

that at all material times, persons in Ontario have been aware of the serious potential health risks 

associated with smoking, and of the fact that it may be difficult to stop smoking.

31. At all material times, the Federal Government and the Province have been aware of the 

serious potential health risks associated with smoking, and of the fact that it may be difficult to 

stop smoking.  The actions of, and information provided by, the Federal Government, the 

Province and the public health community from time to time (in the context of education 

programs and otherwise) have reinforced the awareness of persons in Ontario with respect to 
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smoking cigarettes, and the potential risks thereof, and have established the reasonable 

expectations of persons in Ontario with respect to the same.

32. At all material times, JTIM and (so far as JTIM is aware) MTI had no materially greater 

awareness of the potential health risks associated with smoking, and of the fact that it may be 

difficult to stop smoking, than did persons in Ontario, the Federal Government, the Province 

and/or the public health community.  MTI and JTIM’s conduct in manufacturing, distributing 

and promoting a legal product must be assessed in the context of the awareness existing at the 

time of persons in Ontario, the Federal Government, the Province and/or the public health 

community.

33. On the basis of the above, among other reasons, JTIM denies that cigarettes 

manufactured and promoted by JTIM or (so far as JTIM is aware) MTI have at any material time 

posed an unreasonable risk of harm to consumers, including persons in Ontario.

Why People Smoke

34. Despite their awareness of the serious potential health risks associated with smoking, and 

of the fact that it may be difficult to stop smoking, persons in Ontario have voluntarily elected to 

smoke and to continue to smoke.  Smoking initiation and continuation are not the result of a lack 

of information or awareness or a lack of understanding of the potential risks.

35. It is a common and normal aspect of human behaviour that people consciously and 

voluntarily elect to engage in specific behaviours which carry an element of risk.  People 
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frequently choose to engage in an activity with a short term utility, despite their knowledge that 

doing so may potentially lead to a detrimental result in the longer term.

36. People smoke for many reasons.  These reasons for smoking differ from individual to 

individual, and from time to time.  While the presence of nicotine in tobacco smoke may be an 

important factor in why some people smoke, it is not sufficient to account for smoking 

behaviour. Neither nicotine nor any other feature of smoking impairs smokers’ decision-making 

or judgment.

37. The decision to begin or to continue smoking is one made by individuals, based on their 

values, circumstances, experiences and motivations at the time, and is one for which they remain 

responsible, given their awareness and understanding of the material risks.  Smoking does not 

affect smokers’ understanding or appreciation of the potential health risks of smoking or their 

ability to make judgments and decisions, including the decision to stop smoking and to 

implement that decision successfully.

38. At various times, different terms have been used to describe the difficulty in stopping 

smoking, including “habituation”, “dependence” and “addiction”.  JTIM accepts that smoking is 

addictive, in the sense that the term is commonly used today.  Regardless of what term is used, 

smokers retain the capacity to quit.  Millions of people have successfully quit smoking, the vast 

majority without medical help.
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Alleged Breach of Duty – Design and Manufacture  

39. JTIM and (so far as JTIM is aware) MTI have complied in all material respects with all 

common law, equitable and statutory duties and obligations, as they existed from time to time, 

owed to persons in Ontario.  JTIM specifically denies each and every allegation set forth in 

paragraphs 56-62 of the Statement of Claim.  Any alleged breach of duty must be assessed in the 

context of the circumstances, both general and specific, existing at the time.

40. JTIM denies that it was at any material time possible to design and manufacture 

cigarettes, acceptable to consumers, which represented a less harmful feasible alternative to the 

cigarettes manufactured, distributed and promoted by MTI and JTIM, to the extent that the 

Plaintiff shows that cigarettes manufactured and promoted by either were offered for sale in 

Ontario.  JTIM puts the Plaintiff to the strict proof of what would constitute a “reasonably safe 

product” and of what feasible measures could have been taken to “eliminate, minimize, or reduce 

the risks of addiction and disease from smoking cigarettes manufactured by them” as alleged in 

paragraphs 56 and 57 of the Statement of Claim.

41. JTIM denies that the cigarettes manufactured and promoted by it or (so far as JTIM is 

aware) MTI were negligently designed or manufactured at any material time.  JTIM used 

reasonable efforts to develop cigarettes that might reduce the potential risks associated with 

smoking, including by participating in Federal Government initiatives and by working with the 

RJR Companies in this regard from time to time.
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42. The standard of care with respect to the design and manufacture of cigarettes must be 

assessed in the context of the generally accepted standards and practices for designing and 

manufacturing cigarettes existing at the time of their manufacture, the legislative and regulatory 

framework governing cigarettes in effect at that time, and the awareness by the Federal 

Government, the Province, the public health community and persons in Ontario of the potential 

risks of smoking.  At all material times, cigarettes manufactured, distributed and promoted by 

JTIM and (so far as JTIM is aware) MTI complied in all material respects with the then generally 

accepted standards and practices for cigarette design and manufacture and with all applicable 

legislative and regulatory standards of both the Federal Government and the Province.

43. JTIM notes, in this regard, that, from the late 1960s, the Federal Government (by means 

of its Less Hazardous Cigarette Programme and otherwise) undertook a leadership role in 

relation to the design and manufacture of potentially less harmful cigarettes, among other things, 

by developing varieties of tobacco containing elevated levels of nicotine, for use by the 

manufacturers in their products, and by directing or requesting the manufacturers to develop, 

manufacture, distribute and promote cigarettes with lower machine yields of tar and nicotine 

(lowered tar and nicotine, or “LTN” products).  JTIM and (so far as JTIM is aware) MTI 

cooperated with the Federal Government in respect of such initiatives and participated in the 

same.

44. With respect to the allegations at paragraph 61 of the Statement of Claim, JTIM denies 

that it marketed or advertised its brands in a manner designed to mislead the public and reinforce 
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any alleged perception that “certain filter cigarettes, including but not limited to “mild”, “low 

tar” and “light” cigarettes were healthier for the public than “regular cigarettes”.  In this regard, 

JTIM refers to and relies on the statements in paragraph 54 of this Statement of Defence, and 

further says that all marketing was done in material compliance with all legislation, regulations, 

and directives of the Federal Government and the Province.

Alleged Breach of the Duty to Warn

45. JTIM and (so far as JTIM is aware) MTI have complied in all material respects with all 

common law, equitable and statutory duties and obligations, as they existed from time to time, 

owed to persons in Ontario.  JTIM specifically denies each and every allegation set forth in 

paragraphs 63-70 of the Statement of Claim and puts the Plaintiff to the strict proof thereof.  In 

particular, JTIM puts the Plaintiff to the strict proof of when it was known to persons in Ontario, 

or if different, to MTI or JTIM, that smoking may cause or contribute to each of the diseases in 

respect of which the Plaintiff seeks to recover the cost of health care benefits.  Any alleged act or 

omission of MTI or JTIM must be assessed in the context of the circumstances, both general and 

specific, existing at the time. 

46. At all material times, the actions of JTIM and (so far as JTIM is aware) MTI with respect 

to the information provided to consumers concerning the risks of smoking were lawful and 

reasonable.  These actions must be considered in their appropriate scientific and historical 

context, including: the state of scientific knowledge, from time to time, concerning the potential 

risks of smoking, and in particular the genuine and protracted debate within the scientific 
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community as to whether epidemiological associations could be said to amount to proof of 

disease causation; the public health community’s changing characterization of smoking as 

involving “habituation”, “dependence” or “addiction”; and the awareness at all material times of 

governments, the public health community and persons in Ontario of both the potential health 

risks of smoking and of the difficulty in quitting.  

47. The legislative and regulatory framework, requirements and standards relating to 

warnings on cigarette packaging and permitted advertising are likewise important considerations 

in assessing the reasonableness of the actions of the manufacturers, including JTIM and MTI, 

with respect to such warnings.  In this regard, and in relation to the allegation that the Defendants 

failed to provide any warning prior to 1972, JTIM notes that it was the view of the Federal 

Government during this period that public awareness of the potential risks of smoking was 

essentially universal and that no such warning was required.  When, in 1972, the Federal 

Government changed its position, and requested the manufacturers, including MTI, to place a 

warning on cigarette packaging, MTI did so.

48. Since 1972, the Federal Government has directed or approved the language, format and 

content of warnings.  Every package of cigarettes manufactured and distributed in Canada, 

including Ontario, by JTIM since its incorporation in 1978 (and, so far as JTIM is aware, by MTI 

between 1972 and 1978) has displayed warnings directed and/or approved by the Federal 

Government.  From 1976, all advertising in Ontario for cigarettes manufactured, distributed and 

promoted by JTIM (at times when such advertising was permitted by law) has carried warnings.  
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The warnings directed and/or approved by the Federal Government from time to time since 1972 

were sufficient to reinforce the awareness of consumers, including consumers in Ontario, of the 

potential risks of smoking.  JTIM acted reasonably in the circumstances.

49. More generally, JTIM and (so far as JTIM is aware) MTI have distributed and promoted 

their products in Ontario in material compliance with the legislation, regulations and directives 

established by the Federal Government and the Province in effect from time to time, as well as 

the Voluntary Codes from time to time. 

Alleged Breach of Duty – Misrepresentation

50. JTIM and (so far as JTIM is aware) MTI have complied in all material respects with all 

common law, equitable and statutory duties and obligations, as they existed from time to time, 

owed to persons in Ontario.  JTIM specifically denies each and every allegation set forth in 

paragraphs 71-72, 72.1, 72.4, 73, 73.3 and 74-77 of the Statement of Claim and puts the Plaintiff

to the strict proof thereof.

51. JTIM expressly denies that it or (so far as JTIM is aware) MTI made any materially false, 

inaccurate or misleading representation or statement, which they knew or should have known to 

be false, inaccurate or misleading as assessed at the time such statement was made, or made any 

such statement with the intent to misrepresent to, or conceal from, persons in Ontario, the risks 

of smoking or exposure to second hand smoke as alleged.  In the alternative, JTIM denies that 

persons in Ontario relied on any such representation or statement to their detriment.
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52. JTIM further denies that it is responsible or liable for any statements or representations 

alleged to have been made by the RJR Companies.

53. Any statements made by JTIM or MTI must be assessed in the context of the 

circumstances, both general and specific, existing at the time of the particular statement.  The 

acts and omissions of the Federal Government form an important part of this context.  In this 

regard, in relation to the allegations contained in paragraph 72 of the Statement of Claim:

a) By the mid-1960’s the international and Canadian scientific and public health 

consensus was that lowering the tar yield of tobacco smoke was likely to reduce 

the incidence of tobacco related disease among smokers.  In this context, the 

Federal Government researched methods of reducing machine-measured tar 

yields, through its Less Hazardous Cigarette Programme, and gave directions, 

advice and/or made requests to the manufacturers to develop, manufacture, 

distribute and promote LTN products. 

b) Commercially available cigarettes in Canada have for decades been manufactured 

using varieties of tobacco leaf developed by or for the Federal Government in the 

context of its “Less Hazardous Cigarette Programme”.  These varieties contain 

elevated levels of nicotine.
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c) The protocol for standardized measurements of tar, nicotine and other smoke 

constituents used in Canada was selected and recommended by the Federal 

Government.

d) The same or a comparable testing protocol was then used by the Federal 

Government as the basis for its publication at various times of “League Tables”, 

showing the machine measured standardized tar and nicotine yields of cigarette 

brands sold in Canada, and by the manufacturers, who in 1975, at the direction or 

request of the Federal Government, agreed to publish tar and nicotine yields on all 

cigarette packages and on advertising.  This was consistent with the position of 

the Federal Government that LTN products were likely to be less harmful to 

health than cigarettes with higher yields.

e) In the late 1970s, the Federal Government agreed with the manufacturers to 

express targets for the reduction of the “Sales Weighted Average Tar” yield of 

cigarettes.

f) Beginning in the late 1960s, the Federal Government also began to encourage 

smokers who did not want to quit smoking to select LTN products, by the 

publication of League Tables and otherwise.  As late as August 2003, Health 

Canada’s website continued to advise smokers that LTN cigarettes had been 

shown to present a lower risk of certain diseases than other cigarettes.
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g) At all material times, the Federal Government knew that such standardized results 

were not predictive of actual deliveries of tar and nicotine to any individual 

smoker, which might vary depending on individual smoking behaviour.  The 

Federal Government advised smokers in Canada of this.

h) The Federal Government did all these things despite knowing that some smokers 

who switch from cigarettes with higher machine-measured yields of tar and 

nicotine to LTN products may alter their smoking behaviour so as to compensate 

for reductions in taste and nicotine, and may thereby not achieve a proportionate 

reduction in their actual intake of tar and nicotine.

54. JTIM further notes that in 1964 the manufacturers, including MTI, entered into a 

Cigarette Advertising Code (the “Voluntary Code”), by which they agreed, among other things, 

to avoid any claims in advertising that smoking a particular brand of cigarettes might promote 

physical health or was better for health than any other brand.  The contents of the Voluntary 

Code were developed in consultation with and endorsed by the Federal Government and were 

subsequently amended from time to time, with the knowledge and approval of the Federal 

Government.  JTIM and (so far as JTIM is aware) MTI complied with the Voluntary Code at all 

material times and in all material respects.

55. In specific reply to the allegations in paragraphs 73 and 73.3 of the Statement of Claim,

JTIM denies that it, or (so far as JTIM is aware) MTI, have unlawfully suppressed scientific and 
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medical data or unlawfully acted on policies to withhold, alter or destroy research as alleged in 

the Statement of Claim.  

56. JTIM denies that it is responsible or liable for any acts or omissions alleged in paragraph 

73.3 of the Statement of Claim or the particulars related thereto concerning the RJR Companies.

57. In specific reply to the allegations in paragraphs 76-77 of the Statement of Claim, JTIM 

expressly denies that it or (so far as JTIM is aware) MTI, made any fraudulent, reckless or 

negligent representation or statement, as assessed at the time such statement was made, or made 

any such statement with the intent to induce persons in Ontario to use cigarettes or to commence 

smoking or to continue to smoke as alleged.  In the alternative, JTIM denies that persons in 

Ontario relied on such representation or statement to their detriment.

58. JTIM and (so far as JTIM is aware) MTI conducted its advertising, marketing or 

promotional campaigns in Ontario in the normal course of marketing and in material compliance 

with all legislation, regulations and directives of the Federal Government and the Province 

concerning such advertising, marketing and promotional campaigns that may have been in 

existence from time to time (at times when such advertising was permitted by law).  

59. JTIM denies that it is responsible or liable for any alleged advertising, marketing or 

promotional campaigns of the RJR Companies. 
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Alleged Breach of the Duty – Manufacturing or Promoting Products for Children and 
Adolescents

60. JTIM does not admit the existence of the duty to children and adolescents in Ontario in 

the terms alleged in paragraph 78 of the Statement of Claim.

61. JTIM and (so far as JTIM is aware) MTI have complied in all material respects with all 

common law, equitable and statutory duties and obligations, as they existed from time to time, 

owed to persons in Ontario.  JTIM specifically denies each and every allegation set forth in 

paragraphs 79-85 of the Statement of Claim.  Any alleged act or omission of MTI or JTIM must 

be assessed in the context of the circumstances, both general and specific, existing at the time.

62. With respect to the allegations contained in paragraphs 79-85, JTIM notes that:

a) JTIM believes that children and adolescents should not smoke.  It is committed to 

youth smoking prevention.  JTIM supports and has long supported programs by 

the Federal Government and the Province to educate children and adolescents 

about the potential risks of smoking and to dissuade them from starting to smoke.  

Neither JTIM nor (so far as JTIM is aware) MTI has promoted cigarettes to 

children and adolescents; nor has JTIM or (so far as JTIM is aware) MTI sought 

to undermine the Federal Government’s initiatives in the area of youth smoking 

prevention.

b) At all material times, JTIM and (so far as JTIM is aware) MTI have distributed 

and promoted their products in Ontario in material compliance with all applicable 
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laws, regulations and directives of both the Federal Government and the Province 

with respect to the age of persons to whom cigarettes may be lawfully sold or 

furnished in Ontario.  The federal and provincial legal age for the purchase and 

sale of tobacco products has varied over time.  From 1908 to 1994, the federal 

legal age for the purchase and sale of cigarettes was 16 years of age.  The federal 

legal age was raised to 18 years of age in 1994 and remains 18 years of age today.  

The provincial legal age in Ontario is 19 years of age.  Prior to 1994, the 

provincial legal age was 18 years of age.

c) Advertising and promotion for tobacco products do not, in any event, play any 

significant role in why minors smoke.  Youth smoking needs to be seen in the 

broader context of adolescent behaviour.

d) Nevertheless, in recognition of societal concerns over tobacco advertising and 

promotion, the Voluntary Code entered into by the manufacturers, including MTI, 

in 1964 prohibited the advertising and promotion of cigarettes to minors, provided 

that models appearing in tobacco advertisements be at least 25 years old, forbade 

the use of athletes and celebrities in such advertising and required that posters and 

billboards advertising tobacco products should not appear in the vicinity of 

schools.  These rules were maintained and/or tightened in subsequent iterations of 

the Voluntary Code, with the knowledge and approval of the Federal 
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Government.  JTIM and (so far as JTIM is aware) MTI complied with the 

Voluntary Code at all material times and in all material respects.

e) To the extent allegations are made regarding the improper sale of cigarettes to 

minors in Ontario, neither JTIM nor MTI was or is a retailer, and neither JTIM 

nor (so far as JTIM is aware) MTI has sold cigarettes directly to persons in 

Ontario.

Alleged Breaches of Statutory Duties and Obligations

63. JTIM and (so far as JTIM is aware) MTI have complied in all material respects with all 

applicable statutory duties and obligations, as they existed from time to time, owed to persons in 

Ontario.  JTIM specifically denies each and every allegation set forth in paragraphs 142-147 of 

the Statement of Claim.    

64. JTIM denies that it has materially breached the provisions of any of the statutes generally 

referenced in paragraphs 142-147 of the Statement of Claim, and puts the Plaintiff to the strict 

proof of the circumstances, timing and facts alleged to constitute breaches of same.  The 

allegations as pleaded in paragraphs 142-147 of the Statement of Claim do not set forth any 

legal, equitable or statutory duties or obligations known to law in Ontario and therefore do not 

disclose or support a cause of action under the Act.
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65. Any alleged breach of statutory duty or obligation must be assessed in the context of the 

circumstances, both general and specific, existing at the time.  JTIM pleads and relies upon the 

context as previously described in its Statement of Defence.

Alleged Conspiracy, Concert of Action and Common Design

66. JTIM denies the existence of any conspiracy, concert of action or common design as 

alleged in the Statement of Claim.  JTIM specifically denies each and every allegation set forth 

in paragraphs 86-116 and 128-134 of the Statement of Claim and puts the Plaintiff to the strict 

proof thereof. 

67. JTIM further denies that JTIM or (so far as JTIM is aware) MTI participated in, or was a 

member of, or a party to any conspiracy, concert of action or common design as alleged in the 

Statement of Claim and puts the Plaintiff to the strict proof thereof. 

68. JTIM further denies that JTIM or (so far as JTIM is aware) MTI engaged in any unlawful 

act or conduct as alleged in the Statement of Claim in furtherance of any alleged conspiracy, 

concert of action or common design and puts the Plaintiff to the strict proof thereof.

69. JTIM has only been in existence since on or about September 12, 1978.  JTIM could not 

have engaged, either in fact or in law, in any conspiracy, concert of action, common design or 

unlawful act or conduct alleged to have occurred prior to September 12, 1978.
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70. At all material times, JTIM and (so far as JTIM is aware) MTI acted lawfully in the 

advancement of their own legitimate commercial interests in material compliance with the 

legislation, regulations and directives of the Federal Government and the Province in effect from 

time to time.  JTIM denies that, at any material time, it or (so far as JTIM is aware) MTI engaged 

in any lawful or unlawful acts or conduct directed at, or for the purpose of causing injury to the 

Province or to persons in Ontario in circumstances where MTI or JTIM knew or ought to have 

known that injury to the Province or persons in Ontario was likely to occur.  JTIM further denies 

that any such injury was so caused.

71. JTIM and (so far as JTIM is aware) MTI participated in various meetings, conferences 

and communications from time to time with other manufacturers and with the Canadian Tobacco 

Manufacturers’ Council (“CTMC”).  Such meetings, conferences and communications were 

legitimate and appropriate, and did not constitute a conspiracy, concert of action, common design 

or result in the commission of any unlawful acts or conduct.

72. JTIM specifically denies that JTIM or (so far as JTIM is aware) MTI participated in, was 

a member of, or a party to any conspiracy, concert of action or common design to prevent the 

Province or persons in Ontario or other jurisdictions from acquiring knowledge of the potential 

risks of smoking cigarettes and/or to commit tobacco related wrongs, and puts the Plaintiff to the 

strict proof thereof.
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(i) Conspiracy Within The International Tobacco Industry

73. JTIM admits that representatives of JTIM (and as far as it is aware MTI) met and 

otherwise communicated with representatives of other cigarette manufacturers from time to time, 

including in the context of meetings of trade associations.  Such meetings and communications 

(as the case may be) have been commonplace across many manufacturing sectors for many 

years, were legitimate and appropriate, and did not constitute a conspiracy, concert of action or 

common design or result in the commission of any unlawful acts of conduct.

74. JTIM denies that it (and as far as it aware MTI) communicated with any other cigarette 

manufacturer or trade association for any unlawful purpose, or employing any unlawful means, 

or with the intent of injuring any person in Ontario. JTIM further denies that any unlawful acts 

were committed as a result of any communication between JTIM (or MTI) and any other person.

(ii) Conspiracy Within The Canadian Tobacco Industry

75. With respect to the allegations at paragraphs 108-116 of the Statement of Claim

concerning alleged conspiracy and concerted action in Canada:

a) JTIM notes that the CTMC is a legitimate, non-profit trade organization of the 

sort that is commonplace in many industries.  The CTMC was founded in 1963 in 

response to a request by the Federal Government that the Canadian tobacco 

manufacturers create an ad hoc committee to represent the industry at that year’s 

National Conference on Smoking and Health.  Thereafter, the CTMC functioned 
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as a forum in which its members could exchange views and share information on 

the key issues facing the industry.  It also represented the Canadian manufacturers 

in discussions with the Federal Government from time to time.

b) JTIM denies that it or (so far as JTIM is aware) MTI, through the CTMC, has 

participated in, was a member of, or a party to any conspiracy or concert of action 

as alleged in the Statement of Claim.  JTIM denies that it or (so far as JTIM is 

aware) MTI, through the CTMC, has engaged in any unlawful act or conduct in 

furtherance of any such alleged conspiracy or concert of action.  JTIM denies that, 

so far as JTIM is aware, the CTMC has participated in, or was a member of, any 

such conspiracy or concert of action.

76. In the alternative, if there was any conspiracy, concert of action or common design as 

alleged in the Statement of Claim, which is specifically denied, such conspiracy, concert of 

action or common design was ineffective in preventing or delaying any of the Federal 

Government, the Province, or persons in Ontario from acquiring knowledge of the potential risks 

of smoking cigarettes.

(iii) Alleged Conspiracy Within Corporate Groups 

77. JTIM denies the existence of any conspiracy, concert of action or common design as 

alleged in the Statement of Claim among those Defendants alleged to constitute the “RJR 

Group”.  JTIM specifically denies each and every allegation contained in paragraphs 128-134 of 

the Statement of Claim and puts the Plaintiff to the strict proof thereof.
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78. JTIM denies that it or (so far as JTIM is aware) MTI participated in, or was a member of, 

or a party to any conspiracy, concert of action or common design as alleged in the Statement of 

Claim with any or all of the Defendants alleged to constitute the “RJR Group”, and puts the 

Plaintiff to the strict proof thereof.

79. JTIM further denies that it or (so far as JTIM is aware) MTI engaged in any unlawful act 

or conduct in furtherance of any alleged conspiracy, concert of action or common design with 

any or all of the Defendants alleged to constitute the “RJR Group” and puts the Plaintiff to the 

strict proof thereof.

80. As previously outlined in this Statement of Defence, JTIM admits that during the period 

from its incorporation on September 12, 1978 to 1999, JTIM was a company related to the RJR 

Companies.  However, at all material times, JTIM was a separate legal entity responsible for 

manufacturing, distributing and promoting its products in Canada.  JTIM acknowledges that 

information and communications passed between JTIM and the RJR Companies from time to 

time in the normal course of intra group business, including information and communications 

with respect to smoking and health issues.  JTIM made use of such information and 

communications with the RJR Companies as it deemed appropriate in operating its own business 

and affairs in Canada.

81. JTIM denies that any information or communications with the RJR Companies was for 

any unlawful purpose and denies that any unlawful acts were committed as a result of any such 

information or communications.
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82. JTIM and (so far as JTIM is aware) MTI participated in various meetings, conferences 

and communications from time to time with the RJR Companies.  Such meetings, conferences 

and communications were legitimate and appropriate among related companies, and did not 

constitute a conspiracy, concert of action or common design or result in the commission of any 

unlawful acts or conduct.

83. With respect to the allegations at paragraphs 128-134 of the Statement of Claim, JTIM 

specifically denies that its smoking and health policies are or have been directed and coordinated 

by the RJR Companies through the means and methods alleged in those paragraphs of the 

Statement of Claim. JTIM further specifically denies that it unlawfully participated in the 

removal and destruction of smoking and health materials or unlawfully destroyed research 

relating to the biological activity of cigarettes as alleged in paragraph 133.3 of the Statement of 

Claim.

84. The awareness of the risks of smoking cigarettes by persons in Ontario was not reduced 

or adversely affected as a result of any meetings, conferences, or other communication between 

MTI or JTIM and either of the RJR Companies. 

85. Accordingly, JTIM denies that it is jointly and severally liable with any or all of the other 

Defendants, or any of the Defendants alleged to constitute the RJR Group, for the cost of health 

care benefits provided to insured persons in Ontario pursuant to section 4 of the Act as alleged in 

paragraph 148 of the Statement of Claim.
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The Role of the Federal Government

86. The Federal Government, which at all material times had a responsibility to promote and 

preserve the health and well-being of the people of Canada, was an active and prominent 

presence in the tobacco industry in Canada, directing, and otherwise influencing, the actions of 

the industry and shaping the views and behaviour of persons in Ontario.

87. The Federal Government and its officials working in its departments and agencies 

worked closely with the cigarette manufacturers, including MTI and JTIM, gave advice and 

directions and made various representations and requests to the cigarette manufacturers on 

smoking and health issues and with regard to the design, manufacture and promotion of their 

products.  The actions and conduct of the Federal Government occurred principally through 

Health Canada and Agriculture Canada and their respective predecessor departments and 

agencies.  The Federal Government was particularly active in relation to the information 

provided to the Canadian public, including the public in Ontario, about the potential risks of 

smoking.  Further, the Federal Government directed and advised the cigarette manufacturers in 

respect of their communications with persons in Ontario concerning the properties of cigarettes 

and the potential risks of smoking, including the form of printed warnings on packaging and 

other materials.

88. In furtherance of its role in the tobacco industry, and more particularly with respect to 

issues which are alleged in the Statement of Claim to have a relevance to consumers’ health, the 
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Federal Government implemented a number of operational programmes and engaged in 

numerous other operational activities from time to time, including:

a) Analysis of the potential risks of smoking, including the risks of “habituation”, 

“dependence” and “addiction”.

b) Monitoring and assessing the level of awareness of consumers in Canada, 

including those in Ontario, of the potential risks of smoking.

c) Considering the need to educate and advise consumers as to the properties of

cigarettes and to inform and/or remind those consumers of the potential risks of 

smoking.

d) Providing such education, advice and information and/or reminders at certain 

material times as was considered necessary.

e) Imposing taxes for the purpose of obtaining the majority of the revenue from the 

sale of cigarettes to consumers in Canada.

f) Giving advice, recommendations and directions to manufacturers of cigarettes as 

to whether printed warnings on packages of cigarettes and other advertising media 

were necessary or desirable.

g) Giving advice, recommendations and directions as to the form of such warnings.
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h) Giving advice, recommendations and directions to manufacturers of cigarettes on 

the form of packaging to be used by manufacturers.

i) Giving advice and recommendations to manufacturers of cigarettes in respect of 

the relevant codes or practices governing the advertising and promotion of 

cigarettes.

j) Research into the chemistry of tobacco smoke and fundamental research into 

potential smoking and health effects.

k) Research into and analysis of the chemical and physical composition of tobacco.

l) Since 1971, implementing the “Less Hazardous Cigarette Programme”, including 

the Delhi Tobacco and Health Bio-Assay Programme.

m) Developing and cultivating varieties of tobacco plant with elevated levels of 

nicotine and giving advice, recommendations and directions to cigarette 

manufacturers to use such varieties in cigarettes sold in Canada.

n) Advising the cigarette manufacturers to design, manufacture, distribute and 

promote LTN products and, indeed, taking a position of leadership in relation to 

the same in Canada.
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o) Giving advice, recommendations and directions to cigarette manufacturers 

regarding targets for the reduction of the “Sales Weighted Average Tar” yield of 

cigarettes.

p) At least until 2003, encouraging those smokers who did not want to quit to switch 

to LTN products, on the basis that these might be less harmful to health, and 

informing such smokers to avoid compensating if they did switch to such 

cigarettes.   

89. The acts and omissions of the Federal Government influenced the views and behaviour of 

persons in Canada, including Ontario, and had a significant effect on, among other things, the 

manner in which the manufacturers conducted their business and the contents and properties of 

the cigarettes that they manufactured, distributed and promoted in Canada, including Ontario.  

The standard(s) of care allegedly owed by the manufacturers to persons in Ontario and the 

reasonableness of the manufacturers’ conduct must be considered in light of these acts and 

omissions.

The Role of the Provincial Government

90. The Province was also involved in the activities of the tobacco industry in Ontario, 

including supervising, advising and directing the actions of the tobacco manufacturers in relation 

to the market for tobacco and tobacco products in Ontario.
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91. At all material times, the Province was aware of the potential serious health risks of 

smoking and the difficulty of giving up smoking.  At all material times, the Province was at least 

as aware of the potential risks of smoking as the manufacturers, including MTI and JTIM.

92. At all material times, the Province:

a) Permitted persons in Ontario to purchase and consume cigarettes.

b) Permitted the distribution, promotion and sale of cigarettes in Ontario by the 

manufacturers, including MTI and JTIM.

c) Licensed sellers of cigarettes in Ontario as part of the marketing system for 

cigarettes in Ontario.

d) Imposed taxes for the purpose of obtaining the revenue from the sale of cigarettes 

to persons in Ontario.

e) Cooperated with, and participated in, Federal Government tobacco initiatives and 

programs.

f) Directly and indirectly supported and promoted the agricultural cultivation and 

marketing of Ontario tobacco for use in the manufacture of Canadian cigarettes.

g) Had a duty to promote and preserve the health and well-being of the public in 

Ontario.
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h) Played an important role in educating persons in Ontario, and in particular 

children and adolescents, about the potential risks of smoking and in dissuading 

them from smoking or starting to smoke. 

93. The acts and omissions of the Province influenced the views and behaviour of persons in 

Ontario and had a significant effect on, among other things, the manner in which the 

manufacturers conducted their business, and the contents and properties of the cigarettes that 

they manufactured, distributed and promoted in Ontario.  The standard(s) of care allegedly owed 

by the manufacturers to persons in Ontario and the reasonableness of the manufacturers’ conduct 

must be considered in light of these acts and omissions.

The Cost of Health Care Benefits

94. Under the Act, the Province can only recover the cost of health care benefits caused or 

contributed to by a tobacco related wrong, which breach resulted in smoking of cigarettes or 

other tobacco products by, or exposure to, a specific and relevant population of insured persons 

in Ontario and which smoking or exposure actually caused or contributed to disease in such 

persons.  JTIM puts the Province to the strict proof of its claim for the cost of health care 

benefits.

95. JTIM denies that any population of insured persons who smoked cigarettes or were 

exposed to tobacco smoke started or continued to smoke or were exposed to tobacco smoke 

because of any breach of any common law, equitable or statutory duty or obligation owed by 

MTI or JTIM to persons in Ontario, which breach is expressly denied.  JTIM denies that the 
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Province is entitled to recover the cost of health care benefits resulting from smoking or 

exposure for any population of insured persons.

96. The Province is not entitled to claim for or recover the total cost of health care benefits

for a disease which can be caused by smoking cigarettes or exposure to tobacco smoke.  All of 

the diseases associated with smoking occur in non-smokers as well as smokers.  Not every case 

of such a disease that occurs in smokers results from smoking cigarettes or exposure to tobacco 

smoke.  The Province must prove, in relation to each disease, the cost of health care benefits that 

was actually caused or contributed to by smoking cigarettes or exposure to tobacco smoke.

97. The cost of health care benefits to be determined on an aggregate basis under section 

3(3)(a) of the Act includes only the cost of health care benefits provided after the date of the 

breach, which breach is expressly denied, resulting from smoking cigarettes or exposure to 

tobacco smoke.  Without limiting the generality of the foregoing, the cost of health care benefits

to be determined on an aggregate basis:

a) Must not include the cost of any health care benefits incurred before the date of 

the breach, which breach is expressly denied.

b) Must be determined in relation to the specific and relevant population of insured 

persons in Ontario, determined at the time of the breach, to whom the duty or 

obligation was owed and in relation to whom the duty or obligation was breached.
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c) Must be limited to the specific and relevant population of insured persons in 

Ontario during the period of the breach.

d) Must not include the cost of health care benefits for any non-tobacco related 

disease.

e) Must not include the cost of health care benefits for a disease resulting from 

exposure to tobacco products other than cigarettes.

98. The Province is not entitled to recover, on an aggregate basis for any population of 

insured persons, the cost of health care benefits that it would have incurred in any event.  JTIM 

denies that the Province has incurred any cost of health care benefits as a result of persons 

smoking cigarettes or being exposed to tobacco smoke in excess of any cost that the Province 

would have incurred in any event.

99. Further, the Province is not entitled to recover, on an aggregate basis for any population 

of insured persons, the cost of health care benefits that were not incurred by the Province, but 

were incurred, in whole or in part, by the Federal Government by means of transfer payments, 

funding arrangements, grants and shared cost programs.  The Province is not entitled to recover 

the cost of health care benefits which the Province has not actually incurred itself.

100. Further, taking into account sections 3(2) and 3(4) of the Act, the cost of health care 

benefits assessed against any Defendant under section 3(3) of the Act based upon that 

Defendant’s market share in cigarettes must be eliminated or reduced to the extent, inter alia, 
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that persons, events, factors or circumstances, other than the Defendant’s breach, caused or 

contributed to the smoking or exposure or to the disease or risk of disease in the population of 

insured persons.  Without limiting the generality of the foregoing, the cost of health care benefits

must be eliminated or reduced based upon:

a) The awareness of persons in the population during and after the period of the 

breach of the potential health risks of smoking.

b) The conscious and voluntary decisions by persons in Ontario to start smoking 

and/or to continue smoking notwithstanding the awareness of the potential health 

risks associated with smoking.

c) The actions and conduct of other persons and entities, including without 

limitation, the Federal Government and the Province, which may have influenced 

persons in Ontario to start smoking and/or to continue smoking during and after 

the period of the breach.

d) All other events, factors or circumstances which influenced persons in the 

population to start smoking and/or to continue smoking during and after the 

period of the breach.  

101. The Province has agreed to and accepted the manufacture, distribution, promotion and 

sale of cigarettes in Ontario.  As described above in paragraph 92, the Province’s acts and 

conduct in imposing taxes on the sale of cigarettes influenced the views and behaviour of 
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persons in Ontario.  The tax revenue received by the Province from the sale of cigarettes in 

Ontario has exceeded the cost of health care benefits resulting from smoking cigarettes or 

exposure to tobacco smoke.  The Province has not incurred the cost of any health care benefits

resulting from smoking cigarettes and/or exposure to tobacco smoke, since such costs have been 

fully paid from taxes on the sale of cigarettes in Ontario.

102. If the Plaintiff has incurred the cost of health care benefits as alleged or at all, which is 

denied, then the cause of the Plaintiff incurring such costs is a requirement of the statutes which 

have provided or are providing for health care in Ontario, including, without limitation, the 

Health Insurance Act, R.S.O. 1990, c. H.6, Charitable Institutions Act, R.S.O. 1990, c. C.9, 

Homemakers and Nurses Services Act, R.S.O. 1990, c. H. 10, Homes for the Aged and Rest 

Homes Act, R.S.O. 1990, c. H. 13, Independent Health Facilities Act, R.S.O. 1990, c. I. 3, Local 

Health System Integration Act, 2006, S.O. 2006, c. 4, Long-Term Care, 1994, S.O. 1994, c. 26,

Long-Term Care Homes Act, 2007, S.O. 2007, c. 8, Nursing Homes Act, R.S.O. 1990, c. N.7,

Ontario Drug Benefit Act, R.S.O 1990, c. O. 10 and Public Hospitals Act R.S.O. 1990, c. P. 40 

and predecessor statutes and regulations.

103. Further, and as already described, the acts and omissions of the Federal Government and 

the Province influenced the views and behaviour of persons in Ontario and had a significant 

effect on, among other things, the manner in which the manufacturers conducted their business, 

and the contents and properties of the cigarettes that they manufactured, distributed and 

promoted in Ontario.  The Plaintiff is not entitled to recover from JTIM the cost of health care 
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benefits resulting from such actions and conduct by the Federal Government and/or the Province 

or from compliance by the manufacturers with their advice, recommendations or directions.

104. JTIM says that the Plaintiff is precluded, by common law and equitable principles, from 

recovering the cost of health care benefits arising out of the consumption of cigarettes in Ontario

when the Plaintiff permitted (and benefited from) the sale of cigarettes with knowledge of the 

potential health risks.

105. JTIM pleads and relies upon the provisions of the Negligence Act, R.S.O. 1990, c. N. 1,

and the Limitations Act, 2002, S.O. 2002, c. 24.

Mitigation

106. JTIM says, in further answer to the whole of the Statement of Claim, the Plaintiff has 

mitigated the cost of health care benefits as aforesaid, and the cost of health care benefits has 

therefore been eliminated or reduced.  In the alternative, the Plaintiff has failed to mitigate such 

costs.

Relief Claimed

107. JTIM denies that the Plaintiff is entitled to the relief claimed, or any relief, and says that 

the action should be dismissed as against it with costs.
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STATEMENT OF DEFENCE OF THE DEFENDANT 

PHILIP MORRIS INTERNATIONAL INC. 
              

 

1. The defendant Philip Morris International Inc. (hereafter “PMI”) denies, or where 

applicable does not admit, the allegations made in the Amended Fresh as Amended Statement of 

Claim amended on April 26, 2016 (the “Statement of Claim”) by the plaintiff (“Ontario” or the 

“Province”), unless expressly admitted, and puts the Province to the strict proof thereof.   

2. PMI admits the allegations contained in paragraphs 8, 10-12, and 26-28 of the Statement 

of Claim. 
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3. PMI denies the allegations contained in paragraphs 1-7, 20, 29, 40-45, 48-72.3, 73-73.2, 

74-127, and 141-150 of the Statement of Claim. 

4. PMI has no knowledge in respect of the allegations contained in paragraphs 9, 13-19, 21-

25, 30-39, 46-47, 72.4-72.5, 73.3-73.4, 128-140, and 151 of the Statement of Claim. 

I. RELIEF CLAIMED 

5. PMI denies that the Province is entitled to the relief claimed in paragraph 1 of the 

Statement of Claim and that the Statement of Claim should be dismissed with costs. 

II. INTRODUCTION 

A. The Plaintiff and the Nature of the Case 

6. PMI denies the allegations in paragraphs 2-4 in the Statement of Claim and denies the 

Province’s ability to seek relief or recover the cost of health care benefits described in 

paragraph 1 of the Statement of Claim (the “Claimed Cost”) from PMI, except that PMI admits 

that this action is brought pursuant to the provisions of the Tobacco Damages and Health Care 

Costs Recovery Act, 2009, S.O. 2009 C.13 (the “Act”). 

7. PMI admits only that the Statement of Claim states the definitions referred to in 

paragraphs 5-6 of the Statement of Claim for the purposes of the Statement of Claim but not 

otherwise. 

B. The Defendants 

8. PMI denies the allegations in paragraph 7 of the Statement of Claim.  For clarification, 

PMI states that Rothmans Inc. amalgamated into Rothmans, Benson & Hedges Inc. (hereafter 

“RBH”) in 2009.    
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9. PMI admits the allegations in paragraph 8 of the Statement of Claim.  For clarification, 

PMI admits that RBH’s corporate headquarters are located at 1500 Don Mills Road, North York, 

Ontario. 

10. PMI has no knowledge of the allegations in paragraph 9 of the Statement of Claim and 

therefore denies the same. 

11. PMI admits that Altria Group Inc. was formerly known as Philip Morris Companies Inc. 

and is a Virginia corporation with offices at 6601 West Broad Street, Richmond, Virginia in the 

United States of America. 

12. PMI admits that Philip Morris USA Inc. (hereafter, collectively with its predecessors, 

“PM USA”) was formerly known as Philip Morris Inc. and is a Virginia corporation with offices 

at 6601 West Broad Street, Richmond, Virginia in the United States of America.  PMI further 

states that U.S.-sourced tobacco products manufactured by PM USA accounted for less than 

0.1% of all duty-paid cigarettes sold in Canada from the early 1960s until 1989, after which time 

U.S.-sourced products were no longer offered for sale in the Canadian duty-paid market.  

Further, tobacco products manufactured in the U.S. by PM USA for the Canadian duty-free 

market were provided for sale only to individuals leaving Canada and had to be taken out of the 

country immediately after purchase.  To the very limited extent that cigarettes manufactured by 

PM USA were ever offered for sale in Canada, PMI states that such cigarettes were at all 

material times a legal product sold in compliance with all applicable laws. 

13. PMI admits that it is a Virginia company with offices located at 120 Park Avenue in New 

York, New York in the United States of America. 
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14. PMI has no knowledge of the allegations in paragraphs 13-19 of the Statement of Claim 

and therefore denies the same. 

15. PMI denies the allegations in paragraph 20 of the Statement of Claim.  PMI further states 

that it is a holding company which has never engaged in the manufacture of tobacco products as 

defined in the Act and has never engaged in the promotion of tobacco products in Canada.  PMI 

further states that it has no knowledge as to the truth of the allegations made with respect to other 

defendants and therefore denies the same. 

16. PMI has no knowledge of the allegations in paragraphs 21-22 of the Statement of Claim 

and therefore denies the same. 

III. THE MANUFACTURE AND PROMOTION OF CIGARETTES SOLD IN 

ONTARIO 

A. Canadian Tobacco Companies 

The Defendant Rothmans Inc. 

17. PMI has no knowledge of the allegations in paragraph 23 of the Statement of Claim and 

therefore denies the same.  PMI states that Rothmans Inc. amalgamated into RBH in 2009.   

18. PMI has no knowledge of the allegations in paragraph 24 of the Statement of Claim and 

therefore denies the same. 

The Defendant Rothmans, Benson & Hedges Inc. 

19. PMI has no knowledge of the allegations in paragraph 25 of the Statement of Claim and 

therefore denies the same.   
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20. PMI admits that Benson & Hedges (Canada) Limited was incorporated in 1934 and that 

RBH was formed in 1986 by the amalgamation of Benson & Hedges (Canada) Inc. and 

Rothmans of Pall Mall Limited.  PMI also admits that Benson & Hedges (Canada) Ltd. (renamed 

Benson & Hedges (Canada) Inc. in 1979), at various times since 1950, manufactured and 

promoted cigarettes offered for sale in Ontario.   

21. PMI admits that RBH has, at various times since 1986, manufactured and promoted 

cigarettes offered for sale in Ontario.  PMI also admits that, between 1986 and 1989, RBH 

distributed in Canada a small amount of U.S.-sourced tobacco products manufactured by Philip 

Morris Incorporated (now Philip Morris USA Inc.), but these products accounted for less than 

0.1% of all duty-paid cigarettes sold in Canada during this time period.   

22. PMI admits that, at various times since 1950, RBH (or its predecessors) has 

manufactured and promoted cigarettes in Ontario and Canada under several brand names, 

including Rothmans and Benson & Hedges. 

23. PMI denies the allegations in paragraph 29 of the Statement of Claim.  PMI further states 

that between 1986 and March 2008, corporate entities related to Altria Group, Inc. maintained a 

40% shareholder interest in RBH.  Since September 2008, RBH has been an indirect wholly 

owned subsidiary of PMI.  PMI further states that it has had no corporate affiliation with PM 

USA or Altria Group, Inc. since a March 28, 2008 spinoff. 

The Defendant JTI-Macdonald Corp. 

24. PMI has no knowledge of the allegations in paragraphs 30-33 of the Statement of Claim 

and therefore denies the same. 
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The Defendant Imperial Tobacco Canada Limited 

25. PMI has no knowledge of the allegations in paragraphs 30-39 of the Statement of Claim 

and therefore denies the same. 

B. Multinational Tobacco Enterprises 

26. PMI denies the allegations in paragraphs 40-45 of the Statement of Claim.  PMI states 

additionally that paragraphs 40-45 of the Statement of Claim purport to collectively categorize 

separate entities as certain “Groups” or “Lead Companies”, and PMI denies that such 

characterization is accurate, proper or has any legal significance whatsoever relevant to the 

Province’s claims or the Province’s ability to seek relief or recover the Claimed Cost from PMI.  

PMI further states that, to the extent that companies have had policies in common with PMI in 

relation to smoking and health, such common policies were developed for appropriate business 

purposes and were lawful.  In further answer, PMI states that: 

(a) While it has had a corporate relationship over the years with RBH, at all material 

times, operating decisions were made in Canada by RBH, and RBH arrived at its 

own positions on smoking-related issues; 

(b) It never entered into a conspiracy or common design with the Defendants PM 

USA, Altria Group, Inc., or RBH, or any other defendant in this action; 

(c) It never acted in concert with the Defendants PM USA, Altria Group, Inc., or 

RBH, or any other defendant in this action; 

(d) RBH was never the agent of PMI; and 

(e) PMI never directed the activities of RBH or any other defendant in this action. 
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27. PMI has no knowledge of the allegations in paragraphs 46-47 of the Statement of Claim 

and therefore denies the same. 

IV. TOBACCO RELATED WRONGS COMMITTED BY THE DEFENDANTS 

 A. General 

28. PMI denies the allegations in paragraph 48 of the Statement of Claim, and states that it is 

a holding company which has never engaged in the manufacture of tobacco products as defined 

in the Act and has never engaged in the promotion of tobacco products in Canada.  Specifically, 

PMI denies that: 

(a) it has committed any tobacco related wrong, or breached any common law, 

equitable or statutory duty as alleged in the Statement of Claim or at all; 

(b) it manufactures or has manufactured a defective product; 

(c) it fails or has failed to warn, unlawfully sells or markets to children and 

adolescents or has ever done so; 

(d) it makes or has made any deceitful or negligent misrepresentations; 

(e) it contravenes or has contravened any consumer protection or competition 

legislation; or 

(f) it takes or has taken part in any conspiracy, concerted action or common design as 

alleged. 

PMI further states the following: 
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(g) At all times, PMI conducted itself in accordance with appropriate business 

practices and in compliance with the applicable common law, equitable and 

statutory duties governing its conduct;   

(h) In addition, a significant and growing proportion of the Canadian cigarette market 

is supplied by manufacturers other than those identified in the Claim. Specifically, 

manufacturers located on aboriginal reserves (the “Aboriginal Manufacturers”) 

produce, promote and provide cigarettes to numerous consumers across Canada.  

Vendors selling cigarettes produced by the Aboriginal Manufacturers routinely 

fail to collect the federal and provincial taxes applicable to sales to non-aboriginal 

purchasers, creating a substantial incentive for non-aboriginal to purchase 

cigarettes from these manufacturers instead of the manufacturers identified in the 

Claim.  Additionally, cigarettes produced by the Aboriginal Manufacturers 

dominate the market for contraband cigarettes in Canada.  As a result, a 

significant fraction of the cigarettes consumed in Canada are not supplied by 

manufacturers identified in the Claim, but rather by the Aboriginal 

Manufacturers; and 

(i) In particular, PMI denies that any breach of duty by PMI caused persons in 

Ontario to start or continue to smoke cigarettes or be exposed to cigarette smoke 

from cigarettes manufactured or promoted by it; and 

(j) Without limiting the generality of the foregoing, PMI specifically denies that it 

has breached any common law, equitable or statutory duty or obligation owed to 

persons in Ontario as alleged in the Statement of Claim.  PMI specifically denies 

that any such alleged breach of duty or obligation caused any population of 
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insured persons to smoke cigarettes or to continue to smoke cigarettes.  PMI 

specifically denies that it committed any tobacco related wrong or acted in a 

manner that wrongfully caused any person in Ontario to smoke and/or continue 

smoking. 

B. Breaches of Common Law, Equitable or Statutory Duties or Obligations 

  The Defendants’ Knowledge 

29. PMI denies the allegations made in paragraphs 49-50 of the Statement of Claim.  PMI 

does admit that: 

(a) Cigarettes contain tobacco and nicotine occurs naturally in tobacco; 

(b) Nicotine, as found in cigarette smoke, has pharmacological effects; and 

(c) Nicotine in cigarette smoke is addictive and cigarette smoking is addictive. 

PMI further states that it has never manufactured cigarettes in Canada at any material time.  In 

admitting (a) to (c) above, PMI states that it can be difficult for smokers to quit smoking, but this 

should not deter smokers who want to quit from trying to do so.  PMI denies the allegations in 

paragraph 50 of the Statement of Claim to the extent that the term “addictive” is intended to 

assert that cigarette smokers are unable to quit smoking if they decide to do so. 

30. PMI admits that cigarette smoking causes or contributes to cancers of the lung, bronchus, 

trachea, larynx, pharynx, lip, esophagus, bladder, kidneys, and pancreas; leukemia; emphysema; 

chronic bronchitis; chronic airways obstruction; chronic obstructive pulmonary disease; coronary 

heart disease; peripheral vascular disease; and vascular disease.  PMI states that “cancer of the 

stomach,” “cancer of the nose,” and “cancer of the oral cavity” are relatively vague terms which 

might encompass a number of different and varied anatomical structures, but admits that 
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smoking causes cancer in certain of the anatomical structures associated with the stomach, nose, 

and mouth.  PMI denies that smoking causes or contributes to cancers of the liver, colon, rectum, 

or uterus, or to pulmonary circulatory disease or miscarriage.  PMI states that “fetal harm” is a 

relatively vague term which might encompass a number of different and varied anatomical 

structures, but admits that smoking is associated with an increased risk of placental abruption, 

premature birth, stillbirth, neonatal mortality, and intrauterine growth restriction; and that 

cigarette smoking causes lower infant birth weight in infants whose mothers were smokers 

during pregnancy.  PMI further states that many other factors, whether environmental, 

physiological, genetic, or based upon lifestyle choices, can also have harmful effects on 

pregnancy.  PMI acknowledges that the Surgeon General’s 2014 Report (entitled “The Health 

Consequences of Smoking – 50 Years of Progress”) concluded that there is sufficient evidence to 

infer a causal relationship between smoking and asthma and increased morbidity and general 

deterioration of health, but PMI’s position is that at this time, these conclusions are based on 

inadequate scientific support.  PMI further states that diseases caused or contributed to by 

cigarette smoking are complex and may be caused or contributed to by many different factors, 

whether environmental, physiological, genetic or based upon lifestyle choices.  With respect to 

environmental tobacco smoke (“ETS”) (referred to in the Statement of Claim as “second hand 

smoke”), PMI acknowledges that the Surgeon General’s 2006 Report (entitled “The Health 

Consequences of Involuntary Exposure to Tobacco Smoke”) concluded that there is sufficient 

evidence to infer a causal relationship between ETS and lung cancer, coronary heart disease, and 

cough in children, but PMI’s position is that at this time, these conclusions are based on 

inadequate scientific support.  PMI denies the remaining allegations in paragraph 51 of the 

Statement of Claim.   
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31. PMI denies the allegations in paragraphs 52-53 of the Statement of Claim.  PMI states 

that cigarette smoke contains numerous constituents, some of which are acknowledged by public 

health organizations, such as the U.S. Food and Drug Administration, Health Canada, and the 

International Agency for Research on Cancer, to be hazardous to health.  PMI further states that, 

at all material times, persons in Ontario have been aware of the potential health risks associated 

with smoking and of the fact that it may be difficult to stop smoking.  Further, at all material 

times, the federal government, the Province and the public health community have been aware of 

the potential health risks of smoking and of the fact that it may be difficult to stop smoking.  The 

actions of, and information provided by the federal government, the Province and the public 

health community have reinforced the awareness of persons in Ontario with respect to cigarette 

smoking and its potential risks.  At all material times, PMI had no materially greater awareness 

of the potential health risks associated with smoking and of the fact that it may be difficult to 

stop smoking, than did persons in Ontario, the federal government, the Province and the public 

health community. 

32. PMI denies the allegations in paragraph 54 of the Statement of Claim and repeats 

paragraphs 29 hereof. 

33. PMI denies the allegations in paragraph 55 of the Statement of Claim. 

Breach of Duty – Design and Manufacture 

34. PMI denies the allegations in paragraphs 56-62 of the Statement of Claim.  PMI has 

never breached any duty with respect to the design or manufacture of cigarettes as alleged or at 

all, nor has PMI made any misrepresentations with respect to tobacco products or their 

characteristics.  PMI states that it does not manufacture, advertise, market, distribute or sell 



 - 12 - 

 

cigarettes in Ontario.  In further answer, PMI states that at all material times, it has monitored the 

world-wide development of tobacco products, implemented all product modifications as 

appropriate, and ensured that its products were free of latent defects and fit for the purposes 

intended by the provincial and federal governments.  PMI repeats paragraphs 35-37 and 50 

hereof, and states that it complied with all applicable common law, equitable, and statutory 

duties that govern its conduct.  PMI further states the following: 

(a) To date, there are no technologically possible and commercially feasible features 

that could potentially reduce the harm of cigarette smoking that could have been 

incorporated into the design or manufacture of  traditional cigarettes that have not 

been so incorporated.  Notwithstanding its efforts and numerous advancements in 

scientific knowledge on the subject of smoking and health, no entity has yet been 

able to produce a commercially viable traditional cigarette that is free of health 

risks. 

(b) At all material times, the federal government has directed and supported the 

manufacture and sale of cigarettes in Canada, and set the standard of care required 

for cigarette manufacturers. As part of its direction and supervision of the 

cigarette industry, the federal government (among other things): 

(i) Researched and developed strains of tobacco which became effectively the 

only varieties available for use in Canadian cigarettes; 

(ii) Advised manufacturers on the necessity and efficacy of printed package 

warnings, as well as their content; and 
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(iii) Advised and directed manufacturers on the need to develop and promote 

lower-yield cigarettes. 

(c) Beginning in the 1950s, the government and public health community called for 

and otherwise encouraged the development and marketing of lower tar cigarettes.  

During this time, consumer demand also increased for lower tar cigarettes; 

(d) PMI cooperated with the government and health community and responded to 

consumer demand by developing lower tar cigarettes; 

(e) At all material times the Province had and undertook a program of informing 

children and adolescents within Ontario of the risks associated with the 

consumption of tobacco products, and if such persons have not been informed of 

such risks, which is denied, the Province failed to perform that program 

adequately; and 

(f) At all material times the Province alone had the obligation to enforce all relevant 

statutes and regulations pertaining to the sale of tobacco products to under-aged 

smokers, as defined from time to time by statutes or regulations, and failed to do 

so. 

 Breach of Duty to Warn 

35. PMI denies the allegations in paragraphs 63-70 of the Statement of Claim.  PMI pleads 

and relies on paragraph 34, 36-37 and 50 hereof and states that it complied with all common law, 

equitable and statutory duties that governed its conduct at all material times.  PMI states 

additionally that cigarettes sold in Canada by the manufacturers identified in the Statement of 

Claim were at all times labelled consistently with all applicable federal and provincial legislation 
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and regulations and with the voluntary advertising code.  Specifically, by 1972, the voluntary 

advertising code adopted by certain Canadian cigarette manufacturers required package warnings 

concerning the health risks of smoking.  Prior to 1972, representatives of the federal government 

had advised against package warnings concerning health risks, on the ground that such risks 

were already well-understood and written warnings would only confuse the public.  Package 

labels subsequently disclosed tar and nicotine levels by 1976.  Thereafter, health warnings on 

cigarette packaging became increasingly prominent, in accordance with increasing federal and 

provincial legislation and regulation.  By 2000, federal regulations required rotating graphic 

health warnings to cover at least 50% of cigarette packaging. 

 Breach of the Duty – Misrepresentation 

36. PMI denies the allegations made in paragraphs 71-72.3, 73-73.2, and 74-77 of the 

Statement of Claim and repeats paragraph 28 hereof.  PMI has never at any time made 

representations that were false and has never suppressed any such scientific and medical data.  

No representations were made by PMI at any time which were false or made with willful 

blindness or recklessness as to their truth or falsity.  Further, PMI states that it never represented 

that any tobacco products were less hazardous than any others, and that any tobacco products 

manufactured by PM USA and sold in Canada were labelled consistently with all applicable 

federal and provincial legislation and regulations and with the voluntary advertising code, to the 

extent that its products were ever subject to such legislation or regulation or to the voluntary 

advertising code.  PMI pleads and relies on paragraphs 34-35, 37 and 50 hereof.  PMI has no 

knowledge of the allegations in paragraphs 72.4, 72.5, 73.3, and 73.4 and therefore denies the 

same.    
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Breach of the Duty - Manufacturing or Promoting Products for Children and 

Adolescents 

37. PMI denies the allegations made in paragraphs 78-85 of the Statement of Claim.  PMI has 

never breached any duty to children or adolescents as alleged or at all, and denies that it targeted 

children or adolescents in its advertising or other activities.  PMI also pleads as follows: 

(a) At all material times the Province had and undertook a program of informing 

children and adolescents within Ontario of the risks associated with the 

consumption of tobacco products, and if such persons have not been informed of 

such risks, which is denied, the Province failed to perform that program 

adequately; and 

(b) At all material times the Province alone had the obligation to enforce all relevant 

statutes and regulations pertaining to the sale of tobacco products to under-aged 

smokers, as defined from time to time by statutes or regulations, and failed to do 

so. 

Conspiracy, Concert of Action and Common Design 

38. PMI denies the allegations in paragraph 86 of the Statement of Claim.  At no time did 

PMI enter into or engage in any conspiracy, concert of action or common design with other 

persons.  PMI further states that: 

(a) It conducts business in a highly regulated industry which leads, in some instances, 

to uniformity and consistency in the industry’s manufacturing, packaging and 

promotional activities; 
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(b) It conducted itself at all times in accordance with appropriate business practices 

and in compliance with any applicable common law, equitable, and statutory 

duties that governed its conduct; 

(c) In answer to the allegation that unlawful acts were committed by PMI in 

furtherance of an alleged conspiracy, PMI repeats paragraphs 1-37 hereof, and in 

particular, paragraphs 31-37 hereof; and 

(d) PMI states that it never conspired or acted in concert or with a common design 

with any of the Lead Companies or defendants.  Further, to the extent that other 

Lead Companies or defendants may have had policies in common with PMI in 

relation to smoking and health, those policies were developed for appropriate 

business purposes and were lawful.  PMI further states that the risks associated 

with smoking have been widely known in Ontario, as elsewhere, for over 50 

years, that information about the risks of smoking was communicated to persons 

in Ontario through a variety of sources and that PMI had no materially greater 

awareness of the potential health risks associated with smoking and of the fact 

that it may be difficult to stop smoking, than did persons in Ontario, the federal 

government, the Province and the public health community. 

(i) Conspiracy within the International Tobacco Industry 

39. PMI denies the allegations in paragraphs 87-107 of the Statement of Claim and repeats 

paragraph 38 hereof. 
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(ii) Conspiracy within the Canadian Tobacco Industry 

40. PMI denies the allegations in paragraphs 108-116 of the Statement of Claim and repeats 

paragraph 38 hereof. 

(iii) Conspiracy within Corporate Groups 

The Rothmans Group 

41. PMI denies the allegations in paragraphs 117-120 of the Statement of Claim and repeats 

paragraph 38 and refers to paragraph 42 hereof. 

 The Philip Morris Group 

42. PMI denies the allegations in paragraphs 121-127 of the Statement of Claim and repeats 

paragraph 38 hereof. 

 The RJR Group 

43. PMI has no knowledge of the allegations in paragraphs 128-134 of the Statement of 

Claim and therefore denies the same. 

The BAT Group 

44. PMI has no knowledge of the allegations in paragraphs 135-140 of the Statement of 

Claim and therefore denies the same. 

45. PMI denies the allegations in paragraph 141 of the Statement of Claim and repeats 

paragraph 38 hereof. 

Breach of Consumer Protection Act, 2002, the Competition Act and their 

Predecessor Statutes 

46. PMI denies the allegations at paragraphs 142-147 of the Statement of Claim and repeats 

paragraphs 28 and 34-38 hereof. 
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V. CONCLUSION 

47. PMI denies the allegations at paragraphs 148-150 of the Statement of Claim and repeats 

paragraphs 28 and 34-38 hereof. 

48. PMI has no knowledge of the allegations in paragraph 151 of the Statement of Claim and 

therefore denies the same. 

ANSWERS TO THE STATEMENT OF CLAIM AS A WHOLE 

A. GENERAL DEFENCES 

(i) No cause of action 

49. The Statement of Claim discloses no cause of action because: 

(a) There has been no pecuniary damage suffered by insured persons in respect of the 

“cost of health care benefits” as defined by the Act; 

(b) The statutory liability the Province is attempting to impose on the defendants in 

this action is an after the fact attempt to make actionable conduct that was not 

actionable when it occurred; 

(c) If the Claimed Cost was incurred as alleged or at all, which is denied, it was 

incurred by the federal government by means of transfer payments, conditional 

grants and shared cost programmes, and not by the Province; 

(d) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was incurred to provide services to insured persons that the 

Province was and is required to provide pursuant to Ontario’s Health Insurance 

Act, R.S.O. 1990, c. H.6, as amended, and any predecessor statutes; and 
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(e) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was caused by the conduct and acts or omissions of the federal 

government and of the Province. 

(ii) No breach of duty 

50. PMI repeats paragraph 15 hereof and states: 

(a) PMI never owed nor breached a duty to persons in Ontario; 

(b) PMI conducted itself at all times in accordance with appropriate business 

practices and in compliance with the common law, equitable and statutory duties 

that governed its conduct; and  

(c) At all materials times, the manufacture, sale, advertising and promotion of 

tobacco products in Ontario and throughout Canada has been supervised, 

regulated and controlled by the Province and the federal government.  The 

Province encouraged or participated in such supervision, regulation and control in 

Ontario either directly or indirectly through agreements, express or implied with 

the federal government.  Together the said governments have defined and 

delineated the duties of tobacco manufacturers in Canada including Ontario and 

have given advice, recommendations, directions and suggestions in relation to, 

inter alia: 

(i) The nature and scope of research into the properties of cigarettes to be 

undertaken by Canadian tobacco manufacturers; 

(ii) Whether warnings of the health risks and addictive character of cigarettes 

should be provided to consumers; 
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(iii) The content and placement of any such warnings to be provided; 

(iv) Product modifications, including the development, manufacture, 

promotion, distribution and sale of cigarettes containing lower amounts of 

tar and nicotine as measured by standard smoking machines; 

(v) Communications by Canadian manufacturers with consumers about the 

health risks and addictive character of cigarettes and their tar and nicotine 

content when measured by standard smoking machines; and 

(vi) The acceptability of the types of advertising and other forms of promotion 

that have been used in the past by Canadian manufacturers to promote the 

sale of their products. 

 (iii) No damage 

51. PMI states that the Province has (i) suffered no damage, and (ii) incurred none of the 

Claimed Cost, as a result of anything that the Province alleges in this action that PMI did or 

failed to do.  PMI further states that: 

(a) If PMI breached any duty, as alleged or at all, which is denied, no such breach  

caused or contributed to the Claimed Cost as alleged or at all; 

(b) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was caused by, without limitation, one or more of the following: 

(i) The requirement that the Province provide services to insured persons 

pursuant to the Ontario’s Health Insurance Act, R.S.O. 1990, c. H.6, as 

amended, and any predecessor statutes; 
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(ii) The conduct and acts or omissions of the federal government and of the 

Province; 

(iii) The conduct and acts or omissions of individual insured persons as further 

particularized herein; and 

(iv) Disease or risk of disease in individual insured persons unrelated to 

smoking cigarettes; 

(c) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost is exceeded by the tax revenue received by the Province from 

the sale of cigarettes in Ontario so that no cost is ultimately incurred by the 

Province; 

(d) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost is exceeded by monies received by the Province from the 

federal government by means of transfer payments, conditional grants and shared-

cost programmes for the purpose of funding the Claimed Cost so that no cost is 

ultimately incurred by the Province; and 

(e) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was inflated by overbilling, waste, abuse, neglect and other 

misconduct by various of the Province, persons involved in the administration and 

delivery of health care benefits and insured persons. 

 (iv) Causation 

52. PMI admits that smoking causes or contributes to disease.  These diseases are complex 

and may be caused or contributed to by many different factors, including genetics, stress, excess 
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weight, alcohol, environmental factors and other consumer products.  If PMI breached any 

duties, as alleged or at all, which is denied, no such breach caused or contributed to: 

(a) any tobacco related disease in any insured person; or 

(b) any increased risk of tobacco related disease in any insured person. 

 (v) Limitations 

53. PMI pleads and relies upon the provisions of the Limitations Act, 2002, S.O. 2002, c. 24, 

Sch. B, as amended, and any predecessor statutes, both in respect of the Province’s claim and in 

respect of the health care costs of those persons on which the Province’s claim is alleged to be 

based and calculated. 

B. DEFENCES ARISING OUT OF THE PROVINCE’S CONDUCT AND 

KNOWLEDGE 

 (i) General 

54. The Province’s claim to recover the Claimed Cost is subject to complete defences, by 

reason of information the Province knew or should have known, and the Province’s own 

conduct, including: 

(a) The Province’s knowledge of health risks associated with cigarette smoking; 

(b) The Province’s licensing and regulation of the production, manufacture and sale 

of cigarettes, including its failure to enforce or implement such regulation to the 

extent constitutionally permissible; 

(c) The Province’s voluntarily undertaking obligations to pay the cost of health care 

benefits allegedly caused or contributed to by cigarette smoking; 
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(d) The Province’s failure to establish or delay in developing, or both, policies and 

practices, including health care expenditures and taxation policies and practices, 

legislation and regulations, when the Province knew or should have known of the 

alleged risks and costs it alleges are caused or contributed to by cigarette smoking 

and ETS; 

(e) The Province’s failure to fund, develop and implement health promotion and 

smoking cessation practices and policies, when the Province knew or should have 

known of the alleged risks and costs it alleges are caused or contributed to by 

cigarette smoking and ETS; 

(f) The Province’s failure to take any steps prior to commencement of this action to 

attempt to recover the alleged cost of health care benefits by subrogation; 

(g) The Province’s delay in implementing and failure to enforce laws prohibiting the 

sale to and use of cigarettes by people under the legal age for purchasing them as 

defined by law from time to time; 

(h) The Province’s own decision to regulate many aspects of the tobacco business and 

to keep the largest portion of the proceeds from the sale of tobacco products; 

(i) The Province’s taxation of cigarettes in excess of the cost (if any) of health care 

benefits allegedly resulting from tobacco related disease or the risk thereof; and 

(j) The Province’s own breaches of its duty or duties to insured persons as 

particularized herein. 

55. Further, for decades Ontario has exercised its legislative and regulatory authority with 

respect to the sale, use and taxation of tobacco, and has either prohibited or regulated all 
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activities and conduct with respect to tobacco and its sale that it considered to be necessary, 

appropriate or desirable.  In this regard, PMI pleads and relies on the Minors’ Protection Act, 

R.S.O. 1990, c M.38 (superseded); Smoking in the Workplace Act, R.S.O. 1990, c S.13 

(superseded); the Public Vehicles Act, R.S.O. 1990, c P.54, s. 20; and the Smoke-Free Ontario 

Act, S.O. 1994, c. 10 and O. Reg. 48/06; the Tobacco Tax Act, R.S.O. 1990, c. T.10, as amended, 

and any predecessor statutes and regulations. 

56. At all material times, the sale, advertising, promotion and consumption of tobacco 

products have been legal in Ontario subject to certain exceptions and restrictions all of which 

have been fully complied with by PMI. 

57. At all material times, the Province, through its ministers, ministries, departments, 

servants and agents, has known as much regarding the material risks associated with smoking 

cigarettes and ETS as PMI. 

58. Despite its knowledge of risks associated with smoking cigarettes and ETS, the Province 

continued to license and regulate the production, manufacturing, advertising, promotion and sale 

of cigarettes in Ontario and to impose heavy taxation upon, inter alia, manufacturers, distributors 

and consumers of cigarettes. 

59. The Province benefits from the taxes imposed on and in relation to the sale of cigarettes 

in Ontario, which results in complete mitigation of the claim.  PMI pleads and relies on the 

Tobacco Tax Act, R.S.O. 1990, c. T.10, as amended, and any predecessor statutes. 

60. Despite its knowledge of risks associated with cigarette smoking and ETS, the Province 

took no steps to restrict or limit the sale of cigarettes save for restrictions on sale to persons 
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below a prescribed age and in that case, delayed in implementing such restrictions, and 

subsequently took no reasonable steps to enforce them.  PMI pleads and relies on the Smoke-

Free Ontario Act, S.O. 1994, c. 10 and O. Reg. 48/06, as amended, and any predecessor statutes. 

61. Despite its knowledge of risks associated with cigarette smoking, the Province 

voluntarily undertakes the obligation of paying for the costs of health care benefits including 

such costs it alleges are caused or contributed to by cigarette smoking and ETS and sets its 

taxation and health care policies accordingly. 

62. Despite its knowledge of risks associated with cigarette smoking, the Province, at all 

material times, permitted the sale and consumption of cigarettes in Ontario and derived 

substantial revenue therefrom.   

63. The Province is wrongfully attempting, by statute, to make conduct actionable which was 

not actionable at the time it occurred.  As a result and because the Province waited for decades to 

commence a claim, PMI pleads that the Province’s action should be dismissed on the basis of 

voluntary assumption of risk, laches, estoppel and the Limitations Act, 2002, S.O. 2002, c. 24, 

Sch. B, as amended, and any predecessor statutes. 

 (ii) Voluntary assumption of risk 

64. PMI repeats paragraphs 54-63 hereof and states that at all material times the Province has 

been aware of health risks associated with cigarette smoking and ETS.  Accordingly, the 

Province voluntarily assumes such risks, whatever their extent, in incurring the costs it alleges 

are caused or contributed to by cigarette smoking and ETS, and the Province is barred from 

recovering any of the Claimed Cost from PMI in this action by reason of its own actions and its 

voluntary assumption of risk.   
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 (iii) Contributory negligence 

65. PMI repeats paragraphs 54-63 hereof and states that if the Province has incurred the 

Claimed Cost as alleged or at all, which is denied, then the Claimed Cost was caused or 

contributed to, in whole or in part, by the acts or omissions of the federal government acting 

alone or as agent for or in concert with the Province, or due to the acts or omissions of the 

Province as pleaded herein, and not any act or omission of PMI.  PMI pleads and relies upon the 

Negligence Act, R.S.O. 1990, c. N.1, as amended, and any predecessor statutes. 

66. PMI repeats and relies on paragraphs 54-63 hereof and states that it was governments that 

decided many aspects of the tobacco business and who kept the largest portion of the proceeds 

from the sale of tobacco products.  To the extent insured persons, including under-aged persons, 

were not informed of the risks associated with smoking cigarettes or purchased low tar cigarettes 

as a result of a misrepresentation (all of which is denied), it is because the Province or the federal 

government, or both, failed to perform their obligations adequately. 

 (iv) The Province cannot profit from its wrongful conduct 

67. PMI repeats paragraphs 28-46 and 54-63 hereof and states that the Province is barred 

from recovering any damages or costs it has suffered, the existence of which is denied, as any 

damages or costs flowed from its participation as set out herein in conduct which the Province 

itself alleges in the Statement of Claim constituted breaches of duty.   

 (v) Legal and equitable bars 

68. PMI repeats paragraphs 54-63 hereof and states that by reason of the facts set out therein 

and the knowledge, conduct and delay of the Province and the prejudice thereby caused to PMI, 

the Province is barred in law and in equity from advancing the claims made in the Statement of 
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Claim against PMI.  PMI pleads and relies on the Health Insurance Act, R.S.O. 1990, c. H.6, as 

amended, and any predecessor statutes. 

 (vi) Mitigation 

69. PMI repeats paragraphs 54-63 hereof and states that if the Province has incurred the 

Claimed Cost, as alleged or at all, which is denied, the Province has failed to mitigate the 

Claimed Cost. 

C. DEFENCES ARISING OUT OF INDIVIDUAL CONDUCT 

 (i) General 

70. If the Province has incurred the Claimed Cost as alleged or at all, which is denied, the 

Claimed Cost was caused by, and the Province’s claim to recover the Claimed Cost is subject to 

complete defences by reason of the conduct of individual insured persons, including their 

voluntary decisions to commence or continue smoking with awareness of the associated risks. 

71. All of the insured persons who smoke or have smoked cigarettes were aware or had been 

warned of risks associated with smoking. 

72. Each insured person became aware or received warnings of risks associated with smoking 

by various means, including, without limitation, one or more of the following: 

(a) Warnings, including on the packaging of cigarettes, as required from time to time 

pursuant to federal and provincial legislation and regulations and voluntary codes 

of compliance by Canadian tobacco manufacturers; 

(b) Mandatory displays, signs and other warnings required by provincial legislation in 

premises where sales of cigarettes take place; 
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(c) Discussions and writing, including advertising, in all forms of media including 

newspapers, magazines, journals, television, movies and radio; 

(d) Education programmes including courses, seminars and lectures and educational 

literature and other media; 

(e) Oral and written warnings from physicians and other health practitioners; 

(f) Oral and written warnings from family members, friends and other acquaintances; 

and 

(g) The common general understandings and historical beliefs about adverse health 

consequences attributed to cigarette smoking dating back hundreds of years. 

73. By reason of the foregoing, PMI states that all of the insured persons who smoke or have 

smoked cigarettes were aware or had been warned of associated risks. 

74. Each of those insured persons who commenced or continued to smoke cigarettes did so 

with awareness of the risks associated with smoking, and each such insured person voluntarily 

consented to accept such risks. 

75. The cause in fact and in law of the commencement and continuation of the use of 

cigarettes by insured persons was a voluntary choice to smoke cigarettes with awareness of the 

associated risks.  PMI had and has no legal duty to such persons, or alternatively, no legal duty to 

such persons that has not been fulfilled. 

76. PMI denies that any insured persons began, continued, or were unable to cease smoking 

by reason of any of the alleged breaches of duty of PMI, or that any alleged breach of duty 
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caused or contributed to any alleged tobacco related disease or increased costs of tobacco related 

disease in any insured person. 

77. If the federal government did not act as an agent for or in concert with the Province, then 

to the extent insured persons were not adequately informed about the risks of smoking cigarettes 

or purchased low tar cigarettes as the result of a misrepresentation (all of which is denied), they 

did so as a result of the breach of duty owed to them by the federal government. 

78. Finally, to the extent the Province incurred health care costs due to smoking by insured 

persons, which is denied, the cost was caused by Aboriginal Manufacturers who breached duties 

owed to insured persons by the way they packaged and sold their products. 

 (ii) Voluntary assumption of risk 

79. PMI repeats paragraphs 70-78 hereof and states that at all material times individual 

insured persons were aware of health risks associated with cigarette smoking.  Accordingly, such 

persons voluntarily assumed such risks, whatever their extent, when they decided to commence 

and continue smoking. 

 (iii) Contributory negligence 

80. PMI repeats paragraphs 70-78 hereof and states that if the Province has incurred the 

Claimed Cost as alleged or at all, which is denied, then the Claimed Cost was caused or 

contributed to, in whole or in part, by the acts or omissions of individual insured persons as 

pleaded herein, and not any act or omission of PMI.  PMI pleads and relies upon the provisions 

of the Negligence Act, R.S.O. 1990, c. N.1, as amended, and any predecessor statutes. 
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  (iv) Legal and equitable bars 

81. PMI repeats paragraphs 70-78 hereof and states that by reason of the facts set out therein 

and the knowledge and conduct of insured persons and the prejudice thereby caused to PMI, the 

Province is barred at law and in equity from advancing the claims made in the Statement of 

Claim against PMI. 

  (v) Limitations 

82. PMI pleads and relies upon the provisions of the Limitations Act, 2002, S.O. 2002, c. 24, 

Sch. B, as amended, and any predecessor statutes, in respect of the claims of any individual 

insured person upon which the Province’s cause of action is alleged to rest. 

83. PMI pleads and relies upon the limitation provisions in the Competition Act, RSC 1985, 

c. C-34, as amended, and any predecessor statutes.   

  (vi) Mitigation 

84. PMI repeats paragraphs 70-78 hereof and states that if the Province has incurred the 

Claimed Cost as alleged or at all, which is denied, individual insured persons have failed to 

mitigate the Claimed Cost. 

RELIEF SOUGHT BY PMI 

85. In the circumstances, PMI submits that the Province’s claim should be dismissed, with 

costs.  
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STATEMENT OF DEFENCE OF THE DEFENDANT 

PHILIP MORRIS USA INC. 
              

 

1. The defendant Philip Morris USA Inc. (hereafter “PM USA”) denies, or where applicable 

does not admit, the allegations made in the Amended Fresh as Amended Statement of Claim 

amended on April 26, 2016 (the “Statement of Claim”) by the plaintiff (“Ontario” or the 

“Province”), unless expressly admitted, and puts the Province to the strict proof thereof.   

2. PM USA admits the allegations contained in paragraphs 10-12 and 26-27 of the 

Statement of Claim. 
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3. PM USA denies the allegations contained in paragraphs 1-6, 20, 29, 40-45, 48-72.1, 73, 

74-127, and 141-150 of the Statement of Claim. 

4. PM USA has no knowledge in respect of the allegations contained in paragraphs 7-9, 13-

19, 21-25, 28, 30-39, 46-47, 72.2-72.5, 73.1-73.4, 128-140, and 151 of the Statement of Claim. 

I. RELIEF CLAIMED 

5. PM USA denies that the Province is entitled to the relief claimed in paragraph 1 of the 

Statement of Claim and that the Statement of Claim should be dismissed with costs. 

II. INTRODUCTION 

A. The Plaintiff and the Nature of the Case 

6. PM USA denies the allegations in paragraphs 2-4 in the Statement of Claim and denies 

the Province’s ability to seek relief or recover the cost of health care benefits described in 

paragraph 1 of the Statement of Claim (the “Claimed Cost”) from PM USA, except that PM 

USA admits that this action is brought pursuant to the provisions of the Tobacco Damages and 

Health Care Costs Recovery Act, 2009, S.O. 2009 C.13 (the “Act”). 

7. PM USA admits only that the Statement of Claim states the definitions referred to in 

paragraphs 5-6 of the Statement of Claim for the purposes of the Statement of Claim but not 

otherwise. 

B. The Defendants 

8. PM USA has no knowledge of the allegations in paragraphs 7-9 of the Statement of 

Claim and therefore denies the same. 
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9. PM USA admits that Altria Group, Inc. was formerly known as Philip Morris Companies 

Inc. and is a Virginia corporation with offices at 6601 West Broad Street, Richmond, Virginia in 

the United States of America. 

10. PM USA admits that it was formerly known as Philip Morris Inc. and is a Virginia 

corporation with offices at 6601 West Broad Street, Richmond, Virginia in the United States of 

America.  PM USA further states that U.S.-sourced tobacco products manufactured by PM USA 

accounted for less than 0.1% of all duty-paid cigarettes sold in Canada from the early 1960s until 

1989, after which time U.S.-sourced products were no longer offered for sale in the Canadian 

duty-paid market.  Further, tobacco products manufactured in the U.S. by PM USA for the 

Canadian duty-free market were provided for sale only to individuals leaving Canada and had to 

be taken out of the country immediately after purchase.  To the very limited extent that cigarettes 

manufactured by PM USA were ever offered for sale in Canada, PM USA states that such 

cigarettes were at all material times a legal product sold in compliance with all applicable laws. 

11. PM USA admits that Philip Morris International Inc. (“PMI”) is a Virginia company with 

offices located at 120 Park Avenue in New York, New York in the United States of America. 

12. PM USA has no knowledge of the allegations in paragraphs 13-19 of the Statement of 

Claim and therefore denies the same. 

13. PM USA denies the allegations in paragraph 20 of the Statement of Claim.  PM USA 

states that it does not manufacture, advertise, market, distribute, or sell cigarettes in Ontario.  PM 

USA admits that U.S.-sourced tobacco products manufactured by PM USA (or its corporate 

predecessors) accounted for less than 0.1% of all duty-paid cigarettes sold in Canada from the 
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early 1960s until 1989, after which time U.S.-sourced products were no longer offered for sale in 

the Canadian duty-paid market.  Further, tobacco products manufactured in the U.S. by PM USA 

for the Canadian duty-free market were provided for sale only to individuals leaving Canada and 

had to be taken out of the country immediately after purchase.  To the very limited extent that 

cigarettes manufactured by PM USA were ever offered for sale in Canada, PM USA states that 

such cigarettes were at all material times a legal product sold in compliance with all applicable 

laws.  PM USA further states that it has no knowledge as to the truth of the allegations made 

with respect to other defendants and therefore denies the same. 

14. PM USA has no knowledge of the allegations in paragraphs 21-22 of the Statement of 

Claim and therefore denies the same. 

III. THE MANUFACTURE AND PROMOTION OF CIGARETTES SOLD IN 

ONTARIO 

A. Canadian Tobacco Companies 

The Defendant Rothmans Inc. 

15. PM USA has no knowledge of the allegations in paragraphs 23-24 of the Statement of 

Claim and therefore denies the same. 

The Defendant Rothmans, Benson & Hedges Inc. 

16. PM USA has no knowledge of the allegations in paragraph 25 of the Statement of Claim 

and therefore denies the same.   

17. PM USA admits that Benson & Hedges (Canada) Limited was incorporated in 1934 and 

that RBH was formed in 1986 by the amalgamation of Benson & Hedges (Canada) Inc. and 
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Rothmans of Pall Mall Limited.  PM USA also admits that Benson & Hedges (Canada) Ltd. 

(renamed Benson & Hedges (Canada) Inc. in 1979), at various times since 1950, manufactured 

and promoted cigarettes offered for sale in Ontario.   

18. PM USA admits that RBH has, at various times since 1986, manufactured and promoted 

cigarettes offered for sale in Ontario.  PM USA also admits that, between 1986 and 1989, RBH 

distributed in Canada a small amount of U.S.-sourced tobacco products manufactured by Philip 

Morris Incorporated (now PM USA), but these products accounted for less than 0.1% of all duty-

paid cigarettes sold in Canada during this time period.   

19. PM USA has no knowledge of the allegations in paragraph 28 and therefore denies the 

same. 

20. PM USA denies the allegations in paragraph 29 of the Statement of Claim.  PM USA 

further states that between 1986 and March 2008, corporate entities related to Altria Group, Inc. 

held a 40% shareholder interest in RBH.  PM USA further states that it and Altria Group, Inc. 

have had no corporate affiliation with PMI since a March 28, 2008 spinoff.  PM USA has no 

knowledge of the remaining allegations in paragraph 29 of the Statement of Claim and therefore 

denies the same. 

The Defendant JTI-Macdonald Corp. 

21. PM USA has no knowledge of the allegations in paragraphs 30-33 of the Statement of 

Claim and therefore denies the same. 
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The Defendant Imperial Tobacco Canada Limited 

22. PM USA has no knowledge of the allegations in paragraphs 30-39 of the Statement of 

Claim and therefore denies the same. 

B. Multinational Tobacco Enterprises 

23. PM USA denies the allegations in paragraphs 40-45 of the Statement of Claim.  PM USA 

states additionally that paragraphs 40-45 of the Statement of Claim purport to collectively 

categorize separate entities as certain “Groups” or “Lead Companies”, and PM USA denies that 

such characterization is accurate, proper or has any legal significance whatsoever relevant to the 

Province’s claims or the Province’s ability to seek relief or recover the Claimed Cost from PM 

USA.  PM USA further states that, to the extent that companies have had policies in common 

with PM USA in relation to smoking and health, such common policies were developed for 

appropriate business purposes and were lawful.  In further answer, PM USA states that: 

(a) While it has had a corporate relationship over the years with RBH, at all material 

times, operating decisions were made in Canada by RBH, and RBH arrived at its 

own positions on smoking-related issues; 

(b) It never entered into a conspiracy or common design with the Defendants PMI, 

Altria Group, Inc., or RBH, or any other defendant in this action; 

(c) It never acted in concert with the Defendants PMI, Altria Group, Inc., or RBH, or 

any other defendant in this action; 

(d) RBH was never the agent of PM USA; and 
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(e) PM USA never directed the activities of RBH or any other defendant in this 

action. 

24. PM USA has no knowledge of the allegations in paragraphs 46-47 of the Statement of 

Claim and therefore denies the same. 

IV. TOBACCO RELATED WRONGS COMMITTED BY THE DEFENDANTS 

 A. General 

25. PM USA states that PM USA has never manufactured tobacco products in Canada at any 

material time.  Furthermore, U.S.-sourced tobacco products manufactured by PM USA, 

accounted for less than 0.1% of all duty-paid cigarettes sold in Canada from the early 1960s until 

1989, after which time U.S.-sourced products were no longer offered for sale in the Canadian 

duty-paid market.  Further, tobacco products manufactured in the U.S. by PM USA for the 

Canadian duty-free market were provided for sale only to individuals leaving Canada and had to 

be taken out of the country immediately after purchase.  To the very limited extent that cigarettes 

manufactured by PM USA were ever offered for sale in Canada, PM USA states that such 

cigarettes were at all material times a legal product sold in compliance with all applicable laws.  

PM USA states that it has no knowledge as to the truth of the allegations made with respect to 

other Defendants and therefore denies the same.  PM USA denies the remaining allegations in 

paragraph 48 of the Statement of Claim.  Specifically, PM USA denies that: 

(a) it has committed any tobacco related wrong, or breached any common law, 

equitable or statutory duty as alleged in the Statement of Claim or at all; 

(b) it manufactures or has manufactured a defective product; 
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(c) it fails or has failed to warn, unlawfully sells or markets to children and 

adolescents or has ever done so; 

(d) it makes or has made any deceitful or negligent misrepresentations; 

(e) it contravenes or has contravened any consumer protection or competition 

legislation; or 

(f) it takes or has taken part in any conspiracy, concerted action or common design as 

alleged. 

PM USA further states the following: 

(g) At all times, PM USA conducted itself in accordance with appropriate business 

practices and in compliance with the applicable common law, equitable and 

statutory duties governing its conduct;   

(h) In addition, a significant and growing proportion of the Canadian cigarette market 

is supplied by manufacturers other than those identified in the Claim. Specifically, 

manufacturers located on aboriginal reserves (the “Aboriginal Manufacturers”) 

produce, promote and provide cigarettes to numerous consumers across Canada.  

Vendors selling cigarettes produced by the Aboriginal Manufacturers routinely 

fail to collect the federal and provincial taxes applicable to sales to non-aboriginal 

purchasers, creating a substantial incentive for non-aboriginal to purchase 

cigarettes from these manufacturers instead of the manufacturers identified in the 

Claim.  Additionally, cigarettes produced by the Aboriginal Manufacturers 

dominate the market for contraband cigarettes in Canada.  As a result, a 

significant fraction of the cigarettes consumed in Canada are not supplied by 
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manufacturers identified in the Claim, but rather by the Aboriginal 

Manufacturers; and 

(i) In particular, PM USA denies that any breach of duty by PM USA caused persons 

in Ontario to start or continue to smoke cigarettes or be exposed to cigarette 

smoke from cigarettes manufactured or promoted by it; and 

(j) Without limiting the generality of the foregoing, PM USA specifically denies that 

it has breached any common law, equitable or statutory duty or obligation owed to 

persons in Ontario as alleged in the Statement of Claim.  PM USA specifically 

denies that any such alleged breach of duty or obligation caused any population of 

insured persons to smoke cigarettes or to continue to smoke cigarettes. 

B. Breaches of Common Law, Equitable or Statutory Duties or Obligations 

  The Defendants’ Knowledge 

26. PM USA denies the allegations in paragraphs 49-50 of the Statement of Claim.  PM USA 

does admit that: 

(a) cigarettes contain· tobacco and nicotine occurs naturally in tobacco; 

(b) nicotine, as found in cigarette smoke, has pharmacological effects; and 

(c) nicotine in cigarette smoke is addictive and cigarette smoking is addictive. 

PM USA further states that it has never manufactured cigarettes in Canada at any material time.  

In admitting (a) to (c) above, PM USA states that it can be difficult for smokers to quit smoking, 

but this should not deter smokers who want to quit from trying to do so. PM USA denies the 
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allegations in paragraph 50 of the Statement of Claim to the extent that the term “addictive" is 

intended to assert that cigarette smokers are unable to quit smoking if they decide to do so. 

27. PM USA admits that cigarette smoking causes or contributes to cancers of the lung, 

bronchus, trachea, larynx, pharynx, lip, esophagus, bladder, kidneys, and pancreas; leukemia; 

emphysema; chronic bronchitis; chronic airways obstruction; chronic obstructive pulmonary 

disease; coronary heart disease; peripheral vascular disease; and vascular disease.  PM USA 

states that “cancer of the stomach,” “cancer of the nose,” and “cancer of the oral cavity” are 

relatively vague terms which might encompass a number of different and varied anatomical 

structures, but admits that smoking causes cancer in certain of the anatomical structures 

associated with the stomach, nose, and mouth.  PM USA denies that smoking causes or 

contributes to cancers of the liver, colon, rectum, or uterus, or to pulmonary circulatory disease 

or miscarriage.  PM USA states that “fetal harm” is a relatively vague term which might 

encompass a number of different and varied anatomical structures, but admits that smoking is 

associated with an increased risk of placental abruption, premature birth, stillbirth, neonatal 

mortality, and intrauterine growth restriction; and that cigarette smoking causes lower infant 

birth weight in infants whose mothers were smokers during pregnancy.  PM USA further states 

that many other factors, whether environmental, physiological, genetic, or based upon lifestyle 

choices, can also have harmful effects on pregnancy.  PM USA acknowledges that the Surgeon 

General’s 2014 Report (entitled “The Health Consequences of Smoking – 50 Years of Progress”) 

concluded that there is sufficient evidence to infer a causal relationship between smoking and 

asthma and increased morbidity and general deterioration of health, but PM USA’s position is 

that at this time, these conclusions are based on inadequate scientific support.  PM USA further 

states that diseases caused or contributed to by cigarette smoking are complex and may be 
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caused or contributed to by many different factors, whether environmental, physiological, 

genetic or based upon lifestyle choices.  With respect to environmental tobacco smoke (“ETS”) 

(referred to in the Statement of Claim as “second hand smoke”), PM USA acknowledges that the 

Surgeon General’s 2006 Report (entitled “The Health Consequences of Involuntary Exposure to 

Tobacco Smoke”) concluded that there is sufficient evidence to infer a causal relationship 

between ETS and lung cancer, coronary heart disease, and cough in children, but PM USA’s 

position is that at this time, these conclusions are based on inadequate scientific support.  PM 

USA denies the remaining allegations in paragraph 51 of the Statement of Claim.   

28. PM USA denies the allegations in paragraphs 52-53 of the Statement of Claim.  PM USA 

states that cigarette smoke contains numerous constituents, some of which are acknowledged by 

public health organizations, such as the U.S. Food and Drug Administration, Health Canada, and 

the International Agency for Research on Cancer, to be hazardous to health.  PM USA further 

states that, at all material times, persons in Ontario have been aware of the potential health risks 

associated with smoking and of the fact that it may be difficult to stop smoking.  Further, at all 

material times, the federal government, the Province and the public health community have been 

aware of the potential health risks of smoking and of the fact that it may be difficult to stop 

smoking.  The actions of, and information provided by the federal government, the Province and 

the public health community have reinforced the awareness of persons in Ontario with respect to 

cigarette smoking and its potential risks.  At all material times, PM USA had no materially 

greater awareness of the potential health risks associated with smoking and of the fact that it may 

be difficult to stop smoking, than did persons in Ontario, the federal government, the Province 

and the public health community. 
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29. PM USA denies the allegations in paragraph 54 of the Statement of Claim and repeats 

paragraphs 49-50 hereof. 

30. PM USA denies the allegations in paragraph 55 of the Statement of Claim. 

Breach of Duty – Design and Manufacture 

31. PM USA denies the allegations in paragraphs 56-62 of the Statement of Claim.  PM USA 

has never breached any duty with respect to the design or manufacture of cigarettes as alleged or 

at all, nor has PM USA made any misrepresentations with respect to tobacco products or their 

characteristics.  PM USA states that it does not manufacture, advertise, market, distribute or sell 

cigarettes in Ontario.  In further answer, PM USA states that at all material times, it (and its 

corporate predecessors) have monitored the world-wide development of tobacco products, 

implemented all product modifications as appropriate, and ensured that its products were free of 

latent defects and fit for the purposes intended by the provincial and federal governments.  PM 

USA repeats paragraphs 32-34 and 47 hereof, and states that it complied with all applicable 

common law, equitable, and statutory duties that govern its conduct.  PM USA further states the 

following: 

(a) Over the years, PM USA has modified its cigarette design and manufacturing 

processes for all of its cigarettes to generally reduce the levels of smoke 

constituents, including allegedly harmful constituents, of cigarette smoke. These 

modifications have included filtration, paper porosity/air dilution, and the use of 

reconstituted and/or expanded tobacco, among others; 

(b) To date, there are no technologically possible and commercially feasible features 

that could potentially reduce the harm of cigarette smoking that could have been 
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incorporated into the design or manufacture of  traditional cigarettes that have not 

been so incorporated.  Notwithstanding its efforts and numerous advancements in 

scientific knowledge on the subject of smoking and health, no entity has yet been 

able to produce a commercially viable traditional cigarette that is free of health 

risks. 

(c) At all material times, the federal government has directed and supported the 

manufacture and sale of cigarettes in Canada, and set the standard of care required 

for cigarette manufacturers. As part of its direction and supervision of the 

cigarette industry, the federal government (among other things): 

(i) Researched and developed strains of tobacco which became effectively the 

only varieties available for use in Canadian cigarettes; 

(ii) Advised manufacturers on the necessity and efficacy of printed package 

warnings, as well as their content; and 

(iii) Advised and directed manufacturers on the need to develop and promote 

lower-yield cigarettes. 

(d) Beginning in the 1950s, the government and public health community called for 

and otherwise encouraged the development and marketing of lower tar cigarettes.  

During this time, consumer demand also increased for lower tar cigarettes; 

(e) PM USA cooperated with the government and health community and responded 

to consumer demand by developing lower tar cigarettes; 
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(f) PM USA denies that it has ever stated in its advertising that “light” brands are 

“safer” than full-flavored brands; 

(g) At all material times the Province informed the public within Ontario of the risks 

associated with tobacco products; and 

(h) At all times the Province alone had the obligation to enforce all relevant statutes 

and regulations pertaining to the sale of tobacco products to under-aged smokers, 

as defined from time to time by statutes or regulations, and failed to do so; and 

(i) In further answer, PM USA admits that it has been unlawful to sell cigarettes to 

persons under a certain age.  Notwithstanding those laws, some persons under a 

certain age have smoked.  Further, PM USA has never targeted under-aged 

smokers or non-smokers. 

 Breach of Duty to Warn 

32. PM USA denies the allegations in paragraphs 63-70 of the Statement of Claim.  PM USA 

repeats paragraphs 31, 33-34 and 47 hereof and states that it complied with all common law, 

equitable and statutory duties that governed its conduct at all material times.  PM USA states 

additionally that cigarettes sold in Canada by the manufacturers identified in the Statement of 

Claim were at all times labelled consistently with all applicable federal and provincial legislation 

and regulations and with the voluntary advertising code.  Specifically, by 1972, the voluntary 

advertising code adopted by certain Canadian cigarette manufacturers required package warnings 

concerning the health risks of smoking.  Prior to 1972, representatives of the federal government 

had advised against package warnings concerning health risks, on the ground that such risks 

were already well-understood and written warnings would only confuse the public.  Package 
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labels subsequently disclosed tar and nicotine levels by 1976.  Thereafter, health warnings on 

cigarette packaging became increasingly prominent, in accordance with increasing federal and 

provincial legislation and regulation.  By 2000, federal regulations required rotating graphic 

health warnings to cover at least 50% of cigarette packaging. 

 Breach of the Duty – Misrepresentation 

33. PM USA denies the allegations in paragraphs 71-72.1, 73, and 74-77 of the Statement of 

Claim and repeats paragraph 48 hereof.  PM USA has never at any time made representations 

that were false and has never suppressed any such scientific and medical data.  No 

representations were made by PM USA at any time which were false or made with willful 

blindness or recklessness as to their truth or falsity.  Further, PM USA states that it never 

represented that any tobacco products were less hazardous than any others, and that any tobacco 

products manufactured by PM USA and sold in Canada were labelled consistently with all 

applicable federal and provincial legislation and regulations and with the voluntary advertising 

code, to the extent that its products were ever subject to such legislation or regulation or to the 

voluntary advertising code.  PM USA repeats paragraphs 31-32, 34 and 47 hereof.  PM USA has 

no knowledge of the allegations in paragraphs 72.2, 72.3, 72.4, 72.5, 73.1, 73.2, 73.3, and 73.4 

and therefore denies the same.    

Breach of the Duty - Manufacturing or Promoting Products for Children and 

Adolescents 

34. PM USA denies the allegations in paragraphs 78-85 of the Statement of Claim.  PM USA 

has never breached any duty to children or adolescents as alleged or at all, and denies that it 

targeted children or adolescents in its advertising or other activities.  PM USA also pleads as 

follows: 
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(a) At all material times the Province had and undertook a program of informing 

children and adolescents within Ontario of the risks associated with the 

consumption of tobacco products, and if such persons have not been informed of 

such risks, which is denied, the Province failed to perform that program 

adequately; and 

(b) At all material times the Province alone had the obligation to enforce all relevant 

statutes and regulations pertaining to the sale of tobacco products to under-aged 

smokers, as defined from time to time by statutes or regulations, and failed to do 

so. 

Conspiracy, Concert of Action and Common Design 

35. PM USA denies the allegations in paragraph 86 of the Statement of Claim.  At no time 

did PM USA enter into or engage in any conspiracy, concert of action or common design with 

other persons.  PM USA further states that: 

(a) It conducts business in a highly regulated industry which leads, in some instances, 

to uniformity and consistency in the industry’s manufacturing, packaging and 

promotional activities; 

(b) It conducted itself at all times in accordance with appropriate business practices 

and in compliance with any applicable common law, equitable, and statutory 

duties that governed its conduct; 

(c) In late 1953 and early 1954, representatives of the cigarette industry and tobacco 

growers based in the United States met to address scientific developments 

regarding smoking and health.  As a result of those meetings, of which the U.S. 
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Department of Justice received notice, the Tobacco Industry Research Committee, 

later known as the Council for Tobacco Research (“TIRC/CTR”), was formed to 

support and fund research.  An independent scientist of national repute was 

appointed as the Scientific Director as was an Advisory Board of distinguished 

scientists disinterested in the cigarette industry.  Over the years, the U.S. Surgeon 

General has cited more than 350 studies funded by TIRC/CTR starting with the 

1964 Surgeon General Report; 

(d) In answer to the allegation that unlawful acts were committed by PM USA in 

furtherance of an alleged conspiracy, PM USA repeats paragraphs 1-34 hereof, 

and in particular, paragraphs 28-34 hereof; and 

(e) PM USA states that it never conspired or acted in concert or with a common 

design with any of the Lead Companies or defendants.  Further, to the extent that 

other Lead Companies or defendants may have had policies in common with PM 

USA in relation to smoking and health, those policies were developed for 

appropriate business purposes and were lawful.  PM USA further states that the 

risks associated with smoking have been widely known in Ontario, as elsewhere, 

for over 50 years, that information about the risks of smoking was communicated 

to persons in Ontario through a variety of sources and that PM USA had no 

materially greater awareness of the potential health risks associated with smoking 

and of the fact that it may be difficult to stop smoking, than did persons in 

Ontario, the federal government, the Province and the public health community. 
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(i) Conspiracy within the International Tobacco Industry 

36. PM USA denies the allegations in paragraphs 87-107 of the Statement of Claim and 

repeats paragraph 35 hereof. 

(ii) Conspiracy within the Canadian Tobacco Industry 

37. PM USA denies the allegations in paragraphs 108-116 of the Statement of Claim and 

repeats paragraph 35 hereof. 

 (iii) Conspiracy within Corporate Groups 

The Rothmans Group 

38. PM USA denies the allegations in paragraphs 117-120 of the Statement of Claim and 

repeats paragraph 35 and refers to paragraph 39 hereof. 

The Philip Morris Group 

39. PM USA denies the allegations in paragraphs 121-127 of the Statement of Claim and 

repeats paragraph 35 hereof. 

The RJR Group 

40. PM USA has no knowledge of the allegations in paragraphs 128-134 of the Statement of 

Claim and therefore denies the same. 

The BAT Group 

41. PM USA has no knowledge of the allegations in paragraphs 135-140 of the Statement of 

Claim and therefore denies the same. 

42. PM USA denies the allegations in paragraph 141 of the Statement of Claim and repeats 

paragraph 35 hereof. 
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Breach of Consumer Protection Act, 2002, the Competition Act and their 

Predecessor Statutes 

43. PM USA denies the allegations at paragraphs 142-147 of the Statement of Claim and 

repeats paragraphs 25 and 31-35 hereof. 

V. CONCLUSION 

44. PM USA denies the allegations at paragraphs 148-150 of the Statement of Claim and 

repeats paragraphs 25 and 31-35 hereof. 

45. PM USA has no knowledge of the allegations in paragraph 151 of the Statement of Claim 

and therefore denies the same. 

ANSWERS TO THE STATEMENT OF CLAIM AS A WHOLE 

A. GENERAL DEFENCES 

  (i) No cause of action 

46. The Statement of Claim discloses no cause of action because: 

(a) There has been no pecuniary damage suffered by insured persons in respect of the 

“cost of health care benefits” as defined by the Act; 

(b) The statutory liability the Province is attempting to impose on the defendants in 

this action is an after the fact attempt to make actionable conduct that was not 

actionable when it occurred; 
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(c) If the Claimed Cost was incurred as alleged or at all, which is denied, it was 

incurred by the federal government by means of transfer payments, conditional 

grants and shared cost programmes, and not by the Province; 

(d) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was incurred to provide services to insured persons that the 

Province was and is required to provide pursuant to Ontario’s Health Insurance 

Act, R.S.O. 1990, c. H.6, as amended, and any predecessor statutes; and 

(e) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was caused by the conduct and acts or omissions of the federal 

government and of the Province. 

 (ii) No breach of duty 

47. PM USA repeats paragraph 13 hereof and states: 

(a) PM USA never owed nor breached a duty to persons in Ontario; 

(b) PM USA conducted itself at all times in accordance with appropriate business 

practices and in compliance with the common law, equitable and statutory duties 

that governed its conduct; and  

(c) At all materials times, the manufacture, sale, advertising and promotion of 

tobacco products in Ontario and throughout Canada has been supervised, 

regulated and controlled by the Province and the federal government.  The 

Province encouraged or participated in such supervision, regulation and control in 

Ontario either directly or indirectly through agreements, express or implied with 
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the federal government.  Together the said governments have defined and 

delineated the duties of tobacco manufacturers in Canada including Ontario and 

have given advice, recommendations, directions and suggestions in relation to, 

inter alia: 

(i) The nature and scope of research into the properties of cigarettes to be 

undertaken by Canadian tobacco manufacturers; 

(ii) Whether warnings of the health risks and addictive character of cigarettes 

should be provided to consumers; 

(iii) The content and placement of any such warnings to be provided; 

(iv) Product modifications, including the development, manufacture, 

promotion, distribution and sale of cigarettes containing lower amounts of 

tar and nicotine as measured by standard smoking machines; 

(v) Communications by Canadian manufacturers with consumers about the 

health risks and addictive character of cigarettes and their tar and nicotine 

content when measured by standard smoking machines; and 

(vi) The acceptability of the types of advertising and other forms of promotion 

that have been used in the past by Canadian manufacturers to promote the 

sale of their products. 
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 (iii) No damage 

48. PM USA states that the Province has (i) suffered no damage, and (ii) incurred none of the 

Claimed Cost, as a result of anything that the Province alleges in this action that PM USA did or 

failed to do.  PM USA further states that: 

(a) If PM USA breached any duty, as alleged or at all, which is denied, no such 

breach  caused or contributed to the Claimed Cost as alleged or at all; 

(b) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was caused by, without limitation, one or more of the following: 

(i) The requirement that the Province provide services to insured persons 

pursuant to the Ontario’s Health Insurance Act, R.S.O. 1990, c. H.6, as 

amended, and any predecessor statutes; 

(ii) The conduct and acts or omissions of the federal government and of the 

Province; 

(iii) The conduct and acts or omissions of individual insured persons as further 

particularized herein; and 

(iv) Disease or risk of disease in individual insured persons unrelated to 

smoking cigarettes; 

(c) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost is exceeded by the tax revenue received by the Province from 

the sale of cigarettes in Ontario so that no cost is ultimately incurred by the 

Province; 



- 23 - 

| 

(d) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost is exceeded by monies received by the Province from the 

federal government by means of transfer payments, conditional grants and shared-

cost programmes for the purpose of funding the Claimed Cost so that no cost is 

ultimately incurred by the Province; and 

(e) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was inflated by overbilling, waste, abuse, neglect and other 

misconduct by various of the Province, persons involved in the administration and 

delivery of health care benefits and insured persons. 

 (iv) Causation 

49. PM USA admits that smoking causes or contributes to disease.  These diseases are 

complex and may be caused or contributed to by many different factors, including genetics, 

stress, excess weight, alcohol, environmental factors and other consumer products.  If PM USA 

breached any duties, as alleged or at all, which is denied, no such breach caused or contributed 

to: 

(a) any tobacco related disease in any insured person; or 

(b) any increased risk of tobacco related disease in any insured person. 

 (v) Limitations 

50. PM USA pleads and relies upon the provisions of the Limitations Act, 2002, S.O. 2002, c. 

24, Sch. B, as amended, and any predecessor statutes, both in respect of the Province’s claim and 

in respect of the health care costs of those persons on which the Province’s claim is alleged to be 

based and calculated. 
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B. DEFENCES ARISING OUT OF THE PROVINCE’S CONDUCT AND 

KNOWLEDGE 

 (i) General 

51. The Province’s claim to recover the Claimed Cost is subject to complete defences, by 

reason of information the Province knew or should have known, and the Province’s own 

conduct, including: 

(a) The Province’s knowledge of health risks associated with cigarette smoking; 

(b) The Province’s licensing and regulation of the production, manufacture and sale 

of cigarettes, including its failure to enforce or implement such regulation to the 

extent constitutionally permissible; 

(c) The Province’s voluntarily undertaking obligations to pay the cost of health care 

benefits allegedly caused or contributed to by cigarette smoking; 

(d) The Province’s failure to establish or delay in developing, or both, policies and 

practices, including health care expenditures and taxation policies and practices, 

legislation and regulations, when the Province knew or should have known of the 

alleged risks and costs it alleges are caused or contributed to by cigarette smoking 

and ETS; 

(e) The Province’s failure to fund, develop and implement health promotion and 

smoking cessation practices and policies, when the Province knew or should have 

known of the alleged risks and costs it alleges are caused or contributed to by 

cigarette smoking and ETS; 
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(f) The Province’s failure to take any steps prior to commencement of this action to 

attempt to recover the alleged cost of health care benefits by subrogation; 

(g) The Province’s delay in implementing and failure to enforce laws prohibiting the 

sale to and use of cigarettes by people under the legal age for purchasing them as 

defined by law from time to time; 

(h) The Province’s own decision to regulate many aspects of the tobacco business and 

to keep the largest portion of the proceeds from the sale of tobacco products; 

(i) The Province’s taxation of cigarettes in excess of the cost (if any) of health care 

benefits allegedly resulting from tobacco related disease or the risk thereof; and 

(j) The Province’s own breaches of its duty or duties to insured persons as 

particularized herein. 

52. Further, for decades Ontario has exercised its legislative and regulatory authority with 

respect to the sale, use and taxation of tobacco, and has either prohibited or regulated all 

activities and conduct with respect to tobacco and its sale that it considered to be necessary, 

appropriate or desirable.  In this regard, PM USA pleads and relies on the Minors’ Protection 

Act, R.S.O. 1990, c M.38 (superseded); Smoking in the Workplace Act, R.S.O. 1990, c S.13 

(superseded); the Public Vehicles Act, R.S.O. 1990, c P.54, s. 20; and the Smoke-Free Ontario 

Act, S.O. 1994, c. 10 and O. Reg. 48/06; the Tobacco Tax Act, R.S.O. 1990, c. T.10, as amended, 

and any predecessor statutes and regulations. 
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53. At all material times, the sale, advertising, promotion and consumption of tobacco 

products have been legal in Ontario subject to certain exceptions and restrictions all of which 

have been fully complied with by PM USA. 

54. At all material times, the Province, through its ministers, ministries, departments, 

servants and agents, has known as much regarding the material risks associated with smoking 

cigarettes and ETS as PM USA. 

55. Despite its knowledge of risks associated with smoking cigarettes and ETS, the Province 

continued to license and regulate the production, manufacturing, advertising, promotion and sale 

of cigarettes in Ontario and to impose heavy taxation upon, inter alia, manufacturers, distributors 

and consumers of cigarettes. 

56. The Province benefits from the taxes imposed on and in relation to the sale of cigarettes 

in Ontario, which results in complete mitigation of the claim.  PM USA pleads and relies on the 

Tobacco Tax Act, R.S.O. 1990, c. T.10, as amended, and any predecessor statutes. 

57. Despite its knowledge of risks associated with cigarette smoking and ETS, the Province 

took no steps to restrict or limit the sale of cigarettes save for restrictions on sale to persons 

below a prescribed age and in that case, delayed in implementing such restrictions, and 

subsequently took no reasonable steps to enforce them.  PM USA pleads and relies on the 

Smoke-Free Ontario Act, S.O. 1994, c. 10 and O. Reg. 48/06, as amended, and any predecessor 

statutes. 

58. Despite its knowledge of risks associated with cigarette smoking, the Province 

voluntarily undertakes the obligation of paying for the costs of health care benefits including 



- 27 - 

| 

such costs it alleges are caused or contributed to by cigarette smoking and ETS and sets its 

taxation and health care policies accordingly. 

59. Despite its knowledge of risks associated with cigarette smoking, the Province, at all 

material times, permitted the sale and consumption of cigarettes in Ontario and derived 

substantial revenue therefrom.   

60. The Province is wrongfully attempting, by statute, to make conduct actionable which was 

not actionable at the time it occurred.  As a result and because the Province waited for decades to 

commence a claim, PM USA pleads that the Province’s action should be dismissed on the basis 

of voluntary assumption of risk, laches, estoppel and the Limitations Act, 2002, S.O. 2002, c. 24, 

Sch. B, as amended, and any predecessor statutes. 

 (ii) Voluntary assumption of risk 

61. PM USA repeats paragraphs 51-60 hereof and states that at all material times the 

Province has been aware of health risks associated with cigarette smoking and ETS.  

Accordingly, the Province voluntarily assumes such risks, whatever their extent, in incurring the 

costs it alleges are caused or contributed to by cigarette smoking and ETS, and the Province is 

barred from recovering any of the Claimed Cost from PM USA in this action by reason of its 

own actions and its voluntary assumption of risk.  PM USA further states that: 

(a) the Province has had knowledge of the health risks for over 50 years. Despite that 

knowledge, the Province and the federal government have continued to permit the 

sale of tobacco products in Ontario; 
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(b) PM USA’s activities over the last 50 years took place with the knowledge and 

consent of the governments, including the Province; and 

(c) relying on the Province's course of conduct, PM USA continued to make its 

tobacco products available for sale in Ontario in compliance with all applicable 

government direction until 1989. 

 (iii) Contributory negligence 

62. PM USA repeats paragraphs 51-60 hereof and states that if the Province has incurred the 

Claimed Cost as alleged or at all, which is denied, then the Claimed Cost was caused or 

contributed to, in whole or in part, by the acts or omissions of the federal government acting 

alone or as agent for or in concert with the Province, or due to the acts or omissions of the 

Province as pleaded herein, and not any act or omission of PM USA.  PM USA pleads and relies 

upon the Negligence Act, R.S.O. 1990, c. N.1, as amended, and any predecessor statutes. 

63. PM USA repeats and relies on paragraphs 51-60 hereof and states that it was 

governments that decided many aspects of the tobacco business and who kept the largest portion 

of the proceeds from the sale of tobacco products.  To the extent insured persons, including 

under-aged persons, were not informed of the risks associated with smoking cigarettes or 

purchased low tar cigarettes as a result of a misrepresentation (all of which is denied), it is 

because the Province or the federal government, or both, failed to perform their obligations 

adequately. 

 (iv) The Province cannot profit from its wrongful conduct 

64. PM USA repeats paragraphs 25-43 and 51-60 hereof and states that the Province is barred 

from recovering any damages or costs it has suffered, the existence of which is denied, as any 
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damages or costs flowed from its participation as set out herein in conduct which the Province 

itself alleges in the Statement of Claim constituted breaches of duty.   

 (v) Legal and equitable bars 

65. PM USA repeats paragraphs 51-60 hereof and states that by reason of the facts set out 

therein and the knowledge, conduct and delay of the Province and the prejudice thereby caused 

to PM USA, the Province is barred in law and in equity from advancing the claims made in the 

Statement of Claim against PM USA.  PM USA pleads and relies on the Health Insurance Act, 

R.S.O. 1990, c. H.6, as amended, and any predecessor statutes. 

  (vi) Mitigation 

66. PM USA repeats paragraphs 51-60 hereof and states that if the Province has incurred the 

Claimed Cost, as alleged or at all, which is denied, the Province has failed to mitigate the 

Claimed Cost. 

C. DEFENCES ARISING OUT OF INDIVIDUAL CONDUCT 

 (i) General 

67. If the Province has incurred the Claimed Cost as alleged or at all, which is denied, the 

Claimed Cost was caused by, and the Province’s claim to recover the Claimed Cost is subject to 

complete defences by reason of the conduct of individual insured persons, including their 

voluntary decisions to commence or continue smoking with awareness of the associated risks. 

68. All of the insured persons who smoke or have smoked cigarettes were aware or had been 

warned of risks associated with smoking. 



- 30 - 

| 

69. Each insured person became aware or received warnings of risks associated with smoking 

by various means, including, without limitation, one or more of the following: 

(a) Warnings, including on the packaging of cigarettes, as required from time to time 

pursuant to federal and provincial legislation and regulations and voluntary codes 

of compliance by Canadian tobacco manufacturers; 

(b) Mandatory displays, signs and other warnings required by provincial legislation in 

premises where sales of cigarettes take place; 

(c) Discussions and writing, including advertising, in all forms of media including 

newspapers, magazines, journals, television, movies and radio; 

(d) Education programmes including courses, seminars and lectures and educational 

literature and other media; 

(e) Oral and written warnings from physicians and other health practitioners; 

(f) Oral and written warnings from family members, friends and other acquaintances; 

and 

(g) The common general understandings and historical beliefs about adverse health 

consequences attributed to cigarette smoking dating back hundreds of years. 

70. By reason of the foregoing, PM USA states that all of the insured persons who smoke or 

have smoked cigarettes were aware or had been warned of associated risks. 

71. Each of those insured persons who commenced or continued to smoke cigarettes did so 

with awareness of the risks associated with smoking, and each such insured person voluntarily 

consented to accept such risks. 
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72. The cause in fact and in law of the commencement and continuation of the use of 

cigarettes by insured persons was a voluntary choice to smoke cigarettes with awareness of the 

associated risks.  PM USA had and has no legal duty to such persons, or alternatively, no legal 

duty to such persons that has not been fulfilled. 

73. PM USA denies that any insured persons began, continued, or were unable to cease 

smoking by reason of any of the alleged breaches of duty of PM USA, or that any alleged breach 

of duty caused or contributed to any alleged tobacco related disease or increased costs of tobacco 

related disease in any insured person. 

74. If the federal government did not act as an agent for or in concert with the Province, then 

to the extent insured persons were not adequately informed about the risks of smoking cigarettes 

or purchased low tar cigarettes as the result of a misrepresentation (all of which is denied), they 

did so as a result of the breach of duty owed to them by the federal government. 

75. Finally, to the extent the Province incurred health care costs due to smoking by insured 

persons, which is denied, the cost was caused by Aboriginal Manufacturers who breached duties 

owed to insured persons by the way they packaged and sold their products. 

 (ii) Voluntary assumption of risk 

76. PM USA repeats paragraphs 67-75 hereof and states that at all material times individual 

insured persons were aware of health risks associated with cigarette smoking.  Accordingly, such 

persons voluntarily assumed such risks, whatever their extent, when they decided to commence 

and continue smoking. 
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 (iii) Contributory negligence 

77. PM USA repeats paragraphs 67-75 hereof and states that if the Province has incurred the 

Claimed Cost as alleged or at all, which is denied, then the Claimed Cost was caused or 

contributed to, in whole or in part, by the acts or omissions of individual insured persons as 

pleaded herein, and not any act or omission of PM USA.  PM USA pleads and relies upon the 

provisions of the Negligence Act, R.S.O. 1990, c. N.1, as amended, and any predecessor statutes. 

  (iv) Legal and equitable bars 

78. PM USA repeats paragraphs 67-75 hereof and states that by reason of the facts set out 

therein and the knowledge and conduct of insured persons and the prejudice thereby caused to 

PM USA, the Province is barred at law and in equity from advancing the claims made in the 

Statement  of Claim against PM USA. 

  (v) Limitations 

79. PM USA pleads and relies upon the provisions of the Limitations Act, 2002, S.O. 2002, c. 

24, Sch. B, as amended, and any predecessor statutes, in respect of the claims of any individual 

insured person upon which the Province’s cause of action is alleged to rest. 

80. PM USA pleads and relies upon the limitation provisions in the Competition Act, RSC 

1985, c. C-34, as amended, and any predecessor statutes.   

  (vi) Mitigation 

81. PM USA repeats paragraphs 67-75 hereof and states that if the Province has incurred the 

Claimed Cost as alleged or at all, which is denied, individual insured persons have failed to 

mitigate the Claimed Cost. 
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RELIEF SOUGHT BY PM USA 

82. In the circumstances, PM USA submits that the Province’s claim should be dismissed, 

with costs. 
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1. The defendants Rothmans Inc. and Rothmans, Benson & Hedges Inc. (which have 

amalgamated with each other under the name Rothmans, Benson & Hedges Inc. - hereafter 

“RBH Inc.”) deny, or where applicable do not admit, the allegations made in the Fresh as 

Amended Statement of Claim, amended on April 26, 2016 (the “Statement of Claim”) by the 

plaintiff (“Ontario” or the “Province”), unless expressly admitted, and put the Province to the 

strict proof thereof.   

2. RBH Inc. admits the allegations contained in paragraphs 8, 12, and 26-28 of the 

Statement of Claim. 

3. RBH Inc. denies the allegations contained in paragraphs 2-7, 20-22, 23, 25, 29, 

40-45, 48-127, and 141-150 of the Statement of Claim. 

4. RBH Inc. has no knowledge in respect of the allegations contained in paragraphs 

9-11, 13-19, 24, 30-39, 46-47, 128-140, and 151 of the Statement of Claim. 

I. RELIEF CLAIMED 

5. RBH Inc. denies that the Province is entitled to the relief claimed in paragraph 1 

of the Statement of Claim and says that this action should be dismissed with costs. 
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II. INTRODUCTION 

A. The Plaintiff and the Nature of the Case 

6. RBH Inc. denies the allegations in paragraphs 2-4 in the Statement of Claim and 

denies the Province’s ability to seek relief or recover the cost of health care benefits described in 

paragraph 1 of the Statement of Claim (the “Claimed Cost”) from RBH Inc., except that RBH 

Inc. admits that this action is brought pursuant to the provisions of the Tobacco Damages and 

Health Care Costs Recovery Act, 2009, S.O. 2009, C.13 (the “Act”). 

7. RBH Inc. admits only that the Statement of Claim states the definitions referred to 

in paragraphs 5-6 of the Statement of Claim for the purposes of the Statement of Claim but not 

otherwise. 

B. The Defendants 

8. RBH Inc. denies the allegations in paragraph 7 of the Statement of Claim.  For 

clarification, RBH Inc. states that Rothmans Inc. amalgamated into RBH Inc. in 2009.    

9. RBH Inc. admits the allegations in paragraph 8 of the Statement of Claim.  For 

clarification, RBH Inc. admits that its corporate headquarters are located at 1500 Don Mills 

Road, North York, Ontario. 

10. RBH Inc. has no knowledge of the allegations in paragraphs 9-11 of the statement 

of Claim and therefore denies the same. 
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11. RBH Inc. admits that Philip Morris International Inc. is a Virginia company with 

offices located at 120 Park Avenue in New York, New York. 

12. RBH Inc. has no knowledge of the allegations in paragraphs 13-19 of the 

Statement of Claim and therefore denies the same. 

13. RBH Inc. admits that, at various times since 1950, cigarettes that it has 

manufactured and promoted have been offered for sale in Ontario, but has no knowledge as to 

the other defendants in paragraph 20 and therefore denies the same. 

14. RBH Inc. denies the allegations in paragraphs 21-22 of the Statement of Claim. 

III. THE MANUFACTURE AND PROMOTION OF 

CIGARETTES SOLD IN ONTARIO 

A. Canadian Tobacco Companies 

(i) The Defendant Rothmans Inc. 

15. RBH Inc. admits that Rothmans of Pall Mall Canada Limited was incorporated in 

1956 and that in 1985, Rothmans of Pall Mall Canada Limited changed its name to Rothmans 

Inc.  At the same time, Rothmans Inc. became a holding company and its tobacco business was 

transferred to its wholly-owned subsidiary, Rothmans of Pall Mall Limited.  RBH Inc. further 

states that Rothmans Inc. amalgamated into RBH Inc. in 2009.  RBH Inc. has no knowledge as to 

the remaining allegations in paragraph 23 of the Statement of Claim and therefore denies the 

same. 
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16. RBH Inc. has no knowledge of the allegations in paragraph 24 of the Statement of 

Claim and therefore denies the same. 

(ii) The Defendant Rothmans, Benson & Hedges Inc. 

17. RBH Inc. admits that Rothmans of Pall Mall Limited acquired the tobacco 

business of Rothmans Inc. in 1985.  RBH Inc. also admits that Rothmans of Pall Mall, at various 

times, manufactured and promoted cigarettes offered for sale in Ontario.  RBH Inc. denies the 

remaining allegations in paragraph 25.   

18. RBH Inc. admits that Benson & Hedges (Canada) Limited was incorporated in 

1934 and that RBH Inc. was formed in 1986 by the amalgamation of Benson & Hedges (Canada) 

Inc. and Rothmans of Pall Mall Limited.  RBH Inc. also admits that Benson & Hedges (Canada) 

Ltd. (renamed Benson & Hedges (Canada) Inc. in 1979), at various times since 1950, 

manufactured and promoted cigarettes offered for sale in Ontario.   

19. RBH Inc. admits that it has, at various times since 1986, manufactured and 

promoted cigarettes offered for sale in Ontario.  RBH Inc. also admits that, between 1986 and 

1989, it distributed in Canada, including in Ontario, a small amount of U.S.-sourced tobacco 

products manufactured by Philip Morris Incorporated (now Philip Morris USA Inc.), but these 

products accounted for less than 0.1% of all duty-paid cigarettes sold in Canada during this time 

period.   
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20. RBH Inc. admits that, at various times since 1950, it (or its predecessors) has 

manufactured and promoted cigarettes in Ontario and Canada under several brand names, 

including Rothmans and Benson & Hedges. 

21. RBH Inc. denies the allegations in paragraph 29 of the Statement of Claim.  RBH 

Inc. further states that between 1986 and July 2008, Rothmans Inc. maintained a 60% 

shareholder interest in RBH Inc.  Between 1986 and March 2008, corporate entities related to 

Altria Group, Inc. maintained a 40% shareholder interest in RBH Inc.  Since September 2008, 

RBH Inc. has been an indirect wholly owned subsidiary of Philip Morris International Inc. 

(iii) The Defendant JTI-Macdonald Corp. 

22. RBH Inc. has no knowledge of the allegations in paragraphs 30-33 of the 

Statement of Claim and therefore denies the same. 

(iv) The Imperial Tobacco Canada Limited 

23. RBH Inc. has no knowledge of the allegations in paragraphs 30-39 of the 

Statement of Claim and therefore denies the same. 

B. Multinational Tobacco Enterprises 

24. RBH Inc. denies the allegations in paragraphs 40-45 of the Statement of Claim.  

RBH Inc. states additionally that paragraphs 40-45 of the Statement of Claim purport to 

collectively categorize separate entities as certain “Groups” or “Lead Companies”, and RBH Inc. 
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denies that such characterization is accurate, proper or has any legal significance whatsoever 

relevant to the Province’s claims or the Province’s ability to seek relief or recover the Claimed 

Cost from RBH Inc. 

25. RBH Inc. has no knowledge of the allegations in paragraphs 46-47 of the 

Statement of Claim and therefore denies the same. 

IV. TOBACCO RELATED WRONGS COMMITTED BY THE DEFENDANTS 

A. General 

26. RBH Inc. admits that, at various times since 1950, cigarettes that it has 

manufactured and promoted have been offered for sale in Ontario, but denies that: 

(a) it has committed any tobacco related wrong, or breached any common law, 

equitable or statutory duty as alleged in the Statement of Claim or at all; 

(b) it manufactures or has manufactured a defective product; 

(c) it fails or has failed to warn, unlawfully sells or markets to children and 

adolescents or has ever done so; 

(d) it makes or has made any deceitful or negligent misrepresentations; 
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(e) it contravenes or has contravened any consumer protection or competition 

legislation; or 

(f) it takes or has taken part in any conspiracy, concerted action or common design as 

alleged. 

27. RBH Inc. further states the following: 

(a) RBH Inc., through predecessor companies, has been manufacturing tobacco 

products in Canada for over 100 years; 

(b) At all material times, it was generally accepted by persons in Ontario, as well as 

by the plaintiff, that there were health risks associated with smoking and that 

smoking could be difficult to quit. Accordingly, it has been generally accepted 

that persons below a certain age should not be smoking and it has been unlawful 

to sell cigarettes to persons under a certain age since 1908; 

(c) Despite the health concerns and the prohibition on selling to underage persons, 

advertising, promotion and consumption of tobacco products, and selling 

cigarettes to adults in Ontario is, and has always been, legal, subject to certain 

exceptions and restrictions, all of which have been fully complied with by RBH 

Inc.  In fact, the federal and provincial governments, including Ontario, were 

highly supportive of the tobacco industry in Canada and among other things: 
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(i) supported the farmers’ growing of tobacco in Canada, and especially in 

Ontario; 

(ii) supported the sale of tobacco both in Canada and abroad; 

(iii) provided cigarettes to Canadian soldiers; and 

(iv) established tax policies to maximize government revenue from the sale of 

tobacco products; 

(d) Matters of health fall within the jurisdiction of both Ontario and the Parliament of 

Canada.  Apart from collecting its own share of tobacco-related taxes, Ontario 

generally followed the federal government’s lead on tobacco matters, 

supplementing federal activity where it thought appropriate.  Ontario looked to 

the federal government and its own initiatives to keep it apprised on smoking 

related issues; 

(e) When Ontario and the federal government were not acting in concert regarding 

smoking related issues, the federal government acted as the agent of Ontario in 

giving directions and making representations to RBH Inc. (thereby establishing 

the applicable standard of care) and in communicating with persons in Ontario; 
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(f) Over the last 50 years, federal and provincial governments, including Ontario, 

became highly involved in regulating the tobacco industry and controlling the 

messaging to the public regarding the health risks of smoking and received most 

of the proceeds from the sale of tobacco products.  In particular, they dictated: 

(i) the kinds of tobacco that would be grown; 

(ii) the type of tobacco products that would be sold; 

(iii) whether tobacco products required health warnings, and the content, size 

and placement of those warnings; 

(iv) the types of promotion that would be permitted; 

(v) where tobacco products could be sold and used; and 

(vi) the price at which tobacco products would be sold. 

(g) In particular, the federal government directed RBH Inc. to sell and promote low 

tar products and represented to both RBH Inc. and persons in Ontario that these 

products were less hazardous than higher tar products; 

(h) At all times RBH Inc. acted as a reasonable tobacco manufacturer having regard 

to all the circumstances, which include the fact that its activities were largely 
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directed by the federal government (as agent for Ontario or otherwise), and that at 

no time did RBH Inc. commit any tobacco related wrongs; 

(i) In part because of the widespread public awareness of the health risks of smoking, 

any tobacco related wrong RBH Inc. may have committed did not cause anyone in 

Ontario to smoke or to continue to smoke, or to be exposed to cigarette smoke; 

(j) The consumption of cigarettes, either as a result of a breach of duty as alleged in 

the Claim or otherwise has not caused the Claimed Cost to increase beyond what 

such costs would have been if no cigarettes had been consumed in Ontario; 

(k) In addition, a significant and growing proportion of the Canadian cigarette market 

is supplied by manufacturers other than those identified in the Claim. Specifically, 

manufacturers located on aboriginal reserves (the “Aboriginal Manufacturers”) 

produce, promote and provide cigarettes to numerous consumers across Canada.  

Vendors selling cigarettes produced by the Aboriginal Manufacturers routinely 

fail to collect the federal and provincial taxes applicable to sales to non-aboriginal 

purchasers, creating a substantial incentive for non-aboriginal to purchase 

cigarettes from these manufacturers instead of the manufacturers identified in the 

Claim.  Additionally, cigarettes produced by the Aboriginal Manufacturers 

dominate the market for contraband cigarettes in Canada.  As a result, a 

significant fraction of the cigarettes consumed in Canada are not supplied by 
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manufacturers identified in the Claim, but rather by the Aboriginal 

Manufacturers; and 

(l) Ontario has profited from the sale of tobacco products in the province for well 

over 50 years. Given Ontario’s knowledge of the health risks and its role – 

directly and through its agent the federal government – in regulating the tobacco 

business and controlling the messaging to the public regarding the health risks of 

smoking, Ontario has no claim against RBH Inc. and this action should be 

dismissed. 

B. Breaches of Common Law, Equitable or Statutory Duties or Obligations 

(i) The Defendants’ Knowledge 

28. RBH Inc. denies the allegations made in paragraphs 49-50 of the Statement of 

Claim.  RBH Inc. does admit that cigarettes are made from tobacco, which contains naturally 

occurring nicotine, and further pleads as follows: 

(a) Over many generations, some smokers have expressed the opinion that they have 

had difficulty stopping smoking.  There has been a widespread public belief for 

generations that smoking is “addictive”.  RBH Inc. has always acknowledged that 

smoking can be difficult to quit for some people.  However, in the past, it has 

disputed whether smoking met the traditional definition of “addiction” as that 

term is used by health professionals. 
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(b) The term “addiction” has had different definitions over the years.  Until the late 

1980s, government and health professionals considered smoking to be a habit not 

an “addiction”.  Nevertheless, using common parlance, many smokers referred to 

themselves as being “addicted”.  On the basis of a modification to the traditional 

definition of the term, “addiction” became the preferred term of government, 

while health professionals refer to both “addiction” and “dependence”. 

(c) As the term “addictive” is commonly used today, RBH Inc. admits that nicotine in 

cigarette smoke is addictive, and that cigarette smoking is addictive.  Regardless 

of the term used in connection with smoking – “addiction”, “dependence” or 

“difficult to quit” – smokers can and do quit smoking all the time.  Millions of 

smokers, including in Ontario, have successfully stopped smoking without 

withdrawal symptoms and without assistance.  Neither “addiction” nor 

“dependence” deprives smokers of their free will or renders them incapable of 

stopping to smoke. 

(d) At all relevant times, individual insured persons were aware that smoking could 

be difficult to quit before they started smoking and made informed voluntary 

decisions to start and to continue to smoke. 

(e) Further, people smoke or continue to smoke for various reasons including but not 

limited to nicotine, taste, pleasure, ritual and social reasons.  As is pleaded herein, 

the federal government concluded that products delivering too little nicotine 
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would not advance the health agenda because smokers would reject these 

products for higher tar and nicotine products. 

29. RBH Inc. admits that cigarette smoking causes or contributes to cancers of the 

lung, bronchus, trachea, larynx, pharynx, lip, esophagus, bladder, kidneys, and pancreas; 

leukemia; emphysema; chronic bronchitis; chronic airways obstruction; chronic obstructive 

pulmonary disease; coronary heart disease; peripheral vascular disease; and vascular disease.  

RBH Inc. states that “cancer of the stomach”, “cancer of the nose”, and “cancer of the oral 

cavity” are relatively vague terms which might encompass a number of different and varied 

anatomical structures, but admits that smoking causes cancer in certain of the anatomical 

structures associated with the stomach, nose, and mouth.  RBH Inc. denies that smoking causes 

or contributes to cancers of the liver, colon, rectum, or uterus or to pulmonary circulatory disease 

or miscarriage.  RBH Inc. states that “fetal harm” is a relatively vague term which might 

encompass a number of different and varied anatomical structures, but admits that smoking is 

associated with an increased risk of placental abruption, premature birth, stillbirth, neonatal 

mortality, and intrauterine growth restriction; and that cigarette smoking causes lower infant 

birth weight in infants whose mothers were smokers during pregnancy.  RBH Inc. further states 

that many other factors, whether environmental, physiological, genetic, or based upon lifestyle 

choices, can also have harmful effects on pregnancy.  RBH Inc. acknowledges that the Surgeon 

General’s 2014 Report (entitled “The Health Consequences of Smoking – 50 Years of Progress”) 

concluded that there is sufficient evidence to infer a causal relationship between smoking and 

asthma and increased morbidity and general deterioration of health, but RBH Inc.’s position is 

that at this time, these conclusions are based on inadequate scientific support.  RBH Inc. further 
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states that diseases caused or contributed to by cigarette smoking are complex and may be 

caused or contributed to by many different factors, whether environmental, physiological, 

genetic or based upon lifestyle choices.  With respect to environmental tobacco smoke (“ETS”) 

(referred to in the Statement of Claim as “second hand smoke”), RBH Inc. acknowledges that the 

Surgeon General’s 2006 Report (entitled “The Health Consequences of Involuntary Exposure to 

Tobacco Smoke”) concluded that there is sufficient evidence to infer a causal relationship 

between ETS and lung cancer, coronary heart disease, and cough in children, but RBH Inc.’s 

position is that at this time, these conclusions are based on inadequate scientific support.  RBH 

Inc. denies the remaining allegations in paragraph 51 of the Statement of Claim.   

30. RBH Inc. denies the allegations in paragraphs 52-53 of the Statement of Claim.  

RBH Inc. states that cigarette smoke contains numerous constituents, some of which are 

acknowledged by public health organizations, such as the U.S. Food and Drug Administration, 

Health Canada, and the International Agency for Research on Cancer, to be hazardous to health.  

RBH Inc. further states that, at all material times, persons in Ontario have been aware of the 

potential health risks associated with smoking and of the fact that it may be difficult to stop 

smoking.  Further, at all material times, the federal government, the Province and the public 

health community have been aware of the potential health risks of smoking and of the fact that it 

may be difficult to stop smoking.  The actions of, and information provided by the federal 

government, the Province and the public health community have reinforced the awareness of 

persons in Ontario with respect to cigarette smoking and its potential risks.  At all material times, 

RBH Inc. had no materially greater awareness of the potential health risks associated with 
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smoking and of the fact that it may be difficult to stop smoking, than did persons in Ontario, the 

federal government, the Province and the public health community. 

31. RBH Inc. denies the allegations in paragraph 54 of the Statement of Claim and 

repeats paragraph 28 hereof. 

32. RBH Inc. denies the allegations in paragraph 55 of the Statement of Claim. 

(ii) Breach of Duty – Design and Manufacture 

33.  RBH Inc. denies the allegations made in paragraphs 56-62 of the 

Statement of Claim.  RBH Inc. has never breached any duty to with respect to the design or 

manufacture of cigarettes as alleged or at all, nor has RBH Inc. made any misrepresentations 

with respect to its products or their characteristics.  Rather, at all material times RBH Inc. acted 

reasonably in designing and manufacturing its products, and in the changes and alterations that it 

made to the design and manufacture of cigarettes.  Specifically with respect to paragraph 59 of 

the Statement of Claim, it was a federal government program that led to the development of a 

high nicotine tobacco plant.  RBH Inc. further states the following: 

(a) RBH Inc. denies that it manufactures or manufactured its products to create, 

facilitate, maintain or heighten “addiction”.  The federal government itself 

concluded that RBH Inc. did not add nicotine to its products and, with knowledge 

of all ingredients in cigarettes, has never suggested that RBH Inc. added 

chemicals to boost the impact of nicotine. 
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(b) When studies suggested a link between smoking and cancer, governments and the 

health community independently concluded that tar was the substance in tobacco 

smoke that increased risks to health and that therefore lower tar cigarettes were 

less hazardous than high tar cigarettes.  The federal government advised RBH Inc. 

of its position and directed it to manufacture and promote lower tar products. 

(c) The federal government urged RBH Inc. and the other members of the Canadian 

tobacco industry to manufacture low tar cigarettes and encouraged RBH Inc. to 

market and promote them so as to persuade consumers to switch to such 

cigarettes. 

(d) The federal government published the “tar” levels of cigarettes first in tables and 

later directed RBH Inc. to do so on packaging and advertisements to provide 

information to persons in Ontario with the objective of inducing consumers to 

switch to lower tar products.  These tar levels were determined according to 

testing protocols developed or approved by the federal government. 

(e) When the federal government and others began publishing the tar levels of 

cigarette brands, consumers started to switch from higher tar to lower tar 

products. 

(f) In response to government direction and consumer demand, RBH Inc. began to 

manufacture products with lower tar.  Concerned that Canadians, including 
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persons in Ontario, were not switching to lower tar products fast enough, the 

federal government directed RBH to develop and market low tar products to meet 

specified sales weighted average of the tar (“SWAT”) targets.  RBH Inc. 

complied with the government direction and met those SWAT targets. 

(g) The government and the health community concluded that their health objectives 

would not be advanced if products with reduced tar and nicotine were 

unacceptable to consumers, as they would be less likely to switch to lower tar 

products with poorer taste and less smoking satisfaction. 

(h) Accordingly, officials from the federal government determined that it would be in 

the best interests of both tobacco growers and smokers if the growers grew 

varieties of tobacco with a higher content of nicotine than previous varieties.  The 

federal government developed these varieties, which it licensed to the growers.  

RBH Inc. then purchased tobacco leaves from the growers through the Tobacco 

Marketing Boards. 

(i) Using these tobacco leaves, RBH Inc. manufactured a range of lower tar products 

that would respond to the federal government’s direction and also be acceptable to 

smokers. 

(j) RBH Inc. reasonably relied on the federal government in developing and 

promoting lower tar products.  The federal government considered the concept of 
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smokers’ compensation and concluded and advised RBH Inc. that any 

compensation that occurred would not negate the benefits of consumers switching 

to lower tar products. 

(k) RBH Inc. monitored world-wide development of tobacco products, implemented 

all product modifications as appropriate, and ensured that its products were free of 

latent defects and were fit for the purpose intended by both the Province and the 

federal government.  

(iii) Breach of Duty to Warn 

34. RBH Inc. denies the allegations in paragraphs 63-70 of the Statement of Claim 

and repeats paragraphs 33, 35 and 49 hereof.  RHB Inc. further denies that it breached any 

common law, equitable, or statutory duties, if any, that in the circumstances existed at all 

relevant places and times, or failed to warn persons in Ontario, and denies that any of its 

warnings were inadequate or defective.  RBH Inc. also pleads as follows: 

(a) The risks associated with smoking, including difficulty of quitting, have been 

widely known in Ontario for more than 50 years. 

(b) Before 1972, the federal government determined and advised RBH Inc. that it was 

not necessary or warranted to place warnings on tobacco products as the health 

risks were well known and the warnings would have no impact on smoking. 
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(c) In 1972, the federal government determined that it was appropriate to have health 

warnings on tobacco products.  Thereafter, the federal government directed the 

content, size and placement of the warnings on packages and the Province 

determined what health-related signs would be posted at retail outlets. 

(d) At all times, RBH Inc. complied with the government’s direction with respect to 

warnings.  Since 1972, all RBH Inc. cigarettes sold in Ontario carried the 

government-mandated health warnings. 

(e) Well before and after packages contained warnings, information about the risks of 

smoking was communicated to persons in Ontario by television and radio 

programmes, magazines, newspapers, journal articles, government publications, 

health advocates, parents, physicians, teachers and religious leaders.  Persons in 

Ontario attached credibility to these sources. 

(f) RBH Inc. possessed no more material knowledge about the health risks associated 

with smoking than the health community, the Province, the federal government or 

than was contained in information that was publicly disseminated to persons in 

Ontario. 

(g) At times, statements by representatives of RBH Inc. or the Canadian Tobacco 

Manufacturers’ Council (“CTMC”) questioning whether the causal link between 

smoking and disease and whether smoking was an “addiction” may have been 
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published.  RBH Inc. states that there was an honest belief and a reasonable basis 

for that questioning. 

(h) In any event, in the 1960s the federal government concluded that smoking caused 

disease, and in the 1990s that it was appropriate to use the word “addictive” in 

connection with smoking.  More recently the federal government appears to have 

changed its view on low tar products.  These conclusions: (1) were widely 

communicated to persons in Ontario through the sources referred to in 

subparagraph (e) above; and (2) were received, believed and relied upon by 

Ontarians, who did not accept or rely upon any statement made by RBH Inc. 

(iv) Breach of the duty - Misrepresentation 

35. RBH Inc. denies the allegations made in paragraphs 71-72.3, 73-73.2, and 74-77 

of the Statement of Claim and repeats paragraphs 26, 33 and 34 hereof.  RBH Inc. has never at 

any time made representations that were false and has never suppressed any such scientific and 

medical data.  RBH Inc. has no knowledge of the allegations in paragraphs 72.4, 72.5, 73.3, and 

73.4 and therefore denies the same.  Further, RBH Inc. pleads as follows:  

(a) At all material times RBH Inc. complied with all common law, equitable and 

statutory duties that, in the circumstances, existed at various places and times; 

(b) Over many generations, some smokers have expressed the opinion that they have 

had difficulty stopping smoking. There has been a widespread public belief for 
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generations that smoking is “addictive”. RBH Inc. has always acknowledged that 

smoking can be difficult to quit for some people. However, in the past, it has 

disputed whether smoking met the traditional definition of “addiction”. 

(c) The term “addiction” has had different definitions over the years. Until the late 

and health professionals considered smoking to be a habit not an “addiction”. 

Nevertheless, using common parlance, many smokers referred to themselves as 

being “addicted”.  On the basis of a modification to the traditional definition of 

the term, “addiction” became the preferred term of government, while health 

professionals refer to both “addiction” and “dependence”. 

(d) As the term “addictive” is commonly used today, RBH Inc. admits that nicotine in 

cigarette smoke is addictive, and that cigarette smoking is addictive.  Regardless 

of the term used in connection with smoking – “addiction”, “dependence” or 

“difficult to quit” - smokers can and do quit smoking all the time.  Millions of 

smokers, including persons in Ontario, have successfully stopped smoking 

without withdrawal symptoms and without assistance.  Neither "addiction" nor 

"dependence" deprives smokers of their free will or renders them incapable of 

stopping to smoke. 

(e) RBH Inc. maintains that, at all relevant times, individual insured persons were 

aware that smoking could be difficult to quit before they started smoking and 

made informed voluntary decisions to start and to continue to smoke. 
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(f) For over 40 years, the federal government and the Province have directed how 

tobacco products are permitted to be promoted in Ontario through their 

involvement in the modification of industry codes and later through legislation. 

(g) Throughout that period, RBH Inc.’s promotion complied with that direction.  

Specifically, RBH Inc.’s promotional activities never targeted under-aged 

smokers or non-smokers; all of RBH Inc. ’s promotion was designed to persuade 

adult smokers to choose or continue to choose RBH Inc.’s brands in preference to 

the brands of its competitors.  RBH Inc. supported efforts by retailers to ensure 

that tobacco products were sold only to adults. 

(h) Through that period, RBH Inc.’s promotion never stated that any of its products 

were less hazardous than any others.  Based upon representations made to persons 

in Ontario by both the federal government and the health community, persons in 

Ontario reasonably concluded that, although they still entailed significant health 

risks, lower tar products were less hazardous than higher tar products. 

(i) Since 1989, RBH Inc. has generally been prohibited, or extremely restricted, from 

conducting product advertising in Ontario, and has been prohibited from 

advertising its sponsorship of events since 2003.  Accordingly, since those times 

(and to a large degree even before) the only information or promotion 

communicated to persons in Ontario with respect to smoking has been that of 
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governments and the health community.  Nevertheless, with knowledge of the 

health risks, persons in Ontario still choose to start and continue to smoke. 

(j) Since and before that time, the Province has dictated from where tobacco products 

can be sold and, more recently, where they cannot be displayed or used.  As a 

result of the taxes imposed by the Province and the federal government, the price 

of tobacco products legally sold in Ontario is largely determined by governments. 

(v) Breach of the duty - Manufacturing or Promoting Products for 
Children and Adolescents 

36. RBH Inc. denies the allegations made in paragraphs 78-85 of the Statement of 

Claim.  RBH Inc. has never breached any duty to children or adolescents as alleged or at all, and 

denies that it targeted children or adolescents in its advertising or other activities.  RBH Inc. also 

pleads as follows: 

(a) At all material times the Province had and undertook a program of informing 

children and adolescents within Ontario of the risks associated with the 

consumption of tobacco products, and if such persons have not been informed of 

such risks, which is denied, the Province failed to perform that program 

adequately. 

(b) At all material times the Province alone had the obligation to enforce all relevant 

statutes and regulations pertaining to the sale of tobacco products to under-aged 
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smokers, as defined from time to time by statutes or regulations, and failed to do 

so. 

(vi) Conspiracy, Concert of Action and Common Design 

37. RBH Inc. denies the allegations in paragraph 86 of the Statement of Claim.  At no 

time did RBH Inc. enter into or engage in any improper conspiracy, concert of action or common 

design with other persons.  RBH Inc. further states that: 

(a) RBH Inc. periodically received information from its parent and shareholders but 

never received any material information about the health risks of smoking that 

was not generally known by governments and persons in Ontario. 

(b) RBH Inc. was never instructed by any of its parent or shareholders (nor did RBH 

Inc. ever agree) to suppress any information or do anything contrary to any 

common law or statutory obligation and denies the existence of any legal or 

factual conspiracy between it and any of its parent or shareholders. 

(c) In the early 1960s, the federal government invited the Canadian manufacturers to 

engage in dialogue with it as a single unit on issues related to tobacco.  As a 

result, an ad hoc committee of manufacturers was created which eventually led to 

the creation of the CTMC. 
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(d) Thereafter, for the most part, the federal government directed the regulation of 

promotion (including warnings) and the development of less hazardous products 

through the CTMC. 

(e) Neither the CTMC nor any of its other members ever dictated to RBH Inc. what it 

should or should not do or say.  Moreover, there was never any agreement among 

or between manufacturers to refrain from communicating any information to 

persons in Ontario or to governments. 

(f) RBH Inc. denies the existence of a conspiracy or of concerted action as alleged or 

at all and denies it agreed to adopt common policies or a common design as 

alleged or at all to carry out unlawful acts in Ontario.  RBH Inc. repeats 

paragraphs 34 hereof, and states: 

(i) If there was any conspiracy, concerted action or a common policy or 

design as alleged in the Statement of Claim, which is denied, Ontario has 

no claim in respect thereof because it agreed to and adopted the design of 

what it alleges is a conspiracy or concerted action and became a party 

thereto and carried out acts in Ontario in furtherance thereof that Ontario 

alleges are unlawful; 

(ii) If any of the acts alleged in the Claim are found to be an unlawful 

conspiracy or unlawful concerted action, these acts were also engaged in 
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by Ontario, and Ontario is therefore estopped from relying on such acts in 

this action; and further 

(iii) In any event Ontario agreed and continues to agree to, and condoned and 

condones, RBH Inc.’s design, manufacture, marketing, distribution and 

sale of tobacco, and is therefore estopped from relying on such acts in this 

action. 

(a) Conspiracy within the International Tobacco Industry 

38. RBH Inc. denies the allegations in paragraphs 87-107 of the Statement of Claim 

and repeats paragraph 37 hereof. 

(b) Conspiracy within the Canadian Tobacco Industry 

39. RBH Inc. denies the allegations in paragraphs 108-116 of the Statement of Claim 

and repeats paragraph 37 hereof. 

(c) Conspiracy within Corporate Groups 

 The Rothmans Group 

40. RBH Inc. denies the allegations in paragraphs 117-120 of the Statement of Claim, 

repeats paragraph 37 ands refers to paragraph 41 below. 
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 The Philip Morris Group 

41. RBH Inc. denies the allegations in paragraphs 121-127 of the Statement of Claim 

and repeats paragraph 37 hereof.  RBH Inc. further states that: 

(a) RBH Inc. periodically received information from its parent and shareholders but 

never received any material information about the health risks of smoking that 

was not generally known by governments and persons in Ontario; 

(b) RBH Inc. was never instructed by any of its parent or shareholders (nor did RBH 

Inc. ever agree) to suppress any information or do anything contrary to any 

common law or statutory obligation and denies the existence of any legal or 

factual conspiracy between it and any of its parent or shareholders; and 

(c) RBH Inc. was never the agent of Philip Morris USA Inc., Philip Morris 

International Inc., or Altria Group, Inc. 

 The RJR Group 

42. RBH Inc. has no knowledge of the allegations in paragraphs 128-134 of the 

Statement of Claim and therefore denies the same. 

 The BAT Group 

43. RBH Inc. has no knowledge of the allegations in paragraphs 135-140 of the 

Statement of Claim and therefore denies the same. 



- 31 - 
 
 

44. RBH Inc. denies the allegations in paragraph 141 of the Statement of Claim and 

repeats paragraph 37 hereof. 

(vii) Breach of Consumer Protection Act, 2002, the Competition Act and 
their Predecessor Statutes 

45. RBH Inc. denies the allegations in paragraphs 142-147 of the Statement of Claim 

and repeats paragraphs 26 and 33-37 hereof. 

V. CONCLUSION 

46. RBH Inc. denies the allegations at paragraphs 148-150 of the Statement of Claim 

and repeats paragraphs 26 and 33-37 hereof. 

47. RBH Inc. has no knowledge of the allegations in paragraph 151 of the Statement 

of Claim and therefore denies the same. 

VI. ANSWERS TO THE STATEMENT OF CLAIM AS A WHOLE 

A. General Defences 

(i) No cause of action 

48. The Statement of Claim discloses no cause of action because: 

(a) There has been no pecuniary damage suffered by insured persons in respect of the 

“cost of health care benefits” as defined by the Act; 
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(b) The statutory liability the Province is attempting to impose on the defendants in 

this action is an after the fact attempt to make actionable conduct that was not 

actionable when it occurred; 

(c) If the Claimed Cost was incurred as alleged or at all, which is denied, it was 

incurred by the federal government by means of transfer payments, conditional 

grants and shared cost programmes, and not by the Province; 

(d) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was incurred to provide services to insured persons that the 

Province was and is required to provide pursuant to Ontario’s Health Insurance 

Act, R.S.O. 1990, c. H.6, as amended, and any predecessor statutes; and 

(e) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was caused by the conduct and acts or omissions of the federal 

government and of the Province. 

(ii) No breach of duty 

49.  RBH Inc. states as follows: 

(a) RBH Inc. denies that it has breached any common law, equitable or statutory 

duties as alleged in the Statement of Claim or at all.  Specifically, given the 

widespread knowledge of consumers of the risks associated with the use of 
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tobacco products, RBH Inc. did not and does not manufacture a defective product, 

nor, given that knowledge, had a duty to warn.  RBH Inc. did not and does not 

unlawfully sell or market to or otherwise target children and adolescents, make 

any deceitful or negligent misrepresentations, contravene any consumer 

protection or competition legislation, or take part in any conspiracy, unlawful 

concerted action or common design as alleged or at all. 

(b) RBH Inc. denies that persons have started or continued to smoke, or suffered any 

tobacco related disease, as a consequence of any alleged breach of duty. 

(c) At all material times RBH Inc. has cooperated with governments in Canada when 

the latter have properly exercised their constitutional authority in their regulation 

of the tobacco industry.  In particular, RBH Inc. has been guided by, encouraged 

and participated with the governments and public health agencies in product 

development initiatives, including the development of raw materials, the 

reduction of tar and nicotine content in cigarette smoke, the design and 

manufacture of low tar cigarettes as well as advertising and promotion initiatives, 

in pursuance of government health objectives of the time, to encourage smokers 

to switch to lower tar products. 

(d) At all materials times, the manufacture, sale, advertising and promotion of 

tobacco products in Ontario and throughout Canada has been supervised, 

regulated and controlled by the Province and the federal government.  The 
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Province encouraged or participated in such supervision, regulation and control in 

Ontario either directly or indirectly through agreements, express or implied with 

the federal government.  Together the said governments have defined and 

delineated the duties of tobacco manufacturers in Canada including Ontario and 

have given advice, recommendations, directions and suggestions in relation to, 

inter alia: 

(i) the nature and scope of research into the properties of cigarettes to be 

undertaken by RBH Inc. and other Canadian tobacco manufacturers; 

(ii) whether warnings of the health risks and addictive character of cigarettes 

should be provided to consumers; 

(iii) the content and placement of any such warnings to be provided; 

(iv) product modifications, including the development, manufacture, 

promotion, distribution and sale of cigarettes containing lower amounts of 

tar and nicotine as measured by standard smoking machines; 

(v) communications by Canadian manufacturers with consumers about the 

health risks and addictive character of cigarettes and their tar and nicotine 

content when measured by standard smoking machines; and 
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(vi) the acceptability of the types of advertising and other forms of promotion 

that have been used in the past by Canadian manufacturers to promote the 

sale of their products; 

(e) At all material times RBH Inc. complied with the standards, regulations and 

directives imposed by the said governments, and complied reasonably with their 

recommendations, suggestions and advice and thereby discharged material duties 

and met appropriate standards in dealings with consumers or potential consumers. 

(f) By complying with the various standards, regulations, directives, 

recommendations, suggestions and advice of the said governments, RBH Inc. 

acted reasonably in all the circumstances and committed no tobacco related 

wrongs as alleged in the Statement of Claim or at all. 

(g) At various material times the said governments made representations to tobacco 

manufacturers in Canada which the said governments knew or ought to have 

known would be and were relied upon by the said manufacturers including 

representations relating to: 

(i) the prevalence of public awareness of the health risks and addictive 

character of cigarettes; 
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(ii) whether warnings of the health risks and addictive character of cigarettes 

were necessary or effective to inform consumers of those risks or 

properties; 

(iii) whether warnings of the health risks and addictive character of cigarettes 

would be effective to persuade consumers not to start or to stop smoking; 

(iv) the form and placement of warnings on packages and other materials; 

(v) diminished health risk to consumers from smoking cigarettes containing 

lower levels of tar as measured by standard smoking machines; 

(vi) whether tar and nicotine measuring standards provided information to 

consumers on which they could make informed smoking decisions having 

regard to the health risks and addictive character of cigarettes; 

(vii) whether the phenomenon of smoker “compensation”, if real, negated the 

health benefits of low tar tobacco;  

(viii) whether altering the tar/nicotine ratio in cigarettes would have less risk to 

public health; and 
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(ix) the types of advertising and other forms of promotion that have been used 

in the past by Canadian tobacco manufacturers to promote the sale of their 

products. 

(h) RBH Inc. relied on the said representations and thereby complied with the 

standards, regulations, directives, recommendations, suggestions, advice and 

representations of the said governments and committed no tobacco related wrongs 

as alleged in the Statement of Claim or at all. 

(iii) No damage 

50. RBH Inc. states that the Province has (i) suffered no damage, and (ii) incurred 

none of the Claimed Cost, as a result of anything that the Province alleges in this action that 

RBH did or failed to do.  RBH Inc. further states that: 

(a) If RBH Inc. breached any duty, as alleged or at all, which is denied, no such 

breach  caused or contributed to the Claimed Cost as alleged or at all; 

(b) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was caused by, without limitation, one or more of the following: 

(i) the requirement that the Province provide services to insured persons 

pursuant to the Ontario’s Health Insurance Act, R.S.O. 1990, c. H.6, as 

amended, and any predecessor statutes; 



- 38 - 
 
 

(ii) the conduct and acts or omissions of the federal government and of the 

Province; 

(iii) the conduct and acts or omissions of individual insured persons as further 

particularized herein; and 

(iv) disease or risk of disease in individual insured persons unrelated to 

smoking cigarettes; 

(c) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost is exceeded by the tax revenue received by the Province from 

the sale of cigarettes in Ontario so that no cost is ultimately incurred by the 

Province; 

(d) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost is exceeded by monies received by the Province from the 

federal government by means of transfer payments, conditional grants and shared-

cost programmes for the purpose of funding the Claimed Cost so that no cost is 

ultimately incurred by the Province; and 

(e) If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was inflated by overbilling, waste, abuse, neglect and other 
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misconduct by various of the Province, persons involved in the administration and 

delivery of health care benefits and insured persons; and 

(f) RBH Inc. denies that any alleged breach of duty by RBH Inc. caused persons in 

Ontario to smoke or to continue to smoke.  Further, RBH Inc. states that the 

consumption of cigarettes, as a result of a breach of duty as alleged in the 

Statement of Claim, or otherwise, has not caused the Claimed Costs to increase 

beyond what such costs would have been if no cigarettes had been consumed in 

Ontario. 

(iv) Causation 

51. RBH Inc. admits that smoking causes or contributes to disease.  These diseases 

are complex and may be caused or contributed to by many different factors, including genetics, 

stress, excess weight, alcohol, environmental factors and other consumer products.  If RBH Inc. 

breached any duties, as alleged or at all, which is denied, no such breach caused or contributed to 

any tobacco related disease in any insured person or any increased risk of tobacco related disease 

in any insured person. 

(v) Limitations 

52. RBH Inc. pleads and relies upon the provisions of the Limitations Act, 2002, S.O. 

2002, c. 24, Sch. B, as amended, and any predecessor statutes, both in respect of the Province’s 
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claim and in respect of the health care costs of those persons on which the Province’s claim is 

alleged to be based and calculated. 

B. Defences Arising out of the Province’s Conduct and Knowledge 

(i) General 

53. If the Province has incurred or will incur the Claimed Costs as alleged, or at all, 

which is denied, RBH Inc. states that such costs were or will be caused, and the Province’s claim 

to recover such costs is subject to complete defences, by reason of the knowledge, acts or 

omissions of the federal government acting alone or as an agent for or in concert with the 

Province or due to the acts or omissions of the Province as particularized herein and including: 

(a) The Province’s knowledge of health risks associated with cigarette smoking; 

(b) The Province’s licensing and regulation of the production, manufacture and sale 

of cigarettes, including its failure to enforce or implement such regulation to the 

extent constitutionally permissible; 

(c) The Province’s voluntarily undertaking obligations to pay the cost of health care 

benefits allegedly caused or contributed to by cigarette smoking; 

(d) The Province’s failure to establish or delay in developing, or both, policies and 

practices, including health care expenditures and taxation policies and practices, 

legislation and regulations, when the Province knew or should have known of the 
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alleged risks and costs it alleges are caused or contributed to by cigarette smoking 

and ETS; 

(e) The Province’s failure to fund, develop and implement health promotion and 

smoking cessation practices and policies, when the Province knew or should have 

known of the alleged risks and costs it alleges are caused or contributed to by 

cigarette smoking and ETS; 

(f) The Province’s failure to take any steps prior to commencement of this action to 

attempt to recover the alleged cost of health care benefits by subrogation; 

(g) The Province’s delay in implementing and failure to enforce laws prohibiting the 

sale to and use of cigarettes by people under the legal age for purchasing them as 

defined by law from time to time; 

(h) The Province’s own decision to regulate many aspects of the tobacco business and 

to keep the largest portion of the proceeds from the sale of tobacco products; 

(i) The Province’s taxation of cigarettes in excess of the cost (if any) of health care 

benefits allegedly resulting from tobacco related disease or the risk thereof; 

(j) The Province’s own breaches of its duty or duties to insured persons as 

particularized herein; and 
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(k) The Province’s undertaking a course of conduct consisting of legislative and 

regulatory actions, representations, omissions and voluntary actions which the 

Province intended, knew, or ought to have known would lead RBH Inc. to believe 

that its conduct in Ontario, if any, was not in breach of any provincial statute or 

regulation and that its conduct was not actionable.  In reliance on that course of 

conduct, RBH Inc. has continued to allow its tobacco products to be sold and 

consumed in Ontario, it has complied with applicable legislation and regulations 

and it has paid the applicable fees and taxes. 

54. Further, for decades Ontario has exercised its legislative and regulatory authority 

with respect to the sale, use and taxation of tobacco, and has either prohibited or regulated all 

activities and conduct with respect to tobacco and its sale that it considered to be necessary, 

appropriate or desirable.  In this regard, RBH Inc. pleads and relies on the Minors’ Protection 

Act, R.S.O. 1990, c M.38 (superseded); Smoking in the Workplace Act, R.S.O. 1990, c S.13 

(superseded); the Public Vehicles Act, R.S.O. 1990, c P.54, s. 20; and the Smoke-Free Ontario 

Act, S.O. 1994, c. 10; O. Reg. 48/06; the Tobacco Tax Act, R.S.O. 1990, c. T.10, as amended, 

and any predecessor statutes and regulations. 

55. At all material times, the sale, advertising, promotion and consumption of tobacco 

products have been legal in Ontario subject to certain exceptions and restrictions all of which 

have been fully complied with by RBH Inc.   
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56. At all material times, the Province, through its ministers, ministries, departments, 

servants and agents, has known as much regarding the material risks associated with smoking 

cigarettes and ETS as RBH Inc. 

57. Despite its knowledge of risks associated with smoking cigarettes and ETS, the 

Province continued to license and regulate the production, manufacturing, advertising, promotion 

and sale of cigarettes in Ontario and to impose heavy taxation upon, inter alia, manufacturers, 

distributors and consumers of cigarettes. 

58. The Province benefits from the taxes imposed on and in relation to the sale of 

cigarettes in Ontario, which results in complete mitigation of the claim.  RBH Inc. pleads and 

relies on the Tobacco Tax Act, R.S.O. 1990, c. T.10, as amended, and any predecessor statutes. 

59. Despite its knowledge of risks associated with cigarette smoking and ETS, the 

Province took no steps to restrict or limit the sale of cigarettes save for restrictions on sale to 

persons below a prescribed age and in that case, delayed in implementing such restrictions, and 

subsequently took no reasonable steps to enforce them.  RBH Inc. pleads and relies on the 

Smoke-Free Ontario Act, S.O. 1994, c. 10 and O. Reg. 48/06, as amended, and any predecessor 

statutes. 

60. Despite its knowledge of risks associated with cigarette smoking, the Province 

voluntarily undertakes the obligation of paying for the costs of health care benefits including 
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such costs it alleges are caused or contributed to by cigarette smoking and ETS and sets its 

taxation and health care policies accordingly. 

61. Despite its knowledge of risks associated with cigarette smoking, the Province, at 

all material times, permitted the sale and consumption of cigarettes in Ontario and derived 

substantial revenue therefrom.   

62. The Province is wrongfully attempting, by statute, to make conduct actionable 

which was not actionable at the time it occurred.  As a result and because the Province waited for 

decades to commence a claim, RBH Inc. pleads that the Province’s action should be dismissed 

on the basis of voluntary assumption of risk, laches, estoppel and the Limitations Act, 2002, S.O. 

2002, c. 24, Sch. B, as amended, and any predecessor statutes. 

(ii) Voluntary assumption of risk 

63. RBH Inc. repeats paragraphs 53-62 hereof and states that at all material times the 

Province has been aware of health risks associated with cigarette smoking and ETS.  

Accordingly, the Province voluntarily assumes such risks, whatever their extent, in incurring the 

costs it alleges are caused or contributed to by cigarette smoking and ETS, and the Province is 

barred from recovering any of the Claimed Cost from RBH Inc. in this action by reason of its 

own actions and its voluntary assumption of risk.  RBH Inc. further states: 
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(a) The Province has had knowledge of the health risks for over 50 years.  Despite 

that knowledge, the Province and the federal government have continued to 

permit the sale of tobacco products in the province. 

(b) RBH Inc.’s activities over the last 50 years took place with the knowledge and 

consent of the governments, including the Province. 

(c) Relying on the Province’s course of conduct, RBH Inc. has continued to make its 

tobacco products available for sale in Ontario in compliance with all applicable 

government direction. 

(iii) Contributory negligence 

64. RBH Inc. repeats paragraphs 53-62 hereof and states that if the Province has 

incurred the Claimed Cost as alleged or at all, which is denied, then the Claimed Cost was 

caused or contributed to, in whole or in part, by the acts or omissions of the federal government 

acting alone or as agent for or in concert with the Province, or due to the acts or omissions of the 

Province as pleaded herein, and not any act or omission of RBH Inc.  RBH Inc. pleads and relies 

upon the Negligence Act, R.S.O. 1990, c. N.1, as amended, and any predecessor statutes. 

65. RBH Inc. repeats and relies on paragraphs 54-63 hereof and states that it was 

governments that decided many aspects of the tobacco business and who kept the largest portion 

of the proceeds from the sale of tobacco products.  To the extent that insured persons, including 

under-aged persons, were not informed of the risks associated with smoking cigarettes or 
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purchased low tar cigarettes as a result of a misrepresentation (all of which is denied), it is 

because the Province or the federal government, or both, failed to perform their obligations 

adequately. 

(iv) The Province cannot profit from its wrongful conduct 

66. RBH Inc. repeats paragraphs 26-45 and 53-62 hereof and states that the Province 

is barred from recovering any damages or costs it has suffered, the existence of which is denied, 

as any damages or costs flowed from its participation as set out herein in conduct which the 

Province itself alleges in the Statement of Claim constituted breaches of duty.   

(v) Legal and equitable bars 

67. RBH Inc. repeats paragraphs 53-62 hereof and states that by reason of the facts 

set out therein and the knowledge, conduct and delay of the Province and the prejudice thereby 

caused to RBH Inc., the Province is barred in law and in equity from advancing the claims made 

in the Statement of Claim against RBH Inc.  RBH Inc. pleads and relies on the Health Insurance 

Act, R.S.O. 1990, c. H.6, as amended, and any predecessor statutes. 

(vi) Mitigation 

68. RBH Inc. repeats paragraphs 53-62 hereof and states that if the Province has 

incurred the Claimed Cost, as alleged or at all, which is denied, the Province has failed to 

mitigate the Claimed Cost. 
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C. Defences Arising out of Individual Conduct 

(i) General 

69. If the Province has incurred the Claimed Cost as alleged or at all, which is denied, 

the Claimed Cost was caused by, and the Province’s claim to recover the Claimed Cost is subject 

to, complete defences by reason of the conduct of individual insured persons, including their 

voluntary decisions to commence or continue smoking with awareness of the associated risks. 

70. All of the insured persons who smoke or have smoked cigarettes were aware or 

had been warned of risks associated with smoking. 

71. Each insured person became aware or received warnings of risks associated with 

smoking by various means, including, without limitation, one or more of the following: 

(a) Warnings, including on the packaging of cigarettes, as required from time to time 

pursuant to federal and provincial legislation and regulations and voluntary codes 

of compliance by Canadian tobacco manufacturers; 

(b) Mandatory displays, signs and other warnings required by provincial legislation in 

premises where sales of cigarettes take place; 

(c) Discussions and writing, including advertising, in all forms of media including 

newspapers, magazines, journals, television, movies and radio; 
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(d) Education programmes including courses, seminars and lectures and educational 

literature and other media; 

(e) Oral and written warnings from physicians and other health practitioners; 

(f) Oral and written warnings from family members, friends and other acquaintances; 

and 

(g) The common general understandings and historical beliefs about adverse health 

consequences attributed to cigarette smoking dating back hundreds of years. 

72. By reason of the foregoing, RBH Inc. states that all of the insured persons who 

smoke or have smoked cigarettes were aware or had been warned of associated risks. 

73. Each of those insured persons who commenced or continued to smoke cigarettes 

did so with awareness of the risks associated with smoking, and each such insured person 

voluntarily consented to accept such risks. 

74. The cause in fact and in law of the commencement and continuation of the use of 

cigarettes by insured persons was a voluntary choice to smoke cigarettes with awareness of the 

associated risks.  RBH Inc. had and has no legal duty to such persons, or alternatively, no legal 

duty to such persons that has not been fulfilled. 
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75. RBH Inc. denies that any insured persons began, continued, or were unable to 

cease smoking by reason of any of the alleged breaches of duty of RBH Inc., or that any alleged 

breach of duty caused or contributed to any alleged tobacco related disease or increased costs of 

tobacco related disease in any insured person. 

76. If the federal government did not act as an agent for or in concert with the 

Province, then to the extent insured persons were not adequately informed about the risks of 

smoking cigarettes or purchased low tar cigarettes as the result of a misrepresentation (all of 

which is denied), they did so as a result of the breach of duty owed to them by the federal 

government. 

77. Finally, to the extent that the Province incurred health care costs due to smoking 

by insured persons, which is denied, the cost was caused by Aboriginal Manufacturers who 

breached duties owed to insured persons by the way they packaged and sold their products. 

(ii) Voluntary assumption of risk 

78. RBH Inc. repeats paragraphs 69-77 hereof and states that at all material times 

individual insured persons were aware of health risks associated with cigarette smoking.  

Accordingly, such persons voluntarily assumed such risks, whatever their extent, when they 

decided to commence and continue smoking. 
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(iii) Contributory negligence 

79. RBH Inc. repeats paragraphs 69-77 hereof and states that if the Province has 

incurred the Claimed Cost as alleged or at all, which is denied, then the Claimed Cost was 

caused or contributed to, in whole or in part, by the acts or omissions of individual insured 

persons as pleaded herein, and not any act or omission of RBH Inc.  RBH Inc. pleads and relies 

upon the provisions of the Negligence Act, R.S.O. 1990, c. N.1, as amended, and any predecessor 

statutes. 

(iv) Legal and equitable bars 

80. RBH Inc. repeats paragraphs 69-77 hereof and states that by reason of the facts 

set out therein and the knowledge and conduct of insured persons and the prejudice thereby 

caused to RBH Inc., the Province is barred at law and in equity from advancing the claims made 

in the Statement  of Claim against RBH Inc. 

(v) Limitations 

81. RBH Inc. pleads and relies upon the provisions of the Limitations Act, 2002, S.O. 

2002, c. 24, Sch. B, as amended, and any predecessor statutes, in respect of the claims of any 

individual insured person upon which the Province’s cause of action is alleged to rest. 

82. RBH Inc. pleads and relies upon the limitation provisions in the Competition Act, 

R.S.C. 1985, c. C-34, as amended, and any predecessor statutes.   
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(vi) Mitigation 

83. RBH Inc. repeats paragraphs 69-77 hereof and states that if the Province has 

incurred the Claimed Cost as alleged or at all, which is denied, individual insured persons have 

failed to mitigate the Claimed Cost. 

VII. RELIEF SOUGHT BY RBH INC. 

84. In the circumstances, RBH Inc. submits that the Province’s claim should be 

dismissed, with costs. 
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STATEMENT OF DEFENCE 
OF R.J. REYNOLDS TOBACCO COMPANY

Introduction

1. In this Statement of Defence, the Amended Fresh As Amended Statement of Claim is 

referred to as the “Statement of Claim” for ease of reference.

2. The Defendant, R.J. Reynolds Tobacco Company of North Carolina, is a company 

incorporated pursuant to the laws of North Carolina (“RJRT”).

3. RJRT admits that this action is brought pursuant to the Tobacco Damages and Health 

Care Costs Recovery Act, 2009, S.O. 2009, c. 13 (“the Act”).
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4. RJRT further admits that the Province of Ontario (the “Province”) does not bring this 

action on the basis of a subrogated claim but brings this action in its own right on an aggregate 

basis pursuant to subsections 2(1) and 2(2) of the Act.

5. RJRT adopts the definitions contained in the Act and in paragraph 6 of the Statement of 

Claim for the purposes of this Statement of Defence.

6. The Act creates a civil cause of action for the Province.  However, except to the extent 

expressly provided for in the Act, the Act does not alter the substantive, evidentiary, or 

procedural laws of Ontario or Canada. 

7. RJRT has no knowledge of the allegations contained in paragraphs 7-12, 16-19, 23-29, 

34-39, 44-45, 47, 72.2, 72.3, 72.5, 73.1, 73.2, 73.4, 117-127 and 135-140 of the Statement of 

Claim and puts the Plaintiff to the strict proof thereof. 

8. Except as otherwise expressly admitted herein, RJRT denies the balance of the 

allegations in the Statement of Claim and puts the Plaintiff to the strict proof thereof.  Without 

limiting the generality of the foregoing, RJRT specifically denies that it has breached any 

common law, equitable or statutory duty or obligation owed to persons in Ontario as alleged in 

the Statement of Claim.  RJRT denies that any such alleged breach of duty or obligation caused 

any population of insured persons to smoke cigarettes or to continue to smoke cigarettes or to be 

exposed to tobacco smoke. 
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9. With respect to paragraphs 56, 63, 71, 78, 142 and 143 of the Statement of Claim, it is for

the Court to determine whether the duty or duties of care alleged therein existed at the time of the 

alleged breach of the same and, if so, the appropriate standards(s) of care.

RJRT’s Corporate History

10. RJRT was formed in 2004, pursuant to the laws of the State of North Carolina.

11. In 2004, R.J. Reynolds Tobacco Company of New Jersey, a company that was previously 

incorporated pursuant to the laws of the State of New Jersey (“RJRT NJ”), merged with another 

corporate entity and thereafter ceased to exist.  RJRT says that, as a result of the merger, it did 

not become subject to any liability under the Act, which statute had not been enacted in 2004.

12. RJRT NJ is not a predecessor in interest of RJRT.  RJRT denies that it is responsible in 

law for the actions or conduct of RJRT NJ.  Accordingly, RJRT cannot be liable for any tobacco 

related wrongs allegedly committed in Ontario prior to 2004, its date of incorporation.  However, 

without prejudice to the generality of the foregoing, RJRT, to the extent possible and out of an 

abundance of caution, defends in respect of its own conduct and that of RJRT NJ.

13. Prior to 1970, RJRT NJ had no interest in the cigarette market in Ontario, nor did it own 

any shares of any corporation so interested.  Accordingly, RJRT NJ cannot be held liable for any 

tobacco related wrong allegedly committed in Ontario prior to 1970.

14. In 1970, RJRT NJ entered into a business relationship with Macdonald Tobacco Inc. 

(“MTI”) for the distribution of small volumes of RJRT NJ’s cigarette brands in Canada.
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15. On February 15, 1974, RJRT NJ purchased all of the shares of MTI.  MTI became a 

subsidiary of RJRT NJ.  Prior to that date, RJRT NJ did not hold shares in MTI or any other 

Canadian tobacco company.  RJRT denies that MTI was, or has ever been, a subsidiary of RJRT.

16. RJR-Macdonald Inc. (“RJRMI”) was incorporated on or about September 12, 1978 as a 

subsidiary of RJRT NJ.  RJRT denies that RJRMI was, or has ever been, a subsidiary of RJRT.  

On or about September 19, 1978, RJRMI acquired all of the shares of MTI.  

17. On or about October 26, 1978, RJRMI acquired all of the assets of MTI and agreed 

pursuant to a General Conveyancing Agreement (“Agreement”) to assume and discharge the 

liabilities and obligations of MTI then owing.  Such obligations and liabilities do not include any 

obligations or liabilities allegedly owing under the Act.  The Agreement stated that nothing in it, 

express or implied, was intended to confer upon any other person any rights or remedies under or 

by reason of its operation.  Following the Agreement, RJRMI then elected to be continued as a 

Canadian business corporation.  In July 1979, MTI applied to the Minister of Consumer Affairs, 

Cooperatives and Financial Institutions to surrender its charter and be dissolved pursuant to 

Quebec law.  MTI was dissolved and ceased to exist on or about February 15, 1983.

18. On May 11, 1999, RJRT NJ sold and transferred its shares in RJRMI to JT Nova Scotia 

Corporation and therefore RJRMI ceased to have any corporate relationship with RJRT NJ or 

R.J. Reynolds Tobacco International, Inc. (the “RJR Companies”). Since that time:

a) neither RJRT NJ nor RJRT has owned shares of any corporation involved in the 

Canadian cigarette market;
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b) no significant quantities of cigarettes manufactured by RJRT NJ and/or RJRT 

have been distributed for sale in Ontario.

Accordingly, RJRT says that neither it nor RJRT NJ can be liable for any tobacco related wrong

allegedly committed in Ontario after May 11, 1999.    

19. In the normal course of business, RJRT NJ and MTI, and later RJRMI, legitimately 

exchanged information relevant to MTI and/or RJRMI’s operations in Canada.  However, such 

exchange of information does not render the acts of MTI or RJRMI the acts of RJRT NJ, nor 

does such exchange of information mean that the actions or inactions of MTI or RJRMI were 

controlled or directed by RJRT NJ.

20. RJRT denies that it or RJRT NJ would be liable for any of the alleged tobacco related 

wrongs of JTIM, RJRMI, or MTI on the basis of joint or vicarious liability, agency, conspiracy, 

or acting in concert.

General

21. RJRT denies, on its own behalf and that of RJRT NJ, the allegations of negligent design 

and manufacture, misrepresentation, failure to warn of risks, unlawful promotion of cigarettes to 

children and adolescents, and any and all other alleged breaches of common law, equitable or 

statutory duties and obligations alleged in the Statement of Claim.
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22. RJRT specifically denies that any act or omission on the part of RJRT or RJRT NJ in the 

design, manufacture, advertising, promotion or marketing of their products wrongfully caused 

persons in Ontario to start smoking and/or to continue smoking cigarettes.

23. RJRT says that its conduct and that of RJRT NJ must be judged with reference to the 

time and the circumstances in which they took place.  Those circumstances would include, but 

are not limited to, the awareness – from time to time – of the public, the public health authorities, 

the Federal Government, and the Plaintiff of the potential risks of smoking cigarettes.

24. The manufacturing and promotion of cigarettes in Canada are, and have been at all 

material times, highly regulated activities.  Both the Federal Government and the Province have 

regulated the tobacco industry in Ontario at all material times.  Further, both the Federal 

Government and the Province have at all material times played a significant operational role in 

the tobacco industry in Ontario, as described at paragraphs 70 to 78 below. 

25. The regulatory framework, requirements and standards prevailing from time to time and 

the acts and omissions of both the Province and the Federal Government were and are important 

in assessing the standard(s) of care owed by cigarette manufacturers to persons in Ontario and 

the reasonableness and lawfulness of cigarette manufacturers’ conduct at all material times. 

Smoking and Disease

26. RJRT admits that there are serious potential health risks associated with smoking 

cigarettes and that epidemiological studies have shown statistical associations between smoking 
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and certain diseases.  The strength of the epidemiological or statistical associations between 

smoking and various diseases vary widely.

27. All of the diseases associated with smoking are multi-factorial.  Each such disease has 

various risk factors associated with it, which may include genetic, environmental, occupational, 

dietary and lifestyle factors.  All such diseases occur in non-smokers as well as in smokers.  

While, for example, cardiovascular disease has been associated with smoking, it is also the 

leading cause of death and disability among non-smokers. Similarly, not all smokers develop 

diseases which have been associated with smoking.

28. The association between smoking and a particular disease may be related to the intensity, 

duration and history of smoking.  In addition, the time period between smoking (or exposure to 

any other risk factor) and the development of diseases associated with smoking cigarettes may 

vary between individuals, populations and for different specific diseases.

29. The disease descriptions contained at paragraph 51 of the Statement of Claim are general 

or broad categories of disease, within which are many types or subdivisions of specific disease 

with differing associations to their own various risk factors.  RJRT puts the Plaintiff to the strict 

proof of the fact that smoking can cause or contribute to each specific disease in respect of which 

the Plaintiff seeks to recover the cost of health care benefits.  To the extent that allegations 

concerning exposure to second hand smoke or environmental tobacco smoke (“ETS”) form part 

of the Statement of Claim, RJRT puts the Plaintiff to the strict proof of the fact that ETS can 
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cause or contribute to each specific disease in respect of which the Plaintiff seeks to recover the 

cost of health care benefits.

Awareness of the Risks of Smoking

30. In response to the allegations in paragraphs 48-55 of the Statement of Claim, RJRT says 

that at all material times, persons in Ontario have been aware of the serious potential health risks 

associated with smoking, and of the fact that it may be difficult to stop smoking.  RJRT notes 

that beginning in 1972 – two years prior to RJRT NJ’s purchase of the shares of MTI – all 

packages of cigarettes sold in Canada displayed health warnings.  Shortly thereafter all cigarette 

advertising contained similar warnings.

31. At all material times, the Federal Government and the Province have been aware of the 

serious potential health risks associated with smoking, and of the fact that it may be difficult to 

stop smoking.  The actions of, and information provided by, the Federal Government, the 

Province and the public health community from time to time (in the context of education 

programs and otherwise) have reinforced the awareness of persons in Ontario with respect to 

smoking cigarettes, and the potential risks thereof, and have established the reasonable 

expectations of persons in Ontario with respect to the same.

32. At all material times, neither RJRT nor RJRT NJ had any materially greater awareness of 

the potential health risks associated with smoking, and of the fact that it may be difficult to stop 

smoking, than did persons in Ontario, the Federal Government, the Province and/or the public 

health community.  RJRT and RJRT NJ’s conduct must be assessed in the context of the 
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awareness existing at the time of persons in Ontario, the Federal Government, the Province 

and/or the public health community.

Why People Smoke

33. Despite their awareness of the serious potential health risks associated with smoking, and 

of the fact that it may be difficult to stop smoking, persons in Ontario have voluntarily elected to 

smoke and to continue to smoke.  Smoking initiation and continuation are not the result of a lack 

of information or awareness or a lack of understanding of the potential risks.

34. It is a common and normal aspect of human behaviour that people consciously and 

voluntarily elect to engage in specific behaviours which carry an element of risk.  People 

frequently choose to engage in an activity with a short term utility, despite their knowledge that 

doing so may potentially lead to a detrimental result in the longer term.

35. People smoke for many reasons.  These reasons for smoking differ from individual to 

individual, and from time to time.  While the presence of nicotine in tobacco smoke may be an 

important factor in why some people smoke, it is not sufficient to account for smoking 

behaviour.  Neither nicotine nor any other feature of smoking impairs smokers’ decision-making 

or judgment.

36. The decision to begin or to continue smoking is one made by individuals, based on their 

values, circumstances, experiences and motivations at the time, and is one for which they remain 

responsible, given their awareness and understanding of the material risks.  Smoking does not 

affect smokers’ understanding or appreciation of the potential health risks of smoking or their 
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ability to make judgments and decisions, including the decision to stop smoking and to 

implement that decision successfully.

37. At various times, different terms have been used to describe the difficulty in stopping 

smoking, including “habituation”, “dependence” and “addiction”.  RJRT accepts that smoking is 

addictive, in the sense that the term is commonly used today. Regardless of what term is used, 

smokers retain the capacity to quit.  Millions of people have successfully quit smoking, the vast 

majority without medical help.

Alleged Breach of the Duty - Design and Manufacture

38. RJRT and RJRT NJ have complied in all material respects with all common law, 

equitable and statutory duties and obligations, as they existed from time to time, owed to persons 

in Ontario.  On its own behalf and on behalf of RJRT NJ, RJRT specifically denies each and 

every allegation set forth in paragraphs 56-62 of the Statement of Claim.  Any alleged breach of 

duty must be assessed in the context of the circumstances, both general and specific, existing at 

the time.

39. RJRT denies that it was at any material time possible to design and manufacture 

cigarettes, acceptable to consumers, which represented a less harmful feasible alternative to the 

cigarettes manufactured, distributed and promoted by MTI and JTIM or by RJRT NJ and/or 

RJRT, to the extent that the Plaintiff shows that cigarettes manufactured and promoted by any of 

them were offered for sale in Ontario.  RJRT puts the Plaintiff to the strict proof of what would 

constitute a “reasonably safe product” and of what feasible measures could have been taken to 
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“eliminate, minimize, or reduce the risks of addiction and disease from smoking the cigarettes” 

as alleged in paragraphs 56 and 57 of the Statement of Claim.

40. At all material times, RJRT and RJRT NJ acted reasonably and lawfully in the design and 

manufacture of their products.

41. At all material times, persons in Ontario, the Federal Government, and the Plaintiff were 

aware that smoking could be harmful to smokers’ health and that it could be difficult to stop 

smoking.

42. RJRT and RJRT NJ dedicated substantial resources with the objective of developing 

cigarettes that may reduce the health risks associated with smoking.  Between the mid-1950’s 

and 2004, RJRT NJ dedicated over a billion dollars to this research and to efforts to bring such 

products to market and investigated numerous potential innovations in cigarette design, 

including:

a) selective reduction, i.e. attempting to remove or reduce specific constituents of 

smoke identified as potentially being of particular concern by the scientific and 

public health community;

b) general reduction, i.e. attempting to reduce machine-measured levels of tar, 

nicotine and other smoke constituents through the use of filtration, ventilation, 

processed tobaccos and other techniques;
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c) the use of tobacco substitutes, i.e. attempting to replace some or all of the tobacco 

in cigarettes with other substances that generate simpler smoke chemistry;

d) reducing the ratio of tar to nicotine, i.e. attempting to change the amount of 

nicotine yielded per unit tar, as has been recommended by some in the public 

health and wider scientific community since the 1970s and 1980s; and

e) developing new products with dramatically simplified smoke chemistry, by 

reason of the fact that they heat, rather than burn, tobacco. 

43. At all material times, RJRT NJ worked with RJRMI in this regard and shared the fruits of 

its research with RJRMI.

Alleged Breach of the Duty to Warn 

44. RJRT specifically denies, on its own behalf and on behalf of RJRT NJ, each and every 

allegation set forth in paragraphs 63-70 of the Statement of Claim and puts the Plaintiff to the 

strict proof thereof.

45. Any statements, warnings or failure to warn of risks by RJRT or RJRT NJ must be 

assessed in the appropriate scientific and historical context including:  the state of scientific 

knowledge, from time to time, concerning the potential risks of smoking, and in particular the 

genuine and protracted debate within the scientific community as to whether epidemiological 

associations could be said to amount to proof of disease causation; the public health 

community’s changing characterization of smoking as involving “habituation”, “dependence” or 
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“addiction”; and the awareness at all material times of governments, the public health 

community and persons in Ontario of both the potential health risks of smoking and of the 

difficulty of quitting.   

46. Neither RJRT nor RJRT NJ made health claims with respect to any products sold in 

Ontario. RJRT and RJRT NJ complied in all material respects with the legislation, regulations 

and directives established by the Federal Government and the Province in effect from time to 

time, as well as the industry Voluntary Codes from time to time.

Alleged Breach of the Duty – Misrepresentation

47. RJRT and RJRT NJ have complied in all material respects with all common law, 

equitable and statutory duties and obligations, as they existed from time to time, owed to persons 

in Ontario.  RJRT specifically denies each and every allegation set forth in paragraphs 71-72, 

72.1, 72.4, 73, 73.3 and 74-77 of the Statement of Claim and puts the Plaintiff to the strict proof 

thereof.

48. RJRT expressly denies that it or RJRT NJ made any materially false, inaccurate or 

misleading representation or statement, which they knew or should have known to be false, 

inaccurate or misleading, as assessed at the time such statement was made, or made any such 

statement with the intent to misrepresent to, or conceal from, persons in Ontario, the risks of 

smoking or exposure to second hand smoke as alleged.  In the alternative, RJRT denies that 

persons in Ontario relied on any such representation or statement to their detriment and says that 
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any such representation or statement must be assessed in the context of the circumstances, both 

general and specific, existing at the time of the particular statement.

49. In specific reply to the allegations in paragraphs 73 and 73.3 of the Statement of Claim, 

RJRT denies that it, or RJRT NJ, have unlawfully suppressed scientific and medical data or 

unlawfully acted on policies to withhold, alter or destroy research as alleged in the Statement of 

Claim.

50. In specific reply to the allegations in paragraphs 76-77 of the Statement of Claim, RJRT 

expressly denies that it or (so far as RJRT is aware) RJRT NJ, made any fraudulent, reckless or 

negligent representation or statement, as assessed at the time such statement was made, or made 

any such statement with the intent to induce persons in Ontario to commence smoking or to 

continue to smoke as alleged.  In the alternative, RJRT denies that persons in Ontario relied on 

such representation or statement to their detriment.

Alleged Breach of the Duty – Manufacturing or Promoting Products for Children and 
Adolescents

51. RJRT does not admit the existence of the duty to children and adolescents in Ontario in 

the terms alleged in paragraph 78 of the Statement of Claim.

52. RJRT and RJRT NJ complied in all material respects with all common law, equitable and 

statutory duties and obligations, as they existed from time to time, owed to persons in Ontario.  

On its own behalf and on behalf of RJRT NJ, RJRT specifically denies each and every allegation 

set forth in paragraphs 79-85 of the Statement of Claim.  Any alleged act or omission of RJRT or 
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RJRT NJ must be assessed in the context of the circumstances, both general and specific, 

existing at the time.

53. Neither RJRT nor RJRT NJ targeted children or adolescents in the promotion, advertising 

or marketing of cigarettes at all or, in particular, in Ontario, in order to convince such children or 

adolescents to smoke; nor did either company suggest that MTI or RJRMI should do so.  In any 

event, advertising and promotion for cigarettes do not play any significant role in why minors 

smoke.

54. RJRT does not admit that either it or RJRT NJ was obliged to take measures to prevent 

children or adolescents from starting to smoke or continuing to smoke cigarettes. The sale of 

cigarettes to children or adolescents under the age of 16 in Ontario was, at all material times, 

illegal. The Federal Government and the Province determined the age at which persons in 

Ontario may lawfully purchase cigarettes and other tobacco products.  The enforcement of the 

law was not the responsibility of RJRT or RJRT NJ.   From 1908 to 1994, the federal legal age 

for the purchase and sale of cigarettes was 16 years of age.  The federal legal age was raised to 

18 years of age in 1994 and remains 18 years of age today.  The provincial legal age in Ontario is 

19 years of age.  Prior to 1994, the provincial legal age was 18 years of age.

55. To the extent allegations are made regarding the improper sale of cigarettes to minors in 

Ontario, neither RJRT nor RJRT NJ was or is a retailer, and neither has sold cigarettes directly to 

persons in Ontario.
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Alleged Breaches of Statutory Duties and Obligations

56. RJRT and RJRT NJ complied in all material respects with all applicable statutory duties 

and obligations, as they existed from time to time, owed to persons in Ontario.  On its own 

behalf, and on behalf of RJRT NJ, RJRT specifically denies each and every allegation set forth in 

paragraphs 142-147 of the Statement of Claim.    

57. On its own behalf, and on behalf of RJRT NJ, RJRT denies that it has materially 

breached the provisions of any of the statutes generally referenced in paragraphs 142-147 of the 

Statement of Claim, and puts the Plaintiff to the strict proof of the circumstances, timing and 

facts alleged to constitute breaches of same.  The allegations as pleaded in paragraphs 142-147 of 

the Statement of Claim do not set forth any legal, equitable or statutory duties or obligations 

known to law in Ontario and therefore do not disclose or support a cause of action under the Act.

58. Any alleged breach of statutory duty or obligation must be assessed in the context of the 

circumstances, both general and specific, existing at the time.  No act or omission on the part of 

RJRT or RJRT NJ in the design, manufacture, advertising, promotion or marketing of their 

products wrongfully caused persons in Ontario to start smoking or to continue smoking 

cigarettes.  RJRT, on its own behalf and on behalf of RJRT NJ, pleads and relies upon the 

context as previously described in its Statement of Defence.

Alleged Conspiracy, Concert of Action and Common Design

59. On its own behalf and on behalf of RJRT NJ, RJRT denies the existence of any 

conspiracy, concert of action or common design as alleged in the Statement of Claim.  RJRT, on 
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its own behalf and on behalf of RJRT NJ, specifically denies each and every allegation set forth 

in paragraphs 86-116 and 128-134 of the Statement of Claim and puts the Plaintiff to the strict 

proof thereof.  

60. RJRT further denies that it or RJRT NJ participated in, or was a member of, or a party to 

any conspiracy, concert of action or common design as alleged in the Statement of Claim and 

puts the Plaintiff to the strict proof thereof. 

61. RJRT further denies that it or RJRT NJ engaged in any unlawful act or conduct as alleged 

in the Statement of Claim in furtherance of any alleged conspiracy, concert of action or common 

design and puts the Plaintiff to the strict proof thereof.

62. In response to the allegations at paragraphs 128-134 of the Statement of Claim, RJRT 

specifically denies that it or RJRT NJ directed and coordinated the smoking and health policies 

of JTIM, MTI or RJRMI through the means and methods alleged in those paragraphs of the 

Statement of Claim.  RJRT further specifically denies that it, or RJRT NJ, unlawfully 

participated in the removal and destruction of smoking and health materials or unlawfully 

destroyed research relating to the biological activity of cigarettes as alleged in paragraph 133.3

of the Statement of Claim.

63. RJRT admits that representatives of RJRT NJ met and otherwise communicated with 

representatives of other cigarette manufacturers from time to time, including in the context of 

meetings of trade associations.  Such meetings and communications (as the case may be) have 

been commonplace across many manufacturing sectors for many years, were legitimate and 
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appropriate, and did not constitute a conspiracy, concert of action or common design or result in 

the commission of any unlawful acts of conduct.

64. RJRT denies that it or RJRT NJ communicated with any other cigarette manufacturer or 

trade association, or with MTI or RJRMI, for any unlawful purpose, or employing any unlawful 

means, or with the intent of injuring any person in Ontario. RJRT further denies that any 

unlawful acts were committed in Ontario as a result of any communication between RJRT or 

RJRT NJ and any other person.

65. In the normal course of business, RJRT NJ and MTI, and later RJRMI, legitimately 

exchanged information relevant to MTI and/or RJRMI’s operations in Canada.  However, such 

exchange of information does not render the acts of MTI or RJRMI the acts of RJRT NJ, nor 

does such exchange of information mean that the actions or inactions of MTI or RJRMI were 

controlled or directed by RJRT NJ.

66. From time to time, employees of RJRT NJ participated in meetings at which issues 

relating to smoking and health were discussed.  These meetings and the exchange of information 

more generally were means by which to discuss issues common to companies with some 

connection to RJRT NJ, including smoking and health issues.  The communications did not 

constitute directives or orders, and, in any event, did not encourage the commission of unlawful 

acts.
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67. No communication between RJRT or RJRT NJ and any other person, or any other act or 

omission of RJRT or RJRT NJ, reduced or adversely affected the awareness of persons in 

Ontario regarding the risks associated with smoking. 

68. RJRT denies the existence of any conspiracy, concert of action or common design as 

alleged in the Statement of Claim among those Defendants alleged to constitute the “RJR 

Group”.  

69. Accordingly, RJRT denies that it is jointly and severally liable with any or all of the other 

Defendants, or any of the Defendants alleged to constitute the RJR Group, for the cost of health 

care benefits provided to insured persons in Ontario pursuant to section 4 of the Act as alleged in 

paragraph 148 of the Statement of Claim.

The Role of the Federal Government

70. The Federal Government, which at all material times had a responsibility to promote and 

preserve the health and well-being of the people of Canada, was an active and prominent 

presence in the tobacco industry in Canada, directing, and otherwise influencing, the actions of 

the industry and shaping the views and behaviour of persons in Ontario.

71. The Federal Government and its officials working in its departments and agencies 

worked closely with the cigarette manufacturers, gave advice and directions and made various 

representations and requests to the cigarette manufacturers on smoking and health issues and 

with regard to the design, manufacture and promotion of their products.  The actions and conduct 
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of the Federal Government occurred principally through Health Canada and Agriculture Canada 

and their respective predecessor departments and agencies.  The Federal Government was 

particularly active in relation to the information provided to the Canadian public, including the 

public in Ontario, about the potential risks of smoking.  Further, the Federal Government 

directed and advised the cigarette manufacturers in respect of their communications with persons 

in Ontario concerning the properties of cigarettes and the potential risks of smoking, including 

the form of printed warnings on packaging and other materials.

72. In furtherance of its role in the tobacco industry, and more particularly with respect to 

issues which are alleged in the Statement of Claim to have a relevance to consumers’ health, the 

Federal Government implemented a number of operational programmes and engaged in 

numerous other operational activities from time to time, including:

a) analysis of the potential risks of smoking, including the risks of “habituation”, 

“dependence” and “addiction”;

b) monitoring and assessing the level of awareness of consumers in Canada, 

including those in Ontario, of the potential risks of smoking;

c) considering the need to educate and advise consumers as to the properties of 

cigarettes and to inform and/or remind those consumers of the potential risks of 

smoking;
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d) providing such education, advice and information and/or reminders at certain 

material times as was considered necessary;

e) imposing taxes for the purpose of obtaining the majority of the revenue from the 

sale of cigarettes to consumers in Canada;

f) giving advice, recommendations and directions to manufacturers of cigarettes as 

to whether printed warnings on packages of cigarettes and other advertising media 

were necessary or desirable;

g) giving advice, recommendations and directions as to the form of such warnings;

h) giving advice, recommendations and directions to manufacturers of cigarettes  on 

the form of packaging to be used by manufacturers;

i) giving advice and recommendations to manufacturers of cigarettes in respect of 

the relevant codes or practices governing the advertising and promotion of 

cigarettes;

j) research into the chemistry of tobacco smoke and fundamental research into 

potential smoking and health effects;

k) research into and analysis of the chemical and physical composition of tobacco;

l) since 1971, implementing the “Less Hazardous Cigarette Programme”, including 

the Delhi Tobacco and Health Bio-Assay Programme;
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m) developing and cultivating varieties of tobacco plant with elevated levels of 

nicotine and giving advice, recommendations and directions to cigarette 

manufacturers to use such varieties in cigarettes sold in Canada;

n) advising the cigarette manufacturers to design, manufacture, distribute and 

promote LTN products and, indeed, taking a position of leadership in relation to 

the same in Canada;

o) giving advice, recommendations and directions to cigarette manufacturers 

regarding targets for the reduction of the “Sales Weighted Average Tar” yield of 

cigarettes; and

p) at least until 2003, encouraging those smokers who did not want to quit to switch 

to LTN products, on the basis that these might be less harmful to health, and 

informing such smokers to avoid compensating if they did switch to such 

cigarettes.   

73. The acts and omissions of the Federal Government influenced the views and behaviour of 

persons in Canada, including Ontario, and had a significant effect on, among other things, the 

manner in which the manufacturers conducted their business and the contents and properties of 

the cigarettes that they manufactured, distributed and promoted, in Canada, including Ontario.  

The standard(s) of care allegedly owed by the manufacturers to persons in Ontario and the 

reasonableness of the manufacturers’ conduct must be considered in light of these acts and 

omissions.
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The Role of the Provincial Government

74. The Province was also involved in the activities of the tobacco industry in Ontario, 

including supervising, advising and directing the actions of the tobacco manufacturers in relation 

to the market for tobacco and tobacco products in Ontario.

75. At all material times, the Province was aware of the potential serious health risks of 

smoking and the difficulty of giving up smoking.  At all material times, the Province was at least 

as aware of the potential risks of smoking as RJRT NJ or RJRT.

76. At all material times, the Province:

a) permitted persons in Ontario to purchase and consume cigarettes;

b) permitted the distribution, promotion and sale of cigarettes in Ontario by the 

manufacturers, including MTI and JTIM;

c) licensed sellers of cigarettes in Ontario as part of the marketing system for 

cigarettes  in Ontario;

d) imposed taxes for the purpose of obtaining the revenue from the sale of cigarettes  

to persons in Ontario;

e) cooperated with, and participated in, Federal Government tobacco initiatives and 

programs;
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f) directly and indirectly supported and promoted the agricultural cultivation and 

marketing of Ontario tobacco for use in the manufacture of Canadian cigarettes; 

g) had a duty to promote and preserve the health and well-being of the public in 

Ontario; and

h) played an important role in educating persons in Ontario, and in particular 

children and adolescents, about the potential risks of smoking and in dissuading 

them from smoking or starting to smoke. 

77. The acts and omissions of the Province influenced the views and behaviour of persons in 

Ontario and had a significant effect on, among other things, the manner in which the 

manufacturers conducted their business, and the contents and properties of the cigarettes that 

they manufactured, distributed and promoted, in Ontario.  The standard(s) of care allegedly owed 

by the manufacturers to persons in Ontario and the reasonableness of the manufacturers’ conduct 

must be considered in light of these acts and omissions.

78. The Plaintiff is precluded, by common law and equitable principles, from recovering the 

cost of health care benefits arising out of the consumption of cigarettes in the Province when the 

Plaintiff permitted (and benefited from) the sale of cigarettes with knowledge of the potential 

health risks.

79. RJRT pleads and relies on the provisions of the Negligence Act, R.S.O. 1990, c. N. 1 and 

the Limitations Act, 2002, S.O. 2002, c. 24.
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The Cost of Health Care Benefits

80. RJRT repeats its denial that neither it nor RJRT NJ committed any tort or breached any 

common law, equitable or statutory duty or obligation owed by them to persons in the Province 

of Ontario, which led such persons to start smoking or to continue to smoke.

81. Under the Act, the Province can only recover the cost of health care benefits caused or 

contributed to by a tobacco related wrong, which breach resulted in smoking of cigarettes or 

other tobacco products by, or exposure to, a specific and relevant population of insured persons 

in Ontario and which smoking or exposure actually caused or contributed to disease in such 

persons.  RJRT puts the Province to the strict proof of its claim for the cost of health care 

benefits.

82. RJRT denies that any population of insured persons who smoked cigarettes or were 

exposed to tobacco smoke started or continued to smoke or were exposed to tobacco smoke 

because of any breach of any common law, equitable or statutory duty or obligation owed by 

RJRT or RJRT NJ to persons in Ontario, which breach is expressly denied.  RJRT denies that the 

Province is entitled to recover the cost of health care benefits resulting from smoking or 

exposure for any population of insured persons.

83. The Province is not entitled to claim for or recover the total cost of health care benefits

for a disease which can be caused by smoking cigarettes or exposure to tobacco smoke.  All of 

the diseases associated with smoking occur in non-smokers as well as smokers.  Not every case 

of such a disease that occurs in smokers results from smoking cigarettes or exposure to tobacco 
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smoke.  The Province must prove, in relation to each disease, the cost of health care benefits that 

was actually caused or contributed to by smoking cigarettes or exposure to tobacco smoke.

84. The cost of health care benefits to be determined on an aggregate basis under section 

3(3)(a) of the Act includes only the cost of health care benefits provided after the date of the 

breach, which breach is expressly denied, resulting from smoking cigarettes or exposure to 

tobacco smoke.  Without limiting the generality of the foregoing, the cost of health care benefits

to be determined on an aggregate basis:

a) must not include the cost of any health care benefits incurred before the date of 

the breach, which breach is expressly denied;

b) must be determined in relation to the specific and relevant population of insured 

persons in Ontario, determined at the time of the breach, to whom the duty or 

obligation was owed and in relation to whom the duty or obligation was breached;

c) must be limited to the specific and relevant population of insured persons in 

Ontario during the period of the breach;

d) must not include the cost of health care benefits for any non-tobacco related 

disease; and

e) must not include the cost of health care benefits for a disease resulting from 

exposure to tobacco products other than cigarettes.
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85. The Province is not entitled to recover, on an aggregate basis for any population of 

insured persons, the cost of health care benefits that it would have incurred in any event.  RJRT 

denies that the Province has incurred any cost of health care benefits as a result of persons 

smoking cigarettes or being exposed to tobacco smoke in excess of any cost that the Province 

would have incurred in any event.

86. Further, the Province is not entitled to recover, on an aggregate basis for any population 

of insured persons, the cost of health care benefits that were not incurred by the Province, but 

were incurred, in whole or in part, by the Federal Government by means of transfer payments, 

funding arrangements, grants and shared cost programs.  The Province is not entitled to recover 

the cost of health care benefits which the Province has not actually incurred itself.

87. Further, taking into account sections 3(2) and 3(4) of the Act, the cost of health care 

benefits assessed against any Defendant under section 3(3) of the Act based upon that 

Defendant’s market share in cigarettes must be eliminated or reduced to the extent, inter alia, 

that persons, events, factors or circumstances, other than the Defendant’s breach, caused or 

contributed to the smoking or exposure or to the disease or risk of disease in the population of 

insured persons.  Without limiting the generality of the foregoing, the cost of health care benefits

must be eliminated or reduced based upon:

a) the awareness of persons in the population during and after the period of the 

breach of the potential health risks of smoking;
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b) the conscious and voluntary decisions by persons in Ontario to start smoking 

and/or to continue smoking notwithstanding the awareness of the potential health 

risks associated with smoking;

c) the actions and conduct of other persons and entities, including without limitation, 

the Federal Government and the Province, which may have influenced persons in 

Ontario to start smoking and/or to continue smoking during and after the period of 

the breach; and

d) all other events, factors or circumstances which influenced persons in the 

population to start smoking and/or to continue smoking during and after the 

period of the breach.  

88. The Province has agreed to and accepted the manufacture, distribution, promotion and 

sale of cigarettes in Ontario.  The Province’s acts and conduct in imposing taxes on the sale of 

cigarettes influenced the views and behaviour of persons in Ontario.  The tax revenue received 

by the Province from the sale of cigarettes in Ontario has exceeded the cost of health care 

benefits resulting from smoking cigarettes or exposure to tobacco smoke.  The Province has not 

incurred the cost of any health care benefits resulting from smoking cigarettes or exposure to 

tobacco smoke, since such costs have been fully paid from taxes on the sale of cigarettes in

Ontario.

89. If the Plaintiff has incurred the cost of health care benefits as alleged or at all, which is 

denied, then the cause of the Plaintiff incurring such costs is a requirement of the statutes which 
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have provided or are providing for health care in the Province of Ontario, including, without 

limitation, the Health Insurance Act, R.S.O. 1990, c. H.6, Charitable Institutions Act, R.S.O. 

1990, c. C.9, Homemakers and Nurses Services Act, R.S.O. 1990, c. H. 10, Homes for the Aged 

and Rest Homes Act, R.S.O. 1990, c. H. 13, Independent Health Facilities Act, R.S.O. 1990, c. 

I.3, Local Health System Integration Act, 2006, S.O. 2006, c. 4, Long-Term Care, 1994, S.O. 

1994, c. 26, Long-Term Care Homes Act, 2007, S.O. 2007, c. 8, Nursing Homes Act, R.S.O. 

1990, c. N.7, Ontario Drug Benefit Act, R.S.O 1990, c. O. 10 and Public Hospitals Act, R.S.O. 

1990, c. P. 40 and predecessor statutes and regulations. 

90. Further, and as already described, the acts and omissions of the Federal Government and 

the Province influenced the views and behaviour of persons in Ontario and had a significant 

effect on, among other things, the manner in which the manufacturers conducted their business, 

and the contents and properties of the cigarettes that they, distributed and promoted in Ontario.  

The Plaintiff is not entitled to recover from RJRT or RJRT NJ the cost of health care benefits

resulting from such actions and conduct by the Federal Government and/or the Province or from 

compliance with their advice, recommendations or directions.

Mitigation

91. RJRT says, in further answer to the whole of the Statement of Claim, the Plaintiff has 

mitigated the cost of health care benefits as aforesaid, and the cost of health care benefits has 

therefore been eliminated or reduced.  In the alternative, the Plaintiff has failed to mitigate such 

costs.
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Relief Claimed

92. RJRT denies that the Plaintiff is entitled to the relief claimed, or any relief, and says that 

the action should be dismissed as against it with costs. 
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HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO
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ROTHMANS INC., ROTHMANS, BENSON & HEDGES INC., CARRERAS 
ROTHMANS LIMITED, ALTRIA GROUP, INC., PHILIP MORRIS U.S.A. INC., 

PHILIP MORRIS INTERNATIONAL, INC., JTI-MACDONALD CORP., R.J. 
REYNOLDS TOBACCO COMPANY, R.J. REYNOLDS TOBACCO 

INTERNATIONAL INC., IMPERIAL TOBACCO CANADA LIMITED, BRITISH 
AMERICAN TOBACCO P.L.C., B.A.T INDUSTRIES P.L.C., BRITISH 

AMERICAN TOBACCO (INVESTMENTS) LIMITED,
and CANADIAN TOBACCO MANUFACTURERS’ COUNCIL

Defendants

STATEMENT OF DEFENCE 
OF R.J. REYNOLDS TOBACCO INTERNATIONAL INC.

Introduction

1. In this Statement of Defence, the Amended Fresh As Amended Statement of Claim is 

referred to as the “Statement of Claim” for ease of reference.

2. The Defendant, R.J. Reynolds Tobacco International, Inc. (“RJRTI”), admits that it is a 

company incorporated pursuant to the laws of the State of Delaware but says that its registered 

office address is 327 Hillsborough Street, Raleigh, North Carolina 27603, in the United States of 

America.
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3. RJRTI admits that this action is brought pursuant to the Tobacco Damages and Health 

Care Costs Recovery Act, 2009, S.O. 2009, c. 13 (“the Act”).

4. RJRTI further admits that the Province of Ontario (the “Province”) does not bring this 

action on the basis of a subrogated claim but brings this action in its own right on an aggregate 

basis pursuant to subsections 2(1) and 2(2) of the Act. 

5. RJRTI adopts the definitions contained in the Act and in paragraph 6 of the Statement of 

Claim for the purposes of this Statement of Defence.

6. The Act creates a civil cause of action for the Province.  However, except to the extent 

expressly provided for in the Act, the Act does not alter the substantive, evidentiary or 

procedural laws of Ontario or Canada.

7. RJRTI has no knowledge of the allegations contained in paragraphs 7-12, 16-19, 23-29, 

34-39, 44-45, 47, 72.2, 72.3, 72.5, 73.1, 73.2, 73.4, 117-127 and 135-140 of the Statement of 

Claim and puts the Plaintiff to the strict proof thereof.

8. Except as otherwise expressly admitted herein, RJRTI denies the balance of the 

allegations in the Statement of Claim and puts the Plaintiff to the strict proof thereof.  Without 

limiting the generality of the foregoing, RJRTI specifically denies that it has breached any 

common law, equitable or statutory duty or obligation owed to persons in Ontario as alleged in 

the Statement of Claim.  RJRTI denies that any such alleged breach of duty or obligation caused 
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any population of insured persons to smoke cigarettes, or to continue to smoke cigarettes, or to 

be exposed to tobacco smoke.  

9. RJRTI specifically denies the allegations of negligent design and manufacture, 

misrepresentation, failure to warn of risks, unlawful promotion of cigarettes to children and 

adolescents, and any and all other alleged breaches of common law, equitable or statutory duties 

and obligations alleged in the Statement of Claim.

10. RJRTI denies that it is liable for any of the alleged tobacco related wrongs, including for 

any alleged wrongs of the RJR Companies, on the alleged basis of joint or vicarious liability, 

agency, conspiracy or acting in concert.

11. RJRTI specifically denies that it acted in a manner that wrongfully caused any person in 

Ontario to smoke and/or to continue to smoke cigarettes. 

12. With respect to paragraphs 56, 63, 71, 78, 142 and 143 of the Statement of Claim, it is for 

the Court to determine whether the duty or duties of care alleged therein existed at the time of the 

alleged breach of the same and, if so, the appropriate standards(s) of care.

RJRTI’s Corporate History

13. RJRTI was incorporated in the State of Delaware in the United States of America in 

1976.  RJRTI is, and since its incorporation has been, a subsidiary of R.J. Reynolds Tobacco 

Holdings, Inc. (formerly named R.J. Reynolds Industries, Inc. and RJR Nabisco, Inc.).
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14. Since 1999, RJRTI has been an inactive shell corporation that is wholly-owned by R.J. 

Reynolds Tobacco Holdings Inc., without assets or employees.

15. Macdonald Tobacco Inc. (“MTI”) and RJR-Macdonald Inc. (“RJRMI”) were legal 

entities separate and apart from RJRTI.  JTI-Macdonald Corp. (“JTIM”) is a legal entity separate 

and apart from RJRTI.  At no time has RJRTI held shares in MTI, RJRMI or JTIM. 

Alleged Tobacco Related Wrongs

16. RJRTI has not:

a) designed, manufactured, distributed or sold cigarettes in Ontario;

b) advertised, marketed or promoted cigarettes or smoking in Ontario;

c) made statements or representations to persons in Ontario concerning smoking and 

health, addiction and/or any other risk or benefit allegedly associated with 

smoking or tobacco smoke;

d) conducted research into the design of cigarettes sold in Ontario;

e) interacted with the Government of Canada or the Government of Ontario;

f) held shares in any corporation engaged in the activities listed in subparagraphs (a) 

through (e).
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17. RJRTI therefore denies that it can be held liable for the tobacco related wrongs alleged in 

paragraphs 48-85 of the Statement of Claim.

Alleged Conspiracy, Concert of Action and Common Design

18. RJRTI denies the existence of any conspiracy, concert of action or common design as 

alleged in the Statement of Claim.  RJRTI specifically denies each and every allegation set forth 

in paragraphs 86-116 and 128-134 of the Statement of Claim and puts the Plaintiff to the strict 

proof thereof.

19. RJRTI further denies that it participated in, or was a member of, or a party to any 

conspiracy, concert of action or common design as alleged in the Statement of Claim and puts 

the Plaintiff to the strict proof thereof. RJRTI specifically denies that it has ever been a member 

of the Canadian Tobacco Manufacturers’ Council.

20. RJRTI further denies that it engaged in any unlawful act or conduct as alleged in the 

Statement of Claim in furtherance of any alleged conspiracy, concert of action or common 

design and puts the Plaintiff to the strict proof thereof.

21. In response to the allegations at paragraphs 128-134 of the Statement of Claim, RJRTI

specifically denies that it directed and coordinated the smoking and health policies of JTIM, MTI 

or RJRMI through the means and methods alleged in those paragraphs of the Statement of Claim.  

RJRTI further specifically denies that it unlawfully participated in the removal and destruction of 
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smoking and health materials or unlawfully destroyed research relating to the biological activity 

of cigarettes as alleged in paragraph 133.3 of the Statement of Claim. 

22. RJRTI admits that its representatives met and otherwise communicated with 

representatives of cigarette manufacturers from time to time, including in the context of meetings 

of trade associations.  Such meetings and communications (as the case may be) have been 

commonplace across many manufacturing sectors for many years, were legitimate and 

appropriate, and did not constitute a conspiracy, concert of action or common design or result in 

the commission of any unlawful acts or conduct.  RJRTI denies that it communicated with any 

cigarette manufacturer or trade association, or with MTI or RJRMI, for any unlawful purpose, or 

employing any unlawful means, or with the intent of injuring any person in Ontario.  RJRTI 

further denies that any unlawful acts were committed in Ontario as a result of any 

communication between RJRTI and any other person.

23. In the normal course of business, RJRTI and MTI, and later RJRTI, legitimately 

exchanged information relevant to MTI and/or RJRMI’s operations in Canada.  However, such 

exchange of information does not render the acts of MTI or RJRMI the acts of RJRTI, nor does 

such exchange of information mean that the actions or inactions of MTI or RJRMI were 

controlled or directed by RJRTI.

24. RJRTI participated in meetings, including the Winston-Salem Smoking Issues 

Coordinator Meetings and the “Hounds Ears” and “Sawgrass” conferences.  RJRTI nominated 

smoking issue designees.  The designee for Canada was an executive of MTI and later RJRMI.  
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These meetings, the nomination of a smoking issue designee, and the exchange of information 

more generally, were means by which to discuss issues common to companies with some 

connection to RJRTI, including smoking and health issues.  The communications did not 

constitute directives or orders and, in any event, did not encourage the commission of unlawful 

acts.

25. No communication between RJRTI and any other person, or any other act or omission of 

RJRTI, reduced or adversely affected the awareness of persons in Ontario regarding the risks 

associated with smoking.

26. RJRTI specifically denies that RJRTI participated in, was a member of, or a party to any 

conspiracy, concert of action or common design to prevent the Province or persons in Ontario or 

other jurisdictions from acquiring knowledge of the potential risks of smoking cigarettes and/or 

to commit tobacco related wrongs and/or to engage in the acts alleged in paragraphs 87 to 107 of 

the Statement of Claim. 

27. Accordingly, RJRTI denies that it is jointly and severally liable with any or all of the 

other Defendants, or any of the Defendants alleged to constitute the RJR Group, for the cost of 

health care benefits provided to insured persons in Ontario pursuant to section 4 of the Act as 

alleged in paragraph 148 of the Statement of Claim.



- 8 -

28. RJRTI denies there is any basis to find joint or vicarious liability, agency, conspiracy, 

acting in concert or common design as between it and any other person for any alleged tobacco

related wrongs.

The Cost of Health Care Benefits

29. RJRTI repeats its denial that it breached any common law, equitable or statutory duty or 

obligation owed by it to persons in Ontario, which led such persons to start smoking or to 

continue to smoke.

30. Under the Act, the Province can only recover the cost of health care benefits caused or 

contributed to by a tobacco related wrong, which breach resulted in smoking of cigarettes or 

other tobacco products by, or exposure to, a specific and relevant population of insured persons 

in Ontario and which smoking or exposure actually caused or contributed to disease in such 

persons.  RJRTI puts the Province to the strict proof of its claim for the cost of health care 

benefits.

31. RJRTI denies that any population of insured persons who smoked cigarettes or were 

exposed to tobacco smoke started or continued to smoke or were exposed to tobacco smoke 

because of any breach of any common law, equitable or statutory duty or obligation owed by 

RJRTI to persons in Ontario, which breach is expressly denied.  RJRTI denies that the Province 

is entitled to recover the cost of health care benefits resulting from smoking or exposure for any 

population of insured persons.
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32. The Province is not entitled to claim for or recover the total cost of health care benefits

for a disease which can be caused by smoking cigarettes or exposure to tobacco smoke.  All of 

the diseases associated with smoking occur in non-smokers as well as smokers.  Not every case 

of such a disease that occurs in smokers results from smoking cigarettes or exposure to tobacco 

smoke.  The Province must prove, in relation to each disease, the cost of health care benefits that 

was actually caused or contributed to by smoking cigarettes or exposure to tobacco smoke.

33. The cost of health care benefits to be determined on an aggregate basis under section 

3(3)(a) of the Act includes only the cost of health care benefits provided after the date of the 

breach, which breach is expressly denied, resulting from smoking cigarettes or exposure to 

tobacco smoke. Without limiting the generality of the foregoing, the cost of health care benefits

to be determined on an aggregate basis:

a) must not include the cost of any health care benefits incurred before the date of 

the breach, which breach is expressly denied;

b) must be determined in relation to the specific and relevant population of insured 

persons in Ontario, determined at the time of the breach, to whom the duty or 

obligation was owed and in relation to whom the duty or obligation was breached;

c) must be limited to the specific and relevant population of insured persons in 

Ontario during the period of the breach;
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d) must not include the cost of health care benefits for any non-tobacco related 

disease; and

e) must not include the cost of health care benefits for a disease resulting from 

exposure to tobacco products other than cigarettes.

34. The Province is not entitled to recover, on an aggregate basis for any population of 

insured persons, the cost of health care benefits that it would have incurred in any event.  RJRTI 

denies that the Province has incurred any cost of health care benefits as a result of persons 

smoking cigarettes or being exposed to tobacco smoke in excess of any cost that the Province 

would have incurred in any event.

35. Further, the Province is not entitled to recover, on an aggregate basis for any population 

of insured persons, the cost of health care benefits that were not incurred by the Province, but 

were incurred, in whole or in part, by the Federal Government by means of transfer payments, 

funding agreements, grants and shared cost programs.  The Province is not entitled to recover the 

cost of health care benefits which the Province has not actually incurred itself.

36. Further, taking into account sections 3(2) and 3(4) of the Act, the cost of health care 

benefits assessed against any Defendant under section 3(3) of the Act based upon that 

Defendant’s market share in cigarettes must be eliminated or reduced to the extent, inter alia, 

that persons, events, factors or circumstances, other than the Defendant’s breach, caused or 

contributed to the smoking or exposure or to the disease or risk of disease in the population of 
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insured persons. Without limiting the generality of the foregoing, the cost of health care benefits

must be eliminated or reduced based upon:

a) the awareness of persons in the population during and after the period of the 

breach of the potential health risks of smoking;

b) the conscious and voluntary decisions by persons in Ontario to start smoking 

and/or to continue smoking notwithstanding the awareness of the potential health 

risks associated with smoking;

c) the actions and conduct of other persons and entities, including without limitation, 

the Federal Government and the Province, which may have influenced persons in 

Ontario to start smoking and/or to continue smoking during and after the period of 

the breach; and

d) all other events, factors or circumstances which influenced persons in the 

population to start smoking and/or to continue smoking during and after the 

period of the breach.  

37. The Province has agreed to and accepted the manufacture, distribution, promotion and 

sale of cigarettes in Ontario.  The Province’s acts and conduct in imposing taxes on the sale of 

cigarettes influenced the views and behaviour of persons in Ontario.  The tax revenue received 

by the Province from the sale of cigarettes in Ontario has exceeded the cost of health care 

benefits resulting from smoking cigarettes or exposure to tobacco smoke.  The Province has not 
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incurred the cost of any health care benefits resulting from smoking cigarettes or exposure to 

tobacco smoke, since such costs have been fully paid from taxes on the sale of cigarettes in 

Ontario.

38. If the Plaintiff has incurred the cost of health care benefits as alleged or at all, which is 

denied, then the cause of the Plaintiff incurring such costs is a requirement of the statutes which 

have provided or are providing for health care in Ontario, including, without limitation, the 

Health Insurance Act, R.S.O. 1990, c. H.6, Charitable Institutions Act, R.S.O. 1990, c. C.9, 

Homemakers and Nurses Services Act, R.S.O. 1990, c. H. 10, Homes for the Aged and Rest 

Homes Act, R.S.O. 1990, c. H. 13, Independent Health Facilities Act, R.S.O. 1990, c. I.3, Local 

Health System Integration Act, 2006, S.O. 2006, c. 4, Long-Term Care, 1994, S.O. 1994, c. 26,

Long-Term Care Homes Act, 2007, S.O. 2007, c.8, Nursing Homes Act, R.S.O. 1990, c. N.7,

Ontario Drug Benefit Act, R.S.O 1990, c. O. 10 and Public Hospitals Act, R.S.O. 1990, c. P. 40 

and predecessor statutes and regulations.

39. Further, the acts and omissions of the Federal Government and the Province influenced 

the views and behaviour of persons in Ontario and had a significant effect on, among other 

things, the manner in which the manufacturers conducted their business, and the contents and 

properties of the cigarettes that they manufactured, distributed and promoted, in Ontario.  The 

Plaintiff is not entitled to recover from RJRTI the cost of health care benefits resulting from such 

actions and conduct by the Federal Government and/or the Province or from compliance by the 

manufacturers with their advice, recommendations or directions.
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40. RJRTI pleads that the Plaintiff is precluded, by common law and equitable principles, 

from recovering the cost of health care benefits arising out of the consumption of cigarettes in 

the Province when the Plaintiff permitted (and benefited from) the sale of cigarettes with 

knowledge of the potential health risks.

41. RJRTI pleads and relies upon the Negligence Act, R.S.O. 1990, c. N. 1 and the

Limitations Act, 2002, S.O. 2002, c. 24.

Mitigation

42. RJRTI says, in further answer to the whole of the Statement of Claim, the Plaintiff has 

mitigated the cost of health care benefits as aforesaid, and the cost of health care benefits has 

therefore been eliminated or reduced.  In the alternative, the Plaintiff has failed to mitigate such 

costs.

Relief Claimed

43. RJRTI denies that the Plaintiff is entitled to the relief claimed, or any relief, and says that 

the action should be dismissed as against it with costs. 
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initial deposit of $145 million.  JTIM intends to file an application for leave to appeal the 

QCA Judgment to the Supreme Court of Canada.24  

HCCR Actions 

17. As mentioned above, in addition to the QCA Judgment, JTIM is also a defendant in the 

HCCR Actions. This litigation is pursuant to provincial legislation enacted exclusively 

for the purpose of authorizing the provincial government to file a direct action against 

tobacco manufacturers to recoup the health-care costs the government has allegedly 

incurred and will incur, resulting from alleged “tobacco related wrongs”.25 The total 

potential quantum of damages claimed against the defendants in the HCCR Actions, 

including JTIM on a joint and several basis, is not yet known as some provincial 

plaintiffs have not specified the amounts of their claim.  However, to date, a total of 

approximately $500 billion, plus interest and costs, has been claimed to be owing by all 

defendants in the five provinces that have specified amounts in their claims or that have 

been detailed in expert reports.26  These claims are vastly in excess of the total value of 

the business of the Applicant and are likely vastly in excess of the value of the entire 

tobacco industry in Canada.27 

18. The HCCR Actions have also been initiated against Reynolds Tobacco and R.J. Reynolds 

Tobacco International, Inc. (together, “Reynolds”) as predecessors to JTIM.  Japan 

Tobacco has indemnified Reynolds pursuant to a Purchase Agreement dated as of March 

9, 1999 (as amended) as described in the McMaster Affidavit.28 The status of the HCCR 

Actions is detailed in the McMaster Affidavit.  

The Applicant’s Insolvency 

19. As at December 31, 2018, the Applicant’s assets had a book value of approximately $1.9 

billion.29  As at December 31, 2018, the Applicant had non-contingent liabilities totalling 

                                                 

24 Ibid. 
25 McMaster Affidavit at para. 60. 
26 McMaster Affidavit at para. 7. 
27 Ibid. 
28 McMaster Affidavit at para. 61. 
29 McMaster Affidavit at para. 72. 
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(f) if the restructuring proceedings are successful, the debtor company will continue 

to operate for the benefit of all of its stakeholders, and its stakeholders will retain 

all of its remedies in the event of future breaches by the debtor company or 

breaches that are not related to the released claims; and 

(g) the balance of convenience favours extending the stay to the third party.  

33. Granting such a stay to the Other Defendants will allow the Applicant to attempt to effect 

a collective solution with respect to the HCCR Actions.  Without the benefit of a stay, the 

stayed actions could potentially continue against the Other Defendants, preventing the 

Applicant’s ability to reach a collective solution, especially as that would relate to 

Reynolds.  This could cause significant economic harm for all stakeholders.   

34. Further, Reynolds is named as a defendant in the HCCR Actions as it was the predecessor 

to JTIM at the relevant times.  As the defence of Reynolds and JTIM are connected, it 

would be inequitable, and a potential disadvantage to the Applicant, to allow the actions 

to continue against Reynolds alone.   

35. In consideration of the above factors, the balance of convenience favours granting the 

stay to the Other Defendants in connection with proceedings described herein.  

C. The Proposed Monitor should be appointed as Monitor as requested. 

36. Upon the granting of an Initial Order, section 11.7 of the CCAA requires that a trustee be 

appointed to monitor the debtor company’s business and financial affairs.  The Proposed 

Monitor has consented to act as monitor in these CCAA proceedings and is a trustee 

within the meaning of subsection 2(1) of the BIA.49 

37. The Proposed Monitor is not subject to any of the restrictions as to who may be appointed 

as monitor set out in section 11.7(2) of the CCAA.  

                                                 

49 CCAA, s. 11.7. 
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