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NOTICE OF MOTION 
(Re: Lift Stay) 

(Returnable on May 14, 2019) 
 

The Applicant will make a motion before a Judge of the Ontario Superior Court of Justice 

(Commercial List) on Tuesday, May 14, 2019 at 10:00 a.m., or as soon after that time as the 

motion can be heard, at 330 University Avenue, in the City of Toronto. 

PROPOSED METHOD OF HEARING:  The motion is to be heard orally. 

THE MOTION IS FOR:  

(a) An Order substantially in the form attached to the Motion Record at Tab 3 (the “Lift Stay 

Order”): 

i. if necessary, abridging the time for service of the Notice of Motion and the 

Motion Record herein and dispensing with further service thereof; and 
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ii. lifting the stay of proceedings provided for in the Second Amended and Restated 

Initial Order dated March 8, 2019 (the “Initial Order”) to allow certain 

proceedings to continue or be commenced in the ordinary course. 

(b) Such further and other relief as this Court deems just. 

THE GROUNDS FOR THE MOTION ARE:  

Background of CCAA Proceedings  

(c) The Applicant obtained the Initial Order pursuant to the Companies’ Creditors 

Arrangement Act (“CCAA”).  Pursuant to the terms of the Initial Order, no proceeding or 

enforcement process in any court or tribunal may be commenced, continued or take place 

by or against the Applicant, except with leave of the Court. 

Ongoing Proceedings 

(d) In accordance with the terms of the Initial Order, the Applicant is operating in the 

ordinary course of business for the benefit of its stakeholders.  Due to the size and 

complexity of the business, as at the date of the Initial Order, the Applicant was the 

subject of certain proceedings that are not related to any tobacco claims. 

Swann Action 

(e) The Applicant, an employee of the Applicant, Midfield Interactive Corporation 

(“Midfield”), and an employee of Midfield are defendants in an action commenced by 

Eric and Marissa Swann on September 11, 2016 as Court File No. CV-16-559813, 

seeking damages in the amount of $5 million against the defendants (the “Swann 

Action”).  The Swann Action relates to a personal injury allegedly occurred during an 

incentive trip arranged by Midfield on behalf of the Applicant. 

(f) In the event that the Swann Action is successful, any monetary award would be covered 

by Midfield’s insurance.  The Swann Action is being dismissed against one of the 
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plaintiffs and the remaining plaintiff’s examination for discovery is currently scheduled 

for May 29, 2019.  Mediation is scheduled for August 13, 2019. 

(g) The Applicant seeks to lift the stay of proceedings to allow the Swann Action to continue 

because there is no economic impact due to Midfield’s insurance coverage and because 

an employee of the Applicant is personally named as a defendant. 

Montero-Pomar Action 

(h) The Applicant, an employee of the Applicant, and ARI Financial Services Inc. (“ARI”) 

are defendants in an action commenced on July 15, 2016 as Court File No. 16/58094 

seeking damages in the amount of $1,500,000, plus interest and costs (the “Montero-

Pomar Action”).  The Montero-Pomar Action relates to a motor vehicle accident that 

occurred on August 8, 2014, involving a vehicle leased by the Applicant from ARI and 

driven by an employee of the Applicant. 

(i) The parties reached a settlement of the Montero-Pomar Action, which terms require a 

payment of $97,500 (inclusive of all claims for damages, pre-judgment interest, HST, 

costs and disbursements) by the Applicant. Since this amount is less than its insurance 

deductible of $250,000, the Applicant is self-insured and this amount has already been 

accrued for financial accounting purposes.  The Applicant believes that the proposed 

settlement is in the best interests of the defendants to the Montero-Pomar Action, 

including the Applicant. 

(j) The Applicant seeks to lift the stay of proceedings to allow the Montero-Pomar Action to 

continue because the settlement provides for an immaterial financial impact on the 

Applicant and because an employee of the Applicant is also named as a defendant. 

Labour and Employment Matters 

(k) The Applicant has approximately 500 full time employees, approximately 20% of which 

are unionized.  From the outset of the CCAA proceedings, it is the intention of the 

Applicant to maintain the status quo and not affect its dealings with its union, employees 

and retirees.  
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(l) The Applicant seeks an order permitting the commencement or continuance of labour and 

employment matters, either with the consent of the Monitor or an order of the Court, in 

order to minimize any disruption to the business of the Applicant. 

(m) As of May 7, 2019, there are two ongoing matters between the Applicant and its union.  

One matter is a grievance challenging a staffing decision and the other alleges the 

Applicant interfered with the union’s right to association.  

(n) The union has requested that its grievances be allowed to continue and that new 

grievances or claims be permitted to be commenced in the ordinary course where 

appropriate.  The Applicant is of the view that allowing the grievances to continue or be 

commenced would preserve the integrity of the Applicant’s collective agreement. 

(o) The Applicant is involved in three occupational health and safety claims initiated by 

employees of the Applicant. If these matters proceed and the Applicant’s defence is 

unsuccessful, there would be an impact on the overall annual occupational health and 

safety contribution required to be paid by the Applicant.  The Applicant is committed to 

provide a safe and positive work environment and a fair dispute resolution process in 

respect thereof. 

(p) The Applicant also relies on: 

i. the provisions of the CCAA and the statutory, inherent and equitable jurisdiction 

of this Court; and 

ii. such further and other grounds as counsel may advise and this Honourable Court 

may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of this 

application: 

(q) the Affidavit of William E. Aziz, sworn May 9, 2019; 

(r) the Third Report of the Monitor, to be filed; and 

(s) such further and other evidence as counsel may advise and this Court may permit.  
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Court File No. CV-19-615862-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST) 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS  
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR  
ARRANGEMENT OF JTI-MACDONALD CORP. 

Applicant 

AFFIDAVIT OF WILLIAM E. AZIZ 
(sworn May 9, 2019) 

 

I, WILLIAM E. AZIZ, of the Town of Oakville, in the Province of Ontario, MAKE 

OATH AND SAY:  

INTRODUCTION 

1. I am the President of BlueTree Advisors Inc., Chief Restructuring Officer of JTI-

Macdonald Corp. (the “Applicant” or “JTIM”).  As such, I have personal knowledge of the 

matters to which I hereinafter depose, except where my knowledge is based on information and 

belief, in which case I believe such information to be true. 

2. All capitalized terms not herein defined shall have the meanings set out in the Initial Order 

(as defined below). 

PURPOSE 

3. The purpose of this Affidavit is to support the motion seeking a lift of the stay of 

proceedings provided for in the Second Amended and Restated Initial Order dated March 8, 2019 



 - 2 - 

(the “Initial Order”) to allow certain proceedings in which JTIM is involved to continue or be 

commenced in the ordinary course.   

STAY OF PROCEEDINGS  

4. Pursuant to the terms of the Initial Order, no proceeding or enforcement process in any 

court or tribunal may be commenced, continued or take place by or against the Applicant except 

with leave of the Court (the “Stay of Proceedings”).   

ON GOING PROCEEDINGS 

5. Pursuant to the terms of the Initial Order, JTIM is operating in the ordinary course of 

business for the benefit of its stakeholders.  Due to the size and complexity of the Business, as at 

the date of the Initial Order, the Applicant was the subject of certain Proceedings that are not 

related to a Tobacco Claim.  The Applicant seeks to the lift the stay of proceedings to allow certain 

of these matters to continue.   

Swann Action 

6. I am advised by legal counsel to the Applicant that it is a defendant, together with one of 

its employees (Christopher Chaulk), Midfield Interactive Corporation (“Midfield”) and Carlos 

Sousa (an employee of Midfield), in an action commenced by Eric and Marissa Swann on 

September 11, 2016 as Court File No. CV-16-559813 seeking damages in the amount of $5 million 

(the “Swann Action”).  The action relates to a personal injury which is alleged to have occurred 

during an incentive trip arranged by Midfield on behalf of JTIM.  A copy of the statement of claim 

issued in the Swann Action is attached as Exhibit “A”. 
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7. I have been advised by legal counsel to Midfield and JTIM that, in the event that the Swann 

Action is successful, any monetary award would be covered by Midfield’s insurance.  The Swann 

Action is being dismissed against one of the plaintiffs and the remaining plaintiff’s examination 

for discovery is currently scheduled for May 29, 2019.  A mediation in this matter is scheduled for 

August 13, 2019.   

8. As there is no economic impact on the Applicant as a result of this Proceeding and because 

one of JTIM’s employees is also named as a defendant, JTIM is seeking to lift the stay of 

proceedings to allow this Proceeding to continue. 

Montero-Pomar Action 

9. I am advised by legal counsel to the Applicant that it is a defendant, together with one of 

its employees, Craig Smith, and ARI Financial Services Inc. (“ARI”) in an action commenced by 

Rosa Montero-Pomar on July 15, 2016 as Court File No. 16/58094 seeking damages in the amount 

of $1,500,000, plus interest and cost (the “Montero-Pomar Action”).  The action relates to a 

motor vehicle accident that occurred on August 8, 2014 involving a vehicle leased by JTIM from 

ARI and driven by Mr. Smith.  A copy of the statement of claim issued in the Montero-Pomar 

Action is attached as Exhibit “B”. 

10. I have been advised that the parties reached a settlement of the Montero-Pomar Action 

which requires a payment of $97,500, inclusive of all claims for damages, pre-judgment interest, 

HST, costs and disbursements, by JTIM as this amount is less than its insurance deductible of 

$250,000.  The Applicant is self-insured and thus, this amount has already been accrued for 

financial accounting purposes.  The Applicant believes that the proposed settlement is in the best 

interests of the defendants, including JTIM. 
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11. As a settlement has been reached which provides for a immaterial financial impact on the 

Applicant and because one of JTIM’s employees is also named as a defendant, JTIM is seeking to 

lift the stay of proceedings to allow this Proceeding to continue to effect the settlement. 

Labour and Employment Matters 

12. JTIM has approximately 500 full time employees, approximately 20% of which are 

unionized.  As outlined in the Affidavit of Robert McMaster dated March 8, 2019 sworn in support 

of the initial application, it is the intention of the Applicant to maintain the status quo and not affect 

its dealings with its union, employees and retirees.  The Applicant is committed to provide a safe 

and positive work environment and a fair dispute resolution process in respect thereof.  To this 

end, JTIM is seeking an order permitting the commencement or continuance of labour and 

employment matters with the consent of the Monitor or an order of the Court in order to minimize 

any disruption to the Business.   

13. As of May 7, 2019, there are two ongoing matters between the Applicant and its union: 

(a) A grievance filed by the union challenging JTIM’s staffing decision 

regarding a machine operator in the plant. The grievance is scheduled for arbitration 

commencing on March 31, 2020.  In the event that JTIM loses the arbitration, it is 

likely that the Applicant would be required to pay the difference in salary of the 

employee currently under dispute; and 

(b) The union served the Applicant with a motion dated April 26, 2019 alleging 

that JTIM interfered with its right to association. A tentative hearing date was 

initially set for May 31, 2019.  JTIM takes the position that such claim is without 
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merit.  However, if it were to succeed, JTIM has received advice from its legal 

counsel that that the amount of damages that may be awarded are likely not to be 

material. 

14. The Applicant is also involved in three occupational health and safety claims initiated by 

employees of JTIM who allege having been injured during the course of their employment (two 

matters involve tendinitis and one claim relates to hearing impairment).  JTIM has disputed these 

claims which are before the Administrative Labour Tribunal of Quebec. If these matters were to 

proceed and JTIM’s defence was unsuccessful, there would be an impact on the overall annual 

occupational health and safety contribution required to be paid by the Applicant. 

15. Currently, the Initial Order stays all Proceedings and prevents new Proceedings from being 

commenced by or against the Applicant.  The union has requested that its grievances be allowed 

to continue and that new grievances or claims be permitted to be commenced in the ordinary course 

where appropriate.  It is the Applicant’s position that allowing such matters to proceed with the 

consent of the Monitor or further Order of the Court would preserve the integrity of JTIM’s 

collective agreement and protect the rights of all parties thereto.   

  





Exhibit "A"
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Court File No

ONTARIO

SUPERIOR COURT OF JUSTICE

ROSA MONTERO POMAR

and

PLAINTIFF

CRAIG SMITH JTI MACDONALD CORP

and ARI FINANCIAL SERVICES INC

DEFENDANTS

STATEMENT OF CLAIM

TO THE DEFENDANT S

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintiff s

The claim made against you is set out in the following pages

IF YOU WISH TO DEFEND THIS PROCEEDING you or an Ontario lawyer acting for you

must prepare a statement ofdefence in Form 18A prescribed by the Rules ofCivil Procedure serve it

on the Plaintiff s lawyer or where the Plaintiff s do es not have a lawyer serve it on the

Plaintiff s and file it with proof ofservice in this court office WITHIN TWENTY DAYS after

this statement of claim is served on you if you are served in Ontario

Ifyou are served in another province or territory ofCanada or in the United States ofAmerica

the period for serving and filing your statement of defence is forty days Ifyou are served outside

Canada and the United States of America the period is sixty days

Instead of serving and filing a statement of defence you may serve and file a notice of intent

to defend in Form 18B prescribed by the Rules of Civil Procedure This will entitle you to ten

more days within which to serve and file your statement ofdefence
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IF YOU FAIL TO DEFEND THIS PROCEEDING JUDGMENT MAYBE GIVEN AGAINST

YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU IF YOU WISH TO

DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES LEGAL AID MAY

BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE

TAKE NOTICE THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has not

been set down for trial or terminated by any means within five years after the action was

commenced unless otherwise ordered by the court

1

Date JUL 1 5 2016 Issued by

Local registrar

Address of court office

45 Main Street East

Suite 110

Hamilton Ontario

L8N 2B7

TO CRAIG SMITH

1553 Evans Terrace

Milton Ontario

L9T 5J4

AND TO JTI MACDONALD CORP

1 Robert Speck Parkway

Suite 1601

Mississauga Ontario

L4Z 0A2

AND TO AR FINANCIAL SERVICES INC

1270 Central Parkway West

Suite 600

Mississauga Ontario

L5C 4P4
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CLAIM

I The Plaintiff Rosa Montero Pomar claims

a general damages in the sum of 500 000 00

b special damages in the sum of 1 000 000 00

c interest on special damages and general damages pursuant to the provisions ofthe

Courts ofJustice Act

d her costs of this action and

e such further and other relief as this Honourable Court may deem just

2 The Plaintiff Rosa Montero Pomar is a resident of the City ofMississauga in the Province of

Ontario and was at all material times the operatorof a 2012 Hyundai vehicle bearing Ontario permit

number BNKK453 for the year 2014 Plaintiffs motor vehicle

3 The Defendant Craig Smith is a resident of the City of Milton in the Province of

Ontario and was at all material times the operatorof a 2014 Ford motor vehicle bearing Ontario

permit number BTMK676 for the year 2014 Defendant motor vehicle
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4 The Defendants JTI Macdonald Corp and ARI Financial Services Inc are duly

incorporated companies carrying on business in the City of Mississauga and elsewhere in the

Province of Ontario and were at all material times the owners of the Defendant motor vehicle

5 On August 8 2014 the Plaintiff was proceeding in a careful and prudent manner in an

southeast direction in the left lane on Thompson Road South just south of its intersection with

the Derry Road in the City ofMilton At or about the same time the Defendant was proceeding

in a careless and reckless manner in the left lane immediately behind the Plaintiffs motor

vehicle The Plaintiff began to slow down with the intention of turning left at the intersection

when suddenly and without warning she was struck from behind by the Defendant motor vehicle

As a result of the collision the Plaintiff has sustained serious personal injuries

6 The Plaintiff states that the aforesaid collision was caused or contributed to solely by the

negligence of the Defendant Craig smith for whose negligence the Defendants JTI Macdonald

Corp and ART Financial Services Inc is in law responsible in that

he was following the Plaintiffs motor vehicle more closely than was

reasonable and prudent having due regard for the speed of the vehicle and

the traffic on and the conditions of the roadway contrary to Section 158

1 of the Highway Traffic Act R S 0 1990 c H 8 as amended

a
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he operated his motor vehicle on a Highway without due care and

attention and without reasonable consideration for other persons using the

Highway contrary to Section 130 of the Highway Traffic Act R S 0 1990

c H 8 as amended

b

he was following the Plaintiffs motor vehicle at an unreasonably closec

and unsafe distance

he was driving a motor vehicle while his ability to do so was impaired byd

alcohol and or drugs and or fatigue

e he was not keeping a proper lookout

0 he failed to have his motor vehicle under proper care and control

he had the last clear chance to avoid the collision and failed to do sog

h he created an emergency situation

he failed to take any or sufficient precautions to avoid a collision when heI

knew or ought to have known that a collision was likely to occur

j he failed to exercise a degree of caution
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k he was operating a mechanically defective motor vehicle and

1 he was an incompetent driver

7 As a result of the aforesaid collision the Plaintiff suffered serious personal injuries

including injuries to her neck and back frequent headaches depression driver anxiety

difficulties with concentration and memory and social withdrawal As a result of these injuries

the Plaintiff has suffered from a reduced activity tolerance limited range ofmotion and her

activities of daily living have been severely impacted The Plaintiff has sustained a permanent

serious impairment of an important physical mental or psychological function The Plaintiff has

suffered severe pain and continues to suffer pain at the present time The Plaintiff has suffered

from a loss of enjoyment of life and will continue to suffer from a loss ofenjoyment of life in the

future

8 As a result of the aforesaid collision the Plaintiff has incuned and will continue to incur

medical housekeeping and other expenses full particulars ofwhich will be made available prior

to the trial ofthis action

9 As a result of the aforesaid collision the Plaintiff suffered an economic loss and will

continue to suffer an economic loss in the future full particulars ofwhich will be made available

prior to the trial of this action Furthermore her abilityto earn a livelihood has been adversely

affected and she has suffered a serious loss of employment flexibility As a result the Plaintiff

has had her long term future employment opportunities compromised
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10 As a result ofher injuries the Plaintiffhas lost her abilityto perform the usual household

tasks and chores that she was accustomed to performing prior to the accident and claims damages

for loss of capacity to perform usual household tasks and chores

11 The Plaintiff pleads and relies upon the provisions of the Insurance Act R S O 1990

Chapter 1 8 as amended the Negligence Act R S O 1990 Chapter N 1 as amended and the

Highway Traffic Act R S O 1990 Chapter H 8

FINDLAY LAW OFFICE

Banisters and Solicitors

510 20 Hughson Street South

Hamilton Ontario

L8N 2A1

D Robert Findlay

LSUC 16253L

Tel 905 522 9799

Fax 905 522 3098

Solicitors for the Plaintiff
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Court File No.: CV-19-615862-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE 

JUSTICE HAINEY 

) 
) 
) 
) 

TUESDAY, THE 14TH  

DAY OF MAY, 2019     

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF JTI-MACDONALD CORP. 

 

ORDER 
(Lift of Stay of Proceedings) 

 THIS MOTION, made by JTI-Macdonald Corp. (the “Applicant”), pursuant to the 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) was 

heard this day at 330 University Avenue, Toronto, Ontario. 

 ON READING (i) the affidavit of William E. Aziz sworn May 9, 2019 and the exhibits 

thereto (the “Aziz Affidavit”) and (ii) the third report of Deloitte Restructuring Inc. in its 

capacity as the Monitor of the Applicant (the “Monitor”) and on hearing the submissions of 

counsel for the Applicant, the Monitor and any other party appearing for any other person on the 

service list, properly served as appears from the affidavit of Mitch Grossell sworn May 10, 2019,   

DEFINITIONS 

1. THIS COURT ORDERS that all capitalized terms not defined herein shall have the 

meanings set out in the affidavit of William E. Aziz sworn May 9, 2019 (the “Aziz Affidavit”). 



  

 

2 

 

SERVICE 

2. THIS COURT ORDERS that, if necessary, the time for service and filing of the Notice 

of Motion and the Motion Record is hereby abridged and validated so that this Motion is 

properly returnable today and hereby dispenses with further service thereof. 

STAY OF PROCEEDINGS 

3. THIS COURT ORDERS that the stay of proceedings provided for in the Amended and 

Restated Initial Order dated March 8, 2018 (the “Stay of Proceedings”) be and is hereby lifted 

to permit the Swann Action to continue in the ordinary course and directs that any recovery in 

respect of the Swann Action be and is hereby limited to the recovery of proceeds from the 

insurance held by Midfield.  

4. THIS COURT ORDERS that the Stay of Proceedings be and is hereby lifted to permit 

the Montero-Pomar Action to continue in the ordinary course. 

5. THIS COURT ORDERS that the Stay of Proceedings be and is hereby lifted to permit 

the continuation or commencement of proceedings by or against the Applicant related to labour 

and employment matters with the consent of the Monitor or further order of this Court.   

GENERAL 

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or outside of Canada, to give 

effect to this Order and to assist the Applicant, the Monitor and their respective agents in 

carrying out the terms of this Order.  All courts, tribunals and regulatory and administrative 

bodies are hereby respectfully requested to make such orders and to provide such assistance to 

the Applicant and to the Monitor, as an officer of this Court, as may be necessary or desirable to 
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give effect to this Order, to grant representative status to the Monitor in any foreign proceeding, 

or to assist the Applicant and the Monitor and their respective agents in carrying out the terms of 

this Order.   

       ____________________________________ 
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