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ONTARIO
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(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
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AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
IMPERIAL TOBACCO CANADA LIMITED AND

IMPERIAL TOBACCO COMPANY LIMITED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
JTI-MACDONALD CORP.

AFFIDAVIT OF SHAWN CHIRREY
(SWORN JUNE 24, 2019)

I, Shawn Chirrey, of the City of Toronto, in the Province of Ontario, MAKE OATH AND

SAY:

1. I am Senior Manager, Analysis, of the Canadian Cancer Society (the "CCS"), a Respondent

in these proceedings. As such, I have personal knowledge of the matters contained in this affidavit.

To the extent that I refer to information that is not within my personal knowledge, I have stated

the source of that information and believe it to be true.

2. This Affidavit is sworn in response to the motions, respectively, of Rothmans, Benson &

Hedges Inc., Imperial Tobacco Canada Limited and Imperial Tobacco Company Limited, and JTI-

Macdonald Corp. (collectively, the "Tobacco Companies") returnable June 26, 2019 for, among

other things: an order granting the Tobacco Companies an extension of the Stay Period to

December 16, 2019.

3. CCS opposes such a lengthy extensiotl of the Stay Period.
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4. In the United States, there were state government medicare cost recovery lawsuits against

major tobacco companies in the 1990s. A proposed global settlement (that was not ultimately

implemented) was reached one month prior to the start of the first state medicare cost recovery

lawsuit trial. For the first four states with scheduled trial dates, settlement agreements were reached

with trial dates approaching, or after the trial had started, as indicated in the table below. A Master

Settlement Agreement was subsequently reached with the remaining 46 states and the District of

Columbia.

Settlement Settlement date (or Trial status for lawsuit at time
approximate settlement date) of settlement

Proposed global settlement June 20, 1997 First state government
medicare cost recovery trial
(Mississippi) to begin July 7,
1997

Mississippi July 2, 1997 Trial to begin July 7, 1997

Florida August 25, 1997 Jury selection had proceeded
commencing August 1, 1997

Texas January 16, 1998 Jury selection scheduled to
begin day settlement reached

Minnesota May 8, 1998 Settlement reached during
closing oral argument

Master Settlement Agreement November 23, 1998 Washington state trial under
way; about 15 state medicare
cost recovery trials to
commence in 1999.

Regarding the table, the sources of the information for the trial status for each lawsuit are based

on available public information.
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5. In the United States experience, tobacco companies had a motivation to settle lawsuits

with the prospect of trials taking place. In Canada, given the current stay on tobacco litigation,

tobacco companies do not have the same incentive provided by an imminent trial and thus there

should not be undue delays by a lengthy six-month extension of the stay period.
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9:1403 DEBT RESTRUCTURING

under the Act to give notice of a stay, it is always advisable that a copy of the
1 order be served on all who are affected by it as the order could be considered to
'. be in the nature of an injunction which, as a rule, can be enforced only against

those who have notice of it.

NOTES
1. CCAA, s. 11.
2. Ibid., s. 11.02(3)(x).
2a Ted Leroy Trucking Ltd., Re, 2010 SCC 60, 2010 CarswellBC 3419, at Para. 70; League

Assets Corp., Re, 2013 BCSC 2043, 2013 CarswellBC 3408, at para. 18.
3. Where an application is made by a group of creditors, the applicants should be able to submit

an outline of a plan of compromise or arrangement. Without a plan, which would permit the
continued operation of the debtor and its subsidiaries, the court will dismiss the application:
Enterprise Capital Management Irtc. v. Semi-Tech Corp. (1999), 10 C.B.R. (4th) 133 (Ont.
S.C.J.). In Dornun Industries Ltd. (Re) (2003), 41 C.B.R. (4th) 29 (B.C.S.C.), the court
refused to allow a class of secured creditors to file a plan restricted to its class only. Such a
filing, the court held, could give the class a veto power in respect of the restructuring of the
debtor company. However, in Re Anvil Range Mining Corp. (2001), 25 C.B.R. (4th) 1 (Ont.

S.C.J. (Comm. List)), affd on other grounds 34 C.B.R. (4th) 157, [2002] O.J. No. 2606 (C.A.),
leave to appeal to S.C.C. refused 180 O.A.C. 399n, 310 N.R. 200n, and Re 107838 Ontario

Ltd. X2004), 16 C.B.R. (5th) 144 (Ont. S.C.J.), leave to appeal to Ont. C.A. refused 16 C.B.R.

(5th) 152, 206 O.A.C. 17, the court approved asecured-creditor led plan that operated
exclusively for the benefit of the secured creditors in a liquidation scenario.

4. CCAA, s. 10(2)(c).
5. Jax Marine Pty. Ltd. and Companies Act (ReJ, [1967] 1 N.S.W.L.R. 145, at p. 146.
6. CCAA; s. 11.02(1). See 9:1406, "Scope of Stay: Actions, Suits or Proceedings", infra.
7. Ci12ep[ez Odeon Corp. (Re) (2001), 26 C.B.R. (4th) 21 (Ont. S.C.J. (Comm. List)).
8. Re Algoma Steel Inc. (2001), 25 C.B.R. (4th) ]94, l47 O.A.C. 291 (C.A.). See also Air

Cunadu (Re) (2003), 121 A.C.W.S. (3d) 994 (Ont. S.C.J. (Comm. List)), where the court
encouraged the parties involved to make appropriate use of the come-back clause to deal with
any glitches in the initial order.

9. CCAA, s. 23 and see 9:15, ̀°Monitor", nrfr•a.

9:1403 Subsequent Applications

A court, on any application subsequent to an initial application, may extend
an initial stay of proceedings.l However, an order may not be made unless the
applicant satisfies the court that circumstances exist that make such an order
appropriate and the applicant has acted and is acting in good faith' and with due
diligence.3 The applicant is usually the debtor but can be any person interested
in the matter.4

Notwithstanding anything in the Bankruptcy attd Insolvencv Act or the
Winding-up and Restructu,-ing Act, the court may make an order on such terms
as it may impose: (1) staying, until otherwise ordered by the court, for such

period as the court deems necessary all proceedings taken or that might be taken
in respect of the company under the Bankruptcy acid Insol~~enct~ Act or the
Windiytg-up and Restructuring Act; (2) restraining, until otherwise ordered by
the court, further proceeding in any action, suit or proceedings against the
company; and (3) prohibiting, until otherwise ordered by the court, the

9-62



COMPANIES' CREDITORS ARRANGEMENT ACT 9:1403

commencement of or proceeding with any other action; suit or proceeding

against the company.
The 1997 amendments to the Act recognize that stays of proceedings have

been requested and ordered for increasingly longer periods than were
contemplated when the Act was enacted. This has placed a greater responsibility
upon the court and a greater onus upon an applicant. The court will require

sufficient evidence to exercise its discretion pursuant to recognized and accepted
principles. The monitor's report on the state of the business of the debtor and its
financial affairs will play an important function in this regard.$

NOTES
1. CCAA, s. 11.02(2). The extension of the stay of proceedings may apply to third parties:

Muscfetech Research cmd Dei~elopment Inc. (Re) (2006), 19 C.B.R. (5th) 57, 145 A.C.W.S.
(3d) 759 (Ont. S.C.J. (Comm. List)).

2. While the "good faith" requirement in subsequent stay applications generally concerns the
debtor's dealings with stakeholders, concern for the broader̂ public interest requires that a stay
not be granted if the result will be to condone wrongdoing: Re Sun Francisco Grfts Ltd.
(2005), 10 C.B.R. (5th) 275 (Alta. Q.B.). However, the failure of debtor's management to
comply with a monitor's timetable for the downsizing of its employees does not constitute
lack of good. faith or due diligence: Re Skeenu Cellulose Inc. (2001), 29 C.B.R. (4th) 157
(B.C_S.C.). The court granted a further extension of the stay since a refusal to do so woald
have severe consequences for the community, employees, contractors and suppliers. In
deciding whether the debtor company has acted with due diligence and in good faith since the

initial order, the court will also consider whether there was full and fair disclosure of material

facts during the initial and subsequent application: Re Hayes Forest Services Ltd. (2008), 46

C.B.R. (5th) 189, 2008 BCSC 1256. See also Re Humber Yulley Resort Corp. (2008), 48

C.B.R. (5th) 128, 859 A.P.R. 87 (Nfld. &Lab. S.C.T.D.), where the stay was extended to
permit a resort developer the opportunity to formulate a restructuring plan or arrangement.
Similarly, in Clcr~~ton Cvnstructron Co. (Re) (2009), 59 C.B.R. (5th) 213, 187 A.C.W.S. (3d)

336 (Bask Q.B.), the stay was extended to allow the construction companies the opportunity to

present a plan of arrangement to benefit their creditors. In Duru Automotive Systems

(CcuurcfaJ Ltd. (Rc ), (2010), 63 C.B.R. (5th) 66 (Ont. S.C.J. (Comm. List)), the stay was not
extended by the court because the debtor's negotiations with the unions and the plan

administrator of the pension plans were such that it was unrealistic to expect that any viable

plan could be put forward and by questioning the representative status of these parties at the

last possible moment, the debtor demonstrated that it was not acting in good faith and with

due diligence. See also U.S. Steel Cunuda Inc., Re, 2016 CarswellOnt 7400, 2016 ONSC

3106, where the Court granted an extension of the stay of proceedings for several reasons

including the fact that the sales process was underway and there was reason to believe that one

or more offers for the applicant to continue on agoing-concern basis would be received under

the sales process. In Rc Ccrncrdcr North Grocrp Inc, 2017 CarswellAlta 1609, 2017 ABQB 508,

the Court had some concerns with the debtor's conduct (i.e., the treatment of invoicing) after

the initial application. Based on the evidence, however, the Court was not prepared to

conclude that the debtor failed to act in food faith to the extent of disentitling the extension of

the stay of proceedings sought by the debtor.
3. CCAA, s. 11.02(3). In 843504 Alberta Ltcl. (ReJ (2003), 351 A.R. 222, 30 Alta. L.R. (4th) 91

(Q.B.), the court, under the initial order, directed a monitor to carry on the business of the

(The next page is 9-63)
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COMPANIES' CREDITORS ARRANGEMENT ACT 9:1403

debtor under the CCAA. The monitor and one creditor subsequently sought an extension of
the stay of proceedings, however, the other creditors opposed an extension of the stay of
proceedings. The opposing creditors argued that the monitor was not acting in good faith and
that the proceeding was really a receivership under the guise of a CCAA restructuring. The

court rejected the monitor's proposed restructuring process because it was not necessary or in
[he stakeholders' best interests. Nevertheless, after reviewing the monitor's actions, the court
held that the monitor had acted in good faith by diligently moving the restructuring process

towards the development of a plan of arrangement. The court also considered other facts to

rule that circumstances did exist to warrant a limited extension of the stay of proceedings. In

SLMsoft Inc. (Re) (2003), 4 C.B.R. (5th) 102 (Ont. S.C.J.), at p. 103, the court refused to

order a continuance or extension of the CCAA proceedings. The court held that, in order for a
continuance to be granted, there must be "evidence of some tangible progress towards the
development of a plan of restructuring". In this case, the debtor had failed to develop a plan,

obtain DIP financing and generate revenues from its operations. The court also held that the

debtor's management had shown a lack of good faith. Therefore, the court refused to approve
a continuance of the CCAA proceedings and appointed an interim receiver under s. 46(1) of
the Bankruptcy and Insolvency Act. In Re Sun Francisco Gifts Ltd., supra, the debtor pled

guilty and was fined under the Copyright Act, R.S.C. 1985, c. C-42. Notwithstanding, the

court allowed a continuation of the stay. The debtor was punished already for the copyright

offence and based on a balancing of interests under the CCAA, particularly those of the
unsecured creditors, an extension of the stay of proceedings was appropriate in the

circumstances. In Re Srmpson's Island Salmon Ltd. (2006), 24 C.B.R. (5th) 17, 302 N.B.R.

(2d) 10 (Q.B.), the court extended the stay order where there was a reasonable prospect of the
debtor company being able to file a plan of reorganization under the CCAA. Where there is

generally no such prospect, the courts have refused to extend the stay: Re Hunters Trailer &
Marine Ltd. (2000), 5 C.B.R. (5th) 64, 2000 ABQB 952; Re Hemosol Corp. (2007), 27

C.B.R. (5th) 311, 26 B.L.R. (4th) 144 (Ont. S.C.J.), leave to appeal to Ont. C.A. refused 31

C.B.R. (5th) 83, 2007 ONCA 124 (Memorandum of Agreement under the CCAA not

extended). In Re ScoZinc Ltd. (2009), 52 C.B.R. (5th) 200, 276 N.S.R. (2d) 1 (S.C.), the

court granted an extension of the stay where the debtor company demonstrated a commitment

to continue operations and secure financing. In Tepper Holdings Inc. (Re), 2011 NBQB 211,

~ 205 A.C.W.S. (3d) 624, at paras. 39-52, additions reasons 011 CarswellNB 592, 2011

NBQB 311 (N.B. T.D.), the court ordered an extension of the stay based on several factors

including the following:

(1) the extension sought was not unduly long;

(2) the security of the secured creditors was not being dissipated;

(3) the extension was supported by the monitor and the shareholders;
(4) the prospective plan was not doomed to fail at this point in time;

(5) the CCAA proceeding was not being used to delay inevitable liquidation;

(6) the extension would benefit the different stakeholders including customers and

employees and society in general;

(7) the extension of the stay and the granting of certain charges (i.e., DIP financing) would

permit the debtor to continue operations and enable the debtor to negotiate a compromise

or arrangement with its creditors;

(8) the extension of the stay was essential to keep creditors at bay while the debtor attempted

to carry on business as a going concern and negotiate an acceptable restructuring

arrangement with its creditors;

(9) the objecting creditors would not be unduly prejudiced by the extension of the stay; and

(10) a restructured debtor had greater value as pan of an integrated or whole system than

individually or piece-meal being sold off or liquidated in the circumstances. The court

therefore concluded that the debtor was acting and continued to act in good faith and with

due diligence.

See also Alberta Treasury Branches v. Tallgrass Energy Corp, 2013 CarswellAlta 1496,

z
,1
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2013 ABQB 432, at para. 13; Alexis Paragon Limited Partnership, Re, 2014 CarswellAlta
165, 2014 ABQB 65, at paras. 15-42; U.S. Steel Canada Inc., Re, 2014 CarswellOnt 16465,

~ 2014 ONSC 6145, at paras. 43-48.
4. lbid., s. 11.

5. See 9:1406, "Scope of Stay: Actions, Suits or Proceedings", infra.

6. CCAA, s. 11.02(2).

7. See 9:1405, "Discretion of the Cour[", infra. In Tepper Ho[drngs Inc. (ReJ, supra, endnote 3,

at para. 54, the court acknowledged that there is no standard length of time provided in the

CCAA for an extension of the stay and therefore it depends on the facts of each case.

Notwithstanding, the court listed the following factors or guidelines that may be considered

by the court in determining the extension period:

(a) The extension period should be long enough to permit reasonable progress to be made in
the preparation and negotiation of the plan of arrangement;

(b) The extension period should be short enough to keep the pressure on the debtor company

and prevent complacency;

(c) Each application for an extension involves the expenditure of significant time on the part
of the debtor company's management and advisors, which might be spent more

productively in the preparation and finalization of the plan, especially when the

management team is small;

(d) It is important to maintain the goodwill of employees and the loyalty of customers and
suppliers, which may erode very quickly with uncertainty; and

(e) In some provinces, the standard extension order is in the range of 30 to 60 days.

8. CCAA, s. 23.

9:1404 Inherent Jurisdiction to Stay Proceedings 1

A court, in addition to its statutory jurisdiction to stay proceedings pursuant
to s. 11 of the Act, has a general or inherent power exercisable on its own
initiative or on motion by any person to stay or dismiss proceedings without
proof on such terms as are considered just. It may stay or dismiss proceedings
which it holds to be vexatious2 or may make such order whenever it is just and
reasonable to do so.3 This broad, inherent jurisdiction, often re-enforced by
statutes giving general jurisdiction to courts,4 may be invoked to impose stays of
proceedings against third parties5 and to supplement the jurisdiction of the court
under the Act when it is just and reasonable to do so.6 Quaere whether a court

~ might order on an emergency basis when appropriate abroad stay of
proceedings for a short period of a day or two for the benefit of a debtor who
was unable to prepare quickly an initial application under the Act for a stay of
proceedings.

NOTES

1. See 13:08011], "Stays of proceedings", infra.
2. Haggard v. Pelicre~- Fires, [1892] A.C. 61 (P.C.), at pp. 67-68.

3. McCordic i~. Bosanquet (Totivnship) (1974), 5 O.R. (2d) 53 (H.C.J.).
4. See, for example, Ontario's Courts of Justice Act, R.S.O. 1990, c. C-43, s. 106.

5. Woodii~ards Ltd. (Re) (1993), 17 C.B.R. (3d) 236, 79 B.C.L.R. 257 (S.C.).

6. Leh~~do~ff General Partner Ltd. (ReJ (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275 (Ont. Ct.
(Gen. Div.)); T. Eaton Co. (Re) (1997), 46 C.B.R. (3d) 293 (Ont. Ct. (Gen. Div.)); Scaffold
Cofinection Corp. (Re), (2000), 15 C.B.R. (4th) 289, [2000] 7 W.W.R. 516 (Alta. Q.B.);
Skydo~~te Corp. (Re) (1998), 16 C.B.R. (4th) 118 (Ont. Ct. (Gen. Div.)); Toronto Stock
Exchange Inc. v. United Keno Hil! Mines Ltd. (2000), 19 C.B.R. (4th) 299, 48 O.R. (3d) 746
(S.C.J.). In Canadian Airlines Corp. (Re) (2000), 19 C.B.R. (4th) 1 (Alta. Q.B.), the court

• ~~
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In the Matter of the Companies' C~e~litors Arrangement Act, R.S.A. 1985, c. C-36, As

Amended

- and-

And In the Matter of a Plan of Compromise or Arrangement of
San Francisco Gifts Ltd., San Francisco Retail Gifts Incorporated (Previously Called San
Francisco Gifts Incorporated), San Francisco Gift Stores Limited, San Francisco Gifts
(Atlantic) Limited, San Francisco Stores Ltd., San Francisco Gifts &Novelties Inc., San
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Gifts and Novelty Corporation); San Francisco (The Rock) Ltd. (Previously Called San
Francisco Newfoundland Ltd.) And San Francisco Retail Gifts &Novelties Limited
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Honourable Madam Justice J.E. TopoIniski

INTRODUCTION

jl] The San Francisco group of compz~nies (San Francisco) obtained Co~ripanies' Creditors
Arrangement Act' (CCAA) protection on January 7; 2000 {Initial Order}. Key to that protection
was the requisite stay of proceedings that dives a debtor company breathing room to formulate a
plan of arrangement. The stay was extended three times thereafter with the expectation that the

' R.S.A. 1985, c. C-36, as am.
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entire CCAA process would be completed by February 7"', 200 _ That date was not met.
Accordingly, San Francisco now applies to have the stay extended to 3une 30, 2005.

[2] A small group of landlords opposes the motion on the basis of San Francisco's recent
guilty plea to Copyright Act offenses and the sentencing judge's description of San Francisco's
conduct as: "...a despicable fraud on the public. Not only not insignificant but bordering on a ~,
massive scale..." The landlords suggest that this precludes any possibility of the company
having acted in "good faith" and therefore having met the statutory prerequisite to an extension.
Further, they contend that extending the stay would bring the administration of justice into ~
disrepute.

[3] San Francisco acknowledges that its conduct was stupid, offensive and dangerous. That
c>

said, it contends that it already has been sanctioned and that it has "paid its debt to society." It
argues that subjecting it to another consequence in this proceeding would be akin to double
jeopardy. Apart from the obvious consequential harm to the company itself, San Francisco
expresses concern that its creditors might be disadvantaged if it is forced into bankruptcy.

[4] While there has been some delay ire moving this matter forward towards the creditor vote,
this delay is primarily attributable to the time it took San Francisco to deal with leave to appeal
my classification decision of September 28, 2004. Despite the opposing landlords' mild
protestations to the contrary, it is evident that the company has acted with due diligence. The real
focus of this application is on the meaning and scope of the term "good faith" as that term is used
in s. 11(6) of the CCAA, and on whether San Francisco's conduct renders it unworthy of the
protective umbrella of the Act in its restructuring efforts. It also raises questions about the role of
a supervising court in CCA14 proceedings.

BACKGROUND

[5] San Francisco operates a national chain of novelty goods stores from its head office in
Edmonton, Alberta. It currently has 62 locations and approximately 400 employees.

[6] The group of companies is comprised of the operating company, San Francisco Gifts
Ltd., and a number of hollow nominee companies. The operating company holds all of the
group's assets. It is 100 percent owned by Laurier Investments Corp., which in turn is 100
percent owned by Barry Slawsky (Slawsky), the driving force behind the companies.

[7] Apart from typical priority challenges in insolvency matters, this proceeding has been
punctuated by a series of challenges to the process and its continuation, led primarily by a group
of landlords that includes the opposing landlords.
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[8) On December 30, 2004, San Francisco pleaded guilty to nine charges under s. 42 of the
Copyright Act,2 which creates offences for a variety of conduct constituting wilful copyright
infringement. The evidence in that proceeeling established that:

(a} An investigation by the St. John's, Newfoundland, Fire Marshall, arising from —
a complaint about a faulty lamp sold by San Francisco, led to the discovery that
the lamp bore a counterfeit safety certification label commonly called a "UL"
iabel.3 The R.C.M.P. conducted searches of San Francisco stores across the
country, its head office, and a warehouse, which turned up other counterfeit ~,~

electrical UL labels as well as counterfeit products bearing the symbols of
trademark holders of Playboy, Marvel Comics and others.

{b) Counterfeit UL labels were found in the offices of Slawsky and San

Francisco's Head of Sales. There was also a fax from "a Chinese location" found

in Slawsky's office that threatened that a report to Canadian authorities about the

counterfeit safety labels would be made if payment was not forthcoming.

(c} CopyNight Act charges against ~lawsky were withdrawn when San Francisco

entered a plea of guilty to the charges;

(d) The sentencing judge accepted counsels' joint submission that a $150,000.00

fine would be appropriate. In passing sentence, he condemned the company's

conduct, particularly as it related to the counterfeit labels, expressing grave

concern for the safety of unknowing consumers 4

2 R.S.C. 1985, c. C-42.

3 Underwriters' Laboratories (UL} operates facilities globally for the testing, certification

and quality assessment of products, systems and services. Products are tested to Canadian

standards and, if the product complies wit11 those standards, UL issues an identification or listing

mark confirming certification (Transcript of the proceedings held December 30, 2004 at pp.4-5)

a Judge Stevens-Guille said: "Quite frankly, this is and should be described as nothing

else than a despicable fraud on the public. Not only not insignificant but bordering on a massive

scale company, stores, all of these places that we have been told they had stores...We are talking

about electrical appliances that cause fires bought by someone who whether they relied on the

UL certificate or not it had a certificate on it and to go to the exercise of getting cheap stuff

somewhere and dressing it up with false labels and false safety certificates causes me great

pause, such pause that if it were an individual who pled guilty before me today my starting point

would be a term of imprisonment in a federal penitentiary, without a doubt.'' (Transcript of the

proceedings held December 30; 2004 at pp. 18/1 -18 and 19/2-11).
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(e) San Francisco was co-operative during the R.C.M.P. investigation and the
Crown's prosecution of the case.

(~ San Francisco had been convicted of similar offences in 1998.

[9] Judge Stevens-Guille's condemnation of San Francisco's conduct was the subject of local ~:
and national newspaper coverage. c~

cc

[10] The company paid the $150,000.00 fine from last year's profits. ~'
_~

~~

ANALYSIS

Fundamentals

[11] The well established remedial purpose of the CCAA is to facilitate the making of a
compromise or arrangement by an insolvent company with its creditors to the end that the
company is able to stay in business. The premise is that this will result in a benefit to the
company, its creditors and employees.s The Act is to be given a large and liberal interpretation.b

[12] The court's jurisdiction under s. 11 {6) to extend a stay of proceedings (beyond the initial
30 days of a CCAA order) is preconditioned on the applicant satisfying it that:

(a) circumstances exist that make such an order appropriate; and

(b) the applicant has acted, and is acting, in good faith and with due diligence.

[13] Whether it is "appropriate" to make the order is not dependant on finding ̀ 'due diligence"
and "good faith." Indeed, refusal on that basis can be the result of an independent or
interconnected finding. Stays of proceedings have been refused where the company is hopelessly

See for example Chef Ready Foods Ltd: v. Hongkong Baizk of Canada (1990), 4

C.B.R. (3d) 31.1 (B.GC.A.) and Meridian Development Inc. v. Tofojito Dominion Bank (1984),

52 C.B.R. (N.S.) 109 (ABQB).

6 Elan Corporation v. Comsikey {1990), 1 C.B.R. (3d) 101 (Ont. C.A.).
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insolvent; has acted in bad faith;' or where the plan of arrangement is unworkable, impractical or
essentially doomed to failure.$

Meaning of "Good Faith" —

[14] The term "good faith" is not defined in the CCAA and there is a paucity of judicial
consideration about its meaning in the context of stay extension applications. The opposing
landlords on this application rely on the following definition of "good faith" found in Black's
Lcnv DictionaYy to support the proposition ghat good faith encompasses general commercial
fairness and honesty:

:-,
A state of mind consisting of: (1}honesty in belief or purpose, (2) faithfulness to
one's duty or obligation, (3) observance of reasonable commercial standards of
fair dealings in a given trade or business, or (4) absence of intent to defraud or
seek unconscionable advantage.9 [Emphasis added]

[15] "Good faith" is defied as "honesty of intention" in the Concise Oxford Dictionary.10

[16] Regardless of which definition is used, honesty is at the core. Honesty is what the
opposing landlords urge is desperately wanting now and, as evidenced by San Francisco's
earlier conviction for Copyright Act offences, was wanting in the past.

[17] Accepting that the duty of "good faith" requires honesty, the question is whether that
duty is owed to the court and the stakeholders directly affected by the process, including
investors, creditors and employees, or does the CCAA cast a broader net by requiring good faith g~
in terms of the company's dealings with the public at large? As will be seen from the following i
review of the jurisprudence, it usually means the former.

Re Avery Construction Co. Ltd., [1942] 4 D.L.R. X58 at 5~9 (Ont. S.C.).

s Re Fi~acmasterLtd. (1999), 11 C.B.R. (4th} 204 (Alta. Q.B.); affd 11 C.B.R. (4th) 230
(Alta. C.A.).

Black's Law Dictionary, 7th ed. (St. Paul, Minnesota: West Group, 1999), p.701.

'o The Concise Oxford Dictionary of Current English, 6`'' ed., (Oxford, Eng.: Clarendon
Press, 1976), p.373.



Page: 6

[ 18] Re Rio Nevada Energy Inc." and die Skeena Cellulose Inc.12 both involved opposed

stay extension applications. In Skeena, one of the company's rivo major secured creditors argued

that the company's failure to carry out certain layoffs in the time recommended by the monitor

showed a lack of good faith and due diligence. Brenner C.J.S.C. found that the delay in carrying

out the layoffs was not a matter of bad fait►. Given the severe consequences of terminating the
stay, he granted the extension.

[19] Romaine J. rejected a suggestion of lack of good faith arising from a creditor dispute and
allegations of debtor dishonesty in Rio Nevada, finding that: "Rio Nevada has acted and is acting
in good faith with respect to these proceedings."13 [Emphasis added]

[20] Sairex GmbH v. Prudential Steel Ltd.'4 involved an application by a creditor to proceed
against a company under CCAA protection. Farley J. declined the application despite his
sympathy for the creditor's position and his view that the creditor could make out a fairly strong
case. He said: "... I would think that public policy also dictates that a company under CCA14
protection or about to apply for it should not be allowed to engage in very offensive business
practices against another and thumb its nose at the world from the safety of the CCAA."15 In the
end, he concluded that the dominant purpose behind the company's actions was not to harm the
creditor.

[21 ] Inventory suppliers in Re Agro Pacific Industries Ltd. 16 sought to set aside a CCAA stay
on the ground that the company had not been acting in good faith in entering into contracts. The
suppliers' contention that the company knew it was in shaky financial circumstances when it
ordered goods and that it did so to pay down the secured creditors was rejected by Thackeray J.
He was not satisfied that there was any lac~C of good faith or collusion between the company and
its secured creditors to disadvantage the unsecured creditors.

[22] Re Jacniper Lumber Co." addressed a creditor's allegations of bad faith in the context of
an application to set aside the ex pate Initial Order. Turnbull J. held that, while fraud may not
always preclude CCAA relief, it was of such a magnitude in that case as to warrant setting aside

" (2000), 283 A.R. 146 (Q.B.).

12 2001 BCSC 1423, 29 C.B.R. (4th) 157.

'' Rio Nevada, at para. 31.

'~ (1991), 8 C.B.R. (3d) 62 (Ont. Ct. Just. (Gen. Div.).

'' Sairex GmbH, at p. 73.

16 2000 BCSC 837, 76 B.C.L.R. (3d) 364.

" [2000] N.B.J. No.l2~ (Q.B.T.D.) (QL).

cY
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the order. He commented that: "basic honesty has to be present" in the course of conduct

beriveen a bank and its customer.]$ However, his decision was overturned by the Court of Appeal

because the necessary evidentiary foundation was tivanting.19

[23] Elan Corp. v. Comiskey,20 although addressing instant trust deeds, which are no Ionger of —

concern under the present CCAA, offers a useful discussion of "good faith." Doherty J.A.,

dissenting in part, commented: `~

...A debtor company should not be allowed to use the Act for any purpose other

than to attempt a legitimate reorganization. If the purpose of the application is to

advantage one creditor over another, to defeat the legitimate interests of creditors, c;

to delay the inevitable failure of the debtor company, or for some other improper Q

purpose, the court has the means available to it, apart entirely from s. 3 of the Act,

to prevent misuse of the Act. In cases where the debtor company acts in bad faith,

the court may refuse to order a meeting of creditors, it may deny interim

protection, it may vary interim protection initially given when the bad faith is

shown, or it may refuse to sanction any plan which emanates from the meeting of

the creditors.Z`

[24] Doherty J.A. referred to an article by L. Crozier, "Good Faith and the Companies'

Creditors Arrangement Act,"ZZ in which the author contends that the possibility of abuse and

manipulation by debtors should be checked by implying a requirement of good faith, as

American bankruptcy courts routinely do by invoking good faith to dismiss applications under

Chapter 11 of the Bankruptcy Code where the debtor's conduct in filing for reorganization is

found to constitute bad faith 23 He also suggests that, as a result of the injunctive nature of the

stay, the court's power to take into account the debtor's conduct is inherent in its equitable

jurisdiction.

'8 Re Juniper, at para. 13

19 2001 NBCA 30.

'-0 (1990), 1 O.R. (3d) 289 (C.A.).

21 Ela~r Cotp., at p. 313.

'-Z (1989), 15 Can. Bus. L.J. 89.

2' Crozier cites Re VictoYy Construction Co. Inc. 9 B.R. X49 (1981) as an example of

this. The court in that case found that the debtor company's purpose in filing under c. 11 was to

isolate assets from its creditors rather than to reorganize the business. At p. X58, the court

commented that good faith was "an implicit prerequisite to the filing or continuation of a

proceeding under Chapter 11 of the Code.'"
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[25] An obligation of good faith in the context of an application to sanction a plan of
arrangement was implied in Re First Investors Copp. Ltd.'-' While First Itzvestors was an
atypical CCAA proceeding, it is worth discussion. Allegations that fraud had been committed on
creditors and consumers/investors led to the additional appointment of both a receiver and an
inspector under the Alberta business Corporations Act. The inspector had a broad mandate to
investigate the company's affairs and business practices that included inquiring into whether the

company had intended to defraud anyone.

[26] Berger J. (as he then was} noted that the CCAA is derived from s. 153 of the English

Cof~apaniesAct, 1929 (19 and 20 Geo. 5) c. 23. Having sought assistance from other legislation
with wording similar to the CCAA and with a genesis in the British statute,'-' he concluded that

the court should not sanction an illegal, improper or unfair plan of arrangement.26 He emphasized

that: "If evidence of fraud, negligence, wrongdoing or illegality emerges, the Court may be

called upon by interested parties to draw certain conclusions in fact and in law that bear directly

upon the Plans of Arrangement."Z' He also determined that, while it might be expedient to

approve the plans, the court was bound to proceed with caution, "so as to ensure that wrongful

acts, if any, do not receive judicial sanction."28

[27] In the end, Berger J. adjourned the application pending receipt of a report by the

inspector. His decision was reversed on appeal29 on the basis that there was nothing in the plans
that sanctioned wrongful acts or omissions. The Court of Appeal remitted the matter back for
reconsideration on the merits, stating that while the discretion to be exercised must relate to the
merits or propriety of the plans, the court could consider whether approving the plans would
sanction possible wrongdoing or otherwise hinder later litigation.

Supervising Court's Role

[28] The court's role during the stay period has been described as a supervisory one, meant to:
"...preserve the status quo and to move the process along to the point where an arrangement or

Z4 (1987), 46 D.L.R. (4th) 669 at 673-674, 67 C.B.R. (N.S.) 237 (Alta. Q.B.); See also
Re Agro Pacific IndustYies Ltd., footnote 16, at Para. 40 where Thackray J. held that there was
an implied duty of good faith on initial applications.

'' First Investors, at p. 676.

26 First Investof-s, at p. 677.

'-' First Investors, at p. 678.

28 Fit~st IrtvestoYs, at p. 678.

v

cs~
ce

c

29 (1988), 89 A.R. 344, 71 C.B.R. (N.S.) 71 (C.A.).
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compromise is approved or it is evident that the attempt is doomed to failure."'0 That is not to
say that the supervising judge is limited to a myopic view of balance sheets, scheduling of
creditors' meetings and the like. On the contrary, this role requires attention to changing
circumstances and vigilance in ensuring that a delicate balance of interests is maintained.

[29] Although the supervising judge's main concern centres on actions affecting stakeholders
in the proceeding, she is also responsible for protecting the institutional integrity of the CCAA
courts, preserving their public esteem, and doing equity.31 She cannot turn a blind eye to

corporate conduct that could affect the public's confidence in the CC~1 process but must be
alive to concerns of offensive business practices that are of such gravity that the interests of

stakeholders in the proceeding must yield to those of the public at large.

CONCLUSIONS

[30] While "good faith" in the context of stay applications is generally focused on the debtor's

dealings with stakeholders, concern for the broader public interest mandates that a stay not be

granted if the result will be to condone wrongdoing.''-

~ [31] Although there is a possibility that a debtor company's business practices will be so

offensive as to warrant refusal of a stay extension on public policy grounds, this is not such a

case. Clearly, San Francisco's sale of knockoff goods was illegal and offensive. Most troubling

was its sale to an unwitting public of goods bearing counterfeit safety labels. Allowing the stay

to continue in this case is not to minimize the repugnant nature of San Francisco's conduct.

However, the company has been condemned for its illegal conduct in the appropriate forum and

punishment levied. Denying the stay extension application would be an additional form of

punishment. Of greater concern is the effect that it would have on San Francisco's creditors,

particularly the unsecured creditors, who would be denied their right to vote on the plan and

whatever chance they might have for a small financial recovery, one which they, for the most

part, patiently await.

3o McFarlane J.A. in Re Pttcific National Lease Holding Corp. (1992), 15 C.B.R. (3d)

265 at 270 (B.C.C.A.), quoting with approval Brenner J. in the court below at [1992] B.C.J. No.

3070 at para. 26 (S.C.) (QL).

31 L. J. Crozier, footnote 22 at p. 95, quotes Edith H. Janes, in "The Good Faith

Requirement in Bankruptcy," Proceedings of the 61st Annual Meeting of the National

Conference of Bankruptcy Judges, 1987, a.s statingd that: "... the bankruptcy judge usually at the

instance of counsel, upon the filing of appropriate motions, is principally responsible to protect

the institutional integrity of the banla-uptcy courts, preserve their public esteem, and do equity in

specific cases."

v

~~

32 First Investors Corp. v. Alberta (1988), 89 A.R. 344 at para. 16 (C.A.); Re Catzadian

Cottons Li`rcited (1952), 33 C.B.R. 38.
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[32] San Francisco has met the prerequisites that it has acted and is acting with due diligence
and in good faith in working towards presenting a plan of arrangement to its creditors.
Appreciating that the CCAA is to be given a broad and liberal interpretation to give effect to its
remedial purpose, I am satisfied that, in the circumstances, extending the stay of proceedings is
appropriate. The stay is extended to July 1 ~, 2005. The revised time frame for next steps in the
proceedings is set out on the attached Schedule.

[33] Although San Francisco has paid the $10,000.00 fine, the Monitor is satisfied that the

company's current cash flow statements indicate that it is financially viable. Whether San

Francisco can weather any loss of public confidence arising from its actions and resulting
conviction is yet to be seen. Its creditors may look more critically at the plan of arrangement, and
its customers and business associates may reconsider the value of their continued relationship
with the company. However, that is sheer speculation.

Heard on the 17th day of January, 2005.
Dated at Edmonton, Alberta February 9th, 2005.

J.E. Topolniski
J.C.Q.B.A.

Appearances:

Richard T.G. Reeson, Q.C.
Miller Thomson LLP
(formerly Witten LLP)

John Bridgadear
Howard J. Sniderman

Witten LLP

Michael McCabe, Q.0
Reynolds, Mirth, Richards &
Farmer LLP

for the Companies

for the Monitor -Browning Crocker Inc.

G3

Cu~~

;-,

Lti
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Jeremy H. Hockin for Oxford Properties Group Inc.,
Parlee McLaws LLP Ivanhoe Cambridge 1 Inc.;

20 Vic Management Ltd.;
Morguard Investments Limited;
RQorguard Real Estate Investments Trust;
Millwoads Town Centre, Edmonton;
Park Place, Lethbridge;
Metro Town ,Burnaby, BC;
Northgate Mall, Edmonton;
Brandon Shopping Mall, MB;
Herongate Mall, Ottawa, ON;
Westmount Shopping Centre, London;
Village Mall, St. John's NFLD;
Kingsway Garden Mall; Westbrook Mall; Bonnie Doon
Shopping Centre; Red Deer Centre; Marlborough Mall;
Circle Park Mall; Kildonan Place Mall; Cambridge
Centre; Oshawa Centre;
Tecumseh Mall;
Downtown Chatham Centre; Simcoe Town Centre;
Niagara Square;
Halifax Shopping Centre;
RioCan Property Services;
1113443 Ontario Inc.;
Shoppers World, Brampton, ON;
Tillicum Mall, Victoria, BC;
Confederation Mall, Saskatoon, SK;
Parkland Mall, Yorkton, SK;
Cambrian Mall, Sault Ste. Marie, ON;
Northumberland Mall, Cobourg, ON;
Orangeville Mall, Orangeville, ON;
Renfrew Mall, Renfrew, ON;
Jrillia Square Mall, Orillia, ON;
EIgin Mall, St. Thomas, ON;
:Lawrence Square, North York, ON;
Trinity Conception Square, Carbonear, NFLD;
~Charlotteto~vn Mall, Charlotteto~~n PEI;
Timiskaming Square

Kent Rowan Locher Evers International

Ogilvie LLP Neuvo Rags

Quality Press

And Lauer Transportation Services

as represented by its employee Tim Shelley

.~
v

~~

0
c:~

Schedule



Tiime Frames

1. February 14, 2005 Date Monitor posts Notice to Creditors on website

2. February 14, 2005 Date Monitor• publishes the advertisement for one day in Globe &
Mail or National Post

c,;

3. April 1, 2005 Date for receipt of claims from creditors ~=
u

4. May 13, 2005 Date by which Monitor must send Notice of Revision or
Disallowance.

5. June 13, 2005 Last date for bringing application to challenge a Notice of
Revision or Disallowance.

6. June 27, 2005 Date for creditors meeting to vote on the Plan.

7. July 11, 2005 Date for court application to approve Plan (if required).

8. August 18, 2005 Date for Distribution to Prove Unsecured Claims

Stay Extended to July 19, 2005
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MOTION by app3icant companies for eitensio~~ of initial order staying creditors a2 comeback hearing; MOTION by

creditor bank for termination of initi<~1 order, or far variation of i~~itial order at cameback hearing.

Lucie A. La Yi;rre .I., (orally}:

I. Introduction

] On June 27, 2011, this Eourt issued ~~n Yx~ar-~c~ I niiial Order ("l~titial Order"} ptirstiant to seetio~z I 1 cif the Conrpctnies'

Creditors .~~rcr~~~en~ent ,pct, R.S.C. 198 , c. C-36 ("CCr~A" oi• "pct") aranti«~ a Stay Period, ~~ntil and including July

I8, ?012, to the applicant coTnpanies, ~~amely Tepper Holdings Tnc., Tot~ique FaT-ms Ltd., Tobique ~arrrss O}~erating

Limited, Tabique internatio~~<~l I~~c., b ~74~4 N.B. Ltd., Ne~r~ De~~n~ark F~~rms Ltd.. Tiltey Fames Ltd., az~d Agri-Tepper-

& Sons Ltd. {"Compa~~~ies"). MI•. Paul A. Stehelii~ ~f A.C. Poirier &Associates Inc. was appai~~ted monitor ("-vionitor").

The Initial Order provided that a co~i~eback hearia~g uo~~ld be held on July i~, 2011, to determine ~~~hether the Order

should bz st~p~aleme~~tecl or othei-~~~ise ~ cried <~nd the Stay Period extended or terminated.

The Companies ~Ied a motion askii~U the Court to extend the Initial Order until OcEober 18. 20I 1 ("ExteF3sion

Motion").

3 The BankofMontr-eai("Biv10"}filedamotionseekinga~~orderteFmu~atinnCheInitialOrder.Inthealternati~~e,Bi~10

s~lg~ests that the Stay Period not be e~tei~dec3 beyc~~7d :~i~gust 31, 2()11, and it seeks ~ variation of several pro~~isions of

the I~~itial Order, li~mely the pz-ovisions dealing ~~ith the disposition ofproperty by the Companies, the interim ~n~tncinQ,

tt~e Admi~~ist~-ation eh<irge, the retai~3ei-s. af~c~ the Director's Cilar~z {"Vai-i~~tion Motioc~").
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4 the Monitor filed with t17e Cot~i~t leis f~-st report dated July I3, 2011 (°Report"). He reconln~ends a~i extensio~~ of

the Stay Period ~~ntil September 3(}, 2()t 1, bt~t atrr-ees th~~t se~ei-al provisions of the initial order should be varied.

5 All creditors ~~~ere ratified of These proceedings a nd otter than ilie BMO, the only crec~itorwho attended the l~earin~

of the n~otio~~s tiv<~s the National Bank of~ Caa~ada ~~~1d it supports the ~asition of B1~10.

6 Pzirst~ant to the 3uly l~ t~' hearing, the Co~irt reserved its decision on the Extension IYlotion and the Variation

Motion, but granted an Order extending the Stay Period unfit 3uly ?9, ?011, and varying other p~-uvisions of the Initial

Order ~~hile considering these ~noiiof~s.

II. Background

7 The Companies are ctosely held cornpanies en6a~ed in the business of farming in northwestern New .Br~~ns~~ick iE~

a smalt rural con}mu~iity called Drummond. Tile Companies are controlled by Hendrik Te~~er and his father Beeend

Tepper. The Tepper family is from the Netherlands ~~nd the Teppers have been farming since the 196~'s. In 1.980,

Berend Tepper relocated his family To Dnimmond and joined other- Dutch farmers in ~~orth~~°estern New Brunswick. The

Companies have gro»~t an average of 1,400 acres of potatoes and 2,t)()0 acres of grail per year. They awn approximately

1,70E) cleared acres of land, 44{) to ~O(? acres of i~~oodIot and pasture land, as ~~~ell as machinery, equipment, and inventory.

They have de~~eloped a good relationship with McCain ~oc~ds Lit~7ited. and have multiple contracts with them. They

also sell to foreign rr~arkets suer as Cuba. Leba~~on, Turkey, and Russia.

$ Fron1 tVlay ?OI O to May° 2011, the Companies employed 18 persons on average, reacl~in~ a maximum of 40 employees

during harvesting season in the fall of 2010. The total sataries p~~id to the employees by° the Companies during this period

was approximately ~~95,t?00.

9 Berend Tepper had retired from niana~ing the operations of the Companies approximately dive years ago, and

since thee, leis son Hendrik had been responsible fo~~ all aspects of the day-to-day management of the Companies a~~d for

resolving the problems of the Companies. The Conlpat~ies are involved in proceedings; some provincial, son7e f~oreigi~,

concer~~i~3g, amongst others, the colIectio~~ of receivables, the pursuance of insurance c3aims, and the enforcement of

contracts. He~3drik Tepper was the perso~~ ~vl~o handled these matters and therefore he has the personal k~iowiedae ~~eeded

to resolve a number of these disputes. He was the chief operations officer az~d primar} salesman far tl~e Companies.

Withoti# him it is very difficult to settle ai• oEher~rise resolve the outstanding Iitigation.

10 Unfortunately, Hendrik Tepper- leas been incarce~~atecl in Lebanon since 1Ylarch 33, 2{ 11 as a result of being arrested

while attempting to clear Lebanese customs, under an I~zterpol ti~~<~rrant on behalf of the governmerrt of Algeria in relation

to potatoes shipped to Algeria by one of the Companies in 2007. Algerian of~ciais allege that Mr. Tepper was part of~

a scheme to falsify documents concerning the c~uaIity of the potatoes arrivinn in Al~ef-ia and they ̀ vant him extradited

to Algeria. This, oE~course, has causzd a crisis in the Tepper• family a€id has put tremendous pressure nn the Companies.

Efforts are contintiina on a daily basis to return Hendrik Te~}~er borne soo~i.

1 1 Berez~d Tepper hz~s come out of retirement and is hack to managing tl~e Companies. The 20l I crop is izl the ~ro~nd,

it is healthy and the Companies estimate That the ret~lizatioi~ at harve5[ will be about $2.2 millio~z.

llL "f'he Companies' Financial Situation

1~ The Monitor, wi[h the assisi~nce of the CoFn~ar~ies end t}leir external aceouF~ta~~ts, h as prepared are un~~~ldited

hala~~ce sheet of the Companies on a c~nsolid~~ted basis. Tl~e bal~~nc;e sleet gives t2s an overall vier- of the potential assets

acid potential liabilities of the Companies on an ~~cco~inting bt~sis. It sho~~~s assets of X7.7 million and liabilities of ~1 I 2

million. I2 is not hip estimate of realizable or fair market val~~es for the assets. The Mo~~itor has recei~~ed preliminary

estimates of values for tI~e land, the equipment, z~nci the machinery. Tl3ese have not bee~3 ptaced in t13e p~iblic dom~~in but

they have been shared ~~-it}~ BRIO and the vlonitor states that the v~~lues are significantly greater than the book ~°alue.

L' T C ; . ._. ... .... , _ -. . ~5 ', c IF:. ., i 1, ..,~. ..., u .:::1^:."'a , . S; 1.... t; ; .,.,...VACS
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13 The Con~paF~ies' largest creditor is BMO ~~,ho is orvecI in excess of ~8 .million. It seems that discussions betwee~a

Bv1.0 and the Companies had been ope~l at~d frequent in the period leadin6 up to the fiti~Ig of the CC,~~ proceedi~~gs.

Berend Te~~er and BVSO hay-e beet ~~~orki~~g to~ett~er closely since Hendrik Tepper's incarceration. BMO ec~eutiraged

the Cos~ipanies to pla~~t potatoes this year even if Hendi-ik Tepper uas absent.

14 On J~~1}- 11, ?O11, BMO ~tnd its ~~dvisor PriceWaterho~lseCoapers, the Monitor. Berend Te}~per, a~1d the Co~tzpanies`

external ~cconntar~t, Dellis O~lellette, met to discuss various issues a~~d share information. I was not left with the

impression that BOZO has lost confidence in the Companies' maf~aaenle~~t.

IS BMO informed the Court that they have no im~~~ediate plait to en#c~rce its security. They are understanding of

the pi•edican~ent that the Tepper family and tl~e Companies are in. It s2~ppo~-ted the Companies' effoF•ts thus far and

was opt€mistic that they could net thcou~h these difficult tirnes. It is now ~~~orried that if the CC~.~1 process b~lydens the

Companies with the extra debts send charges as requested by the Companies and provided for in the Initial Order, it will
cause the demise of the Companies.

16 BMO alleges that the Campanies ean~~ot co~ltii~l~e to operate in the long term because they have inst~#i5cient reven~le
to meet their obligations. It s~~bn~its tl~aT if the ~-eiief sought is granted_ BMO's security ~~ill be eroded and its ability to
recover its losses will be Further jeopardized.

I7 Since the Initiat Order, part of the 2010 cf-op teas been sold for a total of ~446,~OQ. The cash flow statements show

a cash requirement of approximately $1b6,000 by the end of July with a cash. surplus of approximately S267,Q00 by the
end of September 211. This inc3uded estimates for administrative expenses of 5260,0(} to the end of September, but
does not include interest on DI.P financing.

1$ The $2 million operating line of credit with BMO is fully advanced. BMO has offered to advance the DIP fiitancintr

should this Court extend il~e Initial Order ai d provide for DIP fiF~a~~cing.

19 Section 6 of the CC~A requires that for a plan to be successful, it must he approved by a majority in number

representing two thil•ds in value of the creditors, or the class of creditors. Bl\%t0 holds approximately 42 ̀%> of the sec~~~•ed
claims and Therefore the Companies cannot present a successful plan without BMO's st~~port.

20 BMO has made it eery clear that the possibility that thzy will approtie any Plan of Compromise and Arrangement

is close to nit unless such plan provides for the conlpleie payn~en[ of BMO's advances.

1V. 7'he i4lonitor

21 A Moniiar is in place, ~~hich, as noted in Rio ,~-'e~•cicl~r Z'ner•gl> Inc., Xe (Alta. Q.B.}, should provide con~f~ort to the

creditors that assets are not being dissipated ai~ct current operations are beiz~~ supervised.

22 The Monitor its the pi-esei~t case recommends the extension of the stay until September 3t), ?011 and is of the

opinion that the Companies have Keen acting in Quod f<~itl~ and with date diligeEice, a~~cl that an extensio€~ of the stay

is a~~ro~riate.

~3 At page 4 of leis report, the ivlaa~ito~- states that: "...the Co~3~panies, their accountaf~t; and counsel I~~~ve provided the
~Vla~~ztor ~~ith their fitil cooperation acid unrestricted access to the Companies' books anci records at~d other inforn~~tion

To per~~3it the Ylonitor to f~~tfll its respo~3sibilities".

?4 At page 9, he adds:

a} The companies lave and contin~ie to <~ct in vaod faith and have been forthcoming ~~~ith information, books,

a~~ci records, and un~-~,siricted access to their premises.

. . ~ .3
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bj The naoa~itor is satisfied that the companies will Ise fortllcontizi~ to both the monitor and the compafiies'
major creditor w tip respect to aFiy significant et-ents which might adversely affect the various stakeholders its
the these proceedings.

c} Time is needed fos- tl~e compac~ies ~~•~iti~ the assist~2r~ce of tl~e monitor, their counsel, and the Court to tr}- to
deal ti~itl~ tI3e foreign issues ai d contingent liabilities anc~ tc~ perr~lit a plan to be presented wl3ich maximizes
the recovery to all stakeholders.

d) Aii extension ti~ill permit an orderly sale of the existing inventory a~~d the harvesting of the X011 crops.

e} The cash fTo~zr statement ret~ects that the companies will be able to finance operations from cash flow ~r~ith
a requireme~~t for debtor and possession financing i~~ the approximaie amount of $2IO,t30{~ before servicintr
existi~~g debt. The pro}ections indicate th~lt the DIP finaneiz~g ~~iIl be repaid by tl~e end of September 2611.

V. First issue: Shoa3d the Coart Grant an Estensian Order`.'

(1) Burden of Pt•oof

25 The onus is o~~ the Companies to }ustify t11e coi~tii~ued existence of the pravisio~~s of [he Initial Order. Tl~e Initial
Order was granted ~~~ithout notice to persons i~ho may be affected end without any propex debate, therefore the Court
~~ill always be ~~rilling to adjust, amend, vary, c>r delete any term or terminate s~~ch an order if that is the appropriate
thing to do: see Ravelston Corgi., Re, ?(?(}5 CarswellOnt 1 b19 {Ont. S.C.J. [Commercial List]}.

(2) Prr1 pose of tjie CCAA

2& Whe~~ determining whether a stay ought to be extended it is important to consider the overall purpose of the CC~rf.

27 As was stated by Professor Janis Sarra in the first paragraph of her bock entitled .Resc°ue' The Coyrtpa~zies' Cs•editors
A r-r~rrrgernent Act (20fl'I}:

[...] The statute's full title, :3ra Act to Facilitate Con~pr•E~rnises crrac~ ~r•rnng~faserit,s bettii~ee~2 Com~crrzies rrncl Tlzeir~
Creditors, precisely describes its purpose; providing acourt-st~gervised process to facilitate the negotiation of
comp~-onlises and arrangements where companies are elperienci~~a ~na~~cidl distress, in order to allow° [hem to devise
a s~~rtirival str<~tegy tI~at is acceptable to their creditors.

2S Justice Blair of the Ontario Court of Appeal disctiTssed thz p~irpose of the E,'C~I9 in :Stelco frze., Re {Ont. C_,~.},
at paragraph 36, ~~°here he states:

In the CC~r1 ea~~text, P~~rliame~it has prodded a statutory frame~3~o~-k to eitenci protection to ~~ company tivhile it
holds its creditors at b~~y and attempts to ~~e~otiz~te t~ compromised plan of arrangement that will e~lahle it to e~nerae
and continue as a liable economic entity, thus benefiting society at7d the company in the l~~~g r~11, along with the
c:on7pa~~y's creditor, sl~t~reholders_ em~Io}~ees and other- stakeholders.

29 In Pacific .Nntioxaccl Lease Holdifig C'or~-, Rc {I992j, 72 B.C~.L_R. (?dj ~b8 (13.C. C.A. [fn Chambers]}, Me.~`arlane
J. at paragl-aph ~7, quoted with ap~roeal the €~ollo~~=ii~g stater~~ents m<~de b~ tt~e trial jt~d~e, J~istice Bi-e~~ner:

(1 } The p~irpose of the C.CA.A. is to allow an i~~solvent company a reason<~ble period of ti~~~e iv reoreanize its
affairs and pt-epare a~~d ale a plan for- its continued operation .subject to the requisite approval of the creditors
gild tl~e Court.

(2} Tl~e C.C.A.A. is iFltended to sere-e not only the c~m~any's creditors bait also a broad cot~stit~ieiicy, ~~~Ilich

includes tl~e stl~~reholders and the em~lo5°ees.

t ,ae~.~u~. C' .s E ~ ! I. ,.. ~; c
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{3) Duri~~g the stay period the Act is intended to pre~~ent m~~ne~ivers for positianin~ amongst the creditors of

the cc~n~p~c~y.

(4) The fu~~etion of the Co~t~-t d~~i-in~ the stay period is to pl~~~~ a snper-visory role to pF~eserve T3ie sthtt~s quo

anti to move the process along io the point where a coinpr-amise or arrange;~~ent is ap~~-oved or it is evident

that the axtempt is doomed to failure.

(~j Tite status quo does not mean preser~~ati<>n of the ~-eiative pi-e-debt status of each creditor. Since the

companies udder C.C.A.A. orders continue to operate and I~avi~~g regard to the broad constituency of interests

the Act is iiite~~ded to sere, preservation e~f the status quo is not inte~lded to create ~ rigid freeze of relative

pre-stay positions.

(6) The Co~~rt has z~ broad discretion to appl} these principles to the t~~cts of a particular case.

30 In my view, the above quoted statement sums i~~~ the principles to co~~sider in applications tinder the CCAA.

(3) ~Pplictrhle Sectiotzs of the CCAA

31 Subsection l 1.02(2} of the C'CAA ~rovictes as fo3lows:

(2} A co~irt may, ~n an application i~~ respect of a compa~iy other than an initial application, make an order on

an_y terms that it may impose,

(a) stayil~g, ~ti~til c~then~~ise ordered by the coLtrt, for any period that the court consic~eF~s necessary, all

proceedintrs taken or that might be taken in respect of the company under an Act referred to i~~ paragraph {1 j(a};

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding

against the company; and

(e) prohibiti~~g, until otherwise ordered by the court, the conln~encemer~t of any actio~~, suit or proceeding

against 21~e company.

32 As stated, the burden of proof o€~ an application to extecid a stay rests on the debtor company.

33 To have a sthy extended past tl~e period of the initial stay, the compatl}' must meet the test set ot~t in subsection

i l .0?(3) of the CC~1.1. It states that:

The court shall not make the order unless

{a} tine applicant satisfies the court that circumstances exist that made the order ~~ppropriate; a~~d

{b} in the case of an ordef- u~~der stibsectio~~ (?), the applicant also s<~tisfies the co~~rt that the applicant has

acted. <~nd is actin, in food fault and ~~~itlt di~e diligence.

34 When decidi~~g whether to terminate car exte~~d a stay. a co~irt mz~st bala~~ce the interests of all affected ptirties,

incit~dina secured af~d i~flseeured cf-editors, preferred credit~F-s, co~~tractors a~~d suppliers, employees. shareholders, and

the public ~e~~erally. I i~~~ist consider the Companies a~~d ali the interests its demise l~~ould affect. I most consider the

interests of the sl~<~i•el~olde~-s w°ho rill: losing their ii7vestments and the ef~~ployees of~ thi5 small eammunit~~ who risk Ic~si~lg

their jobs.

(4) Farjn Debt f'Ytediatinrr Pr•~>;ra~n

r. .. .,
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35 BMO has stated that it will not support a plan under the CCAA proceedings. It doubts that the CCAA approach

to the insolvency is the appropriate one in the circumstances. It has suggested and will support a restructuring of the

Companies under the Farm Debt Mediation Act, S.C. 1997, c. 21 ("FDMA"), which provides free mediation services by

the Federal Department of Agriculture and Agri-Food Canada, while the Companies can still have the benefit of a stay

of proceedings and save on professional fees.

36 The Monitor feels that the FDMA process does not have all of the necessary tools. The Companies allege that the

FDMA process does not lend itself to the present circumstances. It is argued that although a mediator is involved in this

process with the objective of arriving at a settlement, there is no one to provide the type of professional service that the

Monitor provides in guiding the debtor company through the CCAA process. The Companies chose to apply for a stay

period under the CCAA hoping to gain the benefit of professional advice on how best to restructure this business. This

professional advice is made possible under the CCAA with the interim financing and the Administrator's Charge in aid.

37 I have no evidence that the relief sought under the CCAA is more drastic to all constituencies than a process under

the FDMA would be or that it is less beneficial.

(S) Ending tlae Protection for Two of'the Companies

38 BMO has expressed concern as to whether the purpose of the CCAA in this matter is to fund litigation against some

of the Companies. BMO suggests that the Court should at the very least consider terminating CCAA protection for two

of the Companies that do not own any assets and are potential liabilities as there are lawsuits or claims pending against

them. BMO argues that these companies will drag the others down because of the costs associated with the litigation.

The Monitor is alive to these issues but is concerned that such a move at this time may be premature; he needs more

time to investigate before deciding whether these companies should be allowed to continue. It should be easier to assure

that undue time and costs are not spent on these litigations if those companies are left under the protection of the CCAA

while the Monitor obtains the information to make a proper decision.

(6) Conclusion Concerning the Extension Order

39 The extension sought is not unduly long. As with the Initial Order, the extension of the stay would only be a

temporary suspension of creditors' rights. There is no evidence that the assets are being liquidated. The Companies have

continued their farming business and are continuing as going concerns.

40 There is no indication that the secured creditors' security is being dissipated. Notwithstanding BMO'sassertion that

it will not support a plan under the CCAA proceedings, there is hope that the Companies can restructure and refinance

and come up with a plan that could eventually be accepted by BMO. They have been working closely thus far.

41 The extension is supported by the independent Monitor and the shareholders. I cannot conclude at this point in

time, that the plan is doomed to fail or that the CCAA proceeding is being used to delay inevitable liquidation. I am

satisfied that progress is being made, however on the evidence, I find that the Companies require additional time to

compile information, assess their situation, and file their Plan of Arrangement.

42 The Companies made an application under the CCAA for a stay of all proceedings so that they might attempt a

reorganization of their affairs as contemplated by the CCAA. The legislative remedies within the CCAA for a stay must

be understood to acknowledge the hope that the eventual, successful reorganization of a debtor company will benefit

the different stakeholders and society in general: see ,Stelco Inc'., Re.

43 The assets of the Companies have a greater value as part of an integrated system than individually.

44 The extension of the stay and the granting of certain charges will allow the Companies to continue operations and

harvest its potato crops and fulfill their obligation to customers.
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45 The Companies directly employ from seven to 4(? people at different times throughout the year and thereby make

a signifcaTat contribution to the local and regional economy.

46 The Comp~inies have to find a uay to restructure their indebtedness and the CCA,~ can be used to do this practically

and effectively. The Companies need to be able to focus and concentrate its efforts on negotiating a compromise or

arrangement_

47 It is essential that the Companies be affordzd a respite from its creditors. The creditors must be held at bay while

the Companies attempt to carry on as a ~c~ing concer~~ aE~d to negotiate an acceptable restructuring arrangement with

the creditors.

48 I do not share BMO's position that the Companies are doomed. I feel that there is a real prospect of a successful

restructuring under the CCfI~1. This is an attempt at a legitimate reorganization. I do not feel that the continuance of

the C'CAff proceedings is simply delaying the inevitable.

49 I do not find that the position of the objecting creditors witl be unduly prejudiced by the stay. The value of the

harvest. and therefore the Companies' overall value increases the closer ~~~e get Eo harvest time.

50 The Court finds that the requirements of subsection 1 I{6) of the CCA~ have been satisfied. The extension of the

stay is supporEed by the overriding propose of the Cf`AA, which is to allow an insolvent company a reasonable period

of tine to reorganize and propose a plan of arrangement to its creditors ai d the Court. and to prevent maneuvers for

positioning among creditors in the interim.

51 The Court is satisfied that the circumstances are such that an extension order is appropriate. I. am satisfied that the

Companies have acted and continue to act in good faith and that they have acted and continue to act with due diligence.

52 I conclude that this is a proper case to exercise the Court's discretion to grant an extension order.

(7j Length of the Extension

~3 BMO argues that given the nature of the operations, a stay until the end ~f August should be sufficient to allow

the Companies to reorganize and come up with a viable plan, if possible. The Companies argue that the stay should be

long enough to allow the Companies to go through the harvesting season without having to come back to Court. The}

are suggesting October 18 t~' .The Monitor recof~~mends September 3p ti' .

~4 Tllere is no standard length of time provided in the CE'AA for an extension of the Stay Period, and thzrefore

it depends on the facts of the case. David Baird, Q.C.. in his text, 13aird's Practical Guide to the Companies' Creditors

Arrangement Act. (Toronto: Thompson Reuters, ?d09) at page l55 summarizes the factors to be considzred as follo~~s:

a) The extension period sho~~ld be long enough to permit reasonable protrress to be made in the preparation

and negotiation of the plan of arrangement.

b} The extension period shoutd be short znouah to keep the pressure on the debtor company and prevent

complacency.

c} Each application for an extension involves the expenditiFre of~ si~niticant time on the part of t1~e debtor

company's management and <~dvisors, which might be spent more productively in developing the plan,

particularly when the management team is small.

d}With respect to ind~istrial and commercial concerns as distinguished from "bricks and mortar" corporations,

it is important to maintain the goodwill attributable to employee experience and customer and supplier loyalty,

which may erode very quickly ~~~ith uncertainty.
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e} In British Columbia, the standard extension order is far son7ethinQ considerably longer than 30 to 60 days.

While each business will have its own fi~iancing possibilities, generally large loans, sig~iificant equity injections

or large sales required to rescue a corporation in debt for more than $5 million, will take time to develop to

the point of agreeme~it.

55 The Companies need to continue farming and brim their crops to harvest in the fell for the benefit of all the

stakeholders. The purpose of the stay is to give them time to reoraa~lize and do what needs to be done_ They need to

come up with a plan and try to sell it to their creditors. This takes tinge. I feel that August 31't is not realistic, and to

require tl~e Companies to come up with an acceptable plan by that date ~~~ould be setting them up for failure.

56 The Monitor is an officer of the Court. He is to remain neutral in this process and if in a month's time he realizes that

there is noway to put a viable plan together, then I expect l~im to forthwith advise the parties and the Court accordingly.

In the circumstances, I am satisfied that it is appropriate to extend the Stay Period to September 30, 2011 at 11:59 p.m.

57 Hopefully, this is long enough to allow the parties to find a solution but short enough to prevent complacency so

that the various creditors rights and remedies not be sacrificed any lodger than necessary.

Vl. Second Issue: Should anv Other Pro~~isian of the Initial Order be Amended or Varied?

(1) The AdmirJistrution Charge

58 The Court may order an Administration Charge for fees and expenses related to the CCAA process pursuant to

section I1.52.

SR The appointment of a monitor is mandatory when the courts grant CCA~1 relief. If this Aet is to have any

effect, then there has to be some assurance and money available to pay the professionals that will be working on the

restructuring, that is the Monitor, his counsel as well as the Companies' counsel. The CCAA proceeding is for the benefit

of all stakeholders, including all creditors.

C>0 The goal of a CCA.4 Stay Period is to provide the Companies with access tc7 the time and expertise needed to

develop both a plan of arrangement and to restr~icture its businesses. This is not possible if those professionals, including

the Monitor, are not paid proper fees.

61 The Initial Order provided for an Administration Charge not to exceed X500.400. The Companies are suggesting

that it continues at that amount. BMO is suggesting ~150,OQ0 while the Monitor in his report felt that it could be

reduced somewhere between $?00,000 and $30Q000. The original projections included payments of $130,000 for legal

fees, $85,000 for the Monitor's fees; and X45,040 for accounting fees to the end of September. The Monitor has now had

an opportunity to assess the time required and feels that the Monitor's fees and the accounting fees should be nn more

than $90,000 to the end of September provided no additional proczedic~gs are initiated.

62 I find that an amount not exceedin6 $2~(},000 would be appropriate, fair-, and reasonable for the Administration

Charge.

(2) The Retainer•

fi3 The .Initial Order provided retainers fo~~ the Monitor, counsel to the Monitor, and counsel to the Companies

of 52 0.000 collectively. These prafessi~nals aE~e already pz-otected under the Administration Charge. BMO suQgzsts

$30,0()t) each as a ~•etainer for a total amotmt of $90,x(3(). Tl~e Monitor agrees ~~~ith this suggestion and would snake

accounts payable ~~~ithin I S days instead of 30 days as it no~~~ stands.

64 On the evidef~ce no~~ before the Court, I find the $204,400 unreasonable and unnecessary. I find that a retainer of

~3Q000 each for a total amotmt of X90,000 is warranted a~7d I so order with acea~ints made payable ~~~ithin I S days.

. , x. ~ ....:~.-~i~X~... CANAL'C CGr; i/Cly;'t:': TI?~~!•:75E3:1 {j2V1~!S u2~ld2 Lif'l;fb'^vf ;IS I<G~I`SAI'S l@XCII:C.i~C,~.n iVf;UB C,C.iC` •'OC~";t;^'S~. AIi fiy':7(g :'ES2NBC1. ..
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(3) The DIP Lender's Clrc~rge

65 Subsection 11 ?(1 } of the rlct deals u~itl~ i~~terin3 financing. DIP financing, as eve know, alters i,he existing priorities in

the sense of placing enc~imbrz~nces ahead of thosz presently in existeFlce, and it inlay tI~erefore prejt~dic~ BMD's security.

It follows that the DIP Lender's Char`e should tie fair, reasonable, and appropriate in t1~e circi~mstai~ces.

bb The Cotl~~anies' expected cash floti~s ~vi2hotit a~~ order- being made exceed existine ca•zdit fe~cilities aEid pi•ese~atly

available finds. IE~~~i~ ordez- is not made, the Companies' ~iat~ility <~s a doing concern is doi~t~tfzil.

67 The Initial Order provided for DIP fi~~ancing to a maxiinttnl of ~1 ~3lillion. Ire retrospect, bz~sed on the Companies'

c~~sh flaw st~tenlents, there was no geed far such a large DIP fina~~ci~~g. No creditor ~=as prejudiced as no DIP fina~3cing

is yet i~~ place_ The Monitor recom~~~ends DIP fina~lcin~ to a maximum of~ ̀  300;000 and sees no reason why BMO could

not be the DIP Lender far this an~ou~~t if it is so inetined.

6g it is understandable that BMO is not prepared to lave their position affected 1~y DIP financing. It suggests that

the maxim~im amo~int needed is no more than $I~0,0{~0. Ho~trever, if the Court provides fur ~~ ma~imi~m amount of

~3~0,0(10 in D.IF financing, B VIO is ready to advance this anzot~~it to the Companies. The Companies have obtai~~ed a

proposal from aa~otheF• lender but is not opposzd to BM.O being the DIP Lender• as Long as the terms of the financing

are comparable to l~~hat they have been able to secure elseti~here.~

69 I am satisfied that the Compa~~ies need the special remedy of DIP financing, hoti~ever I conclude that the amount

presently provided for in the Initial Order is greater than what is required by the Compa~~ies hating regard to their cash

flow staten~e~3ts. The Companies' req~tese is therefore excessive and inappropriate in the circumsia~~lces. I must bt~lanee

the benef t of such ~l~ancing witk~ the potential prejudice to the existing secured creditors whose security is being eroded.

7t} I am satisfied that the DIP tinancina is necessary to assist the Companies in restructuring their operatioc~s and

coming up with a plan of arrangement dt~~-ing the stay. 1 am satisfied on the evidence before me that tine Companies

have a reasonablz prospect of a plan of arrangement and a viable basis for restrttctt~rii~g, and an urgent need for some

interim financing; however I will restrict the amoilnt to what is necessary to meet thz short-term needs until harvest, at

which tine reven~ies tivilI be realized. I therefore authorize a DIP Lender's ChaF-ee in an amount riot to exceed $3~0,()E?f}

with BNIO as the DIP Lender.

7I I am satis#ied that tl~e quant~im oi~ the Administration Charge and the DIP L.ender's Charlie fell ~~%ell ti~~iti~i~3 the

range of what is usually ordered considering tl~e n~agni2t~de and cc~mplexity~ of the Cc~Inpanies` aperatians, and t11e debts

to be incorporated into a plan oF~~rranaen~ent.

(4) The Director's Chaf•;e

7? Section 11.~ 1 of the CCfI fI deals ~~lith the indemnification of Directors and the Director's Charge. Tl~e Initi~~t Order

provided a Director's Charge not to exceed 5500,000 and stipulated tli~~t this Charge wo~iid only apply if zl~e Directors

did ~~ot have the benefit of coverage pursuant tc~ ail islsuraz~ce policy. Siibseetion I I .S?{3} of tl~e CC~1i~ prohibiis the

Court from ntakin~ such air order if it is co~~vif~ced tli~t the Co~t~panies could c~btai~~ ~ciec~tiate indemnification iFisurance.

73 The Directors cif tl~e Companies are Berend a~~d Hendrik Tepper. I realize th~~t certain li~~b lities niay be imposed

upon the dir-eet«i-s dur-i~~g the stay. The Companies are ciosely~ held family entities ~ti~d HMO submits ti~at the directors

should be required t~ acc~e~t the risks that come with the positiozi because tl7e~= are tl~e main decision Fl~akers. The

dirzetors h~~-e not applied foi- ins~iranee coverage. Ttlere is no evidence to show that the conlp~nies cannot obtai~z

adeq~~ate indemnification insurance for their directors or officers at a rez~so~~able cost.

74 The Director's Charge will not be granted at this time. The I~irectars are to explore tI~e possibility of getting

insurance coverage and may reapply tc~ the Court at a later time for this charge if~ absoltilteiy necess~r~-.
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(5} The Disposition o, f Pr•o~es•ty

75 If the Companies want to sell or otlier~cise dispose o#~ asseis o~~tside of~ the ordi~~ary course of business. they i~lust

obtai~l authorization from the Ca€trt. The Initial Order pa-ovidec3 that the Compa~~ies could dispose of redund~~~~t or

r~on-~~laterial assets nat exceeding X150,000 in any one tr~~i~sz~ction or SSOf~;E~f)0 iil the ag~retrate. They prese~itly~ hale

t~vo pieces of equipment that they ~votiId like to sell, narriely a bailer and a combine. It is estimated that each is worth

zipproximately $50;000. Ii wa~ild seem that there is a buyer for the bailer which has became redundant. It is eYpeci~ed

that this sale could generate revenues of~ SSO,QOQ a~1d the Companies ~~re su6aestiz~~ that these proceeds be deposited in

the general accounts and it wottId therefore increase the cash flow of that t~~noui~2.~BM0 does not agree; it argues that

the sale of these equipments will erode their security. The Monitor suggests that if a buyer is found t~or one or tl~e other

piece of equipment before the end of September, the Companies should be allo~~red to sell this equipment for which they

no longer have any utility, subject to the eo~3sent of BMO anc~ pi•ovicled t13at the funds be kept in ?rust..

7b In deciding whether to grant an authorization to dispose of a~~ asset, the Court must consider the factors set o~it

is s~absecTio~~ 3~i(3) of the CC~~. It must consider•:

{aj whether the process leading to tl~e proposed sale or disposition was reasonable in tl~e circumstances;

(b} whether the mo~iitor approved the process leading to the proposed sale or dispositio~~;

(ej ~u~~ether the monitor filed witi3 the co~.ut a report stating that in their opinion tl~e sale or disposition ti~ould

be rr~ore bene~ciai to the creditors than a sale or disposition under a bankruptcy;

(d} the extent to which the creditors tivere consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f} w-Nether the consideration to bz received for the assets is reasonable and fair, taking into account their

market ~-atue.

77 The Companies have not presented e~-idence of an actual. "proposed sale or disposition" or evidence ilt relation to

the factors including the "process", the "effects of ehe proposed sale or disposition on the creditors", the "market value"

of the assets to be disposed, or "the extent to which the creditors were consulted".

78 In the circunlstai~ces, d ie to this lack of evidence, I ~~,~ill not authorize the dispositic~c~ al' assets dui~inQ the stay.

(6j 6'rcrrunce c~nrl Altoc~nti~n

79 BMO suggests that varia~lces of more tl3an 5 %, in the cash flow not 6e permite~d ~~-ithot~t further court approval.

~1s we alt know, any notion to the court is expet7sive a~~d time coi~st~nlintr. One of tl~e rnai~3 objectives of the stay is to

allov,~• the Companies respite to focus thee- dine, nlo~le_y and efforts on their reorga~~ization_

SO BMO also requests that all fees, costs and expenses, at least those related to the ~c~i~~inistratioi~ Ch~~r~e, be allocated

as per the dif fei-eilt con~pa~iies or tracked separately. Havi~~a heard t31e pa~~ties and tt~e Monitor on this issl~e, 'I ant satisfied

that the better o}~tion is to leave the vioniior deal ti~~ith these two issues.

~'II. Conclusions and llispositic~►~

~1 TI~e Stay Period is extended ~irltil September 3{3, 2O1 1, at 11:59 p.n~. or snc}~ other date n€ time as this Court
niav order.

8? "flee Initial Order is }~ereby varied and amended as follows:

Cc ~ tom..., c i ~x t_cl.: . ~ ,,.
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• Subparagraph 9(a} of the Ia~itial Order is ame~~ded by the deletion of the wards "and to dispose cif redundant or

nc~n-material assets not exceeding ~ I ~~,~04? i~l any oate trat~sactior~ ar S50(),~00 in the a~~regate".

• Paratrra~hs 16, 17 ar~d 18 of~ the Initial Order <~re deleted in their eiliiret~- €ind all ~-eferei~ces [v the "Director's

Charge", t~s defined in paa-agraph I7 of the Initial Order, are deleted tI~roughou[ the Ittiti~~l Order.

• Retainers are reduced f~~om ~?OQ,(3f}0 collectively to $90,t)QQ collecti~-ely, being ~ ~f},000 each for- the i'vl~nitor,

tl~e Vloi}itor's counsel, aa~d the Companies' counsel. P~~ragraph ?5 ~~~ill have to be amended tc~ reflect this and the

accot~i~ts are t~ be paid rvitl~in fifteen €I S) days of receipt.

• Paragraph ~7 0#~ t}~e Initial Order is to be amended to reduce tl~e r~dnlinistratic~n Chz}rye from a niaximt~m of

~~00,000 Fo a maximum of S25Q,flQ0_

• Paragraphs 24 to 32 are to be amended to reduce the DIP Lender's Charge f~-onz a rnaxin~ui~~ of $1 miltion to a

maximum of ~3Qt},f10() and B7V1~ will be the DIP Lender.

83 The Initial Order remains unamended other il~an as set out herein or as n ay be necessary to give effect. to the

terms of this Order.

44 The time period of 21 days provided in subsection 14(2) of~the CCRA is hereby eYte~lded in relation to any appeal

proceedings i~~itiated by BMO o€~Lhe Initial Order, pursuai7t to section 13 of the CC<4~ ~inui July 27, 2O11.

85 Tkis order• takes effect immediately a~ld replaces the Interim Order issued i~t this n~~~tter on July 18, 2f}1 I.

86 With more time, ne~v money and professional guidance the Companies Dave <3 reasonable prospect of a pia~~ of

arrangement and a ~~iable basis for restructuring. Tl~e stay will facilitate the ongoing operation. The extensio~~ will give

file Monitor a better opportunity to formulate and present a plan to the creditors, meeting the purpose anti intent of

the legislation.

87 The Companies need To continue farming and bring their crops to harvest for the be~lefit of all their stakeholders.

The Companies' creditors will receive greater benefit from a plan of a~-ran~emznt made at the end of the extended Stay

Period than at this time.

88 T'he evide~ice before nee is that Hendrik Tepper is the directi~~g mind of the Companies' farn~iF~g operations and

t~rings co~~siderable va3tie to the Companies' o~er~~tions_ Hopefully, the ongoi~~~ efforts to ret~ir~l Mr. Tepper home ~~itt

tzar fruit soo~~.

Nlr~tiotas ~rantec~

. ~ ~~cn tY,I .. ..,,<,.tr~~
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creditors argued that lenal fees slio~~ld be ca}~ped or a~~~ht not to be compe~~sated at aIi — Le~~~l accounts oE'co~~ipanies

reduced — Of 20 different people billed to companies' account, nine people ~~°ere ~~ot identified as articlif~g stl~dents or
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can reasonable be said to justif~~ rites charged —Nine different la~~yers ii~c~l~diz~~ three senior lati~yei-s ~~~orked on this
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lender's charge — LeetlI fees i-ed~iced to ~150,f~0(l_
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granted; stay ~~as extended far 2.5 months — lnitiat order• was varied to reduce amount of d~bto~- in possession (D.iP)
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file ai d I~aci discussions amongst themselves conceri~ina this matter; level of duplication of experienced counsel could

2~ot be endorsed without further explanation —Companies applied ex parte for DIP financing alleging that there was

u~-genc~° as creditor was aboilt to enforce its security —However, creditor had not asked for payment and there wt~s no

indication at that time that creditor was about to e~Iforce its security; compa~~ies' solicitor dad not atl~ise Co~irt of recent

amendments io CCAA, which required that proper notice be aiveil to affected secured creditors before approving DIP

lender's charge —Leval fees reduced to $150,000.
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s. 1 l — conside~~ecl

s. 11.~? [e~~. ?005, c. 47, s. I?8] —considered

s. 11. 2(1 j(b) [en. 2f?(?S, c. 47, s. 1.28] —considered

F~rr-~ra Debt 1l~lec~iatiofz t1 ct. S.C. 1997. c. 21

Generally — rzferred to

RaIes considered:

~i~les ~~~Cnurt, N.B. Reg. 82-73

Generally —referred to

ADDITIONAL REASONS to judgment reported at Tepper Holclzngs Irat•., Re ~~~11 }, ?E} 1 I N BQ B ? 11, X01 I Cars~uellN B

4I7, 80 C.B.R. (5th) 3 ~9 (N.B. Q.B.), regarding quantui~~ of legal costs.

Lrrcie.~. LaYi;rze J., (oralty):

I. Ia~traduction

I This motion. brought ~~ithi~~ CCAA proceedings, concerns the capping and/or tax~ition of insolvent Corporations'.

namely Tepper Holdings inc., Tohique Farms Ltd., Tobigt~e Farms Operating Limited, Tobigt~e It~teriiationztl lnc.,

637454 N.B. Ltd., New Des~nlark .Farms Ltd., Tilley Farms Ltd. and Agri-Tepper & Sons Ltcl., legal accounts_ The l~~itial

Order ~rnder the CCAA was iss~ied an June 27, 2t~I ].The total amount of the Corporations' lenal fees, as billed by' its

solicitors, the Iaw firm. of Gilbert McGloa~~ Gillis ("GVIG"), inclusive of disbzlrsements a~Id tapes, up to ai d i~lcludin~

September 34, 20l 1, is $508,686.~b ("Legal Accoualts"). The Bank of Montreal submits that the Legal Accoucits shol~id

be reduced to X60,000 or less, white the National Bank argues that r~~hen considering tl~e results achieved a~~d co~~nsel's

beha~~ior throughout these proceedings, GMG ought not to be compensated at atl .for their efforts.

2 GMG ~~o longer represents the Cozporations for the purpose of the GCAA proceedings and therefore I a~n of the

vie~r~°that this is the proper time to proceed with the taxation of the Legal Accounts. Iii retrospect, lin~itin€~ the fees may

have been a wise thing to do at tl~e beginning oP il~ese proceedings; ho~~ever, I am afraid that capping the fees at this

time «gill not put an end to the question of GMGs Legal Accounts.

3 I did consider referring the question of the Leal Accol~nts to the Registrar for assessment. Huti~~ever, this ~vot~ld

iEicrease costs for all and would cause additional delay. S€nce I am the judge wiio has ~tia~~a~ed this file f~ron~ the

begiFini~~g and has heard the different proceedin6s with tl~e exception of one motio~~, I've concluded that it vas best that

I determine the appropriate ~izrantzcna for legal fees and that it be done immediately so that tine professionals ~~-oulcl have

this infon»ation in mind tivl7ile trying to put a viable plan of arra~~gement in place. Even if at tines 1 use the words "legal

fees", of ec~i~rse I am referri~~~ to fzes inclusive of disbursements and taxes.

IL The Issue

4 TI1e Cc>uf-t tivill deterini~~e ~uliat the appropriate c~atantar~n of Ieg~I fees is by anstivering the foIIoti~riii~7 gtzestic~r~: 1~~17at

is a fair, just, send reasonable amount for the Corporations' legal fees in the circumstances of ti~ese CCAA pr~xeedin~s?

III. Backgroi~«d

5 ~s pT-eviol~sl~~ mentio~led, the F~aiti~I Order ~~~as issued on Jt~r~e 27, ?f)11. At file comeback ~~earing t~e<~rel 3~11~- 18,

2(}f 1 ("Comeback Hearing"}, the Bank of Montreal and the NatioF~~~l Bank, the ti*~o major- cr-editoi-s, objected to oily

extznsion of the Order, and in the alternative argued that the Court sho~ild revisit the Initi~~l Order in order to vary

several of its prop isions. Oil July 22, ?011, this Court rendered an oral decision. This c~zcision ca~i ~10~~~ be found at ['f) I t j

\~.B..T. No. ~E~~. i refer the reader to this decision for additional details concerni~ig this molter. St~Ffiee it to say for the

pt~rpose~ of this motion that the St~~y vas extended until September it}, ?011, bt~t severat p~-ovisior~s ot~the Initial Order

.. ':n'sFdFs''"'w;:. F.:7 i,s. .. ~ f:...,~.~ ~z,.. ~., 3 ., s.,.~~c _ , ..E j., i:~ t . 5..~,. ..,Y.^,IF.:, 't... ...:c'. C~_u ..,G._u . ~ ..
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~~~ere varied_ such as: the DIP Lender's Cl~arge tiv~~s reduced from $I,OOO,Q00 to ~300.004~; the ~dfninistrati~~e Cl~a~-ge ~~~as
reduced from ~SQE~,Q~O to ~2~0,000 and the Retainer was reduced from S?00,000 to X90,000.

6 It took some time foF- the parties to ~~~ree oi~ the ~~°ording of the order- i~3corporati~~~ the Court's decision. Finally on

Au~t~st 19, 2 11, the Extension Order vas signed. Since that date various other motions were f~or~~~arded to tl~e cterk's

office.

7 On Aug~ist 30, the Corporations fortivarded a motion dealing with tl~e DIP fi~~ancina. This motioF~ 1~~<is r~ithdf-a~~n

before it was served o~~ any party.

On August 31, ttie Corporatio~~s filed ai~othe~- motio~~ dealing with tl~e DTP financing. B1VI0 consented to the ~-etief

rec~t~ested and was involved i~~ drafting the materials fur the motion. The purpose of this niotioi~ ti~~as to obtai~~ t~rom

the Ca2Frt confirmation of the corporate authority of 1VIr. ~3ere~~d Tepper. This ~~~ould have alia~~~ecl tl~e Corporations to

obtain DIP financing without its solicitors hay-it~g to provide the opinion that they haci ui~dertakerl to give to the DT.P

lender, B:ViO; i.e. an opinion confirming the corporate capacity of ti3e borrowers and the validity and enforceability of

the DIP facility doc~Tments. The Court heard this motio~~ on Septzn~ber 1, 2 11, but refused to gr~t~~t the relief req~iested.

It w•as suggested that the Corporations proceed to get the proper minutes, auti~orizatio~~s, or documents s gf~zd by their

directors or shareholders so that GMG could sign the Setter of opi«ion previously agreed to. The Corporations were able

to do this, af~d therefore their counsel provided 21~e opinion and the notion ti~~as ~vitl~dra~~n on September 7.

9 Oi~ September 1 ~, Bib10 flied the present n~otio~l asking the Court 20 limit tl~e Corporations' legal fees. Phis matter

vas schec~uIed for September 30, 2QI 1, since I vas out of the office from September 1? to September 26, incIusively~.

1Q Oz~ September ~0, the Corporations filzd a motion soliciting an order directing payment of their legal cc~ui~sel's

accounts and aIlo~vin~ the Corporations to draw upon all of the available D.IP fi~lancing. As c~uc~sel knew that I vas

absent, they also requested that the motion proceed in the 1~idiciai District of Saint John aile~in~ that it had to be
heard forthwith due to the urgenc}~ of~ the matter. It was agreed that Justice Glennie would, the follo~~~in~ day. hear the

only part of the motio~~ that seemed £o be urgent, nai~~ely the immediate financial needs of the Corporatio~is to meet

211eir payroll ot~ligations so that the han~esting activities could contin~ie. Justice Glennie refused to grant an order as no

nrgenev existed since tl~e Corporations load s~~fficient cash in their bank acca~t~~t to pay their- employees. The n~c~tion was

adjoL~ri~ed to September 30, 2011, to be heard at the sane time as the BMO motion already scheduled for that da}~. This

motion ti~Jas l~ithdratir~n on Septei~~her 30 after the Court, at the req~.lest of the MonitoF•, az~ve directions concers~ii~g the

DIP financin6 and t]~e payment of professional fees including a payment of S32,000 to GiVIG.

I 1 On Septznlber 2 ~, the Corporatiaz~s tited a nlotio~l requesting a further extension of the stay ~eric~d. This ~i~otion

was also scheduled to be hard on September 3{), ' 011.

l~ On September 28, BMO filed a motion soliciti~~g an order requiring GMG to personally pay ail or part of the

legal accounts of B~'(O and any other party e~7titled to be compensated. This rriotion was also or-i~iti<~Ily scl~edulee~ to

be heard on Septe~~~ber 30, 20I 1, ho«-ever, by conse~it on September 39, this motion ti~~<~s adjourned sirTe die since the

various parties hacl not received pre~pe~- notice. This motion is scheduled to be heard o~~ Friday', October 2I, ''Ol I .

l3 On SeptembeF- 30, 211, the Court dealt with the extetlsion motion, as «ell as a f-equest from the Monitor aski~}a

fo~~ directions ~ls to t}~e withdrawals tc~ be made from tt~e DIP ftn~ncing ~~ecoi~nt_ Thy Court settled tl~e gt~estio~~ of the

DIP finaF~cif~~, bait l~ac~ to adjourn tl~e motio~~ dealing ~~itl~ the zate~ision.

14 B~'IO, the N~ti~nal Ba~~k. and the vlonitor were ~~i11i~~g to consent to ~n ~uton~aTie extension ~f tl~e sta~~ period

until October 31, ?' Of 1, pro~~ided that GMG cease to represe~~t the Corpor~tioi3s in this Fnatte~-. Since GNIG ~~ouId trot

agree to termi~t~~te its representaiion o(~the Corporations in this matter unless some sort ~f a~-r~~i~gemet~t could be <~E-rived

at concerning their Legal Accounts, tl~e various p~~rties would a~ot conse~~t to an autot~iatic extension of the Stay. The

Corporations' represent<~tives were not its co~~rt and it ti~~as not possible to ascertain if~ they had been inf~ar~ned of the

offer or ~s~het}~er they were in ~~greement ~~~ith tl~e position of their- solicitors. At this point, tl~e C~u~-t decided that The

9 ;_r. eA - - .o_,'r ^':.ai.;.5 .., ~.....,< _. u .~ i=r_.~Si:7~ : ,f. ., '?., ,..,J _. -' G: .-?l 7 ,_ _.,.. .4;G
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Corporations ~~eecied independent le,al advice i~~ relatio~l to these proceedings and specifia~lly to consider the extension
offer. The matter ~~,~as adjourned to October 6. y

15 Mr. Josluia J.B. McElm~n, the solicitor for tI~e Bank of Mofitreal, then asked the Court if BMO's Fuotion dealing
with the capping of G ~~G's legal fees could be dealt ~~ith during the week of October 1 l as it w~~s important for tine

parties to know the amount to be considered far this item in the restructuring plan. The parties were adti-ised that the
Col~rt tiias Fiat available c~urina the ~~eek of October l 1, bnt was available the week of October 3 since a matter scheduled
for that «peek ~~oz~ld not be proceeding. Mr. Rodney Gillis and Mr. Gary Fatoon were in co~irt from GMG. The~•e were
some cIiscussians as to whether the Court should also be dealing with the taxation of GMG's fees at the same time as the
motion. for capping, si~ice it seefned that GMG's role as cou~lsel representing the Corpor~~tions in the CCAA proceedings
~Vc~S BbOLit t0 COIIIe ti? hIl eIiC2.

ib Mr. Rodney J. Gillis, Q.C., who is the senior partner at GMG, asked, or at the very le<~st ~~areed, that we sl~ot~ld
proceed ~~~ith $MO's notion a~~d the #aYation at the same time, but requested to proeeecl either October 4 or October
~ as he was not a~-ailab3e on Th~~rsday, October 6. It was expected that someone else from his office ~~~o~~ld be in court
on Thursday for the continuation of the motion requesting an extension but he tivould be prese~~t tc>r the mc~tio~i dealing
v̀ith the cappin4 of the tees and the taxation on Tuesday or Wednesday. With the parties consent, tine motion and the
taxation was scheduled to be heard Wednesday, October 5, 201 I, at 9:30.

17 On Tuesday_ October 4, BMO, through abundance of caution, fed an amended Notice of ~Viotion which a~o~~~
specifically requested that the Court proceed with a taxation as well as a cappi~~g of the fees oil October ~.

18 On October 4, BMO also tiled a motion for an order removing the taw f rm of GMG as solicitors of record for
the Corporations in these CCAA proceedings. It was not necessary to proceed with this notion as a Notice of Channe

of Solicitors was filed by the Corporations at the beginning of the hearing on October 5. V

N. Request for an Adjournment

19 On Wed~lesday, October 5, Mr. Gillis was not in court. Mr. Faloon and Mr. Janes Mockler appeared in court.
Before commencing the hearing of~the motion, the Corporations filed with. the court the Notice of Change of Solicitors,
stating that they were no~v represented by Robert M. Creamer from. the law firm of Lawson Creamer concerning the
proceedings under the CCAA. Mr. Creamer was in court. For the record, Mr. Creamer and Mr. Faloon ackFioti~ led~ed
that Mr. Creamer ~~~o~ald o~lly be representing the Corporations in the proceedings concerning the CCAA, a~~d that the
la~~ tirm of Gi'ViG would continue to represent the Tepper family concerning the repatriation of Mr. Hendrick Tepper.

2Q Mr. Falooil then asked the Court to adjourn the notion i~or an extra 10 days. Three arguments ~~~ere put for~arc~

in support of his request; namely, they lead not f•eceitred proper or ac~egi~ate notice of the Amended Notice of Motion;

secondly, if they I~ad more tine, it was hoped that they could arrive at a settlement co~lcef-r~ii~g their fees; and thirdly;

they wanted more tinge to consider whether GMG should obtain independent legal advice.

21 The Bank of Montrea3, the :National Bank, the Monitor, and the Corporatio~is strongly objected to the adjournment

since it was ~-cry important to have the aznou~~t of legal fees attributable to the CCAA proceedings ascertained as soon

as possible as this information ~~°~s necessary to prepare the rest€~~~cturing plan which the parties hole to present to t}le

Court on or before October 31, 2011. The evidence vas that the exttaordinar}- cost of these CC~A proceedings ~t~as

im~airin~ the Corporations' abilit}~ to devzlop a workable plazi.

2? I ~~~as of~ the view that proper and adet~uate notice ~i~as given as the Motion for ca}~~ing hacl been served on

September 14. GMG kne~~~ froT~~ that day that their fees were bzina questioned. Furthermore, Mr. Gillis had specifically

agreed to deal with the capping and the taxation on October 5 and I concluded that cvuiisel had to be held to }pis word.

., .~r~ ~~& 'ter. . _ ate., :eF~t~rs v'a^;d2 .,~ t.:.. ~~ ~f,, i e.,,.ac,, :- x.,L ~. ,.,. _<.,.... z 5; ~U ° _ _, e:~af r<;d
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23 As to ttie passibility o#~ settlen7ent, all parties except for Mr. Faloun r~rere of the opinion that iS' a settlement ~~~as
to be reached, it ~~~ozitd he reached in~mediateiy or not at ail since the parties had alI necessar}~ inforn~atio~7 to make acs
informed decision.

24 Tl~e Court cc~i~etac~ed that legal caunset had I~ad sufficient time to consider <~nd decide whether thev should obtain
independent Ieaal <~d~-iee concerning their fees since they kneiy as cif September 14 that their ii~v~ices lre~-e being seriously
questioned; and they k~1eti~= since September 30 that the iaYation ~voi~ld proceed on Ociober S, 2011.

2~ The Legal Acco~ints are signed by Rodney J. Gillis, Q.C., on behalf of GMG. fiu~-thermore, twa sea~ior solicitors
from GMG, namely K. Gary Faloan, Q.C., and James L. Mockler were in court and they were certainly capable of
dealing «,~itI~ this question, siF~ce the}', along with iVlr. Gillis, ~~~ere the senior solicitors representing the Corporations iii
this file. They are the ones with the information concerning this issue and they are the ones best suited to justify their
fees ar answer c~t~estions concerning their fees and disbursements. It is not unusual irl CCAA proceediFlgs for a Iegal ~~-ni
to be :represented by ozie of its own solicitors when their legal accouf~ts are being taxed. I. note as an example that NIr.
Mockler represented GMG in a taxation within another CCAA proceeding that I had referred to I2egisirar Bray in the
matter of Long Potato Gr-orvc~r-s Ltcl., Re, 2(?~9 NBQB 349, 351. N.B.R. (2d} 37~ (N.B. Q.$.).

26 TI1e question before the Co~irt is not s~~bsiantially different from the original motion, that is, the Couri, in its
supervisory tale, is asked to look at the Corporations' Legal Accounts and make a finding as to what is fair, just, and

reasonable in the circumstances, to be charged in these CCAA proceedings.

27 Ti6ht timing is critical in CCAA proceedings. A "hands-on" approach of the court in CCAA matters is
recommended. In several Canadian jurisdictioa~s, a commercial list is ideutitied, which means that CCAA files are case
managed and assigned to justices with commercial expertise. This is not the ease ia~ New Bn~nstivick. Judicial specializatio~i
in this pro~~ince could be very difficult d ie to the relatively small foal of justices, the distances bet«~een the different
canlmu~~ities; and tl~e Ian~ia6e issz~e. Nevertheless, parties involved in these matters recognize the need for expeditious
treatment of these proceedings. The ability of parties to seek direction or have disputes resolved expeditiously ensures tha t

tl~e process of fiegotiations continues on a timely basis. In the present file, the parties have suggested and adhered to fairly

rigorous time requi~-enlents. Parties lucre permitted to tiie documents that did not comply with the time requirements
contained in the Rules of Court. Parties were permitted to proceed with motions in considerably less tine than ~vl~at is
required by the Mutes af~Cozrrt.

2g The court must supzrvise proceedings and make rulings that keep the process moving toe~~ards an expeditious

solution tivhen parties hit a particular impasse. I3t~siness and fina~lcial constraints invoh~ed in CCaA proceedings

req~~ire that we proceed on a timely basis. The adjournment requested would have unduty hindered the progress of the

restrt2cturi«g plan. The C'o~irt ~r,~as of the opinion that failure to proceed at this tine and render a timely clecisian created

a serious risk of~ failure as it would be dit~c~tlt foi- the parties to arri~~e at a viable plan of F•estructtire without k~louing

the Corporations' legal fees.

29 In the circur~~star~ees of this proceeding, the Coua•t ref~~sed to ac~jot~rn the matter.

V. The Court's Jurisdiction to Revie~i~ Professional .Fees b~'ithin Ccaa Proceedings

30 The CCA~ does not specifically provide for tt~e review of remuneration claimed by professionals. However, the

court is ~ra~~ted a broad ciiscF-etion cinder section 11 of the G'CAA to make a~~y order it considers appropriate. Proceedif~gs

under the CCAA primarily engage t}~e court's supervisory go~uers. The eoi~rt. is~ its supervisory ro3e, has the iTlherenz

jui-isdietion to approve or disap~roce of a~~y account during CCAA proceedii~~s if it concludes C}~at it is just <3nd equitable

to do so (see Sisc~oe & Scn-oie v. Roy-a1 Bcrrrk (199=~}, ?9 C.B.R {3d} i, 157 N.B.R. {?d) 4? (N.B. C..a.} at paragr<ip~~ 24,

and t~lso Bolanc/s Ltcl. r. f?.~2b'97 N.B. LtcT. (1994j, 14~t N.B.R. (?d} 9 (N.B. Q.B.}}.
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31 The court's jurisdiction to approve or disappra~~e legal fees is also addressed by Stephanie Ben-Ishai aa~d Virginia

TorF-ie i~~ ",;1 'Cost'-Beriejit .~yaal}-sis• Exarnixin~ Pt~ofe.ssional.Fees ira CCU:=1 Pj•ocec~c~in~s", (2f?t~9j Ann. Re~~. I~tsol. ~L. 5_

{edited h_y Janis 1'. Sawa)_ as follows:

In Canada, insolve~~cy professionals' fees are also subject to court appro~~al. Dt~e tc~ the brevity of tt~e 6avernin~

legisIatiot~, the Corporations Crec~itorr' .Arrarlg<~rraerat .~Ict, (CC~lAj; wl~icll does not specifically touch on court

appro~aI of professional fees, the supervisory role of the co~irt is held to co~~fer jurisdiction to authorize the }payment

of Iegal fees and disbiirsei~~ents incurred in the course of a restntcturing. ~~here necessary; the court nay also rely

on its iatherent jurisdictio~7 or applicable provi~lcial Iaws to approee payment of insolvency professionals' fees in

CCA~4 proceedi~~gss. Under the CCA.~; Ie~aI professionals a~-e entitled to recover fees and expenses for authorized

restructuring «ori: provided that the court considers these amounts to be just anc~ ~•easonable.

32 Furthermore, section 11.52 of the CCAA pow provides statLitor}- jurisciicti~n to grant a1~ admif~istrative charge

for professional fees in ~~ CCAA matter.

33 Altho~~gh the court`s jurisdiction extends to capping letral fees in appropriate eircumsta~~ces; as previously
mentioned, I find that in ~l~e present ease it is more ~ppropriafe to determine the legal fees to which GMG is entitled
rather than just capping their fees since their services lave n~i~~ been ternlinated.

34 At this stage of the proceedings, the Court mast consider what is just, fair, acid reasonable in the circumstances,
including a balancing of the interests of, and prejudice to, the different stakeholders who have an interest in the financially
distressed Corporations.

VI. factors to Be Considered

35 The Cot3rt was referred to several cases dealing with different factors to be considered when assessing the
ren~lrneration of ~roE~essionals within different contexts: see Hess., Re (1977j, 23 C.B.R. (N.S.j 21~ {Ont. S.C.), Randle.
Re {i995), 13 B.C.L.R. (3d) 237 (B.C. S.C.j, Lola; Potcrio LTrr~zver~s Ltcl , Re, Heinrich.s Estate ~~. Baker, Zivot & Co. (19~~6),
l (}8 Man. R. (?d} 47 (v1an. Q.B.}, and Cc~ni~cest Publishirzn Inc.lPzrblications Cclnwest lizc., .Re, 201O t}NSC ~~??, 63 C.B.R.
{5th) i I ~ {Ont. S.C.J. [Conlnzercial List]).

36 In my vie~~°, the followia~g factors are to be considered when the court is considering t3te legal fees charged ~-ithin
a CCAA context:

• The time expended by cotmsel;

• Tl~e degree of skill and competence demo~~strated by counsel;

• The general coi~dt~ct and casts of the ~roceedin6s;

• The result of counsel's effort and extent to which success ~~as achieved;

• Thz Future, imp«rtai~ce az~d ~ir~e~7c}~ of`tlle nlatte~-s in~ol~-ed;

• The size ar~c~ eornplexizti~ of the blisii~€ess beiflg i-esiruetured;

• The reasonable expectation ot'varioils parties including ~tny estimates triven to the co~IrC or other stakeholders;

• The fund otft of which the fees are to he paid;

• Tl~e circumstances and interest of the company;

• The c~inpany's ability to pay; arid,
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• The vie~~s of the monitor, the inajui- creditors and the ir~sol~ent company

37 ~Ti~e following should pri~ria~crc°ie be disallowed: services i~ot authorized by law, services not connected t~o [he
CCAA, unprod~ictive or ~ina~ecessary services, irresponsible decisioT~s ~roc~~lcintr no positive F•esults, et~z~r~ina fear services
not clearly perfo~-meci, um~~arranted duplicatioal of efforts, and eh~~rging at an unjustified excessive rate for ser~~ices ~~~1d
disb~~rsements.

38 These facte~rs are ~~eithe~- exhaustive nor of u~~i~-ersai application.

VII. The Legal flcco~nts Of GiVIG

39 GMG iss~~ed four i~~voices ~~-it1~ respect to services provided To the Corporhtions iii connection luith the CCAA
proceedings; ~~amely the first one dated 32~1y 7, covering the period from June l 3 to ,Tune 30 in the asnotint of ~1$4,?94.~8;
tl~e second ane, dated July 29 coveri~ig the period from Jelly 1 to Jt~3y 25 in tl~e amount of 5136,430.21; the third one, dated

September 19 covering The period from July 261t' to September I S t~' in the amount of $11 I ,289.84; and the fourth. aald
final in~~oice, dated September 30 cove~-in6 the period from September 16 to September 34 in the amount of $7~i,b71.09;
for a brand total amot~ntina to $~08,(~8b.()6.

40 These invoices consist of 40 pages of ~~-hat I understand are corr~puter generated deeailed time billing records.

41 Twenty di£fe1-ent persons billed time to this account. Nine of which I recognize as being solicitors including the
senior partner, Mr. Gillis, a~~d at least two other senior solicitors, NIr. Faloon and Mr. Mockler_ Rates for the different
solicitors rantre from $1 {)0 to $40(} per hour. The hourly rates of the other 11 individuals who billed time to this account
range from S50 to $75. I can see from diffeF-ent Affidavits of Service fled in the Records on Motion, that at least ot~e is a

student-aT-law and one is identified as a paralegal. I do not know who the other nine individuals are: articling students,
pa:ralegaIs, Iegal assistants, or something else`s This information is necessary to ~rerify that the time recorded was in fact
spe~~t by personnel whose talents and experience can reasonably be said to justify tl~e rates charged.

4? In the context of a CCAA matter, it is not u~~usual for professionals to be called Ripon to prose their entitlement
to the fees charged since any i~iot~ey in their pocket is money not available for tl~e Corporations, its eredi2ors, ~r other
stakeholders. It is thzrefore expected that various at~fected parties will be examining these ca~-efi~lly.

43 1« the case of Heiiaric~l~s E.stczte r. Bakea-, Zr~~ot & Co., the Court vas 1-eviewi«g an assessment of a soticitor's
aecoti~nt. The solicitor argued tl~aC the onus tiu~ts on the client to object to the legal accounts and supporting time record

information. At paragraph I F, Hamilton J. rejected that argument in these lvords:

ll. (...) I do not accept the respotxients` a~-gun~ent that, i~1 assessi~i~ a lawyer's account; tl~e onus is on the clie~~t_

If~a client proceed4 with an assessment oi'a la~~~y~zr's acco~int it is the la~~nrer's responsibility to justify the accot2nt.

If time records are the basis e>f an account. the la~~yer must s~~tisfy the court that the tiFne spent ~a-as appropriate

its the eirct~mstances.

44 I adopt these con~nser~ts. The onus is u~~on GN1G to satisfy the conF-t that tl~e Legal ,~cco~znts are appro~i-iate in

the circu~~zstar~ces end that they are entitled to the fees charged.

4~ The Mo~~i[or supports this motion. In his affidavit dated September 2g, he m~~I:es tl~e f~ollc~~~~ina coi7zments p~irs~~ant

to his analysis ot~ G~1G's first af~d second invoice:

(i} G VfG's first invoice dated July 7, 2013 fc~r the 1~ day period of.lune 13 to Jii~ie 30, 2011, totaled 518 ,294.88
{including c~isbursenients and taxes);

(ii) Based oi~ A.C. Foirier's analysis of the f7rst GMG invoice dated July 7, ?011; approximately ~134,000.{~U in

fees charged ~~~as for the 1 ~ day period cif June 13 to Stine 27, 2011, when the initial order was issued.

aea i~a ~J ~ r ; ., _ _ , c a~~ ~t..~.~ s ..<.,.,..a ~~r,~i . :~ __~ lic~..Gt;~s i~xcl .. , :_~: ~ ..vc . ~r. , ; ~.[ r;~. ~',s ~,, ;ae~~~ ~i.
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(iii) O~~ the first GMG invoice dated Ji~Iy 7, 2013., a total of 6~ I.5 hours was billed foi• the 18 da_y period of
June 13 to J~~ne 30, 201 1 by 14 separate tin~ei~ee~ers, incl~iding a tc~tat of 333.9 ho~~i•s by the 3 principal counsel
invo}ved in these CC9A ~roeeedin~s, na~~iely, Rod Gillis, Gary Fa1oo1~ and James Mockler, «,~itit fees foi• these

3 counsel ~~lo~le totaling S10$.65=~.Ot?.

(iv} Inc3~~ded in the first invoice dated July 7, ?011 mere c~isbt~i-sei~~ents tatalzng ~I6,148.8?, among «=hic11
included ~4,09~).QO for- photocopies, ~1,474.t~? for travel-mileage expense, ~~}70.Q(~ for f<~x and ~b,478.94 for

travel-miscellaneous_

(v) GMG's second invoice dated Jt~iv ?9, 201I for the 25 day period of July 1 to 3l~ly 25, 2~I1, totaled

5136,430.?1 (~~cluding disbz~rsen~ents and taxes);

(vi) On the second GWIG invoice dated Juty ~9, ?01 I, a tc~taI of X69 hours was billed ~'or tl~e 25 day period

of 3~ily I to Juiy 2~, 2011 by l? se}~arate timekeepers, i~lcluding a total of 258 hours by the same 3 principal
counsel, Rod Gillis, Gary Faloon ai d James Mackler, ~~~ith fees for these 3 counse3 alone totaling ~75,498.Q0.

{vii) Incl~~ded in the second G VIG invoice dated 3uly 29, ZO11 ~~rere disbi~rseme~~t (sicj totaling X11,675.70
among which included ~2,~73.Sfl #~or photocopies, S1,14.0~ (sic) for travel-mileage expense, X1,»0 for• fax and
54,21.44 for travel-~niscell~~~~eous.

(viii} Both tl~e first and second G1VIG invoices were stamped "Private and Confidential not to be shared ~=ith
anyone without the Consent of GMG". As such, I was forced to file the t~r~o GMG invoices r~~ith the Court in
sealed envelopes and I lead to refuse a request from counsel for Bank of Montreal for a copti~ of the invoices.

(ix} Notwithstanding that the Court order dated August 22, 2()1.1, provided for legal co~~ilsel to bill can ~ bi-
weekIy basis, GMG did not realder any further accounts subsequent to the second invoice dated J~11}L 29, 2611.
On September- 19, 2011, in respo«se to the request of my office for details of GiVIG's unbilled ti;park i~~ progress,
A.C. Poirier received a summary statement of account from GMG from July 26, 2011 to September I5, 2()1 I

totalling {sic) $t l t,2$9.8~. A.C. Poirier requested a breakdown of this summary statemznt, but to date, none
has been received.

46 No affidavit evidence was filed to respond to the concerns raised by the Monitor in his affidavit.

47 Be#ore asking Mr. f~al~o~~ to jt~stif_y the Leal Acco~~nts, the Court invited Mi•. ~?IeElman to summarize some

of his concerns with the Legg] acco~ints. His comments, in great part, echoed the .Monitor's co~~cerns end the Court's
concerns. Here are parts of Mr. McElman's comments:

... we have tl~e coneeri~s with respect to the issues that we raised this morning, the nine separate issues related to

waste; u~lnecessary- applic~~tions; se3-Yices tt~~~t were as a result of irresponsible decision or producing no positive

results; what we would submit is attempt to take ~dvar~ta~;e of tine estate by performing unproductive or ilmiecessat-y

services; a~-erch<~r~ing for roi~ti~~e ser~-ices; ch~~r~es for services not clearly performed; tinjustifit~hle amounts ti~at

would be to the detriment of the creditors; chargi~lg at a~i excessive rate foi- professional services and for ~1on-

professional services: [._.] errors of~ judgment; any matier that vas not required by law to be done ti~at ~~d~~erseiy

of#ected the poi-ties; ~...] v

48 Then .~'Ir. McElmar~ sitl~n~its that the acco~ints themselves are wholly inadequate and woes on to n~entior~:

[...] I~~snfficient deiail; clt~~n~ing (...} it's hard to determi~~e, as tine Court pointed out. Ti~ere's ~ lot of consultations

bet~~een three or four solicitors. Ta knov✓ exactly hoe~~ much time vas spent on that is very difficult for this Court
to determine if it's ~i}~propriate_ (...} And eve submit that Gilbert McGloa~~ Gillis leas not established that those

consulratior~ times aa-e fair <~nd reasonable in tl~e ciret~mstances because they haven't provided the detail a~elated to

ho~~ much tinge that was.
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The same ~voutd (...) be applicable to each other categot-y ot~~vork perfoi~ned. There's no detail breakdo~~n on the

time spent on research. Tl2ere's nc> detail breakdo~~°n of t3~e time spent oci the preparation of doc~imeilts. We have

days ~~here you have nl~~itipie parties «~orkin6 nn the same sets of documents, but ~~e have i~o idea what they're doing.

Farther, the number (...) of senior solicitors workintr on [they file is of concern. Not only do we have t}~e three that ~~e

know, have been in co~~rt, but there's also John Gillis, there's VIr. Bujold, we have 1~~}~at I zlncierstal~ti to be assistants

of Gilbert McGioan Gillis That charge out at 50 c~oll<~rs an hour.

And the detail that isn't there is ~~~e don't k3~oi~ what kind of training does this assistant have`? Da they qualify as a

paralegal? Should they be charging oitt rates? (...) 1s it appropriate to be charging for booking hotels and boakin~

flighis?

49 Mr. McElma~i then focuses ot~ the disbursements and contintfes:

... there's not sufficient detail with respect to the photocopies. Tlie~-e's not a perphotocopy raze. We're unsure of the

charges that related to each photoeop}.

With respect to the binding: What does that in~-olve? Hoti~ much binding was involved`? Is that a charge in addition to
a paralegal's time while they're standing there binding? (...)are they charging X264 for coils that go ~n the binding?
What ai•e they doing?

[•••]

Travel miscellaneous: [~b,47~.94], and that «,°as on July 7th .Where did they go?

Trave3 miscellaneous; You k~~c~w, what does that relate to? {...} Where does miscellaneous nloi~ey ~o?

There's also travel parking: There's parking expense on September I9;h of S6'76.95.

[...]

~0 He then questions the fees char6ed for appearances at the ex p~rrre hearing of June 27, 20i 1 a~~d t11e Con~ebacl:
~~Iea~-ing of 7uiy 18, 2t?I 1, and says:

...the initial order, t3~e attendees were Mr. Falloon, 1b1r. Gillis and Miss Toner, I'rr~ not sere, she may be an articlintr
clerk. And the total for that day, for t}~e attendance i~~ court of an ex~ar•te application, $11,b28.83.

And then the J~ZIy i $ tl' hearing, we lead Mr. Sto} ~i~ov. Mr. Faloon anc~ Mr. Mockler ~Fid that day ~i~e had $12,000
fo~~ attending tl~~t hearing. But the beauty of their ~cco~ii~t is it's jest not the heari~lg dates that everybody's working

on the same thii~6. it's ever} single day. (...) We'~~e seen how over tl~e #~irst 18 d~~ys, there's an average of X10,000 a

c~a}~. Those are the items we'd Tike them to ~~ddcess in Their subn~issioi~s. (...}

~ i No vz~°rr ~~<ice evide~~ce vas heard during this motion. No ogle ~~~as called to ans~~~er these concerns. ~Io a#davit
evidence was presented to justify ar explain the accot~~its.

~? VI r. Faloon explained to tl~e Court that IIe did plot Dave tl~e information to respond to the different concerns raised,
anti that lie ~~~o~ald be retying on NI r. ~1 lockler's affidavit and the accounts annexed thereto. As we ail know, the time

records of GMG is just one factor i~~ determining an appropriate fee that is just, fair, and reasonable.
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53 Mr. Creamer was also troubled ley the Legal Accou«ts and argued that the questions raised by the various parties

begged answers and needed to be explained. He added that he had discussed the Legal Accoticlts ~~°ith Berend Tepper,

ai d that generally speaki~~g, the C~i•porations ~~~ere ifl a~reemznt with the st~bn~issions cif BMO and the Monitor.

VIII. Applicability of the Different Factors to the Present 11-latter

~~1 Although I have no intention of dealiFlg i~~dividually ~~°ith each factor listed above, ~I will deal speciftcally with

certain of them and determine how they apply to the present matter.

.9. Infornzatio~t Cvnfained in Cush Flow Staienzents of Juty 7I, 2011

55 The CCAA required the debtor to iab3e detailed projected cash flow statements far the Comeback Hearing. Cash

flow statements and the notes thereto are essecltial to the restructuriFi~ process and essential for the court to make an

infoi~ned decision.

Sb At the Comeback Hearing, in support of the rzc~uest for an extension of The Stay Period, the Corporations presented

cash flow statements that were prepared on J~Iy 11, 20I1 ("Cash Flow Statements"}. This Court`s decision of Ju]5~ 22,

201 I, relied on the accuracy of those stateme~~ts and the notes thereto.

57 The cash flow statements indicate a total of 513Q,00f? in legal tees to the end of September, 2011, to coven• the

Corporations' Legal fees and the Monitor's legal fees_ The information before the Court was that from. this ainou€~t,

approximately $34,000 would 6~ towards the payment of the Monitor's legal. fees, and the difference would be for the

Corparations' legal fees. As of September 28, tl~e Monitor's legal fees were $ 87,430.80.

58 BMO submits that the Legal Accounts should not be endorsed as presented and should be reduced io what is fair

and reasonable i~~ the circumstances, namely, the amou~~t set out in the Jl~ly 11, 2011 cash flow statements which GMG

presented to this Court a2 the Comeback Hearing of July 18.

59 During the Comeback Hearing, the parties spent considerable time discussi~ig the cash flow statements in relation

to legal fees and the various court ordered charges a~ainsT the Corporations' assets, and also during argument on the

erosion of BMO's security, prej~idice to the stakeholders ~iuder the CCAA and/or costs under CCAA compared to those

under the Far,n Debt ~1~ec~iatiora ~4ct. B~VIO did not support the extension. It was very concerned ~~~ith the Corporations'

ability to afford the costs associated ~~ith these CCAA proceediFlgs. It was concerned that their secured position would

erode and become unsec~~red, and that the amount of DIP financing or other priority charges such as the Administrative

Charlie would place its interests undzr water.

6C# CMG's invoice dated Jul} 7 indicates legal fees iii the amount of X184,294.88 for the period ending June ~0. As of

J~~ly 2~, that is seven days after the Comeback Hearin. G;VIG's total IegaI fees. ~~~hich do not account for the Monitor's

legal fees, were X320,725.09.

6l Although CMG's first i~ivoice is dated J~zly 7, 2011, it would seem that it was Fiat forwarded to the Monitor or

arty ~thei- party before the e~id of July or early AuffusT, definitely not prior to tl~e Comeback Hearing. In the M_onitor's

first report dated J'nly 13, ?Ol i. }~e states ~n p<~ge 7, that:

t~ith respect to the le~ai fees of ~1 x(3,000; the Mor~ito~- his r-etai~ied Stewart McKe3~~ey as counsel to the Monitor

and the fi~t~re of $13€?.000 is assu~~led to i~Icli~de these fees.

b? At the Can~eback Hearing_ the Court ~u~~s not told of airy error in the cash f7ory statements prepared by the

Corporations or c>f any error in the Monitor's Crst report e~ncer~~ii~~ his ass~in~ptia~is regarding legal fees. It should have

E~een apparent t~ counsel at that time that the ~g~fE-zs foi- its legal fees contained in the cash f7or~ statements and being

discussed was grc~ssh- inaccurate. GMG knee. o~- onaht to have know~~, that their accrued fees and disbursements to

date at the Comeback Heai-in~ ~~~ere far in excess of~ the an~ou~~t submitted to tl~e Court on that d~~y.
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53 A solicitor should advise his client tivithaut delay of'any developments that are likely to i~lcrease tl~e fee far beyond the
estimate. When GMG realized that there would he a I~u~e variance between the projecti~~~s presented at the Comeback
Heai-in6 and the actual legal fees, the :Monitor should have bee~~ advised fortinuitti as to the ma~nitucle a~~d the escalation
of the fees. GMG weee tiie only ones witt-f this information ~intil late holy o~r early August. TF~e}- should l~ae~e ~ror~~ptiy
sought adjustments to their estimate or the cash f~io~~ projections.

64 An estimate triven by a lawyer in any proceeding is not ~~ binding co~itract; ho~~ever, it is a releva~~t consideration
when the court is called upon to assess ti~at lati~~yei-'s Iegal fees. A reasonab3e difference be2tiveen a solicitor's estimz~te
anc~ his actual fees can be justified if, #~or e~ampte, he or she does «pork outside its mandate at t~~e request of the client;
or if unforeseen circumstances add a ne~v and ~mexpected dimension to the ~~ork (see .t~frrac clty ~. Butkze~i~ic~ (l X93}, i b
Alta_ L.R. (~d) 156 {Alta. Q.$.)). HoweF~er, there is no evidence that there ~~as anything unusual or unexpected i~~ zi~ese
proceedings that ~~~oilId justify such a variance between the projectio~is and tl~e actual fees.

{>5 No explanation teas provided to explain the increase in the Ie~al fees' magnitude ar the escalation of the fees
during the process

66 If the amount of legal fees inc~irred by the Corporations up to the Comeback Hearii~~ had been disclosed Ur if
the cash flow projectio~ls had revealed an amount for tl~e Corporations' legal fees to the end of September exceeding
~SOfl,000, the Court's decision oF1 tl~e extension may' Dave been different.

67 BMO argues that if the Ie~ai fees are not Iin~ited to the amounts presented to the Court on July 18, 2011, as per
the cash flow statements of July 11, it will brine into q~~estion the integrity of these proceedings a«d the judicial system.

B. Complexity of the Mattel•

68 Granted, proceedings t~ndeF• the CCAA are more complex in their nature thin many other procedures before the
courts. However, there is no evidence that these CCAA proceedings are more complicated or diffic~ilt than the average
CCAA proceeding. ~3asically, we are dealing with a family farming operation in ~lorth~vestern ~te~~ Brunswick, with
assets as per book value of approximately 8 million dollars, at~d liabilities in the vicinity of 1 i mi3lion dollars, and one
major secured creditor, BNIO, that is o~~~ed i~~ excess of~ 8 initlion dollars.

C. Resr~lts Achieved

69 Counsel for the Corporations did achieve certain results. No applicant for relief under tl~e CCAA is guaranteed
That the court will grant the relief even if~ proceeding ex E~ar~te. Success is verti° much depende~~t ~~pon the c~t~ality of t}ie
application itself. Ttie pre-filing preparatory stages of a CCAA application is a Generally very intense time for counsel
involved. Of course, cot2nsel ~voiiId k~~o~v this ahead of tine. Counsel far the Corporations ti~~as st~ecessfzil in obtaining
the Initia3 Order with a Stay PeF•iod tip to J~~ly 14, 2011, and the extension up to September .i0, 2011.

70 However, as of September ~0, there had been little or no progress ta~~~ards the production of a plan of arra~~ge~~~ent
a3~ci restn~cturintr.

71 Additional legal fees will have to be incurred by the Corporations in order to complete the process.

72 There m~~st be an o~rerridi~ig principle of reasonableness. «rliile it is appropriate to look at time spent sand l~~urly

r~~tes. it is also necessary to step back and consider the z~es~fli }~roc~ticed and question ~~~3~ethei-, iFa all the circumstances,
the result is f~~ir and reasonable.

D. The Ittitinl E_r P~~7e Ortlet• ulttl Its Orerreaeh

73 1'he Corporations applied ex pc~r-te for t}~e Initial Order incit~ding DIP financing alleging that there was a7~ tir~ency

as its ~najar creditor, the Bank of 1b1o7~treal, ~~~as about to make a move. Preventing ~~ race to the assets is in part ~k-hat
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the legislation is aiFned at remedying. Ho~~~ever, as per the e~idenee that has been put before the Court since the Initial

Hearing, I have to conclude that the Bank had not <~sked for payme~~t anc~ there was a~c~ indication at that time that

the Bank of Montreal ~~~s about to enforce its security. Notw~ithstandina this Coy}rt`s hesitancy to proceed e~ ~crrte

and questions raised by the Court ~~t the initial hearing, the Corporations' solicitors did nat advise the Court of recent

amendments to the CCAA; I~-l~ich i-eq~~ired tl~~~t pro~ef- notice be ̀i~~en to effected sec~ired creditors before approving ~~

FLIP Lender's Charge or air Adn~inistr~tion Charge. At the Comeback Hearin, after hearing from the various parties,

the Court did substa~itially reduce these charges and varied other provisions <~s ~~°ell.

7~ The overreach of thz Initial Order which ti~~<~s obtail7ecI el parts creatzd a particular dynamic between the various

parties. While parties could seek to set aside or vary particular prop isions, as a°as done in the present case, it is time

co«suming ai d costly to appear before The court mare than neczssar~~. In the prese~lt matter, I find that proceedi~~g ex

pat-te contrary to the CCAA amendments a~~c~ the overreach of the Initial Order set tl7e ground for distrust amongst

the insolvent Corporations, its counsel, and the fnajor creditors, which ended with the Corpora[ions havil~~ to retain

different counsel ia~ order for these proceedings to continue.

E. S~r~erfla~ous P~~oce~lafrec and {~T'arted Time

7~ The CCAA is an instrument for the restructt~rin~ of insolvent Corporations. Cou3~se1 is expected to prosecute

these matters in a reasonably cosy-effective manner- consistent ~~~ith the probability of success and avoid super#~luous

procedures or an excess of caution.

76 Additional motions were filed or at least prepared by the Corporations be2tiveen the signing of the extension order

on August I9 a~~d September 30. I find that at Ieast three of these should not have been drought; That is the one of A~igust

30 that tivas never proceeded ~~~ith, the one of September 1 where the Court F~efiased the remedy being sought, and the

allegedly urgent motion heard by Justice Glennie an September 21 that ivas also xefused.

77 I also find that some time was wasted due to actions of counsel such as GMG's refusal to remove themselves from

the file unless some sort of a~reen~ent could be concluded concerni~~~ their Legal Accounts, and trying to repudi~ie an

agreement reached with ail parties concerni~~g tl~e tayation to be heard of October 5.

F. Uirrnarr~znted Duplication of Efforts

78 From the Legal Accol~nts, I can conclude that ninz diftere~it lawyers, iaiclt~di~ig three senior lawyers, worked in this

file and had disc~~ssio~is amongst themselves cancerni~lg this matter. This by itself is cause far concern; as it no do~ibt

takes considerable time just to keep the diffea-ei~t la~~~yers info3-ined of file progress of the file. F~irtl~e~-more, there were

at least two of the senior solicitors present during most of the court appeara~~ces.

79 Iii I,~t7~ Potato Urn~,~e1-s I_td., Re, Registrar Bray considered whether the services ~f Gilbert McGloan Gilfis,

whc~ acted as cc~uilsel for the debtor corporatioc~s, ~verz consistent ~~~ith properly advancing the clients' positioFl while

respecYin~ the spirit of~ the CCAA. Mr. Mockler ~r~as tl~e saticitar of reco}-d for that taxation. Registrar Bray stated at

paragraph 30:

30 Concer~~ing the su6~es~ion th<~t there was unnecessary cal~tian in having two senior counsel prepare fay- the

hearing of a motion, the argument has meF-it. Sl~uuld a litigant wish to have the comfort cif huo highly experienced

lawyers present t~efore the courf, this is Llndersta~~dat~le. The cost of such comfort. }~o~~~ever, is not ~-isited upon other

parties at an assessment. I believe that the assessin~~ officer n ay t~~ke notice that although UIr. Mockler may see his

expertise t~ be prii~lat-iIy in corporate and com~~~ercial natters; ifs previo3is appearances before the courts in ttlis

province he has shoti~~n himself to be ~~ competent litigator kith skills more than adequate to sl~ch ~~ repi-eseniation.

80 In the present case, the Leal Acco~ints are replete with entries by multiple experienced solicitors ~~~c~rkine on the

same material or issues. Although I realize that there is al~i~ays some degree of professional overlap in the sense that less

senior professionals are reporting to and disc~issing their fir~din~s ~~~itii mo~-~ seniar professionals, solicitors with hourly
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rates of S2S0_ $340, a~1d $400 per hour sl~ouid not require constant directions from each ot3~er. The level of duplic<~tion
of experie~Iced cou~~sel set c~t~t in the Legal Aeeonnts cannot be endorsed bar this Col~rt withot~[ additia~~aI explanation_

G. TYet•e the Fees attd Disbu~sntentS Inc~iu~rect fog• the Pu~~ase of Pr~ceerli~rgs U~rrter the CC.9A?

81 Whe~~ deaIina r~~ith tl~e Adminisirative Chz~rge foi- legal fees, si~bseetion 11.~?(b} of the CGAA explains that tIzis
charge is in respect of~remuneratio~l and expenses for legal experts eitgaaed by the comp~~ny fvr tlzeparrpose of ~}~•oceeclirz~s
urtc~er this ~4ct.

~? The eou:rt, in its super~~isory role, must ensure that the Legal Accounts are reasonable in a~i~ount and incurred
fair]}. It must also ensure that they ~,~~ere incurred for- the purpose of proceedings under the CCAA; namely, efforts to
resti-~~cture the insolvent Carpoiatiot~s by attempting to ~legotiate a compromised plan of arra~lgement that will enable
the Corporatiofls to emerge ai d co~itinue as a viable economic entity

83 Counsel is entitled to pavnlent of~fees acid disbursements that relate to the fair and reasonable legal services rendered
in connection with the ~-estrt~cturing ~~ark within the CCAA proceedintrs.

84 In his affidavit of Octoher 4, 241 I, Mr. Mockler declares that SQ'io of Rodney J. Giltis's tine tilled in this fle, and
6(~ °/, of his o«~n time, relates to efforts to repatriate M~-. Hendrick Tepper.

85 Although the tine, effort, and disbursements dedicated to the repatriation of Hendrick Tepper is laudable, I
cannot end that it is a matter related to the CCAA proceedings. I have no reason to doubt that the solicitors worked
very hard on trying to bring Mr. Tepper back home, end I realize il~at Mr. Mockler's doing to Lebanon leas anything
but a holiday. However,. GMG's role as counsel for the purpose of the CCAA tivas to represent the Corporations in its
efforts to restr~~ct~~re. TI~e su~ervzsory role of the co~~rt is held to confer jL~risdictian to authorize tine pa5~ment of legal
fees and disburseme~~ts incurred in 2lie course of a restructuring.

86 From the evidence, aid from the comments of vlr. Faloon, and the comments of Mr. Creamer who is no~~
.representing the Corporations, I conclude that approximately 50'%~ of the Leaai Accounts relate to efforts to repatriate
Mr. Tepper.

87 I conclude that it ~vouid not be just, fair; and reasonable to include iii the Corporations' legal fees for the purpose
of the CCAA the amount related to the repatriatio~~ cif VIr_ Tepper, and therefore Legal Accounts must be reduced

accordingly.

K Tlie C~~Porations' Capacity t~ Ptry

88 The parties Ehink that they may now arrive at a plan of an~angement that could have the general abreen~ent of the
major secured creditors, however. the lame legal fees may be tl~e strati~~ that breaks the camel's back. The Corporations
have no capacity to pay tl~e Legal Accounts. They cannot afford ti~ese. If these fees are t~~acle payable in it~eir entirety

they may sink tl~e debtor Corporations_ They definitely tht-eaten the viability of any pr~pasal.

49 The object of t11e rest~~ucturing process is to i-eorg<i~tize the insolvent debtor so that it can ~€ese~~i a plan to its

creditors that will be accepted and ~~~ill allow it to continue as a ~e~in~ co~icer~~. Hine professional fees on an already

insolvent company can make this reorQanizz~tion impossible.

I. Oppositi~~n to the Leal ~cc~urats

90 T}~e Maz~itor and primary secured creditors oppose tl~e accounts of GMG as presented. The Co~irt also heard from

~Ir. Creamer that ttie Corporations also sti~port BMO's notion aEld agree r~~ith the position that it takes concerning the

ienal #'ens related to the CCAA proceedings.

~~~;;~ ~, r .~ ., .,.,. ~ .,u,.. ~ ~ z ..:~ _.. _, .,, _ <. ,. uet t.~'~~ S; .V€: rt~ ~Serta<Y.



Tepr~~r ~ioidings inc., F2e, 2011 N~~~ 3'91, 2Q19 ~Q~ 311, ~~19~ Carswell B~ X92
.. ....._ _.,_ _..._.~..~m.__w~~ ~~ .............._..~.._....._.,.....__ _.,_ ..__.....~._.,........,.__.,_. .....~.~.. ........._. . ........... _....,M_.. ,.......... ,..........

2011 NBBR 311, 2011 NBQB 311, 2011 Carswe(fNB 592, 2011 Carswe(INB 849...

91 The court must consider and give groper weight to Ttie vie~~~s of the primary secured creditors and the inonitar.
These individuals are involved with the Corpuratt~ns and its solicitors can a regular b~~sis.

92 Courts co~~sider with great deference anti ~~~eitrl~t the vieti~~s and recommendations of~ the court appoi~~ted monitor.
The Monitai•, due to his ongoing supervssiot~, is in a strong positiaa~ to evaluate ~~~l~ether tl~e work done a~~d the results
achieved merit the corr~pens<ation claimed. y

Il. Conclusion

93 The CCAA is aimed aL avoiding, ~vl~ere possible, t1~e devastatiil~ soeitil ai d economic eonsegt~ences of the cessation
of business operations, and at al}o~vin~ the corporation to carry ~n b~~siness far the benefii of the company-, its c~•editors,
and shareholders in a mam~er that causes the least possible hare} to employees and the can~munities in ~vI~ich it operates.

94 The couurt must exercise its discrztion judiciaily~ to znsurz faiz-ness to counsel, the Corporations, the sec€ired creditol-s,
and alI other- stakeholders.

95 Counsel is to be allor~~ed a compensation that is just, f~~ir, acid reasonable for the tine spent in the CCAA proceedings.

96 My examination of the Legal Accounts and the evide~~ce submitted does not satisf y ~~~e that the C~rpor~tions` Letral
Accounts are just, fai~~, and reasonable having regards to all the ~-elev~nt factors, the material facts, and circumstances
of this particular matter. Even if I was to s2ibtract 50 ̀i~~ from the leQai fees to account for the effarts connected to ?VIr.
Tepper's repatriation, I still find the charges too high for these CCaA proceedings.

X. Disposition

97 I reduce the Corporations' legal fees to $1 0,000, inclusive of disbursements a~~d taxes. On September 30, I
authorized a first payment of ~~2;~00 to GMG, and therefore there is at3 o~itstanding account payable of ~118,00~.

9$ I-lavi~~g taken into consideration all of the relevant factors as explained up above, I any of the opinion that this
amount represents fair, just, and reasonable conzpeilsation ifi the circumstances.

9R The goal of the CCAA stay period is to provide the insolvent corporation with access to tl~e ti~~~e and expertise
needed to develop a plan of arrangement ai d to restructure its business. Therefore, there has to be some assurance and
money available to pay the professionals to do this l~~o~-k. Ho~~°ever, these professional fees should not ba~akrupt the
corporation. if at the end of the day, the professional fees at e what th1-e~~tens the viability of any proposal and sinks the
debtor corporation, the integrity of these proceedings anc~ the judiciat system wi3t be brot~~ht into c~~~estic~n.

Orcl~r• czcc~orrlingly_

~a~~..,., , r~..,.., ,.. _.. .,. >.,,.. .,_ ,.,~ .,.,
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