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NOTICE OF MOTION TO STRIKE 
(Re: Motion to Strike Affidavit) 

(Returnable on October 31, 2024) 
 

The Applicant will make a motion to Chief Justice Morawetz of the Ontario Superior Court 

of Justice (Commercial List) on October 31, 2024 at 9:00 a.m. (Eastern), or as soon after that time 

as the motion can be heard, by judicial video conference via Zoom at Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard:  

□ In writing under subrule 37.12.1 (1) because it is (insert one of on consent, 

unopposed or made without notice); 

 □ In writing as an opposed motion under subrule 37.12.1 (4); 

 □ In person;  

 □ By telephone conference; 

 X By video conference, via Zoom, the details of which will be made available by the 

 Court in Case Center. 
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THE MOTION IS FOR:  

1. An Order that declares paragraphs 13, 24, 28, 31, 32 and 35 in the Affidavit of André 

Lespérance sworn October 28, 2024 (the “Lespérance Affidavit”) inadmissible and 

striking them from the record; and  

2. Such further and other relief as this Court deems just. 

THE GROUNDS FOR THE MOTION ARE:  

A. Confidentiality of Mediation Discussions  

1. On March 8, 2019, the Applicant was granted protection from its creditors under the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 pursuant to the Initial Order 

dated March 8, 2019 (as amended and restated from time to time, the “Initial Order”). 

Deloitte Restructuring Inc. was appointed as monitor of the Applicant (in such capacity, 

the “Monitor”).  

2. On April 5, 2019, pursuant to the Initial Order, the Honourable Warren K. Winkler, K.C. 

(the “Mediator”) was appointed to mediate a global settlement of the Tobacco Claims 

against the Applicant and the other defendants (the “Mediation”). 

3. On May 24, 2019, the Court granted the Court-Appointed Mediator Communication and 

Confidentiality Protocol Endorsement (the “Confidentiality Order”), which expressly 

provides that “all statements, discussions, offers made and documents produced by any of 

the parties in the course of the Mediation Process shall not be subject to disclosure ..., shall 
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be confidential; shall not be referred to in Court and shall not be admissible into evidence 

for any purpose...” [Emphasis added]. 

4. On October 17, 2024, the Monitor served a motion record returnable October 31, 2024, 

seeking, among other things, a Meeting Order to: (a) accept the filing of a Plan of 

Compromise and Arrangement dated October 17, 2024 (the “M&M Plan”), and (b) 

scheduling a creditors’ meeting for Affected Creditors to consider and vote on the M&M 

Plan (the “Meeting Order Motion”). 

5. On October 24, 2024, the Applicant filed a responding motion record, which included the 

Responding Affidavit of William E. Aziz sworn October 24, 2024 (the “Aziz Affidavit”), 

in objection to the Meeting Order Motion and the filing of the M&M Plan.  

6. On October 28, 2024, counsel for the Quebec Class Action Plaintiffs (as defined in the 

M&M Plan) served the Lespérance Affidavit in response to the Applicant’s responding 

motion record and the Aziz Affidavit. In numerous instances (and in particular, paragraphs 

13, 24, 28, 31, 32 and 35 therein), the Lespérance Affidavit inappropriately refers to 

discussions in the context of the Mediation (the content of such statements are disputed by 

the Applicant). 

7. This is in direct contravention of the Confidentiality Order. Accordingly, the Lespérance 

Affidavit is inadmissible. 

8. On October 29, 2024, the Applicant’s counsel sent a letter to counsel to the Quebec Class 

Action Plaintiffs requesting that they immediately withdraw the inadmissible Lespérance 

Affidavit from the record and serve and file an amended and restated affidavit without the 
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offending paragraphs, failing which, the Applicant would be required to bring this matter 

to the Court’s attention. 

9. The Quebec Class Action Plaintiffs have failed to withdraw the inadmissible Lespérance 

Affidavit. 

10. The Applicant seeks an order declaring that paragraphs 13, 24, 28, 31, 32 and 35 in the 

Lespérance Affidavit is inadmissible in accordance with the terms of the Confidentiality 

Order and striking them from the record. 

11. The Applicant additionally relies on: 

(a) the provisions of the CCAA and the statutory, inherent and equitable jurisdiction 

of this Court; 

(b) Rules 1.04, 1.05, 2.03, 3.02, 16, 25.11, 37 and 39 of the Rules of Civil Procedure, 

R.R.O. 1990, Reg 194, as amended and the Courts of Justice Act, R.S.O. 1990, c. 

C.43 as amended; and 

(c) such further and other grounds as counsel may advise and this Court may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of this motion: 

(a) Court-Appointed Mediator Communication and Confidentiality Protocol Endorsement 

granted May 24, 2019; 

(b) Letter from Applicant’s counsel to QCAPs’ counsel dated October 29, 2024; 

(c) the Affidavit of André Lespérance sworn October 28, 2024; and 
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(d) such further and other evidence as counsel may advise and this Court may permit.  
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Independence, MO  64050 

Kenneth B. McClain
Tel: 816-836-5050 
Email: kbm@hfmlegal.com 

Lawyers for His Majesty the King in Right of Newfoundland 

AND TO: WESTROCK COMPANY OF CANADA CORP.
15400 Sherbrooke Street East 
Montreal, QC  H1A 3S2 

Dean Jones
Tel: 514-642-9251 
Email: dean.jones@westrock.com 

AND TO FINANCIAL SERVICES REGULATORY AUTHORITY OF ONTARIO 
(FSRA)
Legal and Enforcement Division 
25 Sheppard Avenue West, Suite 100 
Toronto, Ontario  M2N 6S6 

Michael Spagnolo
Legal Counsel 
Tel:  647-801-8921 
Email: michael.spagnolo@fsrao.ca 

AND TO: KAPLAN LAW
393 University Avenue, Suite 2000 
Toronto, ON  M5G 1E6 
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Ari Kaplan
Tel: 416-565-4656 
Email: ari@kaplanlaw.ca 

Counsel to the Former Genstar U.S. Retiree Group Committee  

AND TO: McMILLAN LLP
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, ON  M5J 2T3 

Wael Rostom
Tel: 416-865-7790 
Email: wael.rostom@mcmillan.ca 

Emile Catimel-Marchand
Tel: 514-987-5031 
Email: emile.catimel-marchand@mcmillan.ca 

Lawyers for The Bank of Nova Scotia  

AND TO MERCHANT LAW GROUP LLP
c/o #400 – 333 Adelaide St. West 
Toronto, ON  M5V 1R5 
Fax: 613-366-2793 

Evatt Merchant, QC 
Tel: 613-366-2795 
Email: emerchant@merchantlaw.com 

Lawyers for the Class Action Plaintiffs (MLG) 

AND TO: LABSTAT INTERNATIONAL INC.
262 Manitou Drive 
Kitchener, ON  N2C 1L3 

Andrea Echeverria
Tel: 519-748-5409 
Email: aecheverria@labstat.com  
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AND TO: CHERNOS FLAHERTY SVONKIN LLP
220 Bay Street, Suite 700 
Toronto, ON  M5J 2W4 
Fax: 647-725-5440 

Patrick Flaherty
Tel: 416-855-0403 
Email: pflaherty@cfscounsel.com 

Bryan D. McLeese
Tel: 416-855-0414 
Email: bmcleese@cfscounsel.com 

Clair Wortsman 
Email: cwortsman@cfscounsel.com 

STOCKWOODS LLP
77 King Street West, Suite 4130 
TD North Tower, P.O. Box 140, TD Centre 
Toronto, ON  M5K 1H1 
Fax: 416-593-9345 

Brian Gover
Tel: 416-593-2489 
Email: briang@stockwoods.ca 

Justin Safayeni
Tel: 416-593-3494 
Email: justins@stockwoods.ca 

Lawyers for R.J. Reynolds Tobacco Company and 
R.J. Reynolds Tobacco International Inc. 

AND TO: COZEN O’CONNOR LLP
Bay Adelaide Centre – North Tower 
40 Temperance Street, Suite 2700 
Toronto, Ontario  M5H 0B4 

Steven Weisz
Tel:  647-417-5334 
Fax: 416-361-1405 
Email: sweisz@cozen.com 

INCH HAMMOND PROFESSIONAL CORPORATION
1 King Street West, Suite 500 
Hamilton, ON  L8P 4X8 
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Amanda McInnis
Tel: 905-525-0031 
Email:  amcinnis@inchlaw.com  

Lawyer for Grand River Enterprises Six Nations Ltd. 

AND TO: STROSBERG WINGFIELD SASSO LLP
1561 Ouellette Avenue 
Windsor, ON  M8X 1K5 
Fax: 866-316-5308 

William V. Sasso
Tel: 519-561-6222 
Email: william.sasso@swslitigation.com 

David Robins
Tel: 519-561-6215 
Email: david.robins@swslitigation.com 

Lawyers for The Ontario Flue-Cured Tobacco Growers’ Marketing Board, 
plaintiffs in Ontario Superior Court of Justice Court File No. 1056/10CP 
(Class Proceedings) 

AND TO: ATTORNEY GENERAL OF CANADA
Department of Justice Canada 
Ontario Regional Office, Tax Law Section 
120 Adelaide Street West, Suite 400 
Toronto, ON  M5H 1T1 
Fax: 416-973-0810 

Edward Park
Tel: 647-292-9368 
Email: edward.park@justice.gc.ca 

Kevin Dias
Email: kevin.dias@justice.gc.ca 

Lawyers for the Minister of National Revenue 

AND TO: LAX O’SULLIVAN LISUS GOTTLIEB LLP
Suite 2750, 145 King Street West 
Toronto, ON  M5H 1J8 

Jonathan Lisus
Tel: 416-598-7873 
Email: jlisus@lolg.ca 
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Matthew Gottlieb
Tel: 416-644-5353 
Email: mgottlieb@lolg.ca 

Nadia Campion
Tel: 416-642-3134 
Email: ncampion@lolg.ca 

Andrew Winton
Tel: 416-644-5342 
Email: awinton@lolg.ca 

Lawyers for the Court-Appointed Mediator 

AND TO: FOGLER, RUBINOFF LLP
Suite 3000, P.O. Box 95 
Toronto-Dominion Centre 
77 King Street West 
Toronto, ON  M5K 1G8 
Fax: 416-941-8852 

Vern W. DaRe
Tel: 416-941-8842 
Email: vdare@foglers.com 

CANADIAN CANCER SOCIETY
116 Albert Street, Suite 500 
Ottawa, ON  K1P 5G3 
Fax: 613-565-2278 

Robert Cunningham
Tel: 613-565-2522 ext. 4981 
Email: rcunning@cancer.ca 

Lawyers for Canadian Cancer Society 

AND TO: BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500 
Toronto, ON  M5C 3G5 

David R. Mackenzie
Tel: 416-597-4890 
Email: dmackenzie@blaney.com 

David Ullmann
Tel: 416-596-4289 
Email: dullmann@blaney.com  



1386-3129-1398.28 

- 20 -

Alexandra Teodorescu
Tel: 416-596-4279 
Email: ateodorescu@blaney.com  

Lawyers for La Nordique Compagnie D’Assurance du Canada  

AND TO: ST-PIERRE LÉTOURNEAU
2600, boulevard Laurier, porte760 
Quebec, QC  G1V 4T3 

Marc-André Maltais
Tel: 418-657-8702, ext. 3107 
Email: marc-andre.maltais1@retraitequebec.gouv.qc.ca 

Lawyers for Retraite Québec 

AND TO: LECKER & ASSOCIATES 
4789 Yonge Street, Suite 514 
Toronto, ON  M2N 0G3 

Shira Levine
Email: slevine@leckerslaw.com  

Lawyer for Imperial Tobacco claimant  

AND TO: McMILLAN LLP
181 Bay Street, Suite 4400 
Toronto, ON  M5J 2T3 
Fax: 416-865-7048 

Brett Harrison
Tel: 416-865-7932 
Email: brett.harrison@mcmillan.ca 

Tushara Weerasooriya
Tel: 416-865-7890 
Email: tushara.weerasooriya@mcmillan.ca 

Guneev Bhinder
Tel: 416-307-4067 
Email: guneev.bhinder@mcmillan.ca 

Lawyers for the Province of Quebec 
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AND TO: ATTORNEY GENERAL OF CANADA
Department of Justice Canada 
Ontario Regional Office, L.E.A.D. 
120 Adelaide Street West, Suite 400 
Toronto, ON  M5H 1T1 

Victor Paolone
Tel: 647-256-7548 
Email: victor.paolone@justice.gc.ca 

AND TO: McMILLAN LLP
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, ON  M5J 2T3 
Fax: 416-865-7048 

Stephen Brown-Okruhlik
Tel: 416-865-7043 
Email: stephen.brown-okruhlik@mcmillan.ca 

Lawyers for Citibank Canada

AND TO: BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower 
22 Adelaide Street West, Suite 3400 
Toronto, ON  M5H 4E3 
Fax: 416-367-6749 

Alex MacFarlane
Tel: 416-367-6305 
Email: amacfarlane@blg.com 

James W. MacLellan
Tel: 416-367-6592 
Email: jmaclellan@blg.com 

Bevan Brooksbank
Tel: 416-367-6604 
Email: bbrooksbank@blg.com 

Lawyers for Chubb Insurance Company of Canada 
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AND TO: INDUSTRY CANADA, LEGAL SERVICES
235 Queen Street, 8th Floor, East Tower 
Ottawa, ON  K1A 0H5 

Adrian Scotchmer
Email: adrian.scotchmer@canada.ca 

AND TO: ROCHON GENOVA LLP
Barristers ● Avocats 
121 Richmond Street West, Suite 900 
Toronto, ON  M5H 2K1 
Fax: 416-363-0263 

Joel P. Rochon
Tel: 416-363-1867 x222 
Email: jrochon@rochongenova.com 

Lawyers for Suzanne Jacklin, Barbara Bourassa on behalf of the Estate of 
Mitchell David Bourassa, Roderick Dennis McDermid, Linda Dorion, Thelma 
Adams, Ben Sample and Deborah Kunta, in their capacity as Representative 
Plaintiffs in certain proposed class proceedings 

AND TO: WAGNERS
1869 Upper Water Street, Suite PH301 
3rd Floor, Pontac House, Historic Properties 
Halifax, NS  B3J 1S9 
Fax: 902-422-1233 

Raymond F. Wagner, K.C.
Tel: 902-425-7330 
Email: raywagner@wagners.co 

Kate Boyle
Tel: 902-425-7330 
Email: kboyle@wagners.co 

Maddy Carter
Tel: 902-425-7330 
Email: mcarter@wagners.co 

Lauren Harper
Tel: 905-425-7330 
Email: lharper@wagners.co 

Representative Counsel 
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AND TO: REVENU QUÉBEC
1600, boul. René-Lévesque Ouest 
Secteur R23DGR 
Montréal, QC  H3H 2V2 

Alain Casavant
Email: alain.casavant@revenuquebec.ca 

AND TO: PELLETIER D’AMOURS
1, Complexe Desjardins Tour Sud, 12e étage 
Montreal, QC  H5B 1B1 

Geneviève Chabot 
Email: genevieve.chabot@dgag.ca  

Lawyers for Desjardins Assurances 

AND TO: SMART & BIGGAR / FETHERSTONHAUGH
55 Metcalfe Street, Suite 1000 
P.O. Box 2999, Station D 
Ottawa, ON  K1P 5Y6 

Kohji Suzuki
Email: ksuzuki@smartbiggar.ca 

Francois Guay 
Email: fguay@smartbiggar.ca 

Christian Bolduc
Email: cbolduc@smartbiggar.ca 

Melanie Powers
Email: mlpowers@smartbiggar.ca 

Matthew Burt
Email: meburt@smartbiggar.ca 

Lawyers for, and creditor of, Imperial Tobacco Canada Limited and Imperial 
Tobacco Company Limited 

AND TO: KORNBLUM LAW PROFESSIONAL CORPORATION
508 Lawrence Avenue West 
Toronto, ON  M6A 1A1 
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Jeffrey Pariag
Tel: 416-782-0007 
Email: jpariag@kornblum.ca 

Lawyers for Mr. Girsh Nair 

AND TO: TYR LLP
488 Wellington Street West, Suite 300-302 
Toronto, ON  M5V 1E3 

James Bunting
Tel: 647-519-6607 
Email: jbunting@tyrllp.com 

Maria Naimark
Tel: 437-225-5831 
Email: mnaimark@tyrllp.com 

Lawyers for the Heart and Stroke Foundation 

AND TO: HEART AND STROKE FOUNDATION
2300 Yonge Street 
Toronto, ON  M4P 1E4 

Emily Sternberg
Email: emily.sternberg@heartandstroke.ca 

AND TO: TYR LLP
488 Wellington Street West, Suite 300-302 
Toronto, ON  M5V 1E3 

James Doris
Tel: 647-519-5840 
Email: jdoris@tyrllp.com 

Lawyers for the U.S. Department of Justice 

AND TO: GOODMANS LLP
Bay Adelaide Centre – West Tower 
333 Bay Street, Suite 3400 
Toronto, ON  M5H 2S7 
Tel: 416-979-2211 
Fax: 416-979-1234 

Gale Rubenstein
Email: grubenstein@goodmans.ca 
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Peter Ruby
Email: pruby@goodmans.ca 

Lawyers for PricewaterhouseCoopers Inc. as Liquidator of 
Northumberland General Insurance Company 

Courtesy 
Copy To: 

DEBTWIRE
1501 Broadway, 8th Floor 
New York, NY  10036 

John Bringardner
Tel: 646-378-3143 
Email: john.bringardner@acuris.com 

Global Legal Editor 



*  For any additions or questions, please contact Nancy Thompson at nancy.thompson@blakes.com 
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john.bringardner@acuris.com; brett.harrison@mcmillan.ca; tushara.weerasooriya@mcmillan.ca; 
guneev.bhinder@mcmillan.ca; victor.paolone@justice.gc.ca; stephen.brown-
okruhlik@mcmillan.ca; amacfarlane@blg.com; jmaclellan@blg.com; bbrooksbank@blg.com; 
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PROTOCOL FOR MOTION BY ZOOM VIDEO CONFERENCE  

Scheduling and Specific Requirements 

1. Any person on the Service List that wishes to appear virtually on the motion(s) (“Partici-

pants”) must register by 4:00 p.m. two (2) business days in advance of the hearing (Tuesday, 

October, 29, 2024 for the motion(s) scheduled for Thursday, October 31, 2024), by emailing Ver-

itext Litigation Solutions Canada, Inc. (scheduling@neesonsreporting.com) and copying each 

Monitor’s counsel (aperley@dwpv.com, sfernandes@cassels.com, nancy.thomp-

son@blakes.com). In their email, Participants should provide contact information, including their 

name, the party they are acting for, their email address and phone number for the counsel slip, 

along with a statement regarding whether they intend to make submissions. 

2. Subject to the Court’s overriding discretion over all matters, Monitors’ counsel will coordi-

nate with Participants and the Court to develop an agenda for the hearing. 

3. All material for use on the motion(s) is to be posted on CaseLines, as more fully described 

in Appendix “B”.  

4. Participants will appear by video. Veritext will distribute the Zoom link to registered Partic-

ipants. Participants are not permitted to forward or share the Zoom link. No person should have 

access to the hearing on Zoom other than Participants. If a Participant is unable to attend by 

video, they should contact Monitors’ counsel. Participants should carefully review the technical 

requirements below. 

5. Counsel are required to gown for the hearing. 

6. For access by the general public, a YouTube link will be posted on each of the Monitors’ 

websites by 10:00 a.m. not less than two (2) business days prior to the hearing. The YouTube 

link will allow the general public to view a livestream of the hearing, but not participate in the 

hearing. For greater clarity, individuals viewing the livestream via YouTube will not be heard or 

seen by the Court, Judge or Participants.  

7. No recording of any part of the hearing (including audio) may be made unless authorized 

in advance by the Court.  

8. For greater certainty, notice and service requirements are set out in the Rules of Civil 

Procedure and the various orders and endorsements in the proceedings. For ease of reference, 

we have included paragraphs 58-63 of the Second Amended and Restated Initial Order dated 
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March 8, 2019 in the JTIM proceedings, attached as Appendix “A”. It should be noted that similar 

notice and service requirements have been set out in various orders and endorsements in the 

parallel proceedings of Imperial and RBH. Nothing in this protocol modifies or amends Orders of 

the Court related to service requirements, the Rules of Civil Procedure, any Commercial List 

Practice Direction or other applicable rules.  

9. Participants will be placed into a virtual waiting room upon entering the Zoom meeting. 

Technical Requirements for Zoom Participants 

10. Participants will require a device with a working microphone and camera. The device can 

be a computer (desktop or laptop), tablet or smartphone. The device must be connected to an 

internet connection that is sufficient to send and receive video and audio.  

11. Each Participant is responsible for ensuring that they have suitable equipment to partici-

pate in the hearing and that such equipment works properly. Participants must test such equip-

ment well in advance of the scheduled hearing to ensure:  

(a) that they are familiar with how to use such equipment; 

(b) the compatibility and functioning of such equipment; and  

(c) that the remote location has adequate internet bandwidth to support the use of 
Zoom without interruption. 

12. Each Participant is also responsible for ensuring that they are familiar with the features 

and operation of Zoom. Participants must ensure that they have downloaded any necessary soft-

ware, and practiced using Zoom, well in advance of the scheduled hearing.  

13. Counsel on Zoom should identify their display name in the following format: [First Name] 

[Last name], for [Client]. 

14. Participants should log on using the Zoom link provided approximately 30 minutes before 

the hearing is scheduled to begin. During this time, Participants should speak to each other to 

determine if there are any audio/visual/connection issues. 

15. It is suggested that Participants use the “gallery view” mode, rather than the “active 

speaker” mode, available on Zoom.  

16. It is suggested that only counsel who are making submissions turn on their cameras during 

the hearing. 
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17. Should a Participant become disconnected from Zoom or experience technical difficulties 

during the hearing, they should immediately inform the Court by sending an email to Veritext 

Litigation Solutions Canada, Inc. (scheduling@neesonsreporting.com). 

18. Further participant information is included in Appendix “B.”



APPENDIX “A” 

58. THIS COURT ORDERS that, subject to paragraph 59, all motions in this proceeding are 

to be brought on not less than seven (7) calendar days' notice to all persons on the Service List. 

Each Notice of Motion shall specify a date (the "Return Date") and time for the hearing. 

59. THIS COURT ORDERS that motions for relief on an urgent basis need not comply with 

the notice protocol described herein. 

60. THIS COURT ORDERS that any interested Person wishing to object to the relief sought 

in a motion must serve responding motion material or, if they do not intend to file material, a notice 

in all cases stating the objection to the motion and the grounds for such objection in writing (the 

"Responding Material'') to the moving party, the Applicant and the Monitor, with a copy to all 

Persons on the Service List, no later than 5 p.m. on the date that is four (4) calendar days prior 

to the Return Date (the "Objection Deadline").

61. THIS COURT ORDERS that, if no Responding Materials are served by the Objection 

Deadline, the judge having carriage of the motion (the "Presiding Judge") may determine: 

(a) whether a hearing is necessary;

(b) whether such hearing will be in person, by telephone or by written submissions 

only; and

(c) the parties from whom submissions are required

(collectively, the "Hearing Details"). In the absence of any such determination, a hearing will be 

held in the ordinary course. 
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62. THIS COURT ORDERS that, if no Responding Materials are served by the Objection 

Deadline, the Monitor shall communicate with the Presiding Judge regarding whether a determi-

nation has been made by the Presiding Judge concerning the Hearing Details. The Monitor shall 

thereafter advise the Service List of the Hearing Details and the Monitor shall report upon its 

dissemination of the Hearing Details to the Court in a timely manner, which may be contained in 

the Monitor's next report in the proceeding. 

63. THIS COURT ORDERS that if any party objects to the motion proceeding on the Return 

Date or believes that the Objection Deadline does not provide sufficient time to respond to the 

motion, such objecting party shall, promptly upon receipt of the Notice of Motion and in any event 

prior to the Objection Deadline, contact the moving party and the Monitor (together with the ob-

jecting party and any other party who has served Responding Materials, the "Interested Parties") 

to advise of such objection and the reasons therefor. If the Interested Parties are unable to resolve 

the objection to the timing and schedule for the motion following good faith consultations, the 

Interested Parties may seek a scheduling appointment before the Presiding Judge to be held prior 

to the Return Date or on such other date as may be mutually agreed by the Interested Parties or 

as directed by the Presiding Judge to establish a schedule for the motion. At the scheduling ap-

pointment, the Presiding Judge may provide directions including a schedule for the delivery of 

any further materials and the hearing of the contested motion, and may address such other mat-

ters, including interim relief, as the Court may see fit. Notwithstanding the foregoing, the Presiding 

Judge may require the Interested Parties to proceed with the contested motion on the Return 

Date or on any other date as may be directed by the Presiding Judge or as may be mutually 

agreed by the Interested Parties, if otherwise satisfactory to the Presiding Judge. 



APPENDIX “B” 

1. All Participants will have their microphones muted and may only unmute their own micro-

phones when they are addressing the Court. When parties are not muted, they must avoid making 

extraneous noise (including for example, typing and shuffling papers) as these noises may inter-

fere with the hearing.  

2. Participants must ensure that they participate in the Zoom hearing from a well-lit room so 

that they are easily visible. Participants must also ensure that no filters are active that may distort 

or otherwise conceal their appearance.  

3. Participants must ensure that they participate in the Zoom hearing from a quiet location 

where they (and the Court) will not be interrupted or disturbed during the hearing.  

4. All mobile devices must be turned off or put on silent mode during the hearing. 

5. Participants must refrain from speaking over other Participants.  

6. Participants should make submissions in accordance with the order set out in the agenda. 

If there is a need to make submissions out of sequence, Participants should make a request in a 

manner directed by the Court. The Court may ask Participants to signal when they intend to ad-

dress the Court by raising their hand (either by physically raising their hand or by using the virtual 

“raise hand” feature in Zoom).  

7. Participants must state their name and who they represent before addressing the Court. 

8. Upon entry into the virtual waiting room, each Participant joining by video should identify 

themselves, including any person off camera that may be viewing the video feed. This also allows 

any audio or visual issues to be identified. Each Participant is obligated to immediately notify the 

presiding judge if any additional person joins them in viewing the video feed. 

9. If a Participant intends to rely on any documents, the materials you intend to rely on must 

be served and shared on the relevant CaseLines bundle and all references during the hearing 

should reference the CaseLines page numbering associated with such CaseLines bundle.  

10. If a party wishes to share certain documents during the hearing, the documents should be 

provided to the Monitors in advance so that it can be added to the agenda and a method for 

sharing can be set up. 
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TAB 2 



Court File No. CV-19-615862-00CL 
Court File No. CV-19-616077-00CL 
Court File No. CV-19-616779-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE 

MR. JUSTICE McEWEN 

FRIDAY, the 24' 

DAY of MAY, 2019 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF JTI-
MACDONALD CORP. 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF IMPERIAL 
TOBACCO CANADA LIMITED AND IMPERIAL TOBACCO COMPANY LIMITED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
ROTHMANS, BENSON & HEDGES INC. 

Applicants 

ENDORSEMENT (COURT -APPOINTED MEDIATOR COMMUNICATION AND CONFIDENTIALITY 
PROTOCOL) 

For ease of reference, the above proceedings will collectively be referred to as the "CCAA 
Proceedings". 

The Honourable Warren K. Winkler, Q.C., former Chief Justice of Ontario, has been appointed 
as a neutral third party (the "Court-Appointed Mediator") to mediate a global settlement of the 
Tobacco Claims (the "Mediation Process"), as defined in each Applicant's Initial Order as 
amended and restated (the "Initial Orders"), in each CCAA Proceeding. 

The Court has authorized the following communication and confidentiality protocol between the 
Court and the Court-Appointed Mediator: 

1. The Court and the Court-Appointed Mediator may communicate between one another 
directly to discuss, on an on-going basis, the conduct of the Mediation Process and the 
manner in which it will be coordinated with the CCAA Proceedings, including but not 



- 2 - 

limited to individual matters referred specifically by the Court to the Court-Appointed 
Mediator for resolution. 

2. The Court will not disclose to the Court-Appointed Mediator how they will decide any 
matter which may come before them for determination. The Court-Appointed Mediator 
will not disclose to the Court the negotiating positions or confidential information of any 
of the parties in the Mediation Process. 

3. All statements, discussions, offers made and documents produced by any of the parties 
in the course of the Mediation Process shall not be subject to disclosure through 
discovery or any other process; shall be confidential; shall not be referred to in Court and 
shall not be admissible into evidence for any purpose, including impeaching credibility or 
to establish the meaning and/or validity of any settlement or alleged settlement arising 
from the Mediation Process. 

4. Any notes, records, statements made, discussions had and recollections of the Court-
Appointed Mediator and/or his legal counsel, Lax O'Sullivan Lisus Gottlieb LLP, in 
conducting the Mediation Process shall be confidential and without prejudice and 
protected from disclosure for all purposes in accordance with paragraph (3) above. 

5. The Court-Appointed Mediator shall not be liable to any party or participant for any act or 
omission in connection with the Mediation Process and shall have the immunity of a 
Judge of a Superior Court in Canada. 

Justice McEwen 



 

 

 

 

 

TAB 3 



 

 

 
 
 

  

Robert I. Thornton  
T: 416-304-0560 
E: rthornton@tgf.ca 
File No. 1671-001 

October 29, 2024 

BY EMAIL 

Fishman Flanz Meland Paquin LLP 
1010 de la Gauchetière St. West. Suite 1600 
Montreal QC, H3A 3H3 

Attention: Avram Fishman, Mark Meland and 
Tina Silverstein 

Trudel Johnston & Lespérance 
750 Côte de la Place d’Armes, Bureau 90 
Montreal, QC H2Y 2X8 

Attention: Philippe Trudel, Bruce Johnston 
and André Lespérance 

  

Re: Affidavit of André Lespérance sworn October 28, 2024 

We are counsel to JTI-Macdonald Corp. (“JTIM”) in connection with its proceedings under the 
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA Proceeding”). We 
refer to the Affidavit of André Lespérance sworn October 28, 2024 (the “Lespérance Affidavit”) 
filed in connection with the CCAA Proceeding in response to the Responding Affidavit of William 
E. Aziz sworn October 24, 2024 in connection with JTIM’s objection to the Motion for a Meeting 
Order returnable October 31, 2024. 

In numerous instances, the Lespérance Affidavit inappropriately refers to discussions in the 
context of the confidential Court-ordered mediation (the content of such statements are disputed 
by JTIM). 

This is in direct contravention of the Court-Appointed Mediator Communication and 
Confidentiality Protocol Endorsement granted by the Court on May 24, 2019 (the “Confidentiality 
Order”), which expressly provides that “all statements, discussions, offers made and documents 
produced by any of the parties in the course of the Mediation Process shall not be subject to 
disclosure ..., shall be confidential; shall not be referred to in Court and shall not be admissible 
into evidence for any purpose...” 

Accordingly, the Lespérance Affidavit is inadmissible in its current form. 



 

2. 

 
 
 

 

Unless the current Lespérance Affidavit is immediately withdrawn from the record, with an 
amended and restated affidavit served and filed that removes the offending paragraphs,1 we will 
be required to bring this matter to the Court’s attention. 

Yours truly, 
 
Thornton Grout Finnigan LLP 
 
 
 
Robert I. Thornton 
  
RT  
 
cc: William Aziz, Chief Restructuring Officer 

Pamela Huff and Linc Rogers, Blake, Cassels & Graydon LLP 
 

 

 

 

 

1 The inadmissible paragraphs include paragraphs 13, 24, 28, 31, 32 and 35. 



 

 

 

 

 

TAB 4 



 

 

Court File No. CV-19-615862-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE CHIEF 

JUSTICE MORAWETZ 

) 

) 

) 

 

THURSDAY THE 31ST  

DAY OF OCTOBER, 2024 

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF JTI-MACDONALD CORP. 

 

ORDER TO STRIKE 

 THIS MOTION, made by JTI-Macdonald Corp. (the “Applicant”), pursuant to the 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) was 

heard this day by way of judicial video conference in Toronto, Ontario in accordance with the 

Guidelines to Determine Mode of Proceeding in Civil. 

 ON READING the Applicant’s Notice of Motion to Strike dated October 29, 2024, the 

Endorsement of Justice McEwen dated May 24, 2019, and on hearing the submissions of counsel 

for the Applicant, counsel for the Deloitte Restructuring Inc. (the “Monitor”) and such other 

counsel as were present, no one else appearing although duly served as appears from the affidavit 

of service of Natalie Longmore sworn on October 29, 2024, filed. 

  



 

 

- 2 -

1. THIS COURT ORDERS that paragraphs 13, 24, 28, 31, 32 and 35 in the Affidavit of 

André Lespérance sworn October 28, 2024, are inadmissible and are struck from the record. 

2. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Applicant and the Monitor in carrying out the terms of this 

Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested 

to make such orders and to provide such assistance to the Applicant and the Monitor as may be 

necessary or desirable to give effect to this Order or to assist the Applicant and the Monitor in 

carrying out the terms of this Order. 

__________________________________ 

Chief Justice G.B. Morawetz 
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