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Court File No.:  

ONTARIO
SUPERIOR COURT OF JUSTICE - COMMERCIAL LIST

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C B-3, AS AMENDED AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, C 43, AS 
AMENDED 

BETWEEN: 

THE TORONTO-DOMINION BANK

Applicant

- and -

CERTUS AUTOMOTIVE INC. and KEEN POINT INTERNATIONAL INC.

Respondents

NOTICE OF APPLICATION

TO THE RESPONDENTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant.  The claim 

made by the applicant appears on the following page.

THIS APPLICATION will come on for a hearing

In person

By telephone conference

X By video conference

at the following link:

SAWKAM
Typewritten Text
CV-21-00664429-00CL 

SAWKAM
Court Seal
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Zoom details: 

https://millerthomson.zoom.us/j/99916624263?pwd=amZEVmFwRjNXNFN3WWIwTDZ

XK3VJdz09 Meeting ID: 999 1662 4263 Passcode: 579480, if applicable at June 25, 

2021 at 2:00 p.m.

Please advise Asim Iqbal if you intend to join the hearing of this motion by emailing 

aiqbal@millerthomson.com.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in 

the application or to be served with any documents in the application, you or an Ontario 

lawyer acting for you must forthwith prepare a notice of appearance in Form 38A 

prescribed by the Rules of Civil Procedure, serve it on the applicant’s lawyer or, where 

the applicant does not have a lawyer, serve it on the applicant, and file it, with proof of 

service, in this court office, and you or your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY 

EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES 

ON THE APPLICATION, you or your lawyer must, in addition to serving your notice of 

appearance, serve a copy of the evidence on the applicant’s lawyer or, where the 

applicant does not have a lawyer, serve it on the applicant, and file it, with proof of 

service, in the court office where the application is to be heard as soon as possible, but

at least four days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN 

YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU WISH TO 

https://millerthomson.zoom.us/j/99916624263?pwd=amZEVmFwRjNXNFN3WWIwTDZXK3VJdz09
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OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID 

MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date: June 22, 2021 Issued by

Local registrar

Address of

court office

9th Floor
330 University Avenue
Toronto, Ontario
M5G 1R7

TO: THIS HONOURABLE COURT

AND TO: SERVICE LIST



- 4 -

APPLICATION

1. The Applicant, The Toronto-Dominion Bank (the “Applicant” for the “Bank”)

makes application for:

(a) an Order abridging the time for the service of this Notice of Application

and the materials filed in support thereof, if necessary, and validating

service hereby;

(b) an Order pursuant to section 243(1) of the Bankruptcy and Insolvency Act,

R.S.C. 1985, c. B-3, as amended (the “BIA”) and section 101 of the Courts

of  Justice Act, R.S.O. 1990, c. C.43, as amended (the “CJA”), appointing

Deloitte Restructuring Inc. (“Deloitte” or the “Receiver”) as receiver and

manage over all property, assets and undertaking of Certus Automotive

Inc. (“Certus Canada”) and Keen Point International Inc. (“KPI Canada”)

(collectively the “Debtors”) in substantially the form of the draft Order

included in the Application Record at Tab 3;

(c) granting such other relief as counsel may request and this Honourable

Court may deem just.

2. The grounds for the application are:

(a) The Debtors, Certus Canada and KPI Canada, are Ontario corporations;

(b) The Debtors operate in the business of providing engineering,

manufacturing and distribution services with respect to specialized chrome
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plating products for the automotive industry.  The Debtors primarily supply 

to major Tier I and II automotive suppliers, with additional sales directly to 

Original Equipment Manufacturers.

(c) The Debtors operate their business through a group of 12 companies

known as the “Certus Automotive Group”, with facilities located in Ontario,

Michigan, Texas, China, Mexico and Germany;

(d) Since 2011, the Bank advanced credit and extended funds to the Debtors

pursuant to, among other things, a credit agreement dated September 21,

2016, as amended, supplemented or restated from time to time

(collectively the “Credit Agreement”), a temporary bulge to the credit limit

under existing loan arrangements and certain other agreements and

arrangements among the Bank and Certus Canada, KPI Canada

(collectively, the “Loan Agreements”);

(e) as at the close of business on June 16, 2021, the Debtors were indebted

to the Bank under the Loan Agreements in the amounts of CAD

$10,288,744.31 and USD $7,409,228.82, together with accrued and

unpaid interest, costs and fees, including legal fees and disbursements,

incurred by the Bank to the date of payment (collectively, the

“Indebtedness”);

(f) As security for the Loan Agreements, the Debtors granted security

interests in favour of the Applicant pursuant, among other things, to

general security agreements (the “Security”), over all of their property,
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assets and undertaking (the “Property”).  It is a term of the Security that 

the Bank may appoint a receiver upon default by a debtor in any of its 

obligations to the Bank;

(g) the Bank registered its security interest against the Debtors pursuant to

the Personal Property Security Act (Ontario).  The Bank is the first

registrant against the Debtors, subject to an Intercreditor Agreement with

FGI Worldwide LLC (“FGI”) dated November 15, 2019 (the “Intercreditor

Agreement”) (as discussed below);

(h) Both Certus and KPI Canada have guaranteed the respective obligations

of the Debtors to the Bank pursuant to guarantees dated May 7, 2013;

(i) The Debtors have repeatedly defaulted and have ongoing defaults in

respect to their obligations under the Loan Agreements;

(j) In particular, the Debtors incurred significant and unexpected costs,

losses, delays and quality control problems associated with the

development, construction and initial operations of the plant located in

Queretaro, Mexico (the “Queretaro Plant”).  These issues have given rise

to requests by the Certus Automotive Group to the Bank for temporary

additional credit availability and arrangements to defer the repayment of

certain outstanding principal payments;

(k) the Bank and the Debtors entered into a forbearance agreement on March

21, 2019 (the “Forbearance Agreement”) in order to provide the Debtors
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with an opportunity to either refinance the obligations owing to the Bank, 

pursue a possible divestiture or prepare a Wind-Down Plan. The 

Forbearance Agreement was amended on several occasions by way of 

four amending agreements (collectively the “Forbearance Agreements”);

(l) the Debtors have repeatedly defaulted under the Forbearance

Agreements;

(m) the Debtors have also failed to close either a refinancing or sale of their

assets;

(n) However, on or about November 15, 2019, the Debtors entered into loan

arrangements with FGI (the “FGI Loan”). In connection with the FGI Loan,

the operating line facility established by the Bank in favour of the Debtors

was repaid;

(o) In conjunction with the FGI Loan, the Bank agreed to subordinate its

security interest against the Debtors’ assets and property to FGI, except

as against certain machinery and equipment (“Machinery and

Equipment”).  Pursuant the Intercreditor Agreement executed by the Bank

and FGI (“Intercreditor Agreement”), FGI holds first ranking security in

respect to the property and assets of the Debtors (the “Property”), except

for the Machinery and Equipment.  The Bank has a second priority

security interest over the Property;
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(p) Due to the global impact of COVID-19 and an unexpected downturn in

business, the Debtors requested a payment deferral from the Bank. The

Bank agreed to a deferral until October 2020 and permitted the Debtors to

conduct a sale process of all of the assets or shares of the Certus

Automotive Group, subject to certain milestones;

(q) Despite extensive negotiations, negotiations with a third party purchaser in

late November 2020 did not proceed;

(r) By letter dated February 5, 2021, the Bank demanded payment of the

Debtors’ obligations under the Loan Agreements.  The Debtors have failed

to make any payment to the Bank;

(s) Further to the February 5, 2021 letter, the Bank issued notice to FGI that

the Debtors are in default under the Loan Agreements and Forbearance

Agreements.   The Intercreditor Agreement provides that upon the

issuance of a notice to FGI Notice, a "Use Period"  is activated during

which time the Machinery and Equipment may be used to the benefit of

FGI, provided that certain payments are made to the Bank. At the end of

the Use Period, the Bank is permitted to remove and realize upon the

Machinery and Equipment;

(t) A dispute has arisen between FGI and the Bank in respect to the Use

Period and any obligations owed by FGI. Further, the Bank understands

that FGI is holding surplus funds to which the Bank claims an interest. A

reconciliation of the amounts owed to FGI and the Bank is required;
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(u) There are also several other issues that have arisen in respect to the

Certus Automotive Group that must also be resolved, including: (i) the

status of insolvency proceedings commenced in respect to its German

operations; and (ii) Certus’ Mexican operations are dormant and TD’s

Machinery and Equipment (which are located in the Queretaro Plant) are

at risk as and lease payments are outstanding and insurance on the plant

has lapsed;

(v) TD has lost confidence in the Debtors and very concerned about the

developments surrounding the Queretaro Plant;

(w) The  appointment of the Receiver is: (1) necessary and urgent to ensure

the protection of the Debtors’ estate for the benefit of all creditors of the

Debtors, including the Applicant; and (2) just and convenient in these

circumstances;

(x) Pursuant to the terms of the Forbearance Agreements, the Debtors have

consented to the appointment of a court-appointed receiver in the form of

the standard model receivership order;

(y) the appointment of the Receiver is necessary to protect and ultimately

realize on the collateral subject to the Bank’s security to the benefit of the

Bank and other stakeholders;

(z) Deloitte has consented to act as Receiver.
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(aa) section 243 of the BIA, section 101 of the CJA and Rules 1.04, 2.01, 2.03, 

3.02, 14.05, 38 and 41 of the Rules of Civil Procedure, R.R.O 1990, Reg. 

194; and

(bb) Such further and other grounds as counsel may advise and this 

Honourable Court may permit.

3. The following documentary evidence will be used at the hearing of the

application:

(a) the Affidavit of Jeffrey Swan, sworn June 18, 2021;

(b) the Consent executed by Deloitte; and

(c) such further and other material as counsel may advise and this Court may

permit.
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Court File No. 

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF s. 243 (1) of the Bankruptcy and Insolvency Act, 
R.S.C. 1985, c. B-3, and s. 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43

B E T W E E N :

THE TORONTO-DOMINION BANK
Applicant

- and –

CERTUS AUTOMOTIVE INC. and KEEN POINT INTERNATIONAL INC.

Respondents

AFFIDAVIT OF JEFFREY SWAN
(sworn _______________)

I, JEFFREY SWAN, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY:

1. I am a Director in the Financial Restructuring Group for The Toronto-Dominion 

Bank (“TD”, the “Bank” or the “Applicant”) and, as such, I have knowledge of the 

matters to which I hereinafter depose. Unless I indicate to the contrary, the facts 

herein are within my own personal knowledge and are true. Where I depose based 

upon information and belief obtained from others, I have stated the source of that 

information and belief and I believe it to be true.

2. I make this Affidavit in support of TD’s application for the appointment of 

Deloitte Restructuring Inc. (“Deloitte”) as receiver (the “Proposed Receiver”) of the 

assets, undertaking and business of the Respondents Certus Automotive Inc.

(“Certus Canada”) and Keen Point International Inc. (“KPI Canada”) (Certus Canada 

47079945.16

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603

6/18/2021
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47079945.16

and KPI Canada being sometimes collectively referred to hereafter as either the 

“Respondents” or the “Debtors”) pursuant to section 243 of the Bankruptcy and 

Insolvency Act (the “BIA”) and section 101 of the Courts of Justice Act (the “CJA”) on 

the basis that the appointment of a receiver is necessary to preserve and protect, 

among other things, the Respondents’ business, assets, books and records.

3. As is set out in more detail below:

(a) The Applicant is owed in excess of $10.2 million CDN and $7.4 million

USD (as more particularly described in Paragraph 9 below) which

obligations are secured on all of the assets of the Debtors;

(b) The Forbearance Agreements (as defined below) have now expired or

been terminated and the Debtors are in default of their obligations

thereunder;

(c) The Debtors have signed a consent to the appointment of a receiver in

the present circumstances;

(d) Deloitte has been engaged by TD as an advisor and, as a result, is very

familiar with the Debtors and their business operations as a result of

that engagement; and

(e) The Bank is concerned about a deterioration of its security position and

is seeking the appointment of the Proposed Receiver to preserve and

protect its security and arrange for an orderly realization process.

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603
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The Respondents

4. The Debtors operate in the business of providing engineering, manufacturing

and distribution services with respect to specialized chrome plating products for the 

automotive industry. The Debtors primarily supply to major Tier I and II automotive

suppliers, with additional sales directly to Original Equipment Manufacturers 

(“OEMs”) such as General Motors and Ford Motor Company.  They operate their 

business through a group of companies known as the “Certus Automotive Group”

(the “Certus Automotive Group”) in facilities located in the following countries:

(a) Canada (Toronto and Mississauga, Ontario), which is involved in

warehousing/logistics and finance roles.

(b) the United States of America (Auburn Hills and Grand Rapids, Michigan

and Laredo, Texas), which houses sales and marketing, engineering,

quality control, and human resources functions.

(c) China (Shenzhen, Nanton (JV operation), and Zhuhai (JV operation),

which functions as a distribution centre and provides quality control.

(d) Mexico (Queretaro), where manufacturing occurs.

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603
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(e) Germany (Michelstadt and Hamburg), which has provided sales and

marketing, and distribution functions for OEM’s in Europe.1

5. There are twelve (12) related companies in the Certus Automotive Group, the

details of which are as follows:

(a) Two (2) of the companies are the Debtors, both of which are Ontario

corporations. The registered office address for the Debtors is 3300

Bloor Street West, West Tower Suite 510 in Toronto, Ontario.  Certus

Canada was incorporated in November 2012 under the Ontario

Business Corporations Act (“OBCA”).  Certus Canada is a Tier II global

automotive parts manufacturer and distributor.  Certus Canada’s main

products are chrome plated trim and injection molds for interior and

exterior automotive parts. Certus Canada is jointly-owned by Robert

Mollenhauer (“Mollenhauer”) and Michael James Prokopetz

(“Prokopetz”).  KPI Canada was incorporated in August 2006 under the

OBCA.  KPI Canada is engaged in the business of distributing

automobile parts and injection molds internationally.  KPI Canada is

owned indirectly by Mollenhauer and Prokopetz (each owning 48.95%

of common shares for aggregate holdings of 98.9%).  The remaining

2.1% is held by Board Member Eric Windeler.  Attached hereto and

1 I understand that the German operations may be subject to an insolvency proceeding as discussed 
in more detail in this affidavit, including paragraph 51.  

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603
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collectively marked as Exhibit A to this my Affidavit are true copies of 

the Ontario Corporation Profile Reports for each of the Debtors.

(b) R. Mollenhauer Holdings I Inc. (“RMH Inc.”) is also an Ontario

company.   The registered office address for RMH Inc. is also 3300

Bloor Street West, West Tower Suite 510 in Toronto, Ontario. Attached

hereto and marked as Exhibit B is a true copy of the Ontario

Corporation Profile Report for RMH Inc..

(c) The remaining 9 companies in the Certus Automotive Group carry on

business in Michigan, Texas, China, Mexico and Germany as follows:

(i) Keen Point International, Inc. is a company incorporated under

the laws of Michigan (“KPI Michigan”).  This is a joint venture

with a Chinese manufacturer and supplier.

(ii) R.I.M. Management Co. is also a company incorporated under

the laws of Michigan (“RIM”).  RIM operates in Auburn Hills and

is responsible for the general operations, program management,

engineering, cost analysis, sales and quality control.

(iii) Certus Automotive (Mexico) S. de R.L. de C.V. is a company

incorporated under the laws of Mexico (“Certus Mexico”). It

operates a plating and molding facility in Queretaro; Mexico.  It

produces 30 percent of all Certus products sold globally.

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603
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(iv) Certus Automotive Inc. is a company incorporated under the

laws of Michigan (“Certus US”).  It is located in Auburn Hills and

provides services such as program management; engineering,

cost analysis and quality control to the Certus Automotive Group.

(v) Certus Automotive Shenzhen Co. Ltd. is a company incorporated

under the laws of China (“Certus China”).  Certus China

includes a quality control and logistics office in Huizhou to

support the joint ventures under Certus HK (defined below).

(vi) Certus Automotive, (HK) Limited is a company incorporated

under the laws of Hong Kong (“Certus HK”).  It is a joint venture

with two other manufacturing companies.  Approximately 70

percent of all Certus products are sourced through Certus HK’s

facilities.

(vii) Certus Automotive (Europe) GmbH is a company incorporated

under the laws of Germany (“Certus Europe”).  This company

services the European market with product purchased from

Certus HK and Certus Mexico.

(viii) Korp Co. is a company incorporated under the laws of Michigan

(“KC”).

(ix) Korp Co II is a company incorporated under the laws of Michigan

(“KCII”).

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603
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Attached hereto and marked as Exhibit C is an organization chart for 

the Certus Automotive Group.

6. Mollenhauer and Prokopetz are the directors and officers of each of the

Debtors.   The Corporate Profile Report lists Mollenhauer as the President, Secretary 

and Treasurer and Prokopetz as the Vice President of each of the Debtors.

Financing

7. Since 2011, the Bank has made certain credit facilities available to Certus

Canada and KPI Canada, including – most recently - pursuant to the following 

agreements:

(a) a credit agreement dated September 21, 2016, as amended,

supplemented or restated from time to time (the “Credit Agreement”);

(b) a temporary bulge to the credit limit under the existing loan

arrangements from a maximum principal amount of US$16,339,000 to a

maximum principal amount of US$18,000,000 (the “2019 Temporary

Bulge”); and

(c) certain other agreements and arrangements among the Bank and

Certus Canada, KPI Canada and the other members of the Certus

Automotive Group as currently summarized as of the 16th day of June,

2021 in the chart below:

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603
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Facility Loan Number Currency
Principal Amount 

Outstanding

Term 
Loan  

9233741-18-1728 USD $7,125,000

Term 
Loan  

9233741-04-1728 CAD $9,500,000.02

(collectively referred to hereafter as the “Loan Agreements”). Attached as 

Exhibit D are true copies of the Loan Agreements. 

8. KPI Michigan, Certus Mexico, Certus US and RMH Inc. are also parties to the

Loan Agreements.

9. As of June 16, 2021, the Certus Automotive Group is indebted to the Bank

under the Loan Agreements in the amounts of CAD$10,288,744.31 and 

USD$7,409,228.82, together with accrued and unpaid interest, costs and fees, 

including legal fees and disbursements, incurred by the Bank to the date of payment

(collectively, the “Indebtedness”).

Security Held by TD

10. As security for the Loan Agreements and for all other present and future

indebtedness owed to the Bank by the Certus Automotive Group (collectively, the 

"Obligations"), the Debtors (along with other members of the corporate group, 

including KPI Michigan, Certus Mexico and Certus US), granted security to the Bank 

over all of their personal property pursuant to, among other things, general security 

agreements (“GSAs” or, individually, as a “GSA”) and share pledge agreements 
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(collectively, the “Security”).  The details of the Security granted by the Debtors in 

favour of TD include the following:

(a) Certus Canada – a GSA executed in or about May 2013, a Non-

Possessory Pledge over assets held in Mexico dated April 18, 2018 and

a Stock Pledge Agreement dated December 20, 2016 (relating to

certain stock owned by Certus Canada in Certus Mexico) (collectively,

the “Certus Canada Security”); and

(b) KPI Canada – a GSA executed on March 29, 2011 (the “KPI Canada

Security”).2

Copies of the Certus Canada Security and the KPI Canada Security are 

attached as Exhibit E. 

11. The Debtors also executed the following guarantees in favour of the Bank

(collectively, the “Guarantees”):

(a) Certus Canada – unlimited guarantee executed on May 7, 2013 in

respect to the obligations of KPI Canada to the Bank; and

(b) KPI Canada – unlimited  guarantee executed on May 7, 2013 in respect

to the obligations of Certus Canada to the Bank.

Copies of the Guarantees are attached as Exhibit F.3

2 RMH Inc. has also executed a Stock Pledge Agreement in favour of TD dated December 20, 2016 
relating to certain stock owned by RMH Inc. in Certus Mexico.  
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12. It is a term of the GSAs that the Bank may appoint a receiver upon default by

the Debtor in any of its obligations to the Bank.

PPSA Registrations

13. The Bank made the following registrations against the Debtors pursuant to the

Personal Property Security Act (Ontario) (the “PPSA”) (collectively, the “Bank 

Registrations”) in respect to its Security:

(a) Certus Canada - on May 10, 2013 against all classes of collateral,

except “consumer goods”; and

(b) KPI Canada – on March 28, 2011 against all classes of collateral,

except “consumer goods.”

Attached as Exhibit G are copies of certified PPSA Enquiry Response 

Certificates from the Ministry dated June 9, 2021 in respect of Certus Canada 

and KPI Canada.

14. In both cases, the Bank is the first registrant under the PPSA in respect to

Certus Canada and KPI Canada.  As discussed further below, the priority of its 

security interest is subject to an intercreditor agreement between TD and FGI 

Worldwide LLC.  

3 KPI Michigan, Certus US, Mollenhauer and Prokopetz have also executed guarantees in favour of 
TD in respect to the obligations of Certus Canada and KPI Canada.
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Other Secured Creditors

15. There are a number of registrations against the Debtors subsequent in time to

the Bank Registrations: 

(a) In respect to Certus Canada: Prokopetz,4 Eurochrome Inc.,5 RMH Inc.,6

Mollenhauer,7 FGI Worldwide LLC (“FGI”)8 and VW Credit Canada Inc.9

(all of which are registered after the Applicant); and

(b) In respect to KPI Canada: FGI10 (which is registered after the

Applicant).

Default Under the Loan Agreements

16. Beginning in November 2017, the Borrowers and the Bank executed a series

of amending agreements to the Credit Agreement in response to a series of defaults 

by the Debtors, whereby, among other things, the Credit Agreement was amended to 

provide for temporary bulge increases to the credit limits.

4 In respect to Inventory, Equipment, Accounts, Other, Motor Vehicle.

5 In respect to Inventory, Equipment, Accounts, Other, Motor Vehicle.

6 In respect to Inventory, Equipment, Accounts, Other, Motor Vehicle.

7 In respect to Inventory, Equipment, Accounts, Other, Motor Vehicle.

8 In respect to Inventory, Equipment, Accounts, Other, Motor Vehicle.

9 In In respect to Equipment, Other, Motor Vehicle (2019 Audi S5 Technik).

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



- 12 -

47079945.16

17. Despite the Bank’s agreement to grant the Debtors several extensions to

these temporary increases and forbearance arrangements, the Debtors defaulted on 

several instances in respect to their obligations under the Credit Agreement.  

Although the Bank initially agreed to waive the Debtors’ defaults,  in response to the 

Debtors’ ongoing defaults, the Bank subsequently issued default letters to the 

Debtors on November 1, 2018, November 28, 2018, December 17, 2018 and 

December 19, 2018 (collectively, the “Default Letters”) in which the Debtors were 

advised that, among other things, the Bank did not waive compliance with the

obligations under the Credit Agreement and that it reserved the right to exercise its 

rights and remedies. Defaults referred to in the Default Letters remain unremedied 

and ongoing and have not been waived by the Bank.  

18. By correspondence dated December 27, 2018, the Bank made an additional

credit facility of up to a maximum principal amount of $500,000 available to the 

Debtors notwithstanding the ongoing defaults under the credit arrangements (the 

"2018 December Temporary Bulge Facility"). Although the Bank agreed to several 

short term extensions of these arrangements, the Debtors defaulted under the terms 

of these arrangements on or about January 25, 2019.  

10 In respect to Inventory, Equipment, Accounts, Other, Motor Vehicle.
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Unexpected Costs Related to the Queretaro Plant

19. It is my understanding that, based on industry trends and anticipated changes

in global trade policies, Certus decided to launch Certus Mexico to operate the

manufacturing facility in Queretaro, Mexico (the “Queretaro Plant”) in or about 2017.  

20. However, I have been advised by Mollenhauer and Prokopetz and believe that

the Certus Automotive Group incurred significant and unexpected costs, losses, 

delays and quality control problems associated with the development, construction 

and initial operations of the Queretaro Plant.  These issues have, among other 

things, given rise to requests by the Certus Automotive Group to the Bank, for, 

among other things, temporary additional credit availability and arrangements to

defer the repayment of certain outstanding principal payments.

21. For instance, by correspondence dated February 4, 2019 (the "February 4,

2019 Correspondence") the Debtors advised the Bank that the 2018 December 

Temporary Bulge was insufficient and that they required additional credit availability. 

The Debtors also advised in the February 4, 2019 Correspondence that, among other 

things, they needed the additional credit availability as a result of a large erosion of 

cash flow due to sudden customer order cancellations of approximately 

US$1,200,000 as well as the incurrence of other restructuring costs required to 

secure refinancing.  

22. As a result of the information provided by the Debtors in the February 4, 2019

Correspondence, the Bank, by letter dated February 5, 2019, advised the Debtors 
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that, among other things, the Bank had terminated the 2018 December Temporary 

Bulge Facility. 

23. The Bank then issued a formal written demand to the Debtors on February 7,

2019 (the “2019 Demand Letter”) demanding payment of the Obligations and 

delivered a Notice of Intention to Enforce Security pursuant to Section 244 of the BIA 

(“BIA Notice”).  

Forbearance Agreements

24. Following the Debtors’ receipt of the 2019 Demand Letter and TD’s BIA

Notice,  the Bank and the Debtors entered into discussions to resolve the outstanding 

Indebtedness owed to TD.  As part of those discussions, the Debtors advised TD that 

they had engaged the following professional advisory firms (the “Advisory Firms”) 

for the purpose of providing various financial services to the Certus Automotive 

Group:

(a) Alvarez & Marsal Canada, ULC - to provide services in developing an

orderly “wind-down plan” (the “Wind-Down Plan”). (However, as

discussed below, that Wind-Down Plan was never provided);

(b) Grant Thornton LLP - to assist in seeking out alternative financing for

the Certus Automotive Group in order to repay the Indebtedness to the

Bank (the “Refinancing Program”); and

(c) Duff & Phelps LLP (“Duff & Phelps”) - to provide services with respect

to an investment and divestiture program.
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25. In light of the Certus Automotive Group’s engagement of the Advisory Firms,

the Debtors requested that the Bank forbear from exercising its enforcement rights

under its Security in order to allow it to pursue the Refinancing Program.  

26. In the context of this request, and other terms agreed upon, the Bank and the

Debtors and other members of the Certus Automotive Group executed a forbearance 

agreement dated March 21, 2019 (the “Forbearance Agreement”), a copy of which 

is attached as Exhibit H. 

27. Under the terms of the Forbearance Agreement, as a condition to the Bank

agreeing to continue to make the 2019 Temporary Bulge available for a period 

extending through May 1, 2019 (the “Forbearance Period”), the Debtors were, 

among other things, required to:

(i) deliver a binding credit agreement, on terms satisfactory to the

Bank, acting reasonably, by no later than April 5, 2019 from an

alternative lender that will provide financing to the Certus

Automotive Group in an amount sufficient to permanently repay

all Obligations to the Bank, failing which a detailed orderly Wind-

Down Plan shall be prepared and delivered to the Bank;

(ii) in addition to the Refinancing Program, pursue an investment

program and/or a divestiture program in respect to the possible

sale of all or substantially all of the assets of the Certus

Automotive Group – on the basis that neither the investment

program nor the divestiture program would affect or qualify the
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obligations of the Certus Automotive Group to complete the 

Refinancing Program and to repay permanently all Obligations to 

the Bank; 

(iii) ensure that additional guarantees in favour of the Bank in

respect to the Obligations would be provided by Certus Mexico,

RMH Inc., KC and KCII;

(iv) provide reasonable access to financial information, the books

and records and the business facilities of the Certus Automotive

Group to Deloitte, in its capacity as TD’s financial advisor; and

(v) upon the occurrence of an “Event of Default” (as defined in the

Forbearance Agreement) under the Forbearance Agreement,

consent to and cooperate with the appointment of a receiver.

28. Section 16 of the Forbearance Agreement clearly states that it would expire or

terminate on May 1, 2019 (the “Forbearance Period”), at which time all Obligations

owing under the Loan Agreements were to be paid.   

29. The Forbearance Agreement was subsequently amended four times following

the execution of the Forbearance Agreement as follows:

(a) April 2, 2019 (“First Amending Agreement”);

(b) August 1, 2019 (the “Second Amending Agreement”);

(c) November 15, 2019 (the “Third Amending Agreement”); and
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(d) July 14, 2020 (the “Fourth Amending Agreement”, and collectively,

the “Amending Agreements”).Copies of the Amending Agreements

are attached hereto as Exhibits I, J, K and L.

30. Among other things, the Amending Agreements address additional breaches

that occurred subsequent to the signing of the original Forbearance Agreement. 

31. In particular, as addressed in the Second Amending Agreement, the Debtors’

failed to (i) provide the Bank with a binding credit agreement, (ii) deliver a Wind-Down 

Plan, or (iii) repay the Obligations by May 1, 2019.  However, as the Debtors advised 

that they were in the process of negotiating financing with FGI Worldwide LLC (“FGI”) 

to pay down the Obligations (the “FGI Payment”), the Bank agreed to extend the 

Forbearance Period to October 31, 2019, provided that: (i) the Debtors delivered a 

binding commitment letter from FGI by August 13, 2019; (ii) the FGI Payment is 

made no later than August 23, 2019; and (iii) Export Development Corporation 

(“EDC”) confirmed to the Bank that it would guarantee certain obligations of Certus

Automotive Group up to an amount of no less than CDN$10,000,000 (the “EDC 

Guarantee”).  

32. The Certus Automotive Group also agreed that Deloitte would prepare a Wind-

Down Plan; however, this requirement would be suspended while the financing

arrangements with FGI were being completed. Finally, the Debtors consented to the 

form of receivership order substantially in the form attached as Schedule C to the 

Second Amending Agreement (the “Consent Receivership Order”).  I am advised 

by Jeffrey Carhart, a partner of Miller Thomson – counsel for TD, and believe that the 
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form of order is based on the Model Receivership Order of the Ontario Superior 

Court, Commercial List.    A copy of the Consent Receivership Order (as attached as 

Schedule C to the Second Amending Agreement) is attached as Exhibit M.

33. The FGI Payment was not made by August 23, 2019.  However, as FGI

indicated that it was prepared to complete the financing arrangements with the 

Certus Automotive Group, TD agreed to, among other things, further extend the 

Forbearance Period to November 15, 2019 to permit the FGI refinancing to proceed 

pursuant to the terms of the Third Amending Agreement.  

34. It is my understanding that the Debtors entered into loan arrangements with

FGI in or about November 15, 2019 (the “FGI Loan”). In connection with the FGI 

Loan, the TD operating line facility established in favour of certain of the Debtors was 

repaid.

35. Concurrent with the FGI Loan, TD and FGI entered into an intercreditor and

subordination agreement dated November 15, 2019 (the “Intercreditor 

Agreement”), which, among other things, established the priorities of rank in respect 

to the security granted in favour of FGI by the Debtors in conjunction with the FGI 

Loan (the “FGI Security”) and TD’s Security. Pursuant to the Intercreditor 

Agreement, among other things, TD agreed to subordinate its Security to FGI except 

with respect to machinery and equipment owned by Certus Canada and Certus 

Mexico (collectively, the “TD Machinery and Equipment”) up to the full amount of 

the FGI Debt. In other words, the Intercreditor Agreement provides that, among other 

things: (i) FGI has a first ranking priority security interest over all of the assets of the 
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Debtors (and other companies in the Certus Automotive Group) (the “Property”), 

except for the TD Machinery and Equipment; up to the amount of the FGI debt; (ii)  

TD has a first ranking priority over the TD Machinery and Equipment and a second 

priority security interest over the Property.  A copy of the Intercreditor Agreement is 

attached hereto as Exhibit N.

Further requests for Relief 

36. In or around April 2020, I was advised by Mollenhauer that, due to an

unexpected downturn in business resulting from the COVID-19 pandemic, the 

Debtors were looking for relief in respect to Certus Automotive Group’s payment 

obligations under the Loan Agreements in the form of a payment deferral of certain 

payments on the Obligations.

37. On or around June 5, 2020, I was further advised by Mollenhauer that the

Certus Automotive Group would be curtailing the operations of its business which 

would constitute an Event of Default and a breach under the Forbearance 

Agreement.  

38. In light of the pervasive impact of the COVID-19 global pandemic, the Bank,

pursuant to the terms of the Fourth Amending Agreement, had agreed to defer all 

required monthly principal payments for five (5) months (covering the months of 

June, July, August, September and October, 2020). TD also agreed to permit the 

Certus Automotive Group to conduct a sales process (each a “Sale Process”) in 
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respect to the sale of all of its assets or shares with the assistance of Duff & Phelps, 

subject to achieving certain milestones, as defined in the Fourth Amending 

Agreement (“Purchase Transaction Milestones”).  

39. On or around November 29, 2020, and with the participation and agreement of

the Debtors and the balance of the members of the Certus Automotive Group, the 

Bank was approached by a third party (the “Third Party Purchaser”) that indicated 

an interest in purchasing the shares of certain members of the Certus Automotive 

Group (the “Share Purchase Transaction”). In connection with the Share Purchase, 

the Third Party Purchaser also indicated that it was interested in purchasing and 

assuming the remaining Obligations owing by the Certus Automotive Group to the 

Bank by way of an assignment agreement (the “Assignment Agreement”, together 

with the Share Purchase Transaction, the “Debt Assumption Transaction”).

40. Despite the Bank and Miller Thomson, the Bank’s legal counsel (“TD’s

Counsel”), spending extensive time and effort over the span of several months 

negotiating the terms of the Assignment Agreement with the Third Party Purchaser’s 

counsel, the Debt Assumption Transaction was not completed.

Issuance of Demand for Payment

41. TD was disappointed by the failure to complete the Debt Assumption

Transaction and by the Debtors committing several defaults subsequent to the 

execution of the Fourth Amending Agreement.  Between September 15, 2020 and 

January 28, 2021, TD’s Counsel notified the Debtors of various payment and other 

defaults under the Forbearance Agreement.  A summary of the Debtors’ various 
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defaults is set out in Miller Thomson’s demand letter to the Debtors dated February 5, 

2021 (the “February 2021 Demand Letter”), a copy of which is attached as Exhibit 

O, along with a copy of the BIA Notice dated February 5, 2021.  

42. Pursuant to the February 2021 Demand Letter,  TD demanded payment of the

Obligations by February 22, 2021.       

43. The Debtors failed to pay the Obligations by February 22, 2021 or afterwards.

44. All of these defaults constitute Events of Default under the Forbearance

Agreements and, therefore, distinct alternative bases for termination.

FGI and Use Period

45. Concurrent with the delivery of the February 2021 Demand Letter, in

accordance with the terms of the Intercreditor Agreement, TD provided notice to FGI 

that the Debtors were in default under the Forbearance Agreement on February 16, 

2021 (the “FGI Notice”).  A copy of the FGI Notice is attached as Exhibit P.

46. The Intercreditor Agreement provides that upon the occurrence of a “Trigger

Event” (such as an event of default under the Bank’s Security) and the issuance of 

the FGI Notice, a “Use Period”11 is activated under Intercreditor Agreement (the “Use 

Period”) during which time the TD Machinery and Equipment may be used to the 

benefit of FGI, provided that certain payments are made to TD as discussed further 

11 The Use Period has a duration of 180 days, unless FGI notifies TD that it wishes to put an end the 
Use Period at an earlier date.
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below.  At the end of the Use Period, TD is permitted to remove and realize upon the 

TD Machinery and Equipment.

47. Subsequent to the FGI Notice, FGI also provided notice to TD on March 1,

2021 (the “FGI March Notice”) that the Debtors were in default under the FGI Loan 

and had sent demand notices to the Debtors, which also resulted in the 

commencement of a Use Period. A copy of the FGI March Notice is attached as 

Exhibit Q.

48. Pursuant to the terms of the Intercreditor Agreement, during a Use Period, FGI

is required to perform certain duties and obligations in favour of TD, including making 

payments equal to the daily interest then payable prior to default by the Debtors on 

the principal outstanding balance of the Obligations.  

49. In contrast, FGI has taken the position that no amounts are owing to TD for

Use Period payments.

50. Further, I understand from Lauren Saglamer of FGI that FGI is holding surplus

funds arising from FGI’s collection of the Debtor’s receivables.  While FGI has 

advised that the funds are more than sufficient to pay out FGI’s Debt, at this point the 

Debtors and FGI have not been able to agree on what is owed to FGI. Due to this 

situation and a dispute that has arisen between TD and FGI as to how much is owing 

during the Use Period, FGI is continuing to hold the surplus funds and has not paid

over any funds to either TD or the Debtors in the absence of a reconciliation agreed 

upon by TD, FGI and the Debtors. All parties acknowledge that a comprehensive 

reconciliation of the FGI indebtedness is appropriate at this time.  It is TD’s view that,
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as an impasse has been reached in moving this matter forward, the Proposed 

Receiver could be of great assistance in reconciling the amounts owing to each of the 

creditors and, if necessary, seek direction from the Court if the issues cannot be fully 

resolved.  

Other Matters – Certus Germany 

51. On or around May 16, 2021, TD was advised by Mollenhauer and Prokopetz

that bankruptcy proceedings had been commenced voluntarily in respect to Certus 

Germany with the intention to unwind it. Since May 16, 2021,  Dr. Stephan Schlegel, 

LL.M., the German preliminary insolvency representative for Certus Germany, has

contacted the Bank and FGI concerning this German insolvency proceeding. Most 

recently, on June 10, 2021, Mollenhauer and Prokopetz advised TD that they were 

no longer proceeding with the unwinding proceedings that had been initiated for 

Certus Germany.  However, to date, TD has not been provided with any 

documentation to confirm this development and its exact legal effect, including any 

correspondence from Dr. Schlegel. Therefore, the exact status and effect of this 

German insolvency proceeding is another matter that can be addressed by the 

Proposed Receiver. 

Other Matters – Certus Mexico

52. It is my understanding from my discussions with Mollenhauer and Prokopetz

that operations at the Queretaro Plant are currently dormant.  
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53. As noted above, much of the TD Machinery and Equipment is located in the

Queretaro Plant.  As such, TD has engaged in a number of discussions with the 

principals of the Debtors in order to work out a consensual plan to move forward with 

conducting an auction to sell the TD Machinery and Equipment. However, the Bank 

has been unable to reach a satisfactory agreement with them on this point.

54. This impasse cannot continue as it is my understanding from discussions with

Mollenhauer and Prokopetz that the lease payments for the Mexican facility are 

outstanding.  I am very concerned that the landlord for the facility may initiate steps to 

take possession of or otherwise interfere with TD’s ability to realize upon the TD 

Machinery and Equipment.   

55. It has also come to my attention through Mr. Jorden Sleeth of Deloitte that he

was contacted by Steve Wybo of Conway MacKenzie, a consultant working with the 

Debtors, who advised him that the insurance on the Queretaro Plant lapsed in or 

about the week of June 7, 2021. Obviously, this development is extremely 

disconcerting for TD.  

Amount Owing to TD

56. As noted in Paragraph 9 above, TD is currently owed $10,288,744.31 CDN

and $7,409,228.82 USD.  

57. As of the date of this affidavit, the Indebtedness owed to TD has not been paid

and remains outstanding. 
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58. As noted above, TD has a guarantee from EDC and is in the ongoing process

of settling the amount payable under the EDC Guarantee with EDC and applying

those funds against the Indebtedness.

TD’s Concerns and Need for a Receiver

59. The Bank has been extremely patient and, on a good faith basis, has provided

the Debtors with a significant amount of time to: (a) enter into an asset purchase 

agreement for substantially all of the Borrower’s assets; or (b) refinance the 

obligations owing by the Debtor to the Bank; or (c) formulate and execute an orderly 

and comprehensive Wind-Down Plan.    

60. However, other than to the extent of the FGI refinancing, the arrangements

listed in paragraph 59 have not fully materialized.  In light of the various defaults, 

including the lapsing of insurance on the Queretaro Plant, TD has determined that it 

has no choice but to seek the appointment of a court-appointed receiver pursuant to 

the Consent Receivership Order in respect to the Debtors in order to realize upon its 

security.  TD has lost faith in the Debtors and is of the view that the appointment of a 

receiver is absolutely necessary and urgent in light of the circumstances noted in my 

affidavit.  

61. Further, in light of the issues relating to FGI under the Intercreditor Agreement

and in respect to the surplus funds being held by FGI, it is TD’s view that the 

appointment of the Proposed Receiver and its ability to seek advice and directions 

from the Court will be extremely beneficial to all of these parties.  

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



- 26 -

47079945.16

62. Further, as noted above, there are a number of unresolved matters that TD

submits should be properly overseen by a receiver for the benefit of various 

stakeholders, including: (a) a full and comprehensive reconciliation of all amounts 

owed to FGI; (b) assessing the best means to organize and carry out a professional 

auction of the equipment at the Queretaro Plant (which is subject to TD’s security);12

and (c) determining the status of the German insolvency proceedings.  In addition, 

the Bank’s Mexican counsel has recently advised that there appear to be two court 

proceedings ongoing against Certus Mexico. 

63. While the Bank is only seeking to appoint the Proposed Receiver over the

Canadian assets and property of the Debtors, it is hoped that by virtue of its 

appointment, the Proposed Receiver will be able to avail itself of the mechanisms 

available under Mexican corporate law with respect to the management of Certus 

Mexico. In that manner, the Proposed Receiver would be able to move forward and 

hopefully ensure that, among other things, an agreement with the landlord is reached 

and confirmation is obtained that the Queretaro Plant is properly insured.  

Accordingly, steps can be taken to sell the TD Machinery and Equipment.  

Alternatively, it can seek an order recognizing the receivership order in Mexico, if 

necessary.  The need to stabilize things and secure the Queretaro Plant and forestall 

any possible enforcement action being taken by the landlord heightens the need for 

the appointment of a receiver so that the TD Machinery and Equipment can be sold 

expeditiously in a commercially reasonable manner.   

12 Certus Canada owns 99.9% of the shares of Certus Mexico.  
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64. The appointment of a receiver can also assist in an overall reconciliation of the

remaining assets and liabilities of the Debtors, the Mexican subsidiary and other 

affiliated companies in the Certus Automotive Group.

65. To that end, TD respectfully submits that Deloitte be appointed as a receiver

over the assets, property and inventory of the Debtors pursuant to the Security in 

order to permit TD to enforce its security interests. As noted above, Deloitte has been 

advising TD regarding the defaults by the Certus Automotive Group since 2018 and 

is very familiar with the Debtors’ business.  Further, and critically, the Debtors have 

consented to the appointment of Deloitte as a court-appointed receiver through the 

Consent Receivership Order. 

66. I believe that the appointment of a court-appointed receiver pursuant to the

BIA is necessary for the protection of the Debtors’ estate for the benefit of all of its 

creditors. I further believe that it is just and convenient that Deloitte be appointed as a 

receiver pursuant to the Courts of Justice Act.

67. Accordingly, TD seeks to appoint Deloitte as receiver of the assets, property

and undertaking of the Debtors in order to preserve the business of the Debtors, take 

possession of their respective books and records and determine possible recovery 

options, including the possibility of selling the assets and/or shares of the Debtors.

This, in my view, will be the best way to maximize realization.

68. Deloitte is a licensed insolvency trustee and has consented to being appointed

as a receiver, without security, of all assets, property and undertaking of the 

Respondents.  A copy of its Consent to act as Receiver is attached as Exhibit R.
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69. The proposed Order appointing the Proposed Receiver permits the Proposed

Receiver to borrow funds from the Bank for the purpose of financing the receivership 

proceeding.  If necessary, those borrowings will be secured by Receiver’s certificates 

to be issued by the Proposed Receiver or by the security held by the Bank upon the 

Debtors’ assets.

70. The Order sought by the Bank also provides for the retention of independent

counsel by the Proposed Receiver to address any issue or matter where there may 

be an actual  or perceived conflict with the Bank.  

71. I make this affidavit in support of a motion by TD for the appointment of a

Receiver of the assets, property and undertakings of the Debtors and for no other or 

improper purpose.

SWORN BEFORE ME over 
videoconference on _________.  
The affiant was located in the City 
of Toronto, in the Province of 
Ontario and the Commissioner 
was located in the City of Toronto, 
in the Province of Ontario.  This 
affidavit was commissioned 
remotely as a result of the 
COVID-19 Pandemic.

Commissioner for Taking Affidavits

JEFFREY SWAN
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6/18/2021



This is Exhibit “A” referred to in the affidavit

of JEFFREY SWAN, SWORN BEFORE ME

this ______________________________.

____________________________________________
A COMMISSIONER FOR TAKING AFFIDAVITS
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 Request ID:  026314023 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653091 Ministry of Government Services Time Report Produced: 14:07:20
 Category ID:  UN/E  Page: 1

  
  CORPORATION PROFILE REPORT  
 
  Ontario Corp Number Corporation Name Incorporation Date

  2350049 CERTUS AUTOMOTIVE INC. 2012/11/15

    Jurisdiction

  ONTARIO

  Corporation Type Corporation Status Former Jurisdiction

  ONTARIO BUSINESS CORP. ACTIVE NOT APPLICABLE

  Registered Office Address Date Amalgamated Amalgamation Ind.

   NOT APPLICABLE NOT APPLICABLE
  3300 BLOOR STREET WEST
  WEST TOWER SUITE 510  New Amal. Number Notice Date

  TORONTO NOT APPLICABLE NOT APPLICABLE
  ONTARIO
  CANADA   M8X 2X2  Letter Date

  Mailing Address  NOT APPLICABLE

    Revival Date Continuation Date

  3300 BLOOR STREET WEST
  WEST TOWER SUITE 510 NOT APPLICABLE NOT APPLICABLE

  TORONTO  Transferred Out Date Cancel/Inactive Date

  ONTARIO
  CANADA   M8X 2X2 NOT APPLICABLE NOT APPLICABLE

   EP Licence Eff.Date EP Licence Term.Date

  NOT APPLICABLE NOT APPLICABLE

  Number of Directors Date Commenced Date Ceased
  Minimum         Maximum in Ontario in Ontario

  00001 00010 NOT APPLICABLE NOT APPLICABLE
  Activity Classification 

  NOT AVAILABLE

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



              
 Request ID:  026314023 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653091 Ministry of Government Services Time Report Produced: 14:07:20
 Category ID:  UN/E  Page: 2

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  2350049 CERTUS AUTOMOTIVE INC.

   Corporate Name History Effective Date

  CERTUS AUTOMOTIVE INC. 2012/11/15

  Current Business Name(s) Exist:  NO

  Expired Business Name(s) Exist:  NO

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 3300 BLOOR STREET WEST
  MOLLENHAUER 
    Suite # 510
  TORONTO
  ONTARIO
  CANADA   M8X 2X2

  Date Began First Director

  2012/11/15 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  OFFICER PRESIDENT Y
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 Request ID:  026314023 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653091 Ministry of Government Services Time Report Produced: 14:07:20
 Category ID:  UN/E  Page: 3

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  2350049 CERTUS AUTOMOTIVE INC.

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 3300 BLOOR STREET WEST
  MOLLENHAUER 
    Suite # 510
  TORONTO
  ONTARIO
  CANADA   M8X 2X2

  Date Began First Director

  2012/11/15 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  OFFICER SECRETARY Y

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 3300 BLOOR STREET WEST
  MOLLENHAUER 
    Suite # 510
  TORONTO
  ONTARIO
  CANADA   M8X 2X2

  Date Began First Director

  2012/11/15 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  OFFICER TREASURER Y
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 Request ID:  026314023 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653091 Ministry of Government Services Time Report Produced: 14:07:20
 Category ID:  UN/E  Page: 4

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  2350049 CERTUS AUTOMOTIVE INC.

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 3300 BLOOR STREET WEST
  MOLLENHAUER 
    Suite # 510
  TORONTO
  ONTARIO
  CANADA   M8X 2X2

  Date Began First Director

  2013/02/04 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  DIRECTOR  Y

   Administrator:
 Name (Individual / Corporation) Address

  JIM 
   5025 FOREST VALLEY DRIVE
  PROKOPETZ 

  CLARKSON
  MICHIGAN
  UNITED STATES OF AMERICA   48348

  Date Began First Director

  2012/11/15 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  OFFICER VICE-PRESIDENT 
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 Request ID:  026314023 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653091 Ministry of Government Services Time Report Produced: 14:07:20
 Category ID:  UN/E  Page: 5

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  2350049 CERTUS AUTOMOTIVE INC.

   Administrator:
 Name (Individual / Corporation) Address

  JIM 
   5025 FOREST VALLEY DRIVE
  PROKOPETZ 

  CLARKSON
  MICHIGAN
  UNITED STATES OF AMERICA   48348

  Date Began First Director

  2013/02/04 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  DIRECTOR  N

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



              
 Request ID:  026314023 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653091 Ministry of Government Services Time Report Produced: 14:07:20
 Category ID:  UN/E  Page: 6

  
  CORPORATION PROFILE REPORT  

   Ontario Corp Number Corporation Name

  2350049 CERTUS AUTOMOTIVE INC.

  Last Document Recorded

 Act/Code  Description Form Date

  CIA ANNUAL RETURN 2020 1C 2020/08/30 (ELECTRONIC FILING)

 

 THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
 IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING.  ALL PERSONS WHO ARE RECORDED AS
 CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

 ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Ministry of Government Services.
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 Request ID:  026314024 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653094 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 1

  
 CORPORATION PROFILE REPORT 
  Ontario Corp Number Corporation Name Incorporation Date

  2111558 KEEN POINT INTERNATIONAL INC. 2006/08/24

Jurisdiction

ONTARIO

  Corporation Type Corporation Status Former Jurisdiction

  ONTARIO BUSINESS CORP. ACTIVE NOT APPLICABLE

  Registered Office Address Date Amalgamated Amalgamation Ind.

NOT APPLICABLE NOT APPLICABLE
  3300 BLOOR STREET WEST
  WEST TOWER SUITE 510  New Amal. Number Notice Date

  TORONTO NOT APPLICABLE NOT APPLICABLE
  ONTARIO
  CANADA   M8X 2X2 Letter Date

  Mailing Address NOT APPLICABLE

Revival Date Continuation Date

  3300 BLOOR STREET WEST
  WEST TOWER SUITE 510 NOT APPLICABLE NOT APPLICABLE

  TORONTO  Transferred Out Date Cancel/Inactive Date

  ONTARIO
  CANADA   M8X 2X2 NOT APPLICABLE NOT APPLICABLE

EP Licence Eff.Date EP Licence Term.Date

NOT APPLICABLE NOT APPLICABLE

Number of Directors Date Commenced Date Ceased
Minimum         Maximum in Ontario in Ontario

00001 00010 NOT APPLICABLE NOT APPLICABLE
  Activity Classification 

  NOT AVAILABLE
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 Request ID:  026314024 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653094 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 2

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  2111558 KEEN POINT INTERNATIONAL INC.

   Corporate Name History Effective Date

  KEEN POINT INTERNATIONAL INC. 2006/08/24

  Current Business Name(s) Exist:  NO

  Expired Business Name(s) Exist:  YES - SEARCH REQUIRED FOR DETAILS

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 3300 BLOOR STREET WEST
  MOLLENHAUER WEST TOWER
    Suite # 510
  TORONTO
  ONTARIO
  CANADA   M8X 2X2

  Date Began First Director

  2006/08/24 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  DIRECTOR  Y
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 Request ID:  026314024 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653094 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 3

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  2111558 KEEN POINT INTERNATIONAL INC.

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 3300 BLOOR STREET WEST
  MOLLENHAUER WEST TOWER
    Suite # 510
  TORONTO
  ONTARIO
  CANADA   M8X 2X2

  Date Began First Director

  2006/08/24 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  OFFICER PRESIDENT Y

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 3300 BLOOR STREET WEST
  MOLLENHAUER WEST TOWER
    Suite # 510
  TORONTO
  ONTARIO
  CANADA   M8X 2X2

  Date Began First Director

  2006/08/24 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  OFFICER SECRETARY Y
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 Request ID:  026314024 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653094 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 4

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  2111558 KEEN POINT INTERNATIONAL INC.

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 3300 BLOOR STREET WEST
  MOLLENHAUER WEST TOWER
    Suite # 510
  TORONTO
  ONTARIO
  CANADA   M8X 2X2

  Date Began First Director

  2006/08/24 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  OFFICER TREASURER Y

   Administrator:
 Name (Individual / Corporation) Address

  JIM 
   5025 FOREST VALLEY DRIVE
  PROKOPETZ 

  CLARKSTON
  MICHIGAN
  UNITED STATES OF AMERICA   48348

  Date Began First Director

  2006/08/24 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  OFFICER VICE-PRESIDENT 
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 Request ID:  026314024 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653094 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 5

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  2111558 KEEN POINT INTERNATIONAL INC.

   Administrator:
 Name (Individual / Corporation) Address

  JIM 
   5025 FOREST VALLEY DRIVE
  PROKOPETZ 

  CLARKSTON
  MICHIGAN
  UNITED STATES OF AMERICA   48348

  Date Began First Director

  2006/08/24 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  DIRECTOR  N

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



              
 Request ID:  026314024 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653094 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 6

  
  CORPORATION PROFILE REPORT  

   Ontario Corp Number Corporation Name

  2111558 KEEN POINT INTERNATIONAL INC.

  Last Document Recorded

 Act/Code  Description Form Date

  CIA ANNUAL RETURN 2020 1C 2020/08/30 (ELECTRONIC FILING)

 

 THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
 IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING.  ALL PERSONS WHO ARE RECORDED AS
 CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

 ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Ministry of Government Services.
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This is Exhibit “B” referred to in the affidavit

of JEFFREY SWAN, SWORN BEFORE ME

this ______________________________.

____________________________________________
A COMMISSIONER FOR TAKING AFFIDAVITS
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 Request ID:  026314025 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653095 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 1

  
  CORPORATION PROFILE REPORT  
 
  Ontario Corp Number Corporation Name Amalgamation Date

  1927622 R MOLLENHAUER HOLDINGS I INC. 2015/01/01

    Jurisdiction

  ONTARIO

  Corporation Type Corporation Status Former Jurisdiction

  ONTARIO BUSINESS CORP. ACTIVE NOT APPLICABLE

  Registered Office Address Date Amalgamated Amalgamation Ind.

   NOT APPLICABLE A
  3300 BLOOR STREET WEST
    New Amal. Number Notice Date

  Suite # 510
  TORONTO NOT APPLICABLE NOT APPLICABLE
  ONTARIO
  CANADA   M8X 2X2  Letter Date

  Mailing Address  NOT APPLICABLE

    Revival Date Continuation Date

  3300 BLOOR STREET WEST
  WEST TOWER NOT APPLICABLE NOT APPLICABLE
  Suite # 510
  TORONTO  Transferred Out Date Cancel/Inactive Date

  ONTARIO
  CANADA   M8X 2X2 NOT APPLICABLE NOT APPLICABLE

   EP Licence Eff.Date EP Licence Term.Date

  NOT APPLICABLE NOT APPLICABLE

  Number of Directors Date Commenced Date Ceased
  Minimum         Maximum in Ontario in Ontario

  00001 00010 NOT APPLICABLE NOT APPLICABLE
  Activity Classification 

  NOT AVAILABLE
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 Request ID:  026314025 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653095 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 2

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  1927622 R MOLLENHAUER HOLDINGS I INC.

   Corporate Name History Effective Date

  R MOLLENHAUER HOLDINGS I INC. 2015/01/01

  Current Business Name(s) Exist:  NO

  Expired Business Name(s) Exist:  NO

   Amalgamating Corporations

  Corporation Name  Corporate Number

  THE BAG SOURCE INC. 994229

  R MOLLENHAUER HOLDINGS I INC. 2400321
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 Request ID:  026314025 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653095 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 3

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  1927622 R MOLLENHAUER HOLDINGS I INC.

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 41 SECOND ST
  MOLLENHAUER 

  OAKVILLE
  ONTARIO
  CANADA   L6J 3T1

  Date Began First Director

  2015/01/01 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  DIRECTOR  Y

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 41 SECOND ST
  MOLLENHAUER 

  OAKVILLE
  ONTARIO
  CANADA   L6J 3T1

  Date Began First Director

  2015/01/01 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  OFFICER PRESIDENT 
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 Request ID:  026314025 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653095 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 4

  
  CORPORATION PROFILE REPORT  
   Ontario Corp Number Corporation Name

  1927622 R MOLLENHAUER HOLDINGS I INC.

   Administrator:
 Name (Individual / Corporation) Address

  ROBERT 
  G. 41 SECOND ST
  MOLLENHAUER 

  OAKVILLE
  ONTARIO
  CANADA   L6J 3T1

  Date Began First Director

  2015/01/01 NOT APPLICABLE

  Designation Officer Type Resident Canadian

  OFFICER SECRETARY 
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 Request ID:  026314025 Province of Ontario Date Report Produced: 2021/06/16
 Transaction ID:  79653095 Ministry of Government Services Time Report Produced: 14:07:21
 Category ID:  UN/E  Page: 5

  
  CORPORATION PROFILE REPORT  

   Ontario Corp Number Corporation Name

  1927622 R MOLLENHAUER HOLDINGS I INC.

  Last Document Recorded

 Act/Code  Description Form Date

  CIA ANNUAL RETURN 2019 1C 2020/07/05 (ELECTRONIC FILING)

 

 THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
 IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING.  ALL PERSONS WHO ARE RECORDED AS
 CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

 ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Ministry of Government Services.
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This is Exhibit “C” referred to in the affidavit

of JEFFREY SWAN, SWORN BEFORE ME

this ______________________________.

____________________________________________
A COMMISSIONER FOR TAKING AFFIDAVITS
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Doc. #9061543/12

KPI/Certus Global Corporate Chart
April 23, 2019

CANADA

U.S./Other

Keen Point
International, Inc.

(Michigan)
KPI

Keen Point
International Inc.
(Ontario - OBCA)

“KPI Canada”

Eurochrome Corp.
(NSULC)

100%

Eric Windler
(Canadian)

Jim Prokopetz
(American)

Rob Mollenhauer
(Canadian)

2.1%
2 Class B 
Common
(non-v)

5.3%
5 Class C 
Common
(non-v)

46.3%
44 Class A 
Common
(voting)

50%
50 Class B 
Common 50%

50 Class A 
Common46.3%

44 Class D 
Common
(voting)

Xin Point Holdings Limited 
(Hong Kong)
(Public Co)

R.I.M. Management 
Co.

(Michigan)

Jim 
Prokopetz

Rob 
Mollenhauer

50%

R.I.M. Properties 
Limited Partnership

(Michigan)

Mollenhauer
2011 Family 

Trust

[Prokopetz
Trust]

49.5% 49.5%

GP 1%

Beneficiaries: Rob and issue
Trustee: Rob

R Mollenhauer
Holdings I Inc. 

(OBCA)

100%

Korp Co II
(Michigan)

Certus
Automotive Inc.

(OBCA)

Certus
Automotive, 

Inc.
(US)

Korp Co
(Michigan)

50%
100 Class A 

Common

100%

Certus
(Hong Kong)

Certus
Automotive

(Europe) 
GmbH

Certus BY JVco Certus YG JVco

50%

50%
100 Class B 

Common

100%

1,872,000 
ordinary shares

50% 50%

100% 100% 100%

Certus
Automotive 

(Mexico) S. de 
R.L. de C.V.

Certus Auto
China

100%99.9%0.1%

Sutrec
Servicios SA 

de CV

99.998%

0.002%

*Note

*Note: Investment only. No ownership
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This is Exhibit “D” referred to in the affidavit

of JEFFREY SWAN, SWORN BEFORE ME

this ______________________________.

____________________________________________
A COMMISSIONER FOR TAKING AFFIDAVITS
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 37873158.9 

  FORBEARANCE AGREEMENT 

THIS AGREEMENT is made this 21 day of March, 2019. 

AMONG: 

THE TORONTO-DOMINION BANK 

(hereinafter sometimes called the “Bank”) 

OF THE FIRST PART 

- and - 

CERTUS AUTOMOTIVE INC., a company incorporated under 
the laws of Ontario  

(hereinafter sometimes called “Certus Canada”) 

OF THE SECOND PART 

- and - 

KEEN POINT INTERNATIONAL INC., a company 
incorporated under the laws of Ontario  

(hereinafter sometimes called “KPI Canada”) 

OF THE THIRD PART 

- and - 

KEEN POINT INTERNATIONAL, INC., a company 
incorporated under the laws of Michigan 

(hereinafter sometimes called “KPI Michigan”) 

OF THE FOURTH PART 

- and - 

R.I.M. MANAGEMENT CO., a company incorporated under the 
laws of Michigan  

(hereinafter sometimes called “RIM”) 

OF THE FIFTH PART 
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37873158.9 

- and - 

CERTUS AUTOMOTIVE (MEXICO) S. de R.L. de C.V., a 
company incorporated under the laws of Mexico  

(hereinafter sometimes called “Certus Mexico”) 

OF THE SIXTH PART 

- and - 

CERTUS AUTOMOTIVE, INC., a company incorporated under 
the laws of Michigan 

(hereinafter sometimes called “Certus US”) 

OF THE SEVENTH PART 

- and - 

CERTUS AUTOMOTIVE SHENZHEN CO. LTD., a company 
incorporated under the laws of China  

(hereinafter sometimes called “Certus China”) 

OF THE EIGHTH PART 

- and - 

CERTUS AUTOMOTIVE, (HK) LIMITED, a  
company incorporated under the Laws of Hong Kong 
 
(hereinafter sometimes called “Certus Hong Kong”) 

OF THE NINTH PART 

- and - 

CERTUS AUTOMOTIVE (EUROPE) GmbH, a company 
incorporated under the laws of Germany 

(hereinafter sometimes called “Certus Europe”) 

OF THE TENTH PART 
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- and - 

KORP CO, a company incorporated under the laws of Michigan 

(hereinafter sometimes called “KC”) 

OF THE ELEVENTH PART 

- and - 

KORP CO II, a company incorporated under the laws of 
Michigan 

(hereinafter sometimes called “KCII”) 

OF THE TWELFTH PART 

- and - 

R. MOLLENHAUER HOLDINGS I INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “RMH Inc.” and together with 
Certus Europe, Certus Canada, KPI Canada, KPI Michigan, RIM, 
Certus Mexico, Certus US, Certus China, Certus Hong Kong, KC 
and KCII are sometimes referred to collectively as the “Certus 
Automotive Group” and individually as members of the Certus 
Automotive Group) 

OF THE THIRTEENTH PART 

- and - 

ROB MOLLENHAUER, of the City of Toronto, Ontario 

(hereinafter sometimes called “Rob”) 

OF THE FOURTEENTH PART 

- and - 

MICHAEL JAMES PROKOPETZ, of the City of Clarkston, 
Michigan 

(hereinafter sometimes called “Jim”) 

OF THE FIFTEENTH PART 
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WHEREAS: 

A. The Bank has made certain credit facilities available to Certus Canada and KPI Canada 
pursuant to (a) a credit agreement dated September 21, 2016, as amended, supplemented or 
restated from time to time, including pursuant to the revised credit arrangements referred to in 
Recital H (the “Credit Agreement”); (b) a temporary bulge to the credit limit under the existing 
loan arrangements from a maximum principal amount of US$16,339,000 to a maximum 
principal amount of US$18,000,000 (the “2019 Temporary Bulge”); and (c) certain other 
agreements and arrangements among the Bank and Certus Canada, KPI Canada and the other 
members of the Certus Automotive Group pursuant to which the loans more particularly 
described in Schedule A have been advanced by the Bank to Certus Canada and KPI Canada, as 
borrowers (collectively the “Loan Agreements”) – each such loan being individually referred to 
as a “Loan” and such loans being collectively referred to as the “Loans”. 

B. KPI Michigan, Certus Mexico,  Certus US and RMH Inc. are also party to the Loan 
Agreements.  

C. As security for the Loans and for all other present and future indebtedness, fees, expenses 
and other liabilities, direct or indirect, absolute or contingent, due to the Bank from the Certus 
Automotive Group (collectively, the “Obligations”), Certus Canada, KPI Canada, KPI 
Michigan, Certus Mexico, Certus US, RMH Inc., Jim and Rob, together sometimes referred to as 
collectively as the “Obligors” and each an “Obligor” executed, delivered and/or granted to the 
Bank certain security, including the security described in Schedule B (collectively, the “Existing 
Security”) as well as the guarantees described in Schedule C (the “Existing Guarantees”), each 
of which Existing Security and Existing Guarantee as subject to the terms and conditions thereof, 
in accordance with Section 35 hereof, and provided further and for greater certainty that it is 
acknowledged that there are limits on recourse with respect to the most recent guarantees 
provided by Rob and Jim. 

D. In connection with the Existing Security and Existing Guarantees executed by Rob and 
Jim, each of Rob and Jim have provided or will provide to the Bank by no later than March 26, 
2019, certificates of independent legal advice with respect to the execution of such Existing 
Security and such Existing Guarantees, which, among other things, confirms the validity, 
enforceability and value of such instruments. 

E. Rob is the sole shareholder of RMH Inc., which is a primary shareholder of Certus 
Canada and KPI Canada as more particularly described in Schedule D. Jim is the sole 
shareholder of KC and KCII, and KC is a primary shareholder of Certus Canada and KCII is a 
primary shareholder of KPI Canada as more particularly described in Schedule D. Other than 
each of Euroshare Ltd.’s and Eric Windler’s minority interest in KPI Canada, no other party has 
any right, option or agreement of any nature whatsoever entitling such party to acquire any 
shares or ownership interest of any nature whatsoever entitling such party to acquire any share or 
ownership interest of any nature whatsoever with respect to any entity within the Certus 
Automotive Group.  
 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



   

 
 

 
- 5 - 

 
37873158.9 

F. Certus Canada and KPI Canada and the other members of the Certus Automotive Group 
operate in the business of providing engineering, manufacturing and distribution services with 
respect to specialized chrome plating products (including in excess of 33 finishes) for the 
automotive industry. The business of the Certus Automotive Group is carried on from facilities 
in (i) Canada (Toronto and Mississauga, Ontario), (ii) the United States of America (Auburn 
Hills and Grand Rapids, Michigan and Laredo, Texas), (iii) China (Shenzhen, Nanton (JV 
operation), and Zhuhai (JV operation), (iv) Mexico (Queretaro), and (v) Germany (Michelstadt 
and Hamburg), as more particularly described in Schedule D. The full share ownership structure 
of the Certus Automotive Group is as set out in Schedule D, save and except for the shares in the 
capital of Xin Point Holdings Limited sold by Eurochrome Corp.  in 2018 and provided further 
that within 10 days  of the date of this Agreement, the Certus Automotive Group and Jim will 
prepare a full updated share ownership structure of the Certus Automotive Group , which will 
reflect the current shares held in Xin Point Holdings Limited. All subsidiaries and joint venture 
interests held by any one of Certus Canada, KPI Canada, KPI Michigan, RIM, Certus Mexico, 
Certus US, Certus China, Certus Hong Kong, Certus Europe, RMH Inc.,  KC and KCII are also 
set out, and are more particularly described in Schedule D. No member of the Certus Automotive 
Group (or Jim or Rob) has any right, option or agreement of any nature whatsoever with respect 
to any entity other than as set out in Schedule D 

G. Certus Canada and KPI Canada are hereinafter sometimes collectively referred to as the 
“Borrowers”. 

H. Prior to the date of this Agreement, the Bank has provided the Borrowers with several 
temporary bulge credit facilities. Further, the Borrowers have previously defaulted on the Loans  
and the Loan Agreements several times and the Bank has temporarily waived compliance with 
certain obligations in connection with such defaults pursuant to certain default letters, although 
certain defaults remain unremedied and ongoing at this time and have not been waived by the 
Bank. A summary of such temporary bulge credit facilities and defaults includes the following: 

(a) November 1, 2017: The Borrowers and the Bank executed a first amending 
agreement dated November 1, 2017 to the Credit Agreement, whereby the Credit 
Agreement was amended to, among other things, provide for a temporary increase 
to the credit limit from a maximum principal amount of $16,500,000 to a 
maximum principal amount of $21,500,000 for the period between October 31, 
2017 and December 15, 2017 (the “November 2017 Temporary Bulge”). The 
November 2017 Temporary Bulge was further extended two times. The first 
extension was until February 16, 2017 and the second extension was until March 
31, 2017.   

November 20, 2017: The Bank sent a default letter dated November 20, 2017 to 
the Borrowers (the “November 20, 2017 Letter”) which advised the Borrowers 
that they were in default of certain Obligations (as such term is defined in the 
November 20, 2017 Letter) under the Credit Agreement. Pursuant to the 
November 20, 2017 Letter, the Bank agreed to waive compliance with those 
Obligations for the period ending March 31, 2017, subject to the terms of the 
November 1, 2017 Temporary Bulge. 
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(b) June 5, 2018: The Borrowers and the Bank executed a second amending 
agreement dated June 5, 2018 to the Credit Agreement, whereby the Credit 
Agreement was amended to, among other things, provide for a temporary increase 
to the credit limit from a maximum principal amount of $16,500,000 to a 
maximum principal amount of $21,500,000 until June 30, 2018. 

(c) July 3, 2018: The Borrowers and the Bank executed a third amending agreement 
dated July 3, 2018 to the Credit Agreement, whereby the Credit Agreement was 
amended to, among other things, provide for a temporary increase to the credit 
limit from a maximum principal amount of  US$12,790,000 to a maximum 
principal amount of US$17,666,667 (or its CDN$ equivalent) until August 31, 
2018. 

(d) July 3, 2018: The Bank sent a default letter dated July 3, 2018 to the Borrowers 
(the “July 3, 2018 Letter”) which advised the Borrowers that they were in default 
of certain Obligations (as such term is defined in the July 2018 Letter) under the 
Credit Agreement. Pursuant to the July 3, 2018 Letter, the Bank agreed to waive 
compliance with those Obligations for the period ending March 31, 2018, subject 
to the terms of the July 2018 Letter. 

(e) November 1, 2018: The Bank sent a default letter dated November 1, 2018 to the 
Borrowers (the “November 1, 2018 Letter”) which advised the Borrowers that 
they were in default of certain Obligations (as such term is defined in the 
November 1, 2018 Letter) under the Credit Agreement. Pursuant to the November 
1, 2018 Letter, the Bank advised the Borrowers that, among other things, the 
Bank did not waive compliance of those Obligations and the Bank reserved the 
right to exercise the rights and remedies available to it. The defaults referred to in 
the November 1, 2018 Letter remain unremedied and ongoing and have not been 
waived by the Bank. 

(f) November 28, 2018: The Bank sent a default letter dated November 28, 2018 to 
the Borrowers (the “November 28, 2018 Letter”) which advised the Borrowers 
that they were in default of certain Obligations (as such term is defined in the 
November 28, 2018 Letter) under the Credit Agreement. Pursuant to the 
November 28, 2018 Letter, the Bank advised the Borrowers that, among other 
things, the Bank did not waive compliance of those Obligations and the Bank 
reserved the right to exercise the rights and remedies available to it. The defaults 
referred to in the November 28, 2018 Letter remain unremedied and ongoing and 
have not been waived by the Bank.  

(g) December 17, 2018: The Bank sent a default letter dated December 17, 2018 to 
the Borrowers (the “December 17, 2018 Letter”) which advised the Borrowers 
that they were in default of certain Obligations (as such term is defined in the 
December 17, 2018 Letter) under the Credit Agreement. Pursuant to the 
December 17, 2018 Letter, the Bank advised the Borrowers that, among other 
things, the Bank did not waive compliance of those Obligations and the Bank 
reserved the right to exercise the rights and remedies available to it. The defaults 
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referred to in the December 17, 2018 Letter remain unremedied and ongoing and 
have not been waived by the Bank.  

(h) December 19, 2018: The Bank sent a default letter dated December 19, 2018 to 
the Borrowers (the “December 19, 2018 Letter”) which advised the Borrowers 
that they were in default of certain Obligations (as such term is defined in the 
December 19, 2018 Letter) under the Credit Agreement. Pursuant to the 
December 19, 2018 Letter, the Bank advised the Borrowers that, among other 
things, the Bank did not waive compliance of those Obligations and the Bank 
reserved the right to exercise the rights and remedies available to it. The defaults 
referred to in the December 19, 2018 Letter remain unremedied and ongoing and 
have not been waived by the Bank.  

(i) December, 2018 – January, 2019: By correspondence dated December 27, 2018, 
the Bank made an additional credit facility of up to a maximum principal amount 
of $500,000 available to the Borrowers notwithstanding ongoing defaults under 
the credit arrangements (the “2018 December Temporary Bulge Facility”). A 
copy of this correspondence – which sets out the terms governing the usage and 
availability of this facility – is attached as Schedule H. Schedule H also includes 
correspondence with respect to certain short term extensions of these 
arrangements. The Borrowers defaulted under the terms of these arrangements as 
described in Recital H and as noted in the correspondence included in Schedule 
H. 

I. The Certus Automotive Group has incurred significant and unexpected costs, losses, 
delays and quality control problems associated with the development, construction and initial 
operations of its plant located in Queretaro, Mexico (the “Queretaro Plant”) which was opened 
in May, 2017, which have, among other things, given rise to a request, by the Certus Automotive 
Group, to the Bank, for, among other things, temporary: (i) additional credit availability in the 
form of the 2019 Temporary Bulge through increased allowance for inventory for credit 
margining purposes and (ii) deferment of the obligation to repay certain principal outstanding, all 
as more particularly described in the Financial Forecasts (as defined below in Recital P). The 
Certus Automotive Group represents and warrants to the Bank that: (i) there will be no further 
development and construction costs associated with the Queretaro Plant, except as specifically 
set out in the Financial Forecasts; and (ii) all losses and quality control problems associated with 
the Queretaro Plant have been permanently reduced to ordinary course consistent with industry 
standards, as provided for in the Financial Forecasts. 

J. By correspondence dated February 4, 2019 (the “February 4, 2019 Correspondence”) 
the Borrowers advised the Bank that the 2018 December Temporary Bulge was insufficient and 
that they required additional credit availability. The Borrowers also advised in the February 4, 
2019 Correspondence that, among other things, they needed the additional credit availability as a 
result of a large erosion of cash flow due to sudden customer cancellations of approximately 
US$1,200,000 and other restructuring costs required to secure refinancing. As a result of the 
information provided by Borrowers in the February 4, 2019 Correspondence, the Bank advised 
the Borrowers by correspondence dated February 5, 2019 that, among other things, the Bank had 
terminated the 2018 December Temporary Bulge Facility.  
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K. Notwithstanding the default relief and bulge credit facilities, previously provided by the 
Bank, the Loans to the Borrowers are in default and have been in default pursuant to the terms of 
the arrangements between the Bank and the Borrowers for many months.  

L. On February 7, 2019, the Bank: (i) issued a formal written demand for payment of the 
Obligations; and (ii) delivered a notice of its intention to enforce the Existing Security pursuant 
to Section 244 of the Bankruptcy and Insolvency Act to the Borrowers and Certus USA and KPI 
Michigan. Receipt of that demand and that notice is acknowledged by each of the Borrowers and 
Certus USA and KPI Michigan. Receipt of that demand and that notice is also acknowledged by 
each member of the Certus Automotive Group. 

M. By correspondence dated February 8, 2019, the Bank confirmed with the Borrowers the 
terms of the operating credit availability for each of the Borrowers pursuant to the existing Loan 
Agreements. 

N. Upon and subject to the terms of this Agreement, the Bank has agreed to provide the 
2019 Temporary Bulge credit facility.  

O. The Certus Automotive Group has engaged: (i) Alvarez & Marsal Canada, ULC 
(“Alvarez & Marsal”); (ii) Grant Thornton LLP (“Grant Thornton”); and (ii) Duff & Phelps 
LLP (“Duff & Phelps”) to provide various financial services with respect to the Certus 
Automotive Group and the individual companies within the Certus Automotive Group and to 
report through the Certus Automotive Group to the Bank. Each of Alvarez & Marsal, Grant 
Thornton and Duff & Phelps has provided and will as necessary provide further financial 
services in respect to the following: 

(a) Alvarez & Marsal will provide services with respect to the Wind-Down Plan (as 
defined  in section 7(d));  

(b) Grant Thornton will provide services with respect to the refinance program as 
more particularly described in Recital Q; and 

(c) Duff & Phelps will provide services with respect to the investment program and 
the divestiture program as more particularly described in Recital S. 

P. The Certus Automotive Group has prepared financial forcasts for the period from the 
week of February 22, 2019 through to the week of May 31, 2019, a copy of which forecasts are 
annexed hereto as Schedule G (the “Financial Forecasts”).  For greater certainty, the term 
“Financial Forecasts” in this Agreement:  (i) also includes financial forecasts contemplated by 
Section 7(g); (ii) shall measure the borrowing base of the Borrowers at all times during the 
period covered by the Financial Forecasts as such borrowing base is required to be measured 
under the terms of the Credit Agreement and the Loan Agreements which the Borrowers and the 
other members of the Certus Automotive Group have agreed to adhere to at all times; and (iii) 
shall measure all of the considerations described in Recital V. 

Q. Without limiting any of the provisions of either (i) the Financial Forecasts or (ii) the 
balance of the terms of this Agreement, each member of the Certus Automotive Group 
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specifically covenants, represents, warrants and agrees with the Bank as follows with respect to 
the period covered by the Financial Forecasts: 

(a) There will be no drawings on the operating facility provided by the Bank in 
excess of the amounts contemplated in the 2019 Temporary Bulge and all 
members of the Certus Automotive Group will adhere to the terms and conditions 
of this Agreement in all respects; 

(b) Except as may be reflected in Financial Forecasts, there will be no erosion in the 
value of the collateral over which the Bank holds a first ranking security interest 
as measured against the amount of the Obligations; and 

(c) In the event the Certus Automotive Group requires additional credit over and 
above the 2019 Temporary Bulge, the Bank shall not, and shall not be obligated 
to, under any circumstances provide such additional credit to the Certus 
Automotive Group. 

R. Each of the members of the Certus Automotive Group has requested that the Bank 
forbear from exercising its Enforcement Rights (as defined below) so as to allow the Certus 
Automotive Group to pursue a program (the “Refinancing Program”) whereby the Certus 
Automotive Group will seek alternative financing for the Certus Automotive Group so as to 
repay permanently all Obligations to the Bank, as contemplated in this Agreement. Each of the 
members of the Certus Automotive Group agrees in favour of the Bank that it will diligently 
pursue the Refinancing Program as more particularly described in Schedule L, including, without 
limitation, as follows:  

(a) As of the date of this Agreement, the Certus Automotive Group will have 
obtained one or more term sheets, outlining the terms under which one or more 
alternative lender(s) will provide financing to the Certus Automotive Group in an 
amount sufficient to repay permanently all Obligations to the Bank. The Certus 
Automotive Group will provide copies of all such term sheets to the Bank. 

(b) By no later than April 5, 2019, the Certus Automotive Group will have signed a 
binding credit agreement, on terms satisfactory to the Bank, acting reasonably, 
whereby an alternative lender will provide financing to the Certus Automotive 
Group in an amount sufficient to repay permanently all Obligations to the Bank, 
failing which the Wind-Down Plan (as hereinafter defined  in section 7(d) hereof) 
shall be prepared and delivered to the Bank within one week of April 5, 2019 . 

(c) The Certus Automotive Group shall report weekly to the Bank with respect to the 
status of the Refinancing Program, in accordance with Section 7(c). 

S. Each of the members of the Certus Automotive Group further agree that any Refinancing 
Program must be completed by May 1, 2019, failing which an Event of Default shall be deemed 
to have occurred under the Loan Agreements. 

T. In addition to the Refinancing Program, the Certus Automotive Group has advised the 
Bank that it will also pursue additional processes designed to gauge interest in: (i) the obtaining 
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of an investment in the Certus Automotive Group as more particularly described in Schedule I 
(the “investment program”); and (ii) the possibility of a sale of all or substantially all of the 
assets of the Certus Automotive Group as more particularly described in Schedule J (the 
“divestiture program”) and the Certus Automotive Group shall report weekly to the Bank  with 
respect to the status of the investment program and the divestiture program, in accordance with 
Section 7(c); provided, however, that it is expressly acknowledged and agreed by each member 
of the Certus Automotive Group, Rob and Jim that nothing in respect of either such investment 
program or divestiture program shall affect or qualify the obligations of the Certus Automotive 
Group to complete the Refinancing Program and to repay permanently all Obligations to the 
Bank, as contemplated in this Agreement (including, without limitation, Recital R). 

U. Each of the members of the Certus Automotive Group has agreed to observe all of the 
provisions of this Agreement, as applicable. In this Agreement all references (including all 
covenants, agreements, representations and warranties) to the Certus Automotive Group mean 
each member of the Certus Automotive Group, jointly and severally, and shall include reference 
to Rob and Jim and their companies as described in Recital D, provided however, that it is 
agreed that (i) while accordingly neither Rob nor Jim will ever seek to contest or oppose any 
such provision in this Agreement, the Bank will not bring an action against Rob or Jim if such a 
provision proves to be untrue solely on the basis of such provision being untrue if either Jim or 
Rob was not already liable in that regard prior to the entering into of this Agreement; and (ii) 
neither Rob nor Jim are personally liable for payment of any forbearance fees, Advisor fees or 
legal fees of the Bank. 

V. The Borrowers have requested that the Bank forbear from exercising its Enforcement 
Rights, as defined below, and to continue to make available the 2019 Temporary Bulge for a 
period extending through May 1 2019, upon and subject to the terms of this Agreement.  

W. Each of the members of the Certus Automotive Group has agreed that as a condition of 
the Bank agreeing to make the 2019 Temporary Bulge available to the Borrowers, the Bank and 
the Bank’s Advisor (as defined in Section 21) will need to be able to measure the working capital 
of the Certus Automotive Group on a weekly basis. In this regard, each of the members of the 
Certus Automotive Group agrees to, among other things, the following: 

(a) The 2019 Temporary Bulge is to fund the Borrowers’ current accounts receivable 
and inventory and not to fund losses; 

(b) The Borrowers are to provide the Bank and its Advisor on the Monday following 
each weekly period the accounts receivable and inventory balances, net of 
intercompany and contras for the Certus Automotive Group (the “Working 
Capital Calculation Methodology”); 

(c) During the Forbearance Period (as defined in Section 16 below), the Borrowers 
agree that any working capital surplus for the Certus Automotive Group, 
calculated using the Working Capital Calculation Methodology shall not be less 
than US$4,000,000; and 
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(d) To the extent that any working capital surplus for the Certus Automotive Group, 
calculated using the Working Capital Calculation Methodology, is less than 
US$4,000,000, the operating line shall be reduced by the same amount. 

X. Subject to Recital H, the Bank has not waived, and will not waive, any defaults or 
breaches by the Borrowers of the terms of the Loans, but rather has strictly reserved its rights and 
remedies under the Loans, the Existing Security and the Existing Guarantees and to enforce the 
Existing Security it holds and may hereafter be granted in respect of the Obligations 
(collectively, the “Enforcement Rights”). 

 

NOW THEREFORE this Agreement witnesses that in consideration of the mutual covenants 
herein contained and the sum of $10.00 and other good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged by each of the parties, the parties agree as 
follows: 

ACKNOWLEDGMENTS/AGREEMENTS 

1. Each of the members of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledges and agrees in favour of the Bank that:  

(a) the facts as set out in the recitals to this Agreement (the “Recitals”) are true and 
accurate in all respects and the Recitals form an essential part of this Agreement 
in all respects; 

(b) as at the close of business on the 26 day of February, 2019, the aggregate 
principal amount of the Borrowers’ borrowings under the Loans, exclusive of 
interest, expenses and charges, are as set out in Schedule A and such amounts, 
together with the balance of the Obligations, remain owing to the Bank; 

(c) each of the documents comprising the Existing Security is valid, binding and 
enforceable in accordance with its terms; 

(d) each of the Existing Guarantees is valid, binding and enforceable in accordance 
with its terms; 

(e) except as provided in this Agreement the Bank is in a position to enforce the 
Existing Security and the Existing Guarantees and to pursue all rights and 
remedies, including its Enforcement Rights, with respect to the Obligations as it 
may deem appropriate; and 

(f) except as provided in this Agreement, the Bank (either by itself or through its 
employees or agents) has made no promises, nor has it taken any action or 
omitted to take any action, that would constitute a waiver of its rights to enforce 
the Existing Security and the Existing Guarantees and to pursue its rights and 
remedies, including its Enforcement Rights, in respect of the Obligations or that 
would estop it from so doing. 
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2. Each of the members of the Certus Automotive Group jointly and severally 
acknowledges and agrees in favour of the Bank that: 

(a) the Existing Security for the Loans owing to the Bank has not been discharged, 
varied, waived or altered (except to the extent, if any, set out herein) and that the 
Existing Security is valid, binding upon and is enforceable against each of the 
members of the Certus Automotive Group, as applicable, in accordance with the 
terms thereof; and 

(b) the Existing Guarantees are in full force and effect and are valid, binding and 
enforceable against each of the members of the Certus Automotive Group, as 
applicable, in accordance with the respective terms thereof. 

3. None of the members of the Certus Automotive Group dispute their respective liability to 
repay the Obligations, the Loans and/or the amounts they have guaranteed, on any basis 
whatsoever and each such member of the Certus Automotive Group acknowledges and 
agrees in favour of the Bank that it has no claims for set-off, counterclaim or damages on 
any basis whatsoever against the Bank or any of its directors, officers, employees, 
representatives and agents. 

4. Each of the members of the Certus Automotive Group acknowledges and agrees that its 
respective liability to repay the Obligations, the Loans and/or the amounts it has 
guaranteed shall not be reduced, released, diminished or in any manner affected by the 
terms of this Agreement, the performance of the terms in this Agreement, the Bank’s 
agreement to forbear and any actual forbearance by the Bank in the exercise of its rights 
and remedies, including its Enforcement Rights, against the Borrowers and under the 
Existing Security. 

5. Each of the members of the Certus Automotive Group, Rob and Jim acknowledges and 
agrees that they have no causes of action, disputes or claims against the Bank and the 
Bank’s directors, officers, employees, representatives and agents and hereby jointly and 
severally releases and discharges the Bank and its directors, officers, employees, 
representatives and agents, from and against all claims, set-offs, counterclaims, damages 
and demands that they may have against the Bank or any such parties arising to the date 
of this Agreement out of any action or omission of the Bank or for any other reason 
whatsoever.  

6. Each of the members of the Certus Automotive Group expressly jointly and severally 
confirms and agrees in favour of the Bank that the indebtedness set out in Schedule E 
owed by the members of the Certus Automotive Group and any security held by it in 
support of any such indebtedness is strictly and fully postponed and subordinated to and 
in favour of the Bank in all respects (and that, without limitation, no payments of any 
kind are to be made to either Rob or Jim in respect of such indebtedness while any 
Obligations are outstanding). Each of the members of the Certus Automotive Group 
jointly and severally covenants, represents and warrants in favour of the Bank that there 
is not (and will not be during the Forbearance Period) any tooling or equipment or other 
assets of any nature used in the business of any of the members of the Certus Automotive 
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Group or located in any of the locations described in Schedule D which is not owned 
exclusively and without restriction by one or more members of the Certus Automotive 
Group other than solely as set out in Schedule K. 

COVENANTS, REPRESENTATIONS AND WARRANTIES 

7. During the Forbearance Period (as defined in Section 16 below), each of the members of 
the Certus Automotive Group jointly and severally covenants and agrees with the Bank 
as follows: 

(a) Each of the members of the Certus Automotive Group shall adhere to all existing 
financial and other covenants in the Loan Agreements and this Agreement, 
including all covenants, representations and warranties contained in the Recitals. 
provided that it is understood and agree that with respect to the Loan Agreements, 
the Certus Automotive Group will not comply with (i) the Debt Service Coverage 
ratio covenant, (ii) the Funded Debt to EBITDA covenant, or (iii) the borrowing 
base coverage obligation. 

(b) The Certus Automotive Group shall carry out its business in compliance with, and 
shall stay within the overall operational financial results contemplated in, the 
Cash Flow Forecast. It is expressly acknowledged and agreed by the Certus 
Automotive Group that the additional credit availability shall not exceed the 2019 
Temporary Bulge at any time by any amount. The Bank may choose (without 
notice of any kind) not to honour any cheques or wires which, if honoured, would 
cause the borrowings of the Certus Automotive Group to exceed the level 
contemplated in the Financial Forecasts. For greater certainty, and 
notwithstanding any other provision herein, it is expressly acknowledged and 
agreed that it shall be an Event of Default if the additional credit availability shall 
exceed the 2019 Temporary Bulge at any time by any amount. 

(c) On a weekly basis, the Certus Automotive Group shall report to the Bank as to the 
status of each of: (i) the Refinancing Program, (ii) the investment program and 
(iii) the divestiture program. Without limitation, such reports shall include a 
report with respect to compliance with each milestone step contemplated in 
Schedule I, Schedule J and Schedule L. 

(d) The Borrower shall present to the Bank a detailed orderly wind-down plan (the 
“Wind-Down Plan”), for consideration by the Bank working with the Advisor, 
with respect to the Certus Automotive Group at the earlier of: (i) April 12, 2019, 
if a definitive Credit Agreement in connection with a Refinancing Program has 
not been executed and delivered to the Bank by April 5, 2019; or (ii)  April 22, 
2019, if the Bank is not satisfied by April 15, 2019 that a Refinancing Program 
has sufficiently progressed such that the Bank is satisfied that all Obligations will 
be repaid by May 1, 2019, provided that there have been no earlier defaults. The 
Wind-Down Plan shall be prepared with the full participation of Alvarez & 
Marsal. Such orderly Wind-Down Plan shall address all relevant considerations, 
including: 
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(i) maximization of value of all assets of the Certus Automotive Group; 

(ii) communications with direct customers and original equipment 
manufacturers; 

(iii) an operational program; 

(iv) a sales program; 

(v) accommodation agreements with customers and original equipment 
manufacturers; and 

(vi) cash flow forecasts. 

For greater certainty, neither the Certus Automotive Group nor Alvarez & Marsal 
shall be required to discuss the Wind-Down Plan with any of its customers, 
suppliers or other stakeholders in advance of delivering it to the Bank.   

(e) Within ten (10) business days after the end of each month during the term of the 
Forbearance Period (as such term is defined in Section 16), the Certus 
Automotive Group will deliver the following information for the Certus 
Automotive Group to the Bank: 

(i) a monthly aged listing of accounts receivable by entity; and  

(ii) a compliance certificate in the form attached hereto as Schedule F. 

(f) No payments of principal, interest or other amounts shall be paid, directly or 
indirectly, to any of: 

(i) Banco Nacional De Comercio Exterior (“Banco Mexico”), except for 
regularly scheduled interest payments provided for in the Financial 
Forecasts;; 

(ii) Rob or any company controlled, directly or indirectly, by Rob, except for 
expense reimbursements incurred in the ordinary course of business; and 

(iii) Jim or any company controlled, directly or indirectly, by Jim, except for 
expense reimbursements incurred in the ordinary course of business.  

(g) On a bi-weekly basis, the Certus Automotive Group shall provide the Bank with a 
cash flow projection through May 31 2019, which has been reviewed by the 
Advisor, on terms satisfactory to the Bank, acting reasonably. 

8. The Certus Automotive Group undertakes and agrees that it shall provide (or cause to be 
provided) to the Bank, in form and substance satisfactory to the Bank, the following 
material, on or prior to the dates indicated: 
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(a) By no later than the 25nd day of March, 2019, Certus Mexico shall have provided 
evidence of insurance coverage with respect to all of its real and personal property 
located in Mexico, including the Queretaro Plant, in form and content satisfactory 
to the Bank whereby among other things: 

(i) such insurance coverage shall include property coverage and business 
interruption insurance; 

(ii) such insurance coverage shall recognize the interest of the Bank in such 
assets ahead of any other creditors, whether as loss payee or assignee; and 

(iii) the insurer shall have confirmed to the Bank that it recognizes the interest 
of the Bank pursuant to Section 8(a)(ii) and that such insurance coverage 
is in good standing in all respects and cannot be cancelled without at least 
twenty (20) days’ prior written notice to the Bank in accordance with 
Section 27. 

(b) By no later than the 25nd day of March, 2019, the Bank shall have received 
confirmation from Export Development Corporation (“EDC”) that:  

(i) it approves this Agreement; and 

(ii) it continues to have coverage (including for greater certainty, coverage 
that has been supplemented or increased, including the increase in 
insurance coverage pursuant to a certain coverage certificate effective 
September 1, 2018), in favour of the Bank, with respect to the following 
loan documents: 

(A) Limited Guarantee of Advances in the amount of 10,000,000 
issued by EDC, in favour of Certus Canada; and 

(B) Assignment of EDC Insurance, issued by Certus Canada and KPI 
Canada.  

(c) By  no later than 25nd day of March, 2019, the following members of the Certus 
Automotive Group shall provide the following additional security: 

(i) Certus Mexico and RMH Inc. shall each provide a guarantee in favour of 
the Bank guaranteeing the Obligations of Certus Canada and KPI Canada, 
including all the Loans and all present and future indebtedness, fees, 
expenses and other liabilities direct or indirect or contingent, on the 
Bank’s standard form for guarantees; 

(ii) KC shall provide a guarantee in favour of the Bank guaranteeing the 
Obligations of Certus Canada and KPI Canada, including all the Loans 
and all present and future indebtedness, fees, expenses and other liabilities 
direct or indirect or contingent, on the Bank’s standard form for 
guarantees (collectively, the “KC Guarantee”). In support of the KC 
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Guarantee, KC shall execute a pledge agreement in favour of the Lender, 
pursuant to which KC will pledge all of the issued and outstanding shares 
of Certus Canada held by KC to the Bank; and 

(iii) KCII shall provide a guarantee in favour of the Bank guaranteeing the 
Obligations of Certus Canada and KPI Canada, including all the Loans 
and all present and future indebtedness, fees, expenses and other liabilities 
direct or indirect or contingent, on the Bank’s standard form for 
guarantees (collectively, the “KCII Guarantee”).  

9. Each of the members of the Certus Automotive Group, as applicable, jointly and 
severally covenants and agrees with the Bank not to declare or pay any dividends, repay 
any shareholder loan or make any other payment to any person with whom it does not 
deal at arm’s length (as such term is defined in the Income Tax Act (Canada)). 

10. Each of the members of the Certus Automotive Group jointly and severally covenants 
and agrees with the Bank to keep current at all times, all remittances required to be made 
by it for taxes owed to federal, provincial and municipal governments, including, without 
limitation, realty taxes, business taxes, monies owed in respect of source deductions for 
contributions pursuant to the Canada Pension Plan, Employment Insurance Act (Canada) 
and Income Tax Act (Canada), and in respect of Goods and Services Tax and Retail Sales 
Tax and each of them shall provide, upon request of the Bank or its Advisor, evidence in 
writing of such payments, satisfactory to the Bank acting reasonably. Each of the 
members of the Certus Automotive Group represents and warrants to the Bank that no 
such amounts are in arrears at this time other than in the ordinary course of business 
consistent with past practice. 

11. Each of the members of the Certus Automotive Group jointly and severally covenants 
and agrees with the Bank to reimburse the Bank at the conclusion of the Forbearance 
Period for all out-of-pocket expenses (including all of the Bank’s reasonable legal 
expenses) that the Bank has incurred or will incur arising out of its dealings with each of 
the members of the Certus Automotive Group and in the protection, preservation and 
enforcement of the Existing Security and all additional security (the “Additional 
Security”) provided in accordance with this Agreement, including the preparation of this 
Agreement. Until paid, such expenses shall be secured by the Existing Security and 
Additional Security. Notwithstanding the foregoing, it is acknowledged and agreed that 
through the date of execution herein the Bank's legal fees and expenses shall not exceed 
$154,000. 

12. Each of the members of the Certus Automotive Group jointly and severally covenants 
and agrees with the Bank, as a condition of it entering into this Agreement: (a) to pay all 
fees outlined in the Loan Agreements, and (b) to pay the Bank a one-time administrative 
fee of $50,000 (the “Fee”) to partially reimburse the Bank with respect to the time 
expended by the Bank with respect to negotiating this Agreement and administering the 
accounts of the Certus Automotive Group.  The Fee shall be fully earned on the signing 
of this Agreement and payable at the end of the Forbearance Period. Until paid, the Fee 
shall be secured by the Existing Security and Additional Security.  
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13. Each of the members of the Certus Automotive Group covenants that it will maintain in 
full force and effect its existing insurance coverage and shall provide evidence to the 
Bank, within ten (10) business days of the execution of this Agreement, in form and 
content satisfactory to the Bank, that  

(a) such insurance coverage is in good standing; 

(b) that the interest of the Bank in such insurance coverage has been recognized by 
the insurer; and 

(c) that such insurance coverage cannot be cancelled without at least twenty (20) 
days’ prior written notice to the Bank in accordance with Section 27. 

14. Each of the members of the Certus Automotive Group will not, without the prior express 
written approval of the Bank, (a) reorganize its corporate structure or amalgamate, (b) 
issue or redeem any shares, whether to employees or otherwise, or (c) transfer funds 
from one corporate entity to the other except for transfers in the ordinary course of 
business and consistent with past practice. 
 

REPAYMENT OF OBLIGATIONS / CONTINUED AVAILABILITY OF LOANS 

15. All terms and conditions of all existing agreements between each of the members of the 
Certus Automotive Group and the Bank (including such terms and conditions as are 
provided for in the Loan Agreements) shall continue in full force and effect, save and 
except as amended by this Agreement and, in accordance with Section 36, to the extent 
that any provisions of the Loan Agreement are inconsistent with this Agreement, this 
Agreement shall prevail, provided that it is understood and agreed that with respect to the 
Loan Agreements, the Certus Automotive Group will not comply with (i) the Debt 
Service Coverage ratio covenant, (ii) the Funded Debt to EBITDA covenant, or (iii) the 
borrowing base coverage obligation. 

16. Upon and subject to the terms of this Agreement, the Bank will continue to make the 
Loans available to the Borrowers and will forbear from exercising its Enforcement Rights 
from this date to and including an Event of Default hereunder, or 3 o’clock on the 1st of 
May 2019 (the “Forbearance Period”) on the following basis: 

(a) the Loans remain payable on demand (subject to the Forbearance Period); 

(b) interest on the Borrowings of the Loans will be at 7.5% per annum (the “Interest 
Rate”);  

(c) provided the Borrowers are not in default under the Loan Agreement or this 
Agreement, no principal payments on the Loans will be made on in respect of the 
amounts due in or around March 1, 2019 and April 1, 2019; and 

(d) Upon expiry of the Forbearance Agreement, the Borrowers shall pay principal 
together with interest at the Interest Rate on the borrowings under the Loans. 
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17. Each of the members of the Certus Automotive Group acknowledges and agrees with the 
Bank that notwithstanding the entering into of this Agreement, nothing contained herein 
or in any agreement with the Bank referred to herein shall have the effect of changing the 
nature of any part of the Loan Obligations of each of the members of the Certus 
Automotive Group from demand facilities (subject to the Forbearance Period) nor of 
obligating the Bank to extend the Forbearance Period. 

18. Other than the continued availability of the Loans during the Forbearance Period, each of 
the members of the Certus Automotive Group acknowledge that the Bank has not agreed 
and is not obligated to extend any further or additional credit to any member or members 
of the Certus Automotive Group, whether during or after the conclusion of the 
Forbearance Period.  

EVENTS OF DEFAULT 

19. The occurrence of any one or more of the following events shall constitute an event of 
default (an “Event of Default”) under this Agreement, provided that, other than with 
respect to an event of default under paragraphs (a) and (m) below, the Bank has provided 
written notice to the Certus Automotive Group and such event of default shall remain 
uncured for two (2) business days following the receipt of such notice: 

(a) if any of the members of the Certus Automotive Group shall fail to repay the 
Bank any amount owing under this Agreement on the applicable due date; 

(b) if any of the members of the Certus Automotive Group fails to provide any 
reports, certificates, information or materials required to be supplied pursuant to 
the Loan Agreements or any security instrument or this Agreement; 

(c) if any representation or warranty provided to the Bank (herein or otherwise) by 
any of the members of the Certus Automotive Group was incorrect in a material 
respect when made or becomes incorrect;  

(d) if any of the members of the Certus Automotive Group fails to perform or comply 
with any of their respective covenants or obligations contained in the Loan 
Agreements, this Agreement or any other agreement or undertaking made 
between them and the Bank 

(e) if any of the members of the Certus Automotive Group fails to perform or comply 
with any of their respective covenants or obligations in the Loan Agreements or in 
any other agreement or undertaking made between them and the Bank, save and 
except any breach of such covenants or obligations existing as of the date of this 
Agreement and of which the Bank has knowledge;  

(f) if any of the members of the Certus Automotive Group, as applicable, ceases to 
carry on its business, becomes insolvent (as defined in the Bankruptcy and 
Insolvency Act (Canada), commits an act of bankruptcy, makes an assignment for 
the benefit of creditors, or makes a proposal under the Bankruptcy and Insolvency 
Act (Canada) or the Companies’ Creditors Arrangement Act; petitions or applies 
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to any tribunal for the appointment of any receiver, trustee or similar liquidator 
for it or any of its property; if any receiver, trustee, manager, consultant, 
liquidator or similar party is appointed in respect of it or any of its property; if a 
petition is filed against it in bankruptcy; or if any proceeding is commenced by it 
relating to it or to any portion of its property under any law relating to 
reorganization, arrangement or readjustment of debts, dissolution or winding-up;  

(g) If the EDC coverage with respect to the Loan Arrangements is terminated or 
reduced in any way; 

(h) if a default occurs under any agreements with either of Banco Mexico or Toshiba 
Equipment Finance and/or if any one or more of Banco Mexico or Toshiba 
Equipment Finance take any steps to enforce security against any property of any 
of the members of the Certus Automotive Group; 

(i) without limiting the provisions of subsection 19(g) if any person takes possession 
of any property of any of the members of the Certus Automotive Group by way of 
or in contemplation of enforcement of security, or a distress or execution or 
similar process is levied or enforced against any property of any of the members 
of the Certus Automotive Group; 

(j) if a final judgment or decree for the payment of money is obtained or entered 
against an Obligor by any person;  

(k) if any of the members of the Certus Automotive Group takes any steps to 
challenge the validity or enforceability of the Existing Security, the Additional 
Security, the Existing Guarantees or this Agreement or any parts thereof;  

(l) if any of the Existing Security, Existing Guarantees, Additional Security or 
Additional Guarantees ceases to constitute a valid and perfected security interest 
against the assets secured thereby, ranking first in priority (or such other priority 
ranking as expressly agreed to in writing by the Bank);  

(m) if, in the Bank’s unfettered discretion, a material adverse change, financial or 
otherwise, occurs in the business, affairs or conditions of any of the members of 
the Certus Automotive Group which causes the Bank to believe in good faith and 
on reasonable grounds that it is or is about to be unsecured or that its position will 
worsen.   

CROSS-DEFAULT 

20. A default under the Loan Agreements, the Existing Security, the Additional Security or 
any other credit arrangements between the Borrowers and the Bank shall constitute a 
default under all Loan Agreements, the Existing Security, the Additional Security and 
any other credit arrangements between the other Borrowers and the Bank, and vice versa. 
A default under the obligations of either Borrowers with Banco Mexico shall constitute a 
default under the Loan Agreements, the Existing Security, the Additional Security and 
any other credit arrangements with the Borrowers and the Bank. 
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APPOINTMENT OF ADVISOR (DELOITTE RESTRUCTURING INC.) 

21. It is acknowledged and agreed by each member of the Certus Automotive Group, Rob 
and Jim that the Bank has engaged Deloitte Restructuring Inc. as a financial consultant to 
the Bank (the “Advisor”) and, with respect to the appointment of any such Advisor, each 
of the members of the Certus Automotive Group, Rob and Jim agrees that (in addition to 
such further terms of its appointment as such Advisor may require) without limitation: 

(a) Upon reasonable advance notice to, or arrangement with the Borrowers, the 
Advisor shall have reasonable access to the books, records, information (however 
stored), facilities, properties, assets and premises of the Borrowers during and 
after the Borrowers’ regular business hours. 

(b) Each of the members of the Certus Automotive Group shall answer fairly, fully 
and to the best of its ability, all of the Advisor’s inquiries regarding the 
Borrowers, and it shall provide the Advisor with any information that the Advisor 
may reasonably request with respect to the business, affairs, property and assets of 
each of the members of the Certus Automotive Group and, in particular, with 
respect to any efforts to sell same. 

(c) The Advisor may copy or take extracts from any books, records, information 
(however stored) or other documents to which the Advisor is entitled access 
hereunder and may make inquiries  of the Certus Automotive Group regarding 
any of the customers and creditors of each of the members of the Certus 
Automotive Group. 

(d) The Advisor will have no managerial capacity with respect to each of the 
Borrowers and will assume no decision-making responsibilities. 

(e) The Advisor’s reasonable professional fees and expenses incurred during the 
course of this engagement shall be paid by the Borrowers at the end of the 
Forbearance Period.  Until paid, the Advisor's fees and expenses shall be secured 
by the Existing Security.  . The fees and costs of the Advisor for the period from 
February 1, 2019 through February 28, 2019 shall not exceed $43,335.48 
including HST. Fees for the ongoing weekly review and reporting subsequent to 
February 28, 2019, and as contemplated in the Forbearance Agreement are 
estimated to be $4,000 per week not including disbursements and HST.  

(f) The Bank may disclose to the Advisor any information it has, now or at any time 
in the future during the course of the Advisor’s engagement by the Bank, 
hereunder or otherwise, concerning each of the members of the Certus 
Automotive Group and their business, affairs, property and assets. 

(g) (Without limiting any other provision of this Section 21) the Advisor shall be 
provided with: 

(i) weekly cash receipts; 
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(ii) weekly detailed accounts receivable listing aged sub ledgers; 

(iii) weekly detailed accounts payable listing aged sub ledgers; 

(iv) bi-weekly cash flow forecasts; 

(v) a weekly schedule of closing bank balances of all accounts, together with 
copies of supporting bank statements; 

(vi) weekly detailed statement of expenditures, including all cash 
disbursements; 

(vii) within  ten (10) business days of month-end, the Advisor shall be provided 
with: 

(A) a consolidated Borrowing Base with supporting sub ledgers; and 

(B) interim financial reporting (unconsolidated). 

(viii) such other available information identified by the Advisor, acting 
reasonably, 

for each member of the Certus Automotive Group no less often than once a week 
(except for (vii) which is to be delivered once per month). 

The above documentation will be provided to the Advisor all with a view to 
allowing the Bank to be satisfied that there is no erosion of the value of the 
Existing Security,  the Additional Security or the Borrowing Base in support of 
the Loans.  

(h) The Advisor shall be provided with all information necessary to evaluate the 
terms and considerations described in Recital W. 

(i) The Advisor may be a receiver as contemplated by Section 22. 

CONCLUSION OF FORBEARANCE PERIOD 

22. Upon the occurrence of an Event of Default or otherwise at the expiration of the 
Forbearance Period, subject to applicable law, the Bank may, but is not required to, 
demand payment of the Obligations and enforce the Existing Security and the Additional 
Security and pursue all rights and remedies that it may have (including pursuant to the 
Existing Guarantees) in connection with each of the members of the Certus Automotive 
Group, as it deems appropriate, including, without limitation, the appointment of a 
receiver, or a receiver and manager.  Each member of the Certus Automotive Group 
hereby acknowledges and consents to the appointment of such receiver or receiver and 
manager as the Bank shall deem appropriate, whether privately or by Court appointment, 
to the full extent permissible by law.  In the event of the enforcement by the Bank of the 
Existing Security and the Additional Security, each of the members of the Certus 
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Automotive Group agree to cooperate with and fully assist the Bank or any receiver or 
receiver and manager appointed at the instance of the Bank in the enforcement of the 
Existing Security and Additional Security and the realization of the collateral subject 
thereto.  It is further acknowledged and agreed by each member of the Certus Automotive 
Group that upon the occurrence of an Event of Default or otherwise at the expiration of 
the Forbearance Period, the Bank may, but is not required to, set off any of the 
Obligations and seize any funds held by any member of the Certus Automotive Group 
with the Bank. 

23. In the event that the Bank does not take steps to enforce the Existing Security and the 
Additional Security immediately upon the conclusion of the Forbearance Period, any 
continued actual forbearance by the Bank shall not constitute or be deemed or implied to 
be a waiver of (a) the Bank’s rights to enforce the Existing Security and the Additional 
Security in the Bank’s sole discretion at any time after the conclusion of the Forbearance 
Period, or, (b) any Event of Default which gave rise to the conclusion of the Forbearance 
Period. 

GENERAL 

24. All capitalized terms used in this Agreement but not defined herein shall have the 
meaning ascribed thereto in the Credit Agreement. 

25. Each of the members of the Certus Automotive Group hereby releases and discharges the 
Bank in respect of any loss that it may suffer or any other claim of any nature that it may 
have as a result of the Bank being asked to respond to any credit enquiry concerning any 
of the members of the Certus Automotive Group made by any other bank, financial 
institution or any other party. 

26. Without prejudice to any other method of giving notice, any notice required or permitted 
to be given to a party pursuant to this Agreement shall be conclusively deemed to have 
been received by such party on the same day as the delivery of the notice by prepaid 
private courier or the sending of the notice by email during regular business hours at his, 
her or its address noted in the following section of this Agreement. Any party may 
change his, her or its address for service by notice given in the foregoing manner.  

27. The address information for the parties is as follows: 

(a) for each of the members of the Certus Automotive Group, Rob and/or Jim (and 
their companies as described in Recital D): 

Certus Automotive Inc.  
510-3300 Bloor Street West (West Tower) 
Toronto, Ontario  M8X 2X2 
 
Attention: Rob Mollenhauer 
Email:  rmoll@certusauto.com 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



   

 
 

 
- 23 - 

 
37873158.9 

with a copy to: 

Bennett Jones LLP 
First Canadian Place 
100 King Street West, Suite 3400 
Box 130 
Toronto, Ontario  M5X 1A4 

Attention: Sean Zweig 
Email:  zweigs@bennettjones.com  

(b) for the Bank: 

TD Bank 
TD Bank Tower 
66 Wellington Street West 
39th Floor 
Toronto, Ontario  M5K 1E9 
 
Attention: Jeffrey Swan 
Email:  jeff.swan@td.com 

 

with a copy to: 

Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
Box 1011 
Toronto, Ontario  M5H 3S1 
 
Attention: Jeffrey Carhart 
Email:  jcarhart@millerthomson.com 

The parties are entitled to rely upon the accuracy of the names and addresses set out 
herein unless and until notice of change shall be received by each party. 

28. Each of the members of the Certus Automotive Group, Rob and Jim acknowledge that 
time is of the essence of this Agreement. All obligations, agreements, covenants, 
representations and warranties of the Certus Automotive Group and/or members of the 
Certus Automotive Group provided for in this Agreement shall be deemed to be made on 
a joint and several basis.  In this Agreement, the term “business day” means a day which 
is not a Saturday, Sunday or a statutory holiday in the Province of Ontario. In the event 
that any action, step or proceeding contemplated by this Agreement is scheduled to occur 
on a day which is not a business day, then the action or step or proceeding shall instead 
be required to occur on the next following business day, provided that for greater 
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certainty, any notice shall be deemed to have been received in accordance with Section 
27 regardless of whether it is sent on a business day. 

29. Each of the members of the Certus Automotive Group agree to promptly do, make, 
execute and deliver all such further acts, documents and instruments as the Bank may 
reasonably require to allow the Bank to enforce any of its rights under this Agreement 
and to give effect to the intention of this Agreement. 

30. This Agreement shall be governed by the laws of the Province of Ontario and the laws of 
Canada applicable therein. All references in this Agreement to currency are to U.S. 
currency unless expressly stated otherwise. 

31. For the purpose of all legal proceedings, this Agreement will be deemed to have been 
performed in the Province of Ontario and the Courts of the Province of Ontario will have 
jurisdiction to entertain any action arising under this Agreement.  Each of the parties to 
this Agreement irrevocably attorns to the jurisdiction of the Courts of the Province of 
Ontario and waives any objection to venue or any claim of inconvenient forum. 

32. If any provision of this Agreement shall be deemed by any court of competent 
jurisdiction to be invalid or void, the remaining provisions shall remain in full force and 
effect. 

33. This Agreement shall be binding upon and shall enure to the benefit of the parties hereto 
and their respective heirs, executors, administrators, successors and assigns. 

34. Words importing the singular include the plural and vice-versa, and words importing 
gender include all genders unless the context expressly otherwise requires. The headings 
contained in this Agreement are for convenience only and shall not affect the 
interpretation of this Agreement.  

35. This Agreement constitutes the entire agreement of the parties relating to the subject 
matter hereof and may not be amended or modified except by written consent executed 
by all parties. No provision of this Agreement shall be deemed waived by any course of 
conduct unless such waiver is in writing and signed by all parties, specifically stating that 
it is intended to modify this Agreement. In the event of an express conflict between the 
terms and conditions of this Agreement and the terms and conditions of any of the Credit 
Agreement, Loan Agreements, the Existing Security, the Additional Security, the 
Existing Guarantees or the Additional Guarantees, the terms and conditions of this 
Agreement shall govern to the extent necessary to resolve such conflict. There are no 
representations, warranties or undertakings between the parties hereto with respect to the 
subject matter hereof other than as set out in this Agreement (and the Existing Security, 
the Existing Guarantees and other documentation ancillary hereto which term shall 
include Additional Guarantees and Additional Security). 
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36. This Agreement may be executed in any number of counterparts, all of which shall, 
collectively, constitute one Agreement. This Agreement may be executed and delivered 
by any of the parties by transmitting to the other a copy of this Agreement (executed by 
such delivering party) by email or similar means of electronic communications, and 
delivery in that manner by a party shall be binding upon such party. 

37. Each of the members of the Certus Automotive Group, Rob and Jim hereby 
acknowledges they have reviewed the Agreement in its entirety with legal counsel prior 
to executing this Agreement. 

[signature pages to follow] 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



 R.I.M

 R.I.M
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SCHEDULE A 

DESCRIPTION OF LOANS 

(As at March 19, 2019) 

Facility 
Loan 
Number Currency Credit Limit Balance 

Accrued 
Interest 

Total Principal 
and Interest 

Operating 
Line –  

7312182-
1728 USD $17,074,637.00  $17,496,149.98  $68,938.80  $17,565,088.78  

EDC EGP 
Term 
Loan   

9233741-
08-1728 CAD $1,861,893.75  $1,861,893.75  $4,797.56  $1,866,691.31  

EDC EGP 
Term 
Loan   

9233741-
10-1728 CAD $886,009.00  $886,009.00  $2,282.99 $888,291.99  

EDC EGP 
Term 
Loan   

9233741-
11-1728 CAD $1,392,772.80  $1,392,772.80  $3,588.77  $1,396,61.57  

EDC EGP 
Term 
Loan   

9233741-
15-1728 CAD $1,127,751.24  $1,127,751.24  $4,129.42  $1,131,880.66  

EDC EGP 
Term 
Loan  

9233741-
16-1728 CAD $1,310,606.89  $1,310,606.89  $4,798.98  $1,315,405.87  

Total (CAD) $6,579,033.68  $6,579,033.68  $19,597.72  $6,598,631.40  

Total (USD) $17,074,637.00  $17,496,149.98 $68,938.80  $17,565,088.78  
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SCHEDULE B 

EXISTING SECURITY 

 

Date of Security Document: Copy attached to PPSA registration – signature page with date 
is missing. 

Issued By: Certus Canada 

Description: General Security Agreement 
 

Date of Security Document: March 29, 2011 

Issued By: KPI Canada 

Description: General Security Agreement 
 

Date of Security Document: March 30, 2011 

Issued By: KPI Canada 

Description: Assignment of Life Insurance on Robert Mollenhauer in the 
amount of $4,000,000 

 

Date of Security Document: May 7, 2013 

Issued By: Certus US 

Description: UCC Security Agreement 
 

Date of Security Document: March 7, 2013 

Issued By: KPI Michigan 

Description: UCC Security Agreement 

 

Date of Security Document: April 18, 2018 

Issued By: Certus Canada 

Description: Non-Possessory Pledge Over Assets held in Mexico 
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Date of Security Document: December 20, 2016 

Issued By: Certus Canada 

Description: Stock Pledge Agreement in respect to certain stock owned by 
Certus Canada in Certus Mexico. 

 

Date of Security Document: April 18, 2018 

Issued By: Certus Mexico 

Description: Non-Possessory Pledge Over Assets held in Mexico 
 

Date of Security Document: December 20, 2016 

Issued By: RHM Inc. 

Description: Stock Pledge Agreement in respect to certain stock owned by 
RMH Inc. in Certus Mexico. 

 

Date of Security Document: February 21, 2019 

Issued By: Jim 

Description: Assignment of Term Deposits and Credit Balances 
 

Date of Security Document: February 21, 2019 

Issued By: Rob 

Description: Assignment of Term Deposits and Credit Balances 
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SCHEDULE C 

EXISTING GUARANTEES 

Canadian Guarantees 

Date of Guarantee: May 7, 2013 

Issued By: KPI Canada 

Indebtedness Guaranteed: Obligations of Certus Canada to the Bank 

Principal Limited: Unlimited 

Governing Law Laws of the Province of Ontario and the laws of Canada 
applicable therein 

 

Date of Guarantee: May 7, 2013 

Issued By: Certus Canada 

Indebtedness Guaranteed: Obligations of KPI Canada to the Bank 

Principal Limited: Unlimited 

Governing Law Laws of the Province of Ontario and the laws of Canada 
applicable therein 

 

Date of Guarantee: March 29, 2011 

Issued By: KPI Michigan 

Indebtedness Guaranteed: Obligations of KPI Canada to the Bank 

Principal Limited: Unlimited 

Governing Law Laws of the Province of Ontario and the laws of Canada 
applicable therein 

 

Date of Guarantee: February 21, 2019 

Issued By: Rob and Jim 

Indebtedness Guaranteed: Obligations of Certus Canada and KPI Canada 

Principal Limited: Limited to the amount of US$850,000 

Governing Law Laws of the Province of Ontario and the laws of Canada 
applicable therein 
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US Guarantees 

Date of Guarantee: May 7, 2013 

Issued By: Certus US 

Indebtedness Guaranteed: Obligations of Certus Canada to the Bank 

Principal Limited: Unlimited  

Governing Law Laws of the State of New York 
 

Date of Guarantee: December 31, 2014 

Issued By: Certus US 

Indebtedness Guaranteed: Obligations of KPI Canada to the Bank 

Principal Limited: Unlimited 

Governing Law Laws of the State of New York 
 

Date of Guarantee: December 31, 2014 

Issued By: KPI Michigan 

Indebtedness Guaranteed: Obligations of Certus Canada to the Bank 

Principal Limited: Unlimited  

Governing Law Laws of the State of New York 
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SCHEDULE D 

SHARE OWNERSHIP STRUCTURE 
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Schedule D – continued – 

1. KPI Canada operates a joint venture with Xin Point Holdings Ltd a Chinese based 
manufacturer.  

2. RIM operates the Auburn Hills office from premises which are leased by RIM and 
located at 1377 Atlantic Blvd, Auburn Hills, Michigan. This office is responsible for all 
general operations, program management, engineering, cost analysis, sales and quality 
control for the Certus Automotive Group.  

3. Certus Canada sources chromed auto parts from manufacturing facilities owned and 
operated by: 

(a) a joint venture between Certus Hong Kong and Nangton Boyuan Certus 
Automotive Co. Ltd.; and 

(b) a joint venture between Certus Hong Kong and Zhuhai Yonggang Industrial 
Certus Automotive Co. Ltd.  

4. Certus Mexico – through its ownership of the Queretaro Plant. The Queretaro Plant is 
leased by Certus Mexico. 

5. The Certus Automotive Group operates distribution facilities from leased facilities in:  

(a) 2797 Thamesgate Dr., Mississauga, Ontario, Canada L4T 1G5– where the tenant 
is KPI Canada and Certus Canada. 

(b) 13520 Mercury Drive, Laredo, Texas, USA 78045, and the tenant is KPI Canada 
and Certus Canada. 

(c) 1050-36th St. SE Grand Rapids, Michigan, USA 4950, and the tenant is KPI 
Canada and Certus Canada. 

(d) Zweigniederlassung Hamburg, Altenwerder Hauptstrasse 11-15,DE 21126 
Hamburg Hamburg, Germany, and the tenant is Certus Europe.  

6. The Certus Automotive Group operates engineering development offices from leased 
premises located in: 

(a) Toronto, Ontario – where the tenant is KPI Canada and Certus Canada; 

(b) Auburn Hills, Michigan – where the tenant is RIM and Certus USA; 

(c) Michelstadt, Germany – where the tenant is Certus Europe;  

(d) Shenzhen, China – where the tenant is Certus China; and  

(e) Queterato, Mexico – where the tenant is Certus Mexico 
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(f) The only secured creditors of any member of the Certus Automotive Group or 
unsecured creditors owed in excess of $100,000 are as follows: 

(i) Banco Nacional De Comercio Exterior is owed $6 million by Certus 
Mexico; 

(ii) Toshiba; and 

(iii) Haitan. 
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SCHEDULE E 

INTERCOMPANY INDEBTEDNESS 

(as at February 28, 2019) 

 

 
See attached.
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Due to/Due from

28-Feb-19

KPI CAD BOOKS

Due To USD

KPI USA (162,458.00)                        21975-00-00

Certus USA (3,372.84)                             21977-00-00

Certus CAD (147,560.00)                        21981-00-00

Loan from Mexico (249,985.00)                        21903-00-00

Due From USD

KPI USA 2,412,082.53                      11249-00-00

Certus CAD (69,000.00)                           11255-00-00

Certus USA 329.49                                  11256-00-00

Certus Germany 61,435.00                            11258-00-00

Loan to Certus 16,937,883.00                    11261-00-00

Mexico 43,789.13                            11263-00-00

Loan to Certus Inc XEU 214,026.63                          11264-00-00

KPI USA BOOKS

Due To USD

KPI CAD (2,412,082.53)                     21975-00-00

Certus USA (35,500.23)                           21977-00-00

Certus CAD (17,005.01)                           21981-00-00

Due From USD

Certus USA 270,610.00                          11257-00-00

Certus CAD 1,660,965.00                      11255-00-00

KPI CAD 162,458.00                          11256-00-00

Certus CAD

Due To USD

Certus China (3,545.70)                             21911-00-00

Certus USA (673,354.00)                        21975-00-00

KPI USA (1,660,965.00)                     21979-00-00

KPI CAD 69,000.00                            21976-00-00

Loan from KPI (16,937,883.00)                   21900-00-00

Loan from KPI XEU (214,026.63)                        21901-00-00

Due From

Mexico 5,525,420.00                      11262-00-00

KPI CAD 147,560.00                          11255-00-00

KPI USA 17,005.01                            11256-00-00

Certus USA 401.94                                  11257-00-00

Due from HK 825,055.00                          11263-00-00

Certus USA

Due To USD

KPI USA (270,610.00)                        21978-00-00

Certus CAD (401.94)                                21975-00-00

KPI CAD (329.49)                                21981-00-00

Due From USD

Certus CAD 673,354.00                          11255-00-00

Mexico 1,700.03                              11266-00-00

kpi cad 3,372.84                              11256-00-00

kpi usa 35,500.23                            11257-00-00

Certus Germany

Due To USD

KPI CAD (61,435.00)                           21981-00-00

Certus Mexico

Due To USD

Certus USA (1,700.01)                             21975-00-00

Certus CAD (5,525,420.67)                     21982-00-00

KPI CAD (43,789.13)                           21983-00-00

Loan to KPI CAD 249,985.00                          11287-00-00

Certus Hong Kong

Due to Certus Canada (825,055.00)                        
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SCHEDULE F 

COMPLIANCE CERTIFICATE 

TO:  The Toronto-Dominion Bank 

RE:  ________ [insert name of relevant entity in the Certus Automotive Group] 

The undersigned, ___, in his/ her capacity as the __ of ____ (the “Certus Entity”), hereby 
certifies for and on behalf of the Certus Entity (without any personal liability whatsoever) as 
follows: 

1. Purpose 

This certificate is delivered to you pursuant to the credit arrangements between The Toronto-
Dominion Bank (the “Bank”) and the members of the Certus Automotive Group as defined in, 
and as governed by, the Forbearance Agreement dated the __ day of _____, 2019 (the 
“Forbearance Agreement”) and the Loan Agreements (such documents as the same may be 
modified, amended, supplemented, restated and replaced from time to time, the “Credit 
Agreements”). 

I have read and am familiar with the provisions of the Credit Agreements, I have reviewed such 
books and records of the Certus Entity as I have deemed necessary for the purposes of this 
Compliance Certificate, and I have reviewed the attached reporting package which is in 
compliance with the Credit Agreements. All terms which are used herein without being 
specifically defined herein, but which are defined in the Forbearance Agreement, shall have the 
meanings ascribed thereto in the Forbearance Agreement. 

A signed copy of this compliance certificate delivered by email transmission shall bind the 
Certus Entity and each entity within the Certus Automotive Group. 

2. Representations and Warranties 

All of the representations and warranties of each of the members of the Certus Automotive 
Group under the Credit Agreements are true and correct as of the date hereof (except any 
representations which are stated to be as of a specific date which were true and correct as of such 
date) with the same force and effect as if made at and as of the date hereof. 

3. Terms, Covenants and Conditions 

All of the terms, covenants and conditions of the Credit Agreements to be performed or complied 
with by each of the members of the Certus Automotive Group at or prior to the date hereof have 
been performed or complied with, other than as may be set out below (which exceptions have 
been communicated to the Bank): 
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4. Events of Default and Pending Events of Default 

No event of default under the Credit Agreements has occurred and is continuing on the date 
hereof other than to the extent to which the Bank has previously received notice or as may be 
reflected below: 

5. Insurance 

The insurance coverage required under the Credit Agreements are in force as at the date hereof 
and none of the members of the Certus Automotive Group has made any insurance claim under 
such policies in excess of $____________ as at the date hereof which has not been disclosed in a 
prior compliance certificate delivered to the Bank except as may be set out in a schedule annexed 
hereto dated and initialed by the undersigned. 

6. Dispositions 

None of the members of the Certus Automotive Group has disposed of any assets out of the 
ordinary course of business since the date of the last compliance certificate delivered to the Bank 
other than as may be set out in a schedule annexed hereto dated and initialed by the undersigned. 

7. Borrowing Base 

As at the end of the month ending prior to the date hereof, the borrowing base components to be 
used for purposes of calculating the maximum operating borrowings as more particularly 
provided for under the Credit Agreements: 

8. General 

To assist the Bank in monitoring compliance with the Credit Agreements, the undersigned would 
be pleased to meet with the Bank to present the attached reporting more formally and to attempt 
to resolve any questions or concerns which the Bank might have with respect to this Compliance 
Certificate or the attached reporting package. 

Certified at _______, this ________ day of __________ 

   
 

  Name: 
Title: 
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SCHEDULE G 

FINANCIAL FORECASTS 

 

 
See attached.
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Updated Cash Flow ‐ Feb 1, 2019  DRAFT
March 1 ‐ 2019 V

Certus Automotive Inc.
Weekly Cash Flow Forecast
(Unaudited, in USD)

Week 1 Week 2 Week 3 Week 4 Week 5 Week 6 Week 7 Week 8 Week 9 Week 10 Week 11 Week 12 Week 13 Week 14 Week
Week Ending  1/Mar/2019 8/Mar/2019 15/Mar/2019 22/Mar/2019 29/Mar/2019 5/Apr/2019 12/Apr/2019 19/Apr/2019 26/Apr/2019 3/May/2019 10/May/2019 17/May/2019 24/May/2019 31/May/2019 Total

Receipts
     Sales 2,374,209 1,779,058 1,780,974 1,833,429 2,816,826 2,178,703 1,649,652 1,638,870 1,456,962 2,418,748 1,455,389 1,532,790 1,610,683 1,801,287 26,327,581
     VAT/ Other Rebate 40,837 29,292 0 7,867 0 100,547 201,583 109,875 205,011 151,122 198,906 0 125,000 1,234 1,171,274
Total Receipts 2,415,046 1,808,350 1,780,974 1,841,296 2,816,826 2,279,250 1,851,235 1,748,745 1,661,973 2,569,869 1,654,296 1,532,790 1,735,683 1,802,522 27,498,856

Operating Disbursements:
    Purchases 1,788,217 1,419,515 1,090,774 1,462,556 1,615,601 1,619,198 1,115,486 1,119,997 1,155,141 1,193,825 911,056 1,204,333 1,022,612 1,099,815 17,818,127
    Payroll 415,151 424,341 314,540 388,113 287,664 308,025 259,368 265,838 192,976 387,065 231,012 390,487 186,749 324,338 4,375,668
    Professional Fees 13,070 2,681 15,920 3,070 5,920 3,070 5,920 3,070 5,920 3,070 3,070 3,070 3,070 3,070 73,991
    Corporate Overhead 0
    Taxes (VAT, Corp Taxes etc.) 31,061 30,952 34,758 17,500 40,025 17,500 35,891 17,500 17,500 20,600 28,338 41,907 17,500 20,600 371,631
    Freight/Warehouse/Custom Duty 286,354 113,124 113,886 128,326 139,027 132,325 186,473 133,777 169,242 138,466 143,095 152,786 170,053 157,204 2,164,138
    Quality Charges 2,280 20,700 19,780 17,280 68,860 26,025 42,605 22,605 91,685 19,712 16,292 18,792 67,872 43,416 477,904
    Misc. and CAM Contingency 570 570 91,570 62,965 570 10,570 83,570 94,146 570 570 120,570 76,320 570 570 543,701
    Refinancing Expenses 68,692 22,000 56,692 64,692 111,692 49,385 85,000 55,385 98,336 70,000 35,000 20,000 10,000 0 746,874
Total operating disbursements 2,605,395 2,033,884 1,737,920 2,144,501 2,269,358 2,166,098 1,814,312 1,712,318 1,731,370 1,833,309 1,488,434 1,907,696 1,478,427 1,649,013 26,572,034

Other Disbursements
    Loan Principal Payments  62,136 6,442 0 66,560 12,136 6,442 0 16,560 62,000 12,136 6,442 0 16,560 129,136 396,548
    Interest  103,151 632 0 0 110,651 632 0 0 0 352,017 632 0 0 110,651 678,367
    Capital Purchases 57,491 79,585 29,585 56,352 29,585 69,000 48,625 131,250 24,000 78,120 33,120 43,720 33,120 33,120 746,673
Total other disbursements  2,828,173 2,120,543 1,767,505 2,267,413 2,421,730 2,242,172 1,862,937 1,860,128 1,817,370 2,275,582 1,528,628 1,951,416 1,528,107 1,921,920 1,821,588

Net cash flow  ‐413,127  ‐312,192  13,469 ‐426,117  395,096 37,078 ‐11,702  ‐111,383  ‐155,397  294,287 125,668 ‐418,626  207,575 ‐119,398  25,677,267

Opening Cash Balance ‐16,468,165  ‐16,978,346  ‐17,313,210  ‐17,328,490  ‐17,754,607  ‐17,359,511  ‐17,374,447  ‐17,386,149  ‐17,516,697  ‐17,672,094  ‐17,377,807  ‐17,252,138  ‐17,705,440  ‐17,497,865 
   (Draw)/ Paydown  ‐510,181  ‐334,863  ‐15,280  ‐426,117  395,096 ‐14,936  ‐11,702  ‐130,549  ‐155,397  294,287 125,668 ‐453,301  207,575 ‐146,948 
Closing Cash Balance ‐16,978,346  ‐17,313,210  ‐17,328,490  ‐17,754,607  ‐17,359,511  ‐17,374,447  ‐17,386,149  ‐17,516,697  ‐17,672,094  ‐17,377,807  ‐17,252,138  ‐17,705,440  ‐17,497,865  ‐17,644,813 

LOC Opening Balance 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000
LOC availability 1,021,654 686,790 671,510 245,393 640,489 625,553 613,851 483,303 327,906 622,193 747,862 294,560 502,135 355,187

Min Cash Required for CAM, CAE and CACH* 300,000           300,000           300,000              300,000              300,000              300,000          300,000             300,000             300,000               300,000               300,000               300,000               300,000               300,000              

Cash Position For Toronto LOC ‐17,278,346  ‐17,613,210  ‐17,628,490  ‐18,054,607  ‐17,659,511  ‐17,674,447  ‐17,686,149  ‐17,816,697  ‐17,972,094  ‐17,677,807  ‐17,552,138  ‐18,005,440  ‐17,797,865  ‐17,944,813 

* Assumptions:
CAM cash requirement to cover cheques at $200K USD
CAE cash requirement to cover cheques at $50K USD
CACH cash requirement to cover cheques at $50K USD

3/21/2019 14:00
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SCHEDULE H 

CORRESPONDENCE WITH RESPECT TO THE  
TERMS OF ADDITIONAL CREDIT FACILITY OF  

UP TO A MAXIMUM PRINCIPAL AMOUNT OF $500,000 

 
See attached.
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From: Carhart, Jeffrey  
Sent: Tuesday, February 5, 2019 3:00 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

Sean 

I hope that you are feeling better. 

The Bank is in receipt of Rob Mollenhauer’s e mail of 3:56 pm yesterday below. 

The Bank was surprised and disappointed with that request. 

Among other things, in the circumstances, the Bank no longer has credit approval to continue to 
make available the arrangements which were originally outlined in my December 27, 2018 letter 
and which have been extended, on a short term basis, on multiple occasions since then (the 
“December 27th arrangements”), in accordance with the chain of correspondence below.  

Also, the Bank is not prepared to make available the additional funding which has been 
requested [that is, the additional funding which Certus requested yesterday and which goes 
beyond the December 27th arrangements] nor is the Bank prepared to continue to extend the 
December 27th arrangements, unless the personal guarantees and satisfactory security referred 
to in my January 30th e mail  are provided at this time. [That January 30th e mail, along with your 
reply, is in the chain below.] 

We ask that all parties meet again at Miller Thomson at 9:30 am on Thursday February 7th. 

We ask that Certus Automotive present its contingency plan - which was originally promised for 
the end of January – at that time.  

Thank you. 

JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

From: Swan, Jeffrey [mailto:jeff.swan@td.com]  
Sent: Monday, February 4, 2019 3:56 PM 
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To: Manning, Paul <Paul.Manning@td.com>; Phongsivorabouth, Richard 
<Richard.Phongsivorabouth@td.com>; Carhart, Jeffrey <jcarhart@millerthomson.com>; Casey, 
Paul (CA - Toronto) <paucasey@deloitte.ca> 
Subject: FW: Certus TD Submission 

Jeffrey Swan | Director, Financial Restructuring Group | TD Commercial Banking  
TD Bank Tower, 66 Wellington Street West, 39th Floor, Toronto Ontario M5K 1E9 
T: 416-308-9215 | C: 416 738 7145 | F: 416-982-7710 

Internal 

From: Rob Mollenhauer <rmoll@certusauto.com>  
Sent: Monday, February 4, 2019 3:49 PM 
To: Swan, Jeffrey <jeff.swan@td.com> 
Cc: Koroneos, Anna (CA - Toronto) <paucasey@deloitte.ca>; Jack Pulkinen 
<JPulkinen@certusauto.com>; 'Greg Karpel' <gkarpel@alvarezandmarsal.com>; Wootton, 
Daniel <Dan.Wootton@ca.gt.com>; Jim Prokopetz <jprok@certusauto.com> 
Subject: Certus TD Submission 

Jeff, 

As per our discussion earlier this afternoon, we are presenting: 

i. Updated 13 week cash flow 
ii. January borrowing base  
iii. Updated topline summary on our refinancing and copy of draft term sheets (two for OLC and 

one for term loan). We are expecting 1-2 additional term sheets for both the OLC and term 
within the next week. Also attached is our sources and uses for the refinancing.  

iv. Our ‘ask’ of TD 
 

Cash Flow 

Unfortunately our cash flow has worsened since our last submission. We will now require 
financing from TD through to the end of April of US$18.0 million starting 2/22. 

The reason for the large erosion in our cash flow since last c/f submission is as follows: 

- Sudden customer cancellations  of roughly $1.2KK. We believe that most of the end of 
year adjustments have now been reflected and that while there are always going to be 
fluctuations, we think the main cancellations are now behind us.  

- Roughly $400K payroll related expense adjustments associated to us transitioning in 
January from using an outside payroll servicing company to starting our own separate 
company that employs all our Mexico plant staff 

- Additional capex for two new injection machines and additional restructuring costs 
required to secure the refinancing.  

 

Borrowing Base 

While the January borrowing base has improved from our projection, we will fall below our $18.0 
financing requirement for February and March assuming the previous collateral assumptions. 
However, as per the attachment, we have included what we believe are solid additional 
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collateral for the bank to support the $18.0KK borrowing base level. We would be pleased to 
discuss this with you further.  

Refinancing  

On the positive side we have received a term sheet for $12-12.5KK for the term loan to augment 
our two term sheets on the OLC. Attached please find the FGI and Engenium term sheets. Both 
require additional credit approval but we have been told all indications are very positive. Dan will 
elaborate on our call.  

Certus Ask for Financing from TD 

We fully acknowledge and appreciate the tremendous support extended Certus since we have 
been working with the Special Loans group. We know we missed our projected financials, both 
P&L and cash flow, last summer as we stabilized our Mexico plant.. While we have met our 
monthly projected P&L since September we have struggled on our cash flow as we align our 
expenditures to the sudden declining sales from the GM vehicle cancellations and the industry 
yearend inventory adjustments.  We fully understand this cash flow puts our requirements 
above our borrowing base coverage. However, we request that TD supports our requirement of 
$18.0 million through to the completion of the refinancing estimated between 3/31 and 4/30. We 
have been immersed in analyzing this cash flow and have eliminated any non-essential 
expense, stretched every supplier to the maximum level and have eliminated my and my partner 
Jim Prokopetz salary effective 1/15 and conclude that without the full 18KK support from TD, it 
does not appear that Certus will be able to continue operations effective 2/15. We know that our 
ask exceeds our TD financing covenants but we believe there is sufficient collateral to support 
the $18.0 million and if we can receive TD’s support for the next 2-3 months then based on our 
term sheets in-hand we have total confidence in securing a complete refinancing and repaying 
TD in full. We also ask that TD keeps our interest level at 7.5% vs the 20% on the portion 
beyond our BB – our cash flow reflects the 7.5% - and that TD consider extending us a 
temporary holiday on the principle payment.  

Regards, 

  Rob 

Rob Mollenhauer 

 

 

510-3300 Bloor St West-West Tower 
Toronto, Ontario M8X 2X2 
Phone:  (416) 231-0909 Ext. 222 
rmoll@certusauto.com 

This e-mail (and any attachments), is confidential and may be privileged. It may be read, copied 
and used only by intended recipients. Unauthorized access to this e-mail (or attachments) and 
disclosure or copying of its contents or any action taken in reliance on it is unlawful. Unintended 
recipients must notify the sender immediately by e-mail/phone & delete it from their system 
without making any copies or disclosing it to a third person.  

If you wish to unsubscribe from receiving commercial electronic messages from TD Bank Group, please click here or go to the 
following web address: www.td.com/tdoptout 
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Si vous souhaitez vous désabonner des messages électroniques de nature commerciale envoyés par Groupe Banque TD veuillez 
cliquer ici ou vous rendre à l'adresse www.td.com/tddesab  

NOTICE: Confidential message which may be privileged. Unauthorized use/disclosure prohibited. If received in error, please go to 
www.td.com/legal for instructions. 
AVIS : Message confidentiel dont le contenu peut être privilégié. Utilisation/divulgation interdites sans permission. Si reçu par erreur, 
prière d'aller au www.td.com/francais/avis_juridique pour des instructions. 

From: Carhart, Jeffrey  
Sent: Thursday, January 31, 2019 5:20 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: Re: TD BANK - CERTUS AUTOMOTIVE GROUP 

Sean 

Subject to final Bank Credit approval, your comments are acceptable. I will advise further as 
soon as possible. 

Regards, 

JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

On Jan 31, 2019, at 12:12 PM, Sean Zweig <ZweigS@bennettjones.com> wrote: 

Jeff, 

 Please see below in red.   

 <image001.png> 
Sean Zweig 

Partner, Bennett Jones LLP 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 
T. 416 777 6254 | F. 416 863 1716  
E. zweigs@bennettjones.com 

 From: Carhart, Jeffrey <jcarhart@millerthomson.com>  
Sent: 30 January 2019 3:36 PM 
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To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Dear Sean 

 Thank you – and to everyone on your side – for attending this morning’s meeting 

 With reference to my message of 5:40 pm on January 28th in the chain below (and with 
reference to the entire chain 
below):                                                                                                                                             
                                     

1 We confirm the advice of the Certus Automotive Group (“Certus”) that they are in a position to 
deliver a borrowing base certificate – which will be compliant with generally accepted 
accounting principles – which will show that Certus Canada and KPI are back within the terms 
of my December 27, 2018 letter (copy again attached – and Certus Canada and KPI are defined 
terms in that letter and other capitalized terms in this chain continue to have the definitions in 
that letter)  and the balance of the chain below. We confirm that that certificate is to be delivered 
to the Bank by no later than noon on February 4th. Comment – Certus confirms that it will 
submit the updated borrowing base certificate by close of business on February 4 (i.e. not 
necessarily by noon). The assumptions in the certificate will be based on the same assumptions 
that Certus applied throughout last year.  Certus cannot today confirm that such certificate will 
show complicate with the December 27 letter, etc. given that the certificate is in the process of 
being prepared.  Certus intends to comment on its ability to stay within the limits of the 
December 27 letter on February 4.  

 2 We also confirm the advice of Certus that all available term sheets and an accompanying 
report with respect to the re-financing program being led by Grant Thornton (the “re-financing 
program”) will be delivered to the Bank by no later than noon on February 7th. Comment – as 
discussed in yesterday’s meeting (and acknowledged by Paul Casey), not all available term 
sheets may be considered executable, but Certus will certainly provide all executable term 
sheets received by noon on February 7.  

 3 We also confirm that Certus will deliver a summary of actual receipts and disbursements for 
the two weeks ended Friday January 25, 2019 by the close of business on February 1, 2019.  
The Bank requires Certus to deliver subsequent such reports on a weekly basis on the Monday 
of each week. Comment – agreed.  

 4 The Bank also requires Certus to deliver a complete report with respect to : (i) all term sheets 
received with respect to the re-financing program  (ii) the investment / divestiture program being 
led by Duff & Phelps (the “investment / divestiture program”) and (iii) Certus’s recommended 
course of action with respect to the full, permanent repayment of its indebtedness to the Bank 
by noon on February 18, 2019. Comment – same comment as #2 (i.e. only executable term 
sheet will be provided). The rest is agreed.   

 5 We also confirm the advice of Certus that all worldwide cash receipts will be consolidated to 
the Certus Canada and KPI bank accounts with the Bank on a daily basis. Comment – agreed 
that Certus will transfer all cash balances from its TD NY accounts on a daily basis. Regarding 
its bank balances from its China, Germany and Mexico accounts (representing the remainder of 
its global bank accounts), Certus will transfer any excess funds not required to cover their 
respective supplier and payroll requirements.  
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 6 On the basis that Certus confirms its agreement with the foregoing, the Bank is prepared to 
extend the banking arrangements described below (which, again, include my December 27, 
2018 letter) through February 18th. Ok, thank you. 

 Please confirm the agreement of Certus Canada and KPI by the close of business today. 
Subject to the Bank’s satisfactory receipt, review and analysis of the materials described above, 
the Bank is prepared to consider an additional forbearance period, in  accordance with a 
comprehensive forbearance agreement, to permit Certus to implement its (i) re-financing  and 
(ii)  investment / divestiture programs. As discussed, any such additional time period will require 
the support of the owners of Certus by way of limited personal guarantees, secured by assets 
outside of the Certus business. Comment – We can discuss the terms of a further extension at 
the appropriate time. As you know, the shareholders would require ILA in connection with any 
request for guarantees.   

 Thank you.   

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 
<image002.png> 
 
Please consider the environment before printing this email. 

From: Carhart, Jeffrey  
Sent: Tuesday, January 29, 2019 5:09 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Confirmed – thank you 

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
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Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Tuesday, January 29, 2019 4:57 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Jeff, 

 We are available. Dan Wootton from GT will attend as well. 

See you at 9:30am tomorrow.   

 <image001.png> 
Sean Zweig 

Partner, Bennett Jones LLP 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 
T. 416 777 6254 | F. 416 863 1716  
E. zweigs@bennettjones.com 

  

From: Carhart, Jeffrey <jcarhart@millerthomson.com>  
Sent: 29 January 2019 12:56 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Sean 

 TD wishes to meet again with the company, you and Greg Karpel tomorrow morning 

 We can meet at 9:30 at Miller Thomson 

 Please confirm 

 Thank you  

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
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Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Monday, January 28, 2019 7:07 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Jeff, 

 I am scheduled to speak to Certus and A&M tomorrow afternoon, and then will come back to 
you.  

Sean Zweig 
Bennett Jones LLP 
(416) 777-6254 
zweigs@bennettjones.com 

From: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Date: Monday, Jan 28, 2019, 5:40 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP  

Sean 

 I am writing  with reference to (i) our conversation on the morning of January 25th;  (ii) my e mail 
of January 21st below; and (iii) the most recent borrowing base information sent to the Bank by 
the Certus Automotive Group (“Certus”) on Friday January 25th 

 In summary, at this time:  

 1 You indicated on Friday morning that multiple term sheets with respect to the proposed 
refinancing and that a report would be forthcoming to the Bank this morning. The Bank did not 
receive such a report.  

 2 The most recent borrowing base information delivered by Certus indicates that the excess 
inventory allowance of $4.5 million that Certus has referred to in its most recent requests of the 
Bank will be exceeded heavily during the period running through March, 2019. The Bank is in 
the process of reviewing this information with Deloitte, but the borrowing base information 
delivered by Certus seems to demonstrate that the Bank will be asked to increase its global 
reliance on inventory from 48% in December to approximately 80% by March, 2019. 

 3 The banking arrangements described in my January 21st e mail – which, of course, 
referenced my December 27, 2018 letter and my additional  e mails in the chain  below – were 
only in effect through January 25th. I note that, among other things, those arrangements were 
based, in part, on a borrowing base calculation shortfall limited to $4 million, as referenced in 
my letter of December 27, 2018. The most recent borrowing base information sent to the Bank 
by Certus on January 25th shows that shortfall at $5.166 million. That is another event of default 
under the credit arrangements. 
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 4 At this point, it is unclear exactly what Certus is asking the Bank to consider in terms of these 
loan arrangements on a go forward basis. Once again, the Bank continues to reserve all of its 
rights in respect of the various defaults which have occurred and which remain ongoing. 

 Thank you  

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

From: Carhart, Jeffrey  
Sent: Monday, January 21, 2019 4:42 PM 
To: Rob Mollenhauer <rmoll@certusauto.com> 
Cc: Swan, Jeffrey (jeff.swan@td.com) <jeff.swan@td.com>; Sean Zweig 
(zweigs@bennettjones.com) <zweigs@bennettjones.com>; Jack Pulkinen 
<JPulkinen@certusauto.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Rob et al 

 I just wanted to follow up on my January 14th e mail below by confirming that the arrangements 
described below – which, again,  include my December 27, 2018 letter - may continue through 
January 25, 2019 

 Thank you  

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
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Connect with us on LinkedIn 
View my web page 
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From: Carhart, Jeffrey  
Sent: Monday, January 14, 2019 5:33 PM 
To: Rob Mollenhauer <rmoll@certusauto.com> 
Cc: Swan, Jeffrey (jeff.swan@td.com) <jeff.swan@td.com>; Sean Zweig 
(zweigs@bennettjones.com) <zweigs@bennettjones.com>; Jack Pulkinen 
<JPulkinen@certusauto.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Rob et al 

 I just wanted to follow up on my January 7th e mail below by confirming that the arrangements 
described below – which, again,  include my December 27, 2018 letter - may continue through 
January 18, 2019 

 Thank you  

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 
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From: Carhart, Jeffrey  
Sent: Monday, January 7, 2019 6:31 PM 
To: Rob Mollenhauer <rmoll@certusauto.com> 
Cc: Swan, Jeffrey (jeff.swan@td.com) <jeff.swan@td.com>; Sean Zweig 
(zweigs@bennettjones.com) <zweigs@bennettjones.com>; Jack Pulkinen 
<JPulkinen@certusauto.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Everyone 
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 Thank you for attending this morning’s meeting. 

 Specifically we acknowledge receipt of the material provided on Friday and this morning. 

 We confirm that additional material – including (i) the Grant Thornton engagement letter; (ii) the 
revised Duff & Phelps engagement letter; and (iii) more detailed cash flow forecast information 
[which, as we discussed, will be developed and formatted with participation from both Alvarez & 
Marsal and Deloitte so as to include focus on such matters as the level of the Bank’s security 
coverage, the borrowing base measurements and the level of compliance with other Bank 
covenants] – is to be delivered during the course of this week 

 In the meantime, I confirm that the arrangements contemplated in the email exchange below 
[which, of course, included my December 27, 2018 letter] may continue through the end of this 
week 

 Regards,   

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 
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From: Carhart, Jeff  
Sent: Friday, December 28, 2018 3:02 PM 
To: Rob Mollenhauer <rmoll@certusauto.com> 
Cc: Swan, Jeffrey (jeff.swan@td.com) <jeff.swan@td.com>; Sean Zweig 
(zweigs@bennettjones.com) <zweigs@bennettjones.com>; Jack Pulkinen 
<JPulkinen@certusauto.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Rob et al 

 The Bank acknowledges your e mail of 12:47 pm today below 

 In that regard: 

 1 We note that you did not include my reply e mail to you of 6:02 pm yesterday [which was in 
response to your additional e mail to me yesterday of 4:14 pm] and that e mail exchange is now 
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also included in the chain below [in italics]. I have also attached another copy of my December 
27th letter for reference.  

 2 With reference to your five points in your 12:47 pm message we note the following: 

 (i)        With respect to your first point, we have now included the additional response to 
your additional correspondence below and we reiterate all of what was said in 
response to the question that you raised. 

 
(ii)            The Bank confirms that the daily reconciliation process will occur at 9:30 am on each 

business day. The Bank does not accept the balance of this paragraph. In that 
regard, among other things: (A) First and foremost, the reconciliation of the line of 
Credit position will reflect what the companies’ receipt and payment activities show it 
to be. (B) Second, as you have written your second point below, you have made no 
reference to any dollar numbers…accordingly, as you have written it, the second 
point effectively says that if $200,000 is received “during the night” and Certus 
Canada sends wire submissions for $1,000,000 to the Bank “before 9:30 am” the 
next day, then, as you put it, “the Bank will accept the wire[s] before they change the 
available LOC position.” Of course, the Bank cannot and does not agree with that 
wording. 

 
(iii)           The Bank does not agree with your entire third point, as written. The Bank does 

acknowledge your information that certain funds may be expected to arrive, by wire, 
in the Certus Canada [US dollar] bank account, at the Bank in Toronto at 
approximately 4 pm on a business day. With reference to such a time of 4 pm on a 
business day, the point has already been made above that the next daily 
reconciliation will occur at 9:30 am the next business day. 

 
(iv)          The Bank does not understand the term “protected for payment.” I am sure it is just a 

typo but there is reference to “these “ [plural]  and “transaction” [singular]. The Bank 
acknowledges that Certus Canada has advised that funds have been deposited 
today with reference to a company payroll scheduled to occur next Friday January 
4th. The Bank reiterates the important nature of the material which Certus Canada 
and KPI have agreed to provide to the Bank that day, as referenced in my December 
27th letter. 

 
(v)           You did not provide particulars of these cheques [number of cheques/ specific 

amounts/ when they were issued etc] in our call today and no such details are 
provided below. The Bank is not agreeing to anything in terms of your fifth point, as 
you have expressed it. As Jeff Swan said repeatedly in today’s call : among other 
things : (A) Certus Canada and KPI are in default of their loan  arrangements with 
the Bank to the extent that, among other things, there is a shortfall in the companies’ 
borrowing base of almost $4 million [and, again, all references are to US dollars] 
when measured against the actual borrowings of the companies  (B) however, in 
order to assist the companies in addressing the time period running through to 
January 4th, when the companies agreed to provide the critically important 
information described in my December 27th letter, Jeff Swan and his team sought, 
and obtained credit approval to make up to an additional principal amount of 
$500,000 available to the companies, on the terms set out in my December 27th 
letter. However, as Jeff Swan also said repeatedly during this morning’s call, that 
approval is only in place to the extent described in the December 27th letter and this 
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e mail exchange. It is not possible for Jeff to seek any additional credit approval 
before January 2nd (which is obviously two days before January 4th). 

  

From: Carhart, Jeff  
Sent: Thursday, December 27, 2018 6:02 PM 
To: Rob Mollenhauer <rmoll@certusauto.com> 
Cc: Jack Pulkinen <JPulkinen@certusauto.com>; Sean Zweig (zweigs@bennettjones.com) 
<zweigs@bennettjones.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com>; Swan, Jeffrey <jeff.swan@td.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Rob 

 The answer to both of your messages can be seen through the following statements and 
examples: 

 1 The base situation is that Certus Canada and KPI are in excess of their current credit 
availability by almost $4 million (US currency), as we have discussed 

 2 In the circumstances and with a view to the deliverables contemplated by January 4th, as set 
out in my letter (copy again attached), the Bank has agreed to provide a maximum additional 
principal amount of $500,000 of credit availability, subject to daily measurement and 
reconciliation, as set out in my earlier message and letter. 

 3 Therefore, to respond to your examples, here are a couple of scenario’s based on the 
following assumed facts (and with all currency references being to U.S. currency)  -  the 
assumed facts are that at the end of the day on “day 1,” (i) Certus is within the $4,000,000 
excess position and (ii) its aggregate borrowings are $17, 100,000..... 

  

(a)  Example one ….on  the morning of “day2,” Certus receives $100,000………so that takes 
Certus’s outstanding down from $17,100,000 to $17,000,000 and now Certus has credit 
availability of the existing $17,000,000 plus the full amount of the fresh $500,000 of 
credit availability 

(b)  Example two…..on the  morning of “day 2,” Certus both:  
a.    receives the $100,000 as per example (a) ….but also 
b.    clears several cheques totaling $100,000 
then that means that, as measured daily, Certus’s outstanding amount remains at 
$17,100,000 and Certus has credit availability of the existing (drawn) $17,100,000 
plus $400,000 

 4 As set out above, and has been discussed a number of times, the Bank is not increasing its 
position – other than to the extent of its making available the additional maximum principal 
amount of up to $500,000 on the terms described. 

 5 We also stress again that, as reflected in the above examples, these amounts are to be 
measured and applied on a  daily basis. 

 PS We also acknowledge receipt of Sean’s request for a call tomorrow (Friday) morning at 9 
am Eastern. Let us know if you would still like to have that call after you have had an opportunity 
to review this message. Thank you. 
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From: Rob Mollenhauer [mailto:rmoll@certusauto.com]  
Sent: Thursday, December 27, 2018 4:14 PM 
To: Carhart, Jeff <jcarhart@millerthomson.com> 
Cc: Jack Pulkinen <JPulkinen@certusauto.com>; Sean Zweig (zweigs@bennettjones.com) 
<zweigs@bennettjones.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com>; Swan, Jeffrey <jeff.swan@td.com>; Tefik Skera 
<tskera@certusauto.com>; Jim Prokopetz <jprok@certusauto.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Sorry, one last question 

 How do we account for our cheques we have issued to suppliers but are not cleared yet? For 
instance we have over $300,000 in cheques we have issued that as of today have not been 
cashed? 

 Regards, 

  Rob 

 Rob Mollenhauer 

  
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 
<image002.png> 
 
Please consider the environment before printing this email. 

From: Rob Mollenhauer [mailto:rmoll@certusauto.com]  
Sent: Friday, December 28, 2018 12:47 PM 
To: Carhart, Jeff <jcarhart@millerthomson.com> 
Cc: Swan, Jeffrey (jeff.swan@td.com) <jeff.swan@td.com>; Sean Zweig 
(zweigs@bennettjones.com) <zweigs@bennettjones.com>; Jack Pulkinen 
<JPulkinen@certusauto.com>; Tefik Skera <tskera@certusauto.com>; Greg Karpel 
(gkarpel@alvarezandmarsal.com) <gkarpel@alvarezandmarsal.com>; Jim Prokopetz 
<jprok@certusauto.com> 
Subject: TD BANK - CERTUS AUTOMOTIVE GROUP 
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 Jeff, 

 I am confirming that we are in agreement with your letter based on: 

 -          The emails below and as per our call  

-          Included in call discussion was that the bank will review balance position of our certus 
canada US account by 9:30 each morning. If money is received into the LOC account 
during the night and if wire submissions from us are issued before 9:30 then the bank 
will accept the wire before they change the available LOC position 

-          Also on our call was that money that comes into our account by wire or cheques can be 
used to make payments that day including the transfer from our TD NY account, that 
typically is received in Toronto by roughly 4:00. If 100K is received and 100K is paid out 
then there will not be a change from our available LOC 

-          Money being transferred to our canadian and US payroll accounts as well as our 
interest and principle term loan will be protected for payment. Tefik will send the details 
on these transaction 

-          We are concerned about our cheques we have already issued before we received this 
letter with the bank’s terms until next Friday because we do not know when the cheques 
will be cleared so hope the bank will provide us some flexibility  

 Regards 

Rob  

 From: Carhart, Jeff <jcarhart@millerthomson.com>  
Sent: December 27, 2018 3:12 PM 
To: Rob Mollenhauer <rmoll@certusauto.com>; Swan, Jeffrey (jeff.swan@td.com) 
<jeff.swan@td.com> 
Cc: Sean Zweig <ZweigS@bennettjones.com>; Jack Pulkinen <JPulkinen@certusauto.com>; 
'Greg Karpel' <gkarpel@alvarezandmarsal.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

  

Thanks Rob 

 The Bank agrees with your five points below, subject to these comments: 

 (a)  With respect to your point 5 where you say, “…the bank is granting us an additional $US 
$500K beyond the above…”  it must be understood and agreed that that is only correct if the 
borrowings are not outside of the aggregate $4 million (U.S. Currency) shortfall referred to in my 
letter 

(b)  Also, it must be understood and agreed that these amounts will be measured on a daily 
basis; in your message you have made reference to other time periods and, again, it 
must be understood and agreed that all aspects of the arrangements described in my 
letter will be measured and will apply on a daily basis.  

 Of course, all deposits are to be made to the existing TD bank accounts  

 I have reattached a copy of my earlier letter for reference 
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 Please confirm if Certus Canada and KPI agree to these arrangements as contemplated in my 
letter 

 Regards,  

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

From: Rob Mollenhauer [mailto:rmoll@certusauto.com]  
Sent: Thursday, December 27, 2018 1:06 PM 
To: Carhart, Jeff <jcarhart@millerthomson.com>; Swan, Jeffrey (jeff.swan@td.com) 
<jeff.swan@td.com> 
Cc: Sean Zweig <ZweigS@bennettjones.com>; Jack Pulkinen <JPulkinen@certusauto.com>; 
Tefik Skera <tskera@certusauto.com>; 'Greg Karpel' <gkarpel@alvarezandmarsal.com>; Jim 
Prokopetz <jprok@certusauto.com> 
Subject: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Hi Jeff and Jeff, 

 We are a little confused and it is very important that we have perfect clarity so that we can 
manage our finances accordingly. 

 Our last official borrowing base was from 11/30 which was 13.2KK in receivables plus 500K in 
inventory for a total borrowing base of US$13.7KK. Please confirm 

1. Assuming this is correct then the condition is we cannot access bank financing (OLC) of 
13.7KK plus 4KK for a total available financing of 17.7KK. Please confirm 

2. So each day and given most of our wire payments are on Fridays, each Friday, after we 
aggregate our customer’s collections our disbursement for payroll and critical suppliers 
cannot exceed 17.7KK. Please confirm 

3. If at the end of Friday, once our disbursements have been successfully wired out, our 
net position OLC falls below 17.7KK then starting on Monday our effective OLC now 
becomes the reduced position from Friday after wire payments. As an example if our net 
position on Friday after wire payments was 17.3KK then starting the next Monday the 
maximum OLC cannot exceed 17.3KK. Please confirm 

4. However the bank is granting us an additional US$500K beyond the above to cover any 
cheques that may be in the system and processed. Please confirm if this is the correct 
interpretation for the additional 500K your reference in the letter.  
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 We would appreciate your clarification. 

 Regards, 

  Rob 

  

Rob Mollenhauer 

  

<image003.jpg> 

510-3300 Bloor St West-West Tower 
Toronto, Ontario M8X 2X2 
Phone:  (416) 231-0909 Ext. 222 
rmoll@certusauto.com  

From: Carhart, Jeff <jcarhart@millerthomson.com>  
Sent: Thursday, December 27, 2018 11:18 AM 
To: Sean Zweig (zweigs@bennettjones.com) <zweigs@bennettjones.com> 
Cc: Greg Karpel (gkarpel@alvarezandmarsal.com) <gkarpel@alvarezandmarsal.com>; Rob 
Mollenhauer <rmoll@certusauto.com>; Jack Pulkinen <JPulkinen@certusauto.com> 
Subject: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Dear Sean et al 

 Please see the attached time sensitive letter 

 Thank you  

JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 
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You can subscribe to Miller Thomson's free electronic communications, or unsubscribe at any 
time. 

CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is 
intended only for the addressee. Any unauthorized use or disclosure is strictly prohibited. 
Disclosure of this e-mail to anyone other than the intended addressee does not constitute waiver 
of privilege. If you have received this communication in error, please notify us immediately and 
delete this. Thank you for your cooperation.  This message has not been encrypted.  Special 
arrangements can be made for encryption upon request. If you no longer wish to receive e-mail 
messages from Miller Thomson, please contact the sender. 

Visit our website at www.millerthomson.com for information about our firm and the services we 
provide. 

Il est possible de s’abonner aux communications électroniques gratuites de Miller Thomson ou 
de s’en désabonner à tout moment. 

CONFIDENTIALITÉ:  Ce message courriel (y compris les pièces jointes, le cas échéant) est 
confidentiel et destiné uniquement à la personne ou  à l'entité à qui il est adressé. Toute 
utilisation ou divulgation non permise est strictement interdite.  L'obligation de confidentialité et 
de secret professionnel demeure malgré toute divulgation.  Si vous avez reçu le présent courriel 
et ses annexes par erreur, veuillez nous en informer immédiatement et le détruire.  Nous vous 
remercions de votre collaboration.  Le présent message n'a pas été crypté.  Le cryptage est 
possible sur demande spéciale. Communiquer avec l’expéditeur pour ne plus recevoir de 
courriels de la part de Miller Thomson. 

Pour tout renseignement au sujet des services offerts par notre cabinet, visitez notre site Web à 
www.millerthomson.com 

This e-mail (and any attachments), is confidential and may be privileged. It may be read, copied 
and used only by intended recipients. Unauthorized access to this e-mail (or attachments) and 
disclosure or copying of its contents or any action taken in reliance on it is unlawful. Unintended 
recipients must notify the sender immediately by e-mail/phone & delete it from their system 
without making any copies or disclosing it to a third person.  

This e-mail (and any attachments), is confidential and may be privileged. It may be read, copied 
and used only by intended recipients. Unauthorized access to this e-mail (or attachments) and 
disclosure or copying of its contents or any action taken in reliance on it is unlawful. Unintended 
recipients must notify the sender immediately by e-mail/phone & delete it from their system 
without making any copies or disclosing it to a third person.  

The contents of this message may contain confidential and/or privileged subject matter. If this 
message has been received in error, please contact the sender and delete all copies. Like other 
forms of communication, e-mail communications may be vulnerable to interception by 
unauthorized parties. If you do not wish us to communicate with you by e-mail, please notify us 
at your earliest convenience. In the absence of such notification, your consent is assumed. 
Should you choose to allow us to communicate by e-mail, we will not take any additional 
security measures (such as encryption) unless specifically requested.  
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If you no longer wish to receive commercial messages, you can unsubscribe by accessing this 
link: http://www.bennettjones.com/unsubscribe  

The contents of this message may contain confidential and/or privileged subject matter. If this 
message has been received in error, please contact the sender and delete all copies. Like other 
forms of communication, e-mail communications may be vulnerable to interception by 
unauthorized parties. If you do not wish us to communicate with you by e-mail, please notify us 
at your earliest convenience. In the absence of such notification, your consent is assumed. 
Should you choose to allow us to communicate by e-mail, we will not take any additional 
security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this 
link: http://www.bennettjones.com/unsubscribe  

The contents of this message may contain confidential and/or privileged subject matter. If this 
message has been received in error, please contact the sender and delete all copies. Like other 
forms of communication, e-mail communications may be vulnerable to interception by 
unauthorized parties. If you do not wish us to communicate with you by e-mail, please notify us 
at your earliest convenience. In the absence of such notification, your consent is assumed. 
Should you choose to allow us to communicate by e-mail, we will not take any additional 
security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this 
link: http://www.bennettjones.com/unsubscribe  
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SCHEDULE I 

DETAILS OF INVESTMENT PROGRAM 

See attached.
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SCHEDULE J 

DETAILS OF DIVESTITURE PROGRAM 

See attached.
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SCHEDULE K  

NON-OWNED EQUIPMENT AND OTHER ASSETS 

Toshiba and Haitan capital leases 
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SCHEDULE L  

REFINANCING PROGRAM 

1. The following sheets have been received. 

(a) Term Sheet dated February 1st, 2019 issued by Engenium Fin, S.A. de C.V., 
SOFOM, ENR (the “Engenium Term Sheet”),  an executed copy of which is 
attached hereto as Schedule L-1; and 

(b) Term Sheet dated February 15, 2019 issued by FGI Worldwide LLC,  and 
accepted by Certus Canada (the “FGI Term Sheet”), a fully executed copy of 
which is attached hereto as Schedule L-2. 

2. In connection with Engenium Term Sheet and FGI Terms Sheet, appraisals are ongoing.  

(a) Hilco Acetec (“Hilco”) has been retained to provide appraisals on the Mexico 
fixed assets owned by Certus Canada and Certus Mexico. Hilco began its 
appraisal of the Mexico fixed assets on February 20, 2019. 

(b) Great American Group Advisory & Valuation Services, L.L.C. (“Great 
American”) has been retained to provide appraisals on the inventory of the Certus 
Automotive Group. Great American began its appraisal of the inventory held by 
the Certus Automotive Group at the Grand Rapids and Laredo warehouses on 
February, 21 2019. 

3. Banco Nacional De Comercio Exterior has sent an indicative term sheet and the final 
level of credit approval is expected March 20, 2019. 

4. Santander is expected to provide a term sheet within the next one to two weeks from the 
date of the of this Agreement. 
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FORBEARANCE AGREEMENT 
AMENDING AGREEMENT 

THIS AGREEMENT is made this 2 day of April, 2019. 

AMONG: 

THE TORONTO-DOMINION BANK 

(hereinafter sometimes called the “Bank”) 

OF THE FIRST PART 

- and -

CERTUS AUTOMOTIVE INC., a company incorporated under 
the laws of Ontario  

(hereinafter sometimes called “Certus Canada”) 

OF THE SECOND PART 

- and -

KEEN POINT INTERNATIONAL INC., a company 
incorporated under the laws of Ontario  

(hereinafter sometimes called “KPI Canada”) 

OF THE THIRD PART 

- and -

KEEN POINT INTERNATIONAL, INC., a company 
incorporated under the laws of Michigan 

(hereinafter sometimes called “KPI Michigan”) 

OF THE FOURTH PART 

- and -

R.I.M. MANAGEMENT CO., a company incorporated under the
laws of Michigan

(hereinafter sometimes called “RIM”) 

OF THE FIFTH PART 

- and –
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CERTUS AUTOMOTIVE, S. de R.L. de C.V., a company 
incorporated under the laws of Mexico  

(hereinafter sometimes called “Certus Mexico”) 

OF THE SIXTH PART 

- and - 

CERTUS AUTOMOTIVE, INC., a company incorporated under 
the laws of Michigan 

(hereinafter sometimes called “Certus US”) 

OF THE SEVENTH PART 

- and - 

CERTUS AUTOMOTIVE SHENZHEN CO. LTD., a company 
incorporated under the laws of China  

(hereinafter sometimes called “Certus China”) 

OF THE EIGHTH PART 

- and - 

CERTUS AUTOMOTIVE, (HK) LIMITED, a  
company incorporated under the Laws of Hong Kong 
 
(hereinafter sometimes called “Certus Hong Kong”) 

OF THE NINTH PART 

- and - 

CERTUS AUTOMOTIVE (EUROPE) GmbH, a company 
incorporated under the laws of Germany 

(hereinafter sometimes called “Certus Europe”) 

OF THE TENTH PART 

- and - 

KORP CO, a company incorporated under the laws of Michigan 

(hereinafter sometimes called “KC”) 

OF THE ELEVENTH PART 

- and - 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



- 3 - 

 
38310887.4 

KORP CO II, a company incorporated under the laws of 
Michigan 

(hereinafter sometimes called “KCII”) 

OF THE TWELFTH PART 

- and - 

R MOLLENHAUER HOLDINGS I INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “RMH Inc.” and together with 
Certus Europe, Certus Canada, KPI Canada, KPI Michigan, RIM, 
Certus Mexico, Certus US, Certus China, Certus Hong Kong, KC 
and KCII are sometimes referred to collectively as the “Certus 
Automotive Group” and individually as members of the Certus 
Automotive Group) 

OF THE THIRTEENTH PART 

- and - 

ROB MOLLENHAUER, of the City of Toronto, Ontario 

(hereinafter sometimes called “Rob”) 

OF THE FOURTEENTH PART 

- and - 

MICHAEL JAMES PROKOPETZ, of the City of Clarkston, 
Michigan 

(hereinafter sometimes called “Jim”) 

OF THE FIFTEENTH PART 

 

WHEREAS: 

A. By a Forbearance Agreement dated March 21, 2019 (the "Forbearance Agreement"), 
the Bank, each member of the Certus Automotive Group, Rob and Jim, agreed to a 
forbearance arrangement, the terms and conditions of which are set out in the 
Forbearance Agreement. 

B. The Bank, each member of the Certus Automotive Group, Rob and Jim, are desirous of 
amending the Forbearance Agreement and have agreed to enter into this Amending 
Agreement (the “Amending Agreement”). 
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C. Cetus Mexico was referred to in the Forbearance Agreement as “Certus Automotive 
(Mexico) S. de R.L. de C.V.”, whereas in fact, the correct legal name of Certus Mexico 
does not include “(Mexico)” and is in fact, “Certus Automotive, S. de R.L. de C.V.”.  For 
greater certainty, any reference in the Forbearance Agreement, including any signature 
page therein, to “Certus Automotive (Mexico) S. de R.L. de C.V.” shall be deemed to 
refer to “Certus Automotive, S. de R.L. de C.V.” and the Forbearance Agreement shall be 
hereby deemed to be amended accordingly. 
 

D. RMH Inc. was referred to in the Forbearance Agreement as “R. Mollenhauer Holdings I 
Inc.”, whereas in fact, the correct legal name of RMH Inc. does not include a “.” after the 
“R” and is in fact, “R Mollenhauer Holdings I Inc.”. For greater certainty, any reference 
in the Forbearance Agreement, including any signature page therein, to “R. Mollenhauer 
Holdings I Inc.” shall be deemed to refer to “R Mollenhauer Holdings I Inc.” and the 
Forbearance Agreement shall be hereby deemed to be amended accordingly. 

 
NOW THEREFORE, in consideration of the mutual promises, covenants and agreements 
contained in the Forbearance Agreement and herein contained, the receipt and sufficiency of 
which are hereby acknowledged by each of the parties, the parties hereto agree each as follows: 
 
1. Each of the capitalized terms used in this Amending Agreement, except where 

specifically otherwise defined in this Amending Agreement, shall have the same meaning 
as set out in the Forbearance Agreement. 

2. Recital D of the Forbearance Agreement shall be amended by changing the date of 
“March 26, 2019” to “March 29, 2019”. 

3. Section 1(b) of the Forbearance Agreement shall be amended by changing the date of “26 
day of February, 2019” to “19 day of March, 2019”. 

4. Section 8(a) of the Forbearance Agreement shall be deleted in its entirety and inserting 
the following new Section 8(a) in its stead: 

“(a) By no later than the 29th day of March, 2019, Certus Mexico shall have provided 
evidence of insurance coverage with respect to all of its real and personal property 
located in Mexico, including the Queretaro Plant, in form and content satisfactory 
to the Bank whereby among other things: 

(i) such insurance coverage shall include property coverage and business 
interruption insurance; 

(ii) such insurance coverage shall recognize the interest of the Bank in such 
assets ahead of any other creditors, whether as loss payee or assignee; and 

(iii) the insurer shall have confirmed to the Bank that it recognizes the interest 
of the Bank pursuant to Section 8(a)(ii) and that such insurance coverage 
is in good standing in all respects and cannot be cancelled without at least 
twenty (20) days’ prior written notice to the Bank in accordance with 
Section 27.” 
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5. Section 8(c) of the Forbearance Agreement shall be deleted in its entirety and inserting 
the following new Section 8.3(c) in its stead: 

“(a) By no later than 5th day of April, 2019, the following members of the Certus 
Automotive Group shall provide the following additional security: 

(i) Certus Mexico and RMH Inc. shall each provide a guarantee in favour of 
the Bank guaranteeing the Obligations of Certus Canada and KPI Canada, 
including all the Loans and all present and future indebtedness, fees, 
expenses and other liabilities direct or indirect or contingent, on the 
Bank’s standard form for guarantees; 

(ii) KC shall provide a guarantee in favour of the Bank guaranteeing the 
Obligations of Certus Canada and KPI Canada, including all the Loans 
and all present and future indebtedness, fees, expenses and other liabilities 
direct or indirect or contingent, on the Bank’s standard form for 
guarantees (collectively, the “KC Guarantee”). In support of the KC 
Guarantee, KC shall execute a pledge agreement in favour of the Lender, 
pursuant to which KC will pledge all of the issued and outstanding shares 
of Certus Canada held by KC to the Bank; and 

(iii) KCII shall provide a guarantee in favour of the Bank guaranteeing the 
Obligations of Certus Canada and KPI Canada, including all the Loans 
and all present and future indebtedness, fees, expenses and other liabilities 
direct or indirect or contingent, on the Bank’s standard form for 
guarantees (collectively, the “KCII Guarantee”).” 

6. Section 13 of the Forbearance Agreement shall be deleted in its entirety and inserting the 
following new Section 13 in its stead: 

Each of the members of the Certus Automotive Group covenants that it will maintain in 
full force and effect its existing insurance coverage and shall provide evidence to the 
Bank by no later than 5th day of April, 2019, in form and content satisfactory to the Bank, 
that  

(a) such insurance coverage is in good standing; 

(b) that the interest of the Bank in such insurance coverage has been recognized by 
the insurer; and 

(c) that such insurance coverage cannot be cancelled without at least twenty (20) 
days’ prior written notice to the Bank in accordance with Section 27. 

7. The Forbearance Agreement is further amended by replacing Schedule B (Existing 
Security) attached to the Forbearance Agreement with Schedule B attached hereto 

8. All facts as set out in the recitals to this Amending Agreement are true and accurate in all 
respects and the parties hereto acknowledge that the recitals form an integral part of this 
Amending Agreement. 
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9. This Amending Agreement, and the covenants and conditions to be performed on the part 
of the Bank, are subject to the following conditions precedent, which conditions are for 
the sole benefit of the Bank and may be waived by it: 

(a) The delivery to the Bank and its legal counsel on or before April 2, 2019 of this 
Amending Agreement, duly executed by each member of the Certus Automotive 
Group, Rob and Jim. 

10. Nothing contained in this Amending Agreement shall have the effect of changing the 
nature of any of the Obligations from the Certus Automotive Group or the obligations of 
Rob and Jim in connection with their respective Existing Security and Existing 
Guarantees nor of obligating the Bank to extend the Forbearance Period. 

11. All terms and conditions and all covenants and undertakings provided in the Forbearance 
Agreement shall, except as expressly amended herein, continue to be in full force and 
effect and shall be binding upon them, and for greater certainty each of the parties hereto 
agree to continue to adhere to the provisions of the Forbearance Agreement, except as 
expressly amended herein. 

12. This Amending Agreement shall be binding upon the parties hereto and each of their 
respective successors and assigns. 

13. Time will, in all respects, be of the essence in this Amending Agreement and no 
extension of time or variation of any term of this Amending Agreement will operate as a 
waiver of this provision. 

14. This Amending Agreement shall be construed and enforce in accordance with the laws of 
the Province of Ontario and the laws of Canada applicable therein and shall be treated in 
all respects as an Ontario contract. 

15. The expression “herein” and similar expressions used in this Amending Agreement shall 
mean the Forbearance Agreement as amended and supplemented by this Amending 
Agreement. References in the Forbearance Agreement to “this Agreement” and similar 
expressions shall mean the Forbearance Agreement as amended and supplemented by this 
Amending Agreement. 

16. This Amending Agreement (and which incorporates the Forbearance Agreement as 
referred to above) constitutes the entire agreement of the parties with respect to the 
subject matter hereof and may not be amended or modified except by written consent 
signed by all parties. 

17. This Amending Agreement may be executed in counterparts, each of which shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement.  Transmission by facsimile or electronic transmission in PDF format of an 
executed copy of this Amending Agreement shall be deemed to and constitute due and 
sufficient delivery of such counterpart 

[signature pages to follow] 
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SCHEDULE B 

EXISTING SECURITY 

Date of Security Document: Copy attached to PPSA registration – signature page with date 
is missing. 

Issued By: Certus Canada 

Description: General Security Agreement 
 

Date of Security Document: March 29, 2011 

Issued By: KPI Canada 

Description: General Security Agreement 
 

Date of Security Document: March 30, 2011 

Issued By: KPI Canada 

Description: Assignment of Life Insurance on Robert Mollenhauer in the 
amount of $4,000,000 

 

Date of Security Document: May 7, 2013 

Issued By: Certus US 

Description: UCC Security Agreement 
 

Date of Security Document: March 7, 2013 

Issued By: KPI Michigan 

Description: UCC Security Agreement 

 

Date of Security Document: April 17, 2018 

Issued By: Certus Canada 

Description: Formalized and registered Non-Possessory Pledge Over Assets 
held in Mexico 
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Date of Security Document: December 20, 2016 

Issued By: Certus Canada 

Description: Formalized and registered Partnership Interests Pledge 
Agreement in respect to certain partnership interests owned by 
Certus Canada in Certus Mexico. 

 

Date of Security Document: April 17, 2018 

Issued By: Certus Mexico 

Description: Formalized and registered Non-Possessory Pledge Over Assets 
held in Mexico 

 

Date of Security Document: December 20, 2016 

Issued By: RHM Inc. 

Description: Formalized and registered Partnership Interest Agreement in 
respect to certain partnership interest owned by RMH Inc. in 
Certus Mexico. 

 

Date of Security Document: February 21, 2019 

Issued By: Jim 

Description: Assignment of Term Deposits and Credit Balances 
 

Date of Security Document: February 21, 2019 

Issued By: Rob 

Description: Assignment of Term Deposits and Credit Balances 
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FORBEARANCE AGREEMENT  
SECOND AMENDING AGREEMENT 

THIS AGREEMENT is made this 1st  day of August, 2019. 

AMONG: 

THE TORONTO-DOMINION BANK 

(hereinafter sometimes called the “Bank”) 

OF THE FIRST PART 

- and - 

CERTUS AUTOMOTIVE INC., a company incorporated under 
the laws of Ontario 

(hereinafter sometimes called “Certus Canada”) 

OF THE SECOND PART 

- and - 

KEEN POINT INTERNATIONAL INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “KPI Canada”) 

OF THE THIRD PART 

- and - 

KEEN POINT INTERNATIONAL, INC., a company 
incorporated under the laws of Michigan 

(hereinafter sometimes called “KPI Michigan”) 

OF THE FOURTH PART 

- and - 

R.I.M. MANAGEMENT CO., a company incorporated under the 
laws of Michigan 

(hereinafter sometimes called “RIM”) 

OF THE FIFTH PART 

- and – 
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CERTUS AUTOMOTIVE, S. de R.L. de C.V., a company 
incorporated under the laws of Mexico 

(hereinafter sometimes called “Certus Mexico”) 

OF THE SIXTH PART 

- and - 

CERTUS AUTOMOTIVE, INC., a company incorporated under 
the laws of Michigan 

(hereinafter sometimes called “Certus US”) 

OF THE SEVENTH PART 

- and - 

CERTUS AUTOMOTIVE SHENZHEN CO. LTD., a company 
incorporated under the laws of China 

(hereinafter sometimes called “Certus China”) 

OF THE EIGHTH PART 

- and - 

CERTUS AUTOMOTIVE, (HK) LIMITED, a company 
incorporated under the Laws of Hong Kong 

(hereinafter sometimes called “Certus Hong Kong”) 

OF THE NINTH PART 

- and - 

CERTUS AUTOMOTIVE (EUROPE) GmbH, a company 
incorporated under the laws of Germany 

(hereinafter sometimes called “Certus Europe”) 

OF THE TENTH PART 

- and - 

KORP CO., a company incorporated under the laws of Michigan 

(hereinafter sometimes called “KC”) 

OF THE ELEVENTH PART 
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- and - 

KORP CO. II, a company incorporated under the laws of 
Michigan 

(hereinafter sometimes called “KCII”) 

OF THE TWELFTH PART 

- and - 

R MOLLENHAUER HOLDINGS I INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “RMH Inc.” and together with 
Certus Europe, Certus Canada, KPI Canada, KPI Michigan, RIM, 
Certus Mexico, Certus US, Certus China, Certus Hong Kong, KC 
and KCII are sometimes referred to collectively as the “Certus 
Automotive Group” and individually as members of the Certus 
Automotive Group) 

OF THE THIRTEENTH PART 

- and - 

ROB MOLLENHAUER, of the City of Toronto, Ontario 

(hereinafter sometimes called “Rob”) 

OF THE FOURTEENTH PART 

- and - 

MICHAEL JAMES PROKOPETZ, of the City of Clarkston, 
Michigan 

(hereinafter sometimes called “Jim”) 

OF THE FIFTEENTH PART 

WHEREAS: 

A. By a Forbearance Agreement dated March 21, 2019 (the “Original Forbearance 
Agreement”) as amended by an Amending Agreement dated April 2, 2019 (such 
Original Forbearance Agreement, as amended, and as may be further amended, restated, 
supplemented from time to time, collectively, the “Forbearance Agreement”), the Bank, 
each member of the Certus Automotive Group, Rob and Jim, agreed to a forbearance 
arrangement, the terms and conditions of which are set out in the Forbearance 
Agreement. 
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B. The Bank, each member of the Certus Automotive Group, Rob and Jim, are desirous of 
further amending the Forbearance Agreement and have agreed to enter into this Second 
Amending Agreement (the “Amending Agreement”). 

C. Korp Co. was referred to in the Forbearance Agreement as “Korp Co”, whereas in fact, 
the correct legal name of KC includes a “(.)” after “Co” and is in fact, “Korp Co.”.  For 
greater certainty, any reference in the Forbearance Agreement, including any signature 
page therein, to “Korp Co” shall be deemed to refer to “Korp Co.” and the Forbearance 
Agreement shall be hereby deemed to be amended accordingly. 

D. Korp Co. II was referred to in the Forbearance Agreement as “Korp Co II”, whereas in 
fact, the correct legal name of KCII includes a “.” after the “Co” and is in fact, “Korp Co. 
II”. For greater certainty, any reference in the Forbearance Agreement, including any 
signature page therein, to “Korp Co II” shall be deemed to refer to “Korp Co. II” and the 
Forbearance Agreement shall be hereby deemed to be amended accordingly. 

E. In Recital F of the Original Forbearance Agreement, each of members of the Certus 
Automotive Group, Rob and Jim jointly and severally acknowledged and agreed and 
represented and warranted to the Bank that the share ownership structure set out in 
Schedule D to the Forbearance Agreement  (the “Original Ownership Structure”) was 
true and accurate in all respects and formed an essential part of the Forbearance 
Agreement in all respects. However, the Bank was advised by way of a letter dated June 
21, 2019 from Grant Thornton (British Virgin Islands) Limited to the Bank (the “Grant 
Thornton Letter”) that Euroshare Ltd. was liquidated and dissolved on March 23, 2018. 
Accordingly, the Original Ownership Structure provided by the Certus Automotive 
Group, Rob and Jim was at the time of execution of the Forbearance Agreement incorrect 
and inaccurate and continues to be incorrect and inaccurate, which constitutes an Event of 
Default under the Forbearance Agreement (“Breach 1”). A copy of the Grant Thornton 
Letter and correspondence between the Bank and Certus Canada regarding the 
dissolution of Euroshare Ltd. is attached as Schedule A.  

F. In accordance with Recital F of the Original Forbearance Agreement, the Certus 
Automotive Group was required to provide an updated share ownership structure of the 
Certus Automotive Group. The Forbearance Agreement is amended by replacing the 
Share Ownership Structure Chart in Schedule D (Share Ownership Structure) to the 
Forbearance Agreement with an updated Share Ownership Chart which will be provided 
by the Certus Automotive Group to the Bank within two (2) business days of the 
execution of this Amending Agreement, and upon the Bank’s receipt of same to the 
Bank’s satisfaction, such updated Share Ownership Chart shall be attached hereto as 
Schedule B.  

G. The Certus Automotive Group failed to provide the Bank with a signed binding credit 
agreement on or before April 5, 2019, on terms satisfactory to the Bank, acting 
reasonably, as contemplated in the Forbearance Agreement and therefore was required to 
provide the Bank with the Wind-Down Plan on April 12, 2019. 

H. On or around April 9, 2019, the Bank was advised by Grant Thornton LLP that the Certus 
Automotive Group did not intend to provide the Wind-Down Plan on or before April 12, 
2019. 
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I. Certus Automotive Group failed to provide the Bank with the Wind-Down Plan on April 
12, 2019, which constitutes an Event of Default under the Forbearance Agreement 
(“Breach 2”).  Further, on April 17, 2019, Certus Automotive Group advised the Bank 
that not only was the Wind-Down Plan not completed, no steps whatsoever had been 
taken to prepare the Wind-Down Plan, including contacting Alvarez & Marsal, to 
participate fully in the preparation of the Wind-Down Plan, as required pursuant to the 
Forbearance Agreement. 

J. The Certus Automotive Group did not repay the Obligations in full at the expiration of 
the Forbearance Agreement, as required pursuant to the Forbearance Agreement, which 
also constitutes an Event of Default and a further breach (“Breach 3”, and together with 
Breach 1 and Breach 2,  the “Breaches”) under the Forbearance Agreement. 

K. The Bank is in a position to enforce the Existing Security and the Additional Security and 
pursue all rights and remedies it may have in connection with respect to each of the 
members of the Certus Automotive Group, as it deems appropriate, including without 
limitation, by way of the appointment of a receiver and manager. 

L. The Certus Automotive Group advised the Bank that the Certus Automotive Group was 
negotiating a loan arrangement with FGI Worldwide LLC (“FGI”), which such loan 
arrangement was anticipated to close in, first, June 2019 and, second, by no later than 
mid-July, 2019 (the “FGI Loan Arrangement”). 

M. The Certus Automotive Group advised the Bank that under the FGI Loan Arrangement, 
FGI would, among other things, loan a principal amount of US$13,000,000 to the Certus 
Automotive Group, which was to have been used in full to pay down the Obligations (the 
“FGI Repayment”) and pursuant to which, among other things, the operating credit 
facility with the Bank would be permanently terminated. 

N. In connection with the FGI Loan Repayment, the Bank was prepared to agree to amend 
the terms of the Credit Agreement in accordance with a term sheet (the “Term Sheet”) 
prepared by the Bank and provided that: 

(a) the FGI Repayment was to have been made by no later than the 12th day of 
July, 2019, such that the remaining Obligations of the Certus Automotive 
Group to the Bank would have been no more than an amount as agreed to 
between the Bank and Certus Automotive (the “Remaining 
Obligations”); and 

(b) EDC would have confirmed to the Bank that it guarantees the Remaining 
Obligations of the Certus Automotive to the Bank up to an amount of no 
less than CDN$6,600,000 (or its US$ equivalent), on terms satisfactory to 
the Bank, 

and on certain additional terms pursuant to which the Certus Automotive Group would 
repay the balance of the Remaining Obligations over twelve months from the date of 
drawdown (amortized over eighty-four months from the date of drawdown) in 
accordance with the Term Sheet, subject to the balance of the terms of the Forbearance 
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Agreement, as amended, including acceleration of the Obligations (which includes, for 
greater certainty, the Remaining Obligations) in an Event of Default. 

O. The parties expended significant time, efforts and resources working towards completion 
of the FGI Loan Arrangement and FGI Repayment transactions.  During the time of such 
efforts, the Certus Automotive Group repeatedly asked the Bank to increase the amount 
of the Remaining Obligations and the Bank resubmitted the matter to its credit 
department for consideration before agreeing, conditionally, on the amount set out in 
Recital N(a) with respect to the Remaining Obligations. 

P. On June 28, 2019, Rob Mollenhauer of the Certus Automotive Group wrote to the Bank 
and advised that the FGI Loan Arrangement and FGI Repayment transactions were on 
hold, stating, in part, as follows: 

From: Rob Mollenhauer <rmoll@certusauto.com> 
Sent: Friday, June 28, 2019 1:48:03 PM 
To: Swan, Jeffrey 
Cc: Phongsivorabouth, Richard; Jack Pulkinen; Jim Prokopetz; 
Sean Zweig; Wootton, Daniel 
Subject: FW: Refinancing On Hold 

Jeff, 

Unfortunately it appears that the FGI financing is on hold. Their 
formulas for calculating advance rates on receivables and 
inventory are complex and they have not provided a definitive 
closing number until we pressed them last night. Unfortunately 
their final number is 2 million short of our requirement particularly 
when you take into account we have to be able to manage during 
the traditional slow automotive sales period in July, November and 
December. 

I am very sorry that this happened at the 11th hour and impacted 
our closing. However, it would not be prudent to procced with FGI 
on their ABL terms without knowing that we will be properly 
covered throughout the year. For us to proceed with FGI based on 
their approach to funding we will require a TD term loan of 
US$12.0KK. 

Q. Each of the members of the  Certus Automotive Group  has indicated to the Bank that it 
can revive the FGI Loan Arrangement and in connection therewith complete the FGI 
Repayment and the operating credit facility with the Bank will be permanently 
terminated. In particular, the Certus Automotive Group shall obtain and deliver to the 
Bank a binding FGI commitment letter (the “FGI Commitment Letter”), to the 
satisfaction of the Bank, by no later than August 13,, 2019, which sets out the terms and 
conditions in connection with the FGI Loan Arrangement. In accordance with the FGI 
Commitment Letter, the FGI Loan Arrangement is anticipated to close on or before 
August 23, 2019 (the “FGI Closing Date”). For greater certainty, it is expressly 
confirmed and agreed by each of the members of the Certus Automotive Group that, 
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without limitation, on the closing of this new FGI transaction the operating credit facility 
with the Bank will be permanently terminated.  

R. Provided that: 

(a) the FGI Repayment is made by no later than the FGI Closing Date (or 
such other date agreed to by the Bank in its sole discretion), such that the 
Remaining Obligations of the Certus Automotive Group to the Bank will 
not be more than US$12,000,000 (or its CDN$ equivalent) in the 
aggregate; and 

 
(b) EDC has confirmed to the Bank that it guarantees the Remaining 

Obligations of the Certus Automotive, Rob and Jim to the Bank up to  an 
amount of no less than CDN$10,000,000 (or its US$ equivalent), on terms 
satisfactory to the Bank, 

then, notwithstanding Section 16 of the Original Forbearance Agreement, the Bank is 
prepared to allow the Certus Automotive Group, Rob and Jim to repay the balance of the 
Remaining Obligations over twelve months from the date of drawdown (amortized over 
eighty-four months from the date of drawdown) in accordance with the Term Sheet and 
the Amending Letter Agreement (as such term is defined herein), subject to the balance 
of the terms of the Forbearance Agreement (which includes this Amending Agreement in 
accordance with Recital A and Section 4), including acceleration of the Obligations 
(which includes, for greater certainty, the Remaining Obligations) in an Event of Default. 

S. The Certus Automotive Group has prepared or shall prepare financial forecasts for the 
period from the week of July 19, 2019  through to the week of October 11, 2019, a copy 
of which forecasts shall be attached hereto as Schedule E (the “Financial Forecasts”) 
within five (5) business days of the execution of this Amending Agreement.  Among 
other things, the Financial Forecasts shall include the following: 

(a) usage of the 2019 Temporary Bulge facility operating credit facility 
contemplated in section 13 of this Agreement;  

(b) the closing of the FGI Loan Arrangement on the FGI Closing Date; and 

(c) the FGI Repayment is made to the Bank by no later than the FGI Closing 
Date (or such other date agreed to by the Bank as evidenced in writing), 
such that the only Obligations of the Certus Automotive Group to the 
Bank are the Remaining Obligations.  

T. Each of the members of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledges and agrees that it has received and reviewed copies of the invoices of the 
Bank’s legal fees and expenses incurred through the date of execution of this Amending 
Agreement  (the “Legal Fee Invoices”) and confirms that the amounts set out in the 
Legal Fee Invoices are fully due and owing  to the Bank as part of the Borrower’s 
Obligations, and the aggregate amount of the Legal Fee Invoices is set out in Schedule D 
attached hereto. The Legal Fee Invoices will be paid in equal consecutive instalments 
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over an eight (8) week period payable on the first business day of each week,  and the 
first such instalment shall commence on the earlier of: a)  first business day of the week 
immediately following the FGI Closing Date; and b) first business day of the week 
immediately following date the FGI Loan Arrangement is placed on hold or terminated.  

U. The Certus Automotive Group, Rob and Jim have each requested that the Bank forbear 
from exercising its Enforcement Rights. 

V. The Certus Automotive Group, Rob and Jim, as applicable, have each agreed to observe 
all of the provisions of this Agreement. 

W. The Certus Automotive Group, Rob and Jim have requested, and the Bank hereby agrees, 
subject to the terms and conditions herein, to tolerate (i) the Breaches;  (ii) the failure of 
the Certus Automotive Group to complete the FGI Loan Arrangement and FGI 
Repayment transaction; (iii) to refrain from pursuing any of its remedies available under 
the Forbearance Agreement or elsewhere; and (iv) to amend and supplement certain 
provisions of the Forbearance Agreement. 

NOW THEREFORE, this Agreement witnesses that in consideration of the mutual promises, 
covenants and agreements contained in the Forbearance Agreement and herein contained, and 
the sum of $10.00 and other good valuable consideration the receipt and sufficiency of which are 
hereby acknowledged by each of the parties, the parties hereto agree each as follows: 

AGREEMENTS, COVENANTS, REPRESENTATIONS AND WARRANTIES 

1. Each of the capitalized terms used in this Amending Agreement, except where 
specifically otherwise defined in this Amending Agreement, shall have the same meaning 
as set out in the Forbearance Agreement. 

2. All facts as set out in the recitals to this Amending Agreement are true and accurate in all 
respects, including for greater certainty the facts regarding the Breaches, and the parties 
hereto acknowledge that the recitals form an integral part of this Amending Agreement. 

3. All terms and conditions and all recitals, covenants, representations, warranties, releases 
and undertakings provided for in the Forbearance Agreement are hereby affirmed, 
confirmed and agreed to, with effect as of the date of this Amending Agreement, save 
only to the extent, if any, to which the provisions of the Forbearance Agreement are 
amended or supplemented by the provisions of this Amending Agreement and provided 
that in the event of any express conflict between the provisions of this Amending 
Agreement and the provisions of the Forbearance Agreement, the provisions of this 
Amending Agreement shall govern to the extent necessary only to resolve such conflict. 
The expression “herein” and similar expressions used in this Amending Agreement shall 
mean the Forbearance Agreement as amended and supplemented by this Amending 
Agreement. References in the Forbearance Agreement to “this Agreement” and similar 
expressions shall mean the Forbearance Agreement as amended and supplemented by this 
Amending Agreement. 

4. Nothing contained in this Amending Agreement shall have the effect of changing the 
nature of any of the Obligations from the Certus Automotive Group or the obligations of 
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Rob and Jim in connection with their respective Existing Security, Additional Security 
and Existing Guarantees and Additional Guarantees nor of obligating the Bank to extend 
the Forbearance Period other than as expressly provided for herein. 

5. None of the Certus Automotive Group, Rob or Jim dispute their respective liability to 
repay the Obligations, including the Loans and/or the amounts they have guaranteed, on 
any basis whatsoever and each member of Certus Automotive Group, Rob and Jim jointly 
and severally acknowledge and agree that: 

(a) they have no claims for set-off, counterclaim or damages on any basis whatsoever 
against the Bank or any of its directors, officers, employees, representative or 
agents; and 

(b) for value received waive any argument or defence that the failure of the Bank to 
take immediate steps to demand payment of its Loans, or to take any steps to 
exercise its rights as a result of the Breach constitutes a waiver of any rights the 
Bank may have arising out of the Breach or any breach of the same covenant at 
any other time. 

6. The Bank hereby expressly reserves all rights and remedies to which it is entitled under 
the Forbearance Agreement and at law. 

7. Recital S of the Original Forbearance Agreement shall be amended by replacing the date 
of “May 1, 2019” with the date of “October 31, 2019”. 

8. Recital V of the Original Forbearance Agreement shall be amended by replacing the date 
of “May 1, 2019” with the date of “October 31, 2019”. 

9. Section 16 of the Original Forbearance Agreement shall be amended by replacing the 
date of “1st of May 2019” with the date of “31st of October 2019”. 

10. Provided that there has been no Event of Default (other than the Breaches), then the Bank 
agrees to enter into discussions with the Borrowers to consider suitable terms and 
conditions for loan arrangements beyond the expiry of the Forbearance Period, including 
the consideration of the conditions as to additional equity and/or security for the 
Obligations, provided that nothing whatsoever in this Section 10 shall be construed as an 
obligation or a commitment on the part of the Bank to enter into any such arrangements. 

11. Each of the Certus Automotive Group, Rob and Jim jointly and severally agree that, other 
than as expressly provided herein, the execution of the Amending Letter Agreement shall 
not in any way: a) alter the terms of the Forbearance Agreement; b) change the nature of 
any of the Obligations from the Certus Automotive Group; c) change the obligations of 
Rob and Jim in connection with their respective Existing Security, Additional Security 
and Existing Guarantees and Additional Guarantees; or d) obligate the Bank to extend the 
Forbearance Period other than as expressly provided for herein. 

12. Each of the members of the Certus Automotive Group shall carry out their business in 
compliance with the Financial Forecasts. 
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13. Subject to adherence in all respects with the terms of the Forbearance Agreement, 
including for greater certainty, this Amending Agreement, during the term of the 
Forbearance Agreement the maximum principal amount of the 2019 Temporary Bulge 
shall be US$17,600,000.00.  For greater certainty, it is further jointly and severally 
agreed by the Certus Automotive Group, Rob and Jim that in calculating the borrowing 
availability under the 2019 Temporary Bulge Facility, the borrowing base of Certus 
Canada and KPI Canada shall be not less than US$19.1 million (being US$17.6 million, 
plus US$1.5 million), unless otherwise expressly agreed to, by the Bank, from time to 
time and which agreement must be evidenced in writing.  

14. Without limitation, in accordance with Section 22 of the Original Forbearance 
Agreement, upon the occurrence of an Event of Default or otherwise at the expiration of 
the Forbearance Period, each member of the Certus Automotive Group, Rob and Jim 
consent to the appointment of a receiver, and in that regard they specifically consent to 
the making of an Order in these circumstances, substantially in the form attached hereto 
as Schedule C. 

15. As of the date of this Amending Agreement, the aggregate principal amount of the 
Borrowers’ Obligations (which includes, for greater certainty, the aggregate amount of 
the Legal Fee Invoices in accordance with Recital T hereof) to the Bank includes the 
amounts as set out in Schedule D hereto, and such amounts remain due and owing in full 
to the Bank. 

16. As consideration for the Bank entering into this Amending Agreement, each member of 
the Certus Automotive Group jointly and severally agrees to pay to the Bank an 
amendment fee in the aggregate amount of CDN$100,000, which fee is fully earned at 
the time of execution of this Amending Agreement and such fee, for greater certainty, is 
included in Schedule D hereto. Such fee will be paid in equal consecutive instalments 
over an eight (8) week period payable on the first business day of each week,  and the 
first such instalment shall commence on the earlier of: a) the first business day of the 
week immediately following the FGI Closing Date; and b) the first business day of the 
week immediately following the date that the FGI Loan Arrangement is either placed on 
hold or terminated. 

17. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree with the Bank that they will continue to adhere to the provisions of 
the Forbearance Agreement, as applicable. 

18. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree to promptly provide, as determined by the Bank in its sole discretion, 
acting reasonably, to the Bank and its Advisor all information pertaining to the business 
of the Certus Automotive Group, the Existing Security, the Additional Security, the 
Existing Guarantees and Additional Guarantees, or any additional information related 
thereto as the Bank or its Advisor may reasonably request from to time to time. 

19. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree that they will promptly respond to all reasonable requests for 
information concerning each member of the Certus Automotive Group from the Bank’s 
Advisor. 
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20. Subject to Sections 22 and 23 hereof, each member of the Certus Automotive Group, Rob 
and Jim jointly and severally agree that the Bank’s Advisor shall prepare the Wind-Down 
Plan. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
further agree to cooperate with the Bank’s Advisor to permit the preparation of the Wind-
Down Plan. The Wind-Down Plan shall address all relevant considerations including, but 
not limited to, the following: 

(a) maximization of values and all assets of the Certus Automotive Group; 

(b) communication plans with direct customers and original equipment manufacturers 
(but for greater certainty, the Bank’s Advisor shall not have any communications 
during the Forbearance Period with such customers or manufacturers or any 
suppliers unless there is an Event of Default (other than the Breaches); 

(c) an operation program; 

(d) a sale program (in this regard the Bank’s Advisor will use commercially 
reasonable efforts to work with Duff and Phelps LLP to utilize the work done by 
Duff and Phelps LLP on a sale program provided that the Bank’s Advisor 
receives full cooperation from Duff and Phelps LLP on a timely basis); 

(e) accommodation agreements with customers and original equipment 
manufacturers; and 

(f) cash flow forecasts. 

21. Subject to Section 22 and 23 hereof, during the term of the term of the Forbearance 
Period each member of the Certus Automotive Group, Rob and Jim jointly and severally 
agree to give priority to the Wind-Down Plan, to act in good faith at all times in that 
regard and to provide contact information of and access to relevant personnel of the 
Certus Automotive Group in this regard. Further, in addition to items (a) through (f) in 
Section 20, in connection with the Wind-Down Plan each member of the Certus 
Automotive Group, Rob and Jim further jointly and severally agree to adhere to the 
additional requirements – and to provide the additional information – set out in 
Schedule F in accordance with the timelines contemplated in Schedule F. 

SUSPENSION OF WIND-DOWN PLAN 

22. Notwithstanding anything stated herein or in the Original Forbearance Agreement, as 
amended from time to time, the Wind-Down Plan shall be held in abeyance during the 
period when the FGI Loan Arrangements are  being pursued in accordance with the terms 
hereof provided that: 

(a) the FGI Loan Arrangements is completed in accordance with the FGI 
Commitment Letter on or before the FGI Closing Date (or such other date agreed 
to by the Bank in its sole discretion); and  

(b) an Event of Default (unless waived by the Bank) has not occurred that is 
continuing. 
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FURTHER SUSPENSION OF THE WIND-DOWN PLAN 

23. Notwithstanding anything stated herein or in the Original Forbearance Agreement, as 
amended from time to time, if: 

(a) the FGI Loan Arrangements is completed in accordance with the FGI 
Commitment Letter on or before the FGI Closing Date (or such other date agreed 
to by the Bank in its sole discretion); and  

(b) all conditions set out in Recital R hereof are satisfied to the Bank’s satisfaction, 

then the Bank will not require the Wind-Down Plan unless an Event of Default (which 
has not been waived by the Bank) has occurred that is continuing. 

GENERAL 

24. This Amending Agreement, and the covenants and conditions to be performed on the part 
of the Bank, are subject to the Bank obtaining the approval of EDC to this Amending 
Agreement by no later than August 8, 2019 (which condition is for the sole benefit of the 
Bank and may be waived by it). 

25. This Amending Agreement shall be binding upon the parties hereto and each of their 
respective successors and assigns. 

26. Time will, in all respects, be of the essence in this Amending Agreement and no 
extension of time or variation of any term of this Amending Agreement will operate as a 
waiver of this provision. 

27. This Amending Agreement shall be construed and enforced in accordance with the laws 
of the Province of Ontario and the laws of Canada applicable therein and shall be treated 
in all respects as an Ontario contract. 

28. This Amending Agreement (and which incorporates the Forbearance Agreement as 
referred to above) constitutes the entire agreement of the parties with respect to the 
subject matter hereof and may not be amended or modified except by written consent 
signed by all parties. 

29. Each of the Certus Automotive Group, Rob and Jim hereby acknowledges they have 
reviewed this Amending Agreement in its entirety with their legal counsel prior to 
executing this Amending Agreement. 

30. This Amending Agreement may be executed in counterparts, each of which shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement.  Transmission by facsimile or electronic transmission in PDF format of an 
executed copy of this Amending Agreement shall be deemed to and constitute due and 
sufficient delivery of such counterpart 

[signature pages to follow] 
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IN WITNESS WHEREOF each of the Bank, each member of the Certus Automotive 

Group, Rob and Jim have executed this Amending Agreement through their authorized 
representatives, all as of the date and year first above written. 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

THE TORONTO-DOMINION BANK 
 
Per:  
 Name:  
 Title:  
  
Per:  
 Name:  
 Title:  
 I/We have the authority to bind The Toronto-

Dominion Bank 

 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CERTUS AUTOMOTIVE INC. 
 
Per:  
 Name:  
 Title:  
  
Per:  
 Name:  
 Title:  
 I/We have the authority to bind Certus Automotive 

Inc. 

 

 

 

 

[signature page to Forbearance Agreement Second Amending Agreement– Certus Automotive Inc. et al.] 

Jeffrey Swan, Director
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) Per:
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)
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)

)
)
)
)
)
)

)

/71
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MICIAEL JAMES PROKOPETZ
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SCHEDULE A 
COPY OF THE GRANT THORNTON LETTER AND CORRESPONDENCE BETWEEN 

THE BANK AND CERTUS CANADA REGARDING THE DISSOLUTION OF 
EUROSHARE LTD. 

See attached. 
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From: Megan MacKinnon <mmackinnon@certusauto.com>  
Sent: Tuesday, July 2, 2019 3:37 PM 
To: Andersen, Daniel <Daniel.Andersen@td.com>; Neal Shah <nshah@certusauto.com> 
Cc: Lovinaria, Janine <Janine.Lovinaria@td.com>; Lamothe, Jill <Jill.Lamothe@td.com>; Rob Mollenhauer 
<rmoll@certusauto.com> 
Subject: RE: Eurochrome/Euroshare 

CAUTION: EXTERNAL MAIL. DO NOT CLICK ON LINKS OR OPEN ATTACHMENTS YOU DO NOT TRUST 
ATTENTION : COURRIEL EXTERNE. NE CLIQUEZ PAS SUR DES LIENS ET N'OUVREZ PAS DE PIÈCES JOINTES AUXQUELS

VOUS NE FAITES PAS CONFIANCE 

Hi Dan, 
I hope you are doing well and had a good long weekend. 
Per your direction below, we contacted our BVI counsel and they advised us of the following: 

“We are not able to give the opinion that the bank is asking for as it largely turns on facts and event (that we 
cannot independently verify) as opposed to law.” 

Under their direction, we contacted Grant Thornton who completed the dissolution of Euroshare Ltd in March of 2018 
and had them confirm the information you are looking for.  
Please review the attached letter and let us know if there is still anything that needs to be done in order for the dividend 
cheque to be accepted. I am available tomorrow and Thursday to meet with you in person or via phone, and can come 
drop off the cheque at your earliest convenience so that it can be processed. 
Thank you for your patience and assistance in resolving this matter. 
Please do not hesitate to contact me if you have any questions.  

Kind regards, 
Megan Mackinnon 

CERTUS AUTOMOTIVE INC. 
510-3300 Bloor St West - West Tower
Toronto, ON  M8X 2X2
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416-231-0909 ex 277

From: Andersen, Daniel [mailto:Daniel.Andersen@td.com] 
Sent: Thursday, March 7, 2019 2:22 PM 
To: Tefik Skera; Megan MacKinnon 
Cc: Lovinaria, Janine; Lamothe, Jill 
Subject: FW: Eurochrome/Euroshare 

Hi Megan and Tefik, 

Our product group has reviewed, and before we can cash this cheque, we will require a written opinion from British 
Virgin Islands ("BVI") counsel in connection with this request. Presumably, Eurochrome had BVI counsel help with the 
dissolution and any transfer of assets that occurred. BVI counsel will need to provide us with an opinion that Euroshare 
is fully dissolved and has no outstanding debts and obligations pursuant to the dissolution, and that Eurochrome is the 
entitled transferee of any remaining assets of Euroshare. Unfortunately, TD Legal cannot opine on BVI law.  

Thank you Megan and Tefik, 

Dan 

Daniel Andersen | Relationship Manager | TD Commercial Banking 
20 Milverton Drive | Mississauga,ON | L5R 3G2 
T: 905 890 2357 | F: 905 890 4136 | C: 416 879 3385 
E: daniel.andersen@td.com 

Jill Lamothe | Senior Credit Analyst | TD Commercial Banking 
20 Milverton Drive | Mississauga,ON | L5R 3G2 
T: 905 890 4163 | F: 905 890 4136 | 
E: jill.lamothe@td.com 

Janine Lovinaria | Customer Service Officer | TD Commercial Banking 
T: 905-890-4123 | F: 905-890-4136 
E: janine.lovinaria@td.com

Internal 

From: Megan MacKinnon <mmackinnon@certusauto.com>  
Sent: Monday, February 25, 2019 1:42 PM 
To: Tefik Skera <tskera@certusauto.com>; Andersen, Daniel <Daniel.Andersen@td.com> 
Cc: Lovinaria, Janine <Janine.Lovinaria@td.com> 
Subject: RE: Eurochrome/Euroshare 

CAUTION: EXTERNAL MAIL. DO NOT CLICK ON LINKS OR OPEN ATTACHMENTS YOU DO NOT TRUST 
ATTENTION : COURRIEL EXTERNE. NE CLIQUEZ PAS SUR DES LIENS ET N'OUVREZ PAS DE PIÈCES JOINTES AUXQUELS

VOUS NE FAITES PAS CONFIANCE 

Hi Dan, 

I hope you are doing well. 
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Unfortunately what we sent you is all we have in terms of documentation. Is there a particular document you had in 
mind or could you provide some more information on exactly what kind of document you are looking for? If it would be 
easier to rely the information by phone, please don’t hesitate to give me a call. 

Thank you for your guidance and patience, 
Megan  
416-231-0909 ext. 277

From: Tefik Skera  
Sent: Friday, February 22, 2019 4:32 PM 
To: Andersen, Daniel 
Cc: Lovinaria, Janine; Megan MacKinnon 
Subject: RE: Eurochrome/Euroshare 

Thanks Daniel, 
We will provide on Monday. Megan is off today. 
Have a great weekend. 
Tefik 

From: Andersen, Daniel <Daniel.Andersen@td.com> 
Sent: February 22, 2019 4:17 PM 
To: Tefik Skera <tskera@certusauto.com> 
Cc: Lovinaria, Janine <Janine.Lovinaria@td.com> 
Subject: Eurochrome/Euroshare 

Hi Tefik, 

We received some advice from our legal department. 

Do you have any further documentation on the dissolution of Euroshare Ltd. or the rollover of the assets into 
Eurochrome?  

The share certificates provided simply evidence that Euroshare used to own assets in a Company, and now Eurochrome 
is the owner.  

Thanks 

Dan 

Daniel Andersen | Relationship Manager | TD Commercial Banking 
20 Milverton Drive | Mississauga,ON | L5R 3G2 
T: 905 890 2357 | F: 905 890 4136 | C: 416 879 3385 
E: daniel.andersen@td.com 

Jill Lamothe | Senior Credit Analyst | TD Commercial Banking 
20 Milverton Drive | Mississauga,ON | L5R 3G2 
T: 905 890 4163 | F: 905 890 4136 | 
E: jill.lamothe@td.com 

Janine Lovinaria | Customer Service Officer | TD Commercial Banking 
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T: 905-890-4123 | F: 905-890-4136 
E: janine.lovinaria@td.com 
  
  

Internal 

 
 
If you wish to unsubscribe from receiving commercial electronic messages from TD Bank Group, please click here or go to the following web address: 
www.td.com/tdoptout 
Si vous souhaitez vous désabonner des messages électroniques de nature commerciale envoyés par Groupe Banque TD veuillez cliquer ici ou vous 
rendre à l'adresse www.td.com/tddesab  

 
NOTICE: Confidential message which may be privileged. Unauthorized use/disclosure prohibited. If received in error, please go to www.td.com/legal for 
instructions. 
AVIS : Message confidentiel dont le contenu peut être privilégié. Utilisation/divulgation interdites sans permission. Si reçu par erreur, prière d'aller au 
www.td.com/francais/avis_juridique pour des instructions. 

This e-mail (and any attachments), is confidential and may be privileged. It may be read, copied and used only by 
intended recipients. Unauthorized access to this e-mail (or attachments) and disclosure or copying of its contents or any 
action taken in reliance on it is unlawful. Unintended recipients must notify the sender immediately by e-mail/phone & 
delete it from their system without making any copies or disclosing it to a third person.  
This e-mail (and any attachments), is confidential and may be privileged. It may be read, copied and used only by 
intended recipients. Unauthorized access to this e-mail (or attachments) and disclosure or copying of its contents or any 
action taken in reliance on it is unlawful. Unintended recipients must notify the sender immediately by e-mail/phone & 
delete it from their system without making any copies or disclosing it to a third person.  
------------------------------ 
[EXTERNAL EMAIL / COURRIEL EXTERNE]  
Please report any suspicious attachments, links, or requests for sensitive information. 
Veuillez rapporter la présence de pièces jointes, de liens ou de demandes d’information sensible qui vous 
semblent suspectes. 
------------------------------ 
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SCHEDULE B 
SHARE OWNERSHIP STRUCTURE 

See attached. 
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KPI/Certus Global Corporate Chart
April 23, 2019

CANADA

U.S./Other

Keen Point
International, Inc.

(Michigan)
KPI

Keen Point
International Inc.
(Ontario - OBCA)

“KPI Canada”

Eurochrome Corp.
(NSULC)

100%

Eric Windler
(Canadian)

Jim Prokopetz
(American)

Rob Mollenhauer
(Canadian)

2.1%
2 Class B 
Common
(non-v)

5.3%
5 Class C 
Common
(non-v)

46.3%
44 Class A 
Common
(voting)

50%
50 Class B 
Common 50%

50 Class A 
Common46.3%

44 Class D 
Common
(voting)

Xin Point Holdings Limited 
(Hong Kong)
(Public Co)

R.I.M. Management 
Co.

(Michigan)

Jim 
Prokopetz

Rob 
Mollenhauer

50%

R.I.M. Properties 
Limited Partnership

(Michigan)

Mollenhauer
2011 Family 

Trust

[Prokopetz
Trust]

49.5% 49.5%

GP 1%

Beneficiaries: Rob and issue
Trustee: Rob

R Mollenhauer
Holdings I Inc. 

(OBCA)

100%

Korp Co II
(Michigan)

Certus
Automotive Inc.

(OBCA)

Certus
Automotive, 

Inc.
(US)

Korp Co
(Michigan)

50%
100 Class A 

Common

100%

Certus
(Hong Kong)

Certus
Automotive

(Europe) 
GmbH

Certus BY JVco Certus YG JVco

50%

50%
100 Class B 

Common

100%

1,872,000 
ordinary shares

50% 50%

100% 100% 100%

Certus
Automotive 

(Mexico) S. de 
R.L. de C.V.

Certus Auto
China

100%99.9%0.1%

Sutrec
Servicios SA 

de CV

99.998%

0.002%

*Note

*Note: Investment only. No ownership
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SCHEDULE C 
FORM OF ORDER 

See attached. 
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Court File No.       

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE       

JUSTICE       

) 
) 
) 

__________, THE ____th 

DAY OF ___________, 2019 

 

THE TORONTO-DOMINION BANK 
Applicant 

- and - 

CERTUS AUTOMOTIVE INC., KEEN POINT INTERNATIONAL INC.,  
KEEN POINT INTERNATIONAL, INC., R.I.M. MANAGEMENT CO., CERTUS 

AUTOMOTIVE, S. de R.L. de C.V., CERTUS AUTOMOTIVE, INC., CERTUS 
AUTOMOTIVE SHENZHEN CO. LTD., CERTUS AUTOMOTIVE, (HK) LIMITED, 

CERTUS AUTOMOTIVE (EUROPE) GmbH, KORP CO., KORP CO. II,  
and R. MOLLENHAUER HOLDINGS I INC. 

Respondents 

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, RSO 1990, c 43, AS AMENDED 

ORDER 
(Appointing Receiver) 

THIS MOTION made by the Applicant for an Order pursuant to section 243(1) of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”) and section 101 of 

the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the “CJA”) appointing Deloitte 

Restructuring Inc. as receiver  and manager (in such capacities, the “Receiver”) without security, 

of all of the assets, undertakings and properties of CERTUS AUTOMOTIVE INC., KEEN 

POINT INTERNATIONAL INC., KEEN POINT INTERNATIONAL, INC., R.I.M. 

MANAGEMENT CO., CERTUS AUTOMOTIVE, S. de R.L. de C.V., CERTUS 

AUTOMOTIVE, INC., CERTUS AUTOMOTIVE SHENZHEN CO. LTD., CERTUS 
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AUTOMOTIVE, (HK) LIMITED, CERTUS AUTOMOTIVE (EUROPE) GmbH, KORP CO., 

KORP CO. II, and R. MOLLENHAUER HOLDINGS I INC. (the collectively, the “Debtors” or 

the “Certus Automotive Group”) acquired for, or used in relation to a business carried on by 

the Debtors, was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of  sworn  , 2019 and the Exhibits thereto and on hearing the 

submissions of counsel for Applicant and the Debtors, no one appearing although duly served as 

appears from the affidavit of service of  sworn  , 2019 and on reading the consent of  

Deloitte Restructuring Inc. to act as the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

is hereby abridged and validated so that this motion is properly returnable today and hereby 

dispenses with further service thereof.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, Deloitte Restructuring Inc. is hereby appointed Receiver, without security, of all of the 

assets, undertakings and properties of the Debtors acquired for, or used in relation to a business 

carried on by the Debtors, including all proceeds thereof (the “Property”). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 
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(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtors, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtors; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver’s powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtors or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtors and to exercise all remedies of the Debtors in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtors; 

(g) to settle, extend or compromise any indebtedness owing to the Debtors; 

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver’s name or in the 

name and on behalf of the Debtors, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 
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instituted with respect to the Debtors, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(k) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction not 

exceeding $________, provided that the aggregate consideration 

for all such transactions does not exceed $__________; and 

(ii) with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required. 

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;    

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 
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(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 

(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtors; 

(p) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtors, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtors;  

(q) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtors may have; 

(r) to commence a foreign legal proceeding to seek the aid and recognition of 

any court, tribunal, regulatory or administrative body having jurisdiction 

in Canada, in the United States of America, in Mexico, in China, in Hong 

Kong, and in Germany, to give effect to this Order and to assist the 

Receiver and its agents in carrying out the terms of this Order; and 

(s) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtors, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 
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foregoing, collectively, being “Persons” and each being a “Person”) shall forthwith advise the 

Receiver of the existence of any Property in such Person’s possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver’s request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the “Records”) in 

that Person’s possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 
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7. THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court 

upon application by the Receiver on at least two (2) days’ notice to such landlord and any such 

secured creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a “Proceeding”), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtors or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any “eligible financial contract” as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business 

which the Debtors are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors 

from compliance with statutory or regulatory provisions relating to health, safety or the 

environment, (iii) prevent the filing of any registration to preserve or perfect a security interest, 

or (iv) prevent the registration of a claim for lien. 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



- 8 - 

  
39343272.1 

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtors, without written consent of the Receiver or 

leave of this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtors are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtors’ current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtors or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the “Post Receivership Accounts”) and the monies standing to the 

credit of such Post Receivership Accounts from time to time, net of any disbursements provided 

for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or 

any further Order of this Court.  
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EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on the Debtors’ behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a “Sale”).  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtors, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, “Possession”) of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 
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relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the “Environmental Legislation”), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver’s duties and powers under this Order, be deemed to be in Possession 

of any of the Property within the meaning of any Environmental Legislation, unless it is actually 

in possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER’S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the “Receiver’s Charge”) on 

the Property, as security for such fees and disbursements, both before and after the making of 

this Order in respect of these proceedings, and that the Receiver’s Charge shall form a first 

charge on the Property in priority to all security interests, trusts, liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA. 

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 
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20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$_________ (or such greater amount as this Court may by further Order authorize) at any time, 

at such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the “Receiver’s Borrowings Charge”) 

as security for the payment of the monies borrowed, together with interest and charges thereon, 

in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the 

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule “A” hereto (the “Receiver’s Certificates”) for any 

amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver’s Certificates.  
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SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 

orders that a Case Website shall be established in accordance with the Protocol with the 

following URL:  

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtors’ creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtors and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtors. 

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada, in the United States of America, 

in Mexico, in China, in Hong Kong, and in Germany, to give effect to this Order and to assist the 
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Receiver and its agents in carrying out the terms of this Order.  All courts, tribunals, regulatory 

and administrative bodies are hereby respectfully requested to make such orders and to provide 

such assistance to the Receiver, as an officer of this Court, as may be necessary or desirable to 

give effect to this Order or to assist the Receiver and its agents in carrying out the terms of this 

Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

31. THIS COURT ORDERS that the Plaintiff shall have its costs of this motion, up to and 

including entry and service of this Order, provided for by the terms of the Plaintiff’s security or, 

if not so provided by the Plaintiff’s security, then on a substantial indemnity basis to be paid by 

the Receiver from the Debtors’ estate with such priority and at such time as this Court may 

determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days’ notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

________________________________________
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SCHEDULE “A” 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that Deloitte Restructuring Inc., the receiver (the “Receiver”) of 

the assets, undertakings and properties [DEBTORS’ NAME(S)] acquired for, or used in relation 

to a business carried on by the Debtors, including all proceeds thereof (collectively, the 

“Property”) appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the 

“Court”) dated the ___ day of  ____________, 2019 (the “Order”) made in an action having 

Court file number __-CL-_______, has received as such Receiver from the holder of this 

certificate (the “Lender”) the principal sum of $___________, being part of the total 

principal sum of$___________ which the Receiver is authorized to borrow under and pursuant 

to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 

 Deloitte Restructuring Inc., solely in its capacity 
as Receiver of the Property, and not in its 
personal capacity  

  Per:  
   Name: 
   Title:  
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SCHEDULE D 
CURRENT INDEBTEDNESS 

 

Statement of Indebtedness 
As at:  July 31, 2019 

  
Borrower:   Certus Automotive Inc. 

  

Facility Type Loan Number Currency Principal Interest   Fees / Costs Total Per Diem Rate Per Annum 

Operating Loan (1) 7312182-1728 USD $17,038,781.44 $104,957.38 $0.00 $17,143,738.82 n/a US Base Rate (2) + 1.50% 
Term Loan 9233741-08-1728 CAD $1,861,893.75 $15,402.71 $0.00 $1,877,296.46 $252.50 Prime Rate (3) + 1.00% 
Term Loan 9233741-10-1728 CAD $886,009.00 $7,449.76 $0.00 $893,458.76 $120.16 Prime Rate (3) + 1.00% 
Term Loan 9233741-11-1728 CAD $1,392,772.80 $11,521.86 $0.00 $1,404,294.66 $188.88 Prime Rate (3) + 1.00% 
Term Loan 9233741-15-1728 CAD $1,127,751.24 $10,858.85 $0.00 $1,138,610.09 $152.94 Prime Rate (3) + 1.00% 
Term Loan 9233741-16-1728 CAD $1,310,606.89 $12,619.52 $0.00 $1,323,226.41 $177.74 Prime Rate (3) + 1.00% 
Forbearance Fee (4) n/a CAD $0.00 $0.00 $50,000.00 $50,000.00 n/a n/a 
Setup Fee (5) n/a CAD $0.00 $0.00 $50,000.00 $50,000.00 n/a n/a 
Deloitte (6) n/a CAD $0.00 $0.00 $35,000.00 $35,000.00 n/a n/a 
Miller Thomson LLP 
(7) n/a CAD $0.00 $0.00 $305,802.14 $305,802.14 n/a n/a 

Diaz Igareda (8) n/a USD $0.00 $0.00 $4,640.00 $4,640.00 n/a n/a 
                  
Total (CAD)     $6,579,033.68 $57,852.70 $440,802.14 $7,077,688.52 $892.22   

Total (USD)     $17,038,781.44 $104,957.38 $4,640.00 $17,148,378.82 $0.00   

         

Total (USD 
Equivalent) (9)     

$22,062,670.32 $149,134.92 $341,245.81 $22,553,051.05 
$681.32   

(1)  Operating Loan balance as at Jul 30/19; subject to change as the account fluctuates daily 
(2)  TD US Dollar Base Rate = 6.00% 
(3)  TD Prime Rate = 3.95% 
(4)  As per Forbearance Agreement dated Mar 21/19 
(5)  As per Expression of Interest dated May 22/19 
(6)  Deloitte's WIP is CDN$35,000 up to 
Jul 26/19        
(7)  Invoices from Nov 1/18 to Jul 15/19 total CDN$266,705.27 + WIP of CDN$39,096.87 for Jul/19 
(8)  Invoice dated Jul 15/19 for legal work on behalf of the Bank related to the FGI refinancing 
(9)  USD/CAD Rate of 1.309550 as at Jun 30/19 
 

 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



 

 
40903441.8 

SCHEDULE E 
FINANCIAL FORECASTS 

See attached. 
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CONSOLIDATED CASH FLOW  WITHOUT CHINA

23-Jul-19

7/31/2019 15:59 Week 1 Week 2 Week 3 Week 4 Week 5 Week 6 Week 7 Week 8 Week 9 Week 10 Week 11 Week 12 Week 13 V

19-Jul-2019 26-Jul-2019 2-Aug-2019 9-Aug-2019 16-Aug-2019 23-Aug-2019 30-Aug-2019 6-Sep-2019 13-Sep-2019 20-Sep-2019 27-Sep-2019 4-Oct-2019 11-Oct-2019 TOTAL

1. CASH ON HAND

[Beginning of month] (15,786,839) (16,348,713) (16,868,275) (16,425,935) (16,643,051) (17,158,204) (17,536,021) (17,452,185) (17,460,741) (17,587,536) (17,397,305) (16,951,349) (17,400,325)

2. CASH RECEIPTS

(b) Collections from Credit Accounts (AR) - KPI 236,969                  324,031                  346,336                  324,025                  349,855                  246,463                  197,268                  350,222                  235,558                  402,346                  316,987                  278,850                  280,654                  3,889,564        

(b) Collections from Credit Accounts (AR)-KPI - Tooling -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(b) Collections from Credit Accounts (AR) - CERTUS 530,698                  584,261                  1,111,364              604,839                  625,772                  780,797                  881,602                  747,076                  687,005                  939,054                  1,148,580              885,157                  570,223                  10,096,428      

(b) Collections from Credit Accounts (AR) - CERTUS - Tooling -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(b) Collections from Credit Accounts (AR) - EUROPE 342,237                  236,642                  205,727                  301,467                  219,183                  167,035                  179,780                  370,470                  291,082                  214,501                  214,501                  234,451                  214,501                  3,191,576        

(b) Collections from Credit Accounts (AR) - CAM - Tooling -                          -                          -                          -                          -                          -                          142,700                  -                          -                          125,979                  -                          -                          -                          268,679            

(b) Collections from Credit Accounts (AR) - CAM 310,983                  387,901                  253,798                  322,409                  285,251                  309,061                  559,771                  279,949                  243,416                  185,762                  516,296                  350,927                  394,735                  4,400,258        

(b) Collections from Credit Accounts (AR) - CAI CHINA -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(bb) Interco Trafsfer -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(c) Loan or Other Cash Injection: VAT -                          79,896                    156,248                  -                          73,906                    105,458                  196,720                  -                          -                          125,000                  48,301                    -                          125,000                  910,529            
3. TOTAL CASH RECEIPTS

     [2a + 2b + 2c=3] 1,420,887              1,612,731              2,073,472              1,552,740              1,553,967              1,608,814              2,157,841              1,747,717              1,457,061              1,992,642              2,244,664              1,749,385              1,585,113              22,757,034      
4. TOTAL CASH AVAILABLE

     [Before cash out] (1 + 3) (14,365,952) (14,735,982) (14,794,803) (14,873,195) (15,089,084) (15,549,390) (15,378,180) (15,704,468) (16,003,680) (15,594,894) (15,152,641) (15,201,965) (15,815,212)

5. CASH PAID OUT

Purchases (Parts, Tooling, prototype parts) -                    

(a) Purchases - KPI 458,462                  207,759                  33,775                    254,392                  171,486                  241,080                  165,340                  179,432                  185,779                  240,525                  192,966                  214,613                  209,497                  2,755,106        

(ab) Purchases - CERTUS 656,976                  295,979                  322,078                  273,232                  266,174                  264,826                  326,091                  134,547                  76,497                    261,449                  330,188                  234,772                  133,228                  3,576,037        

(ac) Purchases - CERTUS GMBH -                          323,221                  160,665                  120,024                  220,543                  110,844                  162,865                  169,100                  229,047                  163,155                  167,715                  198,868                  160,875                  2,186,923        

(ad) Purchases - CERTUS CAM/CAI 65,910                    206,469                  161,691                  84,968                    242,584                  333,046                  161,357                  121,067                  110,325                  190,032                  192,032                  218,599                  218,599                  2,306,679        

(ad)  Purchases  - CERTUS - CAM 200,000                  150,000                  125,000                  150,000                  150,000                  150,000                  250,000                  250,000                  200,000                  150,000                  150,000                  150,000                  150,000                  2,225,000        

(ae) Purchases - CERTUS CHINA -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(b) Gross Wages (excludes withdrawals) 309,812                  298,029                  142,210                  280,610                  216,707                  272,972                  154,541                  286,115                  239,331                  347,312                  156,330                  288,747                  239,331                  3,232,046        

(c) Payroll Expenses (Taxes, etc.) -                          9,154                      -                          24,900                    -                          7,500                      9,154                      24,900                    -                          7,500                      9,154                      24,900                    -                          117,161            

(d) Outside Services ( Mainly Sutrac Payments to Café/Tpt) -                          18,407                    26,150                    17,601                    23,172                    25,809                    19,456                    20,561                    24,967                    19,193                    20,298                    20,561                    24,967                    261,142            

(e) Supplies (Office and operating) -                          3,625                      11,490                    4,625                      4,625                      6,490                      4,625                      6,490                      4,625                      4,625                      6,490                      4,625                      6,490                      68,825              

(g) Tooling cash out - CAM -                          -                          -                          -                          24,721                    -                          144,715                  -                          -                          -                          51,188                    -                          47,503                    268,127            

(g) Auto Lease -                          -                          -                          9,500                      2,205                      -                          -                          9,500                      2,205                      -                          -                          9,500                      2,205                      35,115              

(h) Travel -                          -                          5,700                      27,500                    -                          -                          -                          33,200                    -                          -                          -                          33,200                    -                          99,600              

(i) Accounting and Legal -                          5,920                      17,656                    20,770                    13,070                    42,016                    8,752                      8,752                      23,752                    8,752                      3,070                      3,070                      3,070                      158,649            

(j) Rent -                          37,021                    2,966                      -                          104,293                  22,590                    15,300                    2,966                      104,293                  -                          37,890                    2,966                      104,293                  434,578            

(k) Telephone 2,889                      -                          1,425                      -                          -                          3,500                      -                          1,425                      3,500                      -                          -                          1,425                      -                          14,164              

(l) Utilities-cam -                          18,727                    -                          132,745                  43,358                    -                          -                          154,648                  50,726                    -                          -                          154,648                  50,726                    605,578            

(m) Insurance -                          4,430                      9,511                      5,995                      1,756                      26,830                    16,500                    -                          1,756                      -                          26,830                    -                          1,756                      95,364              

(n) Taxes (Duties,VAT, Corp Taxes etc.) 32,000                    47,500                    25,668                    17,500                    47,464                    17,500                    22,700                    17,500                    51,960                    17,500                    142,500                  22,700                    30,610                    493,102            

(p) Other Expenses - Travel -                          -                          6,000                      6,000                      6,000                      14,586                    6,000                      -                          -                          14,586                    -                          -                          -                          53,173              
Freight/Warehouse/Custom Duty 62,966                    181,863                  152,073                  129,953                  210,277                  128,184                  122,361                  118,440                  130,842                  171,652                  130,685                  135,947                  125,194                  1,800,437        

   Expedited Freight -                          3,375                      3,375                      29,525                    51,375                    3,375                      3,375                      3,375                      3,375                      3,375                      3,375                      3,375                      3,375                      114,650            

Quality Charges -                          31,763                    36,373                    18,071                    38,071                    18,071                    18,071                    17,755                    17,755                    17,755                    18,895                    20,375                    20,375                    273,329            

(q) Miscellaneous - 80,232                    67,237                    67,237                    570                         88,147                    570                         570                         67,237                    570                         88,109                    570                         67,237                    570                         528,855            

(r) Subtotal 1,869,247              1,910,478              1,311,041              1,608,482              1,926,028              1,689,791              1,611,771              1,627,009              1,461,304              1,705,522              1,640,176              1,810,127              1,532,665              21,703,640      

(s) Loan Principal Payment 16,730                    -                          71,323                    7,075                      16,730                    -                          214,180                  7,075                      20,307                    -                          71,323                    142,857                  7,075                      574,675            

(ss) Interest on Term Loan/Credit Line/Cap. Lease 11,400                    28,304                    121,979                  19,301                    -                          19,056                    121,979                  -                          -                          -                          -                          152,435                  -                          474,453            

(t) Capital Purchases 39,021                    186,767                  85,274                    62,832                    72,272                    46,443                    58,499                    45,295                    58,609                    44,995                    48,572                    54,305                    30,834                    833,718            

(tt) Outstanding Cheques -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(u)Refinancing Expenses 46,364                    6,745                      41,515                    72,167                    54,091                    231,342                  67,576                    76,894                    43,636                    51,894                    38,636                    38,636                    -                          769,496            

(v) Others -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    
6. TOTAL CASH PAID OUT

     [Total 5a thru 5w] 1,982,761 2,132,293 1,631,133 1,769,856 2,069,120 1,986,631 2,074,005 1,756,273 1,583,856 1,802,411 1,798,708 2,198,361 1,570,574 24,355,982      

NET CASH FOR THE WEEK (561,874) (519,562) 442,340 (217,116) (515,153) (377,817) 83,837 (8,556) (126,795) 190,230 445,956 (448,976) 14,538 (1,598,948)       
7. CASH POSITION

     [End of month]  (4 minus 6) (16,348,713) (16,868,275) (16,425,935) (16,643,051) (17,158,204) (17,536,021) (17,452,185) (17,460,741) (17,587,536) (17,397,305) (16,951,349) (17,400,325) (17,385,787)

(0)                             0                              (0)                             (0)                             (0)                             (0)                             0                              (0)                             (0)                             (0)                             (0)                             (0)                             (0)                             

Borrowing Base 17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            

Avaliability 1,251,287              731,725                 1,174,065              956,949                 441,796                 63,979                    147,815                 139,259                 12,464                    202,695                 648,651                 199,675                 214,213                 

Min Cash Required for CAM, CAE and CAI CH* 300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  

Cash Position For Toronto LOC (16,648,713) (17,168,275) (16,725,935) (16,943,051) (17,458,204) (17,836,021) (17,752,185) (17,760,741) (17,887,536) (17,697,305) (17,251,349) (17,700,325) (17,685,787)
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SCHEDULE F 
WIND-DOWN PLAN 

 
Subject to Section 22 and 23, each member of the Certus Automotive Group, Rob and Jim will 
cause all of the items in this Schedule F to be provided to the Bank and the Bank’s Advisor . 
Subject to Section 22 and 23, it  will be an Event of Default under the terms of the Agreement if 
the Bank’s Advisor identifies any lack of cooperation or diligence concerning the preparation 
and/or delivery of any of any of the items provided for in this Schedule F at any time during the 
Forbearance Period – notwithstanding that the item(s) in question may not be due, in their final 
form, until a subsequent date as identified below in this Schedule F.  

I.  WIND-DOWN PLAN 

In connection with the Wind-Down Plan, each member of the Certus Automotive Group, Rob 
and Jim each agree to provide the following material to the Bank’s Advisor (on a consolidated 
basis, unless specifically identified as being on an entity by entity basis): 

1. Monthly Balance Sheet and P&L for each entity up to June 2019; 

2. Updated FY2019 and Variance analysis; FY2020 forecasts for each entity 

3. CAPEX – committed and forecast for FY2020; 

4. Updated listing of platforms and customer for each entity; Pending PPAP approvals for 
each entity; Mold inventory for each entity; 

5. Supplier payables by platform (with the exception of Mexico, which cannot be by 
platform); 

6. Detailed current FTQ Downtime Report; 

7. HST statements of accounts for all accounts as at the last report, including proof of 
payment or receipt of payment;  

8. Payroll summary from the payroll provider, for each entity and CRA source deductions 
statements of account for each entity. 

9. Certus Automotive Group will also work with the Bank’s Advisor to design a 
comprehensive data room with respect to each entity within the Certus Automotive 
Group. 

II. ADDITIONAL MATTERS 

10. In connection with the immediate cash flow requirements of the Certus Automotive 
Group, the Certus Automotive Group will provide: 

(a) all supplier and payroll information 

(b) updated Bank borrowing base calculations 
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The completed information contemplated in this section 10 will be provided by no later 
than the 9th day of August, 2019 

11. In connection with the most recent financial statements of the Certus Automotive Group, 
the Certus Automotive Group will provide: 

(a) updated (i) Accounts receivable (ii) accounts payable and (iii) inventory listings 

(b) updated Fiscal Year 2020 Forecast, organized by entity (including first quarter 
actual results and forecasts) 

The completed information contemplated in this section 11 will be provided by no later 
than the 16th day of August, 2019 

12. In connection with the Duff and Phelps sales process with respect to the Certus 
Automotive Group: 

(a) an update as to the status of this process 

(b) an update as to the prospects identified in this process 

(c) an update as to the status of the data room with respect to this process 

The information contemplated in this section 12 will be provided by no later than the 30th 
day of August, 2019 

13. The Certus Automotive Group will meet with the Bank’s Advisor by no later than the 
30th day of August, 2019 to discuss the possibility of identifying and engaging a Chief 
Restructuring Officer of the Certus Automotive Group.  
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FORBEARANCE AGREEMENT  
THIRD AMENDING AGREEMENT 

THIS AGREEMENT is made this 15 day of November, 2019. 

AMONG: 

THE TORONTO-DOMINION BANK 

(hereinafter sometimes called the “Bank”) 

OF THE FIRST PART 

- and -

CERTUS AUTOMOTIVE INC., a company incorporated under 
the laws of Ontario  

(hereinafter sometimes called “Certus Canada”) 

OF THE SECOND PART 

- and -

KEEN POINT INTERNATIONAL INC., a company 
incorporated under the laws of Ontario  

(hereinafter sometimes called “KPI Canada”) 

OF THE THIRD PART 

- and -

KEEN POINT INTERNATIONAL, INC., a company 
incorporated under the laws of Michigan 

(hereinafter sometimes called “KPI Michigan”) 

OF THE FOURTH PART 

- and -

R.I.M. MANAGEMENT CO., a company incorporated under the
laws of Michigan

(hereinafter sometimes called “RIM”) 

OF THE FIFTH PART 
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- and – 

 

CERTUS AUTOMOTIVE, S. de R.L. de C.V., a company 
incorporated under the laws of Mexico  

(hereinafter sometimes called “Certus Mexico”) 

OF THE SIXTH PART 

- and - 

CERTUS AUTOMOTIVE, INC., a company incorporated under 
the laws of Michigan 

(hereinafter sometimes called “Certus US”) 

OF THE SEVENTH PART 

- and - 

CERTUS AUTOMOTIVE SHENZHEN CO. LTD., a company 
incorporated under the laws of China  

(hereinafter sometimes called “Certus China”) 

OF THE EIGHTH PART 

- and - 

CERTUS AUTOMOTIVE, (HK) LIMITED, a  
company incorporated under the Laws of Hong Kong 
 
(hereinafter sometimes called “Certus Hong Kong”) 

OF THE NINTH PART 

- and - 

CERTUS AUTOMOTIVE (EUROPE) GmbH, a company 
incorporated under the laws of Germany 

(hereinafter sometimes called “Certus Europe”) 

OF THE TENTH PART 

- and - 

KORP CO., a company incorporated under the laws of Michigan 
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(hereinafter sometimes called “KC”) 

OF THE ELEVENTH PART 

- and - 

KORP CO. II, a company incorporated under the laws of 
Michigan 

(hereinafter sometimes called “KCII”) 

OF THE TWELFTH PART 

- and - 

R MOLLENHAUER HOLDINGS I INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “RMH Inc.” and together with 
Certus Europe, Certus Canada, KPI Canada, KPI Michigan, RIM, 
Certus Mexico, Certus US, Certus China, Certus Hong Kong, KC 
and KCII are sometimes referred to collectively as the “Certus 
Automotive Group” and individually as members of the Certus 
Automotive Group) 

OF THE THIRTEENTH PART 

- and - 

ROB MOLLENHAUER, of the City of Toronto, Ontario 

(hereinafter sometimes called “Rob”) 

OF THE FOURTEENTH PART 

- and - 

MICHAEL JAMES PROKOPETZ, of the City of Clarkston, 
Michigan 

(hereinafter sometimes called “Jim”) 

OF THE FIFTEENTH PART 

 

WHEREAS: 

A. By a Forbearance Agreement dated March 21, 2019 (the “Original Forbearance 
Agreement”) as amended by an Amending Agreement dated April 2, 2019 (the “First 
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Amending Agreement”) and an Amending Agreement dated August 1, 2019 (the 
“Second Amending Agreement”) (such Original Forbearance Agreement, as amended 
by the First Amending Agreement and the Second Amending Agreement, and as may be 
further amended, restated, supplemented from time to time (including pursuant to this 
Amending Agreement, as defined in Recital C below), collectively, the "Forbearance 
Agreement"), the Bank, each member of the Certus Automotive Group, Rob and Jim, 
agreed to a forbearance arrangement, the terms and conditions of which are set out in the 
Forbearance Agreement. 

B. The Bank, each member of the Certus Automotive Group, Rob and Jim each hereby 
agree and acknowledge that going forward the Forbearance Agreement shall be referred 
to as and called either the “Agreement” or the “Forbearance Agreement”. 

C. The Bank, each member of the Certus Automotive Group, Rob and Jim, are desirous of 
further amending the Forbearance Agreement and have agreed to enter into this Third  
Amending Agreement (the “Amending Agreement”). 

D. The Certus Automotive Group failed to provide the Bank with a signed binding FGI 
Commitment Letter on or before August 13, 2019 as contemplated in the Forbearance 
Agreement, which constitutes an Event of Default and a breach under the Forbearance 
Agreement (“Breach #1”). 

E. The Certus Automotive Group failed to complete the FGI Loan Arrangement on or 
before the FGI Closing Date, which constitutes an Event of Default and a further breach 
under the Forbearance Agreement (“Breach #2”). 

F. The Certus Automotive Group did not make the FGI Repayment on the FGI Closing 
Date, which constitutes an Event of Default and a further breach under the Forbearance 
Agreement (“Breach #3”). 

G. As a result of not completing the FGI Loan Arrangement on the FGI Closing Date, Certus 
Automotive Group did not begin to repay the Remaining Obligations in accordance with 
the Term Sheet (as such term is defined in the Second Amending Agreement), which 
constitutes an Event of Default and a further breach under the Forbearance Agreement 
(“Breach #4”, and together with Breach #1, Breach #2 and Breach #3, the “Breaches”). 

H. The Bank is in a position to enforce the Existing Security and the Additional Security and 
pursue all rights and remedies it may have in connection with respect to each of the 
members of the Certus Automotive Group, as it deems appropriate, including without 
limitation, by way of the appointment of a receiver and manager. 

I. In accordance with the Forbearance Agreement each of the Certus Automotive Group, 
Rob and Jim jointly and severally agreed, among other things, that the Bank’s Advisor 
shall prepare the Wind-Down Plan. 

J. Notwithstanding Recital I above, pursuant to Section 22 of the Second Amending 
Agreement, the Wind-Down Plan would only be held in abeyance during the period 
when the FGI Loan Arrangements are being pursued in accordance with the terms of the 
Forbearance Agreement, provided that: 
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(a) the FGI Loan Arrangements is completed in accordance with the FGI 
Commitment Letter on or before the FGI Closing Date (or such other date 
agreed to by the Bank in its sole discretion); and 

(b) an Event of Default (unless waived by the Bank) has not occurred that is 
continuing. 

K. The FGI Loan Arrangements was not completed in accordance with the FGI 
Commitment Letter on or before the FGI Closing Date and the Breaches constitute 
Events of Default. Accordingly, each of the Certus Automotive Group, Rob and Jim 
jointly and severally agree that the Bank is entitled to exercise its right under the 
Forbearance Agreement to have the Bank’s Advisor prepare the Wind-Down Plan. 

L. On October 2, 2019, Rob Mollenhauer of the Certus Automotive Group wrote to the 
Bank and advised that the Banco Mexico waiver has been obtained and suggested an 
early November 2019 closing date for the  FGI Loan Arrangement, stating, in part, as 
follows: 

 
From: Rob Mollenhauer <rmoll@certusauto.com>  
Sent: Wednesday, October 2, 2019 11:18 AM 
To: 'Swan, Jeffrey (jeff.swan@td.com)' <jeff.swan@td.com>; Tessa 
Payne <tbitner@fgiww.com> 
Cc: Phongsivorabouth, Richard <Richard.Phongsivorabouth@td.com>; 
Neal Shah <nshah@certusauto.com> 
Subject: Proposed Refinancing Date 

Hi Jeff and Tessa, 

Now that we have the Bancomext waiver, I would like to get a target 
closing date for our refinancing. Tessa has confirmed that we will be able 
to get their field work completed and their internal approvals by early 
November so I suggest a closing date of 11/18 or 19. Does this date work 
for both parties?  

M. Each of the members of the Certus Automotive Group has confirmed to the Bank that 
FGI is prepared to complete the FGI Loan Arrangement and in connection therewith 
complete the FGI Repayment and the operating credit facility with the Bank as well as 
the 2019 Temporary Bulge Facility will be permanently terminated. In particular, the 
Certus Automotive Group shall obtain and deliver to the Bank a binding FGI 
commitment letter, to the satisfaction of the Bank, by no later than November 14, 2019, 
which sets out the terms and conditions in connection with the FGI Loan Arrangement. 
In accordance with such FGI commitment letter, the FGI Loan Arrangement is 
anticipated to close on or before November 15, 2019 (the “New FGI Closing Date”). For 
greater certainty, it is expressly confirmed and agreed by each of the members of the 
Certus Automotive Group that, without limitation, on the closing of this new FGI 
transaction the operating credit facility with the Bank will be permanently terminated.  

N. Provided that: 
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(a) the FGI Repayment is made by no later than the New FGI Closing Date 
(or such other date agreed to by the Bank in its sole discretion), such that 
the Remaining Obligations of the Certus Automotive Group to the Bank 
will not be more than US$15,000,000 (or its CDN$ equivalent) in the 
aggregate; and 

(b) EDC has confirmed to the Bank that it guarantees the Remaining 
Obligations of the Certus Automotive, Rob and Jim to the Bank up to  an 
amount of no less than CDN$10,000,000 (or its US$ equivalent), on terms 
satisfactory to the Bank, 

then, notwithstanding Section 16 of the Original Forbearance Agreement, the Bank is 
prepared to allow the Certus Automotive Group, Rob and Jim to repay the balance of the 
Remaining Obligations over twelve months from the date of drawdown (the “Repayment 
Expiry Date”) (amortized over one hundred and twenty (120) months from the date of 
drawdown) in accordance with the Term Sheet and an amending letter agreement 
executed in connection therewith (the “Amending Letter Agreement”), subject to the 
balance of the terms of the Forbearance Agreement (which includes this Amending 
Agreement in accordance with Recital A and Section 4), including acceleration of the 
Obligations (which includes, for greater certainty, the Remaining Obligations) in an 
Event of Default. 

O. The Certus Automotive Group has prepared or shall prepare financial forecasts for the 
period from the week of November 1, 2019 through to the week of March 31, 2021, a 
copy of which forecasts shall be attached hereto as Schedule A (the “Financial 
Forecasts”) within five (5) business days of the execution of this Amending Agreement.  
Among other things, the Financial Forecasts shall include the following: 

(a) the closing of the FGI Loan Arrangement on the New FGI Closing Date; 
and 

(b) the FGI Repayment is made to the Bank by no later than the New FGI 
Closing Date (or such other date agreed to by the Bank as evidenced in 
writing), such that the only Obligations of the Certus Automotive Group to 
the Bank are the Remaining Obligations.  

P. The Certus Automotive Group, Rob and Jim have each requested that the Bank forbear 
from exercising its Enforcement Rights.  

Q. The Certus Automotive Group, Rob and Jim, as applicable, have each agreed to observe 
all of the provisions of this Agreement. 

R. The Certus Automotive Group, Rob and Jim have requested, and the Bank hereby agrees, 
subject to the terms and conditions herein, to: (i) tolerate the Breaches; (ii) tolerate the 
failure of the Certus Automotive Group to complete the FGI Loan Arrangement and FGI 
Repayment transaction; (iii)  refrain from pursuing any of its remedies available under 
the Forbearance Agreement or elsewhere, including its rights in respect to the Wind-
Down Plan; and (iv) to amend and supplement certain provisions of the Forbearance 
Agreement. 
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NOW THEREFORE, this Agreement witnesses that in consideration of the mutual 
promises, covenants and agreements contained in the Forbearance Agreement and herein 
contained, and the sum of $10.00 and other good valuable consideration the receipt and 
sufficiency of which are hereby acknowledged by each of the parties, the parties hereto agree 
each as follows: 
 
AGREEMENTS, COVENANTS, REPRESENTATIONS AND WARRANTIES 
 
1. Each of the capitalized terms used in this Amending Agreement, except where 

specifically otherwise defined in this Amending Agreement, shall have the same meaning 
as set out in the Forbearance Agreement. 

2. All facts as set out in the recitals to this Amending Agreement are true and accurate in all 
respects, including for greater certainty the facts regarding the Breaches, and the parties 
hereto acknowledge that the recitals form an integral part of this Amending Agreement. 

3. All terms and conditions and all recitals, covenants, representations, warranties, releases 
and undertakings provided for in the Forbearance Agreement are hereby affirmed, 
confirmed and agreed to, with effect as of the date of this Amending Agreement, save 
only to the extent, if any, to which the provisions of the Forbearance Agreement are 
amended or supplemented by the provisions of this Amending Agreement and provided 
that in the event of any express conflict between the provisions of this Amending 
Agreement and the provisions of the Forbearance Agreement, the provisions of this 
Amending Agreement shall govern to the extent necessary only to resolve such conflict. 
The expression “herein” and similar expressions used in this Amending Agreement shall 
mean the Forbearance Agreement as amended and supplemented by this Amending 
Agreement. References in the Forbearance Agreement to “this Agreement” and similar 
expressions shall mean the Forbearance Agreement as amended and supplemented by this 
Amending Agreement. 

4. Nothing contained in this Amending Agreement shall have the effect of changing the 
nature of any of the Obligations from the Certus Automotive Group or the obligations of 
Rob and Jim in connection with their respective Existing Security, Additional Security 
and Existing Guarantees and Additional Guarantees nor of obligating the Bank to extend 
the Forbearance Period other than as expressly provided for herein. 

5. None of the Certus Automotive Group, Rob or Jim dispute their respective liability to 
repay the Obligations, including the Loans and/or the amounts they have guaranteed, on 
any basis whatsoever and each member of Certus Automotive Group, Rob and Jim jointly 
and severally acknowledge and agree that: 

(a) they have no claims for set-off, counterclaim or damages on any basis 
whatsoever against the Bank or any of its directors, officers, employees, 
representative or agents; and 

(b) for value received waive any argument or defence that the failure of the 
Bank to take immediate steps to demand payment of its Loans, or to take 
any steps to exercise its rights as a result of the Breach constitutes a 
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waiver of any rights the Bank may have arising out of the Breach or any 
breach of the same covenant at any other time. 

6. The Bank hereby expressly reserves all rights and remedies to which it is entitled under 
the Forbearance Agreement and at law, including, for greater certainty, its rights in 
respect to the Wind-Down Plan. 

7. Recital S of the Original Forbearance Agreement shall be amended by replacing the date 
of “October 31, 2019” with the date of “November 15, 2019”. 

8. Recital V of the Original Forbearance Agreement shall be amended by replacing the date 
of “October 31, 2019” with the date of “November 15, 2019”. 

9. Section 16 of the Original Forbearance Agreement shall be amended by replacing the 
date of “1st of May 2019” with the date of “15th of November 2019”. 

10. Provided that there has been no Event of Default (other than the Breaches), then the Bank 
agrees to enter into discussions with the Borrowers to consider suitable terms and 
conditions for loan arrangements beyond the expiry of the Forbearance Period, including 
the consideration of the conditions as to additional equity and/or security for the 
Obligations, provided that nothing whatsoever in this Section 10 shall be construed as an 
obligation or a commitment on the part of the Bank to enter into any such arrangements. 

11. Each of the Certus Automotive Group, Rob and Jim jointly and severally agree that, other 
than as expressly provided herein, the execution of the Amending Letter Agreement shall 
not in any way: a) alter the terms of the Forbearance Agreement; b) change the nature of 
any of the Obligations from the Certus Automotive Group; c) change the obligations of 
Rob and Jim in connection with their respective Existing Security, Additional Security 
and Existing Guarantees and Additional Guarantees; or d) obligate the Bank to extend the 
Forbearance Period other than as expressly provided for herein. 

12. Each of the members of the Certus Automotive Group shall carry out their business in 
compliance with the Financial Forecasts. 

13. As of the date of this Amending Agreement, the aggregate principal amount of the 
Borrowers’ Obligations to the Bank are the amounts as set out in Schedule B hereto, and 
such amounts remain due and owing in full to the Bank. 

14. As consideration for the Bank entering into this Amending Agreement, each member of 
the Certus Automotive Group jointly and severally agrees to pay to the Bank an 
amendment fee in the aggregate amount of CDN$100,000, which fee is fully earned at 
the time of execution of this Amending Agreement and such fee, for greater certainty, is 
included in Schedule A hereto. Such fee will be paid in equal consecutive instalments 
over an eight (8) week period payable on the first business day of each week, and the first 
such instalment shall commence on the earlier of: a) the first business day of the week 
immediately following the New FGI Closing Date; and b) the first business day of the 
week immediately following the date that the FGI Loan Arrangement is either placed on 
hold or terminated. 
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15. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree with the Bank that they will continue to adhere to the provisions of 
the Forbearance Agreement, as applicable. 

16. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree to promptly provide, as determined by the Bank in its sole discretion, 
acting reasonably, to the Bank and its Advisor all information pertaining to the business 
of the Certus Automotive Group, the Existing Security, the Additional Security, the 
Existing Guarantees and Additional Guarantees, or any additional information related 
thereto as the Bank or its Advisor may reasonably request from to time to time. 

17. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree that they will promptly respond to all reasonable requests for 
information concerning each member of the Certus Automotive Group from the Bank’s 
Advisor. 

18. Notwithstanding anything stated herein or in the Forbearance Agreement, as amended 
from time to time, the Wind-Down Plan shall be held in abeyance during the period when 
the FGI Loan Arrangements are being pursued in accordance with the terms hereof 
provided that: 

(a) the FGI Loan Arrangements is completed in accordance with the FGI 
Commitment Letter on or before the New FGI Closing Date (or such other 
date agreed to by the Bank in its sole discretion); and  

(b) an Event of Default (unless waived by the Bank) has not occurred that is 
continuing. 

PAYMENT OF LEGAL FEES 

19. It is acknowledged by the parties hereto that as of the date hereof  the Certus Automotive 
Group has paid the following invoices of the Bank’s legal fees and expenses  (the “Paid 
Legal Invoices”) incurred: 

Invoice  Invoice Date Total Amount 
Owing 

Total Amount Paid 

3263746 November 30, 2018 $18,484.54 $18,484.54 

3283408 December 31, 2018 $35,420.98 $35,420.98 

3295830 January 31, 2019 $25,937.74 $25,937.74 

3306907 February 28, 2019 $59,234.60 $59,234.60 

3319801 March 31, 2019 $34,150.04 $34,150.04 

3342142 May 31, 2019 $29,751.77 $29,751.77 
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20. Each of the members of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledges and agrees that it has received and reviewed copies of the following 
invoices of the Bank’s legal fees and expenses incurred (the “Legal Fee Invoices”): 

Invoice  Invoice Date Total 
Amount 
Owing 

Amount 
Paid 

Total Amount that 
Remains Owing and 
Outstanding  

3330412 April 30, 2019 $38,777.46 $15,000.00 $23,777.46 

3358886 July 15, 2019 $24,948.14 $0 $24,948.14 

3367931 July 31, 2019 $39,422.31 $0 $39,422.31 

3378656 August 31, 2019 $16,992.94 $0 $16,992.94 

3385653 September 30, 2019 $2,456.62 $0 $2,456.62 

3400068 October 31, 2019 $8,081.76 $0 $8,081.76 

 

Each of the members of the Certus Automotive Group, Rob and Jim further jointly and 
severally acknowledges and agrees that the amounts set out in the Legal Fee Invoices are 
fully due and owing to the Bank as part of the Borrower’s Obligations, and the aggregate 
amount of the Legal Fee Invoices is set out in Schedule B attached hereto.  

21. It is acknowledged that the Legal Fee Invoices will be paid in equal consecutive 
instalments over an eight (8) week period payable on the first business day of each week, 
and the first such instalment shall commence on the earlier of: a) first business day of the 
week immediately following the New FGI Closing Date; and b) first business day of the 
week immediately following the date of the FGI Loan Arrangement is placed hold or 
terminated. 

22. For greater certainty, each of the members of the Certus Automotive Group, Rob and Jim 
further jointly and severally acknowledges and agrees that the Bank’s legal fees and 
expenses as set out above in the  summary of the Paid Legal Invoices and Legal Fee 
Invoices are non-exhaustive, and each of the members of the Certus Automotive Group, 
Rob and Jim further jointly and severally acknowledges and agrees they are liable to pay 
any and all of the Bank’s legal fees and expenses that are not included in the Paid Legal 
Invoices and Legal Fee Invoices as part of the Borrower’s Obligations in accordance with 
the balance of the Forbearance Agreement. 

GENERAL 

23. This Amending Agreement, and the covenants and conditions to be performed on the part 
of the Bank, are subject to the Bank obtaining the approval of EDC to this Amending 
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Agreement by no later than November 15, 2019 (which condition is for the sole benefit of 
the Bank and may be waived by it). 

24. Each of members of Certus Automotive Group members, Rob and Jim hereby authorizes 
and consents to the Bank and its legal counsel providing a copy of the Forbearance 
Agreement, including this Amending Agreement, to FGI Worldwide LLC  

25. This Amending Agreement shall be binding upon the parties hereto and each of their 
respective successors and assigns. 

26. Time will, in all respects, be of the essence in this Amending Agreement and no 
extension of time or variation of any term of this Amending Agreement will operate as a 
waiver of this provision. 

27. This Amending Agreement shall be construed and enforced in accordance with the laws 
of the Province of Ontario and the laws of Canada applicable therein and shall be treated 
in all respects as an Ontario contract. 

28. This Amending Agreement (and which incorporates the Forbearance Agreement as 
referred to above) constitutes the entire agreement of the parties with respect to the 
subject matter hereof and may not be amended or modified except by written consent 
signed by all parties. 

29. Each of the Certus Automotive Group, Rob and Jim hereby acknowledges they have 
reviewed this Amending Agreement in its entirety with their legal counsel prior to 
executing this Amending Agreement. 

30. This Amending Agreement may be executed in counterparts, each of which shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement.  Transmission by facsimile or electronic transmission in PDF format of an 
executed copy of this Amending Agreement shall be deemed to and constitute due and 
sufficient delivery of such counterpart. 

 [Signature pages to follow] 
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SCHEDULE A 
FINANCIAL FORECASTS 
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Borrower:  

Facility Type Loan Number Currency Principal Interest   Fees Total Per Diem Rate Per Annum

Operating Loan (1) 7312182-1728 USD $17,049,456.26 $43,912.97 $0.00 $17,093,369.23 n/a US Base Rate (2) + 1.50%
Term Loan 9233741-08-1728 CAD $1,861,893.75 $42,420.57 $0.00 $1,904,314.32 $252.50 Prime Rate (3) + 1.00%
Term Loan 9233741-10-1728 CAD $886,009.00 $20,306.60 $0.00 $906,315.60 $120.16 Prime Rate (3) + 1.00%
Term Loan 9233741-11-1728 CAD $1,392,772.80 $31,732.32 $0.00 $1,424,505.12 $188.88 Prime Rate (3) + 1.00%
Term Loan 9233741-15-1728 CAD $1,127,751.24 $27,223.61 $0.00 $1,154,974.85 $152.94 Prime Rate (3) + 1.00%
Term Loan 9233741-16-1728 CAD $1,310,606.89 $31,637.69 $0.00 $1,342,244.58 $177.74 Prime Rate (3) + 1.00%
Forbearance Fee (4) n/a CAD $0.00 $0.00 $50,000.00 $50,000.00 n/a n/a
Setup Fee (5) n/a CAD $0.00 $0.00 $50,000.00 $50,000.00 n/a n/a
Legal Fees (6) n/a CAD $0.00 $0.00 $151,048.23 $151,048.23 n/a n/a
Legal Fees (7) n/a USD $0.00 $0.00 $7,656.00 $7,656.00 n/a n/a
Advisor Fees (8) n/a CAD $0.00 $0.00 $17,500.00 $17,500.00 n/a n/a

Total (CAD) $6,579,033.68 $153,320.79 $268,548.23 $7,000,902.70 $892.22

Total (USD) $17,049,456.26 $43,912.97 $7,656.00 $17,101,025.23 $0.00

Total (USD Equivalent) 
(9)

$22,044,546.75 $160,320.83 $211,549.58 $22,416,417.15 $677.41

Operating Line Only

Borrower:  

Facility Type Loan Number Currency Principal Interest   Fees / Costs Total Per Diem Rate Per Annum

Operating Loan (1) 7312182-1728 USD $17,049,456.26 $43,912.97 $0.00 $17,093,369.23 n/a US Base Rate (2) + 1.50%

Total (USD) $17,049,456.26 $43,912.97 $0.00 $17,093,369.23 $0.00

(8)  Deloitte accrued fees of CDN$8,380.08 + WIP CDN$9,119.92 up to Nov 11/19
(7)  Diaz Igareda accrued legal fees of US$7,656.00 up to Nov 15/19

(9)  Based on USD/CAD rate of 1.31710 as at Oct 31/19

(1)  Operating Loan balance as at Nov 15/19; subject to change as the account fluctuates daily
(2)  TD US Dollar Base Rate = 5.25%
(3)  TD Prime Rate = 3.95%
(4)  As per Forbearance Agreement dated Mar 21/19
(5)  As per Expression of Interest dated May 22/19
(6)  Miller Thomson LLP accrued legal fees of CDN$151,048.23 up to Nov 14/19

Statement of Indebtedness

As at:  November 15, 2019

Certus Automotive Inc.

(1)  Operating Loan balance as at Nov 15/19; subject to change as the account fluctuates daily

Statement of Indebtedness

As at:  November 15, 2019

Certus Automotive Inc.

#Internal
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(2)  TD US Dollar Base Rate = 5.25%

#Internal
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FORBEARANCE AGREEMENT  
FOURTH AMENDING AGREEMENT 

THIS AGREEMENT is made this 14 day of July, 2020. 

AMONG: 

THE TORONTO-DOMINION BANK 

(hereinafter sometimes called the “Bank”) 

OF THE FIRST PART 

- and - 

CERTUS AUTOMOTIVE INC., a company incorporated under 
the laws of Ontario  

(hereinafter sometimes called “Certus Canada”) 

OF THE SECOND PART 

- and - 

KEEN POINT INTERNATIONAL INC., a company 
incorporated under the laws of Ontario  

(hereinafter sometimes called “KPI Canada”) 

OF THE THIRD PART 

- and - 

KEEN POINT INTERNATIONAL, INC., a company 
incorporated under the laws of Michigan 

(hereinafter sometimes called “KPI Michigan”) 

OF THE FOURTH PART 

- and - 

R.I.M. MANAGEMENT CO., a company incorporated under the 
laws of Michigan  

(hereinafter sometimes called “RIM”) 

OF THE FIFTH PART 
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- and – 

 

CERTUS AUTOMOTIVE, S. de R.L. de C.V., a company 
incorporated under the laws of Mexico  

(hereinafter sometimes called “Certus Mexico”) 

OF THE SIXTH PART 

- and - 

CERTUS AUTOMOTIVE, INC., a company incorporated under 
the laws of Michigan 

(hereinafter sometimes called “Certus US”) 

OF THE SEVENTH PART 

- and - 

CERTUS AUTOMOTIVE SHENZHEN CO. LTD., a company 
incorporated under the laws of China  

(hereinafter sometimes called “Certus China”) 

OF THE EIGHTH PART 

- and - 

CERTUS AUTOMOTIVE, (HK) LIMITED, a  
company incorporated under the Laws of Hong Kong 
 
(hereinafter sometimes called “Certus Hong Kong”) 

OF THE NINTH PART 

- and - 

CERTUS AUTOMOTIVE (EUROPE) GmbH, a company 
incorporated under the laws of Germany 

(hereinafter sometimes called “Certus Europe”) 

OF THE TENTH PART 

 

- and - 
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KORP CO., a company incorporated under the laws of Michigan 

(hereinafter sometimes called “KC”) 

OF THE ELEVENTH PART 

- and - 

KORP CO. II, a company incorporated under the laws of 
Michigan 

(hereinafter sometimes called “KCII”) 

OF THE TWELFTH PART 

- and - 

R MOLLENHAUER HOLDINGS I INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “RMH Inc.” and together with 
Certus Europe, Certus Canada, KPI Canada, KPI Michigan, RIM, 
Certus Mexico, Certus US, Certus China, Certus Hong Kong, KC 
and KCII are sometimes referred to collectively as the “Certus 
Automotive Group” and individually as members of the Certus 
Automotive Group) 

OF THE THIRTEENTH PART 

- and - 

ROB MOLLENHAUER, of the City of Toronto, Ontario 

(hereinafter sometimes called “Rob”) 

OF THE FOURTEENTH PART 

- and - 

MICHAEL JAMES PROKOPETZ, of the City of Clarkston, 
Michigan 

(hereinafter sometimes called “Jim”) 

OF THE FIFTEENTH PART 
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WHEREAS: 

A. By a Forbearance Agreement dated March 21, 2019 (the “Original Forbearance 
Agreement”) as amended by an Amending Agreement dated April 2, 2019 (the “First 
Amending Agreement”), an Amending Agreement dated August 1, 2019 (the “Second 
Amending Agreement”), an Amending Agreement dated November 15, 2019 (the 
“Third Amending Agreement”) (such Original Forbearance Agreement, as amended by 
the First Amending Agreement, the Second Amending Agreement and the Third 
Amending Agreement, and as may be further amended, restated, supplemented from time 
to time (including pursuant to this Amending Agreement, as defined in Recital C below), 
collectively, the "Forbearance Agreement"), the Bank, each member of the Certus 
Automotive Group, Rob and Jim, agreed to a forbearance arrangement, the terms and 
conditions of which are set out in the Forbearance Agreement. 

B. The Bank, each member of the Certus Automotive Group, Rob and Jim each hereby 
agree and acknowledge that going forward the Forbearance Agreement shall be referred 
to as and called either the “Agreement” or the “Forbearance Agreement”. 

C. The Bank, each member of the Certus Automotive Group, Rob and Jim, are desirous of 
further amending the Forbearance Agreement and have agreed to enter into this Fourth 
Amending Agreement (the “Amending Agreement”). 

D. The Certus Automotive Group has committed the following new defaults under the 
Forbearance Agreement and the Loan Agreements: 

(a) On or around June 5, 2020, Rob notified the Bank that the Certus 
Automotive Group intended to discontinue its going concern operations of 
its business, which constitutes an Event of Default and a breach under the 
Forbearance Agreement (“Breach 1”); 

(b) The Certus Automotive Group failed to fulfil its payment obligations due 
on or around June 15, 2020 as required in accordance with the terms and 
conditions of the Forbearance Agreement and the Loan Agreements, 
which constitutes an Event of Default and a breach under the Forbearance 
Agreement (“Breach 2”, and together with Breach 1, the “Breaches”). 

The particulars of the Breaches are more particular described in the copy of 
correspondence attached hereto as Schedule A. 

E. The Bank is in a position to enforce the Existing Security and the Additional Security and 
pursue all rights and remedies it may have in connection with respect to each of the 
members of the Certus Automotive Group, as it deems appropriate, including without 
limitation, by way of the appointment of a receiver and manager. 

F. On or around April 2020, Rob Mollenhauer of the Certus Automotive Group indicated to 
the Bank that due to an unexpected downturn in business resulting from the COVID-19 
pandemic, the members of the Certus Group were looking for relief in respect to Certus 
Automotive Group’s payment obligations under the Loan Agreements in the form of a 
payment deferral on certain payments on the Obligations. 
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G. Subject to the terms and conditions herein, and provided that the Borrowers are not at any 
time in default under the Loan Agreement or the Forbearance Agreement during the 
Monthly Payment Deferral Period (as such term is defined herein), the Bank is prepared 
to agree to defer all required monthly principal payment payments only (the “Monthly 
Payments” and each a “Monthly Payment”) of the Obligations for five (5) months, such 
that no Monthly Payment is required in June, July, August, September or October 
(inclusive) in the year 2020 (the “Monthly Payment Deferral Period”) and such 
payments and all subsequent Monthly Payments, including the final principal instalment 
of the balance of the outstanding amount of the Obligations together with interest 
thereon, shall be due and payable on the earlier of: (i) five months after the original due 
date for such Monthly Payment; and (ii) the expiry of the Forbearance Period (the 
“Monthly Payment Deferral”). For greater certainty, the Monthly Payment that was due 
and payable in June 2020 shall be due and payable in November 2020 on the same day of 
the month as the June 2020 Monthly Payment was due and the Monthly Payments shall 
continue monthly thereafter until expiry of the Forbearance Period. 

Notwithstanding anything else contained herein, for greater certainty interest on the 
outstanding principal amount of the Obligations shall continue to accrue and be due and 
payable during the Monthly Payment Deferral Period on the date on which such Monthly 
Payment would have been due but for the Monthly Payment Deferral. 

H. The Certus Automotive Group, Rob and Jim have requested that the Bank continue to 
forbear from enforcing its rights and remedies at this time and provide certain 
accommodations to the Certus Automotive Group to permit the Certus Automotive 
Group to conduct a sales process (each a “Sale Proposal”) with a view to consummating 
a purchase and sale transaction of all of the assets or all of the shares of the Certus 
Automotive Group (a “Purchase Transaction”). 

I. The Certus Automotive Group has or will retain Duff & Phelps LLP (“D&P”) to assist 
and advise the Certus Automotive Group with respect to soliciting and consummating a 
Purchase Transaction and assist with the Purchase Transaction Milestones (as defined 
below), including the professing of obtaining Sale Proposals. 

J. The Certus Automotive Group, Rob and Jim, as applicable, have each agreed to observe 
all of the provisions of this Agreement. 

K. The Certus Automotive Group, Rob and Jim have requested, and the Bank hereby agrees, 
subject to the terms and conditions herein, to: (i) tolerate the Breaches; (ii) consent to the 
Monthly Payment Deferral during the Monthly Payment Deferral Period; (iii) refrain 
from pursuing any of its remedies available under the Forbearance Agreement or 
elsewhere; and (iv) to amend and supplement certain provisions of the Forbearance 
Agreement. 

NOW THEREFORE, this Agreement witnesses that in consideration of the mutual 
promises, covenants and agreements contained in the Forbearance Agreement and herein 
contained, and the sum of $10.00 and other good valuable consideration the receipt and 
sufficiency of which are hereby acknowledged by each of the parties, the parties hereto agree 
each as follows: 
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AGREEMENTS, COVENANTS, REPRESENTATIONS AND WARRANTIES 
 
1. Each of the capitalized terms used in this Amending Agreement, except where 

specifically otherwise defined in this Amending Agreement, shall have the same meaning 
as set out in the Forbearance Agreement. 

2. All facts as set out in the recitals to this Amending Agreement are true and accurate in all 
respects, including for greater certainty the facts regarding the Breaches, and the parties 
hereto acknowledge that the recitals form an integral part of this Amending Agreement. 

3. All terms and conditions and all recitals, covenants, representations, warranties, releases 
and undertakings provided for in the Forbearance Agreement are hereby affirmed, 
confirmed and agreed to, with effect as of the date of this Amending Agreement, save 
only to the extent, if any, to which the provisions of the Forbearance Agreement are 
amended or supplemented by the provisions of this Amending Agreement and provided 
that in the event of any express conflict between the provisions of this Amending 
Agreement and the provisions of the Forbearance Agreement, the provisions of this 
Amending Agreement shall govern to the extent necessary only to resolve such conflict. 
The expression “herein” and similar expressions used in this Amending Agreement shall 
mean the Forbearance Agreement as amended and supplemented by this Amending 
Agreement. References in the Forbearance Agreement to “this Agreement” and similar 
expressions shall mean the Forbearance Agreement as amended and supplemented by this 
Amending Agreement. 

4. Nothing contained in this Amending Agreement shall have the effect of changing the 
nature of any of the Obligations from the Certus Automotive Group or the obligations of 
Rob and Jim in connection with their respective Existing Security, Additional Security 
and Existing Guarantees and Additional Guarantees nor of obligating the Bank to extend 
the Forbearance Period other than as expressly provided for herein. 

5. None of the Certus Automotive Group, Rob or Jim dispute their respective liability to 
repay the Obligations, including the Loans and/or the amounts they have guaranteed, on 
any basis whatsoever and each member of Certus Automotive Group, Rob and Jim jointly 
and severally acknowledge and agree that: 

(a) they have no claims for set-off, counterclaim or damages on any basis 
whatsoever against the Bank or any of its directors, officers, employees, 
representative or agents; and 

(b) for value received waive any argument or defence that the failure of the 
Bank to take immediate steps to demand payment of its Loans, or to take 
any steps to exercise its rights as a result of the Breaches constitutes a 
waiver of any rights the Bank may have arising out of the Breaches or any 
breach of the same covenant at any other time. 
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6. The Bank hereby expressly reserves all rights and remedies to which it is entitled under 
the Forbearance Agreement and at law, including, for greater certainty, its rights in 
respect to the Wind-Down Plan.

7. Provided that there has been no Event of Default (other than the Breaches), then the Bank 
agrees to enter into discussions with the Borrowers to consider suitable terms and 
conditions for loan arrangements beyond the expiry of the Forbearance Period, including 
the consideration of the conditions as to additional equity and/or security for the 
Obligations, provided that nothing whatsoever in this Section 7 shall be construed as an 
obligation or a commitment on the part of the Bank to enter into any such arrangements.

8. Each of the members of the Certus Automotive Group shall carry out their business in 
compliance with the Financial Forecasts.

9. As of July 13, 2020, the aggregate principal amount of the Borrowers’ Obligations 
to the Bank are the amounts as set out in Schedule B hereto, and such amounts remain 
due and owing in full to the Bank.

10. As consideration for the Bank entering into this Amending Agreement, each member of 
the Certus Automotive Group jointly and severally agrees to pay to the Bank an 
amendment fee in the aggregate amount of CDN$15,000.00, which fee is fully earned at 
the time of execution of this Amending Agreement and such fee shall be fully due and 
payable and debited from Certus Canada’s bank account with the Bank upon the 
execution and delivery of this Amending Agreement.

11. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree with the Bank that they will continue to adhere to the provisions of 
the Forbearance Agreement, as applicable.

12. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree to promptly provide, as determined by the Bank in its sole discretion, 
acting reasonably, to the Bank and its Advisor all information pertaining to the business 
of the Certus Automotive Group, the Existing Security, the Additional Security, the 
Existing Guarantees and Additional Guarantees, or any additional information related 
thereto as the Bank or its Advisor may reasonably request from to time to time.

13. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree that they will promptly respond to all reasonable requests for 
information concerning each member of the Certus Automotive Group from the Bank’s 
Advisor. 

DEFERRAL OF MONTHLY PRINCIPAL PAYMENTS 

14. Each member of the Certus Automotive Group, Rob and Jim jointly and severally
acknowledges and agrees that the Bank’s agreement to the Monthly Payment Deferral
and Monthly Payment Deferral Period is conditional on the Certus Automotive Group
satisfying the following milestones with respect to the Purchase Transactions on or before
the deadlines for each milestone set out below (each a “Purchase Transaction
Milestone”), each to the satisfaction of the Bank in its sole discretion, acting reasonably:
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Date to Complete Purchase 
Transaction Milestone 

Description of Purchase Transaction Milestone 

On or Before August 14, 2020 
Executed Letter of Intent, evidencing the 
resolution of the structure of the  Purchase 
Transaction 

On or Before September 11, 2020 
Executed conditional purchase agreement in 
respect to the Purchase Transaction with deposit 
and additional deposit schedule 

On or Before October 15, 2020 
Waiver of conditions in favour of the purchaser, 
non-refundable deposits in respect the Purchase 
Transaction 

On or Before October 31, 2020 Closing of transaction (including Court approval 
as may be necessary) of the Purchase Transaction. 

 

15. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledges and agrees to cooperate with the Bank’s Advisor at all times in connection 
with a Sale Process, Purchase Transaction and a Purchase Transaction Milestone. Each 
member of the Certus Automotive Group, Rob and Jim jointly and severally further 
acknowledges, covenants and agrees to adhere to the following additional requirements in 
connection with the Purchase Transaction Milestones: 

(a) Bi-Weekly update status call on the progress of the Purchase Transaction 
Milestones and more frequently if so requested in the Bank’s sole 
discretion, with D&P, the Bank and the Bank’s Advisor; 

(b) Bank’s Advisor  shall at all times have access to: a) any data room set up 
in connection with a Purchase Transaction; b) any and all communication 
responses to information requests from potential purchasers of the assets 
or shares of the Certus Automotive Group; (c) management presentations 
in respect to the Certus Automotive Group; (d) videos of any facility tours 
that are part of such management presentations or otherwise separately 
requested; and (e) and segregated results;  

(c) Each member of the Certus Automotive Group, Rob and Jim, as 
applicable,  shall comply with the terms and conditions set out in the loan 
arrangements with FGI Worldwide LLC (“FGI”) established on or around 
November 15, 2019, including all amendments to such loan arrangements 
documentation and all security and other documentation entered into in 
connection therewith (collectively, the “FGI Loan Documents”); 
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(d) Each member of the Certus Automotive Group, Rob and Jim jointly and 
severely, acknowledges, covenants and agrees to provide the Bank and its 
Advisor with: 

(i) copies of all draft agreements received from potential purchasers 
relating to any Sale Process within two (2) business days of the 
Certus Automotive Group’s receipt of same;   

(ii) proforma net working capital and other closing calculations 
(including, estimated closing income statement and balance sheet, 
backlog for the balance of the year) each week commencing one 
week from the date hereof or such other dates if so requested by 
the Bank or the Advisor in their sole discretion;  

(iii) cash flow forecasts of the Certus Automotive Group each week 
commencing one week from the date hereof and or such other 
dates if so requested by the Bank or the Advisor in their sole 
discretion; and  

(iv) such other documents and reports as the Bank or its Advisor may 
reasonably require in connection with the Purchase Transaction 
Milestones. 

16. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledge, covenant and agree that it shall be an Event of Default if any Transaction 
Purchase Milestone is not satisfied on or before the deadline set out in this Agreement. 

17. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledge and agree that they are liable to pay, among other things, all of the Bank’s 
legal fees and Advisor’s professional reasonable fees and expenses incurred in 
connection with the Purchase Transaction Milestones as part of the Obligations in 
accordance with the balance of the Forbearance Agreement.  

AMENDMENTS 
 
18. Section 16 of the Original Forbearance Agreement shall be amended by replacing the 

date of “1st of May 2019” with the date of “31 of October 2020”.  

INTERVENING EVENTS AND TERMINATION OF FORBEARANCE PERIOD 

19. This Forbearance Period shall forthwith expire on the earlier of the occurrence of any one 
of the following events: 

(a) October 31, 2020; 

(b) any member of the Certus Automotive Group, Rob and Jim defaults in the 
performance or observance of any covenant, term, agreement or condition 
of the Forbearance Agreement or the Loan Agreements, including, for 
greater certainty, if any Purchase Transaction Milestones is not satisfied 
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on or before the deadline set out in this Amendment Agreement for such 
milestone; 

(c) the consummation of a Purchase Transaction, on terms and conditions, and 
documentation satisfactory to the Bank in its sole discretion; and 

(d) any member of the Certus Automotive Group, Rob and Jim defaults in the 
performance or observance of any covenant, term, agreement or condition 
of any of the FGI Loan Documents. 

GENERAL 

20. This Amending Agreement, and the covenants and conditions to be performed on the part 
of the Bank, are subject to the Bank obtaining the approval of Export Development 
Corporation to this Amending Agreement by no later than July 16, 2020 (which condition 
is for the sole benefit of the Bank and may be waived by it). 

21. Each of members of Certus Automotive Group members, Rob and Jim hereby authorizes 
and consents to the Bank and its legal counsel providing a copy of the Forbearance 
Agreement, including this Amending Agreement, to FGI Worldwide LLC. 

22. This Amending Agreement shall be binding upon the parties hereto and each of their 
respective successors and assigns. 

23. Time will, in all respects, be of the essence in this Amending Agreement and no 
extension of time or variation of any term of this Amending Agreement will operate as a 
waiver of this provision. 

24. This Amending Agreement shall be construed and enforced in accordance with the laws 
of the Province of Ontario and the laws of Canada applicable therein and shall be treated 
in all respects as an Ontario contract. 

25. This Amending Agreement (and which incorporates the Forbearance Agreement as 
referred to above) constitutes the entire agreement of the parties with respect to the 
subject matter hereof and may not be amended or modified except by written consent 
signed by all parties. 

26. Each of the Certus Automotive Group, Rob and Jim hereby acknowledges they have 
reviewed this Amending Agreement in its entirety with their legal counsel prior to 
executing this Amending Agreement. 

27. This Amending Agreement may be executed in counterparts, each of which shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement.  Transmission by facsimile or electronic transmission in PDF format of an 
executed copy of this Amending Agreement shall be deemed to and constitute due and 
sufficient delivery of such counterpart. 

 [Signature pages to follow] 
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IN WITNESS WHEREOF each of the Bank, each member of the Certus Automotive 
Group, Rob and Jim have executed this Amending Agreement through their authorized 
representatives, all as of the date and year first above written.  

 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

THE TORONTO-DOMINION BANK 
 
 
Per:  
 Name:  
 Title:  
  

  
Per:  
 Name:  
 Title:  
 I/We have the authority to bind 

The Toronto-Dominion Bank 
 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CERTUS AUTOMOTIVE INC. 
 
 
Per:  
 Name:  
 Title:  
  

 Per:  
 Name:  
 Title:  
 I/We have the authority to bind 

Certus Automotive Inc. 
 

 

 

 

 

[Signature page to Forbearance Agreement Fourth Amending Agreement– Certus Automotive Inc. et al.] 

Jeffrey Swan
Director
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Sean Zweig

3400-100 King Street West
Toronto, ON  M5X 1A4
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SCHEDULE A 
CORRESPONDENCE WITH RESPECT TO THE BREACHES 

See attached.  
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From: Carhart, Jeffrey  
Sent: Wednesday, June 17, 2020 5:17 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 

Dear Sean  

Further to my earlier correspondence of June 5th below,  Certus has committed another default under its loan 
arrangements with TD Bank. 

In that regard, cut and pasted in below is an e mail already sent yesterday by Jeff Swan of TD directly to Rob 
Mollenhauer and Jim Prokopetz at Certus. 

As was the case with respect to the earlier default described in my June 5th e mail in the chain below,  TD Bank 
does not waive compliance with the obligations provided for under the agreements and security which Certus 
has entered into in favor of TD Bank. TD Bank reserves all of its rights and remedies as a result of the current 
default. If Certus fails to rectify the defaults to the complete satisfaction of TD Bank, the Bank will exercise any 
and all rights and remedies under such agreements and security, and/or such rights and remedies as may be 
otherwise available to it at law.  

Nothing in this correspondence or in any ongoing discussion, negotiations or communications in any form 
between TD Bank and Certus  nor any delay on the part of TD Bank in exercising its enforcement rights shall 
constitute any waiver by TD Bank of the defaults or its enforcement rights. 

** 

JEFFREY C. CARHART 
Partner 

Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 

Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Swan, Jeffrey [mailto:jeff.swan@td.com]  
Sent: Tuesday, June 16, 2020 12:22 PM 
To: Rob Mollenhauer <rmoll@certusauto.com>; Jim Prokopetz <jprok@certusauto.com> 
Cc: Vos, Michael <michael.vos@td.com>; Phongsivorabouth, Richard <Richard.Phongsivorabouth@td.com>; Carhart, 
Jeffrey <jcarhart@millerthomson.com>; Casey, Paul <paucasey@deloitte.ca> 
Subject: [**EXT**] Payment Default 
Importance: High 
 
Rob and Jim, 
 
The USD payment was made today and the bank account is now in an unauthorized excess position of 
US$100,816.80.  This constitutes both a payment default and a default under the Forbearance Agreement.  The 
expectation is that this unauthorized excess is rectified immediately. 
 

 
 
For the second term loan, the payment is scheduled for Jun 18/20.  Reviewing the current account balance, the bank 
account will be in an unauthorized excess position of approximately CDN$121,597.71 after the Jun 18/20 payment, 
assuming no further cash inflows.  His would also constitute a payment default and default under the forbearance 
agreement. 
 

 
 
Regards, 
 
Jeffrey Swan | Director, Financial Restructuring Group | TD Commercial Banking  
TD Bank Tower, 66 Wellington Street West, 39th Floor, Toronto Ontario M5K 1E9 
T: 416‐308‐9215 | C: 416 738 7145 | F: 416‐982‐7710 
 
 
 
 
 
 
 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



3

From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 6:15 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 

 
Sean 
 
Further to our discussions today, I have now spoken with TD Bank and Deloitte. 
 
TD Bank has received Rob Mollenhauer’s communication to the effect that the Certus Automotive Group of 
companies (collectively “Certus”) intends to discontinue its going concern operations at this time. 
 
That situation will, of course, constitute a fresh default under the loan arrangements between Certus and TD 
Bank.  
 
Among other things, as you know, Certus has consented to the appointment of a Receiver in such a situation. 
 
TD is mindful of the inter creditor agreement with FGI (which agreement Certus is also a party to). 
 
As I mentioned to you in one of our discussions today, that inter creditor agreement contains obligations which, 
in plain terms, require ongoing payments to TD if the equipment which is subject to TD’s security is used to 
generate assets which will be used to pay down the indebtedness to FGI. Based on the communications 
between  the parties, it is TD’s understanding that this is exactly what is going to happen over the next period 
of time, if events unfold in the manner that Certus and FGI plan.  
 
In the circumstances, we  suggest that we have a video and or telephone meeting/ discussion concerning how 
that process will unfold as far as Certus is planning  – that meeting/ discussion would include (i) Certus (ii) 
Deloitte (iii) Bennett Jones (iv) Miller Thomson. We are available to have that discussion over the weekend. It 
may be beneficial to include FGI and/or Conway MacKenzie in that discussion given that, as I said, FGI has a 
significant stakeholding in the situation and given that, again, it is TD Bank’s understanding that it is Certus’s 
plan that the equipment that is subject to TD’s security will be used to generate assets that will be used to pay 
down indebtedness to FGI. The goal of the discussion is to identify the most efficient, commercially reasonable 
approach to dealing with this situation, recognizing the security interests of TD Bank and FGI and the 
Intercreditor agreement (to which Certus is also a party). 
 
Please advise as to your availability for such a discussion.  In the meantime, I also take this opportunity to set 
out the amount of the indebtedness  to TD Bank : 
 

Statement of Indebtedness 

As at:  June 5, 2020 

            
Borrower:   Certus Automotive Inc. 

            

Facility Type Loan Number Currency Principal Interest Total 

Term Loan 9233741-04-1728 CAD $9,500,000.02 $24,778.08 $9,524,778.10 
Term Loan 9233741-18-1728 USD $7,125,000.00 $22,643.84 $7,147,643.84 
            
Total (CAD)     $9,500,000.02 $24,778.08 $9,524,778.10 

Total (USD)     $7,125,000.00 $22,643.84 $7,147,643.84 

       
Total (USD Equivalent) (1)     $14,157,869.43 $40,987.10 $14,198,856.53 

(1) Based on Bank of Canada USD/CAD Rate of 1.3508 as at June 4, 2020. 

 
 
Please provide a copy of this notice of default to all of the borrowers and guarantors with respect to the Certus 
indebtedness as you have done in the past.  
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Thank you.  
 
 
 
 
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 3:16 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 

 
Sean…I just left you another voice message 
 
Can you please call me back again at 416-237-0481 
 
Thanks 
 
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
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Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Friday, June 5, 2020 2:25 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: RE: Certus 

 
Thanks. I will call you shortly.  
  
  

Sean Zweig 
Partner*, Bennett Jones LLP 
*Denotes Professional Corporation 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 

T. 416 777 6254 | F. 416 863 1716  

E. zweigs@bennettjones.com 
  
From: Carhart, Jeffrey <jcarhart@millerthomson.com>  
Sent: Friday, June 5, 2020 2:23 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 
  
Sean….I left you a voice message on your office number 
  
Again, I am at 416-237-0481 
  
Thanks 
  
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 1:03 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 
  
Yes, I am Sean 
  
The best number is 416-237-0481 
  
Thanks 
  
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Friday, June 5, 2020 12:56 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: [**EXT**] Certus 
  
You free to speak?  
  

Sean Zweig 
Partner*, Bennett Jones LLP 
*Denotes Professional Corporation 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 

T. 416 777 6254 | F. 416 863 1716  

E. zweigs@bennettjones.com 
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Bennett Jones is committed to mitigating the spread of COVID-19. We have transitioned to a remote work 
environment and continue to provide complete and uninterrupted service to our clients. Visit our COVID-19 
Resource Centre (https://www.bennettjones.com/COVID-19) for timely legal updates.  
 
The contents of this message may contain confidential and/or privileged subject matter. If this message has been 
received in error, please contact the sender and delete all copies. Like other forms of communication, e-mail 
communications may be vulnerable to interception by unauthorized parties. If you do not wish us to 
communicate with you by e-mail, please notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to communicate by e-mail, we will not 
take any additional security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this link: 
http://www.bennettjones.com/unsubscribe  
------------------------------ 
[EXTERNAL EMAIL / COURRIEL EXTERNE]  
Please report any suspicious attachments, links, or requests for sensitive information. 
Veuillez rapporter la présence de pièces jointes, de liens ou de demandes d’information sensible qui vous 
semblent suspectes. 
------------------------------ 
  

You can subscribe to Miller Thomson's free electronic communications, or unsubscribe at any time. 

CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is intended only 
for the addressee. Any unauthorized use or disclosure is strictly prohibited. Disclosure of this e-mail to anyone 
other than the intended addressee does not constitute waiver of privilege. If you have received this 
communication in error, please notify us immediately and delete this. Thank you for your cooperation.  This 
message has not been encrypted.  Special arrangements can be made for encryption upon request. If you no 
longer wish to receive e-mail messages from Miller Thomson, please contact the sender. 

Visit our website at www.millerthomson.com for information about our firm and the services we provide. 

Il est possible de s’abonner aux communications électroniques gratuites de Miller Thomson ou de s’en 
désabonner à tout moment. 

CONFIDENTIALITÉ:  Ce message courriel (y compris les pièces jointes, le cas échéant) est confidentiel et 
destiné uniquement à la personne ou  à l'entité à qui il est adressé. Toute utilisation ou divulgation non permise 
est strictement interdite.  L'obligation de confidentialité et de secret professionnel demeure malgré toute 
divulgation.  Si vous avez reçu le présent courriel et ses annexes par erreur, veuillez nous en informer 
immédiatement et le détruire.  Nous vous remercions de votre collaboration.  Le présent message n'a pas été 
crypté.  Le cryptage est possible sur demande spéciale. Communiquer avec l’expéditeur pour ne plus recevoir 
de courriels de la part de Miller Thomson. 

Pour tout renseignement au sujet des services offerts par notre cabinet, visitez notre site Web à 
www.millerthomson.com 

 
 
Bennett Jones is committed to mitigating the spread of COVID-19. We have transitioned to a remote work 
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environment and continue to provide complete and uninterrupted service to our clients. Visit our COVID-19 
Resource Centre (https://www.bennettjones.com/COVID-19) for timely legal updates.  
 
The contents of this message may contain confidential and/or privileged subject matter. If this message has been 
received in error, please contact the sender and delete all copies. Like other forms of communication, e-mail 
communications may be vulnerable to interception by unauthorized parties. If you do not wish us to 
communicate with you by e-mail, please notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to communicate by e-mail, we will not 
take any additional security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this link: 
http://www.bennettjones.com/unsubscribe  
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From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 6:15 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 

Sean 

Further to our discussions today, I have now spoken with TD Bank and Deloitte. 

TD Bank has received Rob Mollenhauer’s communication to the effect that the Certus Automotive Group of 
companies (collectively “Certus”) intends to discontinue its going concern operations at this time. 

That situation will, of course, constitute a fresh default under the loan arrangements between Certus and TD 
Bank.  

Among other things, as you know, Certus has consented to the appointment of a Receiver in such a situation. 

TD is mindful of the inter creditor agreement with FGI (which agreement Certus is also a party to). 

As I mentioned to you in one of our discussions today, that inter creditor agreement contains obligations which, 
in plain terms, require ongoing payments to TD if the equipment which is subject to TD’s security is used to 
generate assets which will be used to pay down the indebtedness to FGI. Based on the communications 
between  the parties, it is TD’s understanding that this is exactly what is going to happen over the next period 
of time, if events unfold in the manner that Certus and FGI plan.  

In the circumstances, we  suggest that we have a video and or telephone meeting/ discussion concerning how 
that process will unfold as far as Certus is planning  – that meeting/ discussion would include (i) Certus (ii) 
Deloitte (iii) Bennett Jones (iv) Miller Thomson. We are available to have that discussion over the weekend. It 
may be beneficial to include FGI and/or Conway MacKenzie in that discussion given that, as I said, FGI has a 
significant stakeholding in the situation and given that, again, it is TD Bank’s understanding that it is Certus’s 
plan that the equipment that is subject to TD’s security will be used to generate assets that will be used to pay 
down indebtedness to FGI. The goal of the discussion is to identify the most efficient, commercially reasonable 
approach to dealing with this situation, recognizing the security interests of TD Bank and FGI and the 
Intercreditor agreement (to which Certus is also a party). 

Please advise as to your availability for such a discussion.  In the meantime, I also take this opportunity to set 
out the amount of the indebtedness  to TD Bank : 

Statement of Indebtedness 

As at:  June 5, 2020 

Borrower:  Certus Automotive Inc. 

Facility Type Loan Number Currency Principal Interest Total 

Term Loan 9233741-04-1728 CAD $9,500,000.02 $24,778.08 $9,524,778.10 
Term Loan 9233741-18-1728 USD $7,125,000.00 $22,643.84 $7,147,643.84 

Total (CAD) $9,500,000.02 $24,778.08 $9,524,778.10 

Total (USD) $7,125,000.00 $22,643.84 $7,147,643.84 
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Total (USD Equivalent) (1)     $14,157,869.43 $40,987.10 $14,198,856.53 

(1) Based on Bank of Canada USD/CAD Rate of 1.3508 as at June 4, 2020. 

 
 
Please provide a copy of this notice of default to all of the borrowers and guarantors with respect to the Certus 
indebtedness as you have done in the past.  
 
Thank you.  
 
 
 
 
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 3:16 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 

 
Sean…I just left you another voice message 
 
Can you please call me back again at 416-237-0481 
 
Thanks 
 
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
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P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Friday, June 5, 2020 2:25 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: RE: Certus 

 
Thanks. I will call you shortly.  
  
  

Sean Zweig 
Partner*, Bennett Jones LLP 
*Denotes Professional Corporation 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 

T. 416 777 6254 | F. 416 863 1716  

E. zweigs@bennettjones.com 
  
From: Carhart, Jeffrey <jcarhart@millerthomson.com>  
Sent: Friday, June 5, 2020 2:23 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 
  
Sean….I left you a voice message on your office number 
  
Again, I am at 416-237-0481 
  
Thanks 
  
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
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Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 1:03 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 
  
Yes, I am Sean 
  
The best number is 416-237-0481 
  
Thanks 
  
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Friday, June 5, 2020 12:56 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: [**EXT**] Certus 
  
You free to speak?  
  

Sean Zweig 
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Partner*, Bennett Jones LLP 
*Denotes Professional Corporation 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 

T. 416 777 6254 | F. 416 863 1716  

E. zweigs@bennettjones.com 
 
 
Bennett Jones is committed to mitigating the spread of COVID-19. We have transitioned to a remote work 
environment and continue to provide complete and uninterrupted service to our clients. Visit our COVID-19 
Resource Centre (https://www.bennettjones.com/COVID-19) for timely legal updates.  
 
The contents of this message may contain confidential and/or privileged subject matter. If this message has been 
received in error, please contact the sender and delete all copies. Like other forms of communication, e-mail 
communications may be vulnerable to interception by unauthorized parties. If you do not wish us to 
communicate with you by e-mail, please notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to communicate by e-mail, we will not 
take any additional security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this link: 
http://www.bennettjones.com/unsubscribe  
------------------------------ 
[EXTERNAL EMAIL / COURRIEL EXTERNE]  
Please report any suspicious attachments, links, or requests for sensitive information. 
Veuillez rapporter la présence de pièces jointes, de liens ou de demandes d’information sensible qui vous 
semblent suspectes. 
------------------------------ 
  

You can subscribe to Miller Thomson's free electronic communications, or unsubscribe at any time. 

CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is intended only 
for the addressee. Any unauthorized use or disclosure is strictly prohibited. Disclosure of this e-mail to anyone 
other than the intended addressee does not constitute waiver of privilege. If you have received this 
communication in error, please notify us immediately and delete this. Thank you for your cooperation.  This 
message has not been encrypted.  Special arrangements can be made for encryption upon request. If you no 
longer wish to receive e-mail messages from Miller Thomson, please contact the sender. 

Visit our website at www.millerthomson.com for information about our firm and the services we provide. 

Il est possible de s’abonner aux communications électroniques gratuites de Miller Thomson ou de s’en 
désabonner à tout moment. 

CONFIDENTIALITÉ:  Ce message courriel (y compris les pièces jointes, le cas échéant) est confidentiel et 
destiné uniquement à la personne ou  à l'entité à qui il est adressé. Toute utilisation ou divulgation non permise 
est strictement interdite.  L'obligation de confidentialité et de secret professionnel demeure malgré toute 
divulgation.  Si vous avez reçu le présent courriel et ses annexes par erreur, veuillez nous en informer 
immédiatement et le détruire.  Nous vous remercions de votre collaboration.  Le présent message n'a pas été 
crypté.  Le cryptage est possible sur demande spéciale. Communiquer avec l’expéditeur pour ne plus recevoir 
de courriels de la part de Miller Thomson. 
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Pour tout renseignement au sujet des services offerts par notre cabinet, visitez notre site Web à 
www.millerthomson.com 

 
 
Bennett Jones is committed to mitigating the spread of COVID-19. We have transitioned to a remote work 
environment and continue to provide complete and uninterrupted service to our clients. Visit our COVID-19 
Resource Centre (https://www.bennettjones.com/COVID-19) for timely legal updates.  
 
The contents of this message may contain confidential and/or privileged subject matter. If this message has been 
received in error, please contact the sender and delete all copies. Like other forms of communication, e-mail 
communications may be vulnerable to interception by unauthorized parties. If you do not wish us to 
communicate with you by e-mail, please notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to communicate by e-mail, we will not 
take any additional security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this link: 
http://www.bennettjones.com/unsubscribe  
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CURRENT INDEBTEDNESS 
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Borrower:  

Facility Type Loan Number Currency Principal Interest Total

Term Loan 9233741-04-1728 CAD $9,500,000.02 $40,264.38 $9,540,264.40
Term Loan 9233741-18-1728 USD $7,125,000.00 $36,796.23 $7,161,796.23
Unauthorized Overdraft 5233741-1728 CAD $0.00 $534.04 $534.04
Unauthorized Overdraft 7314304-1728 USD $0.00 $460.73 $460.73

Total (CAD) $9,500,000.02 $40,798.42 $9,540,798.44

Total (USD) $7,125,000.00 $37,256.96 $7,162,256.96

Total (USD Equivalent) 
(1)

$14,127,284.97 $67,328.77 $14,194,613.74

Statement of Indebtedness

As at:  July 13, 2020

Certus Automotive Inc.

(1) Based on Bank of Canada USD/CAD Rate of 1.3567 as at July 13, 2020.

#Internal
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This is Exhibit “E” referred to in the affidavit
of JEFFREY SWAN, SWORN BEFORE ME

this ______________________________.

____________________________________________
A COMMISSIONER FOR TAKING AFFIDAVITS
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of JEFFREY SWAN, SWORN BEFORE ME

this ______________________________.
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BUSINESS DEBTOR 
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INFORMATION RELATING TO THE REGISTRATIONS LISTED BELOW IS ATTACHED HERETO. 
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  FORBEARANCE AGREEMENT 

THIS AGREEMENT is made this 21 day of March, 2019. 

AMONG: 

THE TORONTO-DOMINION BANK 

(hereinafter sometimes called the “Bank”) 

OF THE FIRST PART 

- and - 

CERTUS AUTOMOTIVE INC., a company incorporated under 
the laws of Ontario  

(hereinafter sometimes called “Certus Canada”) 

OF THE SECOND PART 

- and - 

KEEN POINT INTERNATIONAL INC., a company 
incorporated under the laws of Ontario  

(hereinafter sometimes called “KPI Canada”) 

OF THE THIRD PART 

- and - 

KEEN POINT INTERNATIONAL, INC., a company 
incorporated under the laws of Michigan 

(hereinafter sometimes called “KPI Michigan”) 

OF THE FOURTH PART 

- and - 

R.I.M. MANAGEMENT CO., a company incorporated under the 
laws of Michigan  

(hereinafter sometimes called “RIM”) 

OF THE FIFTH PART 
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- and - 

CERTUS AUTOMOTIVE (MEXICO) S. de R.L. de C.V., a 
company incorporated under the laws of Mexico  

(hereinafter sometimes called “Certus Mexico”) 

OF THE SIXTH PART 

- and - 

CERTUS AUTOMOTIVE, INC., a company incorporated under 
the laws of Michigan 

(hereinafter sometimes called “Certus US”) 

OF THE SEVENTH PART 

- and - 

CERTUS AUTOMOTIVE SHENZHEN CO. LTD., a company 
incorporated under the laws of China  

(hereinafter sometimes called “Certus China”) 

OF THE EIGHTH PART 

- and - 

CERTUS AUTOMOTIVE, (HK) LIMITED, a  
company incorporated under the Laws of Hong Kong 
 
(hereinafter sometimes called “Certus Hong Kong”) 

OF THE NINTH PART 

- and - 

CERTUS AUTOMOTIVE (EUROPE) GmbH, a company 
incorporated under the laws of Germany 

(hereinafter sometimes called “Certus Europe”) 

OF THE TENTH PART 
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- and - 

KORP CO, a company incorporated under the laws of Michigan 

(hereinafter sometimes called “KC”) 

OF THE ELEVENTH PART 

- and - 

KORP CO II, a company incorporated under the laws of 
Michigan 

(hereinafter sometimes called “KCII”) 

OF THE TWELFTH PART 

- and - 

R. MOLLENHAUER HOLDINGS I INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “RMH Inc.” and together with 
Certus Europe, Certus Canada, KPI Canada, KPI Michigan, RIM, 
Certus Mexico, Certus US, Certus China, Certus Hong Kong, KC 
and KCII are sometimes referred to collectively as the “Certus 
Automotive Group” and individually as members of the Certus 
Automotive Group) 

OF THE THIRTEENTH PART 

- and - 

ROB MOLLENHAUER, of the City of Toronto, Ontario 

(hereinafter sometimes called “Rob”) 

OF THE FOURTEENTH PART 

- and - 

MICHAEL JAMES PROKOPETZ, of the City of Clarkston, 
Michigan 

(hereinafter sometimes called “Jim”) 

OF THE FIFTEENTH PART 
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WHEREAS: 

A. The Bank has made certain credit facilities available to Certus Canada and KPI Canada 
pursuant to (a) a credit agreement dated September 21, 2016, as amended, supplemented or 
restated from time to time, including pursuant to the revised credit arrangements referred to in 
Recital H (the “Credit Agreement”); (b) a temporary bulge to the credit limit under the existing 
loan arrangements from a maximum principal amount of US$16,339,000 to a maximum 
principal amount of US$18,000,000 (the “2019 Temporary Bulge”); and (c) certain other 
agreements and arrangements among the Bank and Certus Canada, KPI Canada and the other 
members of the Certus Automotive Group pursuant to which the loans more particularly 
described in Schedule A have been advanced by the Bank to Certus Canada and KPI Canada, as 
borrowers (collectively the “Loan Agreements”) – each such loan being individually referred to 
as a “Loan” and such loans being collectively referred to as the “Loans”. 

B. KPI Michigan, Certus Mexico,  Certus US and RMH Inc. are also party to the Loan 
Agreements.  

C. As security for the Loans and for all other present and future indebtedness, fees, expenses 
and other liabilities, direct or indirect, absolute or contingent, due to the Bank from the Certus 
Automotive Group (collectively, the “Obligations”), Certus Canada, KPI Canada, KPI 
Michigan, Certus Mexico, Certus US, RMH Inc., Jim and Rob, together sometimes referred to as 
collectively as the “Obligors” and each an “Obligor” executed, delivered and/or granted to the 
Bank certain security, including the security described in Schedule B (collectively, the “Existing 
Security”) as well as the guarantees described in Schedule C (the “Existing Guarantees”), each 
of which Existing Security and Existing Guarantee as subject to the terms and conditions thereof, 
in accordance with Section 35 hereof, and provided further and for greater certainty that it is 
acknowledged that there are limits on recourse with respect to the most recent guarantees 
provided by Rob and Jim. 

D. In connection with the Existing Security and Existing Guarantees executed by Rob and 
Jim, each of Rob and Jim have provided or will provide to the Bank by no later than March 26, 
2019, certificates of independent legal advice with respect to the execution of such Existing 
Security and such Existing Guarantees, which, among other things, confirms the validity, 
enforceability and value of such instruments. 

E. Rob is the sole shareholder of RMH Inc., which is a primary shareholder of Certus 
Canada and KPI Canada as more particularly described in Schedule D. Jim is the sole 
shareholder of KC and KCII, and KC is a primary shareholder of Certus Canada and KCII is a 
primary shareholder of KPI Canada as more particularly described in Schedule D. Other than 
each of Euroshare Ltd.’s and Eric Windler’s minority interest in KPI Canada, no other party has 
any right, option or agreement of any nature whatsoever entitling such party to acquire any 
shares or ownership interest of any nature whatsoever entitling such party to acquire any share or 
ownership interest of any nature whatsoever with respect to any entity within the Certus 
Automotive Group.  
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F. Certus Canada and KPI Canada and the other members of the Certus Automotive Group 
operate in the business of providing engineering, manufacturing and distribution services with 
respect to specialized chrome plating products (including in excess of 33 finishes) for the 
automotive industry. The business of the Certus Automotive Group is carried on from facilities 
in (i) Canada (Toronto and Mississauga, Ontario), (ii) the United States of America (Auburn 
Hills and Grand Rapids, Michigan and Laredo, Texas), (iii) China (Shenzhen, Nanton (JV 
operation), and Zhuhai (JV operation), (iv) Mexico (Queretaro), and (v) Germany (Michelstadt 
and Hamburg), as more particularly described in Schedule D. The full share ownership structure 
of the Certus Automotive Group is as set out in Schedule D, save and except for the shares in the 
capital of Xin Point Holdings Limited sold by Eurochrome Corp.  in 2018 and provided further 
that within 10 days  of the date of this Agreement, the Certus Automotive Group and Jim will 
prepare a full updated share ownership structure of the Certus Automotive Group , which will 
reflect the current shares held in Xin Point Holdings Limited. All subsidiaries and joint venture 
interests held by any one of Certus Canada, KPI Canada, KPI Michigan, RIM, Certus Mexico, 
Certus US, Certus China, Certus Hong Kong, Certus Europe, RMH Inc.,  KC and KCII are also 
set out, and are more particularly described in Schedule D. No member of the Certus Automotive 
Group (or Jim or Rob) has any right, option or agreement of any nature whatsoever with respect 
to any entity other than as set out in Schedule D 

G. Certus Canada and KPI Canada are hereinafter sometimes collectively referred to as the 
“Borrowers”. 

H. Prior to the date of this Agreement, the Bank has provided the Borrowers with several 
temporary bulge credit facilities. Further, the Borrowers have previously defaulted on the Loans  
and the Loan Agreements several times and the Bank has temporarily waived compliance with 
certain obligations in connection with such defaults pursuant to certain default letters, although 
certain defaults remain unremedied and ongoing at this time and have not been waived by the 
Bank. A summary of such temporary bulge credit facilities and defaults includes the following: 

(a) November 1, 2017: The Borrowers and the Bank executed a first amending 
agreement dated November 1, 2017 to the Credit Agreement, whereby the Credit 
Agreement was amended to, among other things, provide for a temporary increase 
to the credit limit from a maximum principal amount of $16,500,000 to a 
maximum principal amount of $21,500,000 for the period between October 31, 
2017 and December 15, 2017 (the “November 2017 Temporary Bulge”). The 
November 2017 Temporary Bulge was further extended two times. The first 
extension was until February 16, 2017 and the second extension was until March 
31, 2017.   

November 20, 2017: The Bank sent a default letter dated November 20, 2017 to 
the Borrowers (the “November 20, 2017 Letter”) which advised the Borrowers 
that they were in default of certain Obligations (as such term is defined in the 
November 20, 2017 Letter) under the Credit Agreement. Pursuant to the 
November 20, 2017 Letter, the Bank agreed to waive compliance with those 
Obligations for the period ending March 31, 2017, subject to the terms of the 
November 1, 2017 Temporary Bulge. 
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(b) June 5, 2018: The Borrowers and the Bank executed a second amending 
agreement dated June 5, 2018 to the Credit Agreement, whereby the Credit 
Agreement was amended to, among other things, provide for a temporary increase 
to the credit limit from a maximum principal amount of $16,500,000 to a 
maximum principal amount of $21,500,000 until June 30, 2018. 

(c) July 3, 2018: The Borrowers and the Bank executed a third amending agreement 
dated July 3, 2018 to the Credit Agreement, whereby the Credit Agreement was 
amended to, among other things, provide for a temporary increase to the credit 
limit from a maximum principal amount of  US$12,790,000 to a maximum 
principal amount of US$17,666,667 (or its CDN$ equivalent) until August 31, 
2018. 

(d) July 3, 2018: The Bank sent a default letter dated July 3, 2018 to the Borrowers 
(the “July 3, 2018 Letter”) which advised the Borrowers that they were in default 
of certain Obligations (as such term is defined in the July 2018 Letter) under the 
Credit Agreement. Pursuant to the July 3, 2018 Letter, the Bank agreed to waive 
compliance with those Obligations for the period ending March 31, 2018, subject 
to the terms of the July 2018 Letter. 

(e) November 1, 2018: The Bank sent a default letter dated November 1, 2018 to the 
Borrowers (the “November 1, 2018 Letter”) which advised the Borrowers that 
they were in default of certain Obligations (as such term is defined in the 
November 1, 2018 Letter) under the Credit Agreement. Pursuant to the November 
1, 2018 Letter, the Bank advised the Borrowers that, among other things, the 
Bank did not waive compliance of those Obligations and the Bank reserved the 
right to exercise the rights and remedies available to it. The defaults referred to in 
the November 1, 2018 Letter remain unremedied and ongoing and have not been 
waived by the Bank. 

(f) November 28, 2018: The Bank sent a default letter dated November 28, 2018 to 
the Borrowers (the “November 28, 2018 Letter”) which advised the Borrowers 
that they were in default of certain Obligations (as such term is defined in the 
November 28, 2018 Letter) under the Credit Agreement. Pursuant to the 
November 28, 2018 Letter, the Bank advised the Borrowers that, among other 
things, the Bank did not waive compliance of those Obligations and the Bank 
reserved the right to exercise the rights and remedies available to it. The defaults 
referred to in the November 28, 2018 Letter remain unremedied and ongoing and 
have not been waived by the Bank.  

(g) December 17, 2018: The Bank sent a default letter dated December 17, 2018 to 
the Borrowers (the “December 17, 2018 Letter”) which advised the Borrowers 
that they were in default of certain Obligations (as such term is defined in the 
December 17, 2018 Letter) under the Credit Agreement. Pursuant to the 
December 17, 2018 Letter, the Bank advised the Borrowers that, among other 
things, the Bank did not waive compliance of those Obligations and the Bank 
reserved the right to exercise the rights and remedies available to it. The defaults 
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referred to in the December 17, 2018 Letter remain unremedied and ongoing and 
have not been waived by the Bank.  

(h) December 19, 2018: The Bank sent a default letter dated December 19, 2018 to 
the Borrowers (the “December 19, 2018 Letter”) which advised the Borrowers 
that they were in default of certain Obligations (as such term is defined in the 
December 19, 2018 Letter) under the Credit Agreement. Pursuant to the 
December 19, 2018 Letter, the Bank advised the Borrowers that, among other 
things, the Bank did not waive compliance of those Obligations and the Bank 
reserved the right to exercise the rights and remedies available to it. The defaults 
referred to in the December 19, 2018 Letter remain unremedied and ongoing and 
have not been waived by the Bank.  

(i) December, 2018 – January, 2019: By correspondence dated December 27, 2018, 
the Bank made an additional credit facility of up to a maximum principal amount 
of $500,000 available to the Borrowers notwithstanding ongoing defaults under 
the credit arrangements (the “2018 December Temporary Bulge Facility”). A 
copy of this correspondence – which sets out the terms governing the usage and 
availability of this facility – is attached as Schedule H. Schedule H also includes 
correspondence with respect to certain short term extensions of these 
arrangements. The Borrowers defaulted under the terms of these arrangements as 
described in Recital H and as noted in the correspondence included in Schedule 
H. 

I. The Certus Automotive Group has incurred significant and unexpected costs, losses, 
delays and quality control problems associated with the development, construction and initial 
operations of its plant located in Queretaro, Mexico (the “Queretaro Plant”) which was opened 
in May, 2017, which have, among other things, given rise to a request, by the Certus Automotive 
Group, to the Bank, for, among other things, temporary: (i) additional credit availability in the 
form of the 2019 Temporary Bulge through increased allowance for inventory for credit 
margining purposes and (ii) deferment of the obligation to repay certain principal outstanding, all 
as more particularly described in the Financial Forecasts (as defined below in Recital P). The 
Certus Automotive Group represents and warrants to the Bank that: (i) there will be no further 
development and construction costs associated with the Queretaro Plant, except as specifically 
set out in the Financial Forecasts; and (ii) all losses and quality control problems associated with 
the Queretaro Plant have been permanently reduced to ordinary course consistent with industry 
standards, as provided for in the Financial Forecasts. 

J. By correspondence dated February 4, 2019 (the “February 4, 2019 Correspondence”) 
the Borrowers advised the Bank that the 2018 December Temporary Bulge was insufficient and 
that they required additional credit availability. The Borrowers also advised in the February 4, 
2019 Correspondence that, among other things, they needed the additional credit availability as a 
result of a large erosion of cash flow due to sudden customer cancellations of approximately 
US$1,200,000 and other restructuring costs required to secure refinancing. As a result of the 
information provided by Borrowers in the February 4, 2019 Correspondence, the Bank advised 
the Borrowers by correspondence dated February 5, 2019 that, among other things, the Bank had 
terminated the 2018 December Temporary Bulge Facility.  
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K. Notwithstanding the default relief and bulge credit facilities, previously provided by the 
Bank, the Loans to the Borrowers are in default and have been in default pursuant to the terms of 
the arrangements between the Bank and the Borrowers for many months.  

L. On February 7, 2019, the Bank: (i) issued a formal written demand for payment of the 
Obligations; and (ii) delivered a notice of its intention to enforce the Existing Security pursuant 
to Section 244 of the Bankruptcy and Insolvency Act to the Borrowers and Certus USA and KPI 
Michigan. Receipt of that demand and that notice is acknowledged by each of the Borrowers and 
Certus USA and KPI Michigan. Receipt of that demand and that notice is also acknowledged by 
each member of the Certus Automotive Group. 

M. By correspondence dated February 8, 2019, the Bank confirmed with the Borrowers the 
terms of the operating credit availability for each of the Borrowers pursuant to the existing Loan 
Agreements. 

N. Upon and subject to the terms of this Agreement, the Bank has agreed to provide the 
2019 Temporary Bulge credit facility.  

O. The Certus Automotive Group has engaged: (i) Alvarez & Marsal Canada, ULC 
(“Alvarez & Marsal”); (ii) Grant Thornton LLP (“Grant Thornton”); and (ii) Duff & Phelps 
LLP (“Duff & Phelps”) to provide various financial services with respect to the Certus 
Automotive Group and the individual companies within the Certus Automotive Group and to 
report through the Certus Automotive Group to the Bank. Each of Alvarez & Marsal, Grant 
Thornton and Duff & Phelps has provided and will as necessary provide further financial 
services in respect to the following: 

(a) Alvarez & Marsal will provide services with respect to the Wind-Down Plan (as 
defined  in section 7(d));  

(b) Grant Thornton will provide services with respect to the refinance program as 
more particularly described in Recital Q; and 

(c) Duff & Phelps will provide services with respect to the investment program and 
the divestiture program as more particularly described in Recital S. 

P. The Certus Automotive Group has prepared financial forcasts for the period from the 
week of February 22, 2019 through to the week of May 31, 2019, a copy of which forecasts are 
annexed hereto as Schedule G (the “Financial Forecasts”).  For greater certainty, the term 
“Financial Forecasts” in this Agreement:  (i) also includes financial forecasts contemplated by 
Section 7(g); (ii) shall measure the borrowing base of the Borrowers at all times during the 
period covered by the Financial Forecasts as such borrowing base is required to be measured 
under the terms of the Credit Agreement and the Loan Agreements which the Borrowers and the 
other members of the Certus Automotive Group have agreed to adhere to at all times; and (iii) 
shall measure all of the considerations described in Recital V. 

Q. Without limiting any of the provisions of either (i) the Financial Forecasts or (ii) the 
balance of the terms of this Agreement, each member of the Certus Automotive Group 
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specifically covenants, represents, warrants and agrees with the Bank as follows with respect to 
the period covered by the Financial Forecasts: 

(a) There will be no drawings on the operating facility provided by the Bank in 
excess of the amounts contemplated in the 2019 Temporary Bulge and all 
members of the Certus Automotive Group will adhere to the terms and conditions 
of this Agreement in all respects; 

(b) Except as may be reflected in Financial Forecasts, there will be no erosion in the 
value of the collateral over which the Bank holds a first ranking security interest 
as measured against the amount of the Obligations; and 

(c) In the event the Certus Automotive Group requires additional credit over and 
above the 2019 Temporary Bulge, the Bank shall not, and shall not be obligated 
to, under any circumstances provide such additional credit to the Certus 
Automotive Group. 

R. Each of the members of the Certus Automotive Group has requested that the Bank 
forbear from exercising its Enforcement Rights (as defined below) so as to allow the Certus 
Automotive Group to pursue a program (the “Refinancing Program”) whereby the Certus 
Automotive Group will seek alternative financing for the Certus Automotive Group so as to 
repay permanently all Obligations to the Bank, as contemplated in this Agreement. Each of the 
members of the Certus Automotive Group agrees in favour of the Bank that it will diligently 
pursue the Refinancing Program as more particularly described in Schedule L, including, without 
limitation, as follows:  

(a) As of the date of this Agreement, the Certus Automotive Group will have 
obtained one or more term sheets, outlining the terms under which one or more 
alternative lender(s) will provide financing to the Certus Automotive Group in an 
amount sufficient to repay permanently all Obligations to the Bank. The Certus 
Automotive Group will provide copies of all such term sheets to the Bank. 

(b) By no later than April 5, 2019, the Certus Automotive Group will have signed a 
binding credit agreement, on terms satisfactory to the Bank, acting reasonably, 
whereby an alternative lender will provide financing to the Certus Automotive 
Group in an amount sufficient to repay permanently all Obligations to the Bank, 
failing which the Wind-Down Plan (as hereinafter defined  in section 7(d) hereof) 
shall be prepared and delivered to the Bank within one week of April 5, 2019 . 

(c) The Certus Automotive Group shall report weekly to the Bank with respect to the 
status of the Refinancing Program, in accordance with Section 7(c). 

S. Each of the members of the Certus Automotive Group further agree that any Refinancing 
Program must be completed by May 1, 2019, failing which an Event of Default shall be deemed 
to have occurred under the Loan Agreements. 

T. In addition to the Refinancing Program, the Certus Automotive Group has advised the 
Bank that it will also pursue additional processes designed to gauge interest in: (i) the obtaining 
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of an investment in the Certus Automotive Group as more particularly described in Schedule I 
(the “investment program”); and (ii) the possibility of a sale of all or substantially all of the 
assets of the Certus Automotive Group as more particularly described in Schedule J (the 
“divestiture program”) and the Certus Automotive Group shall report weekly to the Bank  with 
respect to the status of the investment program and the divestiture program, in accordance with 
Section 7(c); provided, however, that it is expressly acknowledged and agreed by each member 
of the Certus Automotive Group, Rob and Jim that nothing in respect of either such investment 
program or divestiture program shall affect or qualify the obligations of the Certus Automotive 
Group to complete the Refinancing Program and to repay permanently all Obligations to the 
Bank, as contemplated in this Agreement (including, without limitation, Recital R). 

U. Each of the members of the Certus Automotive Group has agreed to observe all of the 
provisions of this Agreement, as applicable. In this Agreement all references (including all 
covenants, agreements, representations and warranties) to the Certus Automotive Group mean 
each member of the Certus Automotive Group, jointly and severally, and shall include reference 
to Rob and Jim and their companies as described in Recital D, provided however, that it is 
agreed that (i) while accordingly neither Rob nor Jim will ever seek to contest or oppose any 
such provision in this Agreement, the Bank will not bring an action against Rob or Jim if such a 
provision proves to be untrue solely on the basis of such provision being untrue if either Jim or 
Rob was not already liable in that regard prior to the entering into of this Agreement; and (ii) 
neither Rob nor Jim are personally liable for payment of any forbearance fees, Advisor fees or 
legal fees of the Bank. 

V. The Borrowers have requested that the Bank forbear from exercising its Enforcement 
Rights, as defined below, and to continue to make available the 2019 Temporary Bulge for a 
period extending through May 1 2019, upon and subject to the terms of this Agreement.  

W. Each of the members of the Certus Automotive Group has agreed that as a condition of 
the Bank agreeing to make the 2019 Temporary Bulge available to the Borrowers, the Bank and 
the Bank’s Advisor (as defined in Section 21) will need to be able to measure the working capital 
of the Certus Automotive Group on a weekly basis. In this regard, each of the members of the 
Certus Automotive Group agrees to, among other things, the following: 

(a) The 2019 Temporary Bulge is to fund the Borrowers’ current accounts receivable 
and inventory and not to fund losses; 

(b) The Borrowers are to provide the Bank and its Advisor on the Monday following 
each weekly period the accounts receivable and inventory balances, net of 
intercompany and contras for the Certus Automotive Group (the “Working 
Capital Calculation Methodology”); 

(c) During the Forbearance Period (as defined in Section 16 below), the Borrowers 
agree that any working capital surplus for the Certus Automotive Group, 
calculated using the Working Capital Calculation Methodology shall not be less 
than US$4,000,000; and 
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(d) To the extent that any working capital surplus for the Certus Automotive Group, 
calculated using the Working Capital Calculation Methodology, is less than 
US$4,000,000, the operating line shall be reduced by the same amount. 

X. Subject to Recital H, the Bank has not waived, and will not waive, any defaults or 
breaches by the Borrowers of the terms of the Loans, but rather has strictly reserved its rights and 
remedies under the Loans, the Existing Security and the Existing Guarantees and to enforce the 
Existing Security it holds and may hereafter be granted in respect of the Obligations 
(collectively, the “Enforcement Rights”). 

 

NOW THEREFORE this Agreement witnesses that in consideration of the mutual covenants 
herein contained and the sum of $10.00 and other good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged by each of the parties, the parties agree as 
follows: 

ACKNOWLEDGMENTS/AGREEMENTS 

1. Each of the members of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledges and agrees in favour of the Bank that:  

(a) the facts as set out in the recitals to this Agreement (the “Recitals”) are true and 
accurate in all respects and the Recitals form an essential part of this Agreement 
in all respects; 

(b) as at the close of business on the 26 day of February, 2019, the aggregate 
principal amount of the Borrowers’ borrowings under the Loans, exclusive of 
interest, expenses and charges, are as set out in Schedule A and such amounts, 
together with the balance of the Obligations, remain owing to the Bank; 

(c) each of the documents comprising the Existing Security is valid, binding and 
enforceable in accordance with its terms; 

(d) each of the Existing Guarantees is valid, binding and enforceable in accordance 
with its terms; 

(e) except as provided in this Agreement the Bank is in a position to enforce the 
Existing Security and the Existing Guarantees and to pursue all rights and 
remedies, including its Enforcement Rights, with respect to the Obligations as it 
may deem appropriate; and 

(f) except as provided in this Agreement, the Bank (either by itself or through its 
employees or agents) has made no promises, nor has it taken any action or 
omitted to take any action, that would constitute a waiver of its rights to enforce 
the Existing Security and the Existing Guarantees and to pursue its rights and 
remedies, including its Enforcement Rights, in respect of the Obligations or that 
would estop it from so doing. 
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2. Each of the members of the Certus Automotive Group jointly and severally 
acknowledges and agrees in favour of the Bank that: 

(a) the Existing Security for the Loans owing to the Bank has not been discharged, 
varied, waived or altered (except to the extent, if any, set out herein) and that the 
Existing Security is valid, binding upon and is enforceable against each of the 
members of the Certus Automotive Group, as applicable, in accordance with the 
terms thereof; and 

(b) the Existing Guarantees are in full force and effect and are valid, binding and 
enforceable against each of the members of the Certus Automotive Group, as 
applicable, in accordance with the respective terms thereof. 

3. None of the members of the Certus Automotive Group dispute their respective liability to 
repay the Obligations, the Loans and/or the amounts they have guaranteed, on any basis 
whatsoever and each such member of the Certus Automotive Group acknowledges and 
agrees in favour of the Bank that it has no claims for set-off, counterclaim or damages on 
any basis whatsoever against the Bank or any of its directors, officers, employees, 
representatives and agents. 

4. Each of the members of the Certus Automotive Group acknowledges and agrees that its 
respective liability to repay the Obligations, the Loans and/or the amounts it has 
guaranteed shall not be reduced, released, diminished or in any manner affected by the 
terms of this Agreement, the performance of the terms in this Agreement, the Bank’s 
agreement to forbear and any actual forbearance by the Bank in the exercise of its rights 
and remedies, including its Enforcement Rights, against the Borrowers and under the 
Existing Security. 

5. Each of the members of the Certus Automotive Group, Rob and Jim acknowledges and 
agrees that they have no causes of action, disputes or claims against the Bank and the 
Bank’s directors, officers, employees, representatives and agents and hereby jointly and 
severally releases and discharges the Bank and its directors, officers, employees, 
representatives and agents, from and against all claims, set-offs, counterclaims, damages 
and demands that they may have against the Bank or any such parties arising to the date 
of this Agreement out of any action or omission of the Bank or for any other reason 
whatsoever.  

6. Each of the members of the Certus Automotive Group expressly jointly and severally 
confirms and agrees in favour of the Bank that the indebtedness set out in Schedule E 
owed by the members of the Certus Automotive Group and any security held by it in 
support of any such indebtedness is strictly and fully postponed and subordinated to and 
in favour of the Bank in all respects (and that, without limitation, no payments of any 
kind are to be made to either Rob or Jim in respect of such indebtedness while any 
Obligations are outstanding). Each of the members of the Certus Automotive Group 
jointly and severally covenants, represents and warrants in favour of the Bank that there 
is not (and will not be during the Forbearance Period) any tooling or equipment or other 
assets of any nature used in the business of any of the members of the Certus Automotive 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



   

 
 

 
- 13 - 

 
37873158.9 

Group or located in any of the locations described in Schedule D which is not owned 
exclusively and without restriction by one or more members of the Certus Automotive 
Group other than solely as set out in Schedule K. 

COVENANTS, REPRESENTATIONS AND WARRANTIES 

7. During the Forbearance Period (as defined in Section 16 below), each of the members of 
the Certus Automotive Group jointly and severally covenants and agrees with the Bank 
as follows: 

(a) Each of the members of the Certus Automotive Group shall adhere to all existing 
financial and other covenants in the Loan Agreements and this Agreement, 
including all covenants, representations and warranties contained in the Recitals. 
provided that it is understood and agree that with respect to the Loan Agreements, 
the Certus Automotive Group will not comply with (i) the Debt Service Coverage 
ratio covenant, (ii) the Funded Debt to EBITDA covenant, or (iii) the borrowing 
base coverage obligation. 

(b) The Certus Automotive Group shall carry out its business in compliance with, and 
shall stay within the overall operational financial results contemplated in, the 
Cash Flow Forecast. It is expressly acknowledged and agreed by the Certus 
Automotive Group that the additional credit availability shall not exceed the 2019 
Temporary Bulge at any time by any amount. The Bank may choose (without 
notice of any kind) not to honour any cheques or wires which, if honoured, would 
cause the borrowings of the Certus Automotive Group to exceed the level 
contemplated in the Financial Forecasts. For greater certainty, and 
notwithstanding any other provision herein, it is expressly acknowledged and 
agreed that it shall be an Event of Default if the additional credit availability shall 
exceed the 2019 Temporary Bulge at any time by any amount. 

(c) On a weekly basis, the Certus Automotive Group shall report to the Bank as to the 
status of each of: (i) the Refinancing Program, (ii) the investment program and 
(iii) the divestiture program. Without limitation, such reports shall include a 
report with respect to compliance with each milestone step contemplated in 
Schedule I, Schedule J and Schedule L. 

(d) The Borrower shall present to the Bank a detailed orderly wind-down plan (the 
“Wind-Down Plan”), for consideration by the Bank working with the Advisor, 
with respect to the Certus Automotive Group at the earlier of: (i) April 12, 2019, 
if a definitive Credit Agreement in connection with a Refinancing Program has 
not been executed and delivered to the Bank by April 5, 2019; or (ii)  April 22, 
2019, if the Bank is not satisfied by April 15, 2019 that a Refinancing Program 
has sufficiently progressed such that the Bank is satisfied that all Obligations will 
be repaid by May 1, 2019, provided that there have been no earlier defaults. The 
Wind-Down Plan shall be prepared with the full participation of Alvarez & 
Marsal. Such orderly Wind-Down Plan shall address all relevant considerations, 
including: 
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(i) maximization of value of all assets of the Certus Automotive Group; 

(ii) communications with direct customers and original equipment 
manufacturers; 

(iii) an operational program; 

(iv) a sales program; 

(v) accommodation agreements with customers and original equipment 
manufacturers; and 

(vi) cash flow forecasts. 

For greater certainty, neither the Certus Automotive Group nor Alvarez & Marsal 
shall be required to discuss the Wind-Down Plan with any of its customers, 
suppliers or other stakeholders in advance of delivering it to the Bank.   

(e) Within ten (10) business days after the end of each month during the term of the 
Forbearance Period (as such term is defined in Section 16), the Certus 
Automotive Group will deliver the following information for the Certus 
Automotive Group to the Bank: 

(i) a monthly aged listing of accounts receivable by entity; and  

(ii) a compliance certificate in the form attached hereto as Schedule F. 

(f) No payments of principal, interest or other amounts shall be paid, directly or 
indirectly, to any of: 

(i) Banco Nacional De Comercio Exterior (“Banco Mexico”), except for 
regularly scheduled interest payments provided for in the Financial 
Forecasts;; 

(ii) Rob or any company controlled, directly or indirectly, by Rob, except for 
expense reimbursements incurred in the ordinary course of business; and 

(iii) Jim or any company controlled, directly or indirectly, by Jim, except for 
expense reimbursements incurred in the ordinary course of business.  

(g) On a bi-weekly basis, the Certus Automotive Group shall provide the Bank with a 
cash flow projection through May 31 2019, which has been reviewed by the 
Advisor, on terms satisfactory to the Bank, acting reasonably. 

8. The Certus Automotive Group undertakes and agrees that it shall provide (or cause to be 
provided) to the Bank, in form and substance satisfactory to the Bank, the following 
material, on or prior to the dates indicated: 
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(a) By no later than the 25nd day of March, 2019, Certus Mexico shall have provided 
evidence of insurance coverage with respect to all of its real and personal property 
located in Mexico, including the Queretaro Plant, in form and content satisfactory 
to the Bank whereby among other things: 

(i) such insurance coverage shall include property coverage and business 
interruption insurance; 

(ii) such insurance coverage shall recognize the interest of the Bank in such 
assets ahead of any other creditors, whether as loss payee or assignee; and 

(iii) the insurer shall have confirmed to the Bank that it recognizes the interest 
of the Bank pursuant to Section 8(a)(ii) and that such insurance coverage 
is in good standing in all respects and cannot be cancelled without at least 
twenty (20) days’ prior written notice to the Bank in accordance with 
Section 27. 

(b) By no later than the 25nd day of March, 2019, the Bank shall have received 
confirmation from Export Development Corporation (“EDC”) that:  

(i) it approves this Agreement; and 

(ii) it continues to have coverage (including for greater certainty, coverage 
that has been supplemented or increased, including the increase in 
insurance coverage pursuant to a certain coverage certificate effective 
September 1, 2018), in favour of the Bank, with respect to the following 
loan documents: 

(A) Limited Guarantee of Advances in the amount of 10,000,000 
issued by EDC, in favour of Certus Canada; and 

(B) Assignment of EDC Insurance, issued by Certus Canada and KPI 
Canada.  

(c) By  no later than 25nd day of March, 2019, the following members of the Certus 
Automotive Group shall provide the following additional security: 

(i) Certus Mexico and RMH Inc. shall each provide a guarantee in favour of 
the Bank guaranteeing the Obligations of Certus Canada and KPI Canada, 
including all the Loans and all present and future indebtedness, fees, 
expenses and other liabilities direct or indirect or contingent, on the 
Bank’s standard form for guarantees; 

(ii) KC shall provide a guarantee in favour of the Bank guaranteeing the 
Obligations of Certus Canada and KPI Canada, including all the Loans 
and all present and future indebtedness, fees, expenses and other liabilities 
direct or indirect or contingent, on the Bank’s standard form for 
guarantees (collectively, the “KC Guarantee”). In support of the KC 
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Guarantee, KC shall execute a pledge agreement in favour of the Lender, 
pursuant to which KC will pledge all of the issued and outstanding shares 
of Certus Canada held by KC to the Bank; and 

(iii) KCII shall provide a guarantee in favour of the Bank guaranteeing the 
Obligations of Certus Canada and KPI Canada, including all the Loans 
and all present and future indebtedness, fees, expenses and other liabilities 
direct or indirect or contingent, on the Bank’s standard form for 
guarantees (collectively, the “KCII Guarantee”).  

9. Each of the members of the Certus Automotive Group, as applicable, jointly and 
severally covenants and agrees with the Bank not to declare or pay any dividends, repay 
any shareholder loan or make any other payment to any person with whom it does not 
deal at arm’s length (as such term is defined in the Income Tax Act (Canada)). 

10. Each of the members of the Certus Automotive Group jointly and severally covenants 
and agrees with the Bank to keep current at all times, all remittances required to be made 
by it for taxes owed to federal, provincial and municipal governments, including, without 
limitation, realty taxes, business taxes, monies owed in respect of source deductions for 
contributions pursuant to the Canada Pension Plan, Employment Insurance Act (Canada) 
and Income Tax Act (Canada), and in respect of Goods and Services Tax and Retail Sales 
Tax and each of them shall provide, upon request of the Bank or its Advisor, evidence in 
writing of such payments, satisfactory to the Bank acting reasonably. Each of the 
members of the Certus Automotive Group represents and warrants to the Bank that no 
such amounts are in arrears at this time other than in the ordinary course of business 
consistent with past practice. 

11. Each of the members of the Certus Automotive Group jointly and severally covenants 
and agrees with the Bank to reimburse the Bank at the conclusion of the Forbearance 
Period for all out-of-pocket expenses (including all of the Bank’s reasonable legal 
expenses) that the Bank has incurred or will incur arising out of its dealings with each of 
the members of the Certus Automotive Group and in the protection, preservation and 
enforcement of the Existing Security and all additional security (the “Additional 
Security”) provided in accordance with this Agreement, including the preparation of this 
Agreement. Until paid, such expenses shall be secured by the Existing Security and 
Additional Security. Notwithstanding the foregoing, it is acknowledged and agreed that 
through the date of execution herein the Bank's legal fees and expenses shall not exceed 
$154,000. 

12. Each of the members of the Certus Automotive Group jointly and severally covenants 
and agrees with the Bank, as a condition of it entering into this Agreement: (a) to pay all 
fees outlined in the Loan Agreements, and (b) to pay the Bank a one-time administrative 
fee of $50,000 (the “Fee”) to partially reimburse the Bank with respect to the time 
expended by the Bank with respect to negotiating this Agreement and administering the 
accounts of the Certus Automotive Group.  The Fee shall be fully earned on the signing 
of this Agreement and payable at the end of the Forbearance Period. Until paid, the Fee 
shall be secured by the Existing Security and Additional Security.  
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13. Each of the members of the Certus Automotive Group covenants that it will maintain in 
full force and effect its existing insurance coverage and shall provide evidence to the 
Bank, within ten (10) business days of the execution of this Agreement, in form and 
content satisfactory to the Bank, that  

(a) such insurance coverage is in good standing; 

(b) that the interest of the Bank in such insurance coverage has been recognized by 
the insurer; and 

(c) that such insurance coverage cannot be cancelled without at least twenty (20) 
days’ prior written notice to the Bank in accordance with Section 27. 

14. Each of the members of the Certus Automotive Group will not, without the prior express 
written approval of the Bank, (a) reorganize its corporate structure or amalgamate, (b) 
issue or redeem any shares, whether to employees or otherwise, or (c) transfer funds 
from one corporate entity to the other except for transfers in the ordinary course of 
business and consistent with past practice. 
 

REPAYMENT OF OBLIGATIONS / CONTINUED AVAILABILITY OF LOANS 

15. All terms and conditions of all existing agreements between each of the members of the 
Certus Automotive Group and the Bank (including such terms and conditions as are 
provided for in the Loan Agreements) shall continue in full force and effect, save and 
except as amended by this Agreement and, in accordance with Section 36, to the extent 
that any provisions of the Loan Agreement are inconsistent with this Agreement, this 
Agreement shall prevail, provided that it is understood and agreed that with respect to the 
Loan Agreements, the Certus Automotive Group will not comply with (i) the Debt 
Service Coverage ratio covenant, (ii) the Funded Debt to EBITDA covenant, or (iii) the 
borrowing base coverage obligation. 

16. Upon and subject to the terms of this Agreement, the Bank will continue to make the 
Loans available to the Borrowers and will forbear from exercising its Enforcement Rights 
from this date to and including an Event of Default hereunder, or 3 o’clock on the 1st of 
May 2019 (the “Forbearance Period”) on the following basis: 

(a) the Loans remain payable on demand (subject to the Forbearance Period); 

(b) interest on the Borrowings of the Loans will be at 7.5% per annum (the “Interest 
Rate”);  

(c) provided the Borrowers are not in default under the Loan Agreement or this 
Agreement, no principal payments on the Loans will be made on in respect of the 
amounts due in or around March 1, 2019 and April 1, 2019; and 

(d) Upon expiry of the Forbearance Agreement, the Borrowers shall pay principal 
together with interest at the Interest Rate on the borrowings under the Loans. 
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17. Each of the members of the Certus Automotive Group acknowledges and agrees with the 
Bank that notwithstanding the entering into of this Agreement, nothing contained herein 
or in any agreement with the Bank referred to herein shall have the effect of changing the 
nature of any part of the Loan Obligations of each of the members of the Certus 
Automotive Group from demand facilities (subject to the Forbearance Period) nor of 
obligating the Bank to extend the Forbearance Period. 

18. Other than the continued availability of the Loans during the Forbearance Period, each of 
the members of the Certus Automotive Group acknowledge that the Bank has not agreed 
and is not obligated to extend any further or additional credit to any member or members 
of the Certus Automotive Group, whether during or after the conclusion of the 
Forbearance Period.  

EVENTS OF DEFAULT 

19. The occurrence of any one or more of the following events shall constitute an event of 
default (an “Event of Default”) under this Agreement, provided that, other than with 
respect to an event of default under paragraphs (a) and (m) below, the Bank has provided 
written notice to the Certus Automotive Group and such event of default shall remain 
uncured for two (2) business days following the receipt of such notice: 

(a) if any of the members of the Certus Automotive Group shall fail to repay the 
Bank any amount owing under this Agreement on the applicable due date; 

(b) if any of the members of the Certus Automotive Group fails to provide any 
reports, certificates, information or materials required to be supplied pursuant to 
the Loan Agreements or any security instrument or this Agreement; 

(c) if any representation or warranty provided to the Bank (herein or otherwise) by 
any of the members of the Certus Automotive Group was incorrect in a material 
respect when made or becomes incorrect;  

(d) if any of the members of the Certus Automotive Group fails to perform or comply 
with any of their respective covenants or obligations contained in the Loan 
Agreements, this Agreement or any other agreement or undertaking made 
between them and the Bank 

(e) if any of the members of the Certus Automotive Group fails to perform or comply 
with any of their respective covenants or obligations in the Loan Agreements or in 
any other agreement or undertaking made between them and the Bank, save and 
except any breach of such covenants or obligations existing as of the date of this 
Agreement and of which the Bank has knowledge;  

(f) if any of the members of the Certus Automotive Group, as applicable, ceases to 
carry on its business, becomes insolvent (as defined in the Bankruptcy and 
Insolvency Act (Canada), commits an act of bankruptcy, makes an assignment for 
the benefit of creditors, or makes a proposal under the Bankruptcy and Insolvency 
Act (Canada) or the Companies’ Creditors Arrangement Act; petitions or applies 
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to any tribunal for the appointment of any receiver, trustee or similar liquidator 
for it or any of its property; if any receiver, trustee, manager, consultant, 
liquidator or similar party is appointed in respect of it or any of its property; if a 
petition is filed against it in bankruptcy; or if any proceeding is commenced by it 
relating to it or to any portion of its property under any law relating to 
reorganization, arrangement or readjustment of debts, dissolution or winding-up;  

(g) If the EDC coverage with respect to the Loan Arrangements is terminated or 
reduced in any way; 

(h) if a default occurs under any agreements with either of Banco Mexico or Toshiba 
Equipment Finance and/or if any one or more of Banco Mexico or Toshiba 
Equipment Finance take any steps to enforce security against any property of any 
of the members of the Certus Automotive Group; 

(i) without limiting the provisions of subsection 19(g) if any person takes possession 
of any property of any of the members of the Certus Automotive Group by way of 
or in contemplation of enforcement of security, or a distress or execution or 
similar process is levied or enforced against any property of any of the members 
of the Certus Automotive Group; 

(j) if a final judgment or decree for the payment of money is obtained or entered 
against an Obligor by any person;  

(k) if any of the members of the Certus Automotive Group takes any steps to 
challenge the validity or enforceability of the Existing Security, the Additional 
Security, the Existing Guarantees or this Agreement or any parts thereof;  

(l) if any of the Existing Security, Existing Guarantees, Additional Security or 
Additional Guarantees ceases to constitute a valid and perfected security interest 
against the assets secured thereby, ranking first in priority (or such other priority 
ranking as expressly agreed to in writing by the Bank);  

(m) if, in the Bank’s unfettered discretion, a material adverse change, financial or 
otherwise, occurs in the business, affairs or conditions of any of the members of 
the Certus Automotive Group which causes the Bank to believe in good faith and 
on reasonable grounds that it is or is about to be unsecured or that its position will 
worsen.   

CROSS-DEFAULT 

20. A default under the Loan Agreements, the Existing Security, the Additional Security or 
any other credit arrangements between the Borrowers and the Bank shall constitute a 
default under all Loan Agreements, the Existing Security, the Additional Security and 
any other credit arrangements between the other Borrowers and the Bank, and vice versa. 
A default under the obligations of either Borrowers with Banco Mexico shall constitute a 
default under the Loan Agreements, the Existing Security, the Additional Security and 
any other credit arrangements with the Borrowers and the Bank. 
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APPOINTMENT OF ADVISOR (DELOITTE RESTRUCTURING INC.) 

21. It is acknowledged and agreed by each member of the Certus Automotive Group, Rob 
and Jim that the Bank has engaged Deloitte Restructuring Inc. as a financial consultant to 
the Bank (the “Advisor”) and, with respect to the appointment of any such Advisor, each 
of the members of the Certus Automotive Group, Rob and Jim agrees that (in addition to 
such further terms of its appointment as such Advisor may require) without limitation: 

(a) Upon reasonable advance notice to, or arrangement with the Borrowers, the 
Advisor shall have reasonable access to the books, records, information (however 
stored), facilities, properties, assets and premises of the Borrowers during and 
after the Borrowers’ regular business hours. 

(b) Each of the members of the Certus Automotive Group shall answer fairly, fully 
and to the best of its ability, all of the Advisor’s inquiries regarding the 
Borrowers, and it shall provide the Advisor with any information that the Advisor 
may reasonably request with respect to the business, affairs, property and assets of 
each of the members of the Certus Automotive Group and, in particular, with 
respect to any efforts to sell same. 

(c) The Advisor may copy or take extracts from any books, records, information 
(however stored) or other documents to which the Advisor is entitled access 
hereunder and may make inquiries  of the Certus Automotive Group regarding 
any of the customers and creditors of each of the members of the Certus 
Automotive Group. 

(d) The Advisor will have no managerial capacity with respect to each of the 
Borrowers and will assume no decision-making responsibilities. 

(e) The Advisor’s reasonable professional fees and expenses incurred during the 
course of this engagement shall be paid by the Borrowers at the end of the 
Forbearance Period.  Until paid, the Advisor's fees and expenses shall be secured 
by the Existing Security.  . The fees and costs of the Advisor for the period from 
February 1, 2019 through February 28, 2019 shall not exceed $43,335.48 
including HST. Fees for the ongoing weekly review and reporting subsequent to 
February 28, 2019, and as contemplated in the Forbearance Agreement are 
estimated to be $4,000 per week not including disbursements and HST.  

(f) The Bank may disclose to the Advisor any information it has, now or at any time 
in the future during the course of the Advisor’s engagement by the Bank, 
hereunder or otherwise, concerning each of the members of the Certus 
Automotive Group and their business, affairs, property and assets. 

(g) (Without limiting any other provision of this Section 21) the Advisor shall be 
provided with: 

(i) weekly cash receipts; 
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(ii) weekly detailed accounts receivable listing aged sub ledgers; 

(iii) weekly detailed accounts payable listing aged sub ledgers; 

(iv) bi-weekly cash flow forecasts; 

(v) a weekly schedule of closing bank balances of all accounts, together with 
copies of supporting bank statements; 

(vi) weekly detailed statement of expenditures, including all cash 
disbursements; 

(vii) within  ten (10) business days of month-end, the Advisor shall be provided 
with: 

(A) a consolidated Borrowing Base with supporting sub ledgers; and 

(B) interim financial reporting (unconsolidated). 

(viii) such other available information identified by the Advisor, acting 
reasonably, 

for each member of the Certus Automotive Group no less often than once a week 
(except for (vii) which is to be delivered once per month). 

The above documentation will be provided to the Advisor all with a view to 
allowing the Bank to be satisfied that there is no erosion of the value of the 
Existing Security,  the Additional Security or the Borrowing Base in support of 
the Loans.  

(h) The Advisor shall be provided with all information necessary to evaluate the 
terms and considerations described in Recital W. 

(i) The Advisor may be a receiver as contemplated by Section 22. 

CONCLUSION OF FORBEARANCE PERIOD 

22. Upon the occurrence of an Event of Default or otherwise at the expiration of the 
Forbearance Period, subject to applicable law, the Bank may, but is not required to, 
demand payment of the Obligations and enforce the Existing Security and the Additional 
Security and pursue all rights and remedies that it may have (including pursuant to the 
Existing Guarantees) in connection with each of the members of the Certus Automotive 
Group, as it deems appropriate, including, without limitation, the appointment of a 
receiver, or a receiver and manager.  Each member of the Certus Automotive Group 
hereby acknowledges and consents to the appointment of such receiver or receiver and 
manager as the Bank shall deem appropriate, whether privately or by Court appointment, 
to the full extent permissible by law.  In the event of the enforcement by the Bank of the 
Existing Security and the Additional Security, each of the members of the Certus 
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Automotive Group agree to cooperate with and fully assist the Bank or any receiver or 
receiver and manager appointed at the instance of the Bank in the enforcement of the 
Existing Security and Additional Security and the realization of the collateral subject 
thereto.  It is further acknowledged and agreed by each member of the Certus Automotive 
Group that upon the occurrence of an Event of Default or otherwise at the expiration of 
the Forbearance Period, the Bank may, but is not required to, set off any of the 
Obligations and seize any funds held by any member of the Certus Automotive Group 
with the Bank. 

23. In the event that the Bank does not take steps to enforce the Existing Security and the 
Additional Security immediately upon the conclusion of the Forbearance Period, any 
continued actual forbearance by the Bank shall not constitute or be deemed or implied to 
be a waiver of (a) the Bank’s rights to enforce the Existing Security and the Additional 
Security in the Bank’s sole discretion at any time after the conclusion of the Forbearance 
Period, or, (b) any Event of Default which gave rise to the conclusion of the Forbearance 
Period. 

GENERAL 

24. All capitalized terms used in this Agreement but not defined herein shall have the 
meaning ascribed thereto in the Credit Agreement. 

25. Each of the members of the Certus Automotive Group hereby releases and discharges the 
Bank in respect of any loss that it may suffer or any other claim of any nature that it may 
have as a result of the Bank being asked to respond to any credit enquiry concerning any 
of the members of the Certus Automotive Group made by any other bank, financial 
institution or any other party. 

26. Without prejudice to any other method of giving notice, any notice required or permitted 
to be given to a party pursuant to this Agreement shall be conclusively deemed to have 
been received by such party on the same day as the delivery of the notice by prepaid 
private courier or the sending of the notice by email during regular business hours at his, 
her or its address noted in the following section of this Agreement. Any party may 
change his, her or its address for service by notice given in the foregoing manner.  

27. The address information for the parties is as follows: 

(a) for each of the members of the Certus Automotive Group, Rob and/or Jim (and 
their companies as described in Recital D): 

Certus Automotive Inc.  
510-3300 Bloor Street West (West Tower) 
Toronto, Ontario  M8X 2X2 
 
Attention: Rob Mollenhauer 
Email:  rmoll@certusauto.com 
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with a copy to: 

Bennett Jones LLP 
First Canadian Place 
100 King Street West, Suite 3400 
Box 130 
Toronto, Ontario  M5X 1A4 

Attention: Sean Zweig 
Email:  zweigs@bennettjones.com  

(b) for the Bank: 

TD Bank 
TD Bank Tower 
66 Wellington Street West 
39th Floor 
Toronto, Ontario  M5K 1E9 
 
Attention: Jeffrey Swan 
Email:  jeff.swan@td.com 

 

with a copy to: 

Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
Box 1011 
Toronto, Ontario  M5H 3S1 
 
Attention: Jeffrey Carhart 
Email:  jcarhart@millerthomson.com 

The parties are entitled to rely upon the accuracy of the names and addresses set out 
herein unless and until notice of change shall be received by each party. 

28. Each of the members of the Certus Automotive Group, Rob and Jim acknowledge that 
time is of the essence of this Agreement. All obligations, agreements, covenants, 
representations and warranties of the Certus Automotive Group and/or members of the 
Certus Automotive Group provided for in this Agreement shall be deemed to be made on 
a joint and several basis.  In this Agreement, the term “business day” means a day which 
is not a Saturday, Sunday or a statutory holiday in the Province of Ontario. In the event 
that any action, step or proceeding contemplated by this Agreement is scheduled to occur 
on a day which is not a business day, then the action or step or proceeding shall instead 
be required to occur on the next following business day, provided that for greater 
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certainty, any notice shall be deemed to have been received in accordance with Section 
27 regardless of whether it is sent on a business day. 

29. Each of the members of the Certus Automotive Group agree to promptly do, make, 
execute and deliver all such further acts, documents and instruments as the Bank may 
reasonably require to allow the Bank to enforce any of its rights under this Agreement 
and to give effect to the intention of this Agreement. 

30. This Agreement shall be governed by the laws of the Province of Ontario and the laws of 
Canada applicable therein. All references in this Agreement to currency are to U.S. 
currency unless expressly stated otherwise. 

31. For the purpose of all legal proceedings, this Agreement will be deemed to have been 
performed in the Province of Ontario and the Courts of the Province of Ontario will have 
jurisdiction to entertain any action arising under this Agreement.  Each of the parties to 
this Agreement irrevocably attorns to the jurisdiction of the Courts of the Province of 
Ontario and waives any objection to venue or any claim of inconvenient forum. 

32. If any provision of this Agreement shall be deemed by any court of competent 
jurisdiction to be invalid or void, the remaining provisions shall remain in full force and 
effect. 

33. This Agreement shall be binding upon and shall enure to the benefit of the parties hereto 
and their respective heirs, executors, administrators, successors and assigns. 

34. Words importing the singular include the plural and vice-versa, and words importing 
gender include all genders unless the context expressly otherwise requires. The headings 
contained in this Agreement are for convenience only and shall not affect the 
interpretation of this Agreement.  

35. This Agreement constitutes the entire agreement of the parties relating to the subject 
matter hereof and may not be amended or modified except by written consent executed 
by all parties. No provision of this Agreement shall be deemed waived by any course of 
conduct unless such waiver is in writing and signed by all parties, specifically stating that 
it is intended to modify this Agreement. In the event of an express conflict between the 
terms and conditions of this Agreement and the terms and conditions of any of the Credit 
Agreement, Loan Agreements, the Existing Security, the Additional Security, the 
Existing Guarantees or the Additional Guarantees, the terms and conditions of this 
Agreement shall govern to the extent necessary to resolve such conflict. There are no 
representations, warranties or undertakings between the parties hereto with respect to the 
subject matter hereof other than as set out in this Agreement (and the Existing Security, 
the Existing Guarantees and other documentation ancillary hereto which term shall 
include Additional Guarantees and Additional Security). 
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36. This Agreement may be executed in any number of counterparts, all of which shall, 
collectively, constitute one Agreement. This Agreement may be executed and delivered 
by any of the parties by transmitting to the other a copy of this Agreement (executed by 
such delivering party) by email or similar means of electronic communications, and 
delivery in that manner by a party shall be binding upon such party. 

37. Each of the members of the Certus Automotive Group, Rob and Jim hereby 
acknowledges they have reviewed the Agreement in its entirety with legal counsel prior 
to executing this Agreement. 

[signature pages to follow] 
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SCHEDULE A 

DESCRIPTION OF LOANS 

(As at March 19, 2019) 

Facility 
Loan 
Number Currency Credit Limit Balance 

Accrued 
Interest 

Total Principal 
and Interest 

Operating 
Line –  

7312182-
1728 USD $17,074,637.00  $17,496,149.98  $68,938.80  $17,565,088.78  

EDC EGP 
Term 
Loan   

9233741-
08-1728 CAD $1,861,893.75  $1,861,893.75  $4,797.56  $1,866,691.31  

EDC EGP 
Term 
Loan   

9233741-
10-1728 CAD $886,009.00  $886,009.00  $2,282.99 $888,291.99  

EDC EGP 
Term 
Loan   

9233741-
11-1728 CAD $1,392,772.80  $1,392,772.80  $3,588.77  $1,396,61.57  

EDC EGP 
Term 
Loan   

9233741-
15-1728 CAD $1,127,751.24  $1,127,751.24  $4,129.42  $1,131,880.66  

EDC EGP 
Term 
Loan  

9233741-
16-1728 CAD $1,310,606.89  $1,310,606.89  $4,798.98  $1,315,405.87  

Total (CAD) $6,579,033.68  $6,579,033.68  $19,597.72  $6,598,631.40  

Total (USD) $17,074,637.00  $17,496,149.98 $68,938.80  $17,565,088.78  
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SCHEDULE B 

EXISTING SECURITY 

 

Date of Security Document: Copy attached to PPSA registration – signature page with date 
is missing. 

Issued By: Certus Canada 

Description: General Security Agreement 
 

Date of Security Document: March 29, 2011 

Issued By: KPI Canada 

Description: General Security Agreement 
 

Date of Security Document: March 30, 2011 

Issued By: KPI Canada 

Description: Assignment of Life Insurance on Robert Mollenhauer in the 
amount of $4,000,000 

 

Date of Security Document: May 7, 2013 

Issued By: Certus US 

Description: UCC Security Agreement 
 

Date of Security Document: March 7, 2013 

Issued By: KPI Michigan 

Description: UCC Security Agreement 

 

Date of Security Document: April 18, 2018 

Issued By: Certus Canada 

Description: Non-Possessory Pledge Over Assets held in Mexico 
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Date of Security Document: December 20, 2016 

Issued By: Certus Canada 

Description: Stock Pledge Agreement in respect to certain stock owned by 
Certus Canada in Certus Mexico. 

 

Date of Security Document: April 18, 2018 

Issued By: Certus Mexico 

Description: Non-Possessory Pledge Over Assets held in Mexico 
 

Date of Security Document: December 20, 2016 

Issued By: RHM Inc. 

Description: Stock Pledge Agreement in respect to certain stock owned by 
RMH Inc. in Certus Mexico. 

 

Date of Security Document: February 21, 2019 

Issued By: Jim 

Description: Assignment of Term Deposits and Credit Balances 
 

Date of Security Document: February 21, 2019 

Issued By: Rob 

Description: Assignment of Term Deposits and Credit Balances 
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SCHEDULE C 

EXISTING GUARANTEES 

Canadian Guarantees 

Date of Guarantee: May 7, 2013 

Issued By: KPI Canada 

Indebtedness Guaranteed: Obligations of Certus Canada to the Bank 

Principal Limited: Unlimited 

Governing Law Laws of the Province of Ontario and the laws of Canada 
applicable therein 

 

Date of Guarantee: May 7, 2013 

Issued By: Certus Canada 

Indebtedness Guaranteed: Obligations of KPI Canada to the Bank 

Principal Limited: Unlimited 

Governing Law Laws of the Province of Ontario and the laws of Canada 
applicable therein 

 

Date of Guarantee: March 29, 2011 

Issued By: KPI Michigan 

Indebtedness Guaranteed: Obligations of KPI Canada to the Bank 

Principal Limited: Unlimited 

Governing Law Laws of the Province of Ontario and the laws of Canada 
applicable therein 

 

Date of Guarantee: February 21, 2019 

Issued By: Rob and Jim 

Indebtedness Guaranteed: Obligations of Certus Canada and KPI Canada 

Principal Limited: Limited to the amount of US$850,000 

Governing Law Laws of the Province of Ontario and the laws of Canada 
applicable therein 
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US Guarantees 

Date of Guarantee: May 7, 2013 

Issued By: Certus US 

Indebtedness Guaranteed: Obligations of Certus Canada to the Bank 

Principal Limited: Unlimited  

Governing Law Laws of the State of New York 
 

Date of Guarantee: December 31, 2014 

Issued By: Certus US 

Indebtedness Guaranteed: Obligations of KPI Canada to the Bank 

Principal Limited: Unlimited 

Governing Law Laws of the State of New York 
 

Date of Guarantee: December 31, 2014 

Issued By: KPI Michigan 

Indebtedness Guaranteed: Obligations of Certus Canada to the Bank 

Principal Limited: Unlimited  

Governing Law Laws of the State of New York 
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SCHEDULE D 

SHARE OWNERSHIP STRUCTURE 
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Schedule D – continued – 

1. KPI Canada operates a joint venture with Xin Point Holdings Ltd a Chinese based 
manufacturer.  

2. RIM operates the Auburn Hills office from premises which are leased by RIM and 
located at 1377 Atlantic Blvd, Auburn Hills, Michigan. This office is responsible for all 
general operations, program management, engineering, cost analysis, sales and quality 
control for the Certus Automotive Group.  

3. Certus Canada sources chromed auto parts from manufacturing facilities owned and 
operated by: 

(a) a joint venture between Certus Hong Kong and Nangton Boyuan Certus 
Automotive Co. Ltd.; and 

(b) a joint venture between Certus Hong Kong and Zhuhai Yonggang Industrial 
Certus Automotive Co. Ltd.  

4. Certus Mexico – through its ownership of the Queretaro Plant. The Queretaro Plant is 
leased by Certus Mexico. 

5. The Certus Automotive Group operates distribution facilities from leased facilities in:  

(a) 2797 Thamesgate Dr., Mississauga, Ontario, Canada L4T 1G5– where the tenant 
is KPI Canada and Certus Canada. 

(b) 13520 Mercury Drive, Laredo, Texas, USA 78045, and the tenant is KPI Canada 
and Certus Canada. 

(c) 1050-36th St. SE Grand Rapids, Michigan, USA 4950, and the tenant is KPI 
Canada and Certus Canada. 

(d) Zweigniederlassung Hamburg, Altenwerder Hauptstrasse 11-15,DE 21126 
Hamburg Hamburg, Germany, and the tenant is Certus Europe.  

6. The Certus Automotive Group operates engineering development offices from leased 
premises located in: 

(a) Toronto, Ontario – where the tenant is KPI Canada and Certus Canada; 

(b) Auburn Hills, Michigan – where the tenant is RIM and Certus USA; 

(c) Michelstadt, Germany – where the tenant is Certus Europe;  

(d) Shenzhen, China – where the tenant is Certus China; and  

(e) Queterato, Mexico – where the tenant is Certus Mexico 
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(f) The only secured creditors of any member of the Certus Automotive Group or 
unsecured creditors owed in excess of $100,000 are as follows: 

(i) Banco Nacional De Comercio Exterior is owed $6 million by Certus 
Mexico; 

(ii) Toshiba; and 

(iii) Haitan. 
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SCHEDULE E 

INTERCOMPANY INDEBTEDNESS 

(as at February 28, 2019) 

 

 
See attached.
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Due to/Due from

28-Feb-19

KPI CAD BOOKS

Due To USD

KPI USA (162,458.00)                        21975-00-00

Certus USA (3,372.84)                             21977-00-00

Certus CAD (147,560.00)                        21981-00-00

Loan from Mexico (249,985.00)                        21903-00-00

Due From USD

KPI USA 2,412,082.53                      11249-00-00

Certus CAD (69,000.00)                           11255-00-00

Certus USA 329.49                                  11256-00-00

Certus Germany 61,435.00                            11258-00-00

Loan to Certus 16,937,883.00                    11261-00-00

Mexico 43,789.13                            11263-00-00

Loan to Certus Inc XEU 214,026.63                          11264-00-00

KPI USA BOOKS

Due To USD

KPI CAD (2,412,082.53)                     21975-00-00

Certus USA (35,500.23)                           21977-00-00

Certus CAD (17,005.01)                           21981-00-00

Due From USD

Certus USA 270,610.00                          11257-00-00

Certus CAD 1,660,965.00                      11255-00-00

KPI CAD 162,458.00                          11256-00-00

Certus CAD

Due To USD

Certus China (3,545.70)                             21911-00-00

Certus USA (673,354.00)                        21975-00-00

KPI USA (1,660,965.00)                     21979-00-00

KPI CAD 69,000.00                            21976-00-00

Loan from KPI (16,937,883.00)                   21900-00-00

Loan from KPI XEU (214,026.63)                        21901-00-00

Due From

Mexico 5,525,420.00                      11262-00-00

KPI CAD 147,560.00                          11255-00-00

KPI USA 17,005.01                            11256-00-00

Certus USA 401.94                                  11257-00-00

Due from HK 825,055.00                          11263-00-00

Certus USA

Due To USD

KPI USA (270,610.00)                        21978-00-00

Certus CAD (401.94)                                21975-00-00

KPI CAD (329.49)                                21981-00-00

Due From USD

Certus CAD 673,354.00                          11255-00-00

Mexico 1,700.03                              11266-00-00

kpi cad 3,372.84                              11256-00-00

kpi usa 35,500.23                            11257-00-00

Certus Germany

Due To USD

KPI CAD (61,435.00)                           21981-00-00

Certus Mexico

Due To USD

Certus USA (1,700.01)                             21975-00-00

Certus CAD (5,525,420.67)                     21982-00-00

KPI CAD (43,789.13)                           21983-00-00

Loan to KPI CAD 249,985.00                          11287-00-00

Certus Hong Kong

Due to Certus Canada (825,055.00)                        
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SCHEDULE F 

COMPLIANCE CERTIFICATE 

TO:  The Toronto-Dominion Bank 

RE:  ________ [insert name of relevant entity in the Certus Automotive Group] 

The undersigned, ___, in his/ her capacity as the __ of ____ (the “Certus Entity”), hereby 
certifies for and on behalf of the Certus Entity (without any personal liability whatsoever) as 
follows: 

1. Purpose 

This certificate is delivered to you pursuant to the credit arrangements between The Toronto-
Dominion Bank (the “Bank”) and the members of the Certus Automotive Group as defined in, 
and as governed by, the Forbearance Agreement dated the __ day of _____, 2019 (the 
“Forbearance Agreement”) and the Loan Agreements (such documents as the same may be 
modified, amended, supplemented, restated and replaced from time to time, the “Credit 
Agreements”). 

I have read and am familiar with the provisions of the Credit Agreements, I have reviewed such 
books and records of the Certus Entity as I have deemed necessary for the purposes of this 
Compliance Certificate, and I have reviewed the attached reporting package which is in 
compliance with the Credit Agreements. All terms which are used herein without being 
specifically defined herein, but which are defined in the Forbearance Agreement, shall have the 
meanings ascribed thereto in the Forbearance Agreement. 

A signed copy of this compliance certificate delivered by email transmission shall bind the 
Certus Entity and each entity within the Certus Automotive Group. 

2. Representations and Warranties 

All of the representations and warranties of each of the members of the Certus Automotive 
Group under the Credit Agreements are true and correct as of the date hereof (except any 
representations which are stated to be as of a specific date which were true and correct as of such 
date) with the same force and effect as if made at and as of the date hereof. 

3. Terms, Covenants and Conditions 

All of the terms, covenants and conditions of the Credit Agreements to be performed or complied 
with by each of the members of the Certus Automotive Group at or prior to the date hereof have 
been performed or complied with, other than as may be set out below (which exceptions have 
been communicated to the Bank): 
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4. Events of Default and Pending Events of Default 

No event of default under the Credit Agreements has occurred and is continuing on the date 
hereof other than to the extent to which the Bank has previously received notice or as may be 
reflected below: 

5. Insurance 

The insurance coverage required under the Credit Agreements are in force as at the date hereof 
and none of the members of the Certus Automotive Group has made any insurance claim under 
such policies in excess of $____________ as at the date hereof which has not been disclosed in a 
prior compliance certificate delivered to the Bank except as may be set out in a schedule annexed 
hereto dated and initialed by the undersigned. 

6. Dispositions 

None of the members of the Certus Automotive Group has disposed of any assets out of the 
ordinary course of business since the date of the last compliance certificate delivered to the Bank 
other than as may be set out in a schedule annexed hereto dated and initialed by the undersigned. 

7. Borrowing Base 

As at the end of the month ending prior to the date hereof, the borrowing base components to be 
used for purposes of calculating the maximum operating borrowings as more particularly 
provided for under the Credit Agreements: 

8. General 

To assist the Bank in monitoring compliance with the Credit Agreements, the undersigned would 
be pleased to meet with the Bank to present the attached reporting more formally and to attempt 
to resolve any questions or concerns which the Bank might have with respect to this Compliance 
Certificate or the attached reporting package. 

Certified at _______, this ________ day of __________ 

   
 

  Name: 
Title: 
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SCHEDULE G 

FINANCIAL FORECASTS 

 

 
See attached.
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Updated Cash Flow ‐ Feb 1, 2019  DRAFT
March 1 ‐ 2019 V

Certus Automotive Inc.
Weekly Cash Flow Forecast
(Unaudited, in USD)

Week 1 Week 2 Week 3 Week 4 Week 5 Week 6 Week 7 Week 8 Week 9 Week 10 Week 11 Week 12 Week 13 Week 14 Week
Week Ending  1/Mar/2019 8/Mar/2019 15/Mar/2019 22/Mar/2019 29/Mar/2019 5/Apr/2019 12/Apr/2019 19/Apr/2019 26/Apr/2019 3/May/2019 10/May/2019 17/May/2019 24/May/2019 31/May/2019 Total

Receipts
     Sales 2,374,209 1,779,058 1,780,974 1,833,429 2,816,826 2,178,703 1,649,652 1,638,870 1,456,962 2,418,748 1,455,389 1,532,790 1,610,683 1,801,287 26,327,581
     VAT/ Other Rebate 40,837 29,292 0 7,867 0 100,547 201,583 109,875 205,011 151,122 198,906 0 125,000 1,234 1,171,274
Total Receipts 2,415,046 1,808,350 1,780,974 1,841,296 2,816,826 2,279,250 1,851,235 1,748,745 1,661,973 2,569,869 1,654,296 1,532,790 1,735,683 1,802,522 27,498,856

Operating Disbursements:
    Purchases 1,788,217 1,419,515 1,090,774 1,462,556 1,615,601 1,619,198 1,115,486 1,119,997 1,155,141 1,193,825 911,056 1,204,333 1,022,612 1,099,815 17,818,127
    Payroll 415,151 424,341 314,540 388,113 287,664 308,025 259,368 265,838 192,976 387,065 231,012 390,487 186,749 324,338 4,375,668
    Professional Fees 13,070 2,681 15,920 3,070 5,920 3,070 5,920 3,070 5,920 3,070 3,070 3,070 3,070 3,070 73,991
    Corporate Overhead 0
    Taxes (VAT, Corp Taxes etc.) 31,061 30,952 34,758 17,500 40,025 17,500 35,891 17,500 17,500 20,600 28,338 41,907 17,500 20,600 371,631
    Freight/Warehouse/Custom Duty 286,354 113,124 113,886 128,326 139,027 132,325 186,473 133,777 169,242 138,466 143,095 152,786 170,053 157,204 2,164,138
    Quality Charges 2,280 20,700 19,780 17,280 68,860 26,025 42,605 22,605 91,685 19,712 16,292 18,792 67,872 43,416 477,904
    Misc. and CAM Contingency 570 570 91,570 62,965 570 10,570 83,570 94,146 570 570 120,570 76,320 570 570 543,701
    Refinancing Expenses 68,692 22,000 56,692 64,692 111,692 49,385 85,000 55,385 98,336 70,000 35,000 20,000 10,000 0 746,874
Total operating disbursements 2,605,395 2,033,884 1,737,920 2,144,501 2,269,358 2,166,098 1,814,312 1,712,318 1,731,370 1,833,309 1,488,434 1,907,696 1,478,427 1,649,013 26,572,034

Other Disbursements
    Loan Principal Payments  62,136 6,442 0 66,560 12,136 6,442 0 16,560 62,000 12,136 6,442 0 16,560 129,136 396,548
    Interest  103,151 632 0 0 110,651 632 0 0 0 352,017 632 0 0 110,651 678,367
    Capital Purchases 57,491 79,585 29,585 56,352 29,585 69,000 48,625 131,250 24,000 78,120 33,120 43,720 33,120 33,120 746,673
Total other disbursements  2,828,173 2,120,543 1,767,505 2,267,413 2,421,730 2,242,172 1,862,937 1,860,128 1,817,370 2,275,582 1,528,628 1,951,416 1,528,107 1,921,920 1,821,588

Net cash flow  ‐413,127  ‐312,192  13,469 ‐426,117  395,096 37,078 ‐11,702  ‐111,383  ‐155,397  294,287 125,668 ‐418,626  207,575 ‐119,398  25,677,267

Opening Cash Balance ‐16,468,165  ‐16,978,346  ‐17,313,210  ‐17,328,490  ‐17,754,607  ‐17,359,511  ‐17,374,447  ‐17,386,149  ‐17,516,697  ‐17,672,094  ‐17,377,807  ‐17,252,138  ‐17,705,440  ‐17,497,865 
   (Draw)/ Paydown  ‐510,181  ‐334,863  ‐15,280  ‐426,117  395,096 ‐14,936  ‐11,702  ‐130,549  ‐155,397  294,287 125,668 ‐453,301  207,575 ‐146,948 
Closing Cash Balance ‐16,978,346  ‐17,313,210  ‐17,328,490  ‐17,754,607  ‐17,359,511  ‐17,374,447  ‐17,386,149  ‐17,516,697  ‐17,672,094  ‐17,377,807  ‐17,252,138  ‐17,705,440  ‐17,497,865  ‐17,644,813 

LOC Opening Balance 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000 18,000,000
LOC availability 1,021,654 686,790 671,510 245,393 640,489 625,553 613,851 483,303 327,906 622,193 747,862 294,560 502,135 355,187

Min Cash Required for CAM, CAE and CACH* 300,000           300,000           300,000              300,000              300,000              300,000          300,000             300,000             300,000               300,000               300,000               300,000               300,000               300,000              

Cash Position For Toronto LOC ‐17,278,346  ‐17,613,210  ‐17,628,490  ‐18,054,607  ‐17,659,511  ‐17,674,447  ‐17,686,149  ‐17,816,697  ‐17,972,094  ‐17,677,807  ‐17,552,138  ‐18,005,440  ‐17,797,865  ‐17,944,813 

* Assumptions:
CAM cash requirement to cover cheques at $200K USD
CAE cash requirement to cover cheques at $50K USD
CACH cash requirement to cover cheques at $50K USD

3/21/2019 14:00
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SCHEDULE H 

CORRESPONDENCE WITH RESPECT TO THE  
TERMS OF ADDITIONAL CREDIT FACILITY OF  

UP TO A MAXIMUM PRINCIPAL AMOUNT OF $500,000 

 
See attached.
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From: Carhart, Jeffrey  
Sent: Tuesday, February 5, 2019 3:00 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

Sean 

I hope that you are feeling better. 

The Bank is in receipt of Rob Mollenhauer’s e mail of 3:56 pm yesterday below. 

The Bank was surprised and disappointed with that request. 

Among other things, in the circumstances, the Bank no longer has credit approval to continue to 
make available the arrangements which were originally outlined in my December 27, 2018 letter 
and which have been extended, on a short term basis, on multiple occasions since then (the 
“December 27th arrangements”), in accordance with the chain of correspondence below.  

Also, the Bank is not prepared to make available the additional funding which has been 
requested [that is, the additional funding which Certus requested yesterday and which goes 
beyond the December 27th arrangements] nor is the Bank prepared to continue to extend the 
December 27th arrangements, unless the personal guarantees and satisfactory security referred 
to in my January 30th e mail  are provided at this time. [That January 30th e mail, along with your 
reply, is in the chain below.] 

We ask that all parties meet again at Miller Thomson at 9:30 am on Thursday February 7th. 

We ask that Certus Automotive present its contingency plan - which was originally promised for 
the end of January – at that time.  

Thank you. 

JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

From: Swan, Jeffrey [mailto:jeff.swan@td.com]  
Sent: Monday, February 4, 2019 3:56 PM 
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To: Manning, Paul <Paul.Manning@td.com>; Phongsivorabouth, Richard 
<Richard.Phongsivorabouth@td.com>; Carhart, Jeffrey <jcarhart@millerthomson.com>; Casey, 
Paul (CA - Toronto) <paucasey@deloitte.ca> 
Subject: FW: Certus TD Submission 

Jeffrey Swan | Director, Financial Restructuring Group | TD Commercial Banking  
TD Bank Tower, 66 Wellington Street West, 39th Floor, Toronto Ontario M5K 1E9 
T: 416-308-9215 | C: 416 738 7145 | F: 416-982-7710 

Internal 

From: Rob Mollenhauer <rmoll@certusauto.com>  
Sent: Monday, February 4, 2019 3:49 PM 
To: Swan, Jeffrey <jeff.swan@td.com> 
Cc: Koroneos, Anna (CA - Toronto) <paucasey@deloitte.ca>; Jack Pulkinen 
<JPulkinen@certusauto.com>; 'Greg Karpel' <gkarpel@alvarezandmarsal.com>; Wootton, 
Daniel <Dan.Wootton@ca.gt.com>; Jim Prokopetz <jprok@certusauto.com> 
Subject: Certus TD Submission 

Jeff, 

As per our discussion earlier this afternoon, we are presenting: 

i. Updated 13 week cash flow 
ii. January borrowing base  
iii. Updated topline summary on our refinancing and copy of draft term sheets (two for OLC and 

one for term loan). We are expecting 1-2 additional term sheets for both the OLC and term 
within the next week. Also attached is our sources and uses for the refinancing.  

iv. Our ‘ask’ of TD 
 

Cash Flow 

Unfortunately our cash flow has worsened since our last submission. We will now require 
financing from TD through to the end of April of US$18.0 million starting 2/22. 

The reason for the large erosion in our cash flow since last c/f submission is as follows: 

- Sudden customer cancellations  of roughly $1.2KK. We believe that most of the end of 
year adjustments have now been reflected and that while there are always going to be 
fluctuations, we think the main cancellations are now behind us.  

- Roughly $400K payroll related expense adjustments associated to us transitioning in 
January from using an outside payroll servicing company to starting our own separate 
company that employs all our Mexico plant staff 

- Additional capex for two new injection machines and additional restructuring costs 
required to secure the refinancing.  

 

Borrowing Base 

While the January borrowing base has improved from our projection, we will fall below our $18.0 
financing requirement for February and March assuming the previous collateral assumptions. 
However, as per the attachment, we have included what we believe are solid additional 
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collateral for the bank to support the $18.0KK borrowing base level. We would be pleased to 
discuss this with you further.  

Refinancing  

On the positive side we have received a term sheet for $12-12.5KK for the term loan to augment 
our two term sheets on the OLC. Attached please find the FGI and Engenium term sheets. Both 
require additional credit approval but we have been told all indications are very positive. Dan will 
elaborate on our call.  

Certus Ask for Financing from TD 

We fully acknowledge and appreciate the tremendous support extended Certus since we have 
been working with the Special Loans group. We know we missed our projected financials, both 
P&L and cash flow, last summer as we stabilized our Mexico plant.. While we have met our 
monthly projected P&L since September we have struggled on our cash flow as we align our 
expenditures to the sudden declining sales from the GM vehicle cancellations and the industry 
yearend inventory adjustments.  We fully understand this cash flow puts our requirements 
above our borrowing base coverage. However, we request that TD supports our requirement of 
$18.0 million through to the completion of the refinancing estimated between 3/31 and 4/30. We 
have been immersed in analyzing this cash flow and have eliminated any non-essential 
expense, stretched every supplier to the maximum level and have eliminated my and my partner 
Jim Prokopetz salary effective 1/15 and conclude that without the full 18KK support from TD, it 
does not appear that Certus will be able to continue operations effective 2/15. We know that our 
ask exceeds our TD financing covenants but we believe there is sufficient collateral to support 
the $18.0 million and if we can receive TD’s support for the next 2-3 months then based on our 
term sheets in-hand we have total confidence in securing a complete refinancing and repaying 
TD in full. We also ask that TD keeps our interest level at 7.5% vs the 20% on the portion 
beyond our BB – our cash flow reflects the 7.5% - and that TD consider extending us a 
temporary holiday on the principle payment.  

Regards, 

  Rob 

Rob Mollenhauer 

 

 

510-3300 Bloor St West-West Tower 
Toronto, Ontario M8X 2X2 
Phone:  (416) 231-0909 Ext. 222 
rmoll@certusauto.com 

This e-mail (and any attachments), is confidential and may be privileged. It may be read, copied 
and used only by intended recipients. Unauthorized access to this e-mail (or attachments) and 
disclosure or copying of its contents or any action taken in reliance on it is unlawful. Unintended 
recipients must notify the sender immediately by e-mail/phone & delete it from their system 
without making any copies or disclosing it to a third person.  

If you wish to unsubscribe from receiving commercial electronic messages from TD Bank Group, please click here or go to the 
following web address: www.td.com/tdoptout 
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Si vous souhaitez vous désabonner des messages électroniques de nature commerciale envoyés par Groupe Banque TD veuillez 
cliquer ici ou vous rendre à l'adresse www.td.com/tddesab  

NOTICE: Confidential message which may be privileged. Unauthorized use/disclosure prohibited. If received in error, please go to 
www.td.com/legal for instructions. 
AVIS : Message confidentiel dont le contenu peut être privilégié. Utilisation/divulgation interdites sans permission. Si reçu par erreur, 
prière d'aller au www.td.com/francais/avis_juridique pour des instructions. 

From: Carhart, Jeffrey  
Sent: Thursday, January 31, 2019 5:20 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: Re: TD BANK - CERTUS AUTOMOTIVE GROUP 

Sean 

Subject to final Bank Credit approval, your comments are acceptable. I will advise further as 
soon as possible. 

Regards, 

JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

On Jan 31, 2019, at 12:12 PM, Sean Zweig <ZweigS@bennettjones.com> wrote: 

Jeff, 

 Please see below in red.   

 <image001.png> 
Sean Zweig 

Partner, Bennett Jones LLP 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 
T. 416 777 6254 | F. 416 863 1716  
E. zweigs@bennettjones.com 

 From: Carhart, Jeffrey <jcarhart@millerthomson.com>  
Sent: 30 January 2019 3:36 PM 
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To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Dear Sean 

 Thank you – and to everyone on your side – for attending this morning’s meeting 

 With reference to my message of 5:40 pm on January 28th in the chain below (and with 
reference to the entire chain 
below):                                                                                                                                             
                                     

1 We confirm the advice of the Certus Automotive Group (“Certus”) that they are in a position to 
deliver a borrowing base certificate – which will be compliant with generally accepted 
accounting principles – which will show that Certus Canada and KPI are back within the terms 
of my December 27, 2018 letter (copy again attached – and Certus Canada and KPI are defined 
terms in that letter and other capitalized terms in this chain continue to have the definitions in 
that letter)  and the balance of the chain below. We confirm that that certificate is to be delivered 
to the Bank by no later than noon on February 4th. Comment – Certus confirms that it will 
submit the updated borrowing base certificate by close of business on February 4 (i.e. not 
necessarily by noon). The assumptions in the certificate will be based on the same assumptions 
that Certus applied throughout last year.  Certus cannot today confirm that such certificate will 
show complicate with the December 27 letter, etc. given that the certificate is in the process of 
being prepared.  Certus intends to comment on its ability to stay within the limits of the 
December 27 letter on February 4.  

 2 We also confirm the advice of Certus that all available term sheets and an accompanying 
report with respect to the re-financing program being led by Grant Thornton (the “re-financing 
program”) will be delivered to the Bank by no later than noon on February 7th. Comment – as 
discussed in yesterday’s meeting (and acknowledged by Paul Casey), not all available term 
sheets may be considered executable, but Certus will certainly provide all executable term 
sheets received by noon on February 7.  

 3 We also confirm that Certus will deliver a summary of actual receipts and disbursements for 
the two weeks ended Friday January 25, 2019 by the close of business on February 1, 2019.  
The Bank requires Certus to deliver subsequent such reports on a weekly basis on the Monday 
of each week. Comment – agreed.  

 4 The Bank also requires Certus to deliver a complete report with respect to : (i) all term sheets 
received with respect to the re-financing program  (ii) the investment / divestiture program being 
led by Duff & Phelps (the “investment / divestiture program”) and (iii) Certus’s recommended 
course of action with respect to the full, permanent repayment of its indebtedness to the Bank 
by noon on February 18, 2019. Comment – same comment as #2 (i.e. only executable term 
sheet will be provided). The rest is agreed.   

 5 We also confirm the advice of Certus that all worldwide cash receipts will be consolidated to 
the Certus Canada and KPI bank accounts with the Bank on a daily basis. Comment – agreed 
that Certus will transfer all cash balances from its TD NY accounts on a daily basis. Regarding 
its bank balances from its China, Germany and Mexico accounts (representing the remainder of 
its global bank accounts), Certus will transfer any excess funds not required to cover their 
respective supplier and payroll requirements.  
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 6 On the basis that Certus confirms its agreement with the foregoing, the Bank is prepared to 
extend the banking arrangements described below (which, again, include my December 27, 
2018 letter) through February 18th. Ok, thank you. 

 Please confirm the agreement of Certus Canada and KPI by the close of business today. 
Subject to the Bank’s satisfactory receipt, review and analysis of the materials described above, 
the Bank is prepared to consider an additional forbearance period, in  accordance with a 
comprehensive forbearance agreement, to permit Certus to implement its (i) re-financing  and 
(ii)  investment / divestiture programs. As discussed, any such additional time period will require 
the support of the owners of Certus by way of limited personal guarantees, secured by assets 
outside of the Certus business. Comment – We can discuss the terms of a further extension at 
the appropriate time. As you know, the shareholders would require ILA in connection with any 
request for guarantees.   

 Thank you.   

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

From: Carhart, Jeffrey  
Sent: Tuesday, January 29, 2019 5:09 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Confirmed – thank you 

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
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Connect with us on LinkedIn 
View my web page 

 
<image002.png> 
 
Please consider the environment before printing this email. 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Tuesday, January 29, 2019 4:57 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Jeff, 

 We are available. Dan Wootton from GT will attend as well. 

See you at 9:30am tomorrow.   

 <image001.png> 
Sean Zweig 

Partner, Bennett Jones LLP 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 
T. 416 777 6254 | F. 416 863 1716  
E. zweigs@bennettjones.com 

  

From: Carhart, Jeffrey <jcarhart@millerthomson.com>  
Sent: 29 January 2019 12:56 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Sean 

 TD wishes to meet again with the company, you and Greg Karpel tomorrow morning 

 We can meet at 9:30 at Miller Thomson 

 Please confirm 

 Thank you  

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
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Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Monday, January 28, 2019 7:07 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Jeff, 

 I am scheduled to speak to Certus and A&M tomorrow afternoon, and then will come back to 
you.  

Sean Zweig 
Bennett Jones LLP 
(416) 777-6254 
zweigs@bennettjones.com 

From: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Date: Monday, Jan 28, 2019, 5:40 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP  

Sean 

 I am writing  with reference to (i) our conversation on the morning of January 25th;  (ii) my e mail 
of January 21st below; and (iii) the most recent borrowing base information sent to the Bank by 
the Certus Automotive Group (“Certus”) on Friday January 25th 

 In summary, at this time:  

 1 You indicated on Friday morning that multiple term sheets with respect to the proposed 
refinancing and that a report would be forthcoming to the Bank this morning. The Bank did not 
receive such a report.  

 2 The most recent borrowing base information delivered by Certus indicates that the excess 
inventory allowance of $4.5 million that Certus has referred to in its most recent requests of the 
Bank will be exceeded heavily during the period running through March, 2019. The Bank is in 
the process of reviewing this information with Deloitte, but the borrowing base information 
delivered by Certus seems to demonstrate that the Bank will be asked to increase its global 
reliance on inventory from 48% in December to approximately 80% by March, 2019. 

 3 The banking arrangements described in my January 21st e mail – which, of course, 
referenced my December 27, 2018 letter and my additional  e mails in the chain  below – were 
only in effect through January 25th. I note that, among other things, those arrangements were 
based, in part, on a borrowing base calculation shortfall limited to $4 million, as referenced in 
my letter of December 27, 2018. The most recent borrowing base information sent to the Bank 
by Certus on January 25th shows that shortfall at $5.166 million. That is another event of default 
under the credit arrangements. 
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 4 At this point, it is unclear exactly what Certus is asking the Bank to consider in terms of these 
loan arrangements on a go forward basis. Once again, the Bank continues to reserve all of its 
rights in respect of the various defaults which have occurred and which remain ongoing. 

 Thank you  

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

From: Carhart, Jeffrey  
Sent: Monday, January 21, 2019 4:42 PM 
To: Rob Mollenhauer <rmoll@certusauto.com> 
Cc: Swan, Jeffrey (jeff.swan@td.com) <jeff.swan@td.com>; Sean Zweig 
(zweigs@bennettjones.com) <zweigs@bennettjones.com>; Jack Pulkinen 
<JPulkinen@certusauto.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Rob et al 

 I just wanted to follow up on my January 14th e mail below by confirming that the arrangements 
described below – which, again,  include my December 27, 2018 letter - may continue through 
January 25, 2019 

 Thank you  

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
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Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

From: Carhart, Jeffrey  
Sent: Monday, January 14, 2019 5:33 PM 
To: Rob Mollenhauer <rmoll@certusauto.com> 
Cc: Swan, Jeffrey (jeff.swan@td.com) <jeff.swan@td.com>; Sean Zweig 
(zweigs@bennettjones.com) <zweigs@bennettjones.com>; Jack Pulkinen 
<JPulkinen@certusauto.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Rob et al 

 I just wanted to follow up on my January 7th e mail below by confirming that the arrangements 
described below – which, again,  include my December 27, 2018 letter - may continue through 
January 18, 2019 

 Thank you  

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 
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Please consider the environment before printing this email. 

From: Carhart, Jeffrey  
Sent: Monday, January 7, 2019 6:31 PM 
To: Rob Mollenhauer <rmoll@certusauto.com> 
Cc: Swan, Jeffrey (jeff.swan@td.com) <jeff.swan@td.com>; Sean Zweig 
(zweigs@bennettjones.com) <zweigs@bennettjones.com>; Jack Pulkinen 
<JPulkinen@certusauto.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Everyone 
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 Thank you for attending this morning’s meeting. 

 Specifically we acknowledge receipt of the material provided on Friday and this morning. 

 We confirm that additional material – including (i) the Grant Thornton engagement letter; (ii) the 
revised Duff & Phelps engagement letter; and (iii) more detailed cash flow forecast information 
[which, as we discussed, will be developed and formatted with participation from both Alvarez & 
Marsal and Deloitte so as to include focus on such matters as the level of the Bank’s security 
coverage, the borrowing base measurements and the level of compliance with other Bank 
covenants] – is to be delivered during the course of this week 

 In the meantime, I confirm that the arrangements contemplated in the email exchange below 
[which, of course, included my December 27, 2018 letter] may continue through the end of this 
week 

 Regards,   

 JEFFREY C. CARHART 
Partner 

Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 

Connect with us on LinkedIn 
View my web page 
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From: Carhart, Jeff  
Sent: Friday, December 28, 2018 3:02 PM 
To: Rob Mollenhauer <rmoll@certusauto.com> 
Cc: Swan, Jeffrey (jeff.swan@td.com) <jeff.swan@td.com>; Sean Zweig 
(zweigs@bennettjones.com) <zweigs@bennettjones.com>; Jack Pulkinen 
<JPulkinen@certusauto.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Rob et al 

 The Bank acknowledges your e mail of 12:47 pm today below 

 In that regard: 

 1 We note that you did not include my reply e mail to you of 6:02 pm yesterday [which was in 
response to your additional e mail to me yesterday of 4:14 pm] and that e mail exchange is now 
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also included in the chain below [in italics]. I have also attached another copy of my December 
27th letter for reference.  

 2 With reference to your five points in your 12:47 pm message we note the following: 

 (i)        With respect to your first point, we have now included the additional response to 
your additional correspondence below and we reiterate all of what was said in 
response to the question that you raised. 

 
(ii)            The Bank confirms that the daily reconciliation process will occur at 9:30 am on each 

business day. The Bank does not accept the balance of this paragraph. In that 
regard, among other things: (A) First and foremost, the reconciliation of the line of 
Credit position will reflect what the companies’ receipt and payment activities show it 
to be. (B) Second, as you have written your second point below, you have made no 
reference to any dollar numbers…accordingly, as you have written it, the second 
point effectively says that if $200,000 is received “during the night” and Certus 
Canada sends wire submissions for $1,000,000 to the Bank “before 9:30 am” the 
next day, then, as you put it, “the Bank will accept the wire[s] before they change the 
available LOC position.” Of course, the Bank cannot and does not agree with that 
wording. 

 
(iii)           The Bank does not agree with your entire third point, as written. The Bank does 

acknowledge your information that certain funds may be expected to arrive, by wire, 
in the Certus Canada [US dollar] bank account, at the Bank in Toronto at 
approximately 4 pm on a business day. With reference to such a time of 4 pm on a 
business day, the point has already been made above that the next daily 
reconciliation will occur at 9:30 am the next business day. 

 
(iv)          The Bank does not understand the term “protected for payment.” I am sure it is just a 

typo but there is reference to “these “ [plural]  and “transaction” [singular]. The Bank 
acknowledges that Certus Canada has advised that funds have been deposited 
today with reference to a company payroll scheduled to occur next Friday January 
4th. The Bank reiterates the important nature of the material which Certus Canada 
and KPI have agreed to provide to the Bank that day, as referenced in my December 
27th letter. 

 
(v)           You did not provide particulars of these cheques [number of cheques/ specific 

amounts/ when they were issued etc] in our call today and no such details are 
provided below. The Bank is not agreeing to anything in terms of your fifth point, as 
you have expressed it. As Jeff Swan said repeatedly in today’s call : among other 
things : (A) Certus Canada and KPI are in default of their loan  arrangements with 
the Bank to the extent that, among other things, there is a shortfall in the companies’ 
borrowing base of almost $4 million [and, again, all references are to US dollars] 
when measured against the actual borrowings of the companies  (B) however, in 
order to assist the companies in addressing the time period running through to 
January 4th, when the companies agreed to provide the critically important 
information described in my December 27th letter, Jeff Swan and his team sought, 
and obtained credit approval to make up to an additional principal amount of 
$500,000 available to the companies, on the terms set out in my December 27th 
letter. However, as Jeff Swan also said repeatedly during this morning’s call, that 
approval is only in place to the extent described in the December 27th letter and this 
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e mail exchange. It is not possible for Jeff to seek any additional credit approval 
before January 2nd (which is obviously two days before January 4th). 

  

From: Carhart, Jeff  
Sent: Thursday, December 27, 2018 6:02 PM 
To: Rob Mollenhauer <rmoll@certusauto.com> 
Cc: Jack Pulkinen <JPulkinen@certusauto.com>; Sean Zweig (zweigs@bennettjones.com) 
<zweigs@bennettjones.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com>; Swan, Jeffrey <jeff.swan@td.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Rob 

 The answer to both of your messages can be seen through the following statements and 
examples: 

 1 The base situation is that Certus Canada and KPI are in excess of their current credit 
availability by almost $4 million (US currency), as we have discussed 

 2 In the circumstances and with a view to the deliverables contemplated by January 4th, as set 
out in my letter (copy again attached), the Bank has agreed to provide a maximum additional 
principal amount of $500,000 of credit availability, subject to daily measurement and 
reconciliation, as set out in my earlier message and letter. 

 3 Therefore, to respond to your examples, here are a couple of scenario’s based on the 
following assumed facts (and with all currency references being to U.S. currency)  -  the 
assumed facts are that at the end of the day on “day 1,” (i) Certus is within the $4,000,000 
excess position and (ii) its aggregate borrowings are $17, 100,000..... 

  

(a)  Example one ….on  the morning of “day2,” Certus receives $100,000………so that takes 
Certus’s outstanding down from $17,100,000 to $17,000,000 and now Certus has credit 
availability of the existing $17,000,000 plus the full amount of the fresh $500,000 of 
credit availability 

(b)  Example two…..on the  morning of “day 2,” Certus both:  
a.    receives the $100,000 as per example (a) ….but also 
b.    clears several cheques totaling $100,000 
then that means that, as measured daily, Certus’s outstanding amount remains at 
$17,100,000 and Certus has credit availability of the existing (drawn) $17,100,000 
plus $400,000 

 4 As set out above, and has been discussed a number of times, the Bank is not increasing its 
position – other than to the extent of its making available the additional maximum principal 
amount of up to $500,000 on the terms described. 

 5 We also stress again that, as reflected in the above examples, these amounts are to be 
measured and applied on a  daily basis. 

 PS We also acknowledge receipt of Sean’s request for a call tomorrow (Friday) morning at 9 
am Eastern. Let us know if you would still like to have that call after you have had an opportunity 
to review this message. Thank you. 
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From: Rob Mollenhauer [mailto:rmoll@certusauto.com]  
Sent: Thursday, December 27, 2018 4:14 PM 
To: Carhart, Jeff <jcarhart@millerthomson.com> 
Cc: Jack Pulkinen <JPulkinen@certusauto.com>; Sean Zweig (zweigs@bennettjones.com) 
<zweigs@bennettjones.com>; Greg Karpel (gkarpel@alvarezandmarsal.com) 
<gkarpel@alvarezandmarsal.com>; Swan, Jeffrey <jeff.swan@td.com>; Tefik Skera 
<tskera@certusauto.com>; Jim Prokopetz <jprok@certusauto.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Sorry, one last question 

 How do we account for our cheques we have issued to suppliers but are not cleared yet? For 
instance we have over $300,000 in cheques we have issued that as of today have not been 
cashed? 

 Regards, 

  Rob 

 Rob Mollenhauer 

  
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 
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From: Rob Mollenhauer [mailto:rmoll@certusauto.com]  
Sent: Friday, December 28, 2018 12:47 PM 
To: Carhart, Jeff <jcarhart@millerthomson.com> 
Cc: Swan, Jeffrey (jeff.swan@td.com) <jeff.swan@td.com>; Sean Zweig 
(zweigs@bennettjones.com) <zweigs@bennettjones.com>; Jack Pulkinen 
<JPulkinen@certusauto.com>; Tefik Skera <tskera@certusauto.com>; Greg Karpel 
(gkarpel@alvarezandmarsal.com) <gkarpel@alvarezandmarsal.com>; Jim Prokopetz 
<jprok@certusauto.com> 
Subject: TD BANK - CERTUS AUTOMOTIVE GROUP 
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 Jeff, 

 I am confirming that we are in agreement with your letter based on: 

 -          The emails below and as per our call  

-          Included in call discussion was that the bank will review balance position of our certus 
canada US account by 9:30 each morning. If money is received into the LOC account 
during the night and if wire submissions from us are issued before 9:30 then the bank 
will accept the wire before they change the available LOC position 

-          Also on our call was that money that comes into our account by wire or cheques can be 
used to make payments that day including the transfer from our TD NY account, that 
typically is received in Toronto by roughly 4:00. If 100K is received and 100K is paid out 
then there will not be a change from our available LOC 

-          Money being transferred to our canadian and US payroll accounts as well as our 
interest and principle term loan will be protected for payment. Tefik will send the details 
on these transaction 

-          We are concerned about our cheques we have already issued before we received this 
letter with the bank’s terms until next Friday because we do not know when the cheques 
will be cleared so hope the bank will provide us some flexibility  

 Regards 

Rob  

 From: Carhart, Jeff <jcarhart@millerthomson.com>  
Sent: December 27, 2018 3:12 PM 
To: Rob Mollenhauer <rmoll@certusauto.com>; Swan, Jeffrey (jeff.swan@td.com) 
<jeff.swan@td.com> 
Cc: Sean Zweig <ZweigS@bennettjones.com>; Jack Pulkinen <JPulkinen@certusauto.com>; 
'Greg Karpel' <gkarpel@alvarezandmarsal.com> 
Subject: RE: TD BANK - CERTUS AUTOMOTIVE GROUP 

  

Thanks Rob 

 The Bank agrees with your five points below, subject to these comments: 

 (a)  With respect to your point 5 where you say, “…the bank is granting us an additional $US 
$500K beyond the above…”  it must be understood and agreed that that is only correct if the 
borrowings are not outside of the aggregate $4 million (U.S. Currency) shortfall referred to in my 
letter 

(b)  Also, it must be understood and agreed that these amounts will be measured on a daily 
basis; in your message you have made reference to other time periods and, again, it 
must be understood and agreed that all aspects of the arrangements described in my 
letter will be measured and will apply on a daily basis.  

 Of course, all deposits are to be made to the existing TD bank accounts  

 I have reattached a copy of my earlier letter for reference 
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 Please confirm if Certus Canada and KPI agree to these arrangements as contemplated in my 
letter 

 Regards,  

 JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 
<image002.png> 
 
Please consider the environment before printing this email. 

From: Rob Mollenhauer [mailto:rmoll@certusauto.com]  
Sent: Thursday, December 27, 2018 1:06 PM 
To: Carhart, Jeff <jcarhart@millerthomson.com>; Swan, Jeffrey (jeff.swan@td.com) 
<jeff.swan@td.com> 
Cc: Sean Zweig <ZweigS@bennettjones.com>; Jack Pulkinen <JPulkinen@certusauto.com>; 
Tefik Skera <tskera@certusauto.com>; 'Greg Karpel' <gkarpel@alvarezandmarsal.com>; Jim 
Prokopetz <jprok@certusauto.com> 
Subject: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Hi Jeff and Jeff, 

 We are a little confused and it is very important that we have perfect clarity so that we can 
manage our finances accordingly. 

 Our last official borrowing base was from 11/30 which was 13.2KK in receivables plus 500K in 
inventory for a total borrowing base of US$13.7KK. Please confirm 

1. Assuming this is correct then the condition is we cannot access bank financing (OLC) of 
13.7KK plus 4KK for a total available financing of 17.7KK. Please confirm 

2. So each day and given most of our wire payments are on Fridays, each Friday, after we 
aggregate our customer’s collections our disbursement for payroll and critical suppliers 
cannot exceed 17.7KK. Please confirm 

3. If at the end of Friday, once our disbursements have been successfully wired out, our 
net position OLC falls below 17.7KK then starting on Monday our effective OLC now 
becomes the reduced position from Friday after wire payments. As an example if our net 
position on Friday after wire payments was 17.3KK then starting the next Monday the 
maximum OLC cannot exceed 17.3KK. Please confirm 

4. However the bank is granting us an additional US$500K beyond the above to cover any 
cheques that may be in the system and processed. Please confirm if this is the correct 
interpretation for the additional 500K your reference in the letter.  
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 We would appreciate your clarification. 

 Regards, 

  Rob 

  

Rob Mollenhauer 

  

<image003.jpg> 

510-3300 Bloor St West-West Tower 
Toronto, Ontario M8X 2X2 
Phone:  (416) 231-0909 Ext. 222 
rmoll@certusauto.com  

From: Carhart, Jeff <jcarhart@millerthomson.com>  
Sent: Thursday, December 27, 2018 11:18 AM 
To: Sean Zweig (zweigs@bennettjones.com) <zweigs@bennettjones.com> 
Cc: Greg Karpel (gkarpel@alvarezandmarsal.com) <gkarpel@alvarezandmarsal.com>; Rob 
Mollenhauer <rmoll@certusauto.com>; Jack Pulkinen <JPulkinen@certusauto.com> 
Subject: TD BANK - CERTUS AUTOMOTIVE GROUP 

 Dear Sean et al 

 Please see the attached time sensitive letter 

 Thank you  

JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 
<image002.png> 
 
Please consider the environment before printing this email. 
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You can subscribe to Miller Thomson's free electronic communications, or unsubscribe at any 
time. 

CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is 
intended only for the addressee. Any unauthorized use or disclosure is strictly prohibited. 
Disclosure of this e-mail to anyone other than the intended addressee does not constitute waiver 
of privilege. If you have received this communication in error, please notify us immediately and 
delete this. Thank you for your cooperation.  This message has not been encrypted.  Special 
arrangements can be made for encryption upon request. If you no longer wish to receive e-mail 
messages from Miller Thomson, please contact the sender. 

Visit our website at www.millerthomson.com for information about our firm and the services we 
provide. 

Il est possible de s’abonner aux communications électroniques gratuites de Miller Thomson ou 
de s’en désabonner à tout moment. 

CONFIDENTIALITÉ:  Ce message courriel (y compris les pièces jointes, le cas échéant) est 
confidentiel et destiné uniquement à la personne ou  à l'entité à qui il est adressé. Toute 
utilisation ou divulgation non permise est strictement interdite.  L'obligation de confidentialité et 
de secret professionnel demeure malgré toute divulgation.  Si vous avez reçu le présent courriel 
et ses annexes par erreur, veuillez nous en informer immédiatement et le détruire.  Nous vous 
remercions de votre collaboration.  Le présent message n'a pas été crypté.  Le cryptage est 
possible sur demande spéciale. Communiquer avec l’expéditeur pour ne plus recevoir de 
courriels de la part de Miller Thomson. 

Pour tout renseignement au sujet des services offerts par notre cabinet, visitez notre site Web à 
www.millerthomson.com 

This e-mail (and any attachments), is confidential and may be privileged. It may be read, copied 
and used only by intended recipients. Unauthorized access to this e-mail (or attachments) and 
disclosure or copying of its contents or any action taken in reliance on it is unlawful. Unintended 
recipients must notify the sender immediately by e-mail/phone & delete it from their system 
without making any copies or disclosing it to a third person.  

This e-mail (and any attachments), is confidential and may be privileged. It may be read, copied 
and used only by intended recipients. Unauthorized access to this e-mail (or attachments) and 
disclosure or copying of its contents or any action taken in reliance on it is unlawful. Unintended 
recipients must notify the sender immediately by e-mail/phone & delete it from their system 
without making any copies or disclosing it to a third person.  

The contents of this message may contain confidential and/or privileged subject matter. If this 
message has been received in error, please contact the sender and delete all copies. Like other 
forms of communication, e-mail communications may be vulnerable to interception by 
unauthorized parties. If you do not wish us to communicate with you by e-mail, please notify us 
at your earliest convenience. In the absence of such notification, your consent is assumed. 
Should you choose to allow us to communicate by e-mail, we will not take any additional 
security measures (such as encryption) unless specifically requested.  
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If you no longer wish to receive commercial messages, you can unsubscribe by accessing this 
link: http://www.bennettjones.com/unsubscribe  

The contents of this message may contain confidential and/or privileged subject matter. If this 
message has been received in error, please contact the sender and delete all copies. Like other 
forms of communication, e-mail communications may be vulnerable to interception by 
unauthorized parties. If you do not wish us to communicate with you by e-mail, please notify us 
at your earliest convenience. In the absence of such notification, your consent is assumed. 
Should you choose to allow us to communicate by e-mail, we will not take any additional 
security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this 
link: http://www.bennettjones.com/unsubscribe  

The contents of this message may contain confidential and/or privileged subject matter. If this 
message has been received in error, please contact the sender and delete all copies. Like other 
forms of communication, e-mail communications may be vulnerable to interception by 
unauthorized parties. If you do not wish us to communicate with you by e-mail, please notify us 
at your earliest convenience. In the absence of such notification, your consent is assumed. 
Should you choose to allow us to communicate by e-mail, we will not take any additional 
security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this 
link: http://www.bennettjones.com/unsubscribe  
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SCHEDULE I 

DETAILS OF INVESTMENT PROGRAM 

See attached.
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SCHEDULE J 

DETAILS OF DIVESTITURE PROGRAM 

See attached.
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SCHEDULE K  

NON-OWNED EQUIPMENT AND OTHER ASSETS 

Toshiba and Haitan capital leases 
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SCHEDULE L  

REFINANCING PROGRAM 

1. The following sheets have been received. 

(a) Term Sheet dated February 1st, 2019 issued by Engenium Fin, S.A. de C.V., 
SOFOM, ENR (the “Engenium Term Sheet”),  an executed copy of which is 
attached hereto as Schedule L-1; and 

(b) Term Sheet dated February 15, 2019 issued by FGI Worldwide LLC,  and 
accepted by Certus Canada (the “FGI Term Sheet”), a fully executed copy of 
which is attached hereto as Schedule L-2. 

2. In connection with Engenium Term Sheet and FGI Terms Sheet, appraisals are ongoing.  

(a) Hilco Acetec (“Hilco”) has been retained to provide appraisals on the Mexico 
fixed assets owned by Certus Canada and Certus Mexico. Hilco began its 
appraisal of the Mexico fixed assets on February 20, 2019. 

(b) Great American Group Advisory & Valuation Services, L.L.C. (“Great 
American”) has been retained to provide appraisals on the inventory of the Certus 
Automotive Group. Great American began its appraisal of the inventory held by 
the Certus Automotive Group at the Grand Rapids and Laredo warehouses on 
February, 21 2019. 

3. Banco Nacional De Comercio Exterior has sent an indicative term sheet and the final 
level of credit approval is expected March 20, 2019. 

4. Santander is expected to provide a term sheet within the next one to two weeks from the 
date of the of this Agreement. 
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this ______________________________.

____________________________________________
A COMMISSIONER FOR TAKING AFFIDAVITS
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FORBEARANCE AGREEMENT 
AMENDING AGREEMENT 

THIS AGREEMENT is made this 2 day of April, 2019. 

AMONG: 

THE TORONTO-DOMINION BANK 

(hereinafter sometimes called the “Bank”) 

OF THE FIRST PART 

- and -

CERTUS AUTOMOTIVE INC., a company incorporated under 
the laws of Ontario  

(hereinafter sometimes called “Certus Canada”) 

OF THE SECOND PART 

- and -

KEEN POINT INTERNATIONAL INC., a company 
incorporated under the laws of Ontario  

(hereinafter sometimes called “KPI Canada”) 

OF THE THIRD PART 

- and -

KEEN POINT INTERNATIONAL, INC., a company 
incorporated under the laws of Michigan 

(hereinafter sometimes called “KPI Michigan”) 

OF THE FOURTH PART 

- and -

R.I.M. MANAGEMENT CO., a company incorporated under the
laws of Michigan

(hereinafter sometimes called “RIM”) 

OF THE FIFTH PART 

- and –
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CERTUS AUTOMOTIVE, S. de R.L. de C.V., a company 
incorporated under the laws of Mexico  

(hereinafter sometimes called “Certus Mexico”) 

OF THE SIXTH PART 

- and - 

CERTUS AUTOMOTIVE, INC., a company incorporated under 
the laws of Michigan 

(hereinafter sometimes called “Certus US”) 

OF THE SEVENTH PART 

- and - 

CERTUS AUTOMOTIVE SHENZHEN CO. LTD., a company 
incorporated under the laws of China  

(hereinafter sometimes called “Certus China”) 

OF THE EIGHTH PART 

- and - 

CERTUS AUTOMOTIVE, (HK) LIMITED, a  
company incorporated under the Laws of Hong Kong 
 
(hereinafter sometimes called “Certus Hong Kong”) 

OF THE NINTH PART 

- and - 

CERTUS AUTOMOTIVE (EUROPE) GmbH, a company 
incorporated under the laws of Germany 

(hereinafter sometimes called “Certus Europe”) 

OF THE TENTH PART 

- and - 

KORP CO, a company incorporated under the laws of Michigan 

(hereinafter sometimes called “KC”) 

OF THE ELEVENTH PART 

- and - 
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KORP CO II, a company incorporated under the laws of 
Michigan 

(hereinafter sometimes called “KCII”) 

OF THE TWELFTH PART 

- and - 

R MOLLENHAUER HOLDINGS I INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “RMH Inc.” and together with 
Certus Europe, Certus Canada, KPI Canada, KPI Michigan, RIM, 
Certus Mexico, Certus US, Certus China, Certus Hong Kong, KC 
and KCII are sometimes referred to collectively as the “Certus 
Automotive Group” and individually as members of the Certus 
Automotive Group) 

OF THE THIRTEENTH PART 

- and - 

ROB MOLLENHAUER, of the City of Toronto, Ontario 

(hereinafter sometimes called “Rob”) 

OF THE FOURTEENTH PART 

- and - 

MICHAEL JAMES PROKOPETZ, of the City of Clarkston, 
Michigan 

(hereinafter sometimes called “Jim”) 

OF THE FIFTEENTH PART 

 

WHEREAS: 

A. By a Forbearance Agreement dated March 21, 2019 (the "Forbearance Agreement"), 
the Bank, each member of the Certus Automotive Group, Rob and Jim, agreed to a 
forbearance arrangement, the terms and conditions of which are set out in the 
Forbearance Agreement. 

B. The Bank, each member of the Certus Automotive Group, Rob and Jim, are desirous of 
amending the Forbearance Agreement and have agreed to enter into this Amending 
Agreement (the “Amending Agreement”). 
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C. Cetus Mexico was referred to in the Forbearance Agreement as “Certus Automotive 
(Mexico) S. de R.L. de C.V.”, whereas in fact, the correct legal name of Certus Mexico 
does not include “(Mexico)” and is in fact, “Certus Automotive, S. de R.L. de C.V.”.  For 
greater certainty, any reference in the Forbearance Agreement, including any signature 
page therein, to “Certus Automotive (Mexico) S. de R.L. de C.V.” shall be deemed to 
refer to “Certus Automotive, S. de R.L. de C.V.” and the Forbearance Agreement shall be 
hereby deemed to be amended accordingly. 
 

D. RMH Inc. was referred to in the Forbearance Agreement as “R. Mollenhauer Holdings I 
Inc.”, whereas in fact, the correct legal name of RMH Inc. does not include a “.” after the 
“R” and is in fact, “R Mollenhauer Holdings I Inc.”. For greater certainty, any reference 
in the Forbearance Agreement, including any signature page therein, to “R. Mollenhauer 
Holdings I Inc.” shall be deemed to refer to “R Mollenhauer Holdings I Inc.” and the 
Forbearance Agreement shall be hereby deemed to be amended accordingly. 

 
NOW THEREFORE, in consideration of the mutual promises, covenants and agreements 
contained in the Forbearance Agreement and herein contained, the receipt and sufficiency of 
which are hereby acknowledged by each of the parties, the parties hereto agree each as follows: 
 
1. Each of the capitalized terms used in this Amending Agreement, except where 

specifically otherwise defined in this Amending Agreement, shall have the same meaning 
as set out in the Forbearance Agreement. 

2. Recital D of the Forbearance Agreement shall be amended by changing the date of 
“March 26, 2019” to “March 29, 2019”. 

3. Section 1(b) of the Forbearance Agreement shall be amended by changing the date of “26 
day of February, 2019” to “19 day of March, 2019”. 

4. Section 8(a) of the Forbearance Agreement shall be deleted in its entirety and inserting 
the following new Section 8(a) in its stead: 

“(a) By no later than the 29th day of March, 2019, Certus Mexico shall have provided 
evidence of insurance coverage with respect to all of its real and personal property 
located in Mexico, including the Queretaro Plant, in form and content satisfactory 
to the Bank whereby among other things: 

(i) such insurance coverage shall include property coverage and business 
interruption insurance; 

(ii) such insurance coverage shall recognize the interest of the Bank in such 
assets ahead of any other creditors, whether as loss payee or assignee; and 

(iii) the insurer shall have confirmed to the Bank that it recognizes the interest 
of the Bank pursuant to Section 8(a)(ii) and that such insurance coverage 
is in good standing in all respects and cannot be cancelled without at least 
twenty (20) days’ prior written notice to the Bank in accordance with 
Section 27.” 
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5. Section 8(c) of the Forbearance Agreement shall be deleted in its entirety and inserting 
the following new Section 8.3(c) in its stead: 

“(a) By no later than 5th day of April, 2019, the following members of the Certus 
Automotive Group shall provide the following additional security: 

(i) Certus Mexico and RMH Inc. shall each provide a guarantee in favour of 
the Bank guaranteeing the Obligations of Certus Canada and KPI Canada, 
including all the Loans and all present and future indebtedness, fees, 
expenses and other liabilities direct or indirect or contingent, on the 
Bank’s standard form for guarantees; 

(ii) KC shall provide a guarantee in favour of the Bank guaranteeing the 
Obligations of Certus Canada and KPI Canada, including all the Loans 
and all present and future indebtedness, fees, expenses and other liabilities 
direct or indirect or contingent, on the Bank’s standard form for 
guarantees (collectively, the “KC Guarantee”). In support of the KC 
Guarantee, KC shall execute a pledge agreement in favour of the Lender, 
pursuant to which KC will pledge all of the issued and outstanding shares 
of Certus Canada held by KC to the Bank; and 

(iii) KCII shall provide a guarantee in favour of the Bank guaranteeing the 
Obligations of Certus Canada and KPI Canada, including all the Loans 
and all present and future indebtedness, fees, expenses and other liabilities 
direct or indirect or contingent, on the Bank’s standard form for 
guarantees (collectively, the “KCII Guarantee”).” 

6. Section 13 of the Forbearance Agreement shall be deleted in its entirety and inserting the 
following new Section 13 in its stead: 

Each of the members of the Certus Automotive Group covenants that it will maintain in 
full force and effect its existing insurance coverage and shall provide evidence to the 
Bank by no later than 5th day of April, 2019, in form and content satisfactory to the Bank, 
that  

(a) such insurance coverage is in good standing; 

(b) that the interest of the Bank in such insurance coverage has been recognized by 
the insurer; and 

(c) that such insurance coverage cannot be cancelled without at least twenty (20) 
days’ prior written notice to the Bank in accordance with Section 27. 

7. The Forbearance Agreement is further amended by replacing Schedule B (Existing 
Security) attached to the Forbearance Agreement with Schedule B attached hereto 

8. All facts as set out in the recitals to this Amending Agreement are true and accurate in all 
respects and the parties hereto acknowledge that the recitals form an integral part of this 
Amending Agreement. 
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9. This Amending Agreement, and the covenants and conditions to be performed on the part 
of the Bank, are subject to the following conditions precedent, which conditions are for 
the sole benefit of the Bank and may be waived by it: 

(a) The delivery to the Bank and its legal counsel on or before April 2, 2019 of this 
Amending Agreement, duly executed by each member of the Certus Automotive 
Group, Rob and Jim. 

10. Nothing contained in this Amending Agreement shall have the effect of changing the 
nature of any of the Obligations from the Certus Automotive Group or the obligations of 
Rob and Jim in connection with their respective Existing Security and Existing 
Guarantees nor of obligating the Bank to extend the Forbearance Period. 

11. All terms and conditions and all covenants and undertakings provided in the Forbearance 
Agreement shall, except as expressly amended herein, continue to be in full force and 
effect and shall be binding upon them, and for greater certainty each of the parties hereto 
agree to continue to adhere to the provisions of the Forbearance Agreement, except as 
expressly amended herein. 

12. This Amending Agreement shall be binding upon the parties hereto and each of their 
respective successors and assigns. 

13. Time will, in all respects, be of the essence in this Amending Agreement and no 
extension of time or variation of any term of this Amending Agreement will operate as a 
waiver of this provision. 

14. This Amending Agreement shall be construed and enforce in accordance with the laws of 
the Province of Ontario and the laws of Canada applicable therein and shall be treated in 
all respects as an Ontario contract. 

15. The expression “herein” and similar expressions used in this Amending Agreement shall 
mean the Forbearance Agreement as amended and supplemented by this Amending 
Agreement. References in the Forbearance Agreement to “this Agreement” and similar 
expressions shall mean the Forbearance Agreement as amended and supplemented by this 
Amending Agreement. 

16. This Amending Agreement (and which incorporates the Forbearance Agreement as 
referred to above) constitutes the entire agreement of the parties with respect to the 
subject matter hereof and may not be amended or modified except by written consent 
signed by all parties. 

17. This Amending Agreement may be executed in counterparts, each of which shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement.  Transmission by facsimile or electronic transmission in PDF format of an 
executed copy of this Amending Agreement shall be deemed to and constitute due and 
sufficient delivery of such counterpart 

[signature pages to follow] 
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SCHEDULE B 

EXISTING SECURITY 

Date of Security Document: Copy attached to PPSA registration – signature page with date 
is missing. 

Issued By: Certus Canada 

Description: General Security Agreement 
 

Date of Security Document: March 29, 2011 

Issued By: KPI Canada 

Description: General Security Agreement 
 

Date of Security Document: March 30, 2011 

Issued By: KPI Canada 

Description: Assignment of Life Insurance on Robert Mollenhauer in the 
amount of $4,000,000 

 

Date of Security Document: May 7, 2013 

Issued By: Certus US 

Description: UCC Security Agreement 
 

Date of Security Document: March 7, 2013 

Issued By: KPI Michigan 

Description: UCC Security Agreement 

 

Date of Security Document: April 17, 2018 

Issued By: Certus Canada 

Description: Formalized and registered Non-Possessory Pledge Over Assets 
held in Mexico 
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Date of Security Document: December 20, 2016 

Issued By: Certus Canada 

Description: Formalized and registered Partnership Interests Pledge 
Agreement in respect to certain partnership interests owned by 
Certus Canada in Certus Mexico. 

 

Date of Security Document: April 17, 2018 

Issued By: Certus Mexico 

Description: Formalized and registered Non-Possessory Pledge Over Assets 
held in Mexico 

 

Date of Security Document: December 20, 2016 

Issued By: RHM Inc. 

Description: Formalized and registered Partnership Interest Agreement in 
respect to certain partnership interest owned by RMH Inc. in 
Certus Mexico. 

 

Date of Security Document: February 21, 2019 

Issued By: Jim 

Description: Assignment of Term Deposits and Credit Balances 
 

Date of Security Document: February 21, 2019 

Issued By: Rob 

Description: Assignment of Term Deposits and Credit Balances 
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FORBEARANCE AGREEMENT  
SECOND AMENDING AGREEMENT 

THIS AGREEMENT is made this 1st  day of August, 2019. 

AMONG: 

THE TORONTO-DOMINION BANK 

(hereinafter sometimes called the “Bank”) 

OF THE FIRST PART 

- and - 

CERTUS AUTOMOTIVE INC., a company incorporated under 
the laws of Ontario 

(hereinafter sometimes called “Certus Canada”) 

OF THE SECOND PART 

- and - 

KEEN POINT INTERNATIONAL INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “KPI Canada”) 

OF THE THIRD PART 

- and - 

KEEN POINT INTERNATIONAL, INC., a company 
incorporated under the laws of Michigan 

(hereinafter sometimes called “KPI Michigan”) 

OF THE FOURTH PART 

- and - 

R.I.M. MANAGEMENT CO., a company incorporated under the 
laws of Michigan 

(hereinafter sometimes called “RIM”) 

OF THE FIFTH PART 

- and – 
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CERTUS AUTOMOTIVE, S. de R.L. de C.V., a company 
incorporated under the laws of Mexico 

(hereinafter sometimes called “Certus Mexico”) 

OF THE SIXTH PART 

- and - 

CERTUS AUTOMOTIVE, INC., a company incorporated under 
the laws of Michigan 

(hereinafter sometimes called “Certus US”) 

OF THE SEVENTH PART 

- and - 

CERTUS AUTOMOTIVE SHENZHEN CO. LTD., a company 
incorporated under the laws of China 

(hereinafter sometimes called “Certus China”) 

OF THE EIGHTH PART 

- and - 

CERTUS AUTOMOTIVE, (HK) LIMITED, a company 
incorporated under the Laws of Hong Kong 

(hereinafter sometimes called “Certus Hong Kong”) 

OF THE NINTH PART 

- and - 

CERTUS AUTOMOTIVE (EUROPE) GmbH, a company 
incorporated under the laws of Germany 

(hereinafter sometimes called “Certus Europe”) 

OF THE TENTH PART 

- and - 

KORP CO., a company incorporated under the laws of Michigan 

(hereinafter sometimes called “KC”) 

OF THE ELEVENTH PART 
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- and - 

KORP CO. II, a company incorporated under the laws of 
Michigan 

(hereinafter sometimes called “KCII”) 

OF THE TWELFTH PART 

- and - 

R MOLLENHAUER HOLDINGS I INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “RMH Inc.” and together with 
Certus Europe, Certus Canada, KPI Canada, KPI Michigan, RIM, 
Certus Mexico, Certus US, Certus China, Certus Hong Kong, KC 
and KCII are sometimes referred to collectively as the “Certus 
Automotive Group” and individually as members of the Certus 
Automotive Group) 

OF THE THIRTEENTH PART 

- and - 

ROB MOLLENHAUER, of the City of Toronto, Ontario 

(hereinafter sometimes called “Rob”) 

OF THE FOURTEENTH PART 

- and - 

MICHAEL JAMES PROKOPETZ, of the City of Clarkston, 
Michigan 

(hereinafter sometimes called “Jim”) 

OF THE FIFTEENTH PART 

WHEREAS: 

A. By a Forbearance Agreement dated March 21, 2019 (the “Original Forbearance 
Agreement”) as amended by an Amending Agreement dated April 2, 2019 (such 
Original Forbearance Agreement, as amended, and as may be further amended, restated, 
supplemented from time to time, collectively, the “Forbearance Agreement”), the Bank, 
each member of the Certus Automotive Group, Rob and Jim, agreed to a forbearance 
arrangement, the terms and conditions of which are set out in the Forbearance 
Agreement. 
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B. The Bank, each member of the Certus Automotive Group, Rob and Jim, are desirous of 
further amending the Forbearance Agreement and have agreed to enter into this Second 
Amending Agreement (the “Amending Agreement”). 

C. Korp Co. was referred to in the Forbearance Agreement as “Korp Co”, whereas in fact, 
the correct legal name of KC includes a “(.)” after “Co” and is in fact, “Korp Co.”.  For 
greater certainty, any reference in the Forbearance Agreement, including any signature 
page therein, to “Korp Co” shall be deemed to refer to “Korp Co.” and the Forbearance 
Agreement shall be hereby deemed to be amended accordingly. 

D. Korp Co. II was referred to in the Forbearance Agreement as “Korp Co II”, whereas in 
fact, the correct legal name of KCII includes a “.” after the “Co” and is in fact, “Korp Co. 
II”. For greater certainty, any reference in the Forbearance Agreement, including any 
signature page therein, to “Korp Co II” shall be deemed to refer to “Korp Co. II” and the 
Forbearance Agreement shall be hereby deemed to be amended accordingly. 

E. In Recital F of the Original Forbearance Agreement, each of members of the Certus 
Automotive Group, Rob and Jim jointly and severally acknowledged and agreed and 
represented and warranted to the Bank that the share ownership structure set out in 
Schedule D to the Forbearance Agreement  (the “Original Ownership Structure”) was 
true and accurate in all respects and formed an essential part of the Forbearance 
Agreement in all respects. However, the Bank was advised by way of a letter dated June 
21, 2019 from Grant Thornton (British Virgin Islands) Limited to the Bank (the “Grant 
Thornton Letter”) that Euroshare Ltd. was liquidated and dissolved on March 23, 2018. 
Accordingly, the Original Ownership Structure provided by the Certus Automotive 
Group, Rob and Jim was at the time of execution of the Forbearance Agreement incorrect 
and inaccurate and continues to be incorrect and inaccurate, which constitutes an Event of 
Default under the Forbearance Agreement (“Breach 1”). A copy of the Grant Thornton 
Letter and correspondence between the Bank and Certus Canada regarding the 
dissolution of Euroshare Ltd. is attached as Schedule A.  

F. In accordance with Recital F of the Original Forbearance Agreement, the Certus 
Automotive Group was required to provide an updated share ownership structure of the 
Certus Automotive Group. The Forbearance Agreement is amended by replacing the 
Share Ownership Structure Chart in Schedule D (Share Ownership Structure) to the 
Forbearance Agreement with an updated Share Ownership Chart which will be provided 
by the Certus Automotive Group to the Bank within two (2) business days of the 
execution of this Amending Agreement, and upon the Bank’s receipt of same to the 
Bank’s satisfaction, such updated Share Ownership Chart shall be attached hereto as 
Schedule B.  

G. The Certus Automotive Group failed to provide the Bank with a signed binding credit 
agreement on or before April 5, 2019, on terms satisfactory to the Bank, acting 
reasonably, as contemplated in the Forbearance Agreement and therefore was required to 
provide the Bank with the Wind-Down Plan on April 12, 2019. 

H. On or around April 9, 2019, the Bank was advised by Grant Thornton LLP that the Certus 
Automotive Group did not intend to provide the Wind-Down Plan on or before April 12, 
2019. 
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I. Certus Automotive Group failed to provide the Bank with the Wind-Down Plan on April 
12, 2019, which constitutes an Event of Default under the Forbearance Agreement 
(“Breach 2”).  Further, on April 17, 2019, Certus Automotive Group advised the Bank 
that not only was the Wind-Down Plan not completed, no steps whatsoever had been 
taken to prepare the Wind-Down Plan, including contacting Alvarez & Marsal, to 
participate fully in the preparation of the Wind-Down Plan, as required pursuant to the 
Forbearance Agreement. 

J. The Certus Automotive Group did not repay the Obligations in full at the expiration of 
the Forbearance Agreement, as required pursuant to the Forbearance Agreement, which 
also constitutes an Event of Default and a further breach (“Breach 3”, and together with 
Breach 1 and Breach 2,  the “Breaches”) under the Forbearance Agreement. 

K. The Bank is in a position to enforce the Existing Security and the Additional Security and 
pursue all rights and remedies it may have in connection with respect to each of the 
members of the Certus Automotive Group, as it deems appropriate, including without 
limitation, by way of the appointment of a receiver and manager. 

L. The Certus Automotive Group advised the Bank that the Certus Automotive Group was 
negotiating a loan arrangement with FGI Worldwide LLC (“FGI”), which such loan 
arrangement was anticipated to close in, first, June 2019 and, second, by no later than 
mid-July, 2019 (the “FGI Loan Arrangement”). 

M. The Certus Automotive Group advised the Bank that under the FGI Loan Arrangement, 
FGI would, among other things, loan a principal amount of US$13,000,000 to the Certus 
Automotive Group, which was to have been used in full to pay down the Obligations (the 
“FGI Repayment”) and pursuant to which, among other things, the operating credit 
facility with the Bank would be permanently terminated. 

N. In connection with the FGI Loan Repayment, the Bank was prepared to agree to amend 
the terms of the Credit Agreement in accordance with a term sheet (the “Term Sheet”) 
prepared by the Bank and provided that: 

(a) the FGI Repayment was to have been made by no later than the 12th day of 
July, 2019, such that the remaining Obligations of the Certus Automotive 
Group to the Bank would have been no more than an amount as agreed to 
between the Bank and Certus Automotive (the “Remaining 
Obligations”); and 

(b) EDC would have confirmed to the Bank that it guarantees the Remaining 
Obligations of the Certus Automotive to the Bank up to an amount of no 
less than CDN$6,600,000 (or its US$ equivalent), on terms satisfactory to 
the Bank, 

and on certain additional terms pursuant to which the Certus Automotive Group would 
repay the balance of the Remaining Obligations over twelve months from the date of 
drawdown (amortized over eighty-four months from the date of drawdown) in 
accordance with the Term Sheet, subject to the balance of the terms of the Forbearance 
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Agreement, as amended, including acceleration of the Obligations (which includes, for 
greater certainty, the Remaining Obligations) in an Event of Default. 

O. The parties expended significant time, efforts and resources working towards completion 
of the FGI Loan Arrangement and FGI Repayment transactions.  During the time of such 
efforts, the Certus Automotive Group repeatedly asked the Bank to increase the amount 
of the Remaining Obligations and the Bank resubmitted the matter to its credit 
department for consideration before agreeing, conditionally, on the amount set out in 
Recital N(a) with respect to the Remaining Obligations. 

P. On June 28, 2019, Rob Mollenhauer of the Certus Automotive Group wrote to the Bank 
and advised that the FGI Loan Arrangement and FGI Repayment transactions were on 
hold, stating, in part, as follows: 

From: Rob Mollenhauer <rmoll@certusauto.com> 
Sent: Friday, June 28, 2019 1:48:03 PM 
To: Swan, Jeffrey 
Cc: Phongsivorabouth, Richard; Jack Pulkinen; Jim Prokopetz; 
Sean Zweig; Wootton, Daniel 
Subject: FW: Refinancing On Hold 

Jeff, 

Unfortunately it appears that the FGI financing is on hold. Their 
formulas for calculating advance rates on receivables and 
inventory are complex and they have not provided a definitive 
closing number until we pressed them last night. Unfortunately 
their final number is 2 million short of our requirement particularly 
when you take into account we have to be able to manage during 
the traditional slow automotive sales period in July, November and 
December. 

I am very sorry that this happened at the 11th hour and impacted 
our closing. However, it would not be prudent to procced with FGI 
on their ABL terms without knowing that we will be properly 
covered throughout the year. For us to proceed with FGI based on 
their approach to funding we will require a TD term loan of 
US$12.0KK. 

Q. Each of the members of the  Certus Automotive Group  has indicated to the Bank that it 
can revive the FGI Loan Arrangement and in connection therewith complete the FGI 
Repayment and the operating credit facility with the Bank will be permanently 
terminated. In particular, the Certus Automotive Group shall obtain and deliver to the 
Bank a binding FGI commitment letter (the “FGI Commitment Letter”), to the 
satisfaction of the Bank, by no later than August 13,, 2019, which sets out the terms and 
conditions in connection with the FGI Loan Arrangement. In accordance with the FGI 
Commitment Letter, the FGI Loan Arrangement is anticipated to close on or before 
August 23, 2019 (the “FGI Closing Date”). For greater certainty, it is expressly 
confirmed and agreed by each of the members of the Certus Automotive Group that, 
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without limitation, on the closing of this new FGI transaction the operating credit facility 
with the Bank will be permanently terminated.  

R. Provided that: 

(a) the FGI Repayment is made by no later than the FGI Closing Date (or 
such other date agreed to by the Bank in its sole discretion), such that the 
Remaining Obligations of the Certus Automotive Group to the Bank will 
not be more than US$12,000,000 (or its CDN$ equivalent) in the 
aggregate; and 

 
(b) EDC has confirmed to the Bank that it guarantees the Remaining 

Obligations of the Certus Automotive, Rob and Jim to the Bank up to  an 
amount of no less than CDN$10,000,000 (or its US$ equivalent), on terms 
satisfactory to the Bank, 

then, notwithstanding Section 16 of the Original Forbearance Agreement, the Bank is 
prepared to allow the Certus Automotive Group, Rob and Jim to repay the balance of the 
Remaining Obligations over twelve months from the date of drawdown (amortized over 
eighty-four months from the date of drawdown) in accordance with the Term Sheet and 
the Amending Letter Agreement (as such term is defined herein), subject to the balance 
of the terms of the Forbearance Agreement (which includes this Amending Agreement in 
accordance with Recital A and Section 4), including acceleration of the Obligations 
(which includes, for greater certainty, the Remaining Obligations) in an Event of Default. 

S. The Certus Automotive Group has prepared or shall prepare financial forecasts for the 
period from the week of July 19, 2019  through to the week of October 11, 2019, a copy 
of which forecasts shall be attached hereto as Schedule E (the “Financial Forecasts”) 
within five (5) business days of the execution of this Amending Agreement.  Among 
other things, the Financial Forecasts shall include the following: 

(a) usage of the 2019 Temporary Bulge facility operating credit facility 
contemplated in section 13 of this Agreement;  

(b) the closing of the FGI Loan Arrangement on the FGI Closing Date; and 

(c) the FGI Repayment is made to the Bank by no later than the FGI Closing 
Date (or such other date agreed to by the Bank as evidenced in writing), 
such that the only Obligations of the Certus Automotive Group to the 
Bank are the Remaining Obligations.  

T. Each of the members of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledges and agrees that it has received and reviewed copies of the invoices of the 
Bank’s legal fees and expenses incurred through the date of execution of this Amending 
Agreement  (the “Legal Fee Invoices”) and confirms that the amounts set out in the 
Legal Fee Invoices are fully due and owing  to the Bank as part of the Borrower’s 
Obligations, and the aggregate amount of the Legal Fee Invoices is set out in Schedule D 
attached hereto. The Legal Fee Invoices will be paid in equal consecutive instalments 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



– 8 – 

  
40903441.8 

over an eight (8) week period payable on the first business day of each week,  and the 
first such instalment shall commence on the earlier of: a)  first business day of the week 
immediately following the FGI Closing Date; and b) first business day of the week 
immediately following date the FGI Loan Arrangement is placed on hold or terminated.  

U. The Certus Automotive Group, Rob and Jim have each requested that the Bank forbear 
from exercising its Enforcement Rights. 

V. The Certus Automotive Group, Rob and Jim, as applicable, have each agreed to observe 
all of the provisions of this Agreement. 

W. The Certus Automotive Group, Rob and Jim have requested, and the Bank hereby agrees, 
subject to the terms and conditions herein, to tolerate (i) the Breaches;  (ii) the failure of 
the Certus Automotive Group to complete the FGI Loan Arrangement and FGI 
Repayment transaction; (iii) to refrain from pursuing any of its remedies available under 
the Forbearance Agreement or elsewhere; and (iv) to amend and supplement certain 
provisions of the Forbearance Agreement. 

NOW THEREFORE, this Agreement witnesses that in consideration of the mutual promises, 
covenants and agreements contained in the Forbearance Agreement and herein contained, and 
the sum of $10.00 and other good valuable consideration the receipt and sufficiency of which are 
hereby acknowledged by each of the parties, the parties hereto agree each as follows: 

AGREEMENTS, COVENANTS, REPRESENTATIONS AND WARRANTIES 

1. Each of the capitalized terms used in this Amending Agreement, except where 
specifically otherwise defined in this Amending Agreement, shall have the same meaning 
as set out in the Forbearance Agreement. 

2. All facts as set out in the recitals to this Amending Agreement are true and accurate in all 
respects, including for greater certainty the facts regarding the Breaches, and the parties 
hereto acknowledge that the recitals form an integral part of this Amending Agreement. 

3. All terms and conditions and all recitals, covenants, representations, warranties, releases 
and undertakings provided for in the Forbearance Agreement are hereby affirmed, 
confirmed and agreed to, with effect as of the date of this Amending Agreement, save 
only to the extent, if any, to which the provisions of the Forbearance Agreement are 
amended or supplemented by the provisions of this Amending Agreement and provided 
that in the event of any express conflict between the provisions of this Amending 
Agreement and the provisions of the Forbearance Agreement, the provisions of this 
Amending Agreement shall govern to the extent necessary only to resolve such conflict. 
The expression “herein” and similar expressions used in this Amending Agreement shall 
mean the Forbearance Agreement as amended and supplemented by this Amending 
Agreement. References in the Forbearance Agreement to “this Agreement” and similar 
expressions shall mean the Forbearance Agreement as amended and supplemented by this 
Amending Agreement. 

4. Nothing contained in this Amending Agreement shall have the effect of changing the 
nature of any of the Obligations from the Certus Automotive Group or the obligations of 
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Rob and Jim in connection with their respective Existing Security, Additional Security 
and Existing Guarantees and Additional Guarantees nor of obligating the Bank to extend 
the Forbearance Period other than as expressly provided for herein. 

5. None of the Certus Automotive Group, Rob or Jim dispute their respective liability to 
repay the Obligations, including the Loans and/or the amounts they have guaranteed, on 
any basis whatsoever and each member of Certus Automotive Group, Rob and Jim jointly 
and severally acknowledge and agree that: 

(a) they have no claims for set-off, counterclaim or damages on any basis whatsoever 
against the Bank or any of its directors, officers, employees, representative or 
agents; and 

(b) for value received waive any argument or defence that the failure of the Bank to 
take immediate steps to demand payment of its Loans, or to take any steps to 
exercise its rights as a result of the Breach constitutes a waiver of any rights the 
Bank may have arising out of the Breach or any breach of the same covenant at 
any other time. 

6. The Bank hereby expressly reserves all rights and remedies to which it is entitled under 
the Forbearance Agreement and at law. 

7. Recital S of the Original Forbearance Agreement shall be amended by replacing the date 
of “May 1, 2019” with the date of “October 31, 2019”. 

8. Recital V of the Original Forbearance Agreement shall be amended by replacing the date 
of “May 1, 2019” with the date of “October 31, 2019”. 

9. Section 16 of the Original Forbearance Agreement shall be amended by replacing the 
date of “1st of May 2019” with the date of “31st of October 2019”. 

10. Provided that there has been no Event of Default (other than the Breaches), then the Bank 
agrees to enter into discussions with the Borrowers to consider suitable terms and 
conditions for loan arrangements beyond the expiry of the Forbearance Period, including 
the consideration of the conditions as to additional equity and/or security for the 
Obligations, provided that nothing whatsoever in this Section 10 shall be construed as an 
obligation or a commitment on the part of the Bank to enter into any such arrangements. 

11. Each of the Certus Automotive Group, Rob and Jim jointly and severally agree that, other 
than as expressly provided herein, the execution of the Amending Letter Agreement shall 
not in any way: a) alter the terms of the Forbearance Agreement; b) change the nature of 
any of the Obligations from the Certus Automotive Group; c) change the obligations of 
Rob and Jim in connection with their respective Existing Security, Additional Security 
and Existing Guarantees and Additional Guarantees; or d) obligate the Bank to extend the 
Forbearance Period other than as expressly provided for herein. 

12. Each of the members of the Certus Automotive Group shall carry out their business in 
compliance with the Financial Forecasts. 
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13. Subject to adherence in all respects with the terms of the Forbearance Agreement, 
including for greater certainty, this Amending Agreement, during the term of the 
Forbearance Agreement the maximum principal amount of the 2019 Temporary Bulge 
shall be US$17,600,000.00.  For greater certainty, it is further jointly and severally 
agreed by the Certus Automotive Group, Rob and Jim that in calculating the borrowing 
availability under the 2019 Temporary Bulge Facility, the borrowing base of Certus 
Canada and KPI Canada shall be not less than US$19.1 million (being US$17.6 million, 
plus US$1.5 million), unless otherwise expressly agreed to, by the Bank, from time to 
time and which agreement must be evidenced in writing.  

14. Without limitation, in accordance with Section 22 of the Original Forbearance 
Agreement, upon the occurrence of an Event of Default or otherwise at the expiration of 
the Forbearance Period, each member of the Certus Automotive Group, Rob and Jim 
consent to the appointment of a receiver, and in that regard they specifically consent to 
the making of an Order in these circumstances, substantially in the form attached hereto 
as Schedule C. 

15. As of the date of this Amending Agreement, the aggregate principal amount of the 
Borrowers’ Obligations (which includes, for greater certainty, the aggregate amount of 
the Legal Fee Invoices in accordance with Recital T hereof) to the Bank includes the 
amounts as set out in Schedule D hereto, and such amounts remain due and owing in full 
to the Bank. 

16. As consideration for the Bank entering into this Amending Agreement, each member of 
the Certus Automotive Group jointly and severally agrees to pay to the Bank an 
amendment fee in the aggregate amount of CDN$100,000, which fee is fully earned at 
the time of execution of this Amending Agreement and such fee, for greater certainty, is 
included in Schedule D hereto. Such fee will be paid in equal consecutive instalments 
over an eight (8) week period payable on the first business day of each week,  and the 
first such instalment shall commence on the earlier of: a) the first business day of the 
week immediately following the FGI Closing Date; and b) the first business day of the 
week immediately following the date that the FGI Loan Arrangement is either placed on 
hold or terminated. 

17. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree with the Bank that they will continue to adhere to the provisions of 
the Forbearance Agreement, as applicable. 

18. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree to promptly provide, as determined by the Bank in its sole discretion, 
acting reasonably, to the Bank and its Advisor all information pertaining to the business 
of the Certus Automotive Group, the Existing Security, the Additional Security, the 
Existing Guarantees and Additional Guarantees, or any additional information related 
thereto as the Bank or its Advisor may reasonably request from to time to time. 

19. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree that they will promptly respond to all reasonable requests for 
information concerning each member of the Certus Automotive Group from the Bank’s 
Advisor. 
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20. Subject to Sections 22 and 23 hereof, each member of the Certus Automotive Group, Rob 
and Jim jointly and severally agree that the Bank’s Advisor shall prepare the Wind-Down 
Plan. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
further agree to cooperate with the Bank’s Advisor to permit the preparation of the Wind-
Down Plan. The Wind-Down Plan shall address all relevant considerations including, but 
not limited to, the following: 

(a) maximization of values and all assets of the Certus Automotive Group; 

(b) communication plans with direct customers and original equipment manufacturers 
(but for greater certainty, the Bank’s Advisor shall not have any communications 
during the Forbearance Period with such customers or manufacturers or any 
suppliers unless there is an Event of Default (other than the Breaches); 

(c) an operation program; 

(d) a sale program (in this regard the Bank’s Advisor will use commercially 
reasonable efforts to work with Duff and Phelps LLP to utilize the work done by 
Duff and Phelps LLP on a sale program provided that the Bank’s Advisor 
receives full cooperation from Duff and Phelps LLP on a timely basis); 

(e) accommodation agreements with customers and original equipment 
manufacturers; and 

(f) cash flow forecasts. 

21. Subject to Section 22 and 23 hereof, during the term of the term of the Forbearance 
Period each member of the Certus Automotive Group, Rob and Jim jointly and severally 
agree to give priority to the Wind-Down Plan, to act in good faith at all times in that 
regard and to provide contact information of and access to relevant personnel of the 
Certus Automotive Group in this regard. Further, in addition to items (a) through (f) in 
Section 20, in connection with the Wind-Down Plan each member of the Certus 
Automotive Group, Rob and Jim further jointly and severally agree to adhere to the 
additional requirements – and to provide the additional information – set out in 
Schedule F in accordance with the timelines contemplated in Schedule F. 

SUSPENSION OF WIND-DOWN PLAN 

22. Notwithstanding anything stated herein or in the Original Forbearance Agreement, as 
amended from time to time, the Wind-Down Plan shall be held in abeyance during the 
period when the FGI Loan Arrangements are  being pursued in accordance with the terms 
hereof provided that: 

(a) the FGI Loan Arrangements is completed in accordance with the FGI 
Commitment Letter on or before the FGI Closing Date (or such other date agreed 
to by the Bank in its sole discretion); and  

(b) an Event of Default (unless waived by the Bank) has not occurred that is 
continuing. 
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FURTHER SUSPENSION OF THE WIND-DOWN PLAN 

23. Notwithstanding anything stated herein or in the Original Forbearance Agreement, as 
amended from time to time, if: 

(a) the FGI Loan Arrangements is completed in accordance with the FGI 
Commitment Letter on or before the FGI Closing Date (or such other date agreed 
to by the Bank in its sole discretion); and  

(b) all conditions set out in Recital R hereof are satisfied to the Bank’s satisfaction, 

then the Bank will not require the Wind-Down Plan unless an Event of Default (which 
has not been waived by the Bank) has occurred that is continuing. 

GENERAL 

24. This Amending Agreement, and the covenants and conditions to be performed on the part 
of the Bank, are subject to the Bank obtaining the approval of EDC to this Amending 
Agreement by no later than August 8, 2019 (which condition is for the sole benefit of the 
Bank and may be waived by it). 

25. This Amending Agreement shall be binding upon the parties hereto and each of their 
respective successors and assigns. 

26. Time will, in all respects, be of the essence in this Amending Agreement and no 
extension of time or variation of any term of this Amending Agreement will operate as a 
waiver of this provision. 

27. This Amending Agreement shall be construed and enforced in accordance with the laws 
of the Province of Ontario and the laws of Canada applicable therein and shall be treated 
in all respects as an Ontario contract. 

28. This Amending Agreement (and which incorporates the Forbearance Agreement as 
referred to above) constitutes the entire agreement of the parties with respect to the 
subject matter hereof and may not be amended or modified except by written consent 
signed by all parties. 

29. Each of the Certus Automotive Group, Rob and Jim hereby acknowledges they have 
reviewed this Amending Agreement in its entirety with their legal counsel prior to 
executing this Amending Agreement. 

30. This Amending Agreement may be executed in counterparts, each of which shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement.  Transmission by facsimile or electronic transmission in PDF format of an 
executed copy of this Amending Agreement shall be deemed to and constitute due and 
sufficient delivery of such counterpart 

[signature pages to follow] 
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IN WITNESS WHEREOF each of the Bank, each member of the Certus Automotive 

Group, Rob and Jim have executed this Amending Agreement through their authorized 
representatives, all as of the date and year first above written. 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

THE TORONTO-DOMINION BANK 
 
Per:  
 Name:  
 Title:  
  
Per:  
 Name:  
 Title:  
 I/We have the authority to bind The Toronto-

Dominion Bank 

 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CERTUS AUTOMOTIVE INC. 
 
Per:  
 Name:  
 Title:  
  
Per:  
 Name:  
 Title:  
 I/We have the authority to bind Certus Automotive 

Inc. 

 

 

 

 

[signature page to Forbearance Agreement Second Amending Agreement– Certus Automotive Inc. et al.] 

Jeffrey Swan, Director
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) R.I.M. MANAGEMENT CO.
)
)
) Per:
)
)
)
)
) Per:

)
)
)
)

Name: /

Title:

Title:

1/We have the authority to hind the
U.M. Management Co.

) CERTUS AUTOMOTIVE, S. de RI— de
) C.V.

)
)
) Per:
)
)
)
)
) Per:
)
)

)
)
)

Name:

Title: oa

Name:

Title:

Mc have the authority to bind
Certus Automotive, S. de R.L. de
C.V.

[signutrwe page to Forbearance Agreemem Stood .,1)new5v , 54Teeweni Cerms et oil.]
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) R MOLLENHAUER HOLDINGS I,

) INC.

)
/

I
) Per:  LL \---,-,--
) Name: c::.:,,,Q3 
) \ ,i ,^, k.,--.A743. .

) 
"Title:

)
) Per:
) Name:
)

) Title:

) l/We have the authority to bind R.
) Mollenhauer Holdings I Inc.
)

)
) ROB MOLLENLIAUER
)

)
)
)
)
)
)

)

/71
1171 1 'v//1  AriiW

MICIAEL JAMES PROKOPETZ

[signotore poge Forbeoicoice Agreement Second ..lioewlio,g Igroe,neoI Cerner4ruanorinelne.erul.J

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



 

 
40903441.8 

SCHEDULE A 
COPY OF THE GRANT THORNTON LETTER AND CORRESPONDENCE BETWEEN 

THE BANK AND CERTUS CANADA REGARDING THE DISSOLUTION OF 
EUROSHARE LTD. 

See attached. 
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From: Megan MacKinnon <mmackinnon@certusauto.com>  
Sent: Tuesday, July 2, 2019 3:37 PM 
To: Andersen, Daniel <Daniel.Andersen@td.com>; Neal Shah <nshah@certusauto.com> 
Cc: Lovinaria, Janine <Janine.Lovinaria@td.com>; Lamothe, Jill <Jill.Lamothe@td.com>; Rob Mollenhauer 
<rmoll@certusauto.com> 
Subject: RE: Eurochrome/Euroshare 

CAUTION: EXTERNAL MAIL. DO NOT CLICK ON LINKS OR OPEN ATTACHMENTS YOU DO NOT TRUST 
ATTENTION : COURRIEL EXTERNE. NE CLIQUEZ PAS SUR DES LIENS ET N'OUVREZ PAS DE PIÈCES JOINTES AUXQUELS

VOUS NE FAITES PAS CONFIANCE 

Hi Dan, 
I hope you are doing well and had a good long weekend. 
Per your direction below, we contacted our BVI counsel and they advised us of the following: 

“We are not able to give the opinion that the bank is asking for as it largely turns on facts and event (that we 
cannot independently verify) as opposed to law.” 

Under their direction, we contacted Grant Thornton who completed the dissolution of Euroshare Ltd in March of 2018 
and had them confirm the information you are looking for.  
Please review the attached letter and let us know if there is still anything that needs to be done in order for the dividend 
cheque to be accepted. I am available tomorrow and Thursday to meet with you in person or via phone, and can come 
drop off the cheque at your earliest convenience so that it can be processed. 
Thank you for your patience and assistance in resolving this matter. 
Please do not hesitate to contact me if you have any questions.  

Kind regards, 
Megan Mackinnon 

CERTUS AUTOMOTIVE INC. 
510-3300 Bloor St West - West Tower
Toronto, ON  M8X 2X2
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416-231-0909 ex 277

From: Andersen, Daniel [mailto:Daniel.Andersen@td.com] 
Sent: Thursday, March 7, 2019 2:22 PM 
To: Tefik Skera; Megan MacKinnon 
Cc: Lovinaria, Janine; Lamothe, Jill 
Subject: FW: Eurochrome/Euroshare 

Hi Megan and Tefik, 

Our product group has reviewed, and before we can cash this cheque, we will require a written opinion from British 
Virgin Islands ("BVI") counsel in connection with this request. Presumably, Eurochrome had BVI counsel help with the 
dissolution and any transfer of assets that occurred. BVI counsel will need to provide us with an opinion that Euroshare 
is fully dissolved and has no outstanding debts and obligations pursuant to the dissolution, and that Eurochrome is the 
entitled transferee of any remaining assets of Euroshare. Unfortunately, TD Legal cannot opine on BVI law.  

Thank you Megan and Tefik, 

Dan 

Daniel Andersen | Relationship Manager | TD Commercial Banking 
20 Milverton Drive | Mississauga,ON | L5R 3G2 
T: 905 890 2357 | F: 905 890 4136 | C: 416 879 3385 
E: daniel.andersen@td.com 

Jill Lamothe | Senior Credit Analyst | TD Commercial Banking 
20 Milverton Drive | Mississauga,ON | L5R 3G2 
T: 905 890 4163 | F: 905 890 4136 | 
E: jill.lamothe@td.com 

Janine Lovinaria | Customer Service Officer | TD Commercial Banking 
T: 905-890-4123 | F: 905-890-4136 
E: janine.lovinaria@td.com

Internal 

From: Megan MacKinnon <mmackinnon@certusauto.com>  
Sent: Monday, February 25, 2019 1:42 PM 
To: Tefik Skera <tskera@certusauto.com>; Andersen, Daniel <Daniel.Andersen@td.com> 
Cc: Lovinaria, Janine <Janine.Lovinaria@td.com> 
Subject: RE: Eurochrome/Euroshare 

CAUTION: EXTERNAL MAIL. DO NOT CLICK ON LINKS OR OPEN ATTACHMENTS YOU DO NOT TRUST 
ATTENTION : COURRIEL EXTERNE. NE CLIQUEZ PAS SUR DES LIENS ET N'OUVREZ PAS DE PIÈCES JOINTES AUXQUELS

VOUS NE FAITES PAS CONFIANCE 

Hi Dan, 

I hope you are doing well. 
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Unfortunately what we sent you is all we have in terms of documentation. Is there a particular document you had in 
mind or could you provide some more information on exactly what kind of document you are looking for? If it would be 
easier to rely the information by phone, please don’t hesitate to give me a call. 

Thank you for your guidance and patience, 
Megan  
416-231-0909 ext. 277

From: Tefik Skera  
Sent: Friday, February 22, 2019 4:32 PM 
To: Andersen, Daniel 
Cc: Lovinaria, Janine; Megan MacKinnon 
Subject: RE: Eurochrome/Euroshare 

Thanks Daniel, 
We will provide on Monday. Megan is off today. 
Have a great weekend. 
Tefik 

From: Andersen, Daniel <Daniel.Andersen@td.com> 
Sent: February 22, 2019 4:17 PM 
To: Tefik Skera <tskera@certusauto.com> 
Cc: Lovinaria, Janine <Janine.Lovinaria@td.com> 
Subject: Eurochrome/Euroshare 

Hi Tefik, 

We received some advice from our legal department. 

Do you have any further documentation on the dissolution of Euroshare Ltd. or the rollover of the assets into 
Eurochrome?  

The share certificates provided simply evidence that Euroshare used to own assets in a Company, and now Eurochrome 
is the owner.  

Thanks 

Dan 

Daniel Andersen | Relationship Manager | TD Commercial Banking 
20 Milverton Drive | Mississauga,ON | L5R 3G2 
T: 905 890 2357 | F: 905 890 4136 | C: 416 879 3385 
E: daniel.andersen@td.com 

Jill Lamothe | Senior Credit Analyst | TD Commercial Banking 
20 Milverton Drive | Mississauga,ON | L5R 3G2 
T: 905 890 4163 | F: 905 890 4136 | 
E: jill.lamothe@td.com 

Janine Lovinaria | Customer Service Officer | TD Commercial Banking 
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T: 905-890-4123 | F: 905-890-4136 
E: janine.lovinaria@td.com 
  
  

Internal 

 
 
If you wish to unsubscribe from receiving commercial electronic messages from TD Bank Group, please click here or go to the following web address: 
www.td.com/tdoptout 
Si vous souhaitez vous désabonner des messages électroniques de nature commerciale envoyés par Groupe Banque TD veuillez cliquer ici ou vous 
rendre à l'adresse www.td.com/tddesab  

 
NOTICE: Confidential message which may be privileged. Unauthorized use/disclosure prohibited. If received in error, please go to www.td.com/legal for 
instructions. 
AVIS : Message confidentiel dont le contenu peut être privilégié. Utilisation/divulgation interdites sans permission. Si reçu par erreur, prière d'aller au 
www.td.com/francais/avis_juridique pour des instructions. 

This e-mail (and any attachments), is confidential and may be privileged. It may be read, copied and used only by 
intended recipients. Unauthorized access to this e-mail (or attachments) and disclosure or copying of its contents or any 
action taken in reliance on it is unlawful. Unintended recipients must notify the sender immediately by e-mail/phone & 
delete it from their system without making any copies or disclosing it to a third person.  
This e-mail (and any attachments), is confidential and may be privileged. It may be read, copied and used only by 
intended recipients. Unauthorized access to this e-mail (or attachments) and disclosure or copying of its contents or any 
action taken in reliance on it is unlawful. Unintended recipients must notify the sender immediately by e-mail/phone & 
delete it from their system without making any copies or disclosing it to a third person.  
------------------------------ 
[EXTERNAL EMAIL / COURRIEL EXTERNE]  
Please report any suspicious attachments, links, or requests for sensitive information. 
Veuillez rapporter la présence de pièces jointes, de liens ou de demandes d’information sensible qui vous 
semblent suspectes. 
------------------------------ 
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SCHEDULE B 
SHARE OWNERSHIP STRUCTURE 

See attached. 
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KPI/Certus Global Corporate Chart
April 23, 2019

CANADA

U.S./Other

Keen Point
International, Inc.

(Michigan)
KPI

Keen Point
International Inc.
(Ontario - OBCA)

“KPI Canada”

Eurochrome Corp.
(NSULC)

100%

Eric Windler
(Canadian)

Jim Prokopetz
(American)

Rob Mollenhauer
(Canadian)

2.1%
2 Class B 
Common
(non-v)

5.3%
5 Class C 
Common
(non-v)

46.3%
44 Class A 
Common
(voting)

50%
50 Class B 
Common 50%

50 Class A 
Common46.3%

44 Class D 
Common
(voting)

Xin Point Holdings Limited 
(Hong Kong)
(Public Co)

R.I.M. Management 
Co.

(Michigan)

Jim 
Prokopetz

Rob 
Mollenhauer

50%

R.I.M. Properties 
Limited Partnership

(Michigan)

Mollenhauer
2011 Family 

Trust

[Prokopetz
Trust]

49.5% 49.5%

GP 1%

Beneficiaries: Rob and issue
Trustee: Rob

R Mollenhauer
Holdings I Inc. 

(OBCA)

100%

Korp Co II
(Michigan)

Certus
Automotive Inc.

(OBCA)

Certus
Automotive, 

Inc.
(US)

Korp Co
(Michigan)

50%
100 Class A 

Common

100%

Certus
(Hong Kong)

Certus
Automotive

(Europe) 
GmbH

Certus BY JVco Certus YG JVco

50%

50%
100 Class B 

Common

100%

1,872,000 
ordinary shares

50% 50%

100% 100% 100%

Certus
Automotive 

(Mexico) S. de 
R.L. de C.V.

Certus Auto
China

100%99.9%0.1%

Sutrec
Servicios SA 

de CV

99.998%

0.002%

*Note

*Note: Investment only. No ownership
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SCHEDULE C 
FORM OF ORDER 

See attached. 
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Court File No.       

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE       

JUSTICE       

) 
) 
) 

__________, THE ____th 

DAY OF ___________, 2019 

 

THE TORONTO-DOMINION BANK 
Applicant 

- and - 

CERTUS AUTOMOTIVE INC., KEEN POINT INTERNATIONAL INC.,  
KEEN POINT INTERNATIONAL, INC., R.I.M. MANAGEMENT CO., CERTUS 

AUTOMOTIVE, S. de R.L. de C.V., CERTUS AUTOMOTIVE, INC., CERTUS 
AUTOMOTIVE SHENZHEN CO. LTD., CERTUS AUTOMOTIVE, (HK) LIMITED, 

CERTUS AUTOMOTIVE (EUROPE) GmbH, KORP CO., KORP CO. II,  
and R. MOLLENHAUER HOLDINGS I INC. 

Respondents 

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, RSO 1990, c 43, AS AMENDED 

ORDER 
(Appointing Receiver) 

THIS MOTION made by the Applicant for an Order pursuant to section 243(1) of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”) and section 101 of 

the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the “CJA”) appointing Deloitte 

Restructuring Inc. as receiver  and manager (in such capacities, the “Receiver”) without security, 

of all of the assets, undertakings and properties of CERTUS AUTOMOTIVE INC., KEEN 

POINT INTERNATIONAL INC., KEEN POINT INTERNATIONAL, INC., R.I.M. 

MANAGEMENT CO., CERTUS AUTOMOTIVE, S. de R.L. de C.V., CERTUS 

AUTOMOTIVE, INC., CERTUS AUTOMOTIVE SHENZHEN CO. LTD., CERTUS 
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AUTOMOTIVE, (HK) LIMITED, CERTUS AUTOMOTIVE (EUROPE) GmbH, KORP CO., 

KORP CO. II, and R. MOLLENHAUER HOLDINGS I INC. (the collectively, the “Debtors” or 

the “Certus Automotive Group”) acquired for, or used in relation to a business carried on by 

the Debtors, was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of  sworn  , 2019 and the Exhibits thereto and on hearing the 

submissions of counsel for Applicant and the Debtors, no one appearing although duly served as 

appears from the affidavit of service of  sworn  , 2019 and on reading the consent of  

Deloitte Restructuring Inc. to act as the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

is hereby abridged and validated so that this motion is properly returnable today and hereby 

dispenses with further service thereof.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, Deloitte Restructuring Inc. is hereby appointed Receiver, without security, of all of the 

assets, undertakings and properties of the Debtors acquired for, or used in relation to a business 

carried on by the Debtors, including all proceeds thereof (the “Property”). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 
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(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtors, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtors; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver’s powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtors or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtors and to exercise all remedies of the Debtors in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtors; 

(g) to settle, extend or compromise any indebtedness owing to the Debtors; 

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver’s name or in the 

name and on behalf of the Debtors, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 
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instituted with respect to the Debtors, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(k) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction not 

exceeding $________, provided that the aggregate consideration 

for all such transactions does not exceed $__________; and 

(ii) with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required. 

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;    

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 
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(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 

(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtors; 

(p) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtors, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtors;  

(q) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtors may have; 

(r) to commence a foreign legal proceeding to seek the aid and recognition of 

any court, tribunal, regulatory or administrative body having jurisdiction 

in Canada, in the United States of America, in Mexico, in China, in Hong 

Kong, and in Germany, to give effect to this Order and to assist the 

Receiver and its agents in carrying out the terms of this Order; and 

(s) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtors, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 
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foregoing, collectively, being “Persons” and each being a “Person”) shall forthwith advise the 

Receiver of the existence of any Property in such Person’s possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver’s request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the “Records”) in 

that Person’s possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 
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7. THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court 

upon application by the Receiver on at least two (2) days’ notice to such landlord and any such 

secured creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a “Proceeding”), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtors or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any “eligible financial contract” as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business 

which the Debtors are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors 

from compliance with statutory or regulatory provisions relating to health, safety or the 

environment, (iii) prevent the filing of any registration to preserve or perfect a security interest, 

or (iv) prevent the registration of a claim for lien. 
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NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtors, without written consent of the Receiver or 

leave of this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtors are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtors’ current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtors or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the “Post Receivership Accounts”) and the monies standing to the 

credit of such Post Receivership Accounts from time to time, net of any disbursements provided 

for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or 

any further Order of this Court.  

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



- 9 - 

  
39343272.1 

EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on the Debtors’ behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a “Sale”).  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtors, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, “Possession”) of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 
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relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the “Environmental Legislation”), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver’s duties and powers under this Order, be deemed to be in Possession 

of any of the Property within the meaning of any Environmental Legislation, unless it is actually 

in possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER’S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the “Receiver’s Charge”) on 

the Property, as security for such fees and disbursements, both before and after the making of 

this Order in respect of these proceedings, and that the Receiver’s Charge shall form a first 

charge on the Property in priority to all security interests, trusts, liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA. 

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 
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20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$_________ (or such greater amount as this Court may by further Order authorize) at any time, 

at such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the “Receiver’s Borrowings Charge”) 

as security for the payment of the monies borrowed, together with interest and charges thereon, 

in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the 

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule “A” hereto (the “Receiver’s Certificates”) for any 

amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver’s Certificates.  
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SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 

orders that a Case Website shall be established in accordance with the Protocol with the 

following URL:  

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtors’ creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtors and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtors. 

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada, in the United States of America, 

in Mexico, in China, in Hong Kong, and in Germany, to give effect to this Order and to assist the 
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Receiver and its agents in carrying out the terms of this Order.  All courts, tribunals, regulatory 

and administrative bodies are hereby respectfully requested to make such orders and to provide 

such assistance to the Receiver, as an officer of this Court, as may be necessary or desirable to 

give effect to this Order or to assist the Receiver and its agents in carrying out the terms of this 

Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

31. THIS COURT ORDERS that the Plaintiff shall have its costs of this motion, up to and 

including entry and service of this Order, provided for by the terms of the Plaintiff’s security or, 

if not so provided by the Plaintiff’s security, then on a substantial indemnity basis to be paid by 

the Receiver from the Debtors’ estate with such priority and at such time as this Court may 

determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days’ notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

________________________________________
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SCHEDULE “A” 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that Deloitte Restructuring Inc., the receiver (the “Receiver”) of 

the assets, undertakings and properties [DEBTORS’ NAME(S)] acquired for, or used in relation 

to a business carried on by the Debtors, including all proceeds thereof (collectively, the 

“Property”) appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the 

“Court”) dated the ___ day of  ____________, 2019 (the “Order”) made in an action having 

Court file number __-CL-_______, has received as such Receiver from the holder of this 

certificate (the “Lender”) the principal sum of $___________, being part of the total 

principal sum of$___________ which the Receiver is authorized to borrow under and pursuant 

to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 

 Deloitte Restructuring Inc., solely in its capacity 
as Receiver of the Property, and not in its 
personal capacity  

  Per:  
   Name: 
   Title:  
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SCHEDULE D 
CURRENT INDEBTEDNESS 

 

Statement of Indebtedness 
As at:  July 31, 2019 

  
Borrower:   Certus Automotive Inc. 

  

Facility Type Loan Number Currency Principal Interest   Fees / Costs Total Per Diem Rate Per Annum 

Operating Loan (1) 7312182-1728 USD $17,038,781.44 $104,957.38 $0.00 $17,143,738.82 n/a US Base Rate (2) + 1.50% 
Term Loan 9233741-08-1728 CAD $1,861,893.75 $15,402.71 $0.00 $1,877,296.46 $252.50 Prime Rate (3) + 1.00% 
Term Loan 9233741-10-1728 CAD $886,009.00 $7,449.76 $0.00 $893,458.76 $120.16 Prime Rate (3) + 1.00% 
Term Loan 9233741-11-1728 CAD $1,392,772.80 $11,521.86 $0.00 $1,404,294.66 $188.88 Prime Rate (3) + 1.00% 
Term Loan 9233741-15-1728 CAD $1,127,751.24 $10,858.85 $0.00 $1,138,610.09 $152.94 Prime Rate (3) + 1.00% 
Term Loan 9233741-16-1728 CAD $1,310,606.89 $12,619.52 $0.00 $1,323,226.41 $177.74 Prime Rate (3) + 1.00% 
Forbearance Fee (4) n/a CAD $0.00 $0.00 $50,000.00 $50,000.00 n/a n/a 
Setup Fee (5) n/a CAD $0.00 $0.00 $50,000.00 $50,000.00 n/a n/a 
Deloitte (6) n/a CAD $0.00 $0.00 $35,000.00 $35,000.00 n/a n/a 
Miller Thomson LLP 
(7) n/a CAD $0.00 $0.00 $305,802.14 $305,802.14 n/a n/a 

Diaz Igareda (8) n/a USD $0.00 $0.00 $4,640.00 $4,640.00 n/a n/a 
                  
Total (CAD)     $6,579,033.68 $57,852.70 $440,802.14 $7,077,688.52 $892.22   

Total (USD)     $17,038,781.44 $104,957.38 $4,640.00 $17,148,378.82 $0.00   

         

Total (USD 
Equivalent) (9)     

$22,062,670.32 $149,134.92 $341,245.81 $22,553,051.05 
$681.32   

(1)  Operating Loan balance as at Jul 30/19; subject to change as the account fluctuates daily 
(2)  TD US Dollar Base Rate = 6.00% 
(3)  TD Prime Rate = 3.95% 
(4)  As per Forbearance Agreement dated Mar 21/19 
(5)  As per Expression of Interest dated May 22/19 
(6)  Deloitte's WIP is CDN$35,000 up to 
Jul 26/19        
(7)  Invoices from Nov 1/18 to Jul 15/19 total CDN$266,705.27 + WIP of CDN$39,096.87 for Jul/19 
(8)  Invoice dated Jul 15/19 for legal work on behalf of the Bank related to the FGI refinancing 
(9)  USD/CAD Rate of 1.309550 as at Jun 30/19 
 

 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



 

 
40903441.8 

SCHEDULE E 
FINANCIAL FORECASTS 

See attached. 
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CONSOLIDATED CASH FLOW  WITHOUT CHINA

23-Jul-19

7/31/2019 15:59 Week 1 Week 2 Week 3 Week 4 Week 5 Week 6 Week 7 Week 8 Week 9 Week 10 Week 11 Week 12 Week 13 V

19-Jul-2019 26-Jul-2019 2-Aug-2019 9-Aug-2019 16-Aug-2019 23-Aug-2019 30-Aug-2019 6-Sep-2019 13-Sep-2019 20-Sep-2019 27-Sep-2019 4-Oct-2019 11-Oct-2019 TOTAL

1. CASH ON HAND

[Beginning of month] (15,786,839) (16,348,713) (16,868,275) (16,425,935) (16,643,051) (17,158,204) (17,536,021) (17,452,185) (17,460,741) (17,587,536) (17,397,305) (16,951,349) (17,400,325)

2. CASH RECEIPTS

(b) Collections from Credit Accounts (AR) - KPI 236,969                  324,031                  346,336                  324,025                  349,855                  246,463                  197,268                  350,222                  235,558                  402,346                  316,987                  278,850                  280,654                  3,889,564        

(b) Collections from Credit Accounts (AR)-KPI - Tooling -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(b) Collections from Credit Accounts (AR) - CERTUS 530,698                  584,261                  1,111,364              604,839                  625,772                  780,797                  881,602                  747,076                  687,005                  939,054                  1,148,580              885,157                  570,223                  10,096,428      

(b) Collections from Credit Accounts (AR) - CERTUS - Tooling -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(b) Collections from Credit Accounts (AR) - EUROPE 342,237                  236,642                  205,727                  301,467                  219,183                  167,035                  179,780                  370,470                  291,082                  214,501                  214,501                  234,451                  214,501                  3,191,576        

(b) Collections from Credit Accounts (AR) - CAM - Tooling -                          -                          -                          -                          -                          -                          142,700                  -                          -                          125,979                  -                          -                          -                          268,679            

(b) Collections from Credit Accounts (AR) - CAM 310,983                  387,901                  253,798                  322,409                  285,251                  309,061                  559,771                  279,949                  243,416                  185,762                  516,296                  350,927                  394,735                  4,400,258        

(b) Collections from Credit Accounts (AR) - CAI CHINA -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(bb) Interco Trafsfer -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(c) Loan or Other Cash Injection: VAT -                          79,896                    156,248                  -                          73,906                    105,458                  196,720                  -                          -                          125,000                  48,301                    -                          125,000                  910,529            
3. TOTAL CASH RECEIPTS

     [2a + 2b + 2c=3] 1,420,887              1,612,731              2,073,472              1,552,740              1,553,967              1,608,814              2,157,841              1,747,717              1,457,061              1,992,642              2,244,664              1,749,385              1,585,113              22,757,034      
4. TOTAL CASH AVAILABLE

     [Before cash out] (1 + 3) (14,365,952) (14,735,982) (14,794,803) (14,873,195) (15,089,084) (15,549,390) (15,378,180) (15,704,468) (16,003,680) (15,594,894) (15,152,641) (15,201,965) (15,815,212)

5. CASH PAID OUT

Purchases (Parts, Tooling, prototype parts) -                    

(a) Purchases - KPI 458,462                  207,759                  33,775                    254,392                  171,486                  241,080                  165,340                  179,432                  185,779                  240,525                  192,966                  214,613                  209,497                  2,755,106        

(ab) Purchases - CERTUS 656,976                  295,979                  322,078                  273,232                  266,174                  264,826                  326,091                  134,547                  76,497                    261,449                  330,188                  234,772                  133,228                  3,576,037        

(ac) Purchases - CERTUS GMBH -                          323,221                  160,665                  120,024                  220,543                  110,844                  162,865                  169,100                  229,047                  163,155                  167,715                  198,868                  160,875                  2,186,923        

(ad) Purchases - CERTUS CAM/CAI 65,910                    206,469                  161,691                  84,968                    242,584                  333,046                  161,357                  121,067                  110,325                  190,032                  192,032                  218,599                  218,599                  2,306,679        

(ad)  Purchases  - CERTUS - CAM 200,000                  150,000                  125,000                  150,000                  150,000                  150,000                  250,000                  250,000                  200,000                  150,000                  150,000                  150,000                  150,000                  2,225,000        

(ae) Purchases - CERTUS CHINA -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(b) Gross Wages (excludes withdrawals) 309,812                  298,029                  142,210                  280,610                  216,707                  272,972                  154,541                  286,115                  239,331                  347,312                  156,330                  288,747                  239,331                  3,232,046        

(c) Payroll Expenses (Taxes, etc.) -                          9,154                      -                          24,900                    -                          7,500                      9,154                      24,900                    -                          7,500                      9,154                      24,900                    -                          117,161            

(d) Outside Services ( Mainly Sutrac Payments to Café/Tpt) -                          18,407                    26,150                    17,601                    23,172                    25,809                    19,456                    20,561                    24,967                    19,193                    20,298                    20,561                    24,967                    261,142            

(e) Supplies (Office and operating) -                          3,625                      11,490                    4,625                      4,625                      6,490                      4,625                      6,490                      4,625                      4,625                      6,490                      4,625                      6,490                      68,825              

(g) Tooling cash out - CAM -                          -                          -                          -                          24,721                    -                          144,715                  -                          -                          -                          51,188                    -                          47,503                    268,127            

(g) Auto Lease -                          -                          -                          9,500                      2,205                      -                          -                          9,500                      2,205                      -                          -                          9,500                      2,205                      35,115              

(h) Travel -                          -                          5,700                      27,500                    -                          -                          -                          33,200                    -                          -                          -                          33,200                    -                          99,600              

(i) Accounting and Legal -                          5,920                      17,656                    20,770                    13,070                    42,016                    8,752                      8,752                      23,752                    8,752                      3,070                      3,070                      3,070                      158,649            

(j) Rent -                          37,021                    2,966                      -                          104,293                  22,590                    15,300                    2,966                      104,293                  -                          37,890                    2,966                      104,293                  434,578            

(k) Telephone 2,889                      -                          1,425                      -                          -                          3,500                      -                          1,425                      3,500                      -                          -                          1,425                      -                          14,164              

(l) Utilities-cam -                          18,727                    -                          132,745                  43,358                    -                          -                          154,648                  50,726                    -                          -                          154,648                  50,726                    605,578            

(m) Insurance -                          4,430                      9,511                      5,995                      1,756                      26,830                    16,500                    -                          1,756                      -                          26,830                    -                          1,756                      95,364              

(n) Taxes (Duties,VAT, Corp Taxes etc.) 32,000                    47,500                    25,668                    17,500                    47,464                    17,500                    22,700                    17,500                    51,960                    17,500                    142,500                  22,700                    30,610                    493,102            

(p) Other Expenses - Travel -                          -                          6,000                      6,000                      6,000                      14,586                    6,000                      -                          -                          14,586                    -                          -                          -                          53,173              
Freight/Warehouse/Custom Duty 62,966                    181,863                  152,073                  129,953                  210,277                  128,184                  122,361                  118,440                  130,842                  171,652                  130,685                  135,947                  125,194                  1,800,437        

   Expedited Freight -                          3,375                      3,375                      29,525                    51,375                    3,375                      3,375                      3,375                      3,375                      3,375                      3,375                      3,375                      3,375                      114,650            

Quality Charges -                          31,763                    36,373                    18,071                    38,071                    18,071                    18,071                    17,755                    17,755                    17,755                    18,895                    20,375                    20,375                    273,329            

(q) Miscellaneous - 80,232                    67,237                    67,237                    570                         88,147                    570                         570                         67,237                    570                         88,109                    570                         67,237                    570                         528,855            

(r) Subtotal 1,869,247              1,910,478              1,311,041              1,608,482              1,926,028              1,689,791              1,611,771              1,627,009              1,461,304              1,705,522              1,640,176              1,810,127              1,532,665              21,703,640      

(s) Loan Principal Payment 16,730                    -                          71,323                    7,075                      16,730                    -                          214,180                  7,075                      20,307                    -                          71,323                    142,857                  7,075                      574,675            

(ss) Interest on Term Loan/Credit Line/Cap. Lease 11,400                    28,304                    121,979                  19,301                    -                          19,056                    121,979                  -                          -                          -                          -                          152,435                  -                          474,453            

(t) Capital Purchases 39,021                    186,767                  85,274                    62,832                    72,272                    46,443                    58,499                    45,295                    58,609                    44,995                    48,572                    54,305                    30,834                    833,718            

(tt) Outstanding Cheques -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    

(u)Refinancing Expenses 46,364                    6,745                      41,515                    72,167                    54,091                    231,342                  67,576                    76,894                    43,636                    51,894                    38,636                    38,636                    -                          769,496            

(v) Others -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                          -                    
6. TOTAL CASH PAID OUT

     [Total 5a thru 5w] 1,982,761 2,132,293 1,631,133 1,769,856 2,069,120 1,986,631 2,074,005 1,756,273 1,583,856 1,802,411 1,798,708 2,198,361 1,570,574 24,355,982      

NET CASH FOR THE WEEK (561,874) (519,562) 442,340 (217,116) (515,153) (377,817) 83,837 (8,556) (126,795) 190,230 445,956 (448,976) 14,538 (1,598,948)       
7. CASH POSITION

     [End of month]  (4 minus 6) (16,348,713) (16,868,275) (16,425,935) (16,643,051) (17,158,204) (17,536,021) (17,452,185) (17,460,741) (17,587,536) (17,397,305) (16,951,349) (17,400,325) (17,385,787)

(0)                             0                              (0)                             (0)                             (0)                             (0)                             0                              (0)                             (0)                             (0)                             (0)                             (0)                             (0)                             

Borrowing Base 17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            17,600,000            

Avaliability 1,251,287              731,725                 1,174,065              956,949                 441,796                 63,979                    147,815                 139,259                 12,464                    202,695                 648,651                 199,675                 214,213                 

Min Cash Required for CAM, CAE and CAI CH* 300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  300,000                  

Cash Position For Toronto LOC (16,648,713) (17,168,275) (16,725,935) (16,943,051) (17,458,204) (17,836,021) (17,752,185) (17,760,741) (17,887,536) (17,697,305) (17,251,349) (17,700,325) (17,685,787)
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SCHEDULE F 
WIND-DOWN PLAN 

 
Subject to Section 22 and 23, each member of the Certus Automotive Group, Rob and Jim will 
cause all of the items in this Schedule F to be provided to the Bank and the Bank’s Advisor . 
Subject to Section 22 and 23, it  will be an Event of Default under the terms of the Agreement if 
the Bank’s Advisor identifies any lack of cooperation or diligence concerning the preparation 
and/or delivery of any of any of the items provided for in this Schedule F at any time during the 
Forbearance Period – notwithstanding that the item(s) in question may not be due, in their final 
form, until a subsequent date as identified below in this Schedule F.  

I.  WIND-DOWN PLAN 

In connection with the Wind-Down Plan, each member of the Certus Automotive Group, Rob 
and Jim each agree to provide the following material to the Bank’s Advisor (on a consolidated 
basis, unless specifically identified as being on an entity by entity basis): 

1. Monthly Balance Sheet and P&L for each entity up to June 2019; 

2. Updated FY2019 and Variance analysis; FY2020 forecasts for each entity 

3. CAPEX – committed and forecast for FY2020; 

4. Updated listing of platforms and customer for each entity; Pending PPAP approvals for 
each entity; Mold inventory for each entity; 

5. Supplier payables by platform (with the exception of Mexico, which cannot be by 
platform); 

6. Detailed current FTQ Downtime Report; 

7. HST statements of accounts for all accounts as at the last report, including proof of 
payment or receipt of payment;  

8. Payroll summary from the payroll provider, for each entity and CRA source deductions 
statements of account for each entity. 

9. Certus Automotive Group will also work with the Bank’s Advisor to design a 
comprehensive data room with respect to each entity within the Certus Automotive 
Group. 

II. ADDITIONAL MATTERS 

10. In connection with the immediate cash flow requirements of the Certus Automotive 
Group, the Certus Automotive Group will provide: 

(a) all supplier and payroll information 

(b) updated Bank borrowing base calculations 
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The completed information contemplated in this section 10 will be provided by no later 
than the 9th day of August, 2019 

11. In connection with the most recent financial statements of the Certus Automotive Group, 
the Certus Automotive Group will provide: 

(a) updated (i) Accounts receivable (ii) accounts payable and (iii) inventory listings 

(b) updated Fiscal Year 2020 Forecast, organized by entity (including first quarter 
actual results and forecasts) 

The completed information contemplated in this section 11 will be provided by no later 
than the 16th day of August, 2019 

12. In connection with the Duff and Phelps sales process with respect to the Certus 
Automotive Group: 

(a) an update as to the status of this process 

(b) an update as to the prospects identified in this process 

(c) an update as to the status of the data room with respect to this process 

The information contemplated in this section 12 will be provided by no later than the 30th 
day of August, 2019 

13. The Certus Automotive Group will meet with the Bank’s Advisor by no later than the 
30th day of August, 2019 to discuss the possibility of identifying and engaging a Chief 
Restructuring Officer of the Certus Automotive Group.  
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This is Exhibit “K” referred to in the affidavit

of JEFFREY SWAN, SWORN BEFORE ME

this ______________________________.

____________________________________________
A COMMISSIONER FOR TAKING AFFIDAVITS
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FORBEARANCE AGREEMENT  
THIRD AMENDING AGREEMENT 

THIS AGREEMENT is made this 15 day of November, 2019. 

AMONG: 

THE TORONTO-DOMINION BANK 

(hereinafter sometimes called the “Bank”) 

OF THE FIRST PART 

- and -

CERTUS AUTOMOTIVE INC., a company incorporated under 
the laws of Ontario  

(hereinafter sometimes called “Certus Canada”) 

OF THE SECOND PART 

- and -

KEEN POINT INTERNATIONAL INC., a company 
incorporated under the laws of Ontario  

(hereinafter sometimes called “KPI Canada”) 

OF THE THIRD PART 

- and -

KEEN POINT INTERNATIONAL, INC., a company 
incorporated under the laws of Michigan 

(hereinafter sometimes called “KPI Michigan”) 

OF THE FOURTH PART 

- and -

R.I.M. MANAGEMENT CO., a company incorporated under the
laws of Michigan

(hereinafter sometimes called “RIM”) 

OF THE FIFTH PART 
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- and – 

 

CERTUS AUTOMOTIVE, S. de R.L. de C.V., a company 
incorporated under the laws of Mexico  

(hereinafter sometimes called “Certus Mexico”) 

OF THE SIXTH PART 

- and - 

CERTUS AUTOMOTIVE, INC., a company incorporated under 
the laws of Michigan 

(hereinafter sometimes called “Certus US”) 

OF THE SEVENTH PART 

- and - 

CERTUS AUTOMOTIVE SHENZHEN CO. LTD., a company 
incorporated under the laws of China  

(hereinafter sometimes called “Certus China”) 

OF THE EIGHTH PART 

- and - 

CERTUS AUTOMOTIVE, (HK) LIMITED, a  
company incorporated under the Laws of Hong Kong 
 
(hereinafter sometimes called “Certus Hong Kong”) 

OF THE NINTH PART 

- and - 

CERTUS AUTOMOTIVE (EUROPE) GmbH, a company 
incorporated under the laws of Germany 

(hereinafter sometimes called “Certus Europe”) 

OF THE TENTH PART 

- and - 

KORP CO., a company incorporated under the laws of Michigan 
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(hereinafter sometimes called “KC”) 

OF THE ELEVENTH PART 

- and - 

KORP CO. II, a company incorporated under the laws of 
Michigan 

(hereinafter sometimes called “KCII”) 

OF THE TWELFTH PART 

- and - 

R MOLLENHAUER HOLDINGS I INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “RMH Inc.” and together with 
Certus Europe, Certus Canada, KPI Canada, KPI Michigan, RIM, 
Certus Mexico, Certus US, Certus China, Certus Hong Kong, KC 
and KCII are sometimes referred to collectively as the “Certus 
Automotive Group” and individually as members of the Certus 
Automotive Group) 

OF THE THIRTEENTH PART 

- and - 

ROB MOLLENHAUER, of the City of Toronto, Ontario 

(hereinafter sometimes called “Rob”) 

OF THE FOURTEENTH PART 

- and - 

MICHAEL JAMES PROKOPETZ, of the City of Clarkston, 
Michigan 

(hereinafter sometimes called “Jim”) 

OF THE FIFTEENTH PART 

 

WHEREAS: 

A. By a Forbearance Agreement dated March 21, 2019 (the “Original Forbearance 
Agreement”) as amended by an Amending Agreement dated April 2, 2019 (the “First 
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Amending Agreement”) and an Amending Agreement dated August 1, 2019 (the 
“Second Amending Agreement”) (such Original Forbearance Agreement, as amended 
by the First Amending Agreement and the Second Amending Agreement, and as may be 
further amended, restated, supplemented from time to time (including pursuant to this 
Amending Agreement, as defined in Recital C below), collectively, the "Forbearance 
Agreement"), the Bank, each member of the Certus Automotive Group, Rob and Jim, 
agreed to a forbearance arrangement, the terms and conditions of which are set out in the 
Forbearance Agreement. 

B. The Bank, each member of the Certus Automotive Group, Rob and Jim each hereby 
agree and acknowledge that going forward the Forbearance Agreement shall be referred 
to as and called either the “Agreement” or the “Forbearance Agreement”. 

C. The Bank, each member of the Certus Automotive Group, Rob and Jim, are desirous of 
further amending the Forbearance Agreement and have agreed to enter into this Third  
Amending Agreement (the “Amending Agreement”). 

D. The Certus Automotive Group failed to provide the Bank with a signed binding FGI 
Commitment Letter on or before August 13, 2019 as contemplated in the Forbearance 
Agreement, which constitutes an Event of Default and a breach under the Forbearance 
Agreement (“Breach #1”). 

E. The Certus Automotive Group failed to complete the FGI Loan Arrangement on or 
before the FGI Closing Date, which constitutes an Event of Default and a further breach 
under the Forbearance Agreement (“Breach #2”). 

F. The Certus Automotive Group did not make the FGI Repayment on the FGI Closing 
Date, which constitutes an Event of Default and a further breach under the Forbearance 
Agreement (“Breach #3”). 

G. As a result of not completing the FGI Loan Arrangement on the FGI Closing Date, Certus 
Automotive Group did not begin to repay the Remaining Obligations in accordance with 
the Term Sheet (as such term is defined in the Second Amending Agreement), which 
constitutes an Event of Default and a further breach under the Forbearance Agreement 
(“Breach #4”, and together with Breach #1, Breach #2 and Breach #3, the “Breaches”). 

H. The Bank is in a position to enforce the Existing Security and the Additional Security and 
pursue all rights and remedies it may have in connection with respect to each of the 
members of the Certus Automotive Group, as it deems appropriate, including without 
limitation, by way of the appointment of a receiver and manager. 

I. In accordance with the Forbearance Agreement each of the Certus Automotive Group, 
Rob and Jim jointly and severally agreed, among other things, that the Bank’s Advisor 
shall prepare the Wind-Down Plan. 

J. Notwithstanding Recital I above, pursuant to Section 22 of the Second Amending 
Agreement, the Wind-Down Plan would only be held in abeyance during the period 
when the FGI Loan Arrangements are being pursued in accordance with the terms of the 
Forbearance Agreement, provided that: 
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(a) the FGI Loan Arrangements is completed in accordance with the FGI 
Commitment Letter on or before the FGI Closing Date (or such other date 
agreed to by the Bank in its sole discretion); and 

(b) an Event of Default (unless waived by the Bank) has not occurred that is 
continuing. 

K. The FGI Loan Arrangements was not completed in accordance with the FGI 
Commitment Letter on or before the FGI Closing Date and the Breaches constitute 
Events of Default. Accordingly, each of the Certus Automotive Group, Rob and Jim 
jointly and severally agree that the Bank is entitled to exercise its right under the 
Forbearance Agreement to have the Bank’s Advisor prepare the Wind-Down Plan. 

L. On October 2, 2019, Rob Mollenhauer of the Certus Automotive Group wrote to the 
Bank and advised that the Banco Mexico waiver has been obtained and suggested an 
early November 2019 closing date for the  FGI Loan Arrangement, stating, in part, as 
follows: 

 
From: Rob Mollenhauer <rmoll@certusauto.com>  
Sent: Wednesday, October 2, 2019 11:18 AM 
To: 'Swan, Jeffrey (jeff.swan@td.com)' <jeff.swan@td.com>; Tessa 
Payne <tbitner@fgiww.com> 
Cc: Phongsivorabouth, Richard <Richard.Phongsivorabouth@td.com>; 
Neal Shah <nshah@certusauto.com> 
Subject: Proposed Refinancing Date 

Hi Jeff and Tessa, 

Now that we have the Bancomext waiver, I would like to get a target 
closing date for our refinancing. Tessa has confirmed that we will be able 
to get their field work completed and their internal approvals by early 
November so I suggest a closing date of 11/18 or 19. Does this date work 
for both parties?  

M. Each of the members of the Certus Automotive Group has confirmed to the Bank that 
FGI is prepared to complete the FGI Loan Arrangement and in connection therewith 
complete the FGI Repayment and the operating credit facility with the Bank as well as 
the 2019 Temporary Bulge Facility will be permanently terminated. In particular, the 
Certus Automotive Group shall obtain and deliver to the Bank a binding FGI 
commitment letter, to the satisfaction of the Bank, by no later than November 14, 2019, 
which sets out the terms and conditions in connection with the FGI Loan Arrangement. 
In accordance with such FGI commitment letter, the FGI Loan Arrangement is 
anticipated to close on or before November 15, 2019 (the “New FGI Closing Date”). For 
greater certainty, it is expressly confirmed and agreed by each of the members of the 
Certus Automotive Group that, without limitation, on the closing of this new FGI 
transaction the operating credit facility with the Bank will be permanently terminated.  

N. Provided that: 
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(a) the FGI Repayment is made by no later than the New FGI Closing Date 
(or such other date agreed to by the Bank in its sole discretion), such that 
the Remaining Obligations of the Certus Automotive Group to the Bank 
will not be more than US$15,000,000 (or its CDN$ equivalent) in the 
aggregate; and 

(b) EDC has confirmed to the Bank that it guarantees the Remaining 
Obligations of the Certus Automotive, Rob and Jim to the Bank up to  an 
amount of no less than CDN$10,000,000 (or its US$ equivalent), on terms 
satisfactory to the Bank, 

then, notwithstanding Section 16 of the Original Forbearance Agreement, the Bank is 
prepared to allow the Certus Automotive Group, Rob and Jim to repay the balance of the 
Remaining Obligations over twelve months from the date of drawdown (the “Repayment 
Expiry Date”) (amortized over one hundred and twenty (120) months from the date of 
drawdown) in accordance with the Term Sheet and an amending letter agreement 
executed in connection therewith (the “Amending Letter Agreement”), subject to the 
balance of the terms of the Forbearance Agreement (which includes this Amending 
Agreement in accordance with Recital A and Section 4), including acceleration of the 
Obligations (which includes, for greater certainty, the Remaining Obligations) in an 
Event of Default. 

O. The Certus Automotive Group has prepared or shall prepare financial forecasts for the 
period from the week of November 1, 2019 through to the week of March 31, 2021, a 
copy of which forecasts shall be attached hereto as Schedule A (the “Financial 
Forecasts”) within five (5) business days of the execution of this Amending Agreement.  
Among other things, the Financial Forecasts shall include the following: 

(a) the closing of the FGI Loan Arrangement on the New FGI Closing Date; 
and 

(b) the FGI Repayment is made to the Bank by no later than the New FGI 
Closing Date (or such other date agreed to by the Bank as evidenced in 
writing), such that the only Obligations of the Certus Automotive Group to 
the Bank are the Remaining Obligations.  

P. The Certus Automotive Group, Rob and Jim have each requested that the Bank forbear 
from exercising its Enforcement Rights.  

Q. The Certus Automotive Group, Rob and Jim, as applicable, have each agreed to observe 
all of the provisions of this Agreement. 

R. The Certus Automotive Group, Rob and Jim have requested, and the Bank hereby agrees, 
subject to the terms and conditions herein, to: (i) tolerate the Breaches; (ii) tolerate the 
failure of the Certus Automotive Group to complete the FGI Loan Arrangement and FGI 
Repayment transaction; (iii)  refrain from pursuing any of its remedies available under 
the Forbearance Agreement or elsewhere, including its rights in respect to the Wind-
Down Plan; and (iv) to amend and supplement certain provisions of the Forbearance 
Agreement. 
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NOW THEREFORE, this Agreement witnesses that in consideration of the mutual 
promises, covenants and agreements contained in the Forbearance Agreement and herein 
contained, and the sum of $10.00 and other good valuable consideration the receipt and 
sufficiency of which are hereby acknowledged by each of the parties, the parties hereto agree 
each as follows: 
 
AGREEMENTS, COVENANTS, REPRESENTATIONS AND WARRANTIES 
 
1. Each of the capitalized terms used in this Amending Agreement, except where 

specifically otherwise defined in this Amending Agreement, shall have the same meaning 
as set out in the Forbearance Agreement. 

2. All facts as set out in the recitals to this Amending Agreement are true and accurate in all 
respects, including for greater certainty the facts regarding the Breaches, and the parties 
hereto acknowledge that the recitals form an integral part of this Amending Agreement. 

3. All terms and conditions and all recitals, covenants, representations, warranties, releases 
and undertakings provided for in the Forbearance Agreement are hereby affirmed, 
confirmed and agreed to, with effect as of the date of this Amending Agreement, save 
only to the extent, if any, to which the provisions of the Forbearance Agreement are 
amended or supplemented by the provisions of this Amending Agreement and provided 
that in the event of any express conflict between the provisions of this Amending 
Agreement and the provisions of the Forbearance Agreement, the provisions of this 
Amending Agreement shall govern to the extent necessary only to resolve such conflict. 
The expression “herein” and similar expressions used in this Amending Agreement shall 
mean the Forbearance Agreement as amended and supplemented by this Amending 
Agreement. References in the Forbearance Agreement to “this Agreement” and similar 
expressions shall mean the Forbearance Agreement as amended and supplemented by this 
Amending Agreement. 

4. Nothing contained in this Amending Agreement shall have the effect of changing the 
nature of any of the Obligations from the Certus Automotive Group or the obligations of 
Rob and Jim in connection with their respective Existing Security, Additional Security 
and Existing Guarantees and Additional Guarantees nor of obligating the Bank to extend 
the Forbearance Period other than as expressly provided for herein. 

5. None of the Certus Automotive Group, Rob or Jim dispute their respective liability to 
repay the Obligations, including the Loans and/or the amounts they have guaranteed, on 
any basis whatsoever and each member of Certus Automotive Group, Rob and Jim jointly 
and severally acknowledge and agree that: 

(a) they have no claims for set-off, counterclaim or damages on any basis 
whatsoever against the Bank or any of its directors, officers, employees, 
representative or agents; and 

(b) for value received waive any argument or defence that the failure of the 
Bank to take immediate steps to demand payment of its Loans, or to take 
any steps to exercise its rights as a result of the Breach constitutes a 
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waiver of any rights the Bank may have arising out of the Breach or any 
breach of the same covenant at any other time. 

6. The Bank hereby expressly reserves all rights and remedies to which it is entitled under 
the Forbearance Agreement and at law, including, for greater certainty, its rights in 
respect to the Wind-Down Plan. 

7. Recital S of the Original Forbearance Agreement shall be amended by replacing the date 
of “October 31, 2019” with the date of “November 15, 2019”. 

8. Recital V of the Original Forbearance Agreement shall be amended by replacing the date 
of “October 31, 2019” with the date of “November 15, 2019”. 

9. Section 16 of the Original Forbearance Agreement shall be amended by replacing the 
date of “1st of May 2019” with the date of “15th of November 2019”. 

10. Provided that there has been no Event of Default (other than the Breaches), then the Bank 
agrees to enter into discussions with the Borrowers to consider suitable terms and 
conditions for loan arrangements beyond the expiry of the Forbearance Period, including 
the consideration of the conditions as to additional equity and/or security for the 
Obligations, provided that nothing whatsoever in this Section 10 shall be construed as an 
obligation or a commitment on the part of the Bank to enter into any such arrangements. 

11. Each of the Certus Automotive Group, Rob and Jim jointly and severally agree that, other 
than as expressly provided herein, the execution of the Amending Letter Agreement shall 
not in any way: a) alter the terms of the Forbearance Agreement; b) change the nature of 
any of the Obligations from the Certus Automotive Group; c) change the obligations of 
Rob and Jim in connection with their respective Existing Security, Additional Security 
and Existing Guarantees and Additional Guarantees; or d) obligate the Bank to extend the 
Forbearance Period other than as expressly provided for herein. 

12. Each of the members of the Certus Automotive Group shall carry out their business in 
compliance with the Financial Forecasts. 

13. As of the date of this Amending Agreement, the aggregate principal amount of the 
Borrowers’ Obligations to the Bank are the amounts as set out in Schedule B hereto, and 
such amounts remain due and owing in full to the Bank. 

14. As consideration for the Bank entering into this Amending Agreement, each member of 
the Certus Automotive Group jointly and severally agrees to pay to the Bank an 
amendment fee in the aggregate amount of CDN$100,000, which fee is fully earned at 
the time of execution of this Amending Agreement and such fee, for greater certainty, is 
included in Schedule A hereto. Such fee will be paid in equal consecutive instalments 
over an eight (8) week period payable on the first business day of each week, and the first 
such instalment shall commence on the earlier of: a) the first business day of the week 
immediately following the New FGI Closing Date; and b) the first business day of the 
week immediately following the date that the FGI Loan Arrangement is either placed on 
hold or terminated. 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



- 9 - 

  

15. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree with the Bank that they will continue to adhere to the provisions of 
the Forbearance Agreement, as applicable. 

16. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree to promptly provide, as determined by the Bank in its sole discretion, 
acting reasonably, to the Bank and its Advisor all information pertaining to the business 
of the Certus Automotive Group, the Existing Security, the Additional Security, the 
Existing Guarantees and Additional Guarantees, or any additional information related 
thereto as the Bank or its Advisor may reasonably request from to time to time. 

17. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree that they will promptly respond to all reasonable requests for 
information concerning each member of the Certus Automotive Group from the Bank’s 
Advisor. 

18. Notwithstanding anything stated herein or in the Forbearance Agreement, as amended 
from time to time, the Wind-Down Plan shall be held in abeyance during the period when 
the FGI Loan Arrangements are being pursued in accordance with the terms hereof 
provided that: 

(a) the FGI Loan Arrangements is completed in accordance with the FGI 
Commitment Letter on or before the New FGI Closing Date (or such other 
date agreed to by the Bank in its sole discretion); and  

(b) an Event of Default (unless waived by the Bank) has not occurred that is 
continuing. 

PAYMENT OF LEGAL FEES 

19. It is acknowledged by the parties hereto that as of the date hereof  the Certus Automotive 
Group has paid the following invoices of the Bank’s legal fees and expenses  (the “Paid 
Legal Invoices”) incurred: 

Invoice  Invoice Date Total Amount 
Owing 

Total Amount Paid 

3263746 November 30, 2018 $18,484.54 $18,484.54 

3283408 December 31, 2018 $35,420.98 $35,420.98 

3295830 January 31, 2019 $25,937.74 $25,937.74 

3306907 February 28, 2019 $59,234.60 $59,234.60 

3319801 March 31, 2019 $34,150.04 $34,150.04 

3342142 May 31, 2019 $29,751.77 $29,751.77 
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20. Each of the members of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledges and agrees that it has received and reviewed copies of the following 
invoices of the Bank’s legal fees and expenses incurred (the “Legal Fee Invoices”): 

Invoice  Invoice Date Total 
Amount 
Owing 

Amount 
Paid 

Total Amount that 
Remains Owing and 
Outstanding  

3330412 April 30, 2019 $38,777.46 $15,000.00 $23,777.46 

3358886 July 15, 2019 $24,948.14 $0 $24,948.14 

3367931 July 31, 2019 $39,422.31 $0 $39,422.31 

3378656 August 31, 2019 $16,992.94 $0 $16,992.94 

3385653 September 30, 2019 $2,456.62 $0 $2,456.62 

3400068 October 31, 2019 $8,081.76 $0 $8,081.76 

 

Each of the members of the Certus Automotive Group, Rob and Jim further jointly and 
severally acknowledges and agrees that the amounts set out in the Legal Fee Invoices are 
fully due and owing to the Bank as part of the Borrower’s Obligations, and the aggregate 
amount of the Legal Fee Invoices is set out in Schedule B attached hereto.  

21. It is acknowledged that the Legal Fee Invoices will be paid in equal consecutive 
instalments over an eight (8) week period payable on the first business day of each week, 
and the first such instalment shall commence on the earlier of: a) first business day of the 
week immediately following the New FGI Closing Date; and b) first business day of the 
week immediately following the date of the FGI Loan Arrangement is placed hold or 
terminated. 

22. For greater certainty, each of the members of the Certus Automotive Group, Rob and Jim 
further jointly and severally acknowledges and agrees that the Bank’s legal fees and 
expenses as set out above in the  summary of the Paid Legal Invoices and Legal Fee 
Invoices are non-exhaustive, and each of the members of the Certus Automotive Group, 
Rob and Jim further jointly and severally acknowledges and agrees they are liable to pay 
any and all of the Bank’s legal fees and expenses that are not included in the Paid Legal 
Invoices and Legal Fee Invoices as part of the Borrower’s Obligations in accordance with 
the balance of the Forbearance Agreement. 

GENERAL 

23. This Amending Agreement, and the covenants and conditions to be performed on the part 
of the Bank, are subject to the Bank obtaining the approval of EDC to this Amending 
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Agreement by no later than November 15, 2019 (which condition is for the sole benefit of 
the Bank and may be waived by it). 

24. Each of members of Certus Automotive Group members, Rob and Jim hereby authorizes 
and consents to the Bank and its legal counsel providing a copy of the Forbearance 
Agreement, including this Amending Agreement, to FGI Worldwide LLC  

25. This Amending Agreement shall be binding upon the parties hereto and each of their 
respective successors and assigns. 

26. Time will, in all respects, be of the essence in this Amending Agreement and no 
extension of time or variation of any term of this Amending Agreement will operate as a 
waiver of this provision. 

27. This Amending Agreement shall be construed and enforced in accordance with the laws 
of the Province of Ontario and the laws of Canada applicable therein and shall be treated 
in all respects as an Ontario contract. 

28. This Amending Agreement (and which incorporates the Forbearance Agreement as 
referred to above) constitutes the entire agreement of the parties with respect to the 
subject matter hereof and may not be amended or modified except by written consent 
signed by all parties. 

29. Each of the Certus Automotive Group, Rob and Jim hereby acknowledges they have 
reviewed this Amending Agreement in its entirety with their legal counsel prior to 
executing this Amending Agreement. 

30. This Amending Agreement may be executed in counterparts, each of which shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement.  Transmission by facsimile or electronic transmission in PDF format of an 
executed copy of this Amending Agreement shall be deemed to and constitute due and 
sufficient delivery of such counterpart. 

 [Signature pages to follow] 
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SCHEDULE A 
FINANCIAL FORECASTS 
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Borrower:  

Facility Type Loan Number Currency Principal Interest   Fees Total Per Diem Rate Per Annum

Operating Loan (1) 7312182-1728 USD $17,049,456.26 $43,912.97 $0.00 $17,093,369.23 n/a US Base Rate (2) + 1.50%
Term Loan 9233741-08-1728 CAD $1,861,893.75 $42,420.57 $0.00 $1,904,314.32 $252.50 Prime Rate (3) + 1.00%
Term Loan 9233741-10-1728 CAD $886,009.00 $20,306.60 $0.00 $906,315.60 $120.16 Prime Rate (3) + 1.00%
Term Loan 9233741-11-1728 CAD $1,392,772.80 $31,732.32 $0.00 $1,424,505.12 $188.88 Prime Rate (3) + 1.00%
Term Loan 9233741-15-1728 CAD $1,127,751.24 $27,223.61 $0.00 $1,154,974.85 $152.94 Prime Rate (3) + 1.00%
Term Loan 9233741-16-1728 CAD $1,310,606.89 $31,637.69 $0.00 $1,342,244.58 $177.74 Prime Rate (3) + 1.00%
Forbearance Fee (4) n/a CAD $0.00 $0.00 $50,000.00 $50,000.00 n/a n/a
Setup Fee (5) n/a CAD $0.00 $0.00 $50,000.00 $50,000.00 n/a n/a
Legal Fees (6) n/a CAD $0.00 $0.00 $151,048.23 $151,048.23 n/a n/a
Legal Fees (7) n/a USD $0.00 $0.00 $7,656.00 $7,656.00 n/a n/a
Advisor Fees (8) n/a CAD $0.00 $0.00 $17,500.00 $17,500.00 n/a n/a

Total (CAD) $6,579,033.68 $153,320.79 $268,548.23 $7,000,902.70 $892.22

Total (USD) $17,049,456.26 $43,912.97 $7,656.00 $17,101,025.23 $0.00

Total (USD Equivalent) 
(9)

$22,044,546.75 $160,320.83 $211,549.58 $22,416,417.15 $677.41

Operating Line Only

Borrower:  

Facility Type Loan Number Currency Principal Interest   Fees / Costs Total Per Diem Rate Per Annum

Operating Loan (1) 7312182-1728 USD $17,049,456.26 $43,912.97 $0.00 $17,093,369.23 n/a US Base Rate (2) + 1.50%

Total (USD) $17,049,456.26 $43,912.97 $0.00 $17,093,369.23 $0.00

(8)  Deloitte accrued fees of CDN$8,380.08 + WIP CDN$9,119.92 up to Nov 11/19
(7)  Diaz Igareda accrued legal fees of US$7,656.00 up to Nov 15/19

(9)  Based on USD/CAD rate of 1.31710 as at Oct 31/19

(1)  Operating Loan balance as at Nov 15/19; subject to change as the account fluctuates daily
(2)  TD US Dollar Base Rate = 5.25%
(3)  TD Prime Rate = 3.95%
(4)  As per Forbearance Agreement dated Mar 21/19
(5)  As per Expression of Interest dated May 22/19
(6)  Miller Thomson LLP accrued legal fees of CDN$151,048.23 up to Nov 14/19

Statement of Indebtedness

As at:  November 15, 2019

Certus Automotive Inc.

(1)  Operating Loan balance as at Nov 15/19; subject to change as the account fluctuates daily

Statement of Indebtedness

As at:  November 15, 2019

Certus Automotive Inc.

#Internal
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(2)  TD US Dollar Base Rate = 5.25%

#Internal
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This is Exhibit “L” referred to in the affidavit

of JEFFREY SWAN, SWORN BEFORE ME

this ______________________________.

____________________________________________
A COMMISSIONER FOR TAKING AFFIDAVITS
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FORBEARANCE AGREEMENT  
FOURTH AMENDING AGREEMENT 

THIS AGREEMENT is made this 14 day of July, 2020. 

AMONG: 

THE TORONTO-DOMINION BANK 

(hereinafter sometimes called the “Bank”) 

OF THE FIRST PART 

- and - 

CERTUS AUTOMOTIVE INC., a company incorporated under 
the laws of Ontario  

(hereinafter sometimes called “Certus Canada”) 

OF THE SECOND PART 

- and - 

KEEN POINT INTERNATIONAL INC., a company 
incorporated under the laws of Ontario  

(hereinafter sometimes called “KPI Canada”) 

OF THE THIRD PART 

- and - 

KEEN POINT INTERNATIONAL, INC., a company 
incorporated under the laws of Michigan 

(hereinafter sometimes called “KPI Michigan”) 

OF THE FOURTH PART 

- and - 

R.I.M. MANAGEMENT CO., a company incorporated under the 
laws of Michigan  

(hereinafter sometimes called “RIM”) 

OF THE FIFTH PART 
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- and – 

 

CERTUS AUTOMOTIVE, S. de R.L. de C.V., a company 
incorporated under the laws of Mexico  

(hereinafter sometimes called “Certus Mexico”) 

OF THE SIXTH PART 

- and - 

CERTUS AUTOMOTIVE, INC., a company incorporated under 
the laws of Michigan 

(hereinafter sometimes called “Certus US”) 

OF THE SEVENTH PART 

- and - 

CERTUS AUTOMOTIVE SHENZHEN CO. LTD., a company 
incorporated under the laws of China  

(hereinafter sometimes called “Certus China”) 

OF THE EIGHTH PART 

- and - 

CERTUS AUTOMOTIVE, (HK) LIMITED, a  
company incorporated under the Laws of Hong Kong 
 
(hereinafter sometimes called “Certus Hong Kong”) 

OF THE NINTH PART 

- and - 

CERTUS AUTOMOTIVE (EUROPE) GmbH, a company 
incorporated under the laws of Germany 

(hereinafter sometimes called “Certus Europe”) 

OF THE TENTH PART 

 

- and - 
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KORP CO., a company incorporated under the laws of Michigan 

(hereinafter sometimes called “KC”) 

OF THE ELEVENTH PART 

- and - 

KORP CO. II, a company incorporated under the laws of 
Michigan 

(hereinafter sometimes called “KCII”) 

OF THE TWELFTH PART 

- and - 

R MOLLENHAUER HOLDINGS I INC., a company 
incorporated under the laws of Ontario 

(hereinafter sometimes called “RMH Inc.” and together with 
Certus Europe, Certus Canada, KPI Canada, KPI Michigan, RIM, 
Certus Mexico, Certus US, Certus China, Certus Hong Kong, KC 
and KCII are sometimes referred to collectively as the “Certus 
Automotive Group” and individually as members of the Certus 
Automotive Group) 

OF THE THIRTEENTH PART 

- and - 

ROB MOLLENHAUER, of the City of Toronto, Ontario 

(hereinafter sometimes called “Rob”) 

OF THE FOURTEENTH PART 

- and - 

MICHAEL JAMES PROKOPETZ, of the City of Clarkston, 
Michigan 

(hereinafter sometimes called “Jim”) 

OF THE FIFTEENTH PART 
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WHEREAS: 

A. By a Forbearance Agreement dated March 21, 2019 (the “Original Forbearance 
Agreement”) as amended by an Amending Agreement dated April 2, 2019 (the “First 
Amending Agreement”), an Amending Agreement dated August 1, 2019 (the “Second 
Amending Agreement”), an Amending Agreement dated November 15, 2019 (the 
“Third Amending Agreement”) (such Original Forbearance Agreement, as amended by 
the First Amending Agreement, the Second Amending Agreement and the Third 
Amending Agreement, and as may be further amended, restated, supplemented from time 
to time (including pursuant to this Amending Agreement, as defined in Recital C below), 
collectively, the "Forbearance Agreement"), the Bank, each member of the Certus 
Automotive Group, Rob and Jim, agreed to a forbearance arrangement, the terms and 
conditions of which are set out in the Forbearance Agreement. 

B. The Bank, each member of the Certus Automotive Group, Rob and Jim each hereby 
agree and acknowledge that going forward the Forbearance Agreement shall be referred 
to as and called either the “Agreement” or the “Forbearance Agreement”. 

C. The Bank, each member of the Certus Automotive Group, Rob and Jim, are desirous of 
further amending the Forbearance Agreement and have agreed to enter into this Fourth 
Amending Agreement (the “Amending Agreement”). 

D. The Certus Automotive Group has committed the following new defaults under the 
Forbearance Agreement and the Loan Agreements: 

(a) On or around June 5, 2020, Rob notified the Bank that the Certus 
Automotive Group intended to discontinue its going concern operations of 
its business, which constitutes an Event of Default and a breach under the 
Forbearance Agreement (“Breach 1”); 

(b) The Certus Automotive Group failed to fulfil its payment obligations due 
on or around June 15, 2020 as required in accordance with the terms and 
conditions of the Forbearance Agreement and the Loan Agreements, 
which constitutes an Event of Default and a breach under the Forbearance 
Agreement (“Breach 2”, and together with Breach 1, the “Breaches”). 

The particulars of the Breaches are more particular described in the copy of 
correspondence attached hereto as Schedule A. 

E. The Bank is in a position to enforce the Existing Security and the Additional Security and 
pursue all rights and remedies it may have in connection with respect to each of the 
members of the Certus Automotive Group, as it deems appropriate, including without 
limitation, by way of the appointment of a receiver and manager. 

F. On or around April 2020, Rob Mollenhauer of the Certus Automotive Group indicated to 
the Bank that due to an unexpected downturn in business resulting from the COVID-19 
pandemic, the members of the Certus Group were looking for relief in respect to Certus 
Automotive Group’s payment obligations under the Loan Agreements in the form of a 
payment deferral on certain payments on the Obligations. 
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G. Subject to the terms and conditions herein, and provided that the Borrowers are not at any 
time in default under the Loan Agreement or the Forbearance Agreement during the 
Monthly Payment Deferral Period (as such term is defined herein), the Bank is prepared 
to agree to defer all required monthly principal payment payments only (the “Monthly 
Payments” and each a “Monthly Payment”) of the Obligations for five (5) months, such 
that no Monthly Payment is required in June, July, August, September or October 
(inclusive) in the year 2020 (the “Monthly Payment Deferral Period”) and such 
payments and all subsequent Monthly Payments, including the final principal instalment 
of the balance of the outstanding amount of the Obligations together with interest 
thereon, shall be due and payable on the earlier of: (i) five months after the original due 
date for such Monthly Payment; and (ii) the expiry of the Forbearance Period (the 
“Monthly Payment Deferral”). For greater certainty, the Monthly Payment that was due 
and payable in June 2020 shall be due and payable in November 2020 on the same day of 
the month as the June 2020 Monthly Payment was due and the Monthly Payments shall 
continue monthly thereafter until expiry of the Forbearance Period. 

Notwithstanding anything else contained herein, for greater certainty interest on the 
outstanding principal amount of the Obligations shall continue to accrue and be due and 
payable during the Monthly Payment Deferral Period on the date on which such Monthly 
Payment would have been due but for the Monthly Payment Deferral. 

H. The Certus Automotive Group, Rob and Jim have requested that the Bank continue to 
forbear from enforcing its rights and remedies at this time and provide certain 
accommodations to the Certus Automotive Group to permit the Certus Automotive 
Group to conduct a sales process (each a “Sale Proposal”) with a view to consummating 
a purchase and sale transaction of all of the assets or all of the shares of the Certus 
Automotive Group (a “Purchase Transaction”). 

I. The Certus Automotive Group has or will retain Duff & Phelps LLP (“D&P”) to assist 
and advise the Certus Automotive Group with respect to soliciting and consummating a 
Purchase Transaction and assist with the Purchase Transaction Milestones (as defined 
below), including the professing of obtaining Sale Proposals. 

J. The Certus Automotive Group, Rob and Jim, as applicable, have each agreed to observe 
all of the provisions of this Agreement. 

K. The Certus Automotive Group, Rob and Jim have requested, and the Bank hereby agrees, 
subject to the terms and conditions herein, to: (i) tolerate the Breaches; (ii) consent to the 
Monthly Payment Deferral during the Monthly Payment Deferral Period; (iii) refrain 
from pursuing any of its remedies available under the Forbearance Agreement or 
elsewhere; and (iv) to amend and supplement certain provisions of the Forbearance 
Agreement. 

NOW THEREFORE, this Agreement witnesses that in consideration of the mutual 
promises, covenants and agreements contained in the Forbearance Agreement and herein 
contained, and the sum of $10.00 and other good valuable consideration the receipt and 
sufficiency of which are hereby acknowledged by each of the parties, the parties hereto agree 
each as follows: 
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AGREEMENTS, COVENANTS, REPRESENTATIONS AND WARRANTIES 
 
1. Each of the capitalized terms used in this Amending Agreement, except where 

specifically otherwise defined in this Amending Agreement, shall have the same meaning 
as set out in the Forbearance Agreement. 

2. All facts as set out in the recitals to this Amending Agreement are true and accurate in all 
respects, including for greater certainty the facts regarding the Breaches, and the parties 
hereto acknowledge that the recitals form an integral part of this Amending Agreement. 

3. All terms and conditions and all recitals, covenants, representations, warranties, releases 
and undertakings provided for in the Forbearance Agreement are hereby affirmed, 
confirmed and agreed to, with effect as of the date of this Amending Agreement, save 
only to the extent, if any, to which the provisions of the Forbearance Agreement are 
amended or supplemented by the provisions of this Amending Agreement and provided 
that in the event of any express conflict between the provisions of this Amending 
Agreement and the provisions of the Forbearance Agreement, the provisions of this 
Amending Agreement shall govern to the extent necessary only to resolve such conflict. 
The expression “herein” and similar expressions used in this Amending Agreement shall 
mean the Forbearance Agreement as amended and supplemented by this Amending 
Agreement. References in the Forbearance Agreement to “this Agreement” and similar 
expressions shall mean the Forbearance Agreement as amended and supplemented by this 
Amending Agreement. 

4. Nothing contained in this Amending Agreement shall have the effect of changing the 
nature of any of the Obligations from the Certus Automotive Group or the obligations of 
Rob and Jim in connection with their respective Existing Security, Additional Security 
and Existing Guarantees and Additional Guarantees nor of obligating the Bank to extend 
the Forbearance Period other than as expressly provided for herein. 

5. None of the Certus Automotive Group, Rob or Jim dispute their respective liability to 
repay the Obligations, including the Loans and/or the amounts they have guaranteed, on 
any basis whatsoever and each member of Certus Automotive Group, Rob and Jim jointly 
and severally acknowledge and agree that: 

(a) they have no claims for set-off, counterclaim or damages on any basis 
whatsoever against the Bank or any of its directors, officers, employees, 
representative or agents; and 

(b) for value received waive any argument or defence that the failure of the 
Bank to take immediate steps to demand payment of its Loans, or to take 
any steps to exercise its rights as a result of the Breaches constitutes a 
waiver of any rights the Bank may have arising out of the Breaches or any 
breach of the same covenant at any other time. 
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6. The Bank hereby expressly reserves all rights and remedies to which it is entitled under 
the Forbearance Agreement and at law, including, for greater certainty, its rights in 
respect to the Wind-Down Plan.

7. Provided that there has been no Event of Default (other than the Breaches), then the Bank 
agrees to enter into discussions with the Borrowers to consider suitable terms and 
conditions for loan arrangements beyond the expiry of the Forbearance Period, including 
the consideration of the conditions as to additional equity and/or security for the 
Obligations, provided that nothing whatsoever in this Section 7 shall be construed as an 
obligation or a commitment on the part of the Bank to enter into any such arrangements.

8. Each of the members of the Certus Automotive Group shall carry out their business in 
compliance with the Financial Forecasts.

9. As of July 13, 2020, the aggregate principal amount of the Borrowers’ Obligations 
to the Bank are the amounts as set out in Schedule B hereto, and such amounts remain 
due and owing in full to the Bank.

10. As consideration for the Bank entering into this Amending Agreement, each member of 
the Certus Automotive Group jointly and severally agrees to pay to the Bank an 
amendment fee in the aggregate amount of CDN$15,000.00, which fee is fully earned at 
the time of execution of this Amending Agreement and such fee shall be fully due and 
payable and debited from Certus Canada’s bank account with the Bank upon the 
execution and delivery of this Amending Agreement.

11. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree with the Bank that they will continue to adhere to the provisions of 
the Forbearance Agreement, as applicable.

12. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree to promptly provide, as determined by the Bank in its sole discretion, 
acting reasonably, to the Bank and its Advisor all information pertaining to the business 
of the Certus Automotive Group, the Existing Security, the Additional Security, the 
Existing Guarantees and Additional Guarantees, or any additional information related 
thereto as the Bank or its Advisor may reasonably request from to time to time.

13. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
covenant and agree that they will promptly respond to all reasonable requests for 
information concerning each member of the Certus Automotive Group from the Bank’s 
Advisor. 

DEFERRAL OF MONTHLY PRINCIPAL PAYMENTS 

14. Each member of the Certus Automotive Group, Rob and Jim jointly and severally
acknowledges and agrees that the Bank’s agreement to the Monthly Payment Deferral
and Monthly Payment Deferral Period is conditional on the Certus Automotive Group
satisfying the following milestones with respect to the Purchase Transactions on or before
the deadlines for each milestone set out below (each a “Purchase Transaction
Milestone”), each to the satisfaction of the Bank in its sole discretion, acting reasonably:
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Date to Complete Purchase 
Transaction Milestone 

Description of Purchase Transaction Milestone 

On or Before August 14, 2020 
Executed Letter of Intent, evidencing the 
resolution of the structure of the  Purchase 
Transaction 

On or Before September 11, 2020 
Executed conditional purchase agreement in 
respect to the Purchase Transaction with deposit 
and additional deposit schedule 

On or Before October 15, 2020 
Waiver of conditions in favour of the purchaser, 
non-refundable deposits in respect the Purchase 
Transaction 

On or Before October 31, 2020 Closing of transaction (including Court approval 
as may be necessary) of the Purchase Transaction. 

 

15. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledges and agrees to cooperate with the Bank’s Advisor at all times in connection 
with a Sale Process, Purchase Transaction and a Purchase Transaction Milestone. Each 
member of the Certus Automotive Group, Rob and Jim jointly and severally further 
acknowledges, covenants and agrees to adhere to the following additional requirements in 
connection with the Purchase Transaction Milestones: 

(a) Bi-Weekly update status call on the progress of the Purchase Transaction 
Milestones and more frequently if so requested in the Bank’s sole 
discretion, with D&P, the Bank and the Bank’s Advisor; 

(b) Bank’s Advisor  shall at all times have access to: a) any data room set up 
in connection with a Purchase Transaction; b) any and all communication 
responses to information requests from potential purchasers of the assets 
or shares of the Certus Automotive Group; (c) management presentations 
in respect to the Certus Automotive Group; (d) videos of any facility tours 
that are part of such management presentations or otherwise separately 
requested; and (e) and segregated results;  

(c) Each member of the Certus Automotive Group, Rob and Jim, as 
applicable,  shall comply with the terms and conditions set out in the loan 
arrangements with FGI Worldwide LLC (“FGI”) established on or around 
November 15, 2019, including all amendments to such loan arrangements 
documentation and all security and other documentation entered into in 
connection therewith (collectively, the “FGI Loan Documents”); 
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(d) Each member of the Certus Automotive Group, Rob and Jim jointly and 
severely, acknowledges, covenants and agrees to provide the Bank and its 
Advisor with: 

(i) copies of all draft agreements received from potential purchasers 
relating to any Sale Process within two (2) business days of the 
Certus Automotive Group’s receipt of same;   

(ii) proforma net working capital and other closing calculations 
(including, estimated closing income statement and balance sheet, 
backlog for the balance of the year) each week commencing one 
week from the date hereof or such other dates if so requested by 
the Bank or the Advisor in their sole discretion;  

(iii) cash flow forecasts of the Certus Automotive Group each week 
commencing one week from the date hereof and or such other 
dates if so requested by the Bank or the Advisor in their sole 
discretion; and  

(iv) such other documents and reports as the Bank or its Advisor may 
reasonably require in connection with the Purchase Transaction 
Milestones. 

16. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledge, covenant and agree that it shall be an Event of Default if any Transaction 
Purchase Milestone is not satisfied on or before the deadline set out in this Agreement. 

17. Each member of the Certus Automotive Group, Rob and Jim jointly and severally 
acknowledge and agree that they are liable to pay, among other things, all of the Bank’s 
legal fees and Advisor’s professional reasonable fees and expenses incurred in 
connection with the Purchase Transaction Milestones as part of the Obligations in 
accordance with the balance of the Forbearance Agreement.  

AMENDMENTS 
 
18. Section 16 of the Original Forbearance Agreement shall be amended by replacing the 

date of “1st of May 2019” with the date of “31 of October 2020”.  

INTERVENING EVENTS AND TERMINATION OF FORBEARANCE PERIOD 

19. This Forbearance Period shall forthwith expire on the earlier of the occurrence of any one 
of the following events: 

(a) October 31, 2020; 

(b) any member of the Certus Automotive Group, Rob and Jim defaults in the 
performance or observance of any covenant, term, agreement or condition 
of the Forbearance Agreement or the Loan Agreements, including, for 
greater certainty, if any Purchase Transaction Milestones is not satisfied 
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on or before the deadline set out in this Amendment Agreement for such 
milestone; 

(c) the consummation of a Purchase Transaction, on terms and conditions, and 
documentation satisfactory to the Bank in its sole discretion; and 

(d) any member of the Certus Automotive Group, Rob and Jim defaults in the 
performance or observance of any covenant, term, agreement or condition 
of any of the FGI Loan Documents. 

GENERAL 

20. This Amending Agreement, and the covenants and conditions to be performed on the part 
of the Bank, are subject to the Bank obtaining the approval of Export Development 
Corporation to this Amending Agreement by no later than July 16, 2020 (which condition 
is for the sole benefit of the Bank and may be waived by it). 

21. Each of members of Certus Automotive Group members, Rob and Jim hereby authorizes 
and consents to the Bank and its legal counsel providing a copy of the Forbearance 
Agreement, including this Amending Agreement, to FGI Worldwide LLC. 

22. This Amending Agreement shall be binding upon the parties hereto and each of their 
respective successors and assigns. 

23. Time will, in all respects, be of the essence in this Amending Agreement and no 
extension of time or variation of any term of this Amending Agreement will operate as a 
waiver of this provision. 

24. This Amending Agreement shall be construed and enforced in accordance with the laws 
of the Province of Ontario and the laws of Canada applicable therein and shall be treated 
in all respects as an Ontario contract. 

25. This Amending Agreement (and which incorporates the Forbearance Agreement as 
referred to above) constitutes the entire agreement of the parties with respect to the 
subject matter hereof and may not be amended or modified except by written consent 
signed by all parties. 

26. Each of the Certus Automotive Group, Rob and Jim hereby acknowledges they have 
reviewed this Amending Agreement in its entirety with their legal counsel prior to 
executing this Amending Agreement. 

27. This Amending Agreement may be executed in counterparts, each of which shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement.  Transmission by facsimile or electronic transmission in PDF format of an 
executed copy of this Amending Agreement shall be deemed to and constitute due and 
sufficient delivery of such counterpart. 

 [Signature pages to follow] 
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IN WITNESS WHEREOF each of the Bank, each member of the Certus Automotive 
Group, Rob and Jim have executed this Amending Agreement through their authorized 
representatives, all as of the date and year first above written.  

 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

THE TORONTO-DOMINION BANK 
 
 
Per:  
 Name:  
 Title:  
  

  
Per:  
 Name:  
 Title:  
 I/We have the authority to bind 

The Toronto-Dominion Bank 
 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CERTUS AUTOMOTIVE INC. 
 
 
Per:  
 Name:  
 Title:  
  

 Per:  
 Name:  
 Title:  
 I/We have the authority to bind 

Certus Automotive Inc. 
 

 

 

 

 

[Signature page to Forbearance Agreement Fourth Amending Agreement– Certus Automotive Inc. et al.] 

Jeffrey Swan
Director
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Sean Zweig

3400-100 King Street West
Toronto, ON  M5X 1A4
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SCHEDULE A 
CORRESPONDENCE WITH RESPECT TO THE BREACHES 

See attached.  
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From: Carhart, Jeffrey  
Sent: Wednesday, June 17, 2020 5:17 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 

Dear Sean  

Further to my earlier correspondence of June 5th below,  Certus has committed another default under its loan 
arrangements with TD Bank. 

In that regard, cut and pasted in below is an e mail already sent yesterday by Jeff Swan of TD directly to Rob 
Mollenhauer and Jim Prokopetz at Certus. 

As was the case with respect to the earlier default described in my June 5th e mail in the chain below,  TD Bank 
does not waive compliance with the obligations provided for under the agreements and security which Certus 
has entered into in favor of TD Bank. TD Bank reserves all of its rights and remedies as a result of the current 
default. If Certus fails to rectify the defaults to the complete satisfaction of TD Bank, the Bank will exercise any 
and all rights and remedies under such agreements and security, and/or such rights and remedies as may be 
otherwise available to it at law.  

Nothing in this correspondence or in any ongoing discussion, negotiations or communications in any form 
between TD Bank and Certus  nor any delay on the part of TD Bank in exercising its enforcement rights shall 
constitute any waiver by TD Bank of the defaults or its enforcement rights. 

** 

JEFFREY C. CARHART 
Partner 

Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 

Connect with us on LinkedIn 
View my web page 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



2

 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Swan, Jeffrey [mailto:jeff.swan@td.com]  
Sent: Tuesday, June 16, 2020 12:22 PM 
To: Rob Mollenhauer <rmoll@certusauto.com>; Jim Prokopetz <jprok@certusauto.com> 
Cc: Vos, Michael <michael.vos@td.com>; Phongsivorabouth, Richard <Richard.Phongsivorabouth@td.com>; Carhart, 
Jeffrey <jcarhart@millerthomson.com>; Casey, Paul <paucasey@deloitte.ca> 
Subject: [**EXT**] Payment Default 
Importance: High 
 
Rob and Jim, 
 
The USD payment was made today and the bank account is now in an unauthorized excess position of 
US$100,816.80.  This constitutes both a payment default and a default under the Forbearance Agreement.  The 
expectation is that this unauthorized excess is rectified immediately. 
 

 
 
For the second term loan, the payment is scheduled for Jun 18/20.  Reviewing the current account balance, the bank 
account will be in an unauthorized excess position of approximately CDN$121,597.71 after the Jun 18/20 payment, 
assuming no further cash inflows.  His would also constitute a payment default and default under the forbearance 
agreement. 
 

 
 
Regards, 
 
Jeffrey Swan | Director, Financial Restructuring Group | TD Commercial Banking  
TD Bank Tower, 66 Wellington Street West, 39th Floor, Toronto Ontario M5K 1E9 
T: 416‐308‐9215 | C: 416 738 7145 | F: 416‐982‐7710 
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From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 6:15 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 

 
Sean 
 
Further to our discussions today, I have now spoken with TD Bank and Deloitte. 
 
TD Bank has received Rob Mollenhauer’s communication to the effect that the Certus Automotive Group of 
companies (collectively “Certus”) intends to discontinue its going concern operations at this time. 
 
That situation will, of course, constitute a fresh default under the loan arrangements between Certus and TD 
Bank.  
 
Among other things, as you know, Certus has consented to the appointment of a Receiver in such a situation. 
 
TD is mindful of the inter creditor agreement with FGI (which agreement Certus is also a party to). 
 
As I mentioned to you in one of our discussions today, that inter creditor agreement contains obligations which, 
in plain terms, require ongoing payments to TD if the equipment which is subject to TD’s security is used to 
generate assets which will be used to pay down the indebtedness to FGI. Based on the communications 
between  the parties, it is TD’s understanding that this is exactly what is going to happen over the next period 
of time, if events unfold in the manner that Certus and FGI plan.  
 
In the circumstances, we  suggest that we have a video and or telephone meeting/ discussion concerning how 
that process will unfold as far as Certus is planning  – that meeting/ discussion would include (i) Certus (ii) 
Deloitte (iii) Bennett Jones (iv) Miller Thomson. We are available to have that discussion over the weekend. It 
may be beneficial to include FGI and/or Conway MacKenzie in that discussion given that, as I said, FGI has a 
significant stakeholding in the situation and given that, again, it is TD Bank’s understanding that it is Certus’s 
plan that the equipment that is subject to TD’s security will be used to generate assets that will be used to pay 
down indebtedness to FGI. The goal of the discussion is to identify the most efficient, commercially reasonable 
approach to dealing with this situation, recognizing the security interests of TD Bank and FGI and the 
Intercreditor agreement (to which Certus is also a party). 
 
Please advise as to your availability for such a discussion.  In the meantime, I also take this opportunity to set 
out the amount of the indebtedness  to TD Bank : 
 

Statement of Indebtedness 

As at:  June 5, 2020 

            
Borrower:   Certus Automotive Inc. 

            

Facility Type Loan Number Currency Principal Interest Total 

Term Loan 9233741-04-1728 CAD $9,500,000.02 $24,778.08 $9,524,778.10 
Term Loan 9233741-18-1728 USD $7,125,000.00 $22,643.84 $7,147,643.84 
            
Total (CAD)     $9,500,000.02 $24,778.08 $9,524,778.10 

Total (USD)     $7,125,000.00 $22,643.84 $7,147,643.84 

       
Total (USD Equivalent) (1)     $14,157,869.43 $40,987.10 $14,198,856.53 

(1) Based on Bank of Canada USD/CAD Rate of 1.3508 as at June 4, 2020. 

 
 
Please provide a copy of this notice of default to all of the borrowers and guarantors with respect to the Certus 
indebtedness as you have done in the past.  
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Thank you.  
 
 
 
 
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 3:16 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 

 
Sean…I just left you another voice message 
 
Can you please call me back again at 416-237-0481 
 
Thanks 
 
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
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Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Friday, June 5, 2020 2:25 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: RE: Certus 

 
Thanks. I will call you shortly.  
  
  

Sean Zweig 
Partner*, Bennett Jones LLP 
*Denotes Professional Corporation 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 

T. 416 777 6254 | F. 416 863 1716  

E. zweigs@bennettjones.com 
  
From: Carhart, Jeffrey <jcarhart@millerthomson.com>  
Sent: Friday, June 5, 2020 2:23 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 
  
Sean….I left you a voice message on your office number 
  
Again, I am at 416-237-0481 
  
Thanks 
  
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



6

 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 1:03 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 
  
Yes, I am Sean 
  
The best number is 416-237-0481 
  
Thanks 
  
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Friday, June 5, 2020 12:56 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: [**EXT**] Certus 
  
You free to speak?  
  

Sean Zweig 
Partner*, Bennett Jones LLP 
*Denotes Professional Corporation 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 

T. 416 777 6254 | F. 416 863 1716  

E. zweigs@bennettjones.com 
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Bennett Jones is committed to mitigating the spread of COVID-19. We have transitioned to a remote work 
environment and continue to provide complete and uninterrupted service to our clients. Visit our COVID-19 
Resource Centre (https://www.bennettjones.com/COVID-19) for timely legal updates.  
 
The contents of this message may contain confidential and/or privileged subject matter. If this message has been 
received in error, please contact the sender and delete all copies. Like other forms of communication, e-mail 
communications may be vulnerable to interception by unauthorized parties. If you do not wish us to 
communicate with you by e-mail, please notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to communicate by e-mail, we will not 
take any additional security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this link: 
http://www.bennettjones.com/unsubscribe  
------------------------------ 
[EXTERNAL EMAIL / COURRIEL EXTERNE]  
Please report any suspicious attachments, links, or requests for sensitive information. 
Veuillez rapporter la présence de pièces jointes, de liens ou de demandes d’information sensible qui vous 
semblent suspectes. 
------------------------------ 
  

You can subscribe to Miller Thomson's free electronic communications, or unsubscribe at any time. 

CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is intended only 
for the addressee. Any unauthorized use or disclosure is strictly prohibited. Disclosure of this e-mail to anyone 
other than the intended addressee does not constitute waiver of privilege. If you have received this 
communication in error, please notify us immediately and delete this. Thank you for your cooperation.  This 
message has not been encrypted.  Special arrangements can be made for encryption upon request. If you no 
longer wish to receive e-mail messages from Miller Thomson, please contact the sender. 

Visit our website at www.millerthomson.com for information about our firm and the services we provide. 

Il est possible de s’abonner aux communications électroniques gratuites de Miller Thomson ou de s’en 
désabonner à tout moment. 

CONFIDENTIALITÉ:  Ce message courriel (y compris les pièces jointes, le cas échéant) est confidentiel et 
destiné uniquement à la personne ou  à l'entité à qui il est adressé. Toute utilisation ou divulgation non permise 
est strictement interdite.  L'obligation de confidentialité et de secret professionnel demeure malgré toute 
divulgation.  Si vous avez reçu le présent courriel et ses annexes par erreur, veuillez nous en informer 
immédiatement et le détruire.  Nous vous remercions de votre collaboration.  Le présent message n'a pas été 
crypté.  Le cryptage est possible sur demande spéciale. Communiquer avec l’expéditeur pour ne plus recevoir 
de courriels de la part de Miller Thomson. 

Pour tout renseignement au sujet des services offerts par notre cabinet, visitez notre site Web à 
www.millerthomson.com 

 
 
Bennett Jones is committed to mitigating the spread of COVID-19. We have transitioned to a remote work 
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environment and continue to provide complete and uninterrupted service to our clients. Visit our COVID-19 
Resource Centre (https://www.bennettjones.com/COVID-19) for timely legal updates.  
 
The contents of this message may contain confidential and/or privileged subject matter. If this message has been 
received in error, please contact the sender and delete all copies. Like other forms of communication, e-mail 
communications may be vulnerable to interception by unauthorized parties. If you do not wish us to 
communicate with you by e-mail, please notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to communicate by e-mail, we will not 
take any additional security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this link: 
http://www.bennettjones.com/unsubscribe  
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From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 6:15 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 

Sean 

Further to our discussions today, I have now spoken with TD Bank and Deloitte. 

TD Bank has received Rob Mollenhauer’s communication to the effect that the Certus Automotive Group of 
companies (collectively “Certus”) intends to discontinue its going concern operations at this time. 

That situation will, of course, constitute a fresh default under the loan arrangements between Certus and TD 
Bank.  

Among other things, as you know, Certus has consented to the appointment of a Receiver in such a situation. 

TD is mindful of the inter creditor agreement with FGI (which agreement Certus is also a party to). 

As I mentioned to you in one of our discussions today, that inter creditor agreement contains obligations which, 
in plain terms, require ongoing payments to TD if the equipment which is subject to TD’s security is used to 
generate assets which will be used to pay down the indebtedness to FGI. Based on the communications 
between  the parties, it is TD’s understanding that this is exactly what is going to happen over the next period 
of time, if events unfold in the manner that Certus and FGI plan.  

In the circumstances, we  suggest that we have a video and or telephone meeting/ discussion concerning how 
that process will unfold as far as Certus is planning  – that meeting/ discussion would include (i) Certus (ii) 
Deloitte (iii) Bennett Jones (iv) Miller Thomson. We are available to have that discussion over the weekend. It 
may be beneficial to include FGI and/or Conway MacKenzie in that discussion given that, as I said, FGI has a 
significant stakeholding in the situation and given that, again, it is TD Bank’s understanding that it is Certus’s 
plan that the equipment that is subject to TD’s security will be used to generate assets that will be used to pay 
down indebtedness to FGI. The goal of the discussion is to identify the most efficient, commercially reasonable 
approach to dealing with this situation, recognizing the security interests of TD Bank and FGI and the 
Intercreditor agreement (to which Certus is also a party). 

Please advise as to your availability for such a discussion.  In the meantime, I also take this opportunity to set 
out the amount of the indebtedness  to TD Bank : 

Statement of Indebtedness 

As at:  June 5, 2020 

Borrower:  Certus Automotive Inc. 

Facility Type Loan Number Currency Principal Interest Total 

Term Loan 9233741-04-1728 CAD $9,500,000.02 $24,778.08 $9,524,778.10 
Term Loan 9233741-18-1728 USD $7,125,000.00 $22,643.84 $7,147,643.84 

Total (CAD) $9,500,000.02 $24,778.08 $9,524,778.10 

Total (USD) $7,125,000.00 $22,643.84 $7,147,643.84 
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Total (USD Equivalent) (1)     $14,157,869.43 $40,987.10 $14,198,856.53 

(1) Based on Bank of Canada USD/CAD Rate of 1.3508 as at June 4, 2020. 

 
 
Please provide a copy of this notice of default to all of the borrowers and guarantors with respect to the Certus 
indebtedness as you have done in the past.  
 
Thank you.  
 
 
 
 
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 3:16 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 

 
Sean…I just left you another voice message 
 
Can you please call me back again at 416-237-0481 
 
Thanks 
 
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
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P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Friday, June 5, 2020 2:25 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: RE: Certus 

 
Thanks. I will call you shortly.  
  
  

Sean Zweig 
Partner*, Bennett Jones LLP 
*Denotes Professional Corporation 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 

T. 416 777 6254 | F. 416 863 1716  

E. zweigs@bennettjones.com 
  
From: Carhart, Jeffrey <jcarhart@millerthomson.com>  
Sent: Friday, June 5, 2020 2:23 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 
  
Sean….I left you a voice message on your office number 
  
Again, I am at 416-237-0481 
  
Thanks 
  
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
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Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Carhart, Jeffrey  
Sent: Friday, June 5, 2020 1:03 PM 
To: Sean Zweig <ZweigS@bennettjones.com> 
Subject: RE: Certus 
  
Yes, I am Sean 
  
The best number is 416-237-0481 
  
Thanks 
  
 
 
JEFFREY C. CARHART 
Partner 
 
Miller Thomson LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, Ontario  M5H 3S1 
Direct Line: +1 416.595.8615 
Fax: +1 416.595.8695 
Email: jcarhart@millerthomson.com 
millerthomson.com 
 
Connect with us on LinkedIn 
View my web page 

 

 
 
Please consider the environment before printing this email. 

 
Our COVID-19 preparedness and support commitment 

From: Sean Zweig [mailto:ZweigS@bennettjones.com]  
Sent: Friday, June 5, 2020 12:56 PM 
To: Carhart, Jeffrey <jcarhart@millerthomson.com> 
Subject: [**EXT**] Certus 
  
You free to speak?  
  

Sean Zweig 
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Partner*, Bennett Jones LLP 
*Denotes Professional Corporation 

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4 

T. 416 777 6254 | F. 416 863 1716  

E. zweigs@bennettjones.com 
 
 
Bennett Jones is committed to mitigating the spread of COVID-19. We have transitioned to a remote work 
environment and continue to provide complete and uninterrupted service to our clients. Visit our COVID-19 
Resource Centre (https://www.bennettjones.com/COVID-19) for timely legal updates.  
 
The contents of this message may contain confidential and/or privileged subject matter. If this message has been 
received in error, please contact the sender and delete all copies. Like other forms of communication, e-mail 
communications may be vulnerable to interception by unauthorized parties. If you do not wish us to 
communicate with you by e-mail, please notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to communicate by e-mail, we will not 
take any additional security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this link: 
http://www.bennettjones.com/unsubscribe  
------------------------------ 
[EXTERNAL EMAIL / COURRIEL EXTERNE]  
Please report any suspicious attachments, links, or requests for sensitive information. 
Veuillez rapporter la présence de pièces jointes, de liens ou de demandes d’information sensible qui vous 
semblent suspectes. 
------------------------------ 
  

You can subscribe to Miller Thomson's free electronic communications, or unsubscribe at any time. 

CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is intended only 
for the addressee. Any unauthorized use or disclosure is strictly prohibited. Disclosure of this e-mail to anyone 
other than the intended addressee does not constitute waiver of privilege. If you have received this 
communication in error, please notify us immediately and delete this. Thank you for your cooperation.  This 
message has not been encrypted.  Special arrangements can be made for encryption upon request. If you no 
longer wish to receive e-mail messages from Miller Thomson, please contact the sender. 

Visit our website at www.millerthomson.com for information about our firm and the services we provide. 

Il est possible de s’abonner aux communications électroniques gratuites de Miller Thomson ou de s’en 
désabonner à tout moment. 

CONFIDENTIALITÉ:  Ce message courriel (y compris les pièces jointes, le cas échéant) est confidentiel et 
destiné uniquement à la personne ou  à l'entité à qui il est adressé. Toute utilisation ou divulgation non permise 
est strictement interdite.  L'obligation de confidentialité et de secret professionnel demeure malgré toute 
divulgation.  Si vous avez reçu le présent courriel et ses annexes par erreur, veuillez nous en informer 
immédiatement et le détruire.  Nous vous remercions de votre collaboration.  Le présent message n'a pas été 
crypté.  Le cryptage est possible sur demande spéciale. Communiquer avec l’expéditeur pour ne plus recevoir 
de courriels de la part de Miller Thomson. 
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Pour tout renseignement au sujet des services offerts par notre cabinet, visitez notre site Web à 
www.millerthomson.com 

 
 
Bennett Jones is committed to mitigating the spread of COVID-19. We have transitioned to a remote work 
environment and continue to provide complete and uninterrupted service to our clients. Visit our COVID-19 
Resource Centre (https://www.bennettjones.com/COVID-19) for timely legal updates.  
 
The contents of this message may contain confidential and/or privileged subject matter. If this message has been 
received in error, please contact the sender and delete all copies. Like other forms of communication, e-mail 
communications may be vulnerable to interception by unauthorized parties. If you do not wish us to 
communicate with you by e-mail, please notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to communicate by e-mail, we will not 
take any additional security measures (such as encryption) unless specifically requested.  
 
If you no longer wish to receive commercial messages, you can unsubscribe by accessing this link: 
http://www.bennettjones.com/unsubscribe  
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Borrower:  

Facility Type Loan Number Currency Principal Interest Total

Term Loan 9233741-04-1728 CAD $9,500,000.02 $40,264.38 $9,540,264.40
Term Loan 9233741-18-1728 USD $7,125,000.00 $36,796.23 $7,161,796.23
Unauthorized Overdraft 5233741-1728 CAD $0.00 $534.04 $534.04
Unauthorized Overdraft 7314304-1728 USD $0.00 $460.73 $460.73

Total (CAD) $9,500,000.02 $40,798.42 $9,540,798.44

Total (USD) $7,125,000.00 $37,256.96 $7,162,256.96

Total (USD Equivalent) 
(1)

$14,127,284.97 $67,328.77 $14,194,613.74

Statement of Indebtedness

As at:  July 13, 2020

Certus Automotive Inc.

(1) Based on Bank of Canada USD/CAD Rate of 1.3567 as at July 13, 2020.

#Internal
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This is Exhibit “M” referred to in the affidavit

of JEFFREY SWAN, SWORN BEFORE ME

this ______________________________.

____________________________________________
A COMMISSIONER FOR TAKING AFFIDAVITS
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Court File No.       

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE       

JUSTICE       

) 
) 
) 

__________, THE ____th 

DAY OF ___________, 2019 

 

THE TORONTO-DOMINION BANK 
Applicant 

- and - 

CERTUS AUTOMOTIVE INC., KEEN POINT INTERNATIONAL INC.,  
KEEN POINT INTERNATIONAL, INC., R.I.M. MANAGEMENT CO., CERTUS 

AUTOMOTIVE, S. de R.L. de C.V., CERTUS AUTOMOTIVE, INC., CERTUS 
AUTOMOTIVE SHENZHEN CO. LTD., CERTUS AUTOMOTIVE, (HK) LIMITED, 

CERTUS AUTOMOTIVE (EUROPE) GmbH, KORP CO., KORP CO. II,  
and R. MOLLENHAUER HOLDINGS I INC. 

Respondents 

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, RSO 1990, c 43, AS AMENDED 

ORDER 
(Appointing Receiver) 

THIS MOTION made by the Applicant for an Order pursuant to section 243(1) of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”) and section 101 of 

the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the “CJA”) appointing Deloitte 

Restructuring Inc. as receiver  and manager (in such capacities, the “Receiver”) without security, 

of all of the assets, undertakings and properties of CERTUS AUTOMOTIVE INC., KEEN 

POINT INTERNATIONAL INC., KEEN POINT INTERNATIONAL, INC., R.I.M. 

MANAGEMENT CO., CERTUS AUTOMOTIVE, S. de R.L. de C.V., CERTUS 

AUTOMOTIVE, INC., CERTUS AUTOMOTIVE SHENZHEN CO. LTD., CERTUS 
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AUTOMOTIVE, (HK) LIMITED, CERTUS AUTOMOTIVE (EUROPE) GmbH, KORP CO., 

KORP CO. II, and R. MOLLENHAUER HOLDINGS I INC. (the collectively, the “Debtors” or 

the “Certus Automotive Group”) acquired for, or used in relation to a business carried on by 

the Debtors, was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of  sworn  , 2019 and the Exhibits thereto and on hearing the 

submissions of counsel for Applicant and the Debtors, no one appearing although duly served as 

appears from the affidavit of service of  sworn  , 2019 and on reading the consent of  

Deloitte Restructuring Inc. to act as the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

is hereby abridged and validated so that this motion is properly returnable today and hereby 

dispenses with further service thereof.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, Deloitte Restructuring Inc. is hereby appointed Receiver, without security, of all of the 

assets, undertakings and properties of the Debtors acquired for, or used in relation to a business 

carried on by the Debtors, including all proceeds thereof (the “Property”). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 
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(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtors, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtors; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver’s powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtors or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtors and to exercise all remedies of the Debtors in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtors; 

(g) to settle, extend or compromise any indebtedness owing to the Debtors; 

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver’s name or in the 

name and on behalf of the Debtors, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 
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instituted with respect to the Debtors, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(k) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction not 

exceeding $________, provided that the aggregate consideration 

for all such transactions does not exceed $__________; and 

(ii) with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required. 

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;    

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 
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(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 

(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtors; 

(p) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtors, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtors;  

(q) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtors may have; 

(r) to commence a foreign legal proceeding to seek the aid and recognition of 

any court, tribunal, regulatory or administrative body having jurisdiction 

in Canada, in the United States of America, in Mexico, in China, in Hong 

Kong, and in Germany, to give effect to this Order and to assist the 

Receiver and its agents in carrying out the terms of this Order; and 

(s) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtors, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 
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foregoing, collectively, being “Persons” and each being a “Person”) shall forthwith advise the 

Receiver of the existence of any Property in such Person’s possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver’s request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the “Records”) in 

that Person’s possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 
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7. THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court 

upon application by the Receiver on at least two (2) days’ notice to such landlord and any such 

secured creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a “Proceeding”), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtors or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any “eligible financial contract” as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business 

which the Debtors are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors 

from compliance with statutory or regulatory provisions relating to health, safety or the 

environment, (iii) prevent the filing of any registration to preserve or perfect a security interest, 

or (iv) prevent the registration of a claim for lien. 
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NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtors, without written consent of the Receiver or 

leave of this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtors are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtors’ current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtors or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the “Post Receivership Accounts”) and the monies standing to the 

credit of such Post Receivership Accounts from time to time, net of any disbursements provided 

for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or 

any further Order of this Court.  
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EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on the Debtors’ behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a “Sale”).  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtors, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, “Possession”) of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 
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relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the “Environmental Legislation”), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver’s duties and powers under this Order, be deemed to be in Possession 

of any of the Property within the meaning of any Environmental Legislation, unless it is actually 

in possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER’S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the “Receiver’s Charge”) on 

the Property, as security for such fees and disbursements, both before and after the making of 

this Order in respect of these proceedings, and that the Receiver’s Charge shall form a first 

charge on the Property in priority to all security interests, trusts, liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA. 

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 
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20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$_________ (or such greater amount as this Court may by further Order authorize) at any time, 

at such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the “Receiver’s Borrowings Charge”) 

as security for the payment of the monies borrowed, together with interest and charges thereon, 

in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the 

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule “A” hereto (the “Receiver’s Certificates”) for any 

amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver’s Certificates.  
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SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 

orders that a Case Website shall be established in accordance with the Protocol with the 

following URL:  

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtors’ creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtors and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtors. 

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada, in the United States of America, 

in Mexico, in China, in Hong Kong, and in Germany, to give effect to this Order and to assist the 
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Receiver and its agents in carrying out the terms of this Order.  All courts, tribunals, regulatory 

and administrative bodies are hereby respectfully requested to make such orders and to provide 

such assistance to the Receiver, as an officer of this Court, as may be necessary or desirable to 

give effect to this Order or to assist the Receiver and its agents in carrying out the terms of this 

Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

31. THIS COURT ORDERS that the Plaintiff shall have its costs of this motion, up to and 

including entry and service of this Order, provided for by the terms of the Plaintiff’s security or, 

if not so provided by the Plaintiff’s security, then on a substantial indemnity basis to be paid by 

the Receiver from the Debtors’ estate with such priority and at such time as this Court may 

determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days’ notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

________________________________________
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SCHEDULE “A” 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that Deloitte Restructuring Inc., the receiver (the “Receiver”) of 

the assets, undertakings and properties [DEBTORS’ NAME(S)] acquired for, or used in relation 

to a business carried on by the Debtors, including all proceeds thereof (collectively, the 

“Property”) appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the 

“Court”) dated the ___ day of  ____________, 2019 (the “Order”) made in an action having 

Court file number __-CL-_______, has received as such Receiver from the holder of this 

certificate (the “Lender”) the principal sum of $___________, being part of the total 

principal sum of$___________ which the Receiver is authorized to borrow under and pursuant 

to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 

 Deloitte Restructuring Inc., solely in its capacity 
as Receiver of the Property, and not in its 
personal capacity  

  Per:  
   Name: 
   Title:  
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INTERCREDITOR AND SUBORDINATION AGREEMENT entered into 
on November 15, 2019, 

BY AND BETWEEN: FGI WORLDWIDE LLC 

(“FGI”); 

AND: THE TORONTO-DOMINION BANK 

(“TDB”). 

WHEREAS the Parties are desirous of establishing certain priorities of rank with 
respect to their security charging the assets of and guarantees granted by each of Certus 
Automotive, S. de R.L. de C.V. (“Certus MX”), Certus Automotive Inc. (“Certus-U.S.”), 
Keen Point International, Inc. (“Keen-U.S.”; and together with Certus-U.S., the “U.S. 
Sellers”), Keen Point International Inc. (“Keen-CA”), Certus Automotive Inc. (“Certus-
CA”; and together with Keen-CA, the “Canadian Sellers” and collectively with the U.S. 
Sellers and the Canadian Sellers, hereinafter the “Certus Entities” and each a “Certus Entity”) 
in accordance with the terms, conditions and provisions hereof;

NOW THEREFORE, THE PARTIES COVENANT AS FOLLOWS:

1. DEFINITIONS AND INTERPRETATIONS 

1.1 Whenever used herein: 

(a) “BIA” means the Bankruptcy and Insolvency Act (Canada) or any similar law in 
any other jurisdiction; 

(b) “CCAA” means the Companies Creditors Arrangement Act (Canada); 

(c) “Debtor Relief Laws” means, in any jurisdiction, federal, state, provincial or 
territorial, any applicable liquidation, conservatorship, compositions, extensions 
generally with creditors, bankruptcy, fraudulent conveyance, assignment for the 
benefit of creditors, formal or informal moratoria, rearrangement, receivership, 
insolvency, reorganization, proceedings seeking reorganization, arrangement, or 
other similar relief, or similar laws affecting the rights, remedies or recourse of 
creditors generally, including without limitation the BIA, the CCAA and WURA, 
each as are in effect from time to time, or other similar laws applicable to Certus 
Mexico including the Ley de Concursos Mercantiles. 
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(d) “FGI” means FGI Worldwide LLC, as well as its successors, representative and 
assigns to the extent permitted hereunder; 

(e) “FGI Debt” means the full amount of any and all present and future indebtedness 
and obligations, of any nature or source whatsoever, of the Certus Entities and/or 
any of their affiliates towards FGI, plus all applicable interest (and compound 
interest, if any) thereon, costs and expenses (to the extent applicable and/or 
chargeable under the FGI Security) and all accessories thereto, and any 
indemnities or other amounts owing in connection therewith; 

(f) “FGI Property” means the Property granted as security interest under the FGI 
Security; 

(g) “FGI Security” means (i) all security interests, including without limitation 
pledges, and non-possessory pledges, presently or in the future, held by FGI over 
any or all of the Property, as well as all substitutions, replacements and/or 
renewals thereof, and (ii) all corporate or personal guarantees granted by the 
Certus Entities in favour of FGI; 

(h) “Notice” means written notice by FGI to TDB, or vice versa, delivered by 
personal delivery, courier, bailiff or facsimile transmission and addressed: 

(i) if to FGI: 80 Broad Street, 22nd Floor 
New York, New York 10004 

Attention:  Chris Fulman and/or Sami 
Altaher 

Fax: (212) 248-3404

(ii) if to TDB: 66 Wellington Street West 
39th Floor 
Toronto, Ontario M5K 1E9 

Attention:  Jeffrey Swan 
Fax: (416) 982-7710

until Notice by one to the other of any change of address; 

(i) “Parties” means FGI and TDB; 

(j) “Preservation Enforcement Action” means any of: 

(i) the provision by TDB of a notice of default to any Certus Entity; 
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(ii) the commencement or initiation of any action required to comply with 
statutory limitation periods (provided that such proceeding is then stayed); 

(iii) the making of a demand with respect to a payment permitted hereunder or 
any reimbursement or indemnification obligation; 

(iv) any acceleration of the time for payment of any of the TDB Debt 
following a default thereunder; 

(v) the filing of a proof of claim or similar instrument with respect to the TDB 
Debt in any insolvency proceeding;  

(vi) the voting of a claim with respect to the TDB Debt in any insolvency 
proceeding in accordance with the terms of this Agreement;   

(vii) the institution of a default rate of interest; 

(viii) the commencement or initiation of any action for specific performance or 
injunctive relief in respect of covenants which do not directly or indirectly 
require the payment of money; or 

(ix) the taking of any action required to preserve the validity, efficacy or 
priority of the TDB Debt or TDB Security, including the commencement 
or initiation of any action required to comply with statutory limitation 
periods (provided that such proceeding is then stayed); 

(k) “Property” means all present and future movable or personal property, 
corporeal and incorporeal, tangible and intangible, of any nature or form 
whatsoever and wherever situated, presently or in the future owned by any 
Certus Entity or in which a Certus Entity presently or in the future has any 
interest (to the extent of such interest); 

(l) “Representative” means any interim receiver, receiver, agent, bankruptcy trustee, 
trustee under proposal, liquidator, monitor, administrator, coordinator or any other 
similar appointee in respect of any Certus Entity; 

(m) “Sale” means any sale of the whole or any portion of the Property made by: 

(i) a Certus Entity, FGI or TDB; 

(ii) any Representative; or 

(iii) any creditor, bailiff or any other person acting under any legal process; 
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(n) “TDB” means The Toronto-Dominion Bank, as well as its successors, 
representatives and assigns to the extent permitted hereunder; 

(o) “TDB Debt” means the full amount of any and all present and future 
indebtedness and obligations, of any nature or source whatsoever, of the Certus 
Entities and/or any of their affiliates towards TDB, plus all applicable interest 
(and compound interest, if any) thereon, costs and expenses (to the extent 
applicable and/or chargeable under the TDB Security) and all accessories thereto, 
and any indemnities or other amounts owing in connection therewith; 

(p) “TDB Existing Pledges” means: a) the non-possessory pledge granted by Certus 
MX over the TDB Machinery and Equipment, pursuant to the non-possessory 
pledge agreements dated March 9, 2018, as amended to the date hereof and as 
may be further amended, restated, supplemented from time to time, entered into 
among Certus MX as pledgor and TDB as pledgee; and b) the non-possessory 
pledge granted by Certus-CA over the TDB Machinery and Equipment, pursuant 
to the non-possessory pledge agreements dated March 15, 2018, as amended to 
the date hereof as may be further amended, restated, supplemented from time to 
time, entered into among Certus-CA as pledgor and TDB as pledgee, and “TDB 
Existing Pledge” means any one of the TDB Existing Pledges;  

(q) “TDB Machinery and Equipment” means all of the machinery and equipment 
that is currently pledged in favor of TDB pursuant to the TDB Existing Pledges as 
amended to the date hereof; 

(r) “TDB Property” means the Property granted as security interest under the TDB 
Security; 

(s) “TDB Security” means, (i) all security interests, including without limitation 
pledges and non-possessory pledges, presently or in the future, held by TDB over 
any or all of the Property, as well as all substitutions, replacements and/or 
renewals thereof, other than the TDB Existing Pledges which shall have the 
treatment and ranking as stipulated  in this Agreement; and (ii) all corporate or 
personal guarantees granted by the Certus Entities in favour of TDB.  

(t) “Trigger Event” means the occurrence of either: 

(i) a bankruptcy of any Certus Entity; 

(ii) any proceeding is commenced by or against a Certus Entity under any 
Debtor Relief Laws; 
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(iii) a Certus Entity filing a proposal or a notice of intention to file a proposal 
under the relevant provisions of the BIA; 

(iv) a Certus Entity obtaining a stay of proceedings pursuant to the relevant 
provisions of the CCAA; 

(v) the appointment of a Representative in respect of the whole or any 
substantial portion of the Property of any Certus Entity; 

(vi) an event of default occurs under the FGI Security; or 

(vii) an event of default occurs under the TDB Security and/or the TDB 
Existing Pledges; 

(u) “Use Period” means a period in favor of FGI after the occurrence of a Trigger 
Event which shall: 

(i) commence upon the giving of a Notice by one party to the other, 
advising that: 

A- a “default”, “event of default” or similar occurrence has occurred 
and is unremedied at the time of the giving of such Notice in 
respect of or under the TDB Security or FGI Security; and 

B- the notifying party intends to enforce its security charging the 
relevant Property; and 

(ii) terminate on the earlier of: 

A- seven days immediately following Notice by FGI to TDB advising 
that FGI is putting an end to the Use Period; and 

B- 180 days immediately following receipt of the Notice envisaged by 
paragraph (i) above by the notified party; and 

(v) “WURA” means the Winding-up and Restructuring Act (Canada). 

2. CONSENT TO CREATION AND EXISTENCE OF SECURITY 

2.1 FGI, subject to the terms, conditions and provisions hereof, hereby consents to the 
existence of the TDB Security and the TDB Existing Pledges. 

2.2 TDB, subject to the terms, conditions and provisions hereof, hereby consents to the 
creation and existence of the FGI Security. 
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3. ESTABLISHMENT OF PRIORITIES 

3.1 TDB hereby cedes, subordinates gives and grants to and in favor of FGI complete first 
priority of rank under the FGI Security ahead of the TDB Security over all of the 
Property (other than the TDB Machinery and Equipment), up to the full amount of the 
FGI Debt, and in respect of the Property (other than the TDB Machinery and Equipment), 
the TDB Debt is hereby postponed. In addition, the Parties hereto hereby recognize and 
agree that FGI shall have a second priority rank security interest over the TDB Machinery 
and Equipment.  

3.2 TDB acknowledges that once the secured obligations under the TDB Existing Pledges are 
fulfilled, FGI shall automatically have first priority of rank over the TDB Machinery and 
Equipment. 

3.3 FGI hereby acknowledges the existence of the TDB Existing Pledges, and hereby cedes, 
subordinates, gives and grants to and in favor of TDB first priority of rank under the TDB 
Existing Pledges ahead of the FGI Security over the TDB Machinery and Equipment up 
to the full amount of the TDB Debt. 

3.4 As a result of the foregoing, and for the avoidance of any doubt, the FGI Security and the 
TDB Security shall rank over the Property as follows: 

(a) FGI shall have a first priority security interest over all of the Property, which shall 
rank ahead of the TDB Security, up to the full amount of the FGI Debt, except for 
the TDB Machinery and Equipment (currently pledged under the Existing TDB 
Pledges); 

(b) TDB shall have a second priority security interest over all of the Property, up to 
the full amount of the TDB Debt, except for the TDB Machinery and Equipment; 

(c) TDB shall have a first priority security interest over the TDB Machinery and 
Equipment, which shall rank ahead of the FGI Security, and 

(d) FGI shall have a second priority security interest over the TDB Machinery and 
Equipment. 

4. SALE OF PROPERTY 

4.1 In the event of any Sale of the TDB Machinery and Equipment: 

(a) TDB shall be entitled to be paid the proceeds of any such Sale of the TDB 
Machinery and Equipment in priority to FGI, up to the full amount of the TDB 
Debt; 

DocuSign Envelope ID: 39713E46-32F4-40BB-8C0F-169301797603



INTERCREDITOR AND SUBORDINATION 
AGREEMENT
BETWEEN FGI AND TDB 

Page 7

8439373.5 
23780454.2 

(b) FGI shall not, in any manner whatsoever, deter TDB or any Representative 
(acting on TDB’s behalf or with TDB’s consent) from realizing upon the TDB 
Machinery and Equipment; and 

(c) FGI shall be deemed to have released and discharged any FGI Security over the 
TDB Machinery and Equipment forming the object of such Sale and shall, 
on simple request by TDB therefor, grant formal release and discharge thereof, 
subject to FGI’s right to receive any proceeds of such Sale in excess of the TDB 
Debt. 

4.2 In the event of any Sale of any FGI Property (other than TDB Machinery and 
Equipment): 

(a) FGI shall be entitled to be paid the proceeds of such Sale of FGI Property (other 
than TDB Machinery and Equipment) in first priority with respect to TDB, up to 
the full amount of the FGI Debt; 

(b) TDB shall not in any manner whatsoever, deter FGI or any Representative (acting 
on FGI’s behalf or with FGI’s consent) from realizing upon the FGI Property 
(other than TDB Machinery and Equipment); and 

(c) in the event that the TDB Security covers any FGI Property (other than TDB 
Machinery and Equipment), TDB shall be deemed to have released and 
discharged any TDB Security over the FGI Property (other than TDB Machinery 
and Equipment) forming the object of such Sale and shall, upon simple request by 
FGI therefor, grant formal release and discharge thereof, subject to TDB’s right to 
receive any proceeds of such Sale in excess of the FGI Debt. 
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4.3 Notwithstanding the terms of the TDB Debt, TDB shall not, directly or indirectly, take or 
initiate (a) the enforcement or exercise of any TDB Security over any or all of the FGI 
Property (whether through court proceeding or otherwise) or any action in furtherance 
thereof or (b) the appointment of a receiver or receiver and manager of any of the FGI 
Property,  

4.4 Notwithstanding Section 4.3, TDB may, in respect of the TDB Debt and the TDB 
Machinery & Equipment only, (i) take any Preservation Enforcement Action, at any time; 
and (ii) following the conclusion of the Use Period only, enforce or exercise any TDB 
Security over TDB Machinery & Equipment, including without limitation by the 
appointment of a receiver or a receiver any manager of the TDB Machinery & 
Equipment, provided that such enforcement does not impact any other FGI Property. 

5. POSSESSION OF PROPERTY OR PROCEEDS 

5.1 In the event that TDB or any Representative (acting on TDB’s behalf or with TDB’s 
consent) takes possession of or commences otherwise to realize upon the whole or any 
portion of the FGI Property (other than TDB Machinery and Equipment) under the TDB 
Security, then TDB or such Representative shall immediately, upon request by FGI 
therefor, surrender, deliver and yield possession of such FGI Property to and in favor of 
FGI. 

5.2 In the event that FGI or any Representative (acting on FGI’s behalf or with FGI’s 
consent) takes possession of or commences otherwise to realize upon the whole or any 
portion of the TDB Machinery and Equipment under the FGI Security, then FGI or such 
Representative shall immediately, upon request by TDB therefor, surrender, deliver and 
yield possession of such TDB Machinery and Equipment to and in favor of TDB. 

5.3 Any proceeds of Property of any Certus Entity received by TDB or FGI shall be applied 
in accordance with Section 4.1(a) and Section 4.2(a) hereof, and in the event that the 
source of such proceeds cannot be identified, it will be deemed to be payable under 
Section 4.2(a) hereof. 

5.4 After the occurrence of a Trigger Event, any payments received by TDB from or on 
behalf of a Certus Entity (other than proceeds of TDB Machinery and Equipment) shall 
be deemed to be proceeds of accounts receivable forming FGI Property and shall be 
applied in accordance with Section 4.2(a) hereof. 

6. USE OF TDB PROPERTY 

6.1 Notwithstanding any other provisions of this Intercreditor and Subordination Agreement 
to the contrary, FGI or any Representative (acting on FGI’s behalf or with FGI’s consent) 
shall, at FGI’s sole option (and without any obligation on FGI’s part) be entitled to 
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possess and use all of the TDB Property and the TDB Machinery and Equipment during 
the Use Period, provided always that FGI ensures that: 

(a) all of the TDB Property and the TDB Machinery and Equipment are insured (in 
the same manner and to the same extent that it was insured prior to the Use 
Period) with all proceeds under such insurance policy being payable to TDB; 

(b) the TDB Property and the TDB Machinery and Equipment are used and cared for 
a businesslike manner and prudently, to the same extent that it was cared for and 
used prior to the Use Period; and 

(c) TDB receives payment equal to the daily interest then payable prior to default by 
the Borrower on the principal outstanding balance of the TDB Debt for each day 
during (but neither before nor after) the Use Period. 

6.2 FGI shall be responsible for all fees, charges and other expenses in respect of its use and 
maintenance of the TDB Property and the TDB Machinery and Equipment during the 
Use Period, including insurance, and hold TDB harmless of any loss or damage caused 
by the fault or negligence of FGI to the TDB Property and the TDB Machinery and 
Equipment during the Use Period. 

6.3 In the event that FGI or any Representative (acting on FGI’s behalf or with FGI’s 
consent) possesses and uses the TDB Property or the TDB Machinery and Equipment 
during the Use Period as envisaged by Section 6.1 hereof, TDB shall: 

(a) be entitled to fully access and examine the TDB Property and the TDB Machinery 
and Equipment (during reasonable business hours and upon reasonable notice), 
provided and only to the extent that such actions by TDB do not prejudice or limit 
FGI’s ability to use the Property, including the TDB Property and the TDB 
Machinery and Equipment; 

(b) be entitled to issue and register a prior notice of its intention to enforce the TDB 
Security; and 

(c) refrain from removing the TDB Property and the TDB Machinery and Equipment 
from the premises of the applicable Certus Entity. 

6.4 At the expiry of the Use Period, TDB shall be fully entitled to remove the TDB Property 
and the TDB Machinery and Equipment from the premises of the applicable Certus 
Entity, to the extent permitted by law. 
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7. EXTENT OF PRIORITIES 

7.1 The priorities granted and agreed to hereunder shall be and remain in full force and effect 
notwithstanding: 

(b) the time or sequence of creation, granting, execution, delivery, attachment, 
registration (to the extent registration is required), perfection, crystallization or 
enforcement of any of the FGI Security and the TDB Security respectively;  

(c) the jurisdictions where any of the FGI Security or TDB Security is registered, or 
the failure of FGI or TDB to properly register or perfect any of the FGI Security 
or TDB Security in any particular jurisdiction;  

(d) the time or sequence of any loan or advance or other extension of credit made to 
any Certus Entity;  

(e) the time of any Trigger Event or demand;  

(f) any priority otherwise accorded to the Security by any principle of law or in any 
statute;  

(g) the provisions of the instruments or documents creating any of the FGI Security 
or TDB Security; or  

(h) any and all priorities of rank presently or in the future existing under law. 

7.2 For greater certainty, nothing herein contained shall, in any manner whatsoever, affect 
any security interests held by FGI or TDB over any present or future property or assets 
owned by any person(s) other than the Certus Entities. 

8. ASSIGNMENT 

Each of FGI and TDB shall be entitled, upon prior written consent from the other, to 
transfer and assign their respective rights, title and interest in and to the present 
Intercreditor and Subordination Agreement to and in favor of any transferee or assignee 
of the FGI Security and the TDB Security respectively provided that any transferee or 
assignee of the FGI Security or the TDB Security shall be bound by and respect the 
terms, conditions and provisions of the present Intercreditor and Subordination 
Agreement. 
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9. MISCELLANEOUS

9.1 For the purpose of perfecting any pledged collateral forming FGI Property in which TDB 
has a secondary interest, TDB appoints FGI as its agent, without representation, warranty 
or covenant thereon. 

9.2 Nothing in this Agreement shall require or obligate FGI to enforce or realize upon, or 
continue any enforcement or realization upon, any FGI Security. 

9.3 Subject to its right to enforce this Agreement, TBD shall not, in any manner, contest, 
oppose or otherwise bring into question the validity, priority, perfection or enforceability 
of any of the FGI Security or any of the other documents made by the Certus Entities in 
favour of FGI.  Subject to its right to enforce this Agreement, FGI shall not, in any 
manner, contest, oppose or otherwise bring into question the validity, priority, perfection 
or enforceability of any of the TD Security or any of the other documents made by the 
Certus Entities in favour of TDB. 

9.4 To the extent any payment of FGI Debt (whether by or on behalf of any Certus Entity, as 
proceeds of realization or otherwise) is declared to be fraudulent or preferential, set aside 
or required to be paid to a trustee, receiver or other similar Person under any bankruptcy, 
insolvency, receivership or similar law, then if such payment is recoverable by, or paid 
over to, such trustee, receiver or other Person, the FGI Debt or part thereof originally 
intended to be satisfied shall be deemed to be reinstated and outstanding as if such 
payment had not occurred.  TDB agrees that, in such event, any payment received by 
TDB on the TDB Debt shall be deemed to have been received by it in trust for FGI and 
shall promptly be paid over to FGI until the FGI Debt is paid in full in cash, unless the 
time of receipt by TDB of such payment precedes a Trigger Event. Such remittance 
obligation of TDB shall survive the termination of this Agreement. 

9.5 Subject to Section 9.6 hereto, TDB agrees that, in an insolvency proceeding: 

(i) FGI may consent to the use of cash collateral or provide Certus Entity-in-
possession financing to any Certus Entity on such terms and conditions
and in such amounts as the FGI, in their sole discretion, may decide and,
in connection therewith, the Certus Entities may grant Liens to FGI upon
any or all Property (other than TDB Machinery and Equipment), which
Liens shall rank in priority to the TDB Security;

(ii) it shall not provide debtor-in possession financing to any of the Certus
Entities if any FGI has agreed or is willing to do so;

(iii) it waives any claim it may now or hereafter have against FGI as debtor -
in-possession lender in connection with any cash collateral arrangement;
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(iv) it shall not seek to have any stay of proceedings lifted with respect to any 
Property (other than TDB Machinery and Equipment);   

(v) it shall not seek to chair, join or otherwise participate in any creditor’s 
committee; 

(vi) its shall take all actions consistent with (and not take any actions 
inconsistent with) the terms and conditions of this Agreement as may be 
reasonable requested by FGI to effect the subordination provided for 
herein; and 

(vii) it shall not vote against, object to, or otherwise oppose: 

A- a sale or other disposition of any Property (other than TDB 
Machinery and Equipment) subject to the FGI Security free and 
clear of the TDB Security if FGI has consented to such sale or 
disposition; or 

B- any motion filed or supported by the FGI with respect to the 
matters set out above. 

9.6 The Parties agree to act in good faith and in a commercially reasonable manner in respect 
of all matters arising pursuant to or in connection with this Agreement. 

9.7 The interpretation, validity and enforcement of the present Intercreditor and 
Subordination Agreement shall be subject to and governed by the laws of the Province of 
Ontario and the federal laws of Canada applicable therein. 

9.8 For any judicial proceeding in connection with this Agreement, the parties hereto 
irrevocably submit to the jurisdiction of the competent courts of the Province of Ontario 
and the parties expressly waive their right to submit to any other courts or jurisdiction to 
which they may be entitled for reason of their present or future domicile or for any other 
reason. 

The parties agree that any judgement issued by a Canadian Court in connection with this 
Agreement regarding  the assets located in Mexico must be sent to the competent courts 
in Mexico in order for a Mexican tribunal to execute and make enforceable such 
judgement in accordance with the applicable laws of Mexico.  

9.9 The headings herein contained are for the purpose of convenience and ease of reference 
only and will not be deemed to form part of this Agreement nor to affect the 
interpretation of construction hereof. 
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9.10 This Agreement may be executed in any number of counterparts, each of which shall be 
deemed to be an original and all of which together shall constitute one and the same 
agreement. 

9.11 The Parties herein acknowledge that they have requested and are satisfied that the 
foregoing as well as all notices, actions and legal proceedings be drawn up in the English 
language./Les parties et les intervenants à cette convention reconnaissent avoir exigé que 
ce qui précède ainsi que tous avis, actions ou procédures légales soient rédigés et 
exécutés en anglais et s’en déclarent satisfaits. 

[SIGNATURES ON FOLLOWING PAGE] 
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February 5, 2021 

Private and Confidential 
Delivered via Email to: 
zweigs@bennettjones.com 

Certus Automotive Inc. 
510-3300 Bloor Street West (West Tower)
Toronto, Ontario M8X 2X2

Attention: Rob Mollenhauer 

- and-

Keen Point International Inc 
510-3300 Bloor Street West (West Tower)
Toronto, Ontario M8X 2X2

Attention: Rob Mollenhauer 

Dear Sirs: 

RE: 

AND RE: 

Letter agreement dated September 21, 2016 issued by the The Toronto-
Dominion Bank (the “Bank”) on September 21, 2016 and accepted by Certus 
Automotive Inc. (“Certus”) and Keen Point International Inc. (“KPI” and 
together with Certus, the “Borrowers”) on September 28, 2016 (as the same 
may have been or may be amended, replaced restated, supplemented or 
renewed from time to time, the “Letter Agreement”) 

Forbearance agreement dated March 21, 2019 between, inter alios, the Bank, 
Certus and KPI, as amended by a first amending agreement dated April 2, 
2019, a second amending agreement dated August 1, 2019, a third amending 
agreement dated November 15, 2019 and a fourth amending agreement dated 
July 14, 2020 (as the same may be further amended, replaced restated, 
supplemented or renewed from time to time, the “Forbearance Agreement”) 

The Bank has made available to the Borrowers certain credit facilities (the “Credit Facilities”) 
pursuant to the Letter Agreement and the Forbearance Agreement. As security for the 
obligations under the Letter Agreement and the Forbearance Agreement, each of the 
Borrowers issued certain security in favour of the Bank, including, but not limited to, the 
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following: a) a general security agreement dated March 29, 2011 granted by Certus in favour 
of the Bank (the “Certus GSA”); b) a general security agreement dated March 29, 2011 
granted by KPI in favour of the Bank (the “KPI GSA”); c) an assignment of life insurance on 
Robert Mollenhauer in the amount of $4,000,000 dated March 30, 2011 granted by KPI in 
favour of the Bank (the “Assignment of Insurance”); d) a formalized and registered 
partnership interests pledge agreement in respect to certain partnership interests owned by 
Certus in Certus Automotive, S. de R.L. de C.V. dated December 20, 2016 granted by Certus 
in favour of the Bank (the “Certus Pledge 1”); and e) a formalized and registered non-
possessory pledge over assets held in Mexico dated April 17, 2018 granted by Certus in 
favour of the Bank (the “Certus Pledge 2”, together with the Certus GSA, KPI GSA, the 
Assignment of Insurance and the Certus Pledge 1, the “Security”). 

To date, each of the Borrowers has committed a number of defaults on its obligations under 
the Letter Agreement, the Forbearance Agreement and the Security. These defaults include, 
but are not limited to, the following: 

(a) The defaults set out in the Forbearance Agreement;

(b) each of following defaults set out in default notices sent to Sean Zweig (“SZ”),
legal counsel for the Borrowers and each of the guarantors who provided
guarantees pursuant to and in connection with the Letter Agreement and the
Forbearance Agreement:

(i) September 15, 2020: Miller Thomson LLP, legal counsel for the
Bank, sent an email dated September 15, 2020 to SZ (the
“September 15 Email”), which advised SZ that the Borrowers
were in default for, among other things, failing to complete
certain Purchase Transaction Milestones (as such term is
defined in the Forbearance Agreement) under the Forbearance
Agreement;

(ii) November 4, 2020: Miller Thomson LLP sent an email dated
November 4, 2020 to SZ (the “November 4 Email”), which
advised SZ that the Borrowers were in default for, among other
things, failing to complete certain additional  Purchase
Transaction Milestones (as such term is defined in the
Forbearance Agreement) under the Forbearance Agreement;

(iii) November 20, 2020: Miller Thomson LLP sent an email dated
November 20, 2020 to SZ (the “November 20 Email”), which
advised SZ that the Borrowers were in unauthorized positions on
each account with the Bank in their respective currencies, which
constitutes a default under the Forbearance Agreement and the
Letter Agreement; and

(iv) January 28, 2021: Miller Thomson LLP sent an email dated
January 28, 2021 to SZ (the “January 28 Email”), which
advised SZ that the Borrowers had failed to fulfill their respective
monthly payment obligations for the month of January 2021,
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which constitutes a default under the Forbearance Agreement 
and the Letter Agreement. 

At this time, each of the Borrowers has indicated to the Bank that they will not be in a position 
to repay their Indebtedness (as hereinafter defined) to the Bank. 

According to the Bank’s records, as at February 4, 2021, the Borrowers are obligated or 
otherwise liable to the Bank for advances, accrued interest and fees under each of the Credit 
Facilities described in Schedule “A” hereto in such amounts as described therein1, plus 
accruing interest and all such other costs and expenses to which the Bank is entitled under its 
existing arrangements with the Borrowers (the “Outstanding Indebtedness”). 

The Bank has also incurred professional and legal fees2 on account of the defaults of the 
Borrowers described in Schedule “A” (the “Profession and Legal Fees” and together with the 
Outstanding Indebtedness, the “Indebtedness”). These amounts are also payable by the 
Borrowers in accordance with the terms of the Letter Agreement, the Forbearance Agreement 
and the Security. 

We confirm that the Bank has declared all of the obligations of the Borrowers to the Bank to 
be immediately due and payable. We also enclose herewith a notice of intention to enforce 
security pursuant to the Bankruptcy and Insolvency Act (Canada), which references the fact 
that, among other things, Certus and KPI also provided guarantees with respect to each 
other’s indebtedness to the Bank. 

All of the Indebtedness of the Borrowers to the Bank must be paid by 2:00 p.m. on February 
22, 2021.  Payment should be made to our office by certified cheque payable to the Bank.  In 
the event that the Borrowers do not remit the required funds by February 22, 2021  or the 
Borrowers do not demonstrate, by February 22, 2021  their ability to pay the funds at a later 
date, on terms satisfactory to the Bank, the Bank reserves its right to commence proceedings 
against the Borrowers, without further notice, including, without limitation, with respect to the 
appointment of a receiver and/or manager pursuant to the security which the Borrowers 
executed in favour of the Bank, and which includes a general security agreement and other 
security as more particularly described in the Letter Agreement and the Forbearance 
Agreement. 

1 The amounts owing by the Borrowers described in the table attached hereto as “Schedule “A” is net any credit 
balances in each of the Borrowers’ accounts held at the Bank as at February 4, 2021, which amounts have 
been applied again the total Indebtedness owing under the Credit Facilities by the Borrowers. As such, the 
amounts described in the table are subject to change on a day to day basis. 

2 The amounts owing by the Borrowers on account of professional and legal fees described in the table attached 
hereto as “Schedule “A” is not exhaustive and the Borrowers are obligated and liable for all such other 
professional and legal costs and expenses to which the Bank is entitled under its existing arrangements with 
the Borrowers, and therefore the amounts for professional and legal expenses described in the table are 
subject to change. 
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The Bank reserves its right to act before February 22, 2021 if, for example, the Bank 
considers the property under its security to be in peril. 

We trust that you will respond accordingly. 

Yours truly, 
 
MILLER THOMSON LLP 
 
Per: 
 
 
Geoffrey Marinangeli on behalf of Jeffrey C. Carhart 

JCC/af 

cc. Michael Vos 
 Jeffrey Swan 
 Paul Casey 
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Schedule “A” 
 

Indebtedness as at February 4, 2021 
 

Facility Loan Number Currency Principal Interest Total Principal 
& Interest 

Term Loan 9***741-18-1728 USD $7,125,000.00  $91,866.00  $7,216,866.00  

Term Loan 9***741-04-1728 CAD $9,500,000.02  $101,531.82  $9,601,531.84  

Unpaid Legal 
Fees Miller Thomson LLP CAD     $175,918.75  

Unpaid Advisor 
Fees 

Deloitte 
Restructuring Inc. CAD     $60,391.16  

Total (CAD)     $9,837,841.75  

Total (USD)     $7,216,866.00  

Total (USD Equivalent) (1)     $14,910,192.88  

(1) USD/CAD Rate 
1.278750 
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FORM 115 

Notice of Intention to Enforce Security 

(Subsection 244(1)) 

TO:  Certus Automotive Inc. (“Certus”), an insolvent person 

AND TO: Keen Point International Inc. (“KPI”), an insolvent person 

Take notice that: 

1. The Toronto-Dominion Bank (the “Bank”), a secured creditor, intends to enforce its 
security on the property of each of the insolvent persons described below: 

(a) with respect to Certus, all property described as collateral for the obligations of 
Certus to the Bank in the following documentation: 

(i) a guarantee granted by Certus in favour of the Bank dated as of May 7, 
2013 in respect to the obligations of KPI to the Bank; 

(ii) a general security agreement granted by Certus in favour of the Bank 
dated as of March 29, 2011; 

(iii) a formalized and registered partnership interests pledge agreement in 
respect to certain partnership interests owned by Certus in Certus 
Automotive, S. de R.L. de C.V. dated December 20, 2016 granted by 
Certus in favour of the Bank; and 

(iv) a formalized and registered non-possessory pledge over assets held in 
Mexico dated April 17, 2018 granted by Certus in favour of the Bank. 

(b) with respect to KPI, all property described as collateral for the obligations of 
KPI to the Bank in the following documentation: 

(i) a guarantee granted by KPI in favour of the Bank dated as of May 7, 2013 
in respect to the obligations of Certus to the Bank; 

(ii) a general security agreement granted by KPI in favour of the Bank dated 
as of March 29, 2011; and 

(iii) an assignment of life insurance on Robert Mollenhauer in the amount of 
$4,000,000 dated March 30, 2011 granted by KPI in favour of the Bank. 

2. The security that is to be enforced is in the form of the security listed in paragraph 1 
above. 

3. The total amount of indebtedness secured by the security is as set out in the attached 
demand letter dated 5 day of February, 2021. 
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4. The secured creditor will not have the right to enforce the security until after the expiry of 
the ten-day period following the sending of this Notice, unless the insolvent person 
consents to an earlier enforcement. 

Dated at Toronto this 5 day of February, 2021 

THE TORONTO-DOMINION BANK. by 
its lawyers, Miller Thomson LLP 
 

 
Per: _____________________________ 

Geoffrey Marinangeli on behalf of 
Jeffrey C. Carhart 
Telephone: (416) 595-8615 
jcarhart@millerthomson.com 
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February 16, 2021 

Delivered Via Fax (212.248.3404) and Email 
to: lsaglamer@fgiww.com and 
saltaher@fgiww.com 

FGI Worldwide LLC 
80 Broad Street, 22nd Floor 
New York, New York 10004 
Attention: Lauren Saglamer and Sami Altaher 

Jeffrey Carhart 
Direct Line: 416.595.8615 
Email: jcarhart@millerthomson.com 

Dear Sirs: 

Re: Notice of Default 

Reference is made to the intercreditor and subordination agreement dated November 15, 
2019 (the “Intercreditor Agreement”) by and between FGI Worldwide LLC and The 
Toronto-Dominion Bank (“TDB”). Capitalized terms used but not defined herein have the 
meanings ascribed to them under the Intercreditor Agreement. 

TAKE NOTICE that we act as counsel for TDB. TDB has issued default notices and 
demands for payment to certain of the Certus Entities, including Certus Automotive Inc. and 
Keen Point International Inc. served on February 5, 2021. The Certus Entities are currently 
in default of their debts, liabilities and obligations to TDB, which events of default are 
continuing and have not been remedied. These circumstances have given rise to a Trigger 
Event under the Intercreditor Agreement. Accordingly, notice is hereby given to you under 
Section 1.1(u) of the Intercreditor Agreement of commencement of the Use Period. A copy 
of this Notice is given concurrently to the Certus Entities and their legal counsel, Sean Zweig 
at Bennett Jones LLP. 

We refer you to the terms and conditions of the Intercreditor Agreement in respect of your 
duties and covenants thereunder from time to time during the Use Period. In particular, we 
note that in accordance with Section 6 of the Intercreditor Agreement if you or your 
Representative intend to use the TDB Property during the Use Period you must observe all 
of your obligations under Section 6 of the Intercreditor Agreement including, without 
limitation:  

(a) pursuant to Section 6.1(c) of the Intercreditor Agreement, ensure that TDB
receives payment equal to the daily interest then payable prior to default by
the Borrower on the principal outstanding balance of the TDB Debt for each
day during the Use Period; and

(b) pursuant to Section 6.2 of Intercreditor Agreement, pay all fees, charges and
other expenses in respect of your use and maintenance of the TDB Property
and TDB Machinery and Equipment during the Use Period.
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In accordance Section 1.1(u)(ii)(B) of the Intercreditor Agreement, please confirm receipt of 
this Notice by email to the undersigned.  

We trust you will find the above in order.  If you have any questions, please do not hesitate 
to contact the undersigned. 
 

Yours truly, 
 
MILLER THOMSON LLP 
 
Per: 
 
 
Geoffrey Marinangeli on behalf of Jeffrey C. Carhart 
JCC/af 

cc. Michael Vos 
 Jeffrey Swan 
 Paul Casey 
 Sean Zweig  
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From: Lauren Saglamer <lsaglamer@fgiww.com>  
Sent: Monday, March 1, 2021 10:16 PM 
To: Swan, Jeffrey <jeff.swan@td.com> 
Subject: RE: Certus Update ‐ Use Period from Intercreditor 
 

CAUTION: EXTERNAL MAIL. DO NOT CLICK ON LINKS OR OPEN ATTACHMENTS YOU DO NOT TRUST  
TION : COURRIEL EXTERNE. NE CLIQUEZ PAS SUR DES LIENS ET N'OUVREZ PAS DE PIÈCES JOINTES AUXQUELS VOUS NE FAITES PAS CON

 
Hi Jeff,  
 
As discussed earlier today, please find attached our Notices of Default and Reservation of Rights Letters.  
 
Thanks 
Lauren  
 

From: Swan, Jeffrey <jeff.swan@td.com>  
Sent: Thursday, February 25, 2021 1:54 PM 
To: Lauren Saglamer <lsaglamer@fgiww.com> 
Subject: RE: Certus Update ‐ Use Period from Intercreditor 
 

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the 
sender and know the content is safe. 

 

Hi Lauren, 
 

Lets just keep it to business terms for now. Less costs frankly and moreover a focus on intentions for file direction 
as well as more information sharing at this stage.  
 

Jeffrey Swan | Director, Financial Restructuring Group | TD Commercial Banking  
TD Bank Tower, 66 Wellington Street West, 39th Floor, Toronto Ontario M5K 1E9 
T: 416‐308‐9215 | C: 416 738 7145 | F: 416‐982‐7710 
 
‐‐‐‐‐Original Appointment‐‐‐‐‐ 
From: Lauren Saglamer <lsaglamer@fgiww.com>  
Sent: Thursday, February 25, 2021 1:52 PM 
To: Swan, Jeffrey 
Subject: Accepted: Certus Update ‐ Use Period from Intercreditor 
When: Monday, March 1, 2021 2:00 PM‐3:00 PM (UTC‐05:00) Eastern Time (US & Canada). 
Where: WebEx 
 

CAUTION: EXTERNAL MAIL. DO NOT CLICK ON LINKS OR OPEN ATTACHMENTS YOU DO NOT TRUST  
TION : COURRIEL EXTERNE. NE CLIQUEZ PAS SUR DES LIENS ET N'OUVREZ PAS DE PIÈCES JOINTES AUXQUELS VOUS NE FAITES PAS CON

 
Hi Jeff,  
 
It’s entirely up to you, I looped him in for visibility, but we can keep it just us four (you, me, Sami and Michael) if that’s 
preferable.  
 
Thanks, 
Lauren  
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This message contains information which may be confidential and privileged. Unless you are the addressee (or authorized to receive for the 
addressee), you may not use, copy, or disclose to anyone the message or any information contained in the message. If you have received the 

message in error, please advise the sender by reply e-mail and delete/destroy the message. 

 
Internal 

 
 
If you wish to unsubscribe from receiving commercial electronic messages from TD Bank Group, please click here or go to the following web address: 
www.td.com/tdoptout 
Si vous souhaitez vous désabonner des messages électroniques de nature commerciale envoyés par Groupe Banque TD veuillez cliquer ici ou vous 
rendre à l'adresse www.td.com/tddesab  

 
NOTICE: Confidential message which may be privileged. Unauthorized use/disclosure prohibited. If received in error, please go to www.td.com/legal for 
instructions. 
AVIS : Message confidentiel dont le contenu peut être privilégié. Utilisation/divulgation interdites sans permission. Si reçu par erreur, prière d'aller au 
www.td.com/francais/avis_juridique pour des instructions. 

This message contains information which may be confidential and privileged. Unless you are the addressee (or authorized to receive for the 

addressee), you may not use, copy, or disclose to anyone the message or any information contained in the message. If you have received the 

message in error, please advise the sender by reply e-mail and delete/destroy the message. 

------------------------------ 
[EXTERNAL EMAIL / COURRIEL EXTERNE]  
Please report any suspicious attachments, links, or requests for sensitive information. 
Veuillez rapporter la présence de pièces jointes, de liens ou de demandes d’information sensible qui vous 
semblent suspectes. 
------------------------------ 
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Court File No.:   

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

B E T W E E N :  

THE TORONTO-DOMINION BANK 

Applicant 

- and - 

CERTUS AUTOMOTIVE INC. and KEEN POINT INTERNATIONAL INC. 
Respondents 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act,  
R.S.C. 1985, c. B-3, as amended and Section 101 of the Courts of Justice Act,  

R.S.O. 1990, c. c-43, as amended  
 

 CONSENT 

 

 Deloitte Restructuring Inc. hereby consents to act as Receiver of the Respondents 

pursuant to the Application of The Toronto-Dominion Bank. 

 DATED at Toronto, Ontario this 16th day of June, 2021. 

 

 

 DELOITTE RESTRUCTURING INC. 

 

  Per:  
   Jorden Sleeth, CPA, CA, CIRP, LIT 

Senior Vice-President 
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THE TORONTO-DOMINION 
BANK 

 
Applicant 

and 
CERTUS AUTOMOTIVE INC. and KEEN POINT 
INTERNATIONAL INC. 
 
Respondents 

Court File No:  

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

 
Proceeding commenced at TORONTO 

 

CONSENT 

 

MILLER THOMSON LLP 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, ON Canada  M5H 3S1 
 
Jeffrey Carhart LSUC#:60593S  
Craig A. Mills  LSUC#: 40947B 
Tel: 416.595.8615 /416.595.8596 
Fax: 416.595.8695 
Email: jcarhart@millerthomson.com 
cmills@millerthomson.com 
 
Lawyers for the Applicant 
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THE TORONTO-DOMINION BANK
Applicant and

CERTUS AUTOMOTIVE INC. et al.
Respondents

Court File No:  

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

Proceeding commenced at TORONTO

AFFIDAVIT OF JEFFERY SWAN 
(SWORN ___________)

MILLER THOMSON LLP

Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011
Toronto, ON Canada  M5H 3S1

Jeffrey C. Carhart LSO# 23645M
Tel: 416.595.8165
jcarhart@millerthomson.com

Craig A. Mills  LSO#:40947B
Tel: 416.595.8695
cmills@millerthomson.com

Lawyers for the Applicant 
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Court File No.      

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE      

JUSTICE      

)

)

)

__________, THE ____th

DAY OF JUNE, 2021

THE TORONTO-DOMINION BANK
Applicant

- and -

CERTUS AUTOMOTIVE INC. and KEEN POINT INTERNATIONAL INC.

Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, RSO 1990, c 43, AS AMENDED

ORDER
(Appointing Receiver)

THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”) and 

section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the “CJA”) 

appointing Deloitte Restructuring Inc. as receiver  and manager (in such capacities, the 

“Receiver”) without security, of all of the assets, undertakings and properties of Certus 

Automotive Inc. and Keen Point International Inc. (the collectively, the “Debtors” or the 

“Certus Automotive Group”) acquired for, or used in relation to a business carried on 

by the Debtors, was heard this day by videoconference due to the COVID-19 crisis.



- 2 -

ON READING the affidavit of Jeffrey Swan sworn June , 2021 and the Exhibits 

thereto and on hearing the submissions of counsel for Applicant and the Debtors, no 

one else appearing although duly served as appears from the affidavit of service of 

sworn June , 2021, and on reading the consent of  Deloitte Restructuring Inc. to act as 

the Receiver,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and 

the Application is hereby abridged and validated so that this application is properly 

returnable today and hereby dispenses with further service thereof.  

APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 

101 of the CJA, Deloitte Restructuring Inc. is hereby appointed Receiver, without 

security, of all of the assets, undertakings and properties of the Debtors acquired for, or 

used in relation to a business carried on by the Debtors, including all proceeds thereof 

(the “Property”).

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, 

but not obligated, to act at once in respect of the Property and, without in any way 

limiting the generality of the foregoing, the Receiver is hereby expressly empowered 

and authorized to do any of the following where the Receiver considers it necessary or 

desirable:  
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(a) to take possession of and exercise control over the Property, 

including any funds held in trust by the Debtors or their lawyers,

and any and all proceeds, receipts and disbursements arising out of 

or from the Property;

(b) to receive, preserve, and protect the Property, or any part or parts 

thereof, including, but not limited to, the changing of locks and 

security codes, the relocating of Property to safeguard it, the 

engaging of independent security personnel, the taking of physical 

inventories and the placement of such insurance coverage as may 

be necessary or desirable;

(c) to manage, operate, and carry on the business of the Debtors, 

including the powers to enter into any agreements, incur any 

obligations in the ordinary course of business, cease to carry on all 

or any part of the business, or cease to perform any contracts of 

the Debtors;

(d) to engage consultants, appraisers, agents, experts, auditors, 

accountants, managers, counsel and such other persons from time 

to time and on whatever basis, including on a temporary basis, to 

assist with the exercise of the Receiver’s powers and duties, 

including without limitation those conferred by this Order;
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(e) to purchase or lease such machinery, equipment, inventories, 

supplies, premises or other assets to continue the business of the 

Debtors or any part or parts thereof;

(f) to receive and collect all monies and accounts now owed or 

hereafter owing to the Debtors and to exercise all remedies of the 

Debtors in collecting such monies, including, without limitation, to 

enforce any security held by the Debtors;

(g) to settle, extend or compromise any indebtedness owing to the 

Debtors;

(h) to execute, assign, issue and endorse documents of whatever 

nature in respect of any of the Property, whether in the Receiver’s 

name or in the name and on behalf of the Debtors, for any purpose 

pursuant to this Order;

(i) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or 

hereafter instituted with respect to the Debtors, the Property or the 

Receiver, and to settle or compromise any such proceedings. The 

authority hereby conveyed shall extend to such appeals or 

applications for judicial review in respect of any order or judgment 

pronounced in any such proceeding;
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(j) to market any or all of the Property, including advertising and 

soliciting offers in respect of the Property or any part or parts 

thereof and negotiating such terms and conditions of sale as the 

Receiver in its discretion may deem appropriate;

(k) to sell, convey, transfer, lease or assign the Property or any part or 

parts thereof out of the ordinary course of business,

(i) without the approval of this Court in respect of any 

transaction not exceeding $800,000 provided that the 

aggregate consideration for all such transactions does not 

exceed $1,500,000; and

(ii) with the approval of this Court in respect of any transaction 

in which the purchase price or the aggregate purchase price 

exceeds the applicable amount set out in the preceding 

clause;

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario 

Mortgages Act, as the case may be, shall not be required.

(l) to apply for any vesting order or other orders necessary to convey 

the Property or any part or parts thereof to a purchaser or 

purchasers thereof, free and clear of any liens or encumbrances 

affecting such Property;  
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(m) to report to, meet with and discuss with such affected Persons (as 

defined below) as the Receiver deems appropriate on all matters 

relating to the Property and the receivership, and to share 

information, subject to such terms as to confidentiality as the 

Receiver deems advisable;

(n) to register a copy of this Order and any other Orders in respect of 

the Property against title to any of  the Property;

(o) to apply for any permits, licences, approvals or permissions as may 

be required by any governmental authority and any renewals 

thereof for and on behalf of and, if thought desirable by the 

Receiver, in the name of the Debtors;

(p) to enter into agreements with any trustee in bankruptcy appointed 

in respect of the Debtors, including, without limiting the generality of 

the foregoing, the ability to enter into occupation agreements for 

any property owned or leased by the Debtors; 

(q) to file an assignment in bankruptcy on behalf of the Debtors; 

(r) to exercise any shareholder, partnership, joint venture or other 

rights which the Debtors may have;

(s) to commence a foreign legal proceeding to seek the aid and 

recognition of any court, tribunal, regulatory or administrative body 

having jurisdiction in Canada, in the United States of America, in 
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Mexico, in China, in Hong Kong, and in Germany, to give effect to 

this Order and to assist the Receiver and its agents in carrying out 

the terms of this Order; and

(t) to take any steps reasonably incidental to the exercise of these 

powers or the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be 

exclusively authorized and empowered to do so, to the exclusion of all other Persons 

(as defined below), including the Debtors, and without interference from any other 

Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of its current and former 

directors, officers, employees, agents, accountants, legal counsel and shareholders, 

and all other persons acting on its instructions or behalf, and (iii) all other individuals, 

firms, corporations, governmental bodies or agencies, or other entities having notice of 

this Order (all of the foregoing, collectively, being “Persons” and each being a “Person”) 

shall forthwith advise the Receiver of the existence of any Property in such Person’s 

possession or control, shall grant immediate and continued access to the Property to 

the Receiver, and shall deliver all such Property to the Receiver upon the Receiver’s

request. 

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of 

the existence of any books, documents, securities, contracts, orders, corporate and 



- 8 -

accounting records, and any other papers, records and information of any kind related 

to the business or affairs of the Debtors, and any computer programs, computer tapes, 

computer disks, or other data storage media containing any such information (the 

foregoing, collectively, the “Records”) in that Person’s possession or control, and shall 

provide to the Receiver or permit the Receiver to make, retain and take away copies 

thereof and grant to the Receiver unfettered access to and use of accounting, computer, 

software and physical facilities relating thereto, provided however that nothing in this 

paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, or the 

granting of access to Records, which may not be disclosed or provided to the Receiver 

due to the privilege attaching to solicitor-client communication or due to statutory 

provisions prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on 

a computer or other electronic system of information storage, whether by independent 

service provider or otherwise, all Persons in possession or control of such Records shall 

forthwith give unfettered access to the Receiver for the purpose of allowing the Receiver 

to recover and fully copy all of the information contained therein whether by way of 

printing the information onto paper or making copies of computer disks or such other 

manner of retrieving and copying the information as the Receiver in its discretion deems 

expedient, and shall not alter, erase or destroy any Records without the prior written 

consent of the Receiver.  Further, for the purposes of this paragraph, all Persons shall 

provide the Receiver with all such assistance in gaining immediate access to the 

information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 
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providing the Receiver with any and all access codes, account names and account 

numbers that may be required to gain access to the information.

7. THIS  COURT ORDERS that the Receiver shall provide each of the relevant 

landlords with notice of the Receiver’s intention to remove any fixtures from any leased 

premises at least seven (7) days prior to the date of the intended removal.  The relevant 

landlord shall be entitled to have a representative present in the leased premises to 

observe such removal and, if the landlord disputes the Receiver’s entitlement to remove 

any such fixture under the provisions of the lease, such fixture shall remain on the 

premises and shall be dealt with as agreed between any applicable secured creditors, 

such landlord and the Receiver, or by further Order of this Court upon application by the 

Receiver on at least two (2) days’ notice to such landlord and any such secured 

creditors.

NO PROCEEDINGS AGAINST THE RECEIVER

8. THIS COURT ORDERS that no proceeding or enforcement process in any court 

or tribunal (each, a “Proceeding”), shall be commenced or continued against the 

Receiver except with the written consent of the Receiver or with leave of this Court.   

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors 

or the Property shall be commenced or continued except with the written consent of the 

Receiver or with leave of this Court and any and all Proceedings currently under way 
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against or in respect of the Debtors or the Property are hereby stayed and suspended 

pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the

Receiver, or affecting the Property, are hereby stayed and suspended except with the 

written consent of the Receiver or leave of this Court, provided however that this stay 

and suspension does not apply in respect of any “eligible financial contract” as defined 

in the BIA, and further provided that nothing in this paragraph shall (i) empower the 

Receiver or the Debtors to carry on any business which the Debtors are not lawfully 

entitled to carry on, (ii) exempt the Receiver or the Debtors from compliance with 

statutory or regulatory provisions relating to health, safety or the environment, (iii) 

prevent the filing of any registration to preserve or perfect a security interest, or (iv) 

prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter,

interfere with, repudiate, terminate or cease to perform any right, renewal right, contract, 

agreement, licence or permit in favour of or held by the Debtors, without written consent 

of the Receiver or leave of this Court.

CONTINUATION OF SERVICES

12. THIS COURT ORDERS that all Persons having oral or written agreements with

the Debtors or statutory or regulatory mandates for the supply of goods and/or services, 
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including without limitation, all computer software, communication and other data 

services, centralized banking services, payroll services, insurance, transportation 

services, utility or other services to the Debtors are hereby restrained until further Order 

of this Court from discontinuing, altering, interfering with or terminating the supply of 

such goods or services as may be required by the Receiver, and that the Receiver shall 

be entitled to the continued use of the Debtors’ current telephone numbers, facsimile 

numbers, internet addresses and domain names, provided in each case that the normal 

prices or charges for all such goods or services received after the date of this Order are 

paid by the Receiver in accordance with normal payment practices of the Debtors or 

such other practices as may be agreed upon by the supplier or service provider and the 

Receiver, or as may be ordered by this Court.  

RECEIVER TO HOLD FUNDS

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other

forms of payments received or collected by the Receiver from and after the making of 

this Order from any source whatsoever, including without limitation the sale of all or any 

of the Property and the collection of any accounts receivable in whole or in part, 

whether in existence on the date of this Order or hereafter coming into existence, shall 

be deposited into one or more new accounts to be opened by the Receiver (the “Post 

Receivership Accounts”) and the monies standing to the credit of such Post 

Receivership Accounts from time to time, net of any disbursements provided for herein, 

shall be held by the Receiver to be paid in accordance with the terms of this Order or 

any further Order of this Court. 
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EMPLOYEES

14. THIS COURT ORDERS that all employees of the Debtors shall remain the

employees of the Debtors until such time as the Receiver, on the Debtors’ behalf, may 

terminate the employment of such employees.  The Receiver shall not be liable for any 

employee-related liabilities, including any successor employer liabilities as provided for 

in section 14.06(1.2) of the BIA, other than such amounts as the Receiver may 

specifically agree in writing to pay, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.

PIPEDA

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver shall disclose 

personal information of identifiable individuals to prospective purchasers or bidders for 

the Property and to their advisors, but only to the extent desirable or required to 

negotiate and attempt to complete one or more sales of the Property (each, a “Sale”).  

Each prospective purchaser or bidder to whom such personal information is disclosed 

shall maintain and protect the privacy of such information and limit the use of such 

information to its evaluation of the Sale, and if it does not complete a Sale, shall return 

all such information to the Receiver, or in the alternative destroy all such information.  

The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is 

in all material respects identical to the prior use of such information by the Debtors, and 
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shall return all other personal information to the Receiver, or ensure that all other 

personal information is destroyed. 

LIMITATION ON ENVIRONMENTAL LIABILITIES

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver

to occupy or to take control, care, charge, possession or management (separately 

and/or collectively, “Possession”) of any of the Property that might be environmentally 

contaminated, might be a pollutant or a contaminant, or might cause or contribute to a 

spill, discharge, release or deposit of a substance contrary to any federal, provincial or 

other law respecting the protection, conservation, enhancement, remediation or 

rehabilitation of the environment or relating to the disposal of waste or other 

contamination including, without limitation, the Canadian Environmental Protection Act, 

the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the 

Ontario Occupational Health and Safety Act and regulations thereunder (the 

“Environmental Legislation”), provided however that nothing herein shall exempt the 

Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything 

done in pursuance of the Receiver’s duties and powers under this Order, be deemed to 

be in Possession of any of the Property within the meaning of any Environmental 

Legislation, unless it is actually in possession.  

LIMITATION ON THE RECEIVER’S LIABILITY

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a

result of its appointment or the carrying out the provisions of this Order, save and 
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except for any gross negligence or wilful misconduct on its part, or in respect of its 

obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act.  Nothing in this Order shall derogate from the protections 

afforded the Receiver by section 14.06 of the BIA or by any other applicable legislation. 

RECEIVER’S ACCOUNTS

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be

paid their reasonable fees and disbursements, in each case at their standard rates and 

charges unless otherwise ordered by the Court on the passing of accounts, and that the 

Receiver and counsel to the Receiver shall be entitled to and are hereby granted a 

charge (the “Receiver’s Charge”) on the Property, as security for such fees and 

disbursements, both before and after the making of this Order in respect of these 

proceedings, and that the Receiver’s Charge shall form a first charge on the Property in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) 

of the BIA.

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its

accounts from time to time, and for this purpose the accounts of the Receiver and its 

legal counsel are hereby referred to a judge of the Commercial List of the Ontario 

Superior Court of Justice.

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver

shall be at liberty from time to time to apply reasonable amounts, out of the monies in its 

hands, against its fees and disbursements, including legal fees and disbursements, 



- 15 -

incurred at the standard rates and charges of the Receiver or its counsel, and such 

amounts shall constitute advances against its remuneration and disbursements when 

and as approved by this Court.

FUNDING OF THE RECEIVERSHIP

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby

empowered to borrow by way of a revolving credit or otherwise, such monies from time 

to time as it may consider necessary or desirable, provided that the outstanding 

principal amount does not exceed $2,000,000 (or such greater amount as this Court 

may by further Order authorize) at any time, at such rate or rates of interest as it deems 

advisable for such period or periods of time as it may arrange, for the purpose of 

funding the exercise of the powers and duties conferred upon the Receiver by this 

Order, including interim expenditures.  The whole of the Property shall be and is hereby 

charged by way of a fixed and specific charge (the “Receiver’s Borrowings Charge”) 

as security for the payment of the monies borrowed, together with interest and charges 

thereon, in priority to all security interests, trusts, liens, charges and encumbrances, 

statutory or otherwise, in favour of any Person, but subordinate in priority to the 

Receiver’s Charge and the charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) 

of the BIA.

22. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any

other security granted by the Receiver in connection with its borrowings under this 

Order shall be enforced without leave of this Court.
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23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue

certificates substantially in the form annexed as Schedule “A” hereto (the “Receiver’s 

Certificates”) for any amount borrowed by it pursuant to this Order.

24. THIS COURT ORDERS that the monies from time to time borrowed by the

Receiver pursuant to this Order or any further order of this Court and any and all 

Receiver’s Certificates evidencing the same or any part thereof shall rank on a pari 

passu basis, unless otherwise agreed to by the holders of any prior issued Receiver’s 

Certificates. 

SERVICE AND NOTICE

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the 

service of documents made in accordance with the Protocol (which can be found on the 

Commercial List website at http://www.ontariocourts.ca/scj/practice/practice-

directions/toronto/e-service-protocol/) shall be valid and effective service.  Subject to 

Rule 17.05 this Order shall constitute an order for substituted service pursuant to Rule 

16.04 of the Rules of Civil Procedure. Subject to Rule 3.01(d) of the Rules of Civil 

Procedure and paragraph 21 of the Protocol, service of documents in accordance with 

the Protocol will be effective on transmission.  This Court further orders that a Case 

Website shall be established in accordance with the Protocol with the following URL: 

www.insolvencies.deloitte.ca/en-ca/Certus.

26. THIS COURT ORDERS that if the service or distribution of documents in

accordance with the Protocol is not practicable, the Receiver is at liberty to serve or 

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/
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distribute this Order, any other materials and orders in these proceedings, any notices 

or other correspondence, by forwarding true copies thereof by prepaid ordinary mail, 

courier, personal delivery or facsimile transmission to the Debtors’ creditors or other

interested parties at their respective addresses as last shown on the records of the 

Debtors and that any such service or distribution by courier, personal delivery or 

facsimile transmission shall be deemed to be received on the next business day 

following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing.

GENERAL

27. THIS COURT ORDERS that the Receiver may from time to time apply to this

Court for advice and directions in the discharge of its powers and duties hereunder.

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver

from acting as a trustee in bankruptcy of the Debtors.

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court,

tribunal, regulatory or administrative body having jurisdiction in Canada, in the United 

States of America, in Mexico, in China, in Hong Kong, and in Germany, to give effect to 

this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an 

officer of this Court, as may be necessary or desirable to give effect to this Order or to 

assist the Receiver and its agents in carrying out the terms of this Order. 



- 18 -

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized

and empowered to apply to any court, tribunal, regulatory or administrative body, 

wherever located, for the recognition of this Order and for assistance in carrying out the 

terms of this Order, and that the Receiver is authorized and empowered to act as a 

representative in respect of the within proceedings for the purpose of having these 

proceedings recognized in a jurisdiction outside Canada.

31. THIS COURT ORDERS that the Applicant shall have its costs of this application,

up to and including entry and service of this Order, provided for by the terms of the 

Plaintiff’s security or, if not so provided by the Applicant’s security, then on a substantial 

indemnity basis to be paid by the Receiver from the Debtors’ estate with such priority 

and at such time as this Court may determine.

32. THIS COURT ORDERS that any interested party may apply to this Court to vary

or amend this Order on not less than seven (7) days’ notice to the Receiver and to any 

other party likely to be affected by the order sought or upon such other notice, if any, as 

this Court may order.

33. THIS COURT ORDERS that the Receiver, its counsel and counsel for the

Applicant are at liberty to serve or distribute this Order, any other materials and orders 

as may be reasonably required in these proceedings, including any notices, or other 

correspondence, by forwarding true copies thereof by electronic message to the 

Debtors’ creditors or other interested parties and their advisors.  For greater certainty, 

any such distribution or service shall be deemed to be in satisfaction of a legal or 
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juridical obligation, and notice requirements within the meaning of clause 3(c) of the 

Electronic Commerce Protection Regulations, Reg. 81000-2-175 (SOR/DORS).

________________________________________
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SCHEDULE “A”

RECEIVER CERTIFICATE

CERTIFICATE NO. ______________

AMOUNT $_____________________

1. THIS IS TO CERTIFY that Deloitte Restructuring Inc., the receiver (the

“Receiver”) of the assets, undertakings and properties of Certus Automotive Inc. and 

Keen Point International Inc. acquired for, or used in relation to a business carried on by 

the Debtors, including all proceeds thereof (collectively, the “Property”) appointed by 

Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”) dated the 

___ day of  ---, 2021 (the “Order”) made in an action having Court file number __-CL-

_______, has received as such Receiver from the holder of this certificate (the 

“Lender”) the principal sum of $___________, being part of the total principal sum of 

$___________ which the Receiver is authorized to borrow under and pursuant to the 

Order.

2. The principal sum evidenced by this certificate is payable on demand by the

Lender with interest thereon calculated and compounded [daily][monthly not in advance 

on the _______ day of each month] after the date hereof at a notional rate per annum 

equal to the rate of ______ per cent above the prime commercial lending rate of Bank of 

_________ from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together

with the principal sums and interest thereon of all other certificates issued by the 
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Receiver pursuant to the Order or to any further order of the Court, a charge upon the 

whole of the Property, in priority to the security interests of any other person, but subject 

to the priority of the charges set out in the Order and in the Bankruptcy and Insolvency 

Act, and the right of the Receiver to indemnify itself out of such Property in respect of its 

remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are

payable at the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates

creating charges ranking or purporting to rank in priority to this certificate shall be issued 

by the Receiver to any person other than the holder of this certificate without the prior 

written consent of the holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to

deal with the Property as authorized by the Order and as authorized by any further or 

other order of the Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay

any sum in respect of which it may issue certificates under the terms of the Order.

DATED the _____ day of ______________, 2021.

Deloitte Restructuring Inc., solely in its 
capacity as Receiver of the Property, and 
not in its personal capacity

Per:

Name:

Title: 



1 The Model Order Subcommittee notes that a receivership proceeding may be commenced by action or by application. 
 This model order is drafted on the basis that the receivership proceeding is commenced by way of an action.

2 Section 243(1) of the BIA provides that the Court may appoint a receiver "on application by a secured creditor".
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ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE 
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)
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DAY OF MONTHJUNE, 20YR2021
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PLAINTIFF1

Plaintiff

THE TORONTO-DOMINION BANK
Applicant

- and -

DEFENDANT

Defendant

CERTUS AUTOMOTIVE INC. and KEEN POINT INTERNATIONAL INC.

Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, RSO 1990, c 43, AS AMENDED

ORDER
(appointingAppointing Receiver)

THIS MOTIONAPPLICATION made by the Plaintiff2Applicant for an Order pursuant to

section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended
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3 If service is effected in a manner other than as authorized by the Ontario Rules of Civil Procedure, an order 
validating irregular service is required pursuant to Rule 16.08 of the Rules of Civil Procedure and may be granted 
in appropriate circumstances.
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(the "“BIA"”) and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as

amended (the "“CJA"”) appointing [RECEIVER'S NAME]Deloitte Restructuring Inc. as

receiver [ and manager] (in such capacities, the "“Receiver"”) without security, of all of

the assets, undertakings and properties of [DEBTOR'S NAME] (the "Debtor"Certus

Automotive Inc. and Keen Point International Inc. (the collectively, the “Debtors” or the

“Certus Automotive Group”) acquired for, or used in relation to a business carried on

by the DebtorDebtors, was heard this day at 330 University Avenue, Toronto, Ontarioby

videoconference due to the COVID-19 crisis.

ON READING the affidavit of [NAME]Jeffrey Swan sworn [DATE]June , 2021 and

the Exhibits thereto and on hearing the submissions of counsel for [NAMES]Applicant

and the Debtors, no one else appearing for [NAME] although duly served as appears

from the affidavit of service of [NAME] sworn [DATE]June , 2021, and on reading

the consent of  [RECEIVER'S NAME]Deloitte Restructuring Inc. to act as the Receiver,

SERVICE

THIS COURT ORDERS that the time for service of the Notice of1.

MotionApplication and the MotionApplication is hereby abridged and validated3 so that

this motionapplication is properly returnable today and hereby dispenses with further

service thereof.

APPOINTMENT
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THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section2.

101 of the CJA, [RECEIVER'S NAME]Deloitte Restructuring Inc. is hereby appointed

Receiver, without security, of all of the assets, undertakings and properties of the

DebtorDebtors acquired for, or used in relation to a business carried on by the

DebtorDebtors, including all proceeds thereof (the "“Property"”).

RECEIVER’S POWERS

THIS COURT ORDERS that the Receiver is hereby empowered and authorized,3.

but not obligated, to act at once in respect of the Property and, without in any way

limiting the generality of the foregoing, the Receiver is hereby expressly empowered

and authorized to do any of the following where the Receiver considers it necessary or

desirable:

to take possession of and exercise control over the Property,(a)

including any funds held in trust by the Debtors or their lawyers,

and any and all proceeds, receipts and disbursements arising out

of or from the Property;

to receive, preserve, and protect the Property, or any part or parts(b)

thereof, including, but not limited to, the changing of locks and

security codes, the relocating of Property to safeguard it, the

engaging of independent security personnel, the taking of physical

inventories and the placement of such insurance coverage as may

be necessary or desirable;
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to manage, operate, and carry on the business of the(c)

DebtorDebtors, including the powers to enter into any agreements,

incur any obligations in the ordinary course of business, cease to

carry on all or any part of the business, or cease to perform any

contracts of the DebtorDebtors;

to engage consultants, appraisers, agents, experts, auditors,(d)

accountants, managers, counsel and such other persons from time

to time and on whatever basis, including on a temporary basis, to

assist with the exercise of the Receiver'’s powers and duties,

including without limitation those conferred by this Order;

to purchase or lease such machinery, equipment, inventories,(e)

supplies, premises or other assets to continue the business of the

DebtorDebtors or any part or parts thereof;

to receive and collect all monies and accounts now owed or(f)

hereafter owing to the DebtorDebtors and to exercise all remedies

of the DebtorDebtors in collecting such monies, including, without

limitation, to enforce any security held by the DebtorDebtors;

to settle, extend or compromise any indebtedness owing to the(g)

DebtorDebtors;

to execute, assign, issue and endorse documents of whatever(h)

nature in respect of any of the Property, whether in the Receiver'’s
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name or in the name and on behalf of the DebtorDebtors, for any

purpose pursuant to this Order;

to initiate, prosecute and continue the prosecution of any and all(i)

proceedings and to defend all proceedings now pending or

hereafter instituted with respect to the DebtorDebtors, the Property

or the Receiver, and to settle or compromise any such

proceedings.4 The authority hereby conveyed shall extend to such

appeals or applications for judicial review in respect of any order or

judgment pronounced in any such proceeding;

to market any or all of the Property, including advertising and(j)

soliciting offers in respect of the Property or any part or parts

thereof and negotiating such terms and conditions of sale as the

Receiver in its discretion may deem appropriate;

to sell, convey, transfer, lease or assign the Property or any part or(k)

parts thereof out of the ordinary course of business,

without the approval of this Court in respect of any(i)

transaction not exceeding $________,800,000 provided that

the aggregate consideration for all such transactions does

not exceed $__________1,500,000; and



- 6 -

5 If the Receiver will be dealing with assets in other provinces, consider adding references to applicable statutes in 
other provinces.  If this is done, those statutes must be reviewed to ensure that the Receiver is exempt from or can 
be exempted from such notice periods, and further that the Ontario Court has the jurisdiction to grant such an 
exemption.

DOCSTOR: 1771742\937255301.5

with the approval of this Court in respect of any transaction(ii)

in which the purchase price or the aggregate purchase price

exceeds the applicable amount set out in the preceding

clause;

and in each such case notice under subsection 63(4) of the Ontario

Personal Property Security Act, [or section 31 of the Ontario

Mortgages Act, as the case may be,]5 shall not be required, and in

each case the Ontario Bulk Sales Act shall not apply.

to apply for any vesting order or other orders necessary to convey(l)

the Property or any part or parts thereof to a purchaser or

purchasers thereof, free and clear of any liens or encumbrances

affecting such Property;

to report to, meet with and discuss with such affected Persons (as(m)

defined below) as the Receiver deems appropriate on all matters

relating to the Property and the receivership, and to share

information, subject to such terms as to confidentiality as the

Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of(n)

the Property against title to any of  the Property;
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to apply for any permits, licences, approvals or permissions as may(o)

be required by any governmental authority and any renewals

thereof for and on behalf of and, if thought desirable by the

Receiver, in the name of the DebtorDebtors;

to enter into agreements with any trustee in bankruptcy appointed(p)

in respect of the DebtorDebtors, including, without limiting the

generality of the foregoing, the ability to enter into occupation

agreements for any property owned or leased by the

DebtorDebtors;

to file an assignment in bankruptcy on behalf of the Debtors;(q)

(q) to exercise any shareholder, partnership, joint venture or other(r)

rights which the DebtorDebtors may have;

to commence a foreign legal proceeding to seek the aid and(s)

recognition of any court, tribunal, regulatory or administrative body

having jurisdiction in Canada, in the United States of America, in

Mexico, in China, in Hong Kong, and in Germany, to give effect to

this Order and to assist the Receiver and its agents in carrying out

the terms of this Order; and

(r) to take any steps reasonably incidental to the exercise of these(t)

powers or the performance of any statutory obligations.
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and in each case where the Receiver takes any such actions or steps, it shall be

exclusively authorized and empowered to do so, to the exclusion of all other Persons

(as defined below), including the DebtorDebtors, and without interference from any other

Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

THIS COURT ORDERS that (i) the DebtorDebtors, (ii) all of its current and former4.

directors, officers, employees, agents, accountants, legal counsel and shareholders,

and all other persons acting on its instructions or behalf, and (iii) all other individuals,

firms, corporations, governmental bodies or agencies, or other entities having notice of

this Order (all of the foregoing, collectively, being "“Persons"” and each being a

"“Person"”) shall forthwith advise the Receiver of the existence of any Property in such

Person'’s possession or control, shall grant immediate and continued access to the

Property to the Receiver, and shall deliver all such Property to the Receiver upon the

Receiver'’s request.

THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of5.

the existence of any books, documents, securities, contracts, orders, corporate and

accounting records, and any other papers, records and information of any kind related

to the business or affairs of the DebtorDebtors, and any computer programs, computer

tapes, computer disks, or other data storage media containing any such information

(the foregoing, collectively, the "“Records"”) in that Person'’s possession or control, and

shall provide to the Receiver or permit the Receiver to make, retain and take away

copies thereof and grant to the Receiver unfettered access to and use of accounting,
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computer, software and physical facilities relating thereto, provided however that

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of

Records, or the granting of access to Records, which may not be disclosed or provided

to the Receiver due to the privilege attaching to solicitor-client communication or due to

statutory provisions prohibiting such disclosure.

THIS COURT ORDERS that if any Records are stored or otherwise contained on6.

a computer or other electronic system of information storage, whether by independent

service provider or otherwise, all Persons in possession or control of such Records shall

forthwith give unfettered access to the Receiver for the purpose of allowing the

Receiver to recover and fully copy all of the information contained therein whether by

way of printing the information onto paper or making copies of computer disks or such

other manner of retrieving and copying the information as the Receiver in its discretion

deems expedient, and shall not alter, erase or destroy any Records without the prior

written consent of the Receiver.  Further, for the purposes of this paragraph, all

Persons shall provide the Receiver with all such assistance in gaining immediate

access to the information in the Records as the Receiver may in its discretion require

including providing the Receiver with instructions on the use of any computer or other

system and providing the Receiver with any and all access codes, account names and

account numbers that may be required to gain access to the information.

THIS  COURT ORDERS that the Receiver shall provide each of the relevant7.

landlords with notice of the Receiver’s intention to remove any fixtures from any leased

premises at least seven (7) days prior to the date of the intended removal.  The relevant

landlord shall be entitled to have a representative present in the leased premises to
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observe such removal and, if the landlord disputes the Receiver’s entitlement to remove

any such fixture under the provisions of the lease, such fixture shall remain on the

premises and shall be dealt with as agreed between any applicable secured creditors,

such landlord and the Receiver, or by further Order of this Court upon application by the

Receiver on at least two (2) days’ notice to such landlord and any such secured

creditors.

NO PROCEEDINGS AGAINST THE RECEIVER

THIS COURT ORDERS that no proceeding or enforcement process in any court8.

or tribunal (each, a "“Proceeding"”), shall be commenced or continued against the

Receiver except with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORDEBTORS OR THE PROPERTY

THIS COURT ORDERS that no Proceeding against or in respect of the9.

DebtorDebtors or the Property shall be commenced or continued except with the written

consent of the Receiver or with leave of this Court and any and all Proceedings

currently under way against or in respect of the DebtorDebtors or the Property are

hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

THIS COURT ORDERS that all rights and remedies against the DebtorDebtors,10.

the Receiver, or affecting the Property, are hereby stayed and suspended except with

the written consent of the Receiver or leave of this Court, provided however that this

stay and suspension does not apply in respect of any "“eligible financial contract"” as
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defined in the BIA, and further provided that nothing in this paragraph shall (i) empower

the Receiver or the DebtorDebtors to carry on any business which the Debtor isDebtors

are not lawfully entitled to carry on, (ii) exempt the Receiver or the DebtorDebtors from

compliance with statutory or regulatory provisions relating to health, safety or the

environment, (iii) prevent the filing of any registration to preserve or perfect a security

interest, or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter,11.

interfere with, repudiate, terminate or cease to perform any right, renewal right,

contract, agreement, licence or permit in favour of or held by the DebtorDebtors, without

written consent of the Receiver or leave of this Court.

CONTINUATION OF SERVICES

THIS COURT ORDERS that all Persons having oral or written agreements with12.

the DebtorDebtors or statutory or regulatory mandates for the supply of goods and/or

services, including without limitation, all computer software, communication and other

data services, centralized banking services, payroll services, insurance, transportation

services, utility or other services to the DebtorDebtors are hereby restrained until further

Order of this Court from discontinuing, altering, interfering with or terminating the supply

of such goods or services as may be required by the Receiver, and that the Receiver

shall be entitled to the continued use of the Debtor'sDebtors’ current telephone

numbers, facsimile numbers, internet addresses and domain names, provided in each

case that the normal prices or charges for all such goods or services received after the
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date of this Order are paid by the Receiver in accordance with normal payment

practices of the DebtorDebtors or such other practices as may be agreed upon by the

supplier or service provider and the Receiver, or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

THIS COURT ORDERS that all funds, monies, cheques, instruments, and other13.

forms of payments received or collected by the Receiver from and after the making of

this Order from any source whatsoever, including without limitation the sale of all or any

of the Property and the collection of any accounts receivable in whole or in part,

whether in existence on the date of this Order or hereafter coming into existence, shall

be deposited into one or more new accounts to be opened by the Receiver (the "“Post

Receivership Accounts"”) and the monies standing to the credit of such Post

Receivership Accounts from time to time, net of any disbursements provided for herein,

shall be held by the Receiver to be paid in accordance with the terms of this Order or

any further Order of this Court.

EMPLOYEES

THIS COURT ORDERS that all employees of the DebtorDebtors shall remain the14.

employees of the DebtorDebtors until such time as the Receiver, on the Debtor'sDebtors’

behalf, may terminate the employment of such employees.  The Receiver shall not be

liable for any employee-related liabilities, including any successor employer liabilities as

provided for in section 14.06(1.2) of the BIA, other than such amounts as the Receiver

may specifically agree in writing to pay, or in respect of its obligations under sections

81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.
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PIPEDA

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal15.

Information Protection and Electronic Documents Act, the Receiver shall disclose

personal information of identifiable individuals to prospective purchasers or bidders for

the Property and to their advisors, but only to the extent desirable or required to

negotiate and attempt to complete one or more sales of the Property (each, a "“Sale"”).

Each prospective purchaser or bidder to whom such personal information is disclosed

shall maintain and protect the privacy of such information and limit the use of such

information to its evaluation of the Sale, and if it does not complete a Sale, shall return

all such information to the Receiver, or in the alternative destroy all such information.

The purchaser of any Property shall be entitled to continue to use the personal

information provided to it, and related to the Property purchased, in a manner which is

in all material respects identical to the prior use of such information by the

DebtorDebtors, and shall return all other personal information to the Receiver, or ensure

that all other personal information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

THIS COURT ORDERS that nothing herein contained shall require the Receiver16.

to occupy or to take control, care, charge, possession or management (separately

and/or collectively, "“Possession"”) of any of the Property that might be

environmentally contaminated, might be a pollutant or a contaminant, or might cause or

contribute to a spill, discharge, release or deposit of a substance contrary to any

federal, provincial or other law respecting the protection, conservation, enhancement,
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remediation or rehabilitation of the environment or relating to the disposal of waste or

other contamination including, without limitation, the Canadian Environmental

Protection Act, the Ontario Environmental Protection Act, the Ontario Water Resources

Act, or the Ontario Occupational Health and Safety Act and regulations thereunder (the

"“Environmental Legislation"”), provided however that nothing herein shall exempt the

Receiver from any duty to report or make disclosure imposed by applicable

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything

done in pursuance of the Receiver'’s duties and powers under this Order, be deemed to

be in Possession of any of the Property within the meaning of any Environmental

Legislation, unless it is actually in possession.

LIMITATION ON THE RECEIVER’S LIABILITY

THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a17.

result of its appointment or the carrying out the provisions of this Order, save and

except for any gross negligence or wilful misconduct on its part, or in respect of its

obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner

Protection Program Act.  Nothing in this Order shall derogate from the protections

afforded the Receiver by section 14.06 of the BIA or by any other applicable legislation.

RECEIVER'’S ACCOUNTS

THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be18.

paid their reasonable fees and disbursements, in each case at their standard rates and

charges unless otherwise ordered by the Court on the passing of accounts, and that the

Receiver and counsel to the Receiver shall be entitled to and are hereby granted a
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charge (the "“Receiver'’s Charge"”) on the Property, as security for such fees and

disbursements, both before and after the making of this Order in respect of these

proceedings, and that the Receiver'’s Charge shall form a first charge on the Property in

priority to all security interests, trusts, liens, charges and encumbrances, statutory or

otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and

81.6(2) of the BIA.6

THIS COURT ORDERS that the Receiver and its legal counsel shall pass its19.

accounts from time to time, and for this purpose the accounts of the Receiver and its

legal counsel are hereby referred to a judge of the Commercial List of the Ontario

Superior Court of Justice.

THIS COURT ORDERS that prior to the passing of its accounts, the Receiver20.

shall be at liberty from time to time to apply reasonable amounts, out of the monies in

its hands, against its fees and disbursements, including legal fees and disbursements,

incurred at the standard rates and charges of the Receiver or its counsel, and such

amounts shall constitute advances against its remuneration and disbursements when

and as approved by this Court.

FUNDING OF THE RECEIVERSHIP

THIS COURT ORDERS that the Receiver be at liberty and it is hereby21.

empowered to borrow by way of a revolving credit or otherwise, such monies from time

to time as it may consider necessary or desirable, provided that the outstanding
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principal amount does not exceed $_________2,000,000 (or such greater amount as

this Court may by further Order authorize) at any time, at such rate or rates of interest

as it deems advisable for such period or periods of time as it may arrange, for the

purpose of funding the exercise of the powers and duties conferred upon the Receiver

by this Order, including interim expenditures.  The whole of the Property shall be and is

hereby charged by way of a fixed and specific charge (the "“Receiver'’s Borrowings

Charge"”) as security for the payment of the monies borrowed, together with interest

and charges thereon, in priority to all security interests, trusts, liens, charges and

encumbrances, statutory or otherwise, in favour of any Person, but subordinate in

priority to the Receiver’s Charge and the charges as set out in sections 14.06(7),

81.4(4), and 81.6(2) of the BIA.

THIS COURT ORDERS that neither the Receiver'’s Borrowings Charge nor any22.

other security granted by the Receiver in connection with its borrowings under this

Order shall be enforced without leave of this Court.

THIS COURT ORDERS that the Receiver is at liberty and authorized to issue23.

certificates substantially in the form annexed as Schedule "“A"” hereto (the

"“Receiver’s Certificates"”) for any amount borrowed by it pursuant to this Order.

THIS COURT ORDERS that the monies from time to time borrowed by the24.

Receiver pursuant to this Order or any further order of this Court and any and all

Receiver’s Certificates evidencing the same or any part thereof shall rank on a pari

passu basis, unless otherwise agreed to by the holders of any prior issued Receiver'’s

Certificates.
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SERVICE AND NOTICE

THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the25.

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the

service of documents made in accordance with the Protocol (which can be found on the

Commercial List website at

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/)

shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute an

order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure.

Subject to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the

Protocol, service of documents in accordance with the Protocol will be effective on

transmission.  This Court further orders that a Case Website shall be established in

accordance with the Protocol with the following URL ‘<@>’:

www.insolvencies.deloitte.ca/en-ca/Certus.

THIS COURT ORDERS that if the service or distribution of documents in26.

accordance with the Protocol is not practicable, the Receiver is at liberty to serve or

distribute this Order, any other materials and orders in these proceedings, any notices

or other correspondence, by forwarding true copies thereof by prepaid ordinary mail,

courier, personal delivery or facsimile transmission to the Debtor'sDebtors’ creditors or

other interested parties at their respective addresses as last shown on the records of

the DebtorDebtors and that any such service or distribution by courier, personal delivery

or facsimile transmission shall be deemed to be received on the next business day

following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing.
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GENERAL

THIS COURT ORDERS that the Receiver may from time to time apply to this27.

Court for advice and directions in the discharge of its powers and duties hereunder.

THIS COURT ORDERS that nothing in this Order shall prevent the Receiver28.

from acting as a trustee in bankruptcy of the DebtorDebtors.

THIS COURT HEREBY REQUESTS the aid and recognition of any court,29.

tribunal, regulatory or administrative body having jurisdiction in Canada or, in the United

States of America, in Mexico, in China, in Hong Kong, and in Germany, to give effect to

this Order and to assist the Receiver and its agents in carrying out the terms of this

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Receiver, as an

officer of this Court, as may be necessary or desirable to give effect to this Order or to

assist the Receiver and its agents in carrying out the terms of this Order.

THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized30.

and empowered to apply to any court, tribunal, regulatory or administrative body,

wherever located, for the recognition of this Order and for assistance in carrying out the

terms of this Order, and that the Receiver is authorized and empowered to act as a

representative in respect of the within proceedings for the purpose of having these

proceedings recognized in a jurisdiction outside Canada.

THIS COURT ORDERS that the PlaintiffApplicant shall have its costs of this31.

motionapplication, up to and including entry and service of this Order, provided for by
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the terms of the Plaintiff’s security or, if not so provided by the Plaintiff'Applicant’s

security, then on a substantial indemnity basis to be paid by the Receiver from the

Debtor'sDebtors’ estate with such priority and at such time as this Court may determine.

THIS COURT ORDERS that any interested party may apply to this Court to vary32.

or amend this Order on not less than seven (7) days'’ notice to the Receiver and to any

other party likely to be affected by the order sought or upon such other notice, if any, as

this Court may order.

THIS COURT ORDERS that the Receiver, its counsel and counsel for the33.

Applicant are at liberty to serve or distribute this Order, any other materials and orders

as may be reasonably required in these proceedings, including any notices, or other

correspondence, by forwarding true copies thereof by electronic message to the

Debtors’ creditors or other interested parties and their advisors.  For greater certainty,

any such distribution or service shall be deemed to be in satisfaction of a legal or

juridical obligation, and notice requirements within the meaning of clause 3(c) of the

Electronic Commerce Protection Regulations, Reg. 81000-2-175 (SOR/DORS).

________________________________________
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SCHEDULE "“A"”

RECEIVER CERTIFICATE

CERTIFICATE NO. ______________

AMOUNT $_____________________

THIS IS TO CERTIFY that [RECEIVER'S NAME]Deloitte Restructuring Inc., the1.

receiver (the "“Receiver"”) of the assets, undertakings and properties [DEBTOR'S

NAME]of Certus Automotive Inc. and Keen Point International Inc. acquired for, or used

in relation to a business carried on by the DebtorDebtors, including all proceeds thereof

(collectively, the “Property”) appointed by Order of the Ontario Superior Court of

Justice (Commercial List) (the "“Court"”) dated the ___ day of ______---, 20__2021 (the

"“Order"”) made in an action having Court file number __-CL-_______, has received as

such Receiver from the holder of this certificate (the "“Lender"”) the principal sum of

$___________, being part of the total principal sum of $___________ which the

Receiver is authorized to borrow under and pursuant to the Order.

The principal sum evidenced by this certificate is payable on demand by the2.

Lender with interest thereon calculated and compounded [daily][monthly not in advance

on the _______ day of each month] after the date hereof at a notional rate per annum

equal to the rate of ______ per cent above the prime commercial lending rate of Bank

of _________ from time to time.

Such principal sum with interest thereon is, by the terms of the Order, together3.

with the principal sums and interest thereon of all other certificates issued by the
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Receiver pursuant to the Order or to any further order of the Court, a charge upon the

whole of the Property, in priority to the security interests of any other person, but

subject to the priority of the charges set out in the Order and in the Bankruptcy and

Insolvency Act, and the right of the Receiver to indemnify itself out of such Property in

respect of its remuneration and expenses.

All sums payable in respect of principal and interest under this certificate are4.

payable at the main office of the Lender at Toronto, Ontario.

Until all liability in respect of this certificate has been terminated, no certificates5.

creating charges ranking or purporting to rank in priority to this certificate shall be

issued by the Receiver to any person other than the holder of this certificate without the

prior written consent of the holder of this certificate.

The charge securing this certificate shall operate so as to permit the Receiver to6.

deal with the Property as authorized by the Order and as authorized by any further or

other order of the Court.

The Receiver does not undertake, and it is not under any personal liability, to pay7.

any sum in respect of which it may issue certificates under the terms of the Order.

DATED the _____ day of ______________, 20__2021.

[RECEIVER'S NAME]Deloitte Restructuring 
Inc., solely in its capacity as Receiver of the
Property, and not in its personal capacity

Per:

Name:

DOCSTOR-#1771742-v8-Model_Receivership_Order_(T__Reyes).doc

Title:
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