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NOTICE TO RESPONDENT(S)
This application is made against you. You are a respondent.

2
You have the right to state your side of this matter before the master/judge. To do so, you must be
in Court when the application is heard as shown below:
Date:

November 19, 2018

Time:

1:30 PM

Where:

Calgary Courts Center

Before Whom:

Justice K. M. Horner

Go to the end of this document to see what else you can do and when you must do it.
Remedy Claimed or Sought: Aspen Air Corporation (“Aspen Air”) and Aspen Air U.S. Corp.
(“Aspen Air US” and together, the “Aspen Companies”) apply for an Order, substantially in the
form attached as Schedule “A” hereto:
1.

Declaring that the Application is properly returnable on November 19, 2018, that service

of the Application and the affidavit of Onkar Dhaliwal, sworn on November 9, 2018, on the service
list created and maintained in respect of the within proceedings (the “Service List”) is validated,
good and sufficient and that no persons other than those on the Service List are entitled to service
of the materials filed in connection with the within Application.
2.

Approving the Agreement of Purchase and Sale between Aspen Air US (the “Vendor”)

and Aspen Air U.S. LLC (the “Purchaser”) for the sale of substantially all of the assets of Aspen
Air US to Aspen Air U.S. LLC (the “Purchase and Sale Agreement”), the sale and vesting of the
purchased assets as contemplated therein, and the assumption and assignment of other agreements
related thereto (the “Invico Transaction”).
3.

Establishing a cash reserve to be held by the Proposal Trustee (as defined below) or any

trustee in bankruptcy that may be appointed in respect of either or both of the Aspen Companies
in trust for the benefit of persons entitled to be paid amounts secured by the Administration Charge,
the D&O Charge (each as defined below) and amounts sufficient to fund the costs of administration
of any bankruptcy of either or both of the Aspen Companies.
4.

Ordering that upon the delivery of a Proposal Trustee’s certificate to the Purchaser all of

the vendor’s right, title and interest in and to the assets described in the Purchase and Sale
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Agreement (the “Assets”) shall vest absolutely in the name of the Purchaser, free and clear of and
from any and all security interests (whether contractual, statutory, or otherwise), hypothecs,
caveats, mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens,
executions, levies, charges, encumbrances, other financial or monetary claims, or interests,
whether or not they have attached or been perfected, registered or filed and whether secured,
unsecured or otherwise, and whether by payment, set off or otherwise.
5.

Ordering that under no circumstances shall the Purchaser be deemed a successor of or to

the Vendor for any claims of any kind or nature whatsoever against or in the Vendor or the Assets,
other than as expressly agreed to by Purchaser in the Purchase and Sale Agreement. Following the
delivery of the Proposal Trustee’s Certificate, no person with a claim shall interfere with the
Purchaser’s title to or use and enjoyment of the Assets based on or related to such claim or any
actions that the Vendor may take in the within proceedings.
6.

Authorizing the Vendor and the Proposal Trustee to take all necessary steps and to execute

and deliver all such conveyance documents, bills of sale, assignments, conveyances, transfers,
deeds, representations, indicia of title, tax elections, documents and instruments of whatsoever
nature or kind, to register or file any such documents or notices thereof with any office of
registration or recording, and for the conveyance of the Assets to the Purchaser, as may be
reasonably necessary or desirable to consummate the Invico Transaction in accordance with the
terms of the Purchase and Sale Agreement.
7.

Requesting the aid and recognition of any court, tribunal, regulatory or administrative body

having jurisdiction in Canada or in the United States to give effect to the Order and to assist the
Vendor, the Proposal Trustee and their agents in carrying out the terms of the Order.
8.

Ordering and declaring that the Order must be served only upon those interested parties

attending or represented at the within application and service may be effected by facsimile,
electronic mail, personal delivery or courier. Service is deemed to be effected the next business
day following the transmission or delivery of such documents.
9.

Such further and other relief as counsel for the Applicants may advise and this Honourable

Court may permit.
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Grounds for Making this Application: The grounds for the Application are as follows:
10.

Each of Aspen Air and Aspen Air US filed Notices of Intention to Make a Proposal under
Subsection 50.4(1) of the Bankruptcy and Insolvency Act (the “NOIs”) on June 6, 2018.
Deloitte Restructuring Inc. (the “Proposal Trustee”) was named as Proposal Trustee of
Aspen Air and Aspen Air US (the “Proposal Proceedings”).

11.

Pursuant to the initial order of Justice G.A. Campbell granted on June 26, 2018 (the “Initial
Order”), the Court approved, among other things:
(a)

a first ranking Administration Charge to secure payment of the fees and expenses
of counsel to the Aspen Companies, the Proposal Trustee and counsel to the
Proposal Trustee up to CAD $150,000 (the “Administration Charge”);

(b)

a second ranking charge to secure payment of the interim financing approved by
the Initial Order up to CAD $250,000, which was amended to CAD $750,000 by
the Order of Justice A.D. Macleod granted October 3, 2018 (the “DIP Charge”).
The DIP Charge secures the repayment of the interim financing granted by Invico
Diversified Income Fund Limited Partnership (“Invico”) to the Aspen Companies
(the “Invico Interim Financing”).

(c)

a third ranking charge to secure payment of the indemnity granted by the Aspen
Companies to the directors and officers of the Aspen Companies in the amount of
CAD $150,000 (the “D&O Charge”); and

(d)

the implementation of a Sale and Investor Solicitation Process pursuant to which
bids would be solicited for the purchase of the undertakings, property and assets of
the Aspen Companies or for an investment in the Aspen Companies (the “SISP”).
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12.

The Initial Order also authorized the Proposal Trustee to act as foreign representative in
the United States Bankruptcy Court and to seek an Order recognizing the Proposal
Proceedings as foreign main proceedings under Chapter 15 of the United States Bankruptcy
Code.

13.

Pursuant to a motion brought by the Proposal Trustee the Proposal Proceedings were
recognized by the United States Bankruptcy Court for the District of Montana as foreign
main proceedings under Chapter 15 of the US Bankruptcy Code on August 1, 2018. The
contents of the Initial Order and subsequent Orders were also recognized under Chapter 15
of the US Bankruptcy Code (the “Recognition Proceedings”).

14.

Subsequent to the granting of the Initial Order, the first secured lender of the Aspen
Companies, ATB Financial, assigned all of its debt and security to CF Capital Corporation
(the “CF Security”). CF Capital Corporation had also previously agreed to provide interim
financing (the “DIP”) to the Aspen Companies. Pursuant to the Order of Justice D.B. Nixon
granted August 15, 2018 (the “CF Payout Order”), the Court authorized the Aspen
Companies to borrow funds from Invico to repay all amounts owing to CF Capital
Corporation. The CF Payout Order also authorized and approved the assignment of the CF
Security to Invico, the Invico Interim Financing and an amendment to the DIP Charge to
refer to Invico rather than CF Capital Corporation. Invico is now the first secured creditor
and DIP lender of the Aspen Companies.

The Sale and Investor Solicitation Process
15.

Pursuant to the Initial Order the Aspen Companies engaged the financial advisor,
Whitehorn Capital (the “Financial Advisor”), to implement the SISP.

16.

The SISP was initiated on August 10, 2018, pursuant to which the Financial Advisor:
(a)

published notice of the SISP in the Globe and Mail, a national Canadian newspaper,
on August 14, 2018;

(b)

prepared an initial teaser sale document;

(c)

developed an initial listing of potential bidders;
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(d)

prepared and delivered an information memorandum which summarized the
acquisition opportunity and delivered such memorandum to 54 potential bidders;

(e)

established and maintained an electronic data room;

(f)

prepared confidentiality agreements to be executed by potential bidders; and

(g)

granted five parties who executed confidentiality agreements access to the data
room and the opportunity to conduct due diligence discussions with management
of the Aspen Companies and in certain instances site visits of the real and personal
property of Aspen Air US in Montana.

17.

The Financial Advisor received multiple non-binding indications of interest on the Phase I
Bid Deadline of September 18, 2018.

18.

The Financial Advisor, with the assistance of the Proposal Trustee and the Aspen
Companies, determined that of the non-binding indications of interest received from
interested parties on or before the Phase I Bid Deadline, only one party met the criteria to
be a Qualified Phase II Bidder.

19.

On October 1, 2018, the Financial Advisor delivered correspondence to Invico advising
that Invico was determined to be a Qualified Phase II Bidder pursuant to the provisions of
the SISP.

20.

Since October 3, 2018, the Aspen Companies have worked with Invico to negotiate a
transaction.

Purchase and Sale Agreement
21.

Aspen Air US, as vendor, and Aspen Air U.S. LLC, an assignee of Invico, as purchaser
(the “Purchaser”), entered into the Purchase and Sale Agreement dated November 9, 2018.

22.

The Purchase and Sale Agreement provides for, among other things:
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(a)

the purchase by the Purchaser of all of the undertaking, property and assets of
Aspen Air US, the purchase price of which is to be satisfied by:
(i)

(ii)

the set-off, by the Purchaser, of the amounts outstanding under:
(1)

the Invico Facility;

(2)

the Invico Interim Financing;

(3)

certain leases between Invico and Aspen Air US;

the assumption, by the Purchaser, of the Assumed Obligations (as defined
in the Purchase and Sale Agreement);

(iii)

the assumption, by Aspen Air US, of the Invico Sub Debt (as defined in the
Purchase and Sale Agreement) in consideration for the release of an
equivalent amount of intercompany debt currently owing by Aspen Air US
to Aspen Air; and

(iv)

the Purchaser paying, in cash, an amount sufficient to satisfy any liabilities
and obligations secured by the Administration Charge and amounts required
to fund the bankruptcy proceedings of the Aspen Companies.

23.

The Assumed Obligations consist of:
(i)

any cure amounts required to assign certain contracts from Aspen Air US
to the Purchaser;

(ii)

the ordinary course unsecured liabilities of Aspen Air US’s trade creditors
for goods purchased by or services rendered to Aspen Air US prior to the
closing of the Purchase and Sale Agreement;

(iii)

liabilities for employees who receive and accept offers of employment from
the Purchaser; and
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(iv)

municipal realty tax liabilities accrued against the real and personal property
that comprise the real and personal property of Aspen Air US in Montana.

24.

The Invico Sub Debt consists of units of subordinated securities issued by Aspen Air
consisting of 254 units, under which there was and remains outstanding USD $2,344,911
in principal and USD $1,070,840 in accrued interest.

25.

Aspen Air US is party to a significant number of executory contracts and unexpired leases
(collectively, the “Assigned Contracts”). The Purchase and Sale Agreement contemplates
that these Assigned Contracts will be assigned by Aspen Air US to the Purchaser. The
Aspen Companies are not aware of any cure costs which would be payable with respect to
the Assigned Contracts. The assignment of the Assigned Contracts is a critical component
of the Purchase and Sale Agreement and the Purchaser has advised that it is prepared to
and capable of performing all obligations owing on the Assigned Contracts.

26.

Due to the results of the SISP, the Aspen Companies, supported by the Proposal Trustee,
are of the view that the Purchase and Sale Agreement is in the best interests of the estate
and the stakeholders of Aspen Air US, and should be approved for the following reasons:
(a)

the SISP was approved by the Initial Order and recognized pursuant to the
Recognition Proceedings;

(b)

the Proposal Trustee supported the SISP;

(c)

the SISP was implemented and conducted by a third party Financial Advisor;

(d)

the SISP exposed the assets of the Aspen Companies to market testing in a
commercially reasonable and fair manner;

(e)

the SISP and the marketing efforts conducted pursuant to the SISP balanced the
economic realities of the Aspen Companies with the need to design and implement
a sales process to maximize the value of the assets of the Aspen Companies for all
stakeholders;
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(f)

the Financial Advisor and the Aspen Companies determined that Invico was the
only Qualified Phase II Bidder;

(g)

the Purchase and Sale Agreement will ensure the continuation of the business of
the Aspen Companies in a restructured format, and continued employment for
Aspen Air US employees; and

(h)

the Proposal Trustee has advised that the Invico Transaction represents a better
result than a liquidation of the assets of Aspen Air US under a bankruptcy.

27.

Pursuant to the Purchase and Sale Agreement the closing of the Invico Transaction is
conditional upon, among other things:
(a)

each counterparty to an Assigned Contract deemed critical to the Purchaser either
not objecting, or consenting, as required, to the assignment of the applicable
Assigned Contract;

(b)

the Purchaser accepting the aggregate amount of the Assumed Obligations;

(c)

acceptance of the Purchaser’s offer of employment by each employee deemed
critical by the Purchaser;

(d)

the disclaimer by Aspen Air US of all Benefit Plans (as defined in the Purchase and
Sale Agreement);

(e)

the Assumed Obligations not exceeding the Cure Amount Cap (as defined in the
Purchase and Sale Agreement); and

(f)

Aspen Air US entering into an agreement with Invico under which it assumes the
obligations of Aspen Air under the Invico Sub Debt, Aspen Air ceases to be liable
for the Invico Sub Debt, and the Invico Sub Debt is amended to be convertible into
shares in the capital of the Purchaser.

28.

The sale of the Assets in accordance with the terms and conditions of the Purchase and
Sale Agreement represents the highest and best value for Aspen Air US and its creditors,
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and the approval of the transactions contemplated by the Purchase and Sale Agreement,
including the sale of the Assets free and clear of all liens, is critical to achieving this result.
29.

Such further and other grounds as counsel for the Aspen Companies may advise and this

Honourable Court may permit.
Material or Evidence to be Relied On: The Applicants will rely on the following evidence:
30.

The Affidavit of Onkar Dhaliwal, sworn on November 9, 2018.

31.

The Fourth Report of the Proposal Trustee, filed; and

32.

Such further and other evidence as counsel for the Applicants may advise.

Applicable Rules:
33.

Rules 6.28, 6.3(1), 6.9, 11.27 of the Alberta Rules of Court; and

34.

Such further and other rules as counsel for the Applicants may advise and this Honourable

Court may permit.
Applicable Acts and Regulations:
35.

The Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, section 50.4(9) and 50.6; and

36.

Such further and other acts and regulations as counsel for the Applicants may advise and

this Honourable Court may permit.
Any Irregularity Complained of or Objection Relied On:
37.

There are no irregularities complained of, or objections relied on.

How the Application is Proposed to be Heard or Considered:
38.

The Applicants propose that the Application be heard in person with one, some, or all of

the parties present.
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WARNING
If you do not come to Court either in person or by your lawyer, the Court may give the
applicant(s) what they want in your absence. You will be bound by any order that the Court
makes. If you want to take part in this application, you or your lawyer must attend in Court on
the date and at the time shown at the beginning of the form. If you intend to rely on an affidavit
or other evidence when the application is heard or considered, you must reply by giving
reasonable notice of the material to the applicants.

SCHEDULE “A”
Please see attached.

