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Introduction and background 
1. Surface Pro Services Inc. (“SPS”), Atkins Kuntz Construction Group Inc. (“AKC”) and 2049829 

Alberta Inc. (“204”) (collectively, the “Companies” or the “Debtors”) are private companies 
incorporated in the Province of Alberta on February 16, 2011, September 11, 2012, and June 12, 
2017, respectively. SPS performs landscaping and maintenance work for commercial and residential 
customers. AKC is a concrete company specializing in commercial and residential concrete formwork. 
204 owned the land and building located at 8916 44 Street SE, Calgary, Alberta (the “Real 
Property”). SPS and AKC operated out of the yard, shop, and offices (the “Premises”) located on 
the Real Property. SPS’s and AKC’s primary assets include concrete and landscaping equipment, 
vehicles, tools, accounts receivable, and the land and building located at 37 Anderson Road, St. 
Peter’s, Prince Edward Island (the “PEI Property”) (collectively, the “Assets”). 

2. The Companies’ primary secured lender is the Royal Bank of Canada (“RBC”) which was owed 
approximately $3.27 million by the Debtors as at the Date of Receivership (defined later in this Third 
Report). RBC holds various registered security over the Assets and Real Property of SPS, AKC, and 
204 (the “RBC Security”) and is the first position secured creditor over the same. The Business 
Development Bank of Canada also holds registered security over the Assets of SPS and AKC, while 
Trisura Guarantee Insurance Company holds registered security over the accounts receivable, 
inventory, equipment, and motor vehicles of SPS. 

3. On March 5, 2019, RBC demanded repayment of the loans and issued a notice of intention to enforce 
security pursuant to section 244(1) of the Bankruptcy and Insolvency Act, RSC 1985, c B-3, as 
amended. 

4. On March 15, 2019, RBC made an application to the Court of Queen’s Bench of Alberta (the “Court”) 
seeking appointment of Deloitte Restructuring Inc. (“Deloitte”) as interim receiver over the Debtors 
(the “Application”). The Application was made due to RBC’s concerns over the deterioration of the 
financial condition of the Companies, their inability to make payroll, and the conduct of Management 
(defined later in this Third Report). The Application was heard by the Honourable Justice K. 
Yamauchi, and ultimately, an Order was granted adjourning the Application to March 19, 2019      
(the “March 15, 2019 Order”).  

5. The March 15, 2019 Order also required the Debtors to: i) provide RBC with proof that all goods and 
services tax (“GST”) and payroll source deductions were remitted to the Canada Revenue Agency 
(“CRA”) no later than the close of business on March 18, 2019; and ii) provide a list of employees 
and payroll amounts for the March 15, 2019 pay period. 

6. The Debtors failed to provide all the required documentation noted in the March 15, 2019 Order, 
including but not limited to the proof that all GST and payroll source deductions were remitted to 
CRA, and on March 19, 2019 (the “Date of Receivership”), the Court granted an order                   
(the “Receivership Order”) appointing Deloitte as receiver and manager (the “Receiver”) of all of 
the current and future assets, undertakings and properties of the Companies. 

7. The Receivership Order, together with related Court documents and the notices sent to the creditors 
of the Companies have been posted on the Receiver’s website (the “Receiver’s Website”) at 
https://www.insolvencies.deloitte.ca/en-ca/Pages/Surface-Pro-et-al.-.aspx. This Third Report will 
also be posted on the Receiver’s Website after it has been filed with the Court. 

8. The Receiver’s independent legal counsel, Torys LLP (“Torys”), conducted an independent security 
review, and on April 22, 2019 opined on the validity, enforceability and priority of the RBC Security. 
This review concluded that RBC holds valid first ranking security over the Real Property and Assets 
of the Debtors, including the PEI Property held by SPS. 

https://www.insolvencies.deloitte.ca/en-ca/Pages/Surface-Pro-et-al.-.aspx
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Terms of Reference 
9. In Preparing This Third Report, the Receiver has relied upon unaudited financial information 

prepared by the Debtors’ management (“Management”), the Debtors’ books and records, and 
discussions with Management. The Receiver has not audited, reviewed or otherwise attempted to 
verify the accuracy or completeness of the information in a manner that would wholly or partially 
comply with Generally Accepted Assurance Standards pursuant to the Chartered Professional 
Accountants Canada Handbook and, accordingly, the Receiver expresses no opinion or other form 
of assurance in respect of the information.  The Receiver may refine or alter its observations as 
further information is obtained or brought to its attention after the date of this Second Report. 

10. Unless otherwise provided, all other capitalized terms not defined in this Third Report are as 
defined in the First Report and the Second Report.  

11. All dollar amounts in this Third Report are in Canadian dollars, unless otherwise indicated. 
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Purpose 
12. The purpose of this Third Report is to: 

a) Provide the Court with an update of the Receiver’s activities since the filing of the Second 
Report; 

b) Provide the Court with additional information regarding the sale of the PEI Property; and 

c) Respectfully recommend that this Honourable Court:  

i. Approve the activities of the Receiver as described in this Third Report, including without 
limitation, the steps taken by the Receiver pursuant to the Receivership Order and its 
mandate thereunder;  

ii. Approve the amended sale of the PEI Property proposed by the Receiver, and authorizing 
and directing the Receiver to take all steps and actions reasonably necessary to implement, 
conduct and carry-out the sale; and 

iii. Provide such further and other relief that the Court considers just and warranted in the 
circumstances. 
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Update on the Receiver’s activities 
14. Since the Second Report, the Receiver has undertaken the following activities:  

a) Negotiated an extension of the closing date to provide Ms. Cunningham ample time to review 
and respond to the Receiver’s correspondence regarding the PEI Property; 

b) Coordinated the winterizing of the PEI Property; 

c) Assumed responsibility of the related utility accounts for the PEI Property; 

d) Provided updated Statement of Receipts and Disbursements to Mr. Atkins as requested; 

e) Corresponded with legal counsel on various legal matters relating to the PEI Property;  

f) Corresponded with the Realtor on a number of occasions to discuss matters relating to the PEI 
Property as they arose; 

g) Reviewed receipts and disbursements of the receivership estate, and arranged for payment of 
various invoices;  

h) Corresponded with creditors and all other stakeholders;  

i) Updated the Receiver’s website for relevant documents; 

j) Administered receivership estate banking and related transactions and reconciliations;  

k) Updated the Companies’ insurance policy to remove coverage on assets sold at the Online 
Auction and requested a refund on the associated insurance premium; 

l) Followed up on several accounts receivable; and 

m) Addressed additional matters as they arose from time to time. 
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PEI Property 
15. The circumstances in which the Receiver discovered the existence of the PEI Property are set out in 

the Receiver’s First Report to Court. Further, the subsequent steps taken by the Receiver to sell the 
PEI Property are set out in the Receiver’s Second Report to the Court.

16. As noted in the Second Report, the Receiver previously proposed accepting the Amended MacDougall 
Offer as it would bring greater value to the receivership estate and would significantly reduce the 
Companies’ indebtedness to RBC. In addition, the Receiver had been advised that the potential 
purchasers under the MacDougall Offer had discussed their offer and proposed handling of the Life 
Interest on numerous occasions with Ms. Cunningham. As at the date of the Second Report and 
despite the Receiver’s best efforts, the Receiver had not been able to confirm this with Ms. 
Cunningham.

17. Subsequent to the filing of the Second Report and associated materials with the Court, Torys was 
contacted by Mr. Atkins’ counsel (“Mr. Bodnar”) on October 24, 2019 advising that he had been 
approached by Ms. Cunningham who would be opposing the Amended MacDougall Offer and would 
be seeking an adjournment of the Court hearing on October 25, 2019.  It was unclear at this point 
if Mr. Bodnar is officially representing Ms. Cunningham in any capacity, and as at the date of this 
Report, it is unclear whether Ms. Cunningham is represented by any legal counsel.

18. Mr. Bodnar also asserted that the furniture and belongings located within the PEI Property had not 
been sold to SPS and were still owned by Ms. Cunningham. The Receiver disputed this assertion 
noting that the Bill of Sale executed by Ms. Cunningham on April 26, 2016 specified that the sale 
included “all permanent fixtures and appurtenances attached to and belonging to the property as 
viewed including light fixtures, wall to wall carpet, curtain rods, drapery hardware, blinds, and 
building appliances, and all contents of the cottage.” A copy of the Bill of Sale is attached hereto as 
Appendix “A”.

19. Following extensive discussions between the Receiver, Torys and RBC’s counsel, the Receiver 
submitted a proposal to Ms. Cunningham with a purchase price of $95,000 (the “Cunningham 
Settlement”) to settle any outstanding claims and to enable her to re-purchase the PEI Property 
from SPS, through the Receiver.  A copy of the unsigned purchase and sale agreement is attached 
hereto as Appendix “B”.

20. Under the terms of the Cunningham Settlement, the purchase consideration paid by Ms. 
Cunningham would be less than the Amended MacDougall Offer of $150,400 and greater than the 
calculated purchase price under Ms. Cunningham’s alleged ROFR (approximately $40,000), which 
the Receiver had previously disputed in respect of its validity and enforceability.

21. The Receiver confirmed that the ROFR was not registered on title to the PEI Property, and as such, 
it is the Receiver’s position that the ROFR is of no force and effect as confirmed by local legal 
counsel in Prince Edward Island that was retained to investigate, amongst other things, the 
validity and enforceability of the ROFR. Upon further investigation, the Receiver confirmed that a 
Life Interest in favour of Ms. Cunningham was registered on title of the PEI Property.

22. On the morning of October 25, 2019, Torys was advised by Mr. Bodnar that Ms. Cunningham had 
accepted the Cunningham Settlement and the settlement consideration was paid into the Torys’ 
trust account on or about November 1, 2019.

23. Accepting the Cunningham Settlement would resolve any issues related to the ROFR and the Life 
Interest registered on the PEI Property and would reduce the costs that would likely be incurred by 
the Receiver in seeking to complete the sale contemplated under the Amended MacDougall Offer
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amidst Ms. Cunningham’s objections.  RBC, who is expected to suffer a significant shortfall to its 
debt, has agreed to the Cunningham Settlement.  It is the Receiver’s opinion that the Cunningham 
Settlement, given the Life Interest and alleged ROFR, will maximize the recovery from the sale of 
the PEI Property and should be approved by the Court. 

 

Conclusions and recommendations 
24. Based on the foregoing, the Receiver respectfully requests the Court grant an Order: 

a) Approving the reported actions of the Receiver to date in respect of administering these 
receivership proceedings; 

b) Approving the sale of the PEI Property and the actions taken by the Receiver with respect to the 
sale of the PEI Property as outlined in this Third Report; and 

c) Providing such further or other relief that the Court considers just and warranted in the 
circumstances. 

 

* * * 

 

All of which is respectfully submitted at Calgary, Alberta this 25th day of November, 2019. 

 

DELOITTE RESTRUCTURING INC., 
solely in its capacity as Court-appointed Receiver and  
Manager of Surface Pro Services Inc., Atkins Kuntz 
Construction Group Inc. and 2049829 Alberta Inc., 
and not in its personal or corporate capacity 

 

 

Per: 

  
Ryan Adlington, CPA, CA, CIRP, LIT 
Senior Vice-President 
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Appendix “A” 
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Appendix “B” 
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