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Deloitte Restructuring Inc, re; Plumb-Line Group of Companies

SERVICE LIST

Field LLP Phone: 403-260-8548 Receiver
400, 604 — 1 Street S.W,
Calgary, AB T2P IM7 Fax: 403-264-7084

Attention: Doug S. Nishimura

Email: dnishimurag@fieldlaw.com

Deloitte Restructuring Inc. Phone: 403-296-3143 Receiver
700, 850 - 2 Street S.W. Fax: 403- 96-2988
Calgary, AB T2P ORS
Attention; Jeff Keeble

Email: jkeeble@deloitte.ca

Office of the Superintendent of Bankruptcy Fax: 403-292-5188
400, 639 - 5 Avenue S.W.
Calgary, AB T2P O0OM9

Gowling Lafleur Henderson LLLP Phone: 403-298-9875 PCI. Construction
1600, 421 — 7 Avenue S. W,
Calgary, AB T2P 4K9 Fax: 403-263-9193

Attention: Stephen Carter-Edwards /
Erin Ippelito

Email: stephen.carter-edwards@@gowlings.com
erin.ippolitof@gowlings.com

Bison Credit Solutions Phone: 403-263-7670 High River Rentals
3402 — 8 Street S.E. (Lien Claimant)
Calgary, AB T2G 587 Fax: 403-263-7623

Attention: Sue Seamans
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| Gowling Lafleur Henderson LLP
1600, 421 —~ 7 Avenue S.W.
Calgary, AB T2P 4K9

Attention: Barrie Marshall, Q.C,

Email: barrie.marshall@gowlings.com

Phone: 403-298-9884

Fax: 403-695-3508

Brock White Canada, Company

(Lien Claimant)

Fasken Martineau DuMoulinL.LP
3400, 350 — 7 Avenue S.W,
Calgary, AB T2P 3N9

Attention: Arif Chowdhury/Karen Wyke

Email: achowdhury@fasken.com
Email: kwyke@fasken.com

Phone: 403-261-5379
Phone: 403-261-5357

Fax : 403-261-5351

ITC Residential

Davis LLP

1201, 10060 Jasper Avenue N.W.
Edmonton, AB T5J 4E5
Attention: Stephanie Leung

Email: sleung@davis.ca

Phone: 780-429-6802

Fax: 780-702-4362

Clark Builders

Schwartzberg Law Office
214,222 16 Avenue N E.
Calgary, AB T2E 1J8

Email: schwartzberglaw(@shaw.ca

Phone: 403-232-1302

Fax: 403-249-6655

1662995 Alberta Inc.
{Lien Claimant})

Gregory Law Office

100, 888 — 3 Street S.W.
Calgary, AB T2P 5C5
Attention: Russell Gregory

Email: Russell@lawyergregory.com

Phone: 403-243-8363

Fax: 403-770-8577

Doka Canada Ltd., aka Doka Canada

Ltee
{Lien Claimant)

Nicholl & Akers
200, 10187 — 104 Street N.W.
Edmonton, AB T5J 079

Attention: Barrie R. Touchings

| Email: btouchings@nichollandakers.com

Phone: 780-429-2771

Fax: 780-425-1665

Aman Builders
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Robb & Evenson
506, 933 — 17 Avenue S.W.
Calgary, AB T2T 5R6

Attention: Calvin C. Robb

Email: crobb@robbevenson.com

Phone: 403-541-1600

Fax: 403-541-1604

Burnco Rock Products Ltd.
(Lien Claimant)

Four Star Rock Products Ltd,
(Lien Claimant)

Warnock Rathgeber & Company
225 - 1 Avenue N, W.

Airdrie, AB T4B 2M8§
Attention; Dale Rathgeber

Email: dalerathgeber(@wrlawvers.ca

Phone: 403-948-0009

Fax: 403-948-6740

Ultimate Edge Concrete Litd.
(Lien Claimant)

Tekton Construction

4612 — Whitechorn Drive N.E.
Calgary, AB T1Y 1X3
Attention: Neil Richardson

Email: neil@heritageproperty.ca

Phone:; 403-571-0230

Tekton

Reynolds Mirth Richards & Farmer LLP
3200, 10180 - 101 Street

Edmonton, AB. TSJ3W8

Attention: Paul Greep

Email: pgreep@umif.com

Phone: 780-497-3312

Fax: 780-429-3044

Penalta

Lovatt LLT
11115 Groat Rd.
Edmonton, AB T5M 4E3

Attention: Craig 8. Lupul

Email:_c.lupul@lovatillp.com

Phone: 780-482-3405

Fax: 780-488-3738

A&B Concrete Pumping
{Lien Claimant)
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Code Hunter
850, 440 - 2 Avenue S.W.
Calgary, AB T2P 5E9

Attention: Chad Babiuk

Email: cbabiuk@@codehunterilp.com

Phone: 403-716-2390

Fax: 403-261-2054

Trades Labour (Edmonton)
Corporation
(Lien Claimant)

Miller Thomson LLP

2700, 10155 — 102 Street
Edmonten, AB T5J 4G8
Attention: Terrence Warner

Email: twarner@millerthomson.com

Phone: 780-429-9727

Fax: 780-424-5866

Lockerbie Stanley Water Litd,

Miller Thomson LLP

3000, 700 - 9 Avenue S.W.
Calgary, AB T2P 3V4

Attention: Jeffrey N, Thom, Q.C,

Email: jthom@millerthomson.com

Phone: 403-298-2436

Fax: 403-262-0007

Lockerbie Stanley Water Ltd.

Intact Insurance Company

1100, 999 West Hastings Street
Vancouver, BC V6C 2W2

Attention; Peter Dempster (In-House)

Email: peter.dempster@intact.net

Phone: 604-891-5400

Fax: 604-683-5643

Intact Insurance Company

WhiteLaw Twining Law Corporation
2400, 200 Granville Street
Vancouver, BC V6C 154
Attention: John C, Fiddick

Email: jfiddick@wi.ca

Phone: 604-891-7529

Fax: 604-682-5217

Intact Insurance Company

Department of Justice Canada
510, 606 — 4 Street S.W,
Calgary, AB T2P 1T1

Attention: Jill Medhurst-Tivadar

Canada Revenue Agency

Email; jill.medhurst@)justice.gc.ca
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Goodmans LLP
Suite 3400, 333 Bay Street
Toronto, ON MS5H 287

Attention: Joe Latham

Email: jlatham{@goodmans.ca

Phone: 416-597-4211

Fax: 416-979-1234

PNC Bank Canada Branch

Bennett Jones LLP

4500, 855 — 2 Street S.W.

Calgary, AB T2P 4K7

Attention: Wayne R, Whitlock, Q.C.

Email: whitlockw@bennettjones.com

Phone: 403-297-3331

Fax: 403-265-7219

EFC Developments Ltd.

Norton Rose Fulbright Canada LLP
3700, 400 3 Avenue S.W.
Calgary, AB T2P 4H2

Attention: Jennifer Blanchard

Email:
Jennifer.blanchard@nortonrosefulbright.com

Phone: 403-267-9484

Fax: 403-264-5973

Remington Development Corporation

Burnet, Duckworth & Palmer LLP
2400, 525 - 8 Avenue 5. W,
Calgary, AB T2P 1Gl

Attention: David de Groot

Email: ddegroot@bdplaw.com

Phone: 403-260-0167

Fax: 403-260-0332

Chandos Corporation

Gowlings Lafleur Henderson LLP
1600, 421 — 7 Avenue S.W.
Calgary, AB T2P 4K9

Attention: Stephen Carter-Edwards

Email: stephen.carter-edwards@gowlings.com

Bird Construction

Bird Construction
106, 12143 40 - Street S.E.
Calgary, AB T2Z 4EG

Fax: 403-319-0476

(Contractor)
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Concure Restoration Inc.

1327 Hastings Crescent S.E.
Calgary, AB T2G 4C8

Fax: 403-251-5840

Burnet, Duckworth & Palmer LILP
2400, 525 - 8 Avenue S.W.
Calgary, AB T2P 1G]

Attention: Kevin Burron

Email: kburron@bdplaw.com

Phone: 403-260-0189

Fax: 403-260-0332

1328368 Alberta Inc.
(Lien Claimant)

Vertical Properties

McLennan Ross LLP Phone: 403-303-9102 Skyway Canada Limited
1000, 350 - 7 Avenue S. W, (Lien Claimant})
Calgary, AB T2P 3N9 Fax: 403-543-9150
Attention: James P. Flanagan
Email: jflanagan{@inross.cotn
Norcal
Sugimoto & Company Phone: 403-291-4650
204, 2635 — 37 Avenue N.E.
Calgary, AB T1Y 576 Fax: 403-291-4099
Attention: Thomas S. Sugimoto
Volker Stevin Fax; 403-571-5850 (Contractor)

7175 — 12 Street S.E.
Calgary, AB T2H 2S6

Fin-Wall Site Services Ltd,
112, 2850 — 107 Avenue S.E.
Calgary, AB T2Z 3R7

Attention: Stephen Brown

Fax: 403-293-1466

(Lien Claimant)

Superior Concrete System Litd.
147 Cedarille Green S.W.
Calgary, AB T2W 2H3
Attention: Lou

Email; superiorconcretesystems@hotmail.com

(Lien Claimant)
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Merchant Law Group
400, 2710 — 17 Avenue S.E.
Calgary, AB T2A 0P6

Attention: Shaun P. Flannigan

Email: sflannigan@merchantlaw.com

Phone; 403-237-7777

Fax: 403-273-9411

Quality Construction Inc.

(Lien Claimant)

Ultimate Finish Concrete Lid.
Calgary, AB

Attention: Paul Abreu

Email: paulabreu@ultimatefinishconcrete.com

(Lien Claimant)

Llewelleyn Law

1741 — 26 Street S.W.

Calgary, AB T3C IK7
Attention: Clive O. Llewellyn

Email; cllewellyn@llewellynllp.com

Phone:; 403-457-1550

Fax: 403-457-1552

Ultimate Finish Concrete Ltd.

Horne Wytrychowski

14, 620 - 1 Avenue NW

Airdrie, AB T4B 2R3

Attention: Todd 1. Wytrychowski

Email: todd(@airdrielawyers.com

Phone: 403.912.3565

Fax: 403.912.3570

Ashton Square Inc. (Owner)
Ashton Luxury Living (Developer)

Borden Ladner Gervais LLP
1900, 520 - 3rd Avenue S.W.
Calgary, AB T2P OR3

Attention: Daniel Gilborn / Patricia Morrison

Email: dgilborn{@blg.com
Email: pmorrison@blg.com

Phone: 403-232-9690

Fax: 403-266-1395

Western Surety Company

Western Surety Company
2100-1881 Scarth Street
Regina, SK S4P 4K9

Fax: 306-359-0929
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Attention: Philip R. Biggar

Email: pbiggar@goodfellowqge.com

The Law Firm of W. Donald Goodfellow, Q.C,
715,999 — 8 Street S.W,
Calgary, AB T2R 1J5

Phone: 403-209-5647

Fax: 403-228-7199

Bennett Jones LLP

4500, 855 — 2 Street S,W,
Calgary, AB T2P 4K7
Attention: Kelsey Drozdowski

Email: drozdowskik{bennettjones.com

Phone: 403-298-3323

Fax: 403-265-7219

Davis LLP
1000, 250 — 2 Street S.W.
Calgary, AB T2P 0C1

Attention: Kenneth R, Reh

Kreh(@davis.ca

Phone: 403-698-8720

Fax: 403-213-4467

Covenant Health
3033 - 66 Street

Edmonton, AB T6K 4B2

The City of Calgary
323 - 7 Avenue S,E,
Calgary, AB
Attention: Lise Olsen

Email: lise.olsen{@calgary.ca

Evanston Towne Centre Ltd.

c¢/o Qualico Developments West Ltd.
100, 5716 - 2 Street

Calgary, AB T2H 2W4

Fax: 403-255-2144
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Bucci Mission Project Ltd.
202 1669 West 3 Avenue
Vancouver British Columbia V6J 1K1

Fax:

604-688-7215

Executive Flight Centre Developments Ltd.

200, 680 Palmer Road NE
Calgary, AB T2E 7R3

Fax:

403-291-2245

The Norcal Group
Suite 260, 3015 — 12 Sireet NE
Calgary, AB T2E 7J2

Fax:

403-291-3591

1588298 Alberta Ltd.
c/o Bennett Jones LLP
3200, 10020 100 Street
Edmeonton, AB TSI N3

Fax:

780-421-7951

Remington Development Corporation
300, 200 Quarry Park Blvd SE
Calgary, AB T2C 5E3

Fax;

403-255-7530

The Owners: Condominium Plan 1311832
Condominium Corporation No. 1311832
¢/o Remington Development Corporation
300, 200 Quarry Park Blvd SE

Calgary, AB T2C 5E3

Fax:

403-255-7530

Lehigh Hanson Materials Limited
Vintage Park Building C

855 42 Avenue S.E.

Calgary, AB T2G 1Y8

The Owners: Condominium Plan 1212786
Condominium Corporation No. 1212786
1571279 Alberta Ltd.

11158 - 42 Street S.E,

Calgary, AB T2C 0I9

Fax:

403-236-0311

The City of Airdrie
400 Main Street S.E.
Airdrie, AB T4B 3C3

Fax:

403-948-6567

Greater Southern Separate Catholic Francophone

Education Region No. 4

Fax:

403-685-9884
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230 6940 Fisher Road S.E.
Calgary, AB T2H 0W3

1388524 Alberta Ltd.
301, 10820 24 Street S.E
Calgary, AB T2Z 4C9

Fax: 403-245-8286

Riokim Holdings (Alberta) Inc.
Of Suite 500, 2300 Yonge Street
Toronto, Ontario M4P 1E4

The Mustard Seed Foundation
102 11 Avenue SE
Calgary, AB T2G 0X5

Fax: 403-237-5296

The Board of Governors of the Southern Alberta
Institute of Technology
1301 — 16 Avenue NW
Calgary, AB T2M 0L4

Fax; 403-284-7112

Snowdon Block Inc.
Unit L, 2010 - 11 Street S.E.
Calgary AB T2G 3G3

Prestige Hospitality HCC GP Inc.
¢/o 7000, 11500 - 35 Street S.E,
Calgary, AB T2Z3W4

Prestige Hospitality HW GP Inc.
c¢/o 1250, 639 - 5 Avenue S. W,
Calgary, AB T2P 0OM9

Fax: 403-571-30038

The Owners: Condominium Plan 1110612
Condominium Corporation No. 1110612
Prestige Hospitality Corp

c/o 1250, 639 5 Avenue S.W.

Calgary, AB T2P 0M9

Fax: 403-571-8008

1571279 Alberta Ltd.
11158 - 42 Street S.E,
Calgary, AB T2C 0J9
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INTRODUCTION

1.

The following are the written submissions of Deloitte Restructuring Inc., in its capacity as Trustee
in Bankruptcy of the Plumb-Line Group (the "Trustee") made in response to the Reply Brief of
Stuart Olsen Dominion Construction Ltd., Chandos Construction Ltd., ITC Residential AB 1 Inc.,
Western Surety Co., Volker Steven Contracting Ltd., 1571279 Alberta Ltd. and 1328368 Alberta
Ltd. (collectively referred to as the "Lien Claim Respondents") in opposition to the Application
made by the Trustee on December 17, 2013.

The Lien Claim Respondents raised the following issues in their Brief which require further

submission from the Trustee. These issues are:
(a) Use of inherent jurisdiction to "fill gaps” in the legislation,
(b) The assertion that the Trustee is abusing the process of the Court; and

(c) The assertion that the Bankruptcy Court has no jurisdiction over the Lien Claim

Respondents because they are "strangers” to the bankruptcey.

With respect to all other submissions in the Lien Claim Respondents' Brief, it is
submitted that they are not in respect of jurisdiction or are answered in the previous

submissions of the Trustee.

LAW AND ARGUMENT

Filting Gaps

4,

The Lien Claim Respondents submit that reports may only be permitted under inherent
Jjurisdiction and then only where there is a legislative gap to fill. It is the submission of the
Trustee that the premise of this argument is flawed. This submission ignores the fact that the
Trustee centrally relies upon the Judicature Act as legislative (not inherent} authority for its
proposed process. It is submitted that the Judicature Act provides a legislative mandate giving
jurisdiction to the Court to make general orders with respect to all proceedings before it including
those under the Builders’ Lien Act ("BLA"). Therefore, use of inherent jurisdiction is not

required - the Judicature Act provides express statutory authority.

Further, to the extent inherent jurisdiction can be used to supplement and enhance a Court
process, this is an appropriate case. The BLA is not a complete code with respect to process, as
argued by the Lien Claim Respondents. While certain provisions of the BLA do call for an
Affidavit Proving Lien (upon the service of a Notice to Prove Lien by a Respondent), the BLA

does not require that affidavit in order for a claimant to prove its lien in all circumstances. As set
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4

forth in the Trustee's written and oral submissions, an application under section 53 of the BLA is
analogous to the process proposed by the Trustee. In that section, there is no requirement for an
Affidavit Proving Lien, though the court can consider one if it has been filed. There is actually

no express limit on the type of evidence which may be used. Accordingly, this Court has

jurisdiction to permit a report in determining the validity of a lien. The only issue for the Court is

whether it would be appropriate to do so {(which topic is not addressed herein).

It is further submitted that the Rudes of Court expressly mention only two methods by which
evidence may be given to the Court, namely, affidavits and viva voce evidence. The position
taken by the Lien Claim Respondents would mean that all previous proceedings where reports by
Trustees, Receivers and Monitors were accepted were improperly heard, since there is no "gap" in
the Rules to fill in any of those cases. Of course, there have in fact been a vast number of
decisions which have specifically permitted the use of such reports. Accordingly, the Lien Claim

Respondents’ position is not accepted by the courts.

Abuse of Process/Efficiency

7.

The Lien Claim Respondents have argued that the Trustee is abusing the court process in its
proposal to use a report and provide written interrogatories. Nothing could be further from the
truth. The Trustee is attempting to be as efficient as possible in resolving lien claims by the

Plumb-Line Group.

The previously cited jurisprudence with respect to the Judicature Act specifies that the ability of
the Court to make any order it sees fit with respect to process is aimed at speeding up the Court
process and making it more efficient. Despite atteinpts by the Lien Claim Respondents to

distinguish the case law, the statements in those cases are not limited in scope.

The goal of efficiency and timeliness is in keeping with the mandate in the Rules of Court, set
forth in Rules 1.2 and 1.3. These Rules state:

Purpose and intention of these Rules

1.2(1) The purpose of these Rules is to provide a means by which claims can be

Jairly and justly resolved in or by a Court process in a timely and cost-effective

way.

(2) In particular, these rules are intended to be used

(@) to identify the real issues in dispute,

(b) to facilitate the quickest means of resolving a claim at the least
expense
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(c) to encourage the parties to resolve the claim themselves, by
agreement, with or without assistance, as early in the process as
practicable,

(d) to oblige the parties fo communicate honestly, openly and in a timely
way, and

fe) fo provide an effective, efficient and credible system of remedies and
sanctions to enforce these rules and ovders and judgments.

(3} To achieve the purpose and infention of these rules the parties must, jointly
and individually during an action,

(a) identify or make an application to identify the real issues in dispute
and facilitate the guickest means of resolving the claim at the leqst

expense,

(b) periodically evaluate dispute resolution process alternatives to a full
trial, with or without assistance from the Court,

(c) refrain from filing applications or laking proceedings that do not
Jurther the purpose and intention of these rules, and

(d) when using publicly funded Court resources, use them effectively.
(4) The intention of these rules is that the Court, when exercising a discretion to
grant a remedy or impose a sanction, will grant or impose a remedy or sanction
proportional fo the reason for granting or imposing it. [emphasis added]
Division 2 Authority of the Court
General authority of the Court to provide remedies

1.3(1) The Court may do either or both of the following:

{a) give any relief or remedy described or referred to in the Judicature
Act;

(b) give any relief or remedy described or referred to in or under these
rules or any enactment.

(2) A remedy may be granted by the Court whether or not it is claimed or sought
in an action.

10. The Trustee, in using a single report with respect to the various lien claims will be creating
efficiency. Further, the potential hearing of liens claims with similar issues (such as set-off)
could speed up the Court process. The use of written interrogatories will be faster and more
efficient than a process under which the Trustee first attends questioning, provides what answers

it can, but then heavily relies on undertakings to complete its answers.

11. The Lien Claim Respondents have complained that they have a right to a "dynamic” questioning.

This argument relies on a false assumption namely, that there is utility in such a questioning, It is
C1661340.D0CX;3




6

accepted by all parties that the Trustee was not present during either the negotiation or
performance of relevant contracts. Accordingly, all of the information available to the Trustee
will be found either in the records of the Plumb-Line Group or from individuals who the Trustee
will have to seek out. The "dynamic" questioning will only result in a large number of
undertakings. Written interrogatories will provide equally as fulsome and complete information

as a question followed by an undertaking response.

12. Further, nothing prohibits the Lien Claim Respondents from applying at a later date for an order

permitting oral questions, if the circumstances so dictate.

13. It is submitted that the only practical purpose of the Lien Claim Respondents' objection to the
process is to delay the matters and to cause the Trustee to unnecessarily expend more time and
resources in pressing lien claims. The Lien Claim Respondents have only raised what they hope
will be successful, technical objections and have provided no practical reason why the proposed

process is impractical, inefficient or unfair.

"Stranger to the Bankruptcy' Argument

14. The Lien Claim Respondents assert that they are "strangers” to the bankruptcy and therefore, the
Bankruptcy Court has no jurisdiction over them. They cite Sam Levy & Associates v. Azco
Mining Inc., [2001] SCC 92, in support of this proposition. In this regard, it is important to note
the following;:

(a) The Supreme Court in Sam Levy & Associates, supra, did not hold that the
Bankruptcy Court never has jurisdiction over "strangers" in all cases. This is
decided on a case by case basis. The real issue is the substance or nature of the
case. The Banksuptey Court may in fact have jurisdiction over disputes which are
related to the bankruptcy estate or case, even if contracts, property or civil rights

are involved.

(b) In the present case, the Trustee is required, pursuant to section 16 of the Bankruptcy and
Insolvency Act (the "BIA"), to recover all property of the bankrupt, and third parties are
required to deliver such property under section 17. A lien claim is a chose in action and
therefore included in the definition of "property” under section 2 of the BIA. The

Bankruptey Court is an appropriate forum for a process to deal with these matters.

() Finally, the real question here is not whether the matter is under the jurisdiction of the

Bankruptcy Court versus the Court of Queen's Bench's of Alberta simpliciter rather, it is
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whether a superior court (in bankruptcy or ordinary civil court) has jurisdiction to accept
a report as evidence. Based on the previous submissions, it does. In other words, even if
the matter is not heard by the Bankruptcy Court, the Trustee would make the same

proposal.

15. In Sam Levy & Associates, supra, there was a legitimate procedural prejudice to the respondents
in that case which is absent here. In the present case, of course, there would be no change in
location or court. Further, hearing the actions separately in this case could result in a different
adjudicator making decisions in each case and potentially coming to inconsistent conclusions on
points of law. Accordingly, Sam Levy & Associates, supra, is distinguishable and of little use in

this case.

16. The Lien Claim Respondents have noted there is no precedent for the proposed process to
determine liens. While we have not discovered a case where a Trustee or Receiver used a process
to prove liens, it is notable that in many insolvency cases there are lien claims against the
insolvent party. In such cases, it is not uncommon for the court having jurisdiction over the
insolvency case to hear applications regarding the validity of the various liens. For example, in
the Smoky River Coal case, the Judge having conduct of the CCAA (and later the Receivership
proceedings) heard all of the claims for various types of liens including builders' liens and
woodmans' liens in the single proceeding. This is similar to the process proposed by the Trustee

and has obvious benefits of efficiency and consistency.

Conclusion

17. For the foregoing reasons, and the reasons given in previous submissions, the Trustee submits
that this Honourable Court has jurisdiction to permit the proposed process for resolution of lien

claims.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

FIELD LLP /—\

Per:

4
Douglas S. Nishimura, solicitor for the
Trustee, Deloitte Restructuring Inc,
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