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PART ONE: INTRODUCTION

1. These submissions are respectfully made to the Honourable Commercial Court for
purposes of the “Special” to be heard on Wednesday, June 3, 2015, at 10:00am.

PART TWO: BRIEF STATEMENT OF THE ISSUES

2. It is respectfully submitted that this Application raises four distinct issues:

1. Is Square Foot Real Estate Corporation ("Square Foot”) entitled to the amount of
$444,492.39, plus GST of 5% ($22,224.62) for “back-end” commissions pursuant
to Sales Management Agreements entered into with Valmont at Aspen Stone
Inc.?;

Application of Square Foot filed April 8, 2015 (the “Application”),
page 1, paras 1, 2, 3

2. In the alternative, is it éntitled to the $269,326.40 plus GST of 5% ($13,466.32),
attributable to sales achieved by Square Foot, where the sales of the units
actually closed?;

Application, page 1, para 5

3. Was Square Foot's Supplemental Proof of Claim filed in time?; and
Application, page 1, para 4

4, If not, ought this Court to exercisé its discretton to allow the late-filed Claim?.

Application, page 2, paras 2, 3,4, 5

PART THREE: FACTS

1. Facts Relevant to Issues 1 and 4:

3. " On or about August 30, 2010, Square Foot entered into a Sales Management
Agreement with Valmont at Aspen Stone Ltd. [sic] Inc. (“Valmont”) (the *Original
Agreement”), by which Square Foot was appointed the sole and exclusive agent to promote
~ and sell units in the second and third phases (Buildings C & D) of a muiti-phase residential
condominium project located in Calgary, Alberta and known as Valmont at Aspen Stone,

Affidavit of Tim Taylor sworn April 7, 2015 together with Exhibits (the
“Taylor Affidavit”), page 2, para 2

Sales Management Agreement made August 30, 2010, Exhibit A" to
the Taylor Affidavit

4. That Agreement expired by its own terms on August 31, 2011, by which time Square
Foot had sold 38 units. A further (almost identical) agreement, made as September 28,
2011 but effective as of September 1, 2011, was then entered into between Valmont and -
Square Foot (the "New Agreement”).

Taylor Affidavit, page 2, paras 5, 7, 8
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Sales Management Agreement dated September 28, 2011, Exhibit
“C"” to the Taylor Affidavit

5. Under the New Agreement, Square Foot sold 35 further units from September 1,
2011 through to and inciuding May 8, 2012, the date of the Initial CCAA Order, At the
request of Valmont, it continued to perform services under the New Agreement after the
Initial CCAA Order and sold a further 6 units between May 9, 2012 and September 6, 2013,
for a combined total of 79 units.

Taylor Affidavit, page 2, para 9; page 3, pafas 14, 15, 18; page 7,
para 47 ‘

6. Under clause 6 of the New Agreement, under the heading “Commission and
Remuneration of Square Foot”, we find the foliowing:

(A) The remuneration of Square Foot for successfully selling units in the Building is
based purely on performance with no retainers, draws or guarantees given by the
Principal, The Principal agrees to pay Square Foot the following sums:

(1) for Units soid by the Salespeople working for Square Foot which are
assigned to the Building, a Commission equal to the following shall be
paid, plus applicable GST.

Base Commission per deal 2.75%

(B)In respect of every Unit sold for which a Contract exists and for which a
Commission is payable to Square Foot under Clause 6(A)(1)..the Principal shall
pay to Square Foot:

(1) fifty percent (50%) of the applicable Commission on the Principal's
subsequent cheque run following invoicing from the later of a
purchaser’s subject removal or the date of execution of the Contract
for the Unit and payment by the Purchaser of the initial deposit to be
paid by the Purchaser...

{2) the balance of the Commission (“Balance Commission”) of fifty percent
(50%), upon completion of the sale and purchase of the Unit and
receipt by the Principal of the balance of purchase price for the Unit.

(C)In the event the sale and purchase of a Unit for which @ Commission is payable is
not completed, the following shall occur:

(2} In the case of default by the Vendor, the Balance Commission shall be
payabie by the Principal to Square Foot on the earlier of the date of
completion contemplated in the Contract and thirty (30) days from the
issuance of an occupancy permit for the Unit...

(D)All payments to be made by Principal pursuant to this Clause shall be made
without demand, withholding, deduction or set-off, and shall be exclusive of GST
and any other applicable taxes.

Sales Management Agreement, Exhibit “C”, pages 4, 5, 6
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7. As to the “front-end” commissions, being the 50% owed upon the execution of an
agreement of Purchase and Sale, ail of Square Foot’s “front-end” commissions were either
paid by Valmont prior to the CCAA, or have been accepted for payment by the Monitor,
notwithstanding no Closings of unit sales had actually occurred and notwithstanding some of
the Proofs of Claim were filed outside the time period prescribed by the Claims Procedure
Order issued by this Honourable Court on June 15, 2012 (which provided for Claims Bar
Date of July 30, 2012).

Tayior Affidavit, page 3, para 13; page 7, para 48

8. Square Foot had had prior such commercial arrangements with the UBG Group of
Companies. In practice, what was understood and agreed between Square Foot and UBG, in
terms of liability for the “back-end” comimissions, was that liability for payment was
engaged at the time of successfully signing the Purchase and Sale Agreement, just like the
liability for the “front-end” commission. It was just that payment of the “*back-end”
commission was deferred until Closing.

Tayior Affidavit, page 3, para 11

9, Following the CCAA Order on May 9, 2012, Square Foot was told by senior UBG staff
{Messrs. Wein and Doherty) to continue business as usual, that Court protection was
temporary, and that the matter would be resolved in a few short months,

Taylor Affidavit, page 3, para 15
10. Subsequently, In the post-CCA period, it was repeatedly confirmed by a
representative of UBG that ail Square Foot's “back-end” commissions would be paid for at
the time of Closing on any deals that were directly written by Square Foot. These
assurances were repeated over a period of many months.

Taylor Affidavit, page 4, paras 21, 22; page 5, paras 32, 33

11. At Mr. Scammell’'s request, Sguare Foot provided to him all relevant back up
information concerning its “back-end” commissions.

Taylor Affidavit, page 4, paras 22, 23, 24; page 5, paras 28, 29, 30,
31,33
Taylor Affidavit, Exhibits “D", "E”, “"G", "H"

12. On muitipie occasions, Mr. Scammeli also assured and confirmed to Sguare Foot that
all of this information had been passed along both to the Monitor and to Valmont,

Taylor Affidavit, page 4, paras 21, 22; page 5, paras 29, 32; page 6,
paras 37, 40, 42

Taylor Affidavit, Exhibits “K”, "P”

Transcript of Questioning upon Affidavit of Tim Taylor held on
May 7, 2015 (the “Transcript”), page 27, lines 2-7; page 23, lines 1-
15 :

13. Square Foot received numerous reports commencing in January, 2013 throughout
the first half of 2013 that Valmont's goal was to complete construction of the Project and
numerous progress reports that updated us on the construction activity and reaffirmed that
UBG was committed to compiete construction of the Project.
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Taylor Affidavit, pages 4, 5, paras 34, 35, 36, 38, 39, 41
Taylor Affidavit, Exhibits “I”, “3”, “L", “M”, “0”

14, At one point, the topic of a possible sale of the Project came up, and Square Foot
was assured by the representative of UBG that Square Foot's “back-end” commission would
be taken into consideration in the purchase, or the new Purchaser would continue to use
Square Foot as the sales entity,

Taylor Affidavit, page 6, para 37

Taylor Affidavit, Exhibit “"K"

Transcript, page 23, lines 5-15

Transcript, page 34, lines 20-27; page 35, lines 1-16; page 40, lines
16-27; page 41, lines 1-27; page 42, lines 1-23; page 43, lines 10-14;
page 46, lines 10-17; page 55, lines 23-27; page 56, lines 1-23

15, When the Project was sold to RDL (through its numbered company, 771280 Alberta
Ltd.}, it was represented in the material, and expressly provided for in the Vesting Order,
that the net sales proceeds would stand in place of all claims against Valmont.

Affidavit of Robert Friesen sworn August 22, 2013,

Exhibit “2" to the Questioning of Tim Taylor heid on May 7, 2015
[TAB AJ, page 3, para 10

Valmont Vesting Order dated August 30, 2013,

Exhibit “4" to the Questioning of Tim Taylor on his Affidavit held on
May 7, 2015 [TAB B}, page 5, paras 8, ©

2. Facts Relevant to Issue 2:

i6. As a result of the CCAA proceedings of Valmont, and the lengthy period of
uncertainty that foilowed as to what was to become a Valmont project, the construction of
Valmont units was substantially delayed. It was not until after January, 2013 that’
construction resumed and it was not until June, 2014 that Closings started o occur in
respect of unit Purchase and Sale Agreements that have been obtained by Sgquare Foot.

Tavlor Afﬁdavit, pages 9, 10, para 67
17. As a result of the substantial delays, many of the individual Purchase and Sale
‘Agreements were terminated by the consent of the Purchaser and the individual unit
purchasers.

Taylor Affidavit, page 10, para 68
18.  In the result, $175,166 worth of “back-end” commissions claimed by Square Foot are
attributable to units where the sales achieved by Square Foot did not actually close. The
balance of $269,326.40 is attributable to units where the sales obtained by Square Foot
have in fact closed.

Taylor Affidavit, page 10, para 69

3. Facts Relevant to Issues 3 and 4:

19. On May 15, 2012, at the Initial Meeting of Creditors following the issuance of the
Initial CCAA Order, being, Square Foot recalls that the Monitor advised the assembled
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creditors that the.y were only to file a Proof of Claim on currentiy-owed invoices as of May 9,
2012,

Taylor Affidavit, page 3, para 16
Transcript, page 53, lines 9-16; page 53, lines 25-27; page 34, lines
1-7

20. On July 30, 2012, the deadiine date under the Claim's Procedure Order, Square Foot
filed a Proof of Claim in the amount of $34,933.98 for pre-CCAA sales achieved by Square
Foot for which invoices has been issued and were unpaid by Valmont. These were for the
“front-end” commissions only. No invoices for “back-end” commissions had been issued.

Taylor Affidavit, page 7, para 49
Taylor Affidavit, Exhibit "R"”

21, Fifteen and one half months later, on November 18, 2013, and well outside the time
provided in the Claims Procedure Order, Square Foot amended its July 30, 2012 Proof of
Claim by filing a Supplementa! Proof of Claim in the additional amount of $22,000, for
additional “front-end” commissions for sales obtained by Square Foot prior to the date of
the Initial CCAA Order, but because of a 10 day rescission period, did not go final untii after
the date of the Initial CCAA Order. '

Taylor Affidavit, page 7, para 50
Taylor Affidavit, Exhibit 8"

22, On December 2, 2013, the November 18, 2013 Supplemental Proof of Claim for
“front-end” commissions was allowed by the Monitor, notwithstanding it was filed well out of
time, and notwithstanding no “Closings” of unit sales had occurred.

Taylor Affidavit, page 7, para 51
Taylor Affidavit, Exhibit " T"

23, Further, Square Foot has been paid by the Monitor the amount of $32,893.96 for the
“front-end” commissions for the 6 transactions secured by Sguare Fool subsequent to the
date of Initial CCAA Order, notwithstanding no Closings of units sales had occurred.

Taylor Affidavit, pages 7, 8, para 52
Tayior Affidavit, Exhibit “U”

24, Additionally, on October 7, 2013, Sguare Foot filed an Amended Proof of Claim by
which it amended its July 30, 2012 Proof of Claim to add a secured Claim for $143,710.03
with respect to a Sales Centre. Although this claim was subsequently disaliowed, an amount
was negotiated and paid pursuant to a Consent Order issued by this Honourable Court on
June 9, 2014,

Taylor Affidavit, page 8, paras 54, 55, 56, 57
Taylog" Afﬁdavtt’ Exhibits “W”, “xn’ “Y"

25, At no time was any challenge made by the Monitor that this Claim was filed out of
time.

Taylor Affidavit, page 8, para 56
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26. In February, 2014, at about the time units sales were about to close, Square Foot
reminded the Monitor of its “back-end” commission Claim. On April 1, 2014, Square Foot's
counsel wrote a formal letter inquiring after the Monitor's position, reminding the Monitor of
the representations previously received from Valmont as well as the Monitor's knowledge of
these claims.

Taylor Affidavit, page 8, para 59
Taylor Affidavit, Exhibit "2"

27. Not having received aﬁy answer to its April 1, 2014 letter, Square Foot promptly filed
its Proof of Claim in respect of its “back-end” commissions on April 11, 2014.

Tayler Affidavit, pages 8, 9, paras 60, 61
Taylor Affidavit, Exhibit "AA”

28. When it was disaliowed, a Notice of Dispute was promptly filed on July 21, 2014.

Taylor Affidavit, page 9, paras 61, 62
Taylor Affidavit, Exhibits "BB”, “CC"

29, At the same time as it filed its Dispute Notice, Square Foot filed a Supplemental
Proof of Claim (the “July 21, 2014 Supplemental Proof of Claim™) to further amend its July
30, 2012 Proof of Claim by claiming the additional amount of $444,492.39 for “back-end”
commissions.

Taylor Affidavit, page 9, para 63
Taylor Affidavit, Exhibit “CC”

30. The use of the “Supplemental” Claim to amend an existing claim was the same
procedure used by Square Foot to add, on November 18, 2013, to its July 30, 2012, criginal
Proof of Claim. This procedure had been accepted by the Monitor when it allowed the
November 18, 2013 Supplemental Proof of Claim on Decermber 2, 2013.

Taylor Affidavit, page 9, para 63
Taylor Affidavit, Exhibit " T"

31. No Notice of Disaliowance has ever been issued by the Monitor in respect of the July
21, 2014 Supplemental Proof of Claim.

Taylor Affidavit, page 9, para 64

4. Additional Fact Relevant to Issue 4:

Futoi R0 8 A A L AN LR AR R e e e

32. No payouts whatsoever have been made to date to any of the unsecured creditors of
Valmont,

Taylor Affidavit, page 10, para 70
Transcript, page 20, lines 24-27; page 21, lines 1-2

PART 4: ARGUMENT




(7]
ISSUE 1: The Sales Management Agreement Created Liability:

33, It is respectfully submitted that it is clear that liability for both the “front-end” and
“back-end” commissions is created simultaneously and contemporaneously under Sections
6(A). All of Square Foot's legal entitlement to commissions is created here,

New Agreement, Exhibit “C"” to the Taylor Affidavit, page 4

34. This is clear from the opening words of section 6(B).The timing, of payment for both
the “front-end” and “back-end” commissions are contained in 6 (B)(1) and 6 (B)(2), but the
opening words of 6(B) spell out clearly that the triggering event for liability for both is the
same: "In respect of every Unit sold for which a contract exists and for which a Commission
is payable to Square Foot under Clause 6(A)(i), 6{A)(ii) and 6(A)(ili)".

New Agreement, Exhibit ™C” to the Taylor Affidavit, pages 4, 5, 6

35. In this case, the relevant trigger of liability is 6(A)}(i), where Square Foot
“successfully sells” units by causing Purchasers to enter into Purchase and Sale Agreements
that have all conditions removed so as to be “unconditional”. Thus “Contracts existed” and
all commissions are payable, per Clause 6(B).

Transcript, page 62, lines 12-27; page 63, lines 1-19

36. This analysis draws strength from looking at other provisions of the Agreement. For
example, Clause (2)(C) provides that: “This agreement pertains to any and all deals
written...”. Thus, it is clear that the intention of the parties is that the subject matter of the
contract is “written deals”,

37. Further assistance can be gleaned as to the intention of the contracting parties by
reference to Clause (6)(A) where the remuneration of Square Foot is “for successfuilly
selling units in the building”. Once again, the clear suggestion is that the completion of a
valid and binding sales contract is what Square Foot is to do in order to be entitled to both
“front-end” and “back-end” commissiens.

38. Still further assistance can be gieaned from the further words in Clause (6){A) where
it says that: “remuneration of Square Foot... is based purely on performance..”. All Square
Foot can do in performing its duties is to obtain written and binding Agreements of
Purchase and Sale. The matter of “closing” is entirely between the Vendor and the
Purchaser.

39. Further, this analysls is borne out by the fact the Square Foot had already been paid
by UBG for the “front-end” commission claims for Purchase and Sale Agreements it had
entered into prior to May 9, 2012, notwithstanding Closings had not occurred.

Taylor Affidavit, page 3, para 13
40. And with respect to Purchase and Sale Agreements entered into pre-CCAA for which
Square Foot had not yet been paid by UBG, these claims for “front-end” commissions have

been accepted by the Monitor, notwithstanding Closings had not occurred.

Taylor Affidavit, page 7, paras 49, 50, 51
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41, Further, for thosé entered into after the Initial CCAA Order, “front-end” commissions
have actually been paid by the Monitor, notwithstanding Closings may or may not have ever
taken place. .

Taylor Affidavit, pages 7, 8, para 52
Taylor Affidavit, Exhibit "U”

42, Accordingly, and to return to the opening words of Clause 6(B), since it is obvious
that both Valmont and the Monitor have recognized that liability was engaged under the
opening words of that Clause for the “front-end” commissions, liability for the “back-end”
interest similarly must be engaged under 6(A), and 6(B){2) simply provides for the timing of
the “back-end” commission upon completion of the sale and purchase of the unit.

43. It is therefore respectfully submitted that, on the construction of the Agreement as a

whole, it is not possible to maintain the position that liability for “back-end” commissions is

somehow contingent upon the actually Closing. It is only timing of payment of the “back-
end” commission that is contingent upon the actually Closing.

44, However, if reliance is placed upon the words in Clause 6(B)(ii}..and “receipt by the
Principal of the balance of the purchase price for the Unit”, then Square Foot respectfully
notes that paragraphs 8 and 9 of the Order of this Honourable Court dated August 30, 2013
which vested the Valmont Project in the Purchaser, RDL (through its numbered company,
771280 Alberta Ltd.), expressly provide that that the “Net Proceeds” or “Claims Reserve”
stand in the place and stead of the Property transferred and that all Claims attach to the
said Net Proceeds. ‘

Valmont Vesting Order dated August 30, 2013 [TAB B}, page 5,
paras 8, 9

45, Similarly, paragraph 10 of the Affidavit of Robert Friesen sworn on August 22, 2013
in support of the Vaimont Sales Order, assures ali creditors in paragraph 10 that:

*The Vesting Order provides that the sale proceeds will stand in the stead and piace
of the Valmont Assets and all claims against Valmont will attach to the sales
proceeds, net of ail amounts owing to the Bank of Nova Scotia by Valmont....”

Affidavit of Robert Friesen sworn August 22, 2013 [TAB A}, page
3, para 10

46, Finally, Square Foot relies upon Clause 6{C)(2) of the New Agreement. That clause
clearly provides that itself the event the sale and purchase of the unit for which a
commission is payable is not completed, and the reason is the fault of the Vendor (ie.
Valmont at Aspen Stone), the balance of the commission is nonetheless payable by the
Principal to Square Foot,

47, Clearly in seiling the Vaimont Project, including all of the individual units, Valmont
had made it impossible for itself to close the sale of individual units and receive the
proceeds from the individual Purchasers.

48, Counsel for Square Foot draws to the attention of this Honourable Court that there
are two cases where the courts dealt in passing with “back-end commission” claims.
However, little assistance can be gleaned from them. They both deal with complicated facts
far removed from the facts of this case. And the “commission” language in those
agreements is markedly different than that in the New Agreement Square Foot had with
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Valmont, In both of those cases, the “back-end” commission language clearly provided that
it was...only due and payable on the final closing of each unit comprising the property.
And the contractual language further provided that: “if the transaction of Purchase and Sale
is not completed” the “front-end” commissicns would be retained, and not refunded.

Toronto Lofts Realty Corp. v. 1580838 Ontario Corp., 205
CANLIT 27383 (Ont. §.C.) [TAB C], pages 4, 5, 11, 12, 13

Remo Valente Real Estate (1990) Limited v. Portofino
Riverside Tower Inc., 208 CANLIT 22150 (Ont. 5.C.}) [TAB D],
pages 5, 6, 7

Issue 2: Alternatively Is Square Foot Entitled to the $269,326.40 Attributable to
Sales Actually Closed?: .

49, If it is decided by this Honourable Court that Square Foot is not entitled to the
commissions in those instances where no Closing of any kind took place, then it is further
respectfully submitted that Square Foot is still entitled to the balance of the “back-end”
commission where sales did in fact close. This amount is $269,326.40.

50. In this case, it is respectfully submitted that there were clearly Closings 100%
attributable to the Purchase and Sale Agreements obtained by Square Foot under ifs
agreements wih Valmont, The only issue in this analysis is whether it can be said that
Square Foot is not entitled to get its “back-end” commission by virtueg of the fact that
Valmont did not actually receive a purchase price. The answer to this is two-fold. First, it
indeed did receive {at the very least had promised Square Foot that it would recelve) value
for these units under its sale agreement with RDL. Second, if it is held not to have received
any purchase monies, it did so because it had put it out of its own reach to actually close
these sales and therefore Clause 6(C)(2) of the New Agreement applies.

ssue 3 Was Proof of Claim in Time:

51. It is respectfully submitted that the Supplemental Proof of Claim filed by Square Foot
on July 21, 2014, which amended its July 30, 2012 Proof of Claim by adding the additiona!
amount of $444,492.39 for “back-end” commissions is a Claim filed prior to the Claims Bar
Date.

Tayior Affidavit, page 9, para 63
Taylor Affidavit, Exchibit "CC”

52.' No Notice of Dispute has ever been issued by the Monitor in respect of the July 21,
2014 Supplemental Proof of Claim.

Taylor Affidavit, page 9, para 64
53. The Monitor itself has set a pattern of accepting a Supplemental Proof of Claim to a
previously filed-within-time Proof of Claim as being within time. This did in accepting the
November 18, 2013 Supplemental Proof of Claim which amended the July 30, 2012 Proof of
Claim in the additional amount of $22,648.02 for additional “front-end” commissions.

Issue 4: Leave to Allow Late Filed Claiin:

54, In any event, it is respectfully submitted that this case meets all of the criteria for
granting leave to the Applicant to late file its Proof of Claim for the “back-end” commissions.
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The test for allowing late-filed Claims is set out in Enron Canada Corp. v. National

Qil-Welf Canada Ltd. et al., 2000 ABCA 285 [CA]. Chief Justice Wittman, sitting in the
Alberta Court of Appeal, determined that the appropriate criteria to apply to late Claimants
is as follows:

56.

57.

58.

598.

1. Was the delay caused by inadvertence and, if so, did the Claimant act in good
faith?

2. What is the effect of permitting the Claim in terms of the existence and impact of
any relevant prejudices caused by the delay?;

3, If relevant prejudices found, can it be alleviated by attaching appropriate
conditions to an Order permitting late filing?; and

4. 1f relevant prejudices found which cannot be alleviated, are there any other
considerations which may nonetheless warrant an Order permitting late filing.

Enron Canada Corp. V. National Oil-Well Canada Ltd. et al.,
2000 ABCA 285 [CA] [TAB E], para 26

The Court of Appeal went on in that case to state that:

“n the context of the criteria, “inadvertent” inciudes carelessness,
negligence, accident, and is unintentional”.

Enron [TAB E], para 27
Chief Justice Wittman also states, at paragraph 40:

“In a CCAA context, as in a BIA context, the fact that Enron and the other
Creditors will receive less money if late and late amended claims are aliowed
is not prejudice relevant to this criterion. Reorganization under the CCAA
involves compromise. Allowing all legitimate creditors to share in aii of the
avaliable proceeds is an integral part of the process. A reduction in that
share cannot be characterized as prejudice”.

Enron [TAB E], para 40
In this case, there is overwhelming evidence that at all times Square Foot:

1. Had made known to UBG and its Monitor the existence of the “back-end”
commission claims;

2. Had been told by the Monitor at the First Creditor’'s Meeting on May 15, 2012 that
it was only fo file a Proof of Claim on currently-owed invoices as of May 8, 2012;

3. Was repeatedly assured by the Monitor's representative that the “back-end”
commission claims would be paid at the time of Closings;

4, Square Foot was also assured by a representative of UBG that, should the site
ever be soid, its commission be taken into consideration in the purchase or a new
purchaser would continue to use Square Foot as the sales entity;

5. The Court Order approving the sale by Valmont to RDL expressly provided that
the saies proceeds stood as a fund against all claims of all creditors.

As in in Enron, “there is no evidence that [Square Footl was attempting fo

circumvent the CCAA process.

Enron [TAB E]}, para 30
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60. As in Enron, the late claimants were well known to both UBG and the Monitor.
Enron [TAB E], para 39

61. As in Enron, there is no evidence in this case or any lack of good faith. It cannot be
said that the Claimants were “lying in the weeds, waiting to pounce”.

Enron [TAB E], paras 31, 39

62. In Roval Bank of Canada v. Cow Harbour Construction Ltd. et al, it was observed
that:

“[Tlhe question of whether a late claim should be accepted is an equitable
consideration, taking into account the specific circumstances of each case”.

Royal Bank of Canada v. Cow Marbour Construction Ltd. ef al,
2011 ABQB 223 [TAB F], page 6, para 27

63. On the “good faith question”, the Court in Cow Harbour addressed the matter thusly:

“Was Hertz acting in bad faith and was it acting in good faith? With respect to
the former, the “lying in the weeds” analysis will answer that gquestion. With
respect to the tatter, a court will find that a claimant is acting in good faith if
it submits its claim as soon as it became aware of the situation”.

Cow Harbour Construction [TAB F], page 7, para 32

64, In this case it is respectfully submitted that it is highly relevant that Square Foot had
been repeatedly assured that its “back-end” commission claims were known to UBG and the
Monitor, and would be recognized by them if Valmont completed the Project, If Valmont did
not complete the Project, Square Foot was assured that it would be recognized in the
purchase price reflected on the sale of the Project. And having promptly filed its Proof of
Claim once it got no answer from the Monitor, or his counsel, as to what the status of the
claim was, it cannot be gain-sayed that Square Foot was acting in good faith.

65. Finally, it is noted that Mr. Taylor gave evidence on his Questioning that one of the
further reasons they did not file a Proof of Claim earlier, was that they had been advised by
~ their then-solicitor that the proper time for filing the claim was at the time of Closing. At
this point too, Cow Harbour Construction is enlightening. On this point, Justice Yamauchi
says:

“If a creditor fails to file its claim in those proceedings because of Hs
solicitors’ negligence or its own inadvertence, as defined In Blue Range, it
should be permitted that, nonetheless, a court should permit it to file its
claim”,

Transcript, page 53, lines 17-24
Cow Harbour Construction [TAB F], page 9, para 44

66. It is therefore respecifully submitted that, considering the unique facts of this case,
it is appropriate to find that Square Foot was not attempting to seek an unjustified
advantage by not filing its claim earlier or that it was improperly manipulating the process.
It's faiiure to file its claim was inadvertent,



67.

[12]
Cow Harbour Construction [TAB F}, page 9, para 46

PART FIVE: RELIEF REQUESTED
It is respectfully requested that this Honourable Court grant an Order:
Declaring that Square Foot is a creditor in the amount of $444,492.39, plus GST of

5% ($22,224.62) for “back-end” commissions owed pursuant to agreements entered
into with Valmont;

. Declaring that Square Foot’s claim of $444,492.33, which was submitted by way of a

Proof of Claim on April 11, 2014, and disallowed by the Monitor's Notice of
Disallowance dated July 2, 2014, is a good and valid unsecured claim against
Valmont;

. Allowing Square Foot’s Dispute Notice filed with the Monitor on July 21, 2014,

In the alternative, allowing Square Foot’s Supplemental Proof of Claim in the amount
of $444,492.39, plus GST of 5% ($22,224.62) filed July 4, 2014, for which the
Monitor has not issued a Notice of Disallowance;

In the further alternative, atlowing Square Foot’s Proof of Claim, or its Supplemental
Proof of Claim, in the amount of $269,326.40 plus GST of 5% ($13,466.32), being
the amount of “back-end” commissions on the sales of units achieved by Square
Foot, where the sale of the unit ultimately closed; and

Costs of this Application, on a solicitor-client basis.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 29" day of May, 2015.

McLeod Law LLP

Foi. Phil Lalonde
Counsel for Square Foot
Real Estate Corporation
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COURT FILE NUMBER

COURT OF QUEEN'S BENCH OF
ALBERTA

JUDICIAL CENTRE

Exhibit_C), . Date: Mgég TS
Exam of: _ T Mg Cormy TPrlu
&1

Court Repories: o
Elbegbrth RoysT——

DOCUMENT

ADDRESS FOR SERVICE AND
CONTACT INFCRMATION OF PARTY
FILING THIS DOCUMENT

e R

1201-05843 o FILER" *™edrrr |
[ A6 26 o
{CIAL G
EALGARY L,, OFCALGAR%;RE

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, ﬁ?c
1985, ¢ C-36, AS AMENDED L v :

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF LBG
BUILDERS INC,, ALBERTA BUILDERS CAPITAL INC., ALPINE HOMES (2006) INC.,
AMERICAN BUILDERS CAPITAL {US] INC., EDGEWATER AT GRIESBACH INC,,
ELITE HOMES (2006) LTD., EVOLUTION BY GREENBORO INC., GREENBORO
COMMUNITIES (2006) INC., GREENBORO ESTATE HOMES {2008) LTD,,
GREENBORO HOMES (2008) LTD., GREENBORO LUXURY HOMES INC., HIGH
POINTE INC., MOUNTAINEERS VILLAGE (2008} INC., MOUNTAINEERS VILLAGE ||
INC,, ORIGINS AT CRANSTON INC,, SOUTH TERWILLEGAR VILLAGE INC,, THE
BRIDGES MANAGEMENT INC,, THE LEDGES INC., TIMBERLINE LODGES {2006)
INC,, TODAY'S COMMUNITIES {2008} INC., TODAY’S HOMES {2006} INC,,
TUSCANY DEVELOPMENTS {2006} INC,, UBG ALBERTA BUILDERS {2006} INC.,
UBG ALPINE HOMES (2006) LYD., UBG BRIDGES INC., UBG BUILDERS {UsA) INC,,
UBG COMMERCI!}L INC., UBG LAND INC., UBG LOT DEPOSIT CORP,, UBG 4500
CALGARY INC., UBG 75 CANMORE INC., UBG 808 CALGARY INC,, UNITY
INVESTMENTS {2012} INC,, VALMONT AT ASPEN STONE INC,, VALOUR PARK AT
CURRIE INC,, VILLAGE AT THE HAMPTONS INC,, VILLAGE ON THE PARK INC,,
WILDERNESS HOMES BY RIVERDALE INC,, WILDERNESS RIDGE AT STEWART
CREEK INC, .

{COLLECTIVELY, THE "APPLICANTS")

AFFIDAVIT

DENTONS CANADA LLP
Bankers Court

15" Floor, 850 - 2" Street 5.W,

Calgary, Alberta T2P OR8 .
Attentlon: David W, Mann / Derek M. Pontin
ph. (403} 268-7087/6301 fx. {403) 268-3100
File No.! 549362-1

AFFIDAVIT OF ROBERT FRIESEN

Sworn on August 22, 2013

l, Robert Friesen, of the Clty of Calgary, in the Province of Alberta, MAKE OATH AND

SAY THAT:

1, .| am the founder, owner and Chairman of the Board of the Appliéants {"UBG"} and | am
authorized by all of the Applicants to depose this Affidavit and do so on thelr behalf, | am tha
controlling mind of ail of the Applicants and, as such, | have personal knowledge of the matters

4918263_1]NATDOCS



»

herain deposed to, except where stated to be based on information ang bellef in which case
do verily beileve the same to be true,

2, All capstal zed terms in %hls Affidavlt shal! have the meaning ascribed to them In the Affidavit

sworn by me and flied In these proceedings on May 9, 2012 (the “Initial Affldavit”) unless
otherwise Indicated in this Affldavit.

Relief Requested
3. I make this Affldavit In support of the Appllcation of UBG for the following relief:
(a) an Qrder, in substantially the form attached to the Application as Schedule. A,

approving the sale of UBG's multi-famliy project known as Valmont at Aspen Stone {the
“Valmont Project”) by Valmont at Aspen Stone Limited Partnership, by Its general

pariner Yalmont at Aspen Stone Inc. {collectively, “Valmont”), to 771280 Alberta Ltd
(“771"); and

b} such further and other relief as may be sought by the Applicants and granted by this
Honourahle Court,

Sale of Valment ot Aspen Stone

4, Pursuant to an Order of Madame Justice K.M, Horner dated July 10,2013, a “Stalking Horse”

sales process was approved with respect to the sale of certain assets of Valmont including, but
not limited to, the lands legally described as:

Firstiy: Plan 0813651
unit 2 _
And- 1695 Undivided One Ten Thousandths shares In the
Common Property
Excepling thereout all mines and minerals

Secondly: Plan 0813651
Unit 3
¢ And 2765 Undlvided One Ten Thousandths shares in the
Common Property '
Excepting thereout all mines and minerals

Thirdly: Plan 6813651
Unit 4
And 2768 Undivided One Ten Thousandths shares In the
Commeon Property
.+ Excepting thereout all mines and mi nerals

and all appurtenances thereto (collectively the “Valmont Assets”). Coples of title to the
foregoing lands are attached hereto and marked as Exhiblt “A”

5. The Stalking Horse offer which wés approved by the Court was an offer submitted by 771 and
included a purchase price equal to $10,837,595 plus construction draws prior to closing, The

40182631 NATDOLS



10,

i1,

-3

deadline to submit an offer to purchase the Valmont Assets under the Stalking Horse sales
process was August 9, 2013,

The Monitor received four offers for the purchase of the Valmont Assets pursuant to the
Staiklng Horse sales process. One of the offers was submitted by 771 and included a purchase
price equal to $13,509,000 (the “771 Offer”). The three other offers which were submitted

included purchase prices equal to $13,500,000, $12,125,000, and $12,100,000. A copy of the
771 Offer Is attached hereto and marked as Exhiblt "B,

The 771 Offer, which includes an assumption or payout of first charge security held by Bank of
Nova Scotla, was the superior offer recelved for the Valmont Assets and Valmont, in
consultation with the Monitor, accepted the 771 Offer, Accepting the 771 Offer.also means that
Valmont does not have to pay 771 a break fee under the Stalking Morse bid process.

Subsequent to the acceptance of the 771 Offer, Vaimont and 771 agreed to postpone the
Closing Date (as defined In the 771 Offer) under the 771 Offer and, consequently, Valmont and
771 entered into an Amending Agreement dated August 21, 2013 which amended the Closing
Date, adjusted how the Purchase Price would be calculated as a result of the amendment to the
Closing Date, and made several other minor amendments to the 771 Offer. A copy of the
Amending Agreement is attached hereto and marked as Exhibit “C%.

The 771 Offer constitutes the best offer received for the Valmont Assets. Accord ingly, Valmont

is seeking an Order approving the sale contemplated In the 771 Offer and vesting title In the
Valmont Assets with 771 (the “Vesting Order”),

The Vesting Order provides that the sale proceeds will stand In the stead and place of the
Valmont Assets and all claims against Valmont will attach to the sale proceeds, net of all
amounts owing to Bank of Nova Scotla by Valmont, standard closing adjustments, and a
deduction in favour of the Applicants in the amount of $675,450 for their business and
operatlonal purposes. The deduction in favour of the Applicants is consistent with deductions
made from saie proceeds respecting other sales by UBG In these proceedmgs, h an amount
equivalent to approximately 5% of the purchase price,

The Monitor supports and approves of Valmont's application for the Vesting Order,

Monitor's Report

12,

| have reviewed the Court-appointed Monitor's Report respecting the Valmont Project and
agree with the summaries and conclusions contalned therein.

4038263_1| NATDOCS
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13,

| make this Affidavit in support of the Application of UBG for the relief describad In paragraph 3,
above,

Sworn before me In the Clty of Kenora [n

the Province of Ontarle, the 22™ day of
August, 2013

Notagy éubll}a’{hﬁ?{)vlnca of Ontarle Robert Friesen

KYLEE M, RONNING, B.A.(Hons.}, $ D
BARRISTER, SOLICITOR

|
NOTARY PUBLIC

Frave
SANTRITTSIAL

4058263_1| NATDOCS
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Exhiblt “A"

THIS IS EXHIBIT * ﬂ ;
referred 1o In the Aflidavit of

&, ) ELE 4

Sworn before me this ,_2.2:__ day of
‘ A{«"@as vl b, 2202

e

KYLEE M, RONNING, B.A.(Hons.}, J.D.
BARRISTER, SCLICITOR
NOTARY PUBLIC




LARD TITLE CERTIFICATE

LT SHORT LEGAL

TITLE NUMBER
D033 528 9BE 0813651;2

083 387 244 43
LEGAL DRSCRIPTION

CONDOMINIUM PLAN 0BL3651
UNIT 2

AND 1695 UNDIViDmD ONE TEN THOUSANDTE SHARNS TN UHE COMMON PROFERTY
BECBETING THERBOUT ALY MINES AND MINNRALS

AR3 REFEREBNCE: 5;2;24;516,;8%0
BATATH: FHE SIMPLE

MUNICIFALITY: CITY OF CALGARY

REFHRENCE NUMBER: 081 2857 971 +i

Y ey U L by

REGISTERRED OWNER{Z)
REGLITRATION DATE (DMY)  DOCUMENT TYRR VALUR

N A A LA L Y MW et e i o by o o v ol B Y B A b e a8 S e

CONSIRERATION

T ot B ot ot T B . et g e B e a4 ot v e it o s b

ot v o s

081 387 244 LB/10/2008 PLAN CORNBOTTON

OWHERSE

VALMONT AT ASPEN STONE ING.
UF B08~5B AVE NB

CALEARY

ALBSRIA T2E 6¥4

T e e e e T b b 24 0 1 0 Bk e 0 b e 1 2 0 1 1 e

ENCUMBRANCES , LIENS & INTHRESTS

REGTITRATION
RUMBAR DATE {(D/M/Y) BARNMICUIARS

w“wwwuuuuuu”—wm—qu-.-u-n»wmwmnmnn—-n—uupuuuw-mw«unmu.».-..___nmnnqnhwuuuunmbuhm-u.,n

051 350 246  21/09/2005 UTILITY RIGHT OF WAY
e CRANTER ~ THE CITY OF CALGARY.
RS TO PORTION OR PLAN;: 0513220

051 350 249 21/09/2008 CcAVERY
RE : RESTRICTIVE COVEMANY

051 350 250  21/09/2005 CAVEAT
RE : RESTRICTIVE COVENANT
{ CONTINUAMD )
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ENCUMBRANCHS, LIENH & IWIERERITS

PAGH 2
REGTSTAATION ‘ # 081 387 244 +1

NUMBER DATE (D/M/T) PARTICULARS

1 o o o g e b bl ot et BRD  ARR b AT B S S 3 AT T BT A B YR B T o T B M AL K B WA 4k B 0 800 e S o ek ot e b ot At el o A P A ne e b e ol T A 10 8 L

871 244 T84 18/05/2007 MORTGAHE
MORTGAGEE - THN BANE OF NOVA SCOTIR.,
240 - B AVENUE 8.W., CALGARY
ALBERTA TI2P2NWT
ORIGINAYL PRINCIPAL AMOUNY: $40,000,000

071 244 185 1B/05/2007 CAVERT
‘ R% 3 ARSHIGMMENT OF RENTS AND LEABES
CAVERTOR - THE BANK OF NOVA SCOTIA,
316, 240-8 AVE SW-
CRLGARY
ALBERTA T2PIN7T
AGENT « JORN R SHERMAN

081 287 383 14/08/2008 MASEMENT
AL TO PORTION OR PLAN: 0813650
OVER AND FOR BENEFIT OF; 92X INSTRUMENT

081 297 869 14/08/2008 UTILITY RIGHT OF WAY
. GRANTEE ~ ATCO GRS AND FIPELINES LD,

081 287 870 14/08/2008 UBILITY RIGRT OF WAY
GRANTEE -~ HIMAX POWER COHPORATION.
AS TO PORTION OR FPLAN:0BL3649

081 0g2 341 27/03/2009 BASEMRENT
OVER ARD FOR RENERIT OF: SHN INSTRDMANT

121 128 420 2B/0B/2012 BUILDHR'S LIEN
LIENOR ~ ZYTECH BUILDING SYSTEMS INC,
262029 RALEAC BLVD '
BALEAC '
ALBERTA ¥4B273
AGENT ~ ROBS CLEMENTS
BMOUNT: §b1L,431

121 134 237 30/05/2012 BUILDER'S LIMN
LEIENOR ~ GIENOW WINDOOR IAD,
GIZNOW WINDOWS & DOORS
G/0 CAMES 8. CHARNOCK
601,110L2 MACLEOD TRAIL AW !
CALGEARY

RLBERTA T20EA5
AGENT - JAMES B CHARNOCK
AMOUNT: $104,488

1231 1331 922 31/908/2012 BUILDER'S LIBN
‘ LIENOR ~ ERYSTONE ERCAVATING LID,
AITHN: B ADAM B BRENER

{ CONTINUED }
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REGISTRATION
NUMBER

T B At R ed b il d e ek e e e

124 138 201

131 137 o068

121 141 8B40

121 141 844

121 141 8s2

DATE - {D/M/¥)

04/0B/2012

0F/06/2012

pB/06/20182

08/06/2012

0B/06/2012

(e

-

PARTICULARS

C¢/C LEON BICKMAN BRRENBR
380, 603 7 AVE 8SW
CATGRRY

ATHERTA

AGENT - B ADAM E BRENER
RMOUNW: 222,501

BUILDERTE LIEN

I W T e e R0 W o b e e i e o e

B A b e o 2 Bap L e s o e i St Bt Bk B ol e e e O B g

ENCUMBRANCES, LIENS & INTHRESDTS

DAGH 3
## 081 387 244 +1

T bt A S B e W L AT ke T et

LIEBNOR - SUPHR BAVHE DISROSAL (ALBERTA) LTD,

ATUN: BRIAN O FHITLIDS

¢/0 MOORE WITIMAN PHILLIPS
850, 1Ql5~41'H STRERT
CRLEARY

ALBERTA P2RLT4

AGHNT - LARRY GIRESOW
MMOURT: 86,627

BUILDER 'Y LIEN

E;ENOR = BURNCO-ROUK PRODUCTS LTD,
C/0 ROBB & EVENSON PROFEYSIONAL CORPORATION

506, 933 17 AVE SW
CALGARY

ALBERYR T2TERG

AGHENT -~ CALVIN ¢ ROBB
AMOUNT: $269,940

BUILDER'S LIEN

LIBNCOR ~ HARRIS STHE], SERVICES LIMITED.

/0 MOLENIAN ROSS LIp
ATIN: JAMIH P, FLANAGAN
1660, 300-5 AVE oW
CATLEARY

ALBHRATA T2P304

LGENT - JAMIE P FLANAGAN
RMOUNT: $252,657

BUILDER'S %LIEN

LIENOR - CONFORM WORKEZ INC.
B007-28 8T 5B

CALGARY

ALBERTA T2B384

AGRENY ~ BRADLEY A RRSMULSEREN
AMOUNT: $16,288

BUILDER'S LIEN

LIENOR ~ NATIONAL CONCREWE ACCHSSORIES CANADA ING,

¢/0 DUNCAN & CRATS LLp
2800,10060 JASPER AVE
EDMONTON

{ CONTINUBD )
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ERCUMBRANCES, LIEBNS & INTHRBSTS
PAGE 4

REGT STRATION # 084 387 244 41

NUMBER, DATE (D/M/Y) PARTICULARS

o D B Ll A S 0 0 b W bl o ) o e g B S ek ot b e B e b e 4 b e e o o i Bt o e

RLBERTA TETIIVH

AGENT - MARY ANNE BILLINGHAM
AMOUNT: 824,306

121 142 480 11/06/2012 BUIIDER'S LIEN
LIENOR ~ 1556175 ALRERTA 1D,
O/A ‘COMCAST CONTRACTING
C¢/0 FERCHO LAW OFFICHES
ff14, 205 1gv STREET EAST
COCHRANE -
ALBRERTA BACLRE
AGENT -~ VINCE BUSSIERE
AMOUNT: $8853,603

121 146 108  13/06/2012 BUILDER'S LImN
LIENOR ~ THOH-WOOD BUILLING COMBONENTS LaD.
¢/0 LIEN-PRO ING
201, 11082-156 gr
BOMONTON
ALBERTA THReME
AGENT - LIEN-PRO ING,
AMOUNT: §72,801

1231 147 843  14/06/2012 BUILDER'S LIEN _
o LYIZNOR - H & H NORWEST LIMITED.

/0 WILSON LAICRAFT
160%, 333~1L AVE BW
CALEARY
ATTN: JEFFREY L, SMITR
ALBERTA T2RLLY
AGENT - JEFFREY L SMITH
AMOUNT: $337,500

121 148 843  15/06/2012 BUILDER'S LIZN
TINNOR - CHOGO CONSTRUCTION ING,
2202 MILLRISH POINT SW
_CALEARY
ALBERTA T2¥3W4
AGENT = HEBERT ALFONSO VALOYES
AMOUNT: §31,560

124 LBD 783 18/08/2012 BUTIDER'S LIEN
LIBNOR - RONA REVY INC,
APEEN; DAVID, P YOUNGEREN

' DUNFPHY BHET BLOCKSON LLp

2100, 7717 8 AVE SW
CATGRRY
ALBERTA TZP3R5
AGENT ~ DAVID P TOUNGGERIN

{ COWTINUED )
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ENCUMBRAWCES, LIENS & INTHAREZWS

A . A Bt Y o Pt v s

PAGE §

REGISTRATION # 0BL 387 244 +1

WUKBBR DATH (D/M/TY PARTICULARE

0 B L 0l 0 S e 8 T 2 0 58 0 4 S A e s o9 P s Lk S L o 4 8 o e Yt e B P B S e B

AMOUNT: $55,688

121l 162 546  28/06/2012 RUILDER'S LIEN
LIENOR ~ MERIAM CONTRACTING LND,
BOX 1851
COUHRANE
ALBERTA T4CLB7
AGENT ~ SCOTT LEF MERIAM
AMOUNT! 867,608

121 162 EB4B 28/06/2042 BUILDER'S LIEN
- LIENOR - 1006810 ALBERTA LTD,
185 MOUNT SELKIRK CLOSHE SE
CALGARY
ALBERTA 1227298
ROEENT -~ NERVYN FRIEIHN
BMOURT: 45,258

121 162 853  28/08/2012 BUXIDER'S LIEN
LIEYOR ~ 1261310 ATLBERTA LTD,
236 HARVEST GLIEN PL NE
CALBARY '
ALRERTA P3R4T1
AGENT - XEUNNETH DARRELY, FRIEBSEN
" AMOUNT: §61,778

121 183 711 20/07/2012 BUILDER'S LIEN
LIENOR ~ UNITHD RENTALES OB CANADA, ING,
C/0 BMITH MACK LANARSH
450, BOB-4 nVE oW
CATLGARY
ALBERTA T2P3E8
AQENT - KAREN I JACOBSON
RMOUNT: §19,383

121 192 176  27/07/2012 BUILDER'S L.IEN
LIENOR - UNITHD PROTECTION SERVICES INC,
5908-83 gm v
BOMONTOR
ALBERITS TEHATS
AGENT - BRUCE MOGLOAN
AMOUNT: 339,323

121 154 334  31/07/2012 BUILDER'S LIEM
LIENOR - CONCERPT BLECTRIC LD,
MIZLER TEOMSON LLP
ATTN{NICOLE T, TAYLOR-SMITH
3000,700~9TH AVE 8W
CATLGARY

{ CONTINUED }
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ENCUMBRANCESY, LIENS E INTHRESTS

: PACH &
REGISTRATION # 081 387 244 41

NUMBER DATE (D/M/%) PARTICULARS

e P T W S B L B i B2 P A B S W B i Y T A A 0 TRE B e B P ol e B B B8 Sl a0 DO Bt e el el M g ek o et Lam et 40 S S g B Al e o A

ALBERTA TZP3IV4
AGENT = NICOLE T TAYLOR-SMTTH
CAMOUNT ; $428,152

121 265 814  10/10/2012 CERTINICATE OF LIS PENDENS
AFFECTS INSTRUMENT:  12118075%

121 288 352  02/11/2012 CERIIFICATE OF LIS DENDING
' AFPFECYE INSTRUMENT: © 121137088

125 305 o822 21/11/2012 CERTIFICATE OF LIS PENDENS
AFFECTE INSTRUMANT L21141844

121 305 1787 22/13/2012 CHERETFICATE OF LIS PENDENS
: ATFECES INSTRUMBNT ! 121128420

121 306 738 22/11/2012 CERTIFICATE OF LIS PRNDBNS
ATFECHS INSTRUMBERT 121131237

121 308 644  23/11/2012 CERTIFICATE OF LIS PENDENS
AFTRUTSE INSTRUMERT: 124141840

121 309 662  26/11/2012 CERTIFICATE OF LIS RENDENS
AFTRCES INSTRUMENT igiisioezg

121 308 768 26/11/2012 CERTIFICATE OF LIS PENDENS
AFFECTS INSTRUMANT, 121148208

121 313 740 26/11/2012 BUILDER'S LIEN
LIENOR - SUPER SAVE DISPOSAL (ALBERTA) LD,
ATTN: BRIAN O PREILLINS
C/O MOORE WITTMAN PHILLIRS
8850, 1015-4TH SIRERT
CALGARY
ATLBERTR T2R1J4
AGHNT ~ PHILYP? VANDEKEREHOVE
AMOUNT: 53,057 -

121 314 941 30/11/2012 CERTIFICATH OF LIS PERDENS
AFFECTS INSTRUMINT: LE1135820L
ATFECTS INSTRUMENT 121313710

121 318 342 04/12/2012 CERUIFICATE OF LIS PRNDENS
AFPFACTS INSTRUMART: 121141882

121 333 678 20/12/2012 CEREIFICATZ OF LYS FENDENS
AFFECTS INSTRUMENT: 121162553

131 007 092  0B/01/2013 CERTIFICATE OF LIS PHNDENS
= AFFRCTS INSTRUMENT: 121183711

{ CONTINUAD )
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ENCUMBRRNGES LIENS & INTHRUSTS

e e v v

paGE v
REGLITRATION : : # 081 387 244 +1

HUMBYER DATE (D/M/!) PARTICULARY

T Tt 0 e ot A 1 e 1 g A e S S04 e e e a1 et

131 024 068  25/01/2013 CERTIFICATE OF LIS PENDENS
APFECTS INSTRUMEND: 121194334

13%.476 780  23/07/2013 BUILDER'Y LIEN
) LIENDR - BURMNCO ROUE PRODUCTS LITD,

G/0 ROBB & EVENSON PROFHSSIONAL CORPORATION
E0&, 533 17 AVE &sW
CAL/GARY
ALBERTA TR2TERE
AGENT - CALVIN ¢ ROBB
AMOUNT: §10,959

* ADDITIONAL REGISTRATIONS MAY BE SHOWN ON THE CONDOMINIUM ADDITLIONAL
PLAN SEEEY

TOTAL INSTRUMENTS: 043

THE RIUGISTRAR OF TITLES CERTIFING THIS T0 BE AN
ACCURATE REPRODUCTION OF UEE CERTIFICATH OF
TITLY RUPRESFNTED HEREIN THIS 22 DAY OF AUGUSY,
2013 AN D1:1B 2.M,

ORDER NUMBER: 24229162

CUSTOMER FILN NUMBER:  549362~1

YEND OF CERTPIFICATH®

. TEIS BLECTRONICALLY TRANGMITTAD LAND PITIAS PRODUCT IS INTENDED
FOR THE S0OLE USE OF THE ORIGINAYL PURCHATER, AND NONE OTHER,,
SUBJECT TOQ WEAT IS S®T OUT IN THE PARAGRARH RELOW.

THE ABCVE PROVISIONS DO NOT PROHIBIT THE ORLEINAL PURCHASER FROM
INGLUDING THIE UNMODIFIED PRODUCY IN ANY REFORY, OPINTON,
APPRALSAL OR OTHER ADVICE FREFARED BY THE ORLGINAL FURCHASER NS
PART OF THR ORYGINAL PURCHARSER AFPLYING PROFESHSIONAT, COMBSULTING
OR THCHNICAL EXFRRIISHE FOR THE BENEIIT OF CLIENT ().



LAND TITLE CHRTIFLCATE

LING SHORT LEGAL

TITLE NUMBRR
0033 528 594 0B13651;3

0B1 387 244 +2
LEGAY, DESCRIPTION

CONDOMINIUM PLAN 0B13851

UNIY 3

AND 2765 UNDIVIDED ONZ TEN THOUSANDTR SHARES IN THE COMMON PROPWRTY °
EXCRPTING TEORIGUT ALY, MINAS AND MINERALS

RYS HEFERENCE: 5;2;24;16;8%
HYTATE: FEE SIMPLI

MONICIPALITY: CITY OF CALUARY

REFERENCE NUMBER: 081 287 971 +2

ek o o ey 0 L Mo A 4 o iy e e

REGISTERRD OWNER(8)
RECISTRATION  DATE (DMY) DOCUMENYT TEERR VALUR CONSTDURATTON

M Pl et g 4t 8 2 st et b i 4 4t o P A et 7 e A 1 1

081 387 244 15/10/2008 PLAN CORRECIION

OWNERS

VALMOKNT AT ASPEN STONE ING,
OF B(B-B5 AVE N#

CALGARY

ALBHRTA T2E 6Y4

G T B Gt A e L A AL R S 205 848 Yk ek o T e M S AR oy S it g e A g oy

ENCUMBRANCHS, LIENS & INTHRBSTY

REGLSTRATION
HUMBER DATE (D/M/Y) PARTICULARS

0 0 A A A S U S Bt L LA Ut Lttt B k10 0 Sk o B 8 Akt 4 99 4 8t 1 2t et e o

051 350 248 21/09/2005 UTILITY RIGHT OF WAY
GRANTHE ~ THE CITY OF CALGARY, -
A8 YO PORTION OR PLAN: 0513220

‘051 350 2485 21/09/2005 cnvmag
. RE : RESTRICTIVE COVENANT

051 380 25O 2L/09/2005 CRVEAT
: RA ; RESTRICTIVE COVEBNANT

{ CONTINUED )



ENCUMBRANCEB, LIENS & INTHRESTS
PAGE 2

REGTSTRATION # 08l 3BT 244 42

NUMBHR TATE {D/M/Y) BARTIOULARS

. 2 ot ot B Bk i A P d e S B L b s 7 o b b e et Gd A RS 8 S0 W e Bp o

n Y o o B ek St A1 ol ot o Sk b ot e et g S Bk ek s e oef ed ek e ey e e By e

" 071 244 794  1B/05/2007 MORTGAGH

MORTGAGRER ~ THE BANK OF NOQVA SCOTIA.
240 ~ 8 RVENUE 2.W., CALGARY
ALBERTA T2P2NT

ORIGINAL PRINCIPAL AMOUNT: $40,000,000

071 244 798 18/05/2007 CavEAT
RE | ASHIGHMENT OF RENTS AND LEASES
CAVEATOR -~ THH BANK OF NOVA HCOTIA,
316, 240-8% AVE SW
CATLGBRY
ALBERTA T2RINT
REENT ~ JOHN R SHERMAN

081 297 988 14/08/2008 BASEMBENT
A5 TO PORTION OR PLAN:OBLI&EE0
OUVER AND TOR BRENEFIT OF: S¥E INSwROMzNT

081 287 S$63 14/08/2008 UTILITZ RIGHT OF WAY
CRANTEER -~ AEGO GRS AND PIPHLINES LD,

081 287 §70  14/08/2008 UPILITY RIGHY OF WAY

GRANTEE ~ HNMAX POWER CORPCRATION.
AS TO PORTICH OR PLAN:(HBLIE4S

09l 082 34% 27/03/2005 EASHEMENT
OVER AWD FOR RBRENEFIYT OF: IEE INSTRUMENT

121 116 030 15/05/2012 BUILDER'S LIMY
' LIENOR ~ HOOVER MECHANIUAY PLUMBING & HEATING LITD,
2005A 10 AVE 8¢
CALGARY
ALBERTA T3COK4
AMOUNT: $228, 610

121 126 180 25/05/2012 BUTIDER'S LIEX
LIOROR -~ LENBEYE WEEPING TILE CALBARY.
G/O BUTLIN OK¥ ROBERTE NOBLEES BRAUN
100, 1BDL ~ 1L STREST IW
CALGARY
ATBURTA DZROWL
RGERT ~ BILL PILLAPAUGH
AMOUNT; 534,968

121 131 92% 31/05/2012 BULLDER'S LIEN _
LTENOR «~ RUCESTOND EXCAVANING LID,

ATTN: B. ADAM E, BRENSR, (/0 LEON BICEKMAN BRENER
350, 603 - 7 BVE SW
CRLEARY

{ GONTINUED )
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ENCUMBRANCES, LIBRS & INTHRESTS

PAGE 3

HEGISTRATION . ' # 081 397 244 +2
NUMBER DATE (D/¥/%) PARDICULARSE

o T S A it G o 4 L LR ok kot B e b S i 1488 Bk s S 8 e Y A 20 b

ALBEREA B2p2TS
AGENT ~ B ADAM ¥ BRENER
RMOUNE: §222,001

121 137 6%7  05/06/203i2 BUTLDER'S LIRN
LIENOR - BURNCO ROCK PRODUCTS LTD,
ROBE & DVENSON PROFESSIONAL CORP
506, 833- 17 AVE sw
CALEARY
ALBYRTA Y2T5RE
AGENT - CALVIN C RGBS,
IMOUNTY $269, 940

121 145 840 0D8/06/2012 BUTLDER'Y LIEN
LIENOR ~ HARRIS STREL SERVICES LIMITED,
a/0 MOLENNAN ROSS LLP
ATTN: JAMIR 2. FLANAGAN
1600, 300-5 AVE sy
CALGARY
ALBRERIA T2p304
AGENT « JAMIY P FLANAGRN
AMOUNT: $252,657

125 141 882  0B/08/20L2 BUILDER!'S LIEN ,
‘ LIENOR ~ NATIONAY, CONCRATE ACCHISORIES CANADA ING,
C/0 DUNCAN & CRAIG LLp
2800,10060 JASPER AVEH
ERNONTON
ALBERTA TEIIVE
AGENT ~ MARY ANKE BILLINGHAM
AMOURNE: $24,306

122 142 480 11/06/2012 BUILDER'S LIRNW

 LIBEROR - 1856175 ALBERTA LTD,
CO/A COMCAST CONTRACTING
/O FERCHO LAY OYFICES
#14, 205 187 SUREET HAST
COUERANE
ALBHRDA W4OLRE
AGHENT ~ VINCE BUSSIRRE
AMOUNT1 48853 ,603

121 148 843 15/06/2042 BUILDER'S LIEN
T LIENOR ~ OHOCO CONSTRUCTION ING,
2202 MILLRISHE FOINT SW
CALGRRY
ATLRERTA TZY3IWL :
AGHNT - HEBERI ALFONSO VALOYHS
AMOUHT: $31,560

_( CONTINUED )
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ENCUMBRANCHS, LIENS & INTERTSTY
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PAGE 4

REGTSTRATION # 0B 387 244 42

NUMBHR  DATE (D/M/T) PAREICULARYE

b e Y et 8 S B WP Bar e T e S 1k e Akl et e B 18 Bt b B e et e

121 156 434 22/06/2012 BUIILDER'S LIEN
: LIENOR - FOX AIR SYSTEMS INC,
/0 RUSERLL ©Q GRESORY
1000, BiB 3 AVE 8W
CALEGARY
ALBHRTA T2P5C5
AMOUNT: 456,700

125 164 438 25/05/2012 BUILDEA'S LTEN
LIENOR - & & M STONE 1593 Lun,
C/0 MCMAHON LAW
ATT: J P MCMAHOW
258, 708 ~ 11 AVENUE 8%
CATGARY _
ALBERTA TZROB4
AGENT - O BRTER MCMAHON
AMOUNT: $33,547

121 183 71l 20/07/2012 BULLDER'S LIEN
LIANGR ~ UNITED RENTALS OF CAMADA, INC,
a/C SMITE MACK LAMARSH
450, BO8-4 AVE oW
CATLGARY ‘
ALBERIA T2P3EE
REENY - KAREN D SACOBION
AMOUNT': §19,383

121 184 334 31/0%/2012 BUILDER!S LYIDN

. LIBENOR - CONCEPT BLECURIC LID.

MILLER THOMSON LLP

ATININICOLE W, WAYLOR-HMIIH

3000,700-VTH AVE W

CATEARY

RLBERTA 121r3v4

AGENT - WICOLE T TAYLOR~-SMLTH

AMQURT: $428,162

121 288 382 02/11/2012 CERTIFPICATE OF LIS DENDENS
AFFHECTS INSTRUMBNY 121137077

121 285 197 HDO/i1/R2012 CHRTIFICATE OF LIS PENDENS '
REFROTE INSTRUMENT: 121116030

121 303 043 20/11/2012 CERTIPICATS OF LIS PRERDINS
AFFRCTS INSERUMENT; 121L1R61LEQ

121 308 644 23/11/2012 CERTIFICATE OF LIS PENDENS
’ AFFECTSE INSTRUMBNT: 121141840

121 308 662 2671172012 CURRTIFICATE OF LIS PENDENS
{ CONWYNUED )
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ENCUMBRANCES, LIENS & INTHRESTS
BAGHE §

REGIBTRATTON ff 081 3BY 244 42

NUMBER DATE {D/M/2) FARTICULARSY
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LYFECES INSTRUMBNT: 121131921

121 318 342 04/12/2012 CERTIPICATE OF LYY DENDENG -
AFFECTY INSTRUMENT 12144ty

121 333 Hsg 20/12/2012 CERTIPICAYE OF LIg PENDENS
AFFBECTS INSTRUMENG: 121164438

131 007 os2 08/01/2013 CERTIFICATE OF LIS PENDENY
AYFECTY INSTRUMEINT: izlisaTiy

131 024 ©68 25/01/20613 CERTIFICATE OF LIS PENDENG
AYFECTS INSTRUMBNT ; 121194334

¥ ADDITIONAL REGISTRATIONS MAY RY SHOWN ON THR CONDOMINIUK APDITIONAYL
RLAN SHEHRT

TOTAL TWSTRUMENTS: 039

THE REGISTRAR OF YITLES CRRTIFIES THIS T0 BED AN
ARCCURATE REPRCDUCTION OF THE CERTINFLCANE OF
TITLE REFABSENTED HERBIN THIS 22 DAY OF AUGUST,
2013 AT 01:18 P .M.

ORDER NUMBER! 24229162

CUaTOMER FILE NUMBHER: 548362~1

YEND OF CERBINICATE

THIS ALECYRONICALLY WRANSMITIED LAND TILLHS PRODUCT IS INTENDED
TOR THE SOLE USE OF THE ORIGINAL PURCHASER, AND NONE OTHER,
SUBJECTY WO WHAT I8 SEY OUT IN THE PARAGRAPH DBELOW,

| UHE ABOVE PROVISIONS DO NOT FROHIBI® THE ORIGINAL PURCHASHER ¥ROM
IHCLUDING THES UNMODIFIED PRODUCH IN ANY REPORT, QRINION,
APPRALEAL OR OTHER, ARDVICH PREPARED BY THN ORIGINAL PURCHASER AS
FART OF THE ORIGINAYL PURCEASHR APPLYING PROFESSIONAL, CONSULTING
OR. THCHNICAL HXPERTISE FOR THE BENEFIYT OF CLYERT (8) |



LAND TITLE CERTIFICATE

TINC SHORY LEGAL

TITLE NUMBER
0033 528 QOO 08136514

08L 387 244 +3
LEEAT DEICRIPTION

CONDOMINIUM PLAN 0813651
URLY 4

MWD 2768 UNDIVIDED ONE TEN FHOUSANDYH SHARRS TN THE OOMMAON PROPERTY
HRCRPTING THREREOUT ALL MINES AND MINHIRALS

ATS REAGRENCE:; 5;2:24;16;8%
BOTATH ) FRE STMpLY

MUNICIBALITY: CITY OF CALUARY

REFERENCH NOMSBER) 081 257 871 +3

b it A g B0 Bt Bad had e s S Ot I S S B P bl B8 B AR Bk Bk o e pd e i 2 b ke Wt Y P T L e b el o ek P e e e A vt S 0 k. 8 it

RBGIITERED OWIER{S)
REGIBTIRANION DBTE (DMY) DOCUMENT TYPR VAL CONZIDRRATION

N Y T B B Ll Gt Al B el L o P i e N T P WA R B b AF ek L ek et o e ol e P B A e S A W T

Tk ) e

o o A o U Bk S VA2 Y o o T i S o ok e e B

081l 387 244 15/1p/2008 PLAN CORRECTION

OWNERS

VAIMONT AT RSPEN STONE INC,
0¥ B0B-BES AVE NE '
CALGARE

ALBERTA TIE EY4

VA g A A i Pl L A U R e B P A A S e I e Bk Ak W b e i <A Rl iy e 90 N o O Y B, o S P A S N Tl B o ke o o o e e s 1 O ks i 100 Bk

ERCUMBRANCAS, LIENE & INTERESY®S

b S e o A A AL Rt A e

REUGISTRANLON
NUMBER DRTE (D/M/Y) PARTICULERS

Nt b e B it Bt Bk 2 s T B Skt A T R B St e ot VT b B S WS S T 8y P T T T M S A AT B b Bk b e e $oF g S S s bt B A 0 A R 8 Dokt it e o o e ot g

0B1 350 246 21/09/2065 URELITY RIGHYT OF WAY
GRANTEN - WHH CITY OF CALGARY,
AS TC PORTION OR PLAN:DS1323{(

C51 350 248 21/08/20D5F CAVEAT
RZ : RESTRICYIVE COVENANTY

051 350 250 ° 21/09/2005 CAVEAT .
RE { RESTRICTIVE COVENAN

( COMTINUED )
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PAGE 2

REGISURRTION # 0BL 387 244 +3

NUMBER DATHE (D/M/T) PARIICULARS
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073 244 794 1B/08/2007 MORTGAGE )
MORTEAGEE ~ THE BANR OF NOVA SCOTIA.
240 ~ B AVENUR S.W,, CALGARY
ALBERTA T2p2N7

ORTGINAL FRINCIPRL AMOUNT: 540,000,000

G71 244 795 18/05/2007 cavmar

RE ; ASSIGNMENT OF RENTS AND LEASDS
CAVERTOR =~ THE BANK OF NOVA SCOTIA,
316, 240-8 AVE &w

CATLGARY

ALBHRTA W282N7

AGENT - JOHN R SHERMANW

081 297 o68 14/08/2008 BASEMENT
A8 O PORPION OR PLAN:081368(
OVER AND FOR BENBFIT OF: SEE INSTRUMENT

0L 297 988 14/08/2008 UTTLITY RIGHT OF WAY
GRANTHE - ATCO @AS ANMD PIPELINES LOD,

0L 287 8§70 14/08/2008 UTILITY RIGHT OF wWaR

GRANTEN ~ ZNMAY FOWER CORPORATION,
AS TO PORTION OR PLAN:081364%

081 082 341  27/03/2008 EASEMENT :
OVER AND FOR BENEFIT OF: SHE INSTRUMENY

121 132 282 31/08/2012 BULLDER'S LIEN
LIENOR - KEYSWORS EXCAVATING LTD,
e/0 LEON BICRMAN BRENER
350, 603 7TH AVE 8W
ATIENTION: B, ADAM B BRENSR
CATLGARY
ALBERTA T2T2TE
AGENT -~ B ADAM E BRENER
BMOUNT: $222,801

121 141 892 08/06/2012 BUILDER'S LIEN
LIENOR -~ NATIONAL CONCRETE RCCHESORIES CANADA INCG,
/0 DUNCAN & ORAIG LLE
2800,10060 JASERR AVE
EDMONTOR
ALBRERIA TEIIVH
AGENT. - MARY ANNE BILLINGHAM
AMOUNT: £24,3086

121 142 480 11/06/2012 BUILDER'S LIEN
LEENOR ~ 1BB6175 ALBRRITA LTD,

{ CONTINUED }
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ENCUMBRANCES, LIENS & INTERESYLS

REGTITRATION
NUMBER DATE (D/M/Y)

B et Bk ol e b o e T et b o Yl b T At B e o B

121 164 441  29/06/2012
123 183 Til  20/07/2012
121 184 334  31/07/2012
121 300 662  26/11/2012
123 31iB 342 p4/12/2012
121 333 568  20/12/2012
135 G077 082 pa/o1/2013
131 024 068 25/01/2013

PARYICULARY

VR et i S B g g e ok B o g L bt by 0 Sk et 2

O/ COMOAST CONTRAQTIRG
/0 FERCHO LAW OFHICES

B14, 205 1ST STRERY EASY
COCHRANE

ALBERTA THCLRS

AGENT - VINCE BUSSIHRE
AMOURT: $8E53,603

BUILLDER'S LIEN

LIENCR - &. & M BTONE 1893 L1ID.
C/0 MOMRHON LAW

ATD! I P MCMAHON

2593, 708 ~ il AVENUN SW
CRLGARY

ALBERTE T2ROD4
AGENT - J PETER MCOMARZON
AMOUNT: §33,547

BUTLDER!S LIEN

S R B ok B LY o B T e e

T b A e e e b

PRGN 3
# 081 387 244 +3

Stk b B ol

LIENQR -~ DRITED RENTALS OF CANADA, INC,

C/0 EMITH MACK LAMARSH
450, BOB-4 AVE 8W
CALGARY

ATRERTA T2PIES

AGENT - XAREN D JACOBSON
BMOUNT: 518,383

BUILDER'S LIEN

LIENOR = CONCREET DLACTRIC LoD,
MILLER THOMSON LLE
ATTN:NICOLY T, UATLOR-SMITH
3000,700~9TH AVE SW

CALGARY

RLBERTA T2R3V4

AEENT -~ NICOLE % PAYLOR-~SMINH
AMOUNT: $425,162

CERTIFICAYE OF LIE PHNDENS
ATFRCTE INSTRUMNMNT 121132282

CEBRTIFLCATE OF LIS PENDENS
AFFROTS INSTRUMENT: 12i114le92

CERTIFICATE OF LIS PENDENS
AVEECES TNSPRUMENT: 121164441

CERTIFICATE OF LIS PENDENS
APPFHCTS INSURUMENT il21is3v1y

CERTIFICATE OF LIS FENDHENS
{ CONTINULD )
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ENCUMBRAWNCES , LIENS & INTHRESTS )
BRGRE 4

REGISTRATION # 081 397 244 43

NUMBER DATE (D/M/Y) BPARTICULARS

T 040t ot Yk G ot Bt o ok i i g 1 A 1

AFFECTS INSTRUMDNT: 121184334

* ALDIYIONAT REGIBTRAFIONS MAY BE SHOWN ON THE CONDOMINIUM ADDITIONATL
PLAN SHHEYT

TOTAL INSTRUMENTI! 020

THE REGISTRAR 0F TITLES CERTIFIES THIS TO BR AN
ARCCURATE REFPRCDUCTION COF WHE CERTIFICATE OF
TITLE REPRESENTED HERWIN THIS 22 DAY OF AUSUIT,
2013 AW 01:18 P.M,

CRDER WUMBER: 24228182

CUSTOMER FILE WUNBHR: 549362~1

YEND OFf CHRTIFICATH®

THIS BLECTRONICALLY TRANSMITIED LAND TITL®ES PRODUCT I8 INTHNDED
FOR THE SOLE USE OF THE QORIGINAL PURCHASHR, AND NON& OTHER,
SUBJHGY T0 WHAY I3 SET OUT IN THE PARAGHAPH BHLOW, -

THE AKBOVE PROVISLONWS ﬁO NOT PROHIBIT THE ORIGINAL FURCHASHR IROM
INCLUDING THIZ UNMODIFIMD PRODUCT IN ANY RUPORT, ORINION,
BPPRAYSAT, OR COTHER ADVICE PFREPAREID BY THE ORIGINAL: PURCHASER AS
PRART OF TEE CORIGINAL PURCHASHER AFPRLYING PROFEBSIONAL, CONSULIING
OR THCENTICAL EXPERIUISE FOR THE BENEFIT OF CLIHNT (8),
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Exhlblt "8"

THISISEXHBIT * &

veforred to |n the Affidavit of
o KObr T o)t in

Sworp balore me this Q.Z.. day of

dgus v LAD, M
M’

KYLEE M, RONNING, 8.A.(Hons), 4.0

SARRISTER, SOLICITOR
NOTARY PUBLIC



ABSET PURCHASE AGREEMENT

THIS AGREEMENT ls dated as of __August 12 s 2013 belwaon;

Valmont at Aspen Stone LP
"Yondor™ p by Its Genera!l Partner Valmont at Aspen Stons Inc, {the

~and -

* 771280 Albsria Lid. {the "Purohaser™.

WHEREAS pursuant fo an order (the "Initlal Order) of the Court of Queen's &
{Alberta) {the-"Gourt") made as of the 8" day of May, 2012, the Vendor sough rotaoton
under the Companies’ Creditors Armangement Act (Gar;ada); l eught and obtained proteotlat}

AND WHEREAS pursuant o the Inltial

Order, Ernst & Young Ins, (the "Monitor') k
been appolntad as the monitor of the Vendor; ' ° { ner’) feo

AND WHEREAS as part of the Vendor's restructuring efforts, the Vendor and the Monitor
have determingd that it Is in the best Inferests of the Vendor fo self the Lands (as defined harein)

[l
3

‘ AND WHEREAS the Vendor has agreed o sell and the Purchaser has agresd to
purchese the Lands upon the terms and condltiona hereinafter set forth;

NOW THEREFORE In conslderatlon of the mutual covenants and agreemenis coniained
hersin, ihe parties hereby agres with each other as follows:

ARTIGLE 4
INTERPRETATION

14 Definltlong, Unless the contexi otherwise requires, the following terms and expresslons shall
have fhe meanings se! forth below wherever used In this Agresment;

"Agreement® means fhis Asset Purchzse Agreemsnt;

"Approval and Vesting érdar" hag the meaning ascribed tharato In Secf:zen 3.33.2;

"Assets” means the Lands and other propsriy isted on Schedule "A";

"Clasing Date" has 1he meaning aserlbed thereto In Section 3.1;

"Daposl” means a deposkt In the amount of Two Huttred Thousénd {$200,000} Canadian
doliars pavable by the Purchaser lo the Vendors Sotloltors upon -axacution and delivery of thla

Agresmient which shall be refundabls if the sondliions sst out In Sections 3.3, 3.4, and 3.5 ara not
met or walved;

"@ST™ has the meaning asoribad thereto In Sectlon 2.4;
"ITA" means the income Tax Act (Canada), as amendad;

*Lands" meane.all of the Vendor's right, ilte and Inferest In and fo the resl property desorbbed In
Sohadula "A" hereta!

"Purchase Price® means the purchase price for the' Lands as set forth In Section 2.2,




Agset Purchose Agresmont

12

1.8

14

1.5

24

C 23

Pags 2of8
"Furchaser's Conditions" has the meaning asorlbad thersto In Ssction 3.8

“Time of Closing” has the meaning asorbed thersto In Section 3.1, or such other date as may
be egresd to In writing betwesn the Vendor and the Purchaser;

"THle Qualifications® mean the permitted encurbrances, llens and Interests in reapec! of the

Lards as sef forth In Schedule "B" attashed herelo thal will not be dissharged from the lands
pursuant to the Approval and Vesting Order;

"Transaction” means a ransacilon of purchase and sale and mssignment and assumption
contemplated by thls Agreement: and

"Vendor's Solicltors™ means Dentons Canada LLP, Attentlon: Joe Pasffin,

fo, Tha division of this Agresment Into articles, sectlong and paragraphs and the
Insertlon of seadings is for convenlence of reference only and shall not affsct the construction or
Interpretation hereof, Unless otherwise stated, all references hereln to arllcles or sections are to.
thoee of this Agreement, : .

Blurallty and Gender, Wards used hereln Importing the singular number only shall Include the
plurai and vice versa and words Importing gender shall Includs all genders and wards mporting
Individuals shall Include corporations, partherships, irusts, ayndicates, joint ventures,
govarnments and governmental agents and authorities and vice versa, -

Governing Law, Thie Agreement shall bs construed and enforoed In acoordance with, and the
rights of the parfles shall ba governed by, the laws of the Province of Albsrta. Eash of the partes
hereto lrrevooably submits 1o the nen-exolusive jurisdiotion of the Gourt over any actlon or
progaeding arlsing out of or relaling to this Agreement and the partlss hereto hrevooably agres

that all clalms In respeot of sush action or proceeding may be heard and .determined In such
courls of the Province of Alberta, .

Schedulas, The following Schedules arg Incorporated and form part of this Agreement;

Schedule *AT Lands and Other Assste
"~ Sochedule "B" Title Quslificalions
ARTICLE 2

PURSHASE AND SALE

Sale_of Assets, Upon the terms and condiions stated hersin, as of the Closing Time, the
Purohaser hereby purchases from the Vendor, and the Vendor hersby aells, assigns, sets over .
and delivers to the Purchaser, the Assats at and for ths purchase price heralnafler deserlbed,

Purchage Pries. The aggregale purchase price payable by the Purchaser to the Vendor for the
Assele shal be the amount of Twelve milllon and fifty thousand (3__ 48,509,000 )
Canadian dollars (the “Purchase Price"),

of Purshase Pr Subjsot to thls Agreement, the Purchaser shall pay, on of before
the Closing Dats, the Purchase Price as follows:

{g) the Deposit upon exeoution and dellvery of this Agreement;

Vaimont al Aspen 8fons Blank APB:3631772_ 2




Asaof Purchuse Agreament

24

2,5

3.4

3.2

3.3

Page 3 of8

(b) an amount equal to the sum requlred to satlsty all of the Vandor's ebligalions In favour of
the Bank of Nova Sootia which amount Is celoutated to be $7,837 595 as at July 10, 2013

plus () all outstanding fetiers of cradlf, (I} construction draws edvancad afier July 10,
2013, and (ill} fees and interest acoruad prior to the Glosing Dats; and

(6)  the balance of the Purchase Price (subject to adjustments as provided heraln),

Unless ofherwlse agread, all amounte payatile pursuant to oleuses (a) and (0) above shall bs pald
to the Vendor's Bolletiors by Sollcltor's trust cheque, wire.transfer, In ogsh, ot by chaque cartified
by, of draft of, & Canadlan chartered bank to be releassd as applleable upen Closing,

G8T, The Purchase Price shall not tholude the amount of Gouds and Sarvides Tax exiglble on
the within transaciion pursuani fo the provisions of the Exolss Tax Act (Caneda) (the *GSTY,
which BST shall be tendered in aocordance with the provisions of Bectioh 4.2(b}. ‘
Lata Intorast, In the event the Vandor agrees to acespl late payment, the Purchassr agrees fo
pay Interest at the rale of Bank of Nova Seolfa Prime Interest Rata on the Closing Dale plus one

peroent (Prime rate + 1.0%) ecaloulated and payable monthly not In advanca on the Purohase
Pricerowing to the Vendar, ‘ :

ARTICLE S
CLOSING

Time of Closing. The closing of the lransactions contemplated by this Agreement {the "Time of
Closing") shall cuour at the serller of 2:00 poi, (MDUT) on _August 23 , 2013 oF 2:00
pam (MBLUT.), seven (7) days afier satlsfaction of the conditions contalned In Seclion 3.3 or such

other date ag the parties hereto may agree Upon In wilting (the "Closing Deats'"),

Post. Closing Adiustments. Adjustment for the mefual cosls of realty taxes, utilties, closing
costs, and rent payments (as applicable) will be made not ater than three days after Closing (the
Gloslng Dale to be for tha aceount of the Purchasen) and shalfl be reflscied on 8 Post-Closing

Statement of Adjustments 1o be dallvered by the Purshaser to the Vendor and the Monltor within
flve days after Closing, '

Qondittong to Closlng. The obligation of the Purchaser and the Vendor to procaed with the
closing of the Transaction ls conditional upon the Vendor obtaining an ordar of the Court:

{a) approving the Transaotion; and

(b)) conveying ttie to the Lands frae of clalms of the Vendor and the parties clalming through

the Vender (sther than as spaclfically referenced herain),

which order shall be: (i) In form and substance safisfactory to the Vendor and the Purchaser,
acfing reasonably, and (i) ih full force and effect, free of any stay or other Impediment to
execution (I the stalking horse offer will he desmed null and vold on clesing and this Asset
Purohase agresment will stand in its piace.(the "Approval and Vesting Order)

B
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34  Vendor's Condiflons. The cbligaflon of the Vendor to complets

Data l8 subjest to the following conditions being fulfilled or perfo
Closlng, a8 appllcable;

the Transaction on tha Closing
rmed at or prior to the Time of

()  alirepresentations end warranties of tha Purchaser oontalned in this Agraement shalf ba

trug gs of the Closing Dats with the same offect as though made on and as of that date!
an ‘

) {he Purchaser shall have parformed éaoﬁ of its ohligations under this A
extent raquired {0 be performed on or befora the Closing Data. oresment to the
The foregoing conditions are for the exclusive benefit of the Vendor, Any condifion may be

- walved by the Vendor In whole or In part, Any such walver shall be binding on the Vendor only i
made [ wiiting.

ARTICLE 4
DELIVERY

4.3 Dellveries by the Vendar. The Vendor shall dellver, or cause fo be dslwered; ihe foliow!ng fo
the Purchaser,

(a)  aduly axecuted and reglsterable transfer of land In respect of the Lands;
{b)  the Approvel and Vesting Order;

) an agsignment of &l lloences affecting the Lands:

G)) an asslgnment of gl parmlits and plans afecting the Lands;

{e)  anassignment of all rights under agreements reglsterad agalnst §fe to the Lands, as the
. Purohaser may requlrs, along with reglstrable {ransfers of caveats with regard lo such
agrsamants; and

(f)' stsh further and other deoumentation as 15 referred to in this Agresment or a3 the
.Purchaser may reagonably raquire to glve effest to this Agreement.

4.8 Dellvarles by the Purchaser, At the Time of Glosing {he -Purchaser shall dellver, or oguse to be
dellvared, the following to the Vendor:

{a) a ceriified shaque or bank draft, payable to the Vandors Sollcltor In an amount equal to
the batante of the Purchass Price set out In Section 2.3;

(b) = statutory daclarafloh or officer’s oertificate confirming that the Purchaser Is raglsterad
for the purposes of Part IX of the Exolse Tax Aof (Canada) (the "Aat") and confirming that,
by virtue of the regislration and the provislons of the Act, the Purcheser covenanis o
asslme the llabllity for the GST acorulng In respeoct of this {ransaotion. The Purchaser
further covenants that It shall elther pay the G8T payeble In respect of the transaction or
compiaia and exaculs sush forms, make such filingds and reports and do al] olher things
that ara necessary or requlred pursuant to the Acl, all within the time limits presoribad In
the Act. The Purchaser herehy agrees lo Indemnify and save the Vendor harmless from
and esgalnet 2l labllity, cosie and expensss, Including legal feas ahd disbursements on a
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sollelior and lts own ollent basis, that the Vendar may inour or bsoéme sublact to as @
result of a dafault by the Purchaser of Iis obilgations pursuant to thle paragraph! and

(¢)  such furher end other documentation as Is referred fo In this Agresment or as the Vendor
mey ressenably requlre lo ghvis affect to this Agreement,

43  Esorow, The Vendor agrees lo. delver, or cause the Vendor's Bolivitors to tender, the llems
oulfined for defivery pursuant io paragraph 4.1 hersof, together wiih any other dosuments. or
ftems reasonably requestad by the Purchaser, with a reasonable e prior to the Closing Dats on
suoh frust condltions as sre ousiomarfly used by solicliors in the Clty of Caigary for transactions
slmliar In nature for the soie purpose of faoiiltating the oonveyance of the Lands,

ARTICLES
REPRESENTATIONS AND WARRANTIES. OF THE VENDOR

8.1 Vendor's Representations and Warrantles, The Vendor represents ang warrants, and

aoknewledges that the Purchaser is relying upont such representatlons and warranties In
conneotlen with the acquisition of the Lands, that, s at the Closing Date, the Vendor Is a resident
of Canada within the meaning of the {TA.

ARTICLE §
REPRESENTATIONS AND WARRANTIES OF THE PURCHASER

84 Purchaser's Representations and Warrantles, The Purchaser represents and warrants, and

ackrowiedges that tha Vendor Is mlying upon such represeniations and warrarites in connection
with the sale of the Lands, thal, as at the Cloaing Dats:

() the Purchaser Is & validly existing corporation under the laws of the Provines of Alberta,
has all requislte comorate power and authorlly to execute, deliver end perform this
Agreament and the consummation of the transacilons contemplatad hava baen duly
authorized by all nscessary corporate rotlon on the part of the Purchaser,;

(5)  the Purchaser Is reglsterad under Part IX of the Exolse Tax Act {Cangda); and

(¢)  the Purshaser Is not & non-Canadlan as definad in the Investment Canada Act (Canada)

and that the completion of the within transaction I8 not nollfiabls or reviewable under the
aald laglslation.

 ARTICLE 7
ADDITIONAL COVENANTS OF THE PARTIES

7.1 Ag lewhers la, Tha Purchaser and the Vardor represent, warrant, covenant and agres with
: each other as follows:

(&)  the Asssts are sold on an "as Is - where 18" basls and there are no rapresaniations,
. warmranfies or condlilons, whether express or Impiled (by law or by squity), with respect fo
the Asssts Including without lmitation any reprasentation, warranty or sondition
respecting the environmental sondition, presence of hazardous substances or any other
environmental riatter concerning the Assets, the merchantabilly of the Assets, the
oohdlilon, quallty or filness for any particular purposs or the Assels, the oonformity of the

Assels to any desofipllon, or any warranty of Hle with respeot to the Assets, The
Purchaser acknowledges that It has sonduoted or wil conduct its own Indepéendent

Inspaction and Investigation of the Assets and Is sallsfled with ihe Asssis In all respects;
and
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) the Lands shall be conveyed to the Purchaser frae and olaar of all right, tithe, and Interes
of the Vendor and those claiming through the Vendor by vlriuegcf‘ ths Vestlns;eg?ﬁﬁ
Approvai Order, but subject to the Title Qualifications reglstered against title to the Lands,

Confidentjal_Information. The Purchaser agress that any Information oblalned by the
Purchasar from tha Vendor In respect of the Transactlon shall be troated as sirlclly confidential
and such confidantiallty shall oontlhue to be governed by the provisions of the confidentallty
agrasment currently in place betwesn the parties,

ARTICLES
NOTICES

Notloas, Any nofloes or other communications raquirad or given under this Agresment shall be In
wrlting, shall be dsfivered In person or by facsimiie and shail be deamad t have been given and
recelved when delivered In parson ur when communicated by faosimlle during nermal business
hours on & businsss day {and otherwlse on the next buslness dayh

(&) If to the Vendor, addressad to;

Ded;\ions Canada LLP

18" Floor, Bankers Court
860 ~ 2™ Sireat SW
Calgary, AB T2P ORS

Attention: Joa O, Plasffiin/David W, Mann
Facelmlia; (403) 288-3100

(b) # to the Purchaner, addressed io:

+  Bishop and Mokenzle

« 1700 m}atermark Towet
v+ 530-8" Avenus B\W

+  QCalgary, Alberts

Aftention; Armand Moss
E-meil: e.moss@blshopmekanizis.com

or at such other place or places or to such other person or bersons as shall ba deslgnated In
wiiting by & party to this Agreement In the manner hereln provided,

-ARTIGLE 9
SCEL Ousg

Raclaration of Trust. In the svent the Vendor has not complied with all the necessary legal
requiraments fo {ranafer the legal tile fo any or all of the Lands as of the Closing Time, the
Vendor acknowiedges and deoclarss that, as of the Closing Time, the Vendar shall hold and stand
possessed of and shall continue to hold and stand possessad of the bensfiolal ltersst In the
Lands for which lagal fitle has not baen transferred In trust for and on behalf of the Purchaser for
the Purchasser's sole use, enjoyment and beneftt, and further acknowlsdges that all beneft and
advantage acoruing o the beneflelal interest ahall, If and when recsived, ba ravelved and held by

tha Vendor, its successcrs or is assigns, fully for the benefit, us and ownershlp of the Purchaser
a8 afcresaid,

Enurement. This Agreement shall be binding Upen and enure to the beneafit of the par’slés heralo
and thelr legel representatives, successors and permitted assigns,
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Severabllity, In case any provision in this Agreement shall be prohiblted, Invalld, llegal or
unenforeeable In any Jurlsdiction, such provision shali be ineffsstive only te the extent of such
profilbliion, Invalidity, ilegallty or unenforceabillty in such jurisdletion without affasting or tmpairing
the validity, legallty or enforoeability of the remalning provisions hareof, and any such prohibltion,

;nvag?lty. lHegallly or unenforoeablilly shall not afiest or Impalt sush provislon in any othet
urlsdiotion,

Further Assurances, Each of the perties hatelo shall at the request and expense of the other
party herelo sc requesting exsouts and dellver etich further .or additlonal doouments and
{nstrumants a8 may reasonably be considarad Necessary or deslrabls {o properly refisct and darry
out the Irue intent and meaning of this Agreemant,

Surylval, The rapresentallons, warranfies, covenants and agreements mada by the parlies eagh

to the other in or pursuant fo this Agresment shall survive the closing of the transaslions hersin
provided for, :

Yims of Essence. Time shall be of the essencs of this Agreament,

Commlgsion. The Purchaser acknowledges thai thers no commigsions, noluding without
limitation any agent or brokerags fees, payabls In connectlon with the Transaction and the
Purchaser agress 1o indemnlfy the Vender agalnst any clalm for compensation or commisslon by

any fhlrd party or agant retalned by the Purchaser In connection with, of In contemplation of, the
Tranagction, )

Coats, Eech parly shall ba rasponsible for ts own costs In preparation of this Agreement and
completion of the Transaction. For further certalnty, the Vendor shall besr the cost of obtalning
ihe Approval and Vesting Qrder and preparing the transfer of the Lands, Al othar coats Inoluding
the vost of reglstration of the Trarisfer of the Lands and the preparation and registration of any
morigage doctimentation are o be pald by the Purchaser, '

Walver, Fellure by elther parly hersto fo Insist In any one or more Instances upon the stret
performance of any ons of the covenants contained herein shall not ba oenstrued se & walver of
reflnguishment of such covenant, No walver by any parly hereto {whether In whole or In parg} of

any such covenant shall bs deemed to have been made unless expressed in wrillng and slghed
by the walving party.

Amendmont, This Agraement may hol be amended, modified or terminated exoept only In a
non-matsrial respeot and, i such an event, only:

(s Dby enInstrumentinwriting signed by the partles hersto; and
(&  approved by the Monlior,

Gounterparts and Facsimile, This Agreemant may be exscuted |n counterparts, sach of whish
when so exeouted shall be desmed to be an orlging} and all counterparis togsther shatl constituls
one and the sama Instrument. A signed countarpart provided by way of fassimile Fansmiseion of
by e-mall In PDF formet shali be as binding upon the partles as an originally slgned counterpart,
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IN WITNESS WHEREOQF the partles hereto have caused t
its duly authorized officer on the date indloated balow,

Dated I %gr&‘ : 2013

Valmont at Aspan Stone LP by its General
 Partner Valmong at Stona ino,

his Agresment o be slgned and delivered by

By:

Dated ___Augustiz : 2013

e

771380 Alberia L, por 7
Cale Anda, President
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SCHEDULE »An

Lands

All'undertaking, properly, and assets Used on of In the lands munlolpally known as 18, 25
and 46 Aspenimont Helghts, Caigary, Alberte, and legally desoribad as!

Flrstly: Plan 0813851
Unlt3 .
And 2765 Undivided One Ten Thousandths shares In tha Common
Ptoperty
Excepling thereout all mines and minsrals

Sacondly: Plan 0813651
. Unlt 2 '
And 1695 Undivided One Ten Thousandihs shares In the Common
Propetty ’
Excepting thereout all mines and minerals

Thirdly: Plars 0813654
Unlt 4

And 2768 Undivided One Ten Thousandths shares in the Common
Property
Excepling thereoul all mines and minarals

QOfher Assets
Any and all supplles, equipment, ohatlels and personal property locatad on the Lands

owned by the Vendor and used In the ménagement, operafion, maintenance or repalr of
the Lands and improvements,

Al slte improvements In place, all working drawings and right & use sams, llcensas,
development pemmlts, environmental reports, geotechnioal vestigation, and all
tranamitial lellers as required, to provida the Purchaser the benefit theraof, '

Any and all deposiis prepaid by the Vendor to the Clty of Calgary or any utliity suppller or
conlractor and otislanding as at the Dais of Clesing.

Any and alf purchase contraots respecting the sale of units 1o oustomers.
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SCHEDULE "BY

Tile Qualifications
Plan 0813861 UnHt 3

Registration Encumbrances, Llena & Interests

Numher ‘ ‘

051 360 248 Utility Right of Way in favour of the Clty of
Calgary

051 350 240 Cavest Re: Restrictive Covenant

051 350 250 Cavest Re: Restriotive Covenant

081 257 868 Emsament

081 287 969 Utliity Right of Way In favour of Algo

(81 287 970 Utillly Right of Way In faveur of Enmax

081 082 341 Easermant

To ba Purshaset's Finaneing

determined :
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Flan 0513651 Unlt 2

Roglstration Encumbrances, Llens & Interests

Number

DB1 360 248 Utillty Right of Way In favour of the Clly of
Galgary :

DB1 BBO 248 Cavest Re: Restriotive Covenant

064 850 250 Cavest Re: Restiotive Covenant

081 287 068 Ezsament .

081297 pesg Utllity Rlght of Way In favour of Atno

081 2897 970 Litility Right of Way It favour of Enmax

001 082 341 Eagsamant

To be Purchaser's Financing

determined
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Plan 0813684 Unlt 4

Raglstration Entumbranses, Liens & Interents

Number

0b1 350 248 Ulllity Right of Way In favour of the City of
Calgary

081 360 249 Caveat Re; Rastriolive Covenant

051 350 250 Caveat Re: Restrictive Covenant

081 267 068 Easement

081 287 989 ’ Utility Right of Way In favour of Ateo

081 287 870 Utliity Right of Way In favour of Enmax

091 082 344 Easement

Te bs Purshaser's Financing

defermined
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Exhibit "C"

THIS 18 EXHIBT u B
ferred fo In th Alfidavit of
M

KYLEE M, RONKING, B A.(Hons.), 4.0,
BARRISTER, SOLICITOR
NOTARY PUBLIC



AMENDING AGREEMENT
THIS AGREEMERT fs dated as of August 2/, 2013 between;

Vaimont at Aspen Stone LP by lts general partner, Valmont at Aspan Stone [no. (the "Vendor"
- ang -

771280 Albsrta Ltd, (the "Purchaser”)

WHEREAS the partles hersto enterad Into an Asset Purchasa Agresmaent datsd August 12, 2018
respecting various assels of the Vendor (the "APA");

AND WHEREAS the APA contemplated a Closlng Date of August 23, 2018;

AND WHEREAS the partles must delay the Closing Date fo September 6, 2013;

AND WHEREAS batween August, 23, 2013 and the Closing Date, the Bank of Nova Scolla may
make draw advances related to the Land aid (mprovements which wil affeol the conslderation to be pald
by the Purchaser to the Vendor under the APA!

AND WHEREAS the parties musl make cerlaln changyes {o the APA to change the Closlng Date,

to clarlfy certeln other polnts, and to provide for an adiustment of the Purchase Prica In the event the
Oraw Advanses ere made; ‘

AND WHEREAS all capltalizad tarms not defined hereln shail take the meahing asc#ibed {o them
In the APA! : :

NOW THEREFORE In consideration of the mutual covenants and agresments contalned hereln,
the partles hersby agree as follows:

T The definition of *Purchasar's Conditions™ in Paragraph 4.1 of the APA (g delated in ts entiraly
and the following definltlon wilt bae addad to Paragraph 1.1 of the APA;

“Vendor's Condltlons" has the meaning asoribed therelo in Soollon 3.4;"

2. The definltion of “Approval and Vesting Order® In Paragraph 1.1 of the APA ls deleled In ia
entirety and replaced by the following: : ,

"Approval and Vesting Order? has the meaning asorlbed thereto In Seciion 3.3"

3. The deflnltion of "Depesit” In Paragragh 1.1 of the APA Is deleted In i entiraty and raplaced by
the fellowing: '

“Doposit” means & deposlt In the amount of Two Hundred Thousand {$200,000)
* Canadlan dollars payable by the Purchaser to the Vendor's Solfoltors upon exesution and
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dellvary of this Agresment which shall be refundable If the conditions set out In Sactlons
3.8 and 3.4 are nol mel or walvad

4. Paragraph 2,2 of the APA Is amended by remévlng the words *Twelve milllon and fifly thousand®
and replacing them with “Thirtesn million five hundred nine thousand®, '

5, A new Paragraph 2.6 wil be added to the APA, which wil state the following:

“Trade Payable Adiustiment. The Purchaser will be rasponsibsle for paymant of all new

trade payable Involoes daled from and after August 23, 2013 and the Vendor will be
respansible for all rade payable Involcas dated prior to August 23, 0480 '

8. Paragraph 3.1 of the APA Is delstad Inlts antlrely and replaced by the following:
Time of Cloging, The closing of the transactions contem plated by this Agreemant.

"Time of Closing”} shall ocour &1 2:00 M.D,T. on Septembsr 6, 2013 or such othar
as the parties hereto may agree to In wrlling,"

{ihe
date

7. The foliowing s added to the end of Schaduls *A {0 the APA!

“Any and ail contracts with frades In relation 1o the Lands afd Improvements,"

IN WITNESS WHEREOQF ths pariles hereto have caused this Amanding Agresment io be signad and
dellvered by thelr respeclive duly authorized cfficer on the date first writlan ahove.

Valmont at Aspen Stone LP by Its general
pariner Valmont 2t Aspen Blons Ine.

/7 —
By: .

7

771280 Alberta Ltd, :
Do Almy
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Exhlni__ Y Patst Maa 32,2015
Exam oft T oo imﬁi:\m fuN
Court Reportert ___4 T

Flizabath Royel

FILER

Clerk’s sthmp:
COURT FILE NUMBER ©1201-05843 AUG 30 2008
. SUDICIAL GENTRE
COURT Of QUEEN'S BENCH OF -
ALBERTA QOF CALGARY
JUDICIAL CENTRE CALGARY

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
RSC1985, ¢ £-36, AS AMENDED ’

AND iN THE MATTER OF UBG BUILDERS INC., ALBERTA BUILDERS
CAPITAL INC., ALPINE HOMES {2006) INC., AMERICAN BUILDERS
CAPITAL (US} INC., EDGEWATER AT GRIESBACH INC,, ELITE HOMES -
{2006) LTD., EVOLUTION BY GREENBORO INC., GREENBORO
COMMUNITIES {2006} INC., GREENBORO ESTATE HOMES {2006} LTD.,
GREENBORD HOMES (2006) LTD., GREENBORO LUXURY HOMES INC.,
HIGH POINTE INC., MOUNTAINEERS VILLAGE {2006} INC,,
MOUNTAINEERS VILLAGE 1| INC,, ORIGINS AT CRANSTON INC., SOUTH
TERWILLEGAR VILLAGE INC,, THE BRIDGES MANAGEMENT (NC., THE
LEDGES INC,, TIMBERLINE LODGES [2006) INC., TODAY’S
COMMUNITIES (2006) INC., TODAY'S HOMES {2006) INC., TUSCANY
DEVELOPMENTS {2006) INC., UBG ALBERTA BUILDERS {2006) INC., UBG
ALPINE HOMES {2006} LTD., UBG BRIDGES INC., UBG BUILDERS [USA)
INC., UBG COMMERCIAL INC., UBG LAND INC,, UBG LOT DEPOSIT
CORP., UBG 4500 CALGARY INC., UBG 75 CANMORE INC,, UBG 808
CALGARY INC., UNITY INVESTMENTS {2012) INC., VALMONT AT ASPEN
STONE INC,, VALOUR PARK AT CURRIE INC., VILLAGE AT THE
HAMPTONS INC., VILLAGE ON THE PARK INC,, WILDERNESS HOMES BY
RIVERDALE INC., WILDERNESS RIDGE AT STEWART CREEK INC.
(COLLECTIVELY, THE "APPLICANTS")

DOCUMENT Order

(re: Valmont Vesting)
ADDRESS FOR SERVICE AND DENTONS CANADA LLP
CONTACT INFORMATION OF Bankers Court

BARTY FILING THIS DOCUMENT 15 Fioar, 850 - 2" Streat 5.W,
. Calgary, Albarta T2P OR8
. Attentlon: David W, Mann / Derek M, Pontin
Ph. (403) 268-7097/6301 Fx. (403} 268-3100
Flle No.: 549362-1 .

DATE ON WHICH ORDER WAS August 30, 2013

PRONQUNCED ’ :

LOCATION WHERE ORDER WAS

PRONOUNCED Calgary Courts Centre, Calgary, Alberta
NAME OF JUSTICE WHO MADE The Honourabie Madam Justice C.A, Kent
THIS ORDER ‘
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ORDER
_(re: Valmont Vesting)

UPON the application of the Applicants in these proceedings (collectively, “UBG"}; AND UPON having
read the Application of the Applicants, dated August 23, 2013, the Affidavit of Rober{ Frlesen, dated
August 22, 2013 (the “Friesen Affidavit”), the Report of the Monitor respecting the Vaimont Project,
dated August 22, 2013, the Affidavit of Anna Collister, dated August 29, 2013 (the “Service Affidavit),
and such other material in the pleadings and proceedings as deemed necessary; AND UPON hearing
counse! for UBG, counsel for the Monitor, and other interested partles; 1T i5 HEREBY ORDERED AND
DECLARED THAT:

Service .

1

The time for service of notice of this application Is abridged to the time actually given and
service of the Application and supporting material as described In the Service Affidavit is good
and sufficient, and this hearing is properly returnable before this Honourable Court today and
further service thereof is hereby dispensed with,

Ail capitalized terms not otherwise defined in this Order shall have the meaning ascribed to
them In the Initial Order granted in these proceedings on May 9, 2012 (the “Initlal Order”), and
the foliowing terms shall have the following meaning:

(a) “Closing Adjustments” means the ordinary and specific closing adjustments described
at clause 3.2 of the Purchase and Sale Agreement (as defined herein);

(h) “Lands” means the lands legally described as:
Firstly: Plan 0813651
Unit 2

And 1695 Undivided One Ten Thousandihs shares In the
Common Property
Fxcepting thereout all mines and minerals

Secondiy: Plan 0813651
Unit 3
And 2765 Undivided One Ten Thousandths .shares in the
Common Property
Excepting thereout all mines and minerals

Thirdiy: Plan 0813651
Unlt 4
And 2768 Undivided One Ten Thousandths shares In the
Common Property -
Excepting thereout all mines and minerals;

- A{c} “Net Proceeds” means the proceeds from the sale of the Property, less amounts

required to pay the Cosing Adjustments and ail other reasonable and ordinary closing
costs, Including without fimitation geods and services and other applicable saies taxes,
sroperty taxes, commissions, applicable condominium fees and legal fees and
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disbursements, calculated in a manner conslstent with the calculation of ‘Net Proceeds’
described in the Order granted by this Honourable Court In these proceedings on date
june 15, 2012, and including, without limitation, a deduction in favour of the Applicants
of $675,450 for their business and operational purposes;

(d) “property” means all of the Vendor's right, title and interest in and to the Lands and:
Any and all supplies, equipment, chatteis and personal property located on the

Lands owned by the Vendor and used in the management, operation,
malntenance or repair of the Lands and Improvements.

All site Improvements in place, all working drawings and right to use same,
licenses, development permits, environmental reports, gectechnical
investigation, and ail transmittal letters as required, to provide the Purchaser
the banefit thereof,

Any and all deposits prepald by the Vendor to fhe City of Calgary or any utility
supplier or contractor and outstanding as at the Date of Closing. '

Any and all purchase contracts respecting the sale of units to customers.
Any and ali contracts with trades in relation fo the Lands and improvements.

'(ail capitallz'ed terms In this subparagraph 2{d) shall take the meaning ascribed
to them in the Purchase and Sale Agreement);

{e) “Purchase and Sale Agreement” means the Asset Purchase Agreement dated August
12, 2013 réspecting the sale of the Property from the Vendor to the Purchaser, as
“amended by an Amending Agreement between the Vendor and the Purchaser dated
August 21, 2013; ' '
f “purchaser means 771280 Alberta Ltd.; and

{g) "fendor” means Valmont at Aspen Stone Limited Partnership.

Appréva! of Sale and Vesting of the Property

3. The sale and conveyance of the Property to the Purchaser be and is hereby authorized and
approved.
4, UBG and the Monitor are hereby authorized and directed to execute ail deeds, documents, and

agreements, and to do all things reasonably necessary to complete the conveyance of the
Property pursuant to the terms of the Purchase and Sale Agreement and carry out the terms of
this Order.

5. Upon the Monitor dellvering a certlficate {the "Menitor’s Certificate”} certifying that the sale of
the Property has closed in accordance with the terms of the Purchase and Sale Agreement and
ali purchase monies due and owing in respect of such sale have been tendered to UBG's
solicitors, them '
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{a) the Property shall be vested in the name of the Purchaser free of all estate, right, title,
interest, royalty, rental, and equity of redemption of UBG and all persons who claim by,
through ot under UBG In respect of the Property whose interests are subordinate to
those of the Purchaser by virtue of its securlty on the Property, subject oniy to the
permitted encumbrances outlined in Schedule “A” of this Order {the “Permitted
Encumhbrances”});

{b) UBG and alt persons who claim by, through or under UBG in respect of the Property,
save and except the Permitted Encumbrances, shail stand absolutely barred and
foreciosed from all estate, right, title, Interest, royalty, rental, and equity of redemption
of the Property and, to the extent that any such person remains in possession or control

~ of any of the Property, they shail forthwith deliver possession of same to the Purchaser
or its nominee;

{c) the Purchaser shall be entitled to enter into and upen, hold and enjoy the Property for
its own use and benefit without any interference of or by UBG, or any person clalming
by or through or against UBG; and ‘

{d)  the Registrar of the Land Titles Office of Alberta shail:

(i discharge ali encumbrances in respect of the Lands, save and except the
Permitted Encumbrances, and shall reglster the Property [n the name of the
Purchaser, and

(i) upon this Order being submitted for reglstration, register this Order against -
Condominium Plan No. 0813651 and any redivision thereof (on the
Condominlum Additional Pian Sheet) and, upon registration, this Order shali
operate as and shall be a discharge of all builders’ liens as they pertain to the

- Purchaser’s share In the common property for Condominium Plan No, 0813651,

notwithstanding the requirements of section 191 of the Land Titles Act {Alberta).

&, UBG 1s authorized and empcwared in respect of the Property, to execute and deliver: {a) such
additional, related and anclllary documents and assurances governing or giving effect to the
conveyance of the Property, which, In UBG’s discretion are reasonably necessary or advisable to
conclude the transactions contemplated in or In furtherance of the transfer of the Property
and/or this Order; and (b} any and all instruments and documents in respect of the Property as
may be required by the Reglstrar of the Land Titles Office of Alberta or deemed necessary by
UBG, and the Registrar I3 hereby directed, notwithstanding any restrictions in the Lond Titles Act
{Alberta) (the “LTA"), including but not limited to s. 191(1) of tha LTA, to effect regastraton of
any such instrument or document so executed by UBG or its solicitors,

7. Upon the filing of the Monitor's Certificate, the Monltar shall dis«:harge, or authorize the
discharge of, any security registration or registrations In the Personal Property Registry of the
Province where the Property is located as may be required to properly convey clear title of the
Property to the Purchaser.
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8. Upon the filing of the Monitor’s Certlficate, the Net Proceeds shall be held in the place and
stead of the Property transferred pursuant to thls Order, and not disbursed to any party without
the consent of the Monitor or upon further Order of this Honourabie Court {the "Clalms
Reserve”},

9, Al claims of whatsoever nature or kind, including without limitation, ali real property taxes not
subject to adjustment under the Purchase and Sale Agreement, liens, claims, encumbrances,
mortgages, proprietaty clalms, trust claims, lease claims, royaity claims, and other interests,
other thsn the Permitted Encumbrances, {the “Cialms”) shall attach solely to the Clalms
Reserve, and only to such extent as such Clalms have been proven in accordance with the Clalms
srocedure Order granted In these proceedings on june 15,2012, with the same validity, priority
and in the same amounts and subject to the same defences that were or may have been
avallable when the Claims were attached to the Property liself.

Miscellaneous

10. Any conveyance or transfer of the Property made pursuant to the provisions of this Order shall
. be valid and enforceable and not be rendered Invalid or unenforceable and the rights and
ramedies of the parties thereto shall not otherwise be limited or impaired in any way by: {I} the
pendency of these proceedings and the declaratlon of insolvency made herein; (i) any
- Bankruptey Order sought or issued pursuant to the Bankruptcy and Insclvency Act {Canada)
("BIA"} in respect of any of the Petitioners; or (iii} any negatlve covenants, prohibitions or other
similar provisions with respect to horrowings, incurring debt or the creation of encumbrances,
contained in any existing agreement, lease, sub-iease, offer to lease or other arrangement which
binds any of the Petitioners {a “Third Party Agreemert”), and notwlthstanding any provision to

the contrary in any Third Party Agreement:

{a) the transaction contemplated hereby shall not create or be deemed to constitute a
breach by any of the Petitioners of any Third Party Agreement to which they are a party;
and

{b) the Purchaser shail not have liability to any person whatsoever as a result of any breach

of any Third Party Agreement caused by or resulting from the creation, execution,
delivery or performance of any transaction contemplated hereby.

11, Notwithstanding (i) the pendency of these proceedings and the declaration of insolvency made
hereln, (i) any Bankruptcy Order sought or Issued pursuant to the BIA in respect of any of the
Petitioners, and {iil) the provisions under the BIA, or any other applicable federal or provinclal
jegislation or commen law, the purchase and transactlon contemplated hereby shall constitute
legal, valid and binding obligations of the petitioners enforceable against them In accordance
wlith the terms thereof, and no transaction contemplated herein wili be void or voldable at the
instance of creditors and claimants and do not constitute nor shali they be deemed to constitute
settiements, fraudutent preferences, assignments, fraudulent conveyances, oppressive conduct,
or other reviewable transactions under the BIA, or any other applicable federal or provincial
legislation or common taw,

iz, UBG, the Monitor, the Purchaser, or any interested party may apply to this Court for advice and

direction on notice to any party likely to be affected by the Order sought or on such notice as
this Court directs.
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General

13, UBG shail serve, by courler, facsimile transmission, a-mail transmilssion, or ordinary post, a copy
of this Order on all parties present at this apptication and on all partles who received notice of
this appilcation or who are presently on the service list established in these proceedings, and
service on any or all other partles is hereby dispensed with. Service affected as aforesald shall
be good and sufficient service,

the Court of Queen’s Bench of Alberta
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Plan 0813652

Plan 0813651

Unit 2

Reglstration
Number

051 350 246

051 350 249
051 35‘0 250
081297 968
D81 257 969
081297 570

091082 341

To be determined

Unit 3

Registration
Number

051350 246

051350 249

051 350 250

081 297 968 -

081 297 868

081297 970

091082 341

To be determined
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SCHEDULE A

{Order re: Valmont Vesting) .

PERMITTED ENCUMBRANCES

Encumbrances, Liens & interests

Utility Right of Way In favqur of the City of
Calgary

Caveat Re: Restrictive Covenant

Cavest Re: Restrict"we Covenant
Easement

Utility Right of Way In favour of Atco
Utllity Right of Way in favour of Enmax |
Easement

Purchaset's Financing

Encumbrances, Lens & Inta;rasts

Utillty Right of Way in favour of the Clty of
Calgary

Caveat Re! Restrictive Covenant

Caveat Re: Restrictive Covenant

Easément

Utility Rlght of Way in favour of Atco
Utility Right of Way In favour aflEnmax
Eas.ement |

Purchaser's Financing



Plan 0813651 Unit 4

Registration Encumbrances, Liens & interests

Number

051 350 246 Utility Right of Way in favour of the City of
Calgary

051 350 249 Caveat Re: Restrictlve Covenant

051350 250 Céve& Re: Restrictive Covenant

081 297 968 ‘ Easernent

(81257 949 Utility Right of Way In favour of Atco

081297 970 Utllity Right of Way In favour of Enmax

091 082 341 Easement

To be determined Purchaser's Financing
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COURT FILE NO.: 04-CV-268473SR
DATE: 20050803

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:

TORONTO LOFTS REALTY CORP. Heidi Rubin for the Plaintiff

Plaintiff
-and -

1580838 ONTARIO CORPORATION,
TANNERY LOFTS INC,,
CHRISTOPHER WALSH and
DUROSHOLA TEMITOPE AWONIYI

)
)
)
)
)
)
)
)
)
) Robert Watson for the Defendants
) .
)
)
)
)
. )
Defendants )
)
)
)

HEARD: June 14, 15, 16 and 17,2005

Pitt J,
REASONS FOR JUDGMENT

[1] This is a claim for commission allegedly owing to the plaintiff, a real estate broker.

[2] At the opening of trial, the plaintiff moved to amend the statement of claim in the
following areas: -

I (b a declaration that the plaintiff is entitled to the payment of its commission
for services renderéd in the sale of lofis on behaif of the defendants, which
shall be paid to the plaintiff immediately as they become due from the
deposit and purchase monies held in trust for the defendants by their
solicitors;
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(¢) a_mandatory order requiring the defendants to execute an irrevocable
direction to their solicitors stating that any commissions owing to the
plaintiff are to be transferred to the plaintiff immediately as they become

due from the deposit and purchase monies held in trust for the defendants
by their solicitors.

(d) an order that any commissions to which the plaintiff is entitled to be paid
into_court immediately. and be released to the plaintiff as thev become
due;

19. In the alternative. the defendants are in a common group enterprise where they are

alter egos and agents of each other,

NEGLIGENT MISREPRESENTATION AND FRAUDULENT
MISREPRESENTATION

27. ___In making these false representations, Walsh and Awoniyi [spekespeople for the
defendant corporation] intended that Toronto Lofts would rely on their statements and
intended to mislead Toronto Lofts. .

28. Alternative, the representations relating to Walsh’s corporate authoritv were

tntrue, in accurate and misleading and were made negligently,

31, The plaintiff relies on the doctrine of quantum meruit,

Because of the low threshold to be met on motions to amend pleadings, and after having

given the defence the option of an adjournment, I granted the amendments with respect to

paragraphs 17, 27, 28, 30 and 31, and reserved on paragraphs 1 (b), (¢) and (d), which focused on
the relief sought.

FACTS

[4]

The principal of the plaintiff company, and Walsh, a key representative of the defendant

comparies, were familiar with each other prior to the events giving rise to this action.

(5]

In response to a request from Walsh, the plaintiff forwarded a document, the first page of

which reads as follows:

TORONTO LOFTS REALTY CORP.

Toronto LOFTS Reality Corp. (“Toronto LOFTS”™) was
incorporated in 2002 as the first (and only) company in the city
dedicated exclusively to selling lofts. The unique and specialized
nature of the loft market positions Toronto LOFTS to be at the
forefront of this exciting part of our city’s downtown revitalization.
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The combination of our unequalled loft knowledge, market
research and experience, enables us to provide our developer
clients with the most in-depth and up-to-date loft market
information available. This comprehensive information enables
the developer to make timely and profitable decisions, which
translates into maximizing the return from your loft development.

Edwin Brklik - broker/owner of Toronto LOFTS — began his real
estate career in 1990 selling condominiums and then moving into
selling lofts in 1998. His most recent positions include Associate
Broker with Harry Stinson Realty (2001 — 2002) and V.P.
Operations with Brad Lamb Realty (1998 ~ 2001) in which he has
directly involved in the launch and sale of at least a haif dozen new
projects, '

We look forward to putting our specialized loft expertise to work
for you and your new lost project at 736 Dundas St. E.

MARKETING

Given the intimate nature of this loft project, marketing costs can
be minimized with good signage and proper website utilization.
The project information would be available on our site. ~ We can
also recommend a reasonable graphic designer for ali

- marketing/sales material and web design.  Proper project
perception and positioning are critical. Other marketing should
also include newspaper ads and targeted flyers.

The building itself, with some cosmetic preparation, is also a key
ingredient. As well, I recommend a sales office/model suite in the
actual building. Once construction commences, our office can be
used for the final sales. [My emphasis.]

[6] I set this document out because, of the harsh allegations made against the principal of the
plaintiff, the one suggesting that he misrepresented his experience by his reference to “developer
clients” is perhaps the most unfair. In light of the prior relationship between Edwin Brklik and
Walsh, and the full and frank diselosure of other matters, like the date of incorporation of the
plaintiff company, the use of the plural should be viewed prospectively.

ENTERING OF THE SALES AGREEMENT

[7] The most significant provisions of a sales agreement into which the parties entered, dated

September 23, 2005, and prepared by the plaintiff, read as follows:
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To: Toronto . Lofts Realty Corp. (the “‘Sales Agent™) in
consideration of your acting as Sales Agent in listing and agreeing
to offer the loft condominium property as_736 Dundas Street East
{the “property™). 1380838 Ontario Corporation (the “Vendor™)
hereby grants to you the sole and exclusive authority, irrevocable
except in accordance with the terms hereinafter contained, to offer
the property for sale upon the terms and conditions hereinafter set
out:

1. The Vendor agrees to pay you a commission of two percent
(2%) plus exigible GST, of the total gross sale price of each
unit comprising the property. For the purpose of the within
agreement, the total net sale price shall be defined as the
sale price of each such unit, plus without fimiting the
generality of the foregoing, the price of any parking
space(s), locker(s) appliances added to or included as part
of the purchase price in any Agreement of Purchase and
Sale or upgrade addendum, for any units comprising of the
property, less exigible GST. '

2. The undersigned further agrees that all commission
calculated in accordance with the provisions of paragraph 2
hereof, shall become due and payable by the undersigned to
the Sales Agent by way of bank draft or certified cheque, as
foliows:

(a) one half (1/2) or one per cent (1%) of the commission
of the sale of each unit comprising the property shall
become due and payable as aforesaid, upon the Sales
Agent reaching one half (1/2) or fifty per cent (50%) of
unit sales, with respect to all Agreements of Purchase
and Sale entered into by the undersigned for the sale of
units which are fum and binding, provided all the
deposits for sale have been placed into Trust;

(b) the remaining one half (1/2) or one per cent (1%0) of ali
commission due and payable as aforesaid, shali become
due and payable on the final closing of each unit
comprising the property, and for greater certainty, final

closing shall be defined as the date upon which title to ..

each such unit is transferred to, and becomes registered
in the name of each respective Purchaser thereof;
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(c) no commission for the sale of a unit comprising the
property shall become due and payable unless and until
all conditions have been either met or waived in an
Agreement of Purchase and Sale that has been executed
by both the Purchaser and the Vendor where applicable,
the Purchasers has been approved for financing;

(d) in the event that a Purchaser enters into an Agreement
of Purchase and Sale with the undersigned acting as
Sales Agent and pays a deposit for the purchase of a
unit comprising the property, but the transaction of

Purchase and Sale is not completed then the first half of -

the commission paid to the Sales Agent in accordance

with the provisions of paragraph 3(a) will be retained

by the Sales Agent and will not be refunded back to the
Vendor;

(e) the Sales Agent shall invoice the Vendor monthly and
all commissions earned in that month shall become due
and payable in full by the Vendor within seven (7) days
of receipt of each such invoice.

The parties hereto covenant and agree that the within
agreement may only be terminated as follows:

{a) the within agreement will be automatically terminated
in the event that:

(i) ail of the units comprising the property are sole; or,

(ii) the undersigned abandons the project before the
commencement of construction on the property; and

(b) the agreement may be terminated by the Vendor giving
fifteen (15) days written notice or the Sales Agent
giving fifteen (15) days written notice, at any time,
provided that in such event all commissions due and
payable in accordance with the provisions of paragraph
3 hereof are paid in full, and will continue to be paid in
full. In addition, all commissions due the Sales Agent

for sales that have not yet gone firm will be payable to

the Sales Agent should they become firm after he is
terminated, subject to the provisions of 2 {a) and (b).

2005 CanLll 27383 {ON 8C)



Page: 6

5. The Vendor represents, warrants, acknowledges and
agrees with the Sales Agent that is as Legal contro! of the property,
has the corporate authority to enter into this Agreement, and has’
the authority to offer the property for sale. ~The undersigned
further agrees that it will not hold the Sales Agent responsible for
any loss or damage to the persons, property or its contents

- occurring or arising during the term of this agreement however
caused, including without limiting the generality of the foregoing,
by way of theft, fire or vandalism, or otherwise than by the gross
negligence or willful acts of the Sales Agent, or those for whom in
law the Sales Agent is responsible. [My emphasis.]

(81 Edwin Brklik, the principal of the plaintiff corporation, testified that shortly after the
sales agreement was executed, perhaps sometime between February and March 2004, he formed
the opinion that paragraph 2(a) and part of paragraph 2(b) were ambiguous.

[91  That belief, coupled with Edwin Brklik’s perception that a rift had developed between
Walish and Awoniyi, the principal shareholder of both defendant companies, according to Edwin

Brklik, led him to demand an amendment to the sales agreement, which was executed by the

parties on March 19, 2004 in the following form.
AMENDMENT TO SALES AGREEMENT
Regarding property and project known as:

TANNERY LOFTS, 736 DUNDAS STREET
EAST, TORONTO

Between

‘Sales Agent:  TORONTO LOFTS REALTY CORP.
And

Vez;dor: 1580838 ONTARIO CORPORATION

Date of Sales Agreement: SEPTEMBER 23, 2003

It is hereby understood and agreed between the undersigned parties
hereto that the following changes shall by [sic] made to the above
mentioned Sales Agreement, and except for such changes noted
below all other terms and conditions in the Agreement shall remain
as stated herein:

Delete:
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Section 2., clause (&) in its entirety

Section 2., clause (b): “the remaiﬁing one half (1/2) or one pérccnt'
(1%)” '

Insert:

Section 2., clause (a): Upon the delivery of 19 firm and bona fide
purchase and sale agreements from the Sales Agent to the Vendor,
that $45,000 of the total commission under the terms and
conditions of the sales agreement will be deemed as earned. The
terms of payment of which are certified funds for $30,000 payable
upon delivery to the Vendor of said purchase & sale agreements
and all associated deposit moneys. The remaining $15,000 is
payable to Toronto Lofts Realty Corp.’s lawyers in trust by way of
certified cheque as they may direct. The terms of release of which
are that ali deposits must have cleared the trust account of the
Vendors condominium lawyers, Harris Sheaffer prior to the release
of these funds. :

Section 2., clause (b): “The balance of”
Dated at Toronto this 19" of March, 2004 in the presence of:

Signed, Sealed and DeEivgred, in witness whereof I have hereto set
my hand and seal in the presence of:

March 19/04

Witness Sales Agent Pated
Dated at Toronto this 19" day of March, 2004 in the presence of’

Signed, Sealed and Delivered, in witness whereof [ have hereto set
my hand and seal in the presence of:

March 19/04

Wit_ness Vendor . Dated

ANALYSIS

- [10] Contrary to Edwin Brk}ii{’S assertions, I believe that the plaintiff’s difficulties begun
when Edwin Brklik, without any reasonable basis, judged the contract prepared by himself, to be
ambiguous, and demanded, without justification, the above-noted amendment to the contract.
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[11] According to Edwin Brklik, his concern arose from his belief that, based on what
Awoniyi had said to him in late February or early March, Walsh had no authority to sign the
agreement on behalf of 1580838 Ontario Corporation. Strangely, Awoniyi, not only witnessed
Walsh’s signature during the signing, thereby representing that Walsh had the required
authorization, but in the statement of defence, as principal of the corporate defendants, he also
affirmed the contract.

[12]  Judging from the original and amended statements of claim, the real problem the plaintiff
may have faced is that it had signed 4 contract to sell property with a company, 1580838 Ontario
Corporation that did not, and would not, own the property, and therefore would not be receiving
the deposits and purchase money on which the plaintiff would be relying as some form of
“security” for the payment of its commission.

[13] However, Edwin Brklik did not ask that the amendment be signed by the cbrporation that

wag or would be the owner of the property. He seemed to think that receiving early payment was
the best solution.

[14] In any event, the vendor defendants paid only the first $30,000.00 required by the
amended agreement, and on March 20, 2004, the plaintiff purported to exercise its cance]latzon
rights pursuant to section 4 (b) of the original agreement.

[i5] The defendants take the position that the amended agreement is unenforceable as it was
extracted in circumstances that breached the plaintiff's fiduciaries duties, by demanding an
amendment when the defendants were vulnerable, in the middle of a sales campaign, with the
plaintiff refusing to hand over signed sales contracts and deposits until the defendant 1580838
Ontario Corporation had signed the amendment. Those circumstances, the defendants argue,
amount to economic duress. That allegation, I believe, is probably the key issue in the litigation.

[16] The defendants have raised a number of other issues, many of which they characterize as
breaches of fiduciary duties, that would disentitle the plaintiff to any commission. They are as
follows:

(a) That the “grand opening” on February 28, 2004 was unprofessmnally handled by
the plaintiff,

I disagree. The evidence is to the contrary. Of the 40 units offered, 15 final sales
were made on opening day and an additional 4 conditional sales were made. |
believe the evidence of the plaintiff that the corporate defendant’s key man,
Walsh, and his staff were very pleased with the opening.

(b)  The plaintiff allocated two units to their group, one to Edwin Brkiik and his
spouse, and another to a salesperson, neither of whom completed the purchases,

nor provided deposits. In the case of the salesperson, an agreement was not even

signed, Initially, the plaintiff indicated to the defendants that those units were
“sold to investors.
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[
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The plaintiff mishandled the allocation of parking spaces by not complying with
the oral instructions of the defendants to allocate parking spaces, that were
admittedly at a premium, to purchasers of the more expensive lots.

There is some merit to that allegation.' However, 1 believe the complaint is
exaggerated. In the first place, the instructions to the plaintiff were not in writing,
but rather were transmitted in a rather Joose manner. Secondly and also related to
the first, the contracts for the sale of units were drafted by counsel for the
defendants and no attempt was made to deal with parking in those contracts, The
defendants did not.convey to the plaintiff the importance of this issue as it now
urges the court. The plaintiff testified and I believe the evidence that parking was
not an issue with significant financial implications, and it believed that the
allocation procedure it followed was known to the defendants and that no
indication of disapproval was ever conveyed to it during the term of the contract.

The plaintiff retained the names and email addresses of prospective purchasers,
who came to the launching, and subsequently used some of those names for their
own benefit, approximately one year later.

I cannot accept that allegation as a breach of fiduciary duty. The plaintiff
volunteered the information in a manner that suggested it was done in the normal

course of business. Sales people collect names of potential customers from

whatever sources they are obtained. The evidence was clear that at the launching,
the plaintiff tried to sell as many units as they could, and certainly did not
“compete” for names with, nor conceal names from, the defendants, In fact, the
plaintiff had no other ongoing project at the relevant time. At the worst, the
names were a residual unplanned for benefit of the contract.

The plaintiff failed to hand over all records and other documents to which the
defendants, as owners, were entitled at the termination of the contract, and in
particular, materials stored in the plaintiff’s computers.

I reject that allegation for the following reasons:
The material used for the sales promotions -was always .accessible to the

defendants, and the evidence does not reveal that the plaintiff had any desire to
conceal anything from the defendants.

Most'seri()us, when the plaintiff made its demand to amend the contract, it made

threats to the defendants not to handover documents and deposits and to generally
undermine the remainder of the project.

The plaintiff contacted the defendants’ bank and misrepresented that it was in
possession of a cheque drawn by the defendant on its bank.
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(h) When the plaintiff received the part payment of $30,000.00, Edwin Brklik did not
advise the defendants of its intention to terminate the agreement on the next day.

[17] 1 find as a fact that the plaintiff handed over to the defendants all the contracts, files and
whatever computerized material that appeared to be either relevant or belonged to the
defendants. Apart from contracts, deposits and names of potential buyers, there was nothing else
for the plaintiff to handover to the defendant.

[18} The defendants presented Waish’s mother as a witness to testify that she was told on the
telephone by someone at the plaintiff's office that no unit was available, which was untrue, but

the witness could not testify when the phone call was made. I thought that item of evidence was
contrived.

[19]  Another incident is indicative of the length to which the defendants went to charge the
plaintiff with improper conduct. One of the plaintiff’s salespersons testified, clearly in error, that
she in effect co-signed the sales contract with Edwin Brklik as attorney for the vendor. When
plaintiff’s counsel attempted to clarify the evidence by asking Walsh whether there was any
evidence of such signing, defence counsel objected. It was clear that the sales lady meant that
she witnessed Edwin Brklik’s signature; and in any event, she certainly did not sign as a
substitute for Edwin Brklik, '

SUMMARY

[20]  As I suggested earlier, the plaintiff was the architect of most of its difficulties when it
forced the renegotiation of its own contract, without, in my view, any legal basis, or indeed any
good reason for doing so. Frankly, the plaintiff needed and ought to have had legal counsel
before it signed the initial agreement. Edwin Brklik obviously believed he knew much more
about contracts than he actually knew.

[21]  Edwin Brkiik’s threat to undermine the project if the defendant did not agree to amend

~ the contract, is not excused by his subsequent assertion that he was only posturing. From

- admissions, it is clear that he recognized the moral and legal implications of the threats and must
be held to account. ‘

[22]  There was no proof of either negligent or intentional misrepresentation on material issues
by either the plaintiff or defendants, a subject to which I shall return.

[23}  There is real substance to the defendants’ allegations that the amendment was extracted
through economic duress. \

THE NATURE OF THE CONTRACT

[24]  Whatever difficulties of interpretation there may have been with the original or amended
contract, it is clear that the obligation of the “vendor” was to pay the plaintiff a commission of 2

percent of the sales price of each unit comprising the property. It is also clear the intention of the
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parties was that the plaintiff was entitled to commission for each unit sold. While the agreement
granted the plaintiff the exclusive authority to market the entire project, the payment of
commissions was based on unit sales. The plaintiff was not obliged to sell the entire project
before it became entitled to commission, although it would have to await completion of the sale

before it became entitled to full payment. The evidence indicates that the plaintiff sold 17 lots |

unconditionally by March 14, 2004, and an additional 2 by March 20, 2004, making a total of 19
out of 40 by that date.  Even if there may have been a breach of the original contract by the
plaintiff, such breach was certainly not fundamental in nature, as the failure to perform did not
have the effect of depriving the defendants of substantially the whole benefit of the contract. See
Hunter Engineering Co. v. Syncrude Canada Ltd., [1987] 1 S.C.R. 426.

REPRESENTATIONS

[25] In paragraphS of the original agreement 1580838 Ontario Corporation represented,
warranted and acknowledged that it had legal control of the property, had the corporate authority
to enter into the agreement, and finally, had the authority to offer the property for sale. There
was no evidence that those representations, warranties or acknowledgements were false.

[26]  The form of “agreements of purchase and sale” prepared by the solicitor for the defendant
vendor, described Tannery Lofts Inc. as the vendor, and provided for the deposit money to be
paid to Harris, Sheaffer LLP in frust, and described them as “the Declarant’s Solicitors and
Trustees.” The agreements did not indicate to whom the balance due on closing was to be paid.

271 Commissions are paid to agents either from monies received on sales or from monies that
are owed to the party responsible to pay the commissions as result of the work of the agents. It
would certainly have been the intention of the parties that the commission be paid by the party
on whose behalf the purchase money was received or the party entitled to receive it.

[28] There is no reason to believe that Walsh or Awoniyi either intended to represent that they
would be personally responsible for paying the commission, or that a corporation (in this case
158038 Ontario Corporation), which would not be entitled to receive the purchase money, wouid
be responsibie to pay the commission.

[291 It goes without saying that the plaintiff, when it entered into the agreement, would have
expected that the party entitled to receive the purchase money would be responsible for paying
the commission. 158038 Ontario Corporation did not contract to pay an amount equal to the
commission. Paragraph 2 of the agreement was not concerned with which party was responsible
to pay the commission. It was concerned with commission rates, and how and when they

become payable. In fact paragraph 3 (d) contemplated a circumstance in which the plaintiff ”

would be entitled to retain deposits.

[30] Awoniyi controlled both the numbered corporation and Tanéery Lofts Inc. The plaintiff

was not obliged to enquire as to which one of them would be receiving the purchase money. .

Indeed, there is no evidence that the plaintiff knew of the existence of Tannery Lofts Inc. at the
time the contract was signed or whether, if it did, it would mean anything. The plaintiff believed
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it was contracting with the corporation that had “legal control of the property and all the other
powers recited in paragraph 5 of the agreement, and that was thereby entitled o receive the
purchase money. That Tannery Lofts Inc. happens to be that corporation ought not to redound to
the detriment of the plaintiff. Awoniyi witnessed the agreement that Walsh signed on behalf of
158038 Ontarioc Corporation ‘in which were made the representations, warranties and
acknowledgement that it had the legal control of the subject property, the corporate authority to
enter into the sales agreement, and the authority to offer the property for sale.

[31]  There is no need to presume bad faith on the part of the personal defendants. They, along
with 158038 Ontario Corporation, were representing at the time of the execution of the sales
agreement that the plaintiff was contracting with the party who was the vendor and who would
receive the purchase money and be, therefore, responsible for paying the commissions. At a
minimum, 158038 Ontario Corporation was representing at the time that if it did not receive the
purchase money itself, it would see to the payment of the commission by the party that received
the purchase money. I see no reason to believe that the personal defendants and 158038 Ontario

Corporation were attempting to misiead the plaintiff so that it would sign a contract with the
wrong party.

Accordingly both the 158038 Ontario Corporation and Tannery Lofts Inc. are jointly and
severely liabie for paying the commissions.

DAMAGES

{32] 1am not satisfied that the defendants signed the amended agreement voluntarily; and the
agreement was not supporied by consideration flowing from the plaintiff. In a business sense,
the defendant had no realistic alternative but to sign the agreement, and the plaintiff knew this.
See Stott v. Merit Investment Corp. (1988), 48 D.L.R. (4™ 288. Although the plaintiff acted out
of an irrational fear rather than from bad faith, it cannot enforce the terms of that amended

agreement. Notably, real estate agents are not usually paid before the sales transactions they
broker, are completed.

[33] However, the plaintiff sold 19 units and is entitled to commission at the rates agreed upon

in the original agreement. It is noteworthy that only the time for payment was changed in the
- amended agreement.

[34] In the statement of defence, the defendants pleaded that the sale of units was not
compieted. The evidence at trial, as I understood it, did not contradict the defendant’s pleadings.

[35] I believe it is appropriate to grant the leave sought by the plaintiff for the amendments to
its ctaim for relief. '

[36] The commission on the 19 units sold Efy the plaintiff is 2 percent of $3,797,900.00 for a
tota} of $75,958.00, plus G.S.T in the amount of $81,275.05. From this sum must bé deducted
$30,000.00 already received by the plaintiff, leaving a balance of $51,275.06.
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[37] The plaintiff earned and is entitled to its commission. There is no issue here of aliowing
the plaintiff as a fiduciary to profit from its misconduct. See for example Visage v. TVX Gold
Inc. (2000}, 49 O.R. (3) 198 C.A. at 210 cited in Reichman v. Verod, [2003] O.1. No. 1029
- S.C.J. at par. 226. However, while the defence did not meet the evidentiary onus of proving
damages in its counterclaim, as | observe below, I believe and find that the circumstances
surrounding the plaintiff’s demand for an amending contract, its relatively lax handling of the
-allotment of parking spaces, and the other reasonable complaints alluded to earlier, entitle the
defendant to a redugtion of approximately one-half of the damages claimed by the defendant in
its counterclaim, in the amount of $27,000.00,

COUNTERCLAIM

[38] In the first ptace, the agreement provided for cancellation on 15 days® notice, a right the
plaintiff exercised. -

[39] In the second placé, the defendants have not satisfactorily proved their damages. Indeed
the defendants made no serious effort to prove such damages. They never provided the plaintiff
with any damage information until the very end of the trial when it offered a summary claiming

approximately $53,000.00 at a time when the plaintiff had no opportunity to properly contest the
basis for the claim.

GENERAL REMARKS

[40] There are two aspects of the trial on which 1 feet obliged to comment. One was that
despite early requests from the plaintiff’s solicitor [a relatively new member of the bar] for the
authorities on which the defendants relied, the defendant did not provide those authorities until
shortly before closing submissions. The other was that the defendants provided the material to
support the special damages claimed in the counterclaim for the first time when Walsh testified,

at which time defence counsel handed a summary to the plaintiff, who had no oppertunity to test
its reliability.

DISPOSITION

[41] It is ordered and adjudged that 158038 Ontario Corporation and Tannery Lofts Inc. are
jointly and severally liable for the payment of commission to which I have found the plaintiff
entitled. It is aiso ordered, adjudged and declared that the plaintiff is entitled to payment of a
commnission of $24,275.06 for services rendered in the sale of 19 units on behalf of the
defendants, which shalil be paid to the plaintiff immediately as they become due.

COSTS

[42]  Subject to any agreement between the parties, brief written submissions on costs are to be
made within 20 days of the release of these reasons. .
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ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN: )
)
REMO VALENTE REAL ESTATE (1990) } Gino Morga, Q.C., for the Plaintiff
LIMITED )
)
)
Plaintiff )
)
-and - )
)
_ )
PORTOFINO RIVERSIDE TOWER INC., ) William V. Sasso and Jacqueline A. Horvat,
WESTVIEW PARK GARDENS (2004) INC., ) for the Defendant, Dante J. Capaldi
PORTOFINO CORPORATION and DANTE )
J. CAPALDI )
)
Defendants )
)
)
) HEARD: January 28, 29, 30 and 31, 2008
Brockenshire J,
REASONS FOR DECISION

BACKGROUND

(11 This is an action in which the plaintiff realtor sought, directly or indirectly, payment of
real estate commissions, past and future, plus damages, and other relief against the defendants,
principally under s. 248 of the Ontario Business Corporations Act (OBCA). Remo Valente, the
principal of the plaintiff, Dante Capaldi, now the principal of the defendant corporations, and

two others had been partners or principals in a joint venture to develop, build and sell off a large

luxury condominium building. The plaintiff had an exclusive listing on the proposed units in the
building, and before construction had realtors on site and sold a number of proposed units,
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2} A lengthy trial was held before me, in which evidence was given that Capaldi had
exercised his rights under a shotgun clause in the agreement with the other partners to buy them
out. Additionally, it was alleged that once in control of the project, through conveyances and
corporate maneuvers, he sought to make the exclusive listing agreement valueless and thus avoid
or evade commissions already earned through sales, and future commissions on salés, of
condominium units, Allegedly, those manoeuvres would also thwart the plaintiff from earning
commissions on leases of units, and sales of the homes of buyers of condominiums.

[31 © At the end of the trial, in my written reasons for judgment, I found that the plaintiff was
properly entitled to make a claim under s. 248 of the OBCA as a creditor, that the defendants had
acted in a manner that was oppressive or unfairly prejudicial to the valid interests of the plaintiff,
and that on the basis of the evidence before me in addition fo entitlement to commissions re the
condominium units, there would have been a 20% chance of the plaintiff earning commissions
on the sale of homes owned by buyers of the condo units. | granted an immediate judgment of
$1,000,000 against the defendants in favour of the plaintiff, ordered security of an additional
$2,000,000 be posted by the defendant, and then, under the authority of s. 248(3) of the OBCA,
made a further order that an accounting be held to determine the details needed to complete the
assessment of damages against the defendants.

(4] The particular issues listed in my decision were the subject of the now completed three
day trial of issues, and will be the subject of this decision.

THE SELLING PRICE OF ALL CONDOS SOLD TO THE DATE OF THE
ACCOUNTING

[51 During the original trial, this topic was the subject of some conjecture. Between that trial
and this accounting, disclosures were made, documents exchanged, there were discussions
between lawyers, and on January 29, 2008 this court was provided with what is now marked as
Exhibit 2, a comprehensive accounting of all units including the closing date for the sales of
various units, the name or names of the purchasers, the “purchase price” and the commissions
paid or to be paid {less GST) to Valente. The table, backed up by the evidence of Capaldi, also
indicated that a number of the units not yet closed would close very shortly, but further that there
were a number of “troubled transactions”, and another group, apparently past the “troubled
stage”, which were simply described as not expected to close. The information available at the
start of this accounting was that sales of 61 units had actually closed, and a further 11 were
expected to close in the very near future, leaving a further 51 units of the total of 123 with either
no offers on them, or “troubled transactions” where an offer had been made but was not now
expected to close. ' '

[6] It was argued that the exclusive listing agreement spoke of an expiry date in 2006, but it
was clear that this exclusive listing agreement was entered into by what was then the four
principals in this project, dealing with the real estate company of one of the principals, and the
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joint intent was obviously, as testified to by Valente, that in return for his bringing the other three
into a potentially very profitable development project on land which he had acquired, his real
estate company was to have the exclusive right to sell all of the condominium units. [ do not
accept the argument that the entitlement of the plaintiff to list the units and receive commissions
ended at the end of 2006. I accept the evidence of Valente that the exclusive selling right is to
continue until all the units are sold, and read the termination clause in the listing agreement as

providing a date only for reasons of certainty, in view of the automatic annual extension
provision. . -

{7 From the table above referred to, Exhibit 2, it would appear to be a simple arithmetic
problem to work out the commission amounts due to Valente at any time, except for a new
subject introduced on this table — extras.

COMMISSION ON EXTRAS

(8] The position of Valente was that commissions should be paid to the plaintiff on extras
included in the final purchase price of a unit. The position of Capaldi was that commissions
should be paid only on the basic unit price set out in the original agreement of purchase and sale.

[9] Considerable evidence was heard from both Valente and Capalidi, as well as from Tim
O’Neill, an interior decorator and designer.

f10]  Valente’s evidence was that on certain development projects, the developer will make it
clear with the realtors that any extras to the unit are to be something between the buyer and the
developer and not subject to commission. However usually, and particularly on the Portofino
project, where there were realtors on site, the purchasers would be discussiig upgrades and
changes to the units with the on site realtors, the cost of these upgrades would be included in the
final purchase price, and the commission would be based on that final purchase price. In his
view, upgrades and extras are the sort of thing that are discussed and worked out once the
building is actually under construction. In fact, in his view, if 2 pre-construction buyer wished to
discuss extras, that buyer would be told to wait until the building was actually under
construction. In this case, Capaldi took over the project before construction started, and changed
realtors before the construction process progressed very far, if at all.

[117  Capaldi denied that the Valente realtors did anything about selling extras, and indicated
that he brought in Tim O’Neill to assist buyers in decorating and improving their units, and to
thereby sell them on the idea of extras. He himself would deal with the suppliers in getting prices
and quantities for extras for individual unit buyers.

[12]  Tim O’Neill, an interior designer with over 30 years experience, testified to being
brought in to the Portofino development to deal with the design and decoration of the common
areas, and to choose standard colours and finishes, including four different colour schemes for
the units. Once the building started going up he would be available on a no obligation basis to
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talk to buyers about decorating their units and also about buying upgrades. He only dealt with
people that had signed purchase agreements. He would take buyers out to the cabinet maker,

lighting shops, etc., to look at upgradgs, but Capaldi would work out the prices with the
suppliers.

[13]  The exclusive listing agreement at Tab 3 of Exhibit 1, the document brlef of the plaintiff
at this hearing, gave the plaintiff the exclusive authority to promote and sell the condominium
units at a commission of 4% of the sale price if sold by sales representatives assigned to the
project and 5% if sold by other “Valente” sales people or other sales people registered with
outside real estate brokers. The term “sale price” is not defined in that document, and no mention
is made therein of selling upgrades or extras.

[14]  The agreement of purchase and sale form used for each saie of individual units is a multi-
page document that, unlike the usual agreement of purchase and sale of an individual home, does
not contain at the end thereof a separate commission agreement stating the dolar amount of the
commission payab}e to the realtor for the sale. On the face of the document there is a place to
insert a purchase price. Immediately below this there is a provision that there would be a $2,500
deposit and that the balance of the purchase price would be payable on closing, “subject to
adjustments for extras and as hereinafter provided.” Paragraphs 24 to 30 of this document deal
with finishes, appliances and extras. Paragraph 24 indicates that the purchase price shall include
the standard finishes and appliances described in a schedule. Paragraph 28 provides that if the
vendor chooses to make changes to the standard materials and specifications, and the vendor
agrees to make such changes, then the vendor is not liable for any delays in closing arising
therefrom. Paragraph 29 provides that if the buyer wants extras that the vendor is not prepared to
supply or construct, then the buyer shall not arrange for any work services and/or materials to be
undertaken, etc., before the buyer’s possession date.

{15} I was told at the hearing before me that if a buyer arranged for extras through Portofine,
then the cost of those extras would be added on a statement of adjustments to the purchase price
payable on closing, If the buyer arranged for upgrades or extras direct with a supplier, then the

price thereof would not appear on the adjustments and it was up to the buyer to pay and deal with
the supplier.

[16] From the foregoing I conclude that if the contract with Valente had not been terminated
by Capaldi, the Lunaus (the on-site sales representatives of Valente) would have continued, and
have been the people the buyers would normally have contacted in relation to upgrades and
extras, and that the Lunaus would have been the persons dealing with Capaldi, at least in the
initial stages, in relation to such upgrades and extras.

[17] 1 accept the evidence of Valente, that unless a specific agreement has been reached
between the realtor and the developer in relation to a particular condominium project, providing
“that the realtor is not to get any commissions on extras, the standard and accepted practice is that
upgrades or extras which are done through the developer (as opposed to ones where a buyer
brings in an independent third party contractor) are treated as increasing the purchase price, and
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the commission is calculated on that increased price. In this development, this approach is
clearly supported by the special agreement of sale form, which specifically contemplates adding
the cost of upgrades and extras to the sale price through a statement of adjustments.

[18] Capaldi did not direcf]y contradict that evidence. Instead, in his testimony he stated the
Lunaus had not been involved in actively selling upgrades and extras, and would not have been

becduse, as it developed, he dealt with the buyers and the suppliers in relation to upgrades and
extras.

[19}  According to my notes, this topic was not raised with Gary Lunau when he testified at the
earlier trial, However Capaldi’s evidence was to some extent contradicted by his own witness,
Tim O’Neill, who testified that part of his duties involved actively encouraging buyers to
upgrade the finishes, cabinets, lighting, etc,, in the units they were buying, and to acquire extras,
and in so doing he would take them to the showrooms of suppliers and assist them in making
choices. It may be that Capaldi took care of the final bargaining on contract prices, but clearly
his own employee did a lot of the sales work.

{201 Further, and most importantly, the evidence at the earlier trial and at this hearing was that
the time to sell upgrades and extras was not while the building remained a concept, but when the
building was going up or, except for structural changes like moving walls, when the basic
construction was completed and finishing work was being started. In my view, the complete
answer to Capaldi’s argument that the Valente forces did not sell any upgrades or extras, and so
should not earn commission on them is, as I found in my previous judgment, particularly in
paragraphs 76, 77 and 78 thereof, that the Lunaus never had the expected opportunity to deal
with buyers and prospective buyers of the condo units, through to the completion of their
purchases, because they were locked out by Capaldi and his companies to “get rid of the
commissions” in breach of s. 248 of the OBCA.

[21] [ find that all of the upgrades and extras to any of the units, (except such as may be or
have been arranged directly by unit purchasers with independent contractors, who were or will
be paid direct by such purchasers), which would include all of the extras shown in two separate
lists on Exhibit 2, as well as all future costs of upgrades and extras except those specifically
excluded as above, would be included in the statement of adjustments per the agreement of
purchase and sale and become part of the purchase price of the unit, and thus are subject to
commission thereon per the terms of the exclusive listing agreement.

THE COMMISSION RATES

[22] ° The exclusive listing agreement provided for two different commission rates — 4% if sold
by “sales representatives assigned to the project”, which here would mean Mr. and Mrs. Lunau,

and 5% if sold by other “Valente” sales people or other sales people registered with outside real -

estate brokers. It was clear fitym the evidence at trial that Mr. and Mrs. Lunau had dedicated
themselves to this project, and did excellent work both in selling units, and in doing their best to
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hold together the sales they made, despite the long and unexplained delays in getting the project
started. If there had not been a falling out between Capaldi and his partners, the most reasonable
expectation would be that the Lunaus would have carried on until all of the units had been sold.
Indeed, after the break up, and despite the antipathy between Capaldi and particularly Remo
Valente, Capaldi wanted to keep the Lunaus on the job, and was trying to persuade Mr. Lunau to
change to another real estate agency but continue to work on the Portofino project. Therefore, in
my view, the rate of commission for sales in the normal course of business after the exclusive
listing agreement was unilaterally cancelled by Capaldi would be 4%.

[23] However, there was a class of sales that were not made in the ordinary course of business.
I discovered that there was a well known and often followed practice in the condominium
development trade of the developers looking to prospective coniractors and sub-trades to
“support the project” by purchasing condominiums in the proposed building. It was not clear
from the evidence whether such expectations were expected to be crystallized by signed offers
before or after construction contracts were entered into with these contractors, but it was clear
that dealings of this type had occurred in previous projects involving Valente and Capaldi, and it
was also perfectly clear that the negotiating of such agreements to purchase units would not be
handled by the regular sales staff but would have been taken care of by Remo Valente, the
partner with abundant experience in such matters. In that case, the agreed commission rate of 5%
would apply. I accept the evidence of Mr. Valente, and the argument of his counsel, that Mr.
Valente’s driving motivation for turning over land he had acquired at, in effect, cost price to the
partnership in which he had entered, was a desire to generate commissions for his real estate
business. The sales to suppliers and contractors, although perhaps entered into by the buyers for

different motivations from other buyers, nevertheless involved all of the complexities and all of
~ the steps required in conventional sales and certainly would command the commission called for
under the exclusive listing agreement.

THE DATE UPON WHICH ONE HALF OF PRE-SALE COMMISSIONS WOULD BE
PAYABLE

' [24] The exclusive listing agreement contained an agreement that with pre-sales, 50% of the
commission plus applicable taxes would be due and payable 45 days from the day “in which the
necessary pre-sales had been achieved to satisfy the condition in the Project Financing
commitment.” There is a further proviso that after the minimum pre-sales had been attained then
50% of commissions comes due and payable within 30 days of the offer becoming
unconditional, and the remaining 50% (in all cases} upon the completion of each sale. In the
evidence at trial and on this reference it was made clear that on a project like this, a developer
starts by selling a “concept” with glowing words and lovely plans and pictures, but little else,
until enough prospective buyers had been signed up, at Jow initial deposit amounts, to show
prospective lenders that the project is financially viable. These pre-sale contracts are conditional,
so if the developer cannot put together a sufficient number to satisfy prospective lenders, a
developer can call off the various deals. However if the developer gets a sufficient number of
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these offers then the developer can deciare the agreements to be unconditional, in which case the
buyers are required under their agreements to put up an additional and much larger deposit. Here,
there was no specific condition in any project financing commitment about the number of pre-
sales required. However, it is clear that by November 12, 2004 bank financing was available for
this project. On that date BMO Bank of Montreal forwarded a detailed 15-page long proposal
addressed to the developers for a loan for $26,500,000 for construction of the building. While
that proposal called for the guarantees of all four of the original partners, it is clear that after
Capaldi bought out the others, he was able to arrange the needed financing.

[25] In my view, the essence of the condition in the exclusive isting agreement re payment of
50% of commissions on pre-sales was that the project was in fact going ahead. The best evidence
of that, in my view, is the formal notice of removal of conditions by Portofino Riverside Tower
Inc. dated January 11, 2005 and signed by Capaldi as president. That was backed up by letters
sent out by Capaldi on January 11, 2005 to Gary Lunau, Rosemary Lunau, (Tabs 33 and 34 of
the plaintiff’s document book) and to presumably all other pre-sale purchasers, such as the
Colavitas, (Tab 35) in each case advising that construction of Portofino would commence in the
spring of 2005 or earlier, enclosing the formal notice of removal of conditions, requesting an
additional $17,500 deposit and inviting the recipient to a reception for all of the purchasers to be
held January 20, when the construction timetable would be provided. At that time, Valente Real
Estate certainty felt the condition had been met because on January 25 they sent out an invoice
detailing all of the 50% of commissions, saying they were due and payable by February 25,
2005. The total, including GST was $466,733.86.

[26] I accept the January 11, 2005 date as the appropriate triggering date under the exclusive

listing agreement, so 50% of the commissions would be due and payable 45 days from that date.

[27] To clarify, in relation to these one-half commission payments, and fo later one-half
commission payments becoming due and payable within 30 days of the offer becoming
unconditional, this one-half would apply to the base selling price only. The scheme re upgrades
and extras, as above explained, was to add these to the purchase price on the statement of
adjustment on closing, so the totality of commissions on such upgrades and improvements would
be added to the other one-half of commission due when the sale closed.

[28] Capaldi raised in argument that the contract provision for payment of one-half of
commissions before the deal closed should in effect be struck as legally impossible. The
argument was that bank financing was specifically for the purpose of construction of the
condominium building, and diverting money from that purpose to the unconnected purpose of
paying real estate agents in advance would be a breach of the trust provisions under the
Construction Lien Act. As Portofino had only a few hundred dollars cash, there would therefore
be no way to pay the commissions until the purchase monies were paid on ciosing. The practical
answer to that was provided by Mr. Valente, who testified that in previous deals including
Capaldi, advanced commissions had in fact been paid, and the idea of using such a clause was
picked up from a large home builder from Toronto who regularly made such advances. A hint of
how prepaid commissions could be accomplished is found in note C at page 8 of the financing
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proposal which speaks of third party financing provided by Tarion or a bonding company,

secured by a collateral second morigage fully postponed and subordinated to the banks first

mortgage. 1 reject the suggestion that financing for commission advances could not, in a practical
or legal sense, be obtained,

INTEREST ON UNPAID COMMISSIONS

[29] The initial billing by Valente Real Estate made no mention of interest. On March 23,
2005 a reminder was sent out. It contained advice that “interest is now accruing at a rate of 18%
per annum.” Capaldi never agreed to that rate nor in fact did he ever apparently acknowledge
that these partial commissions were due or that interest had been claimed.

[307  Itis clear that there is no contractual basis supporting a claim for interest on the overdue
partial commissions, or indeed on other monies found due by Capaldi in this litigation. It is also
clear that the broad powers of the court under s. 248 of the Ontario Business Corporations Act,
R.S.0. ¢c. B.16, to “make an order to rectify the matters complained of” which forms the basis of
the judgments and orders herein, is essentially an equitable jurisdiction. While the pre-judgment
interest provisions under the rules of practice is authority to add interest, at a rate set by
regulation, to a money judgment despite a lack of agreement between the parties on such interest,
the courts have fong recognized that in relation to equitable claims, the court can go further. See
Brock v. Cole et al. (1983), 40 O.R. (2d) 97 (Ont. C.A.); Bank of America Canada v. Mutual
Trust Co., [2002] 2 S.C.R. 601 (8.C.C.); and many others at the trial level.

311  Here, 1 had found that the driving force behind Capaldi’s “reorganization” of Portofino
was to “get rid of the commissions”. This oppressiveness, and in fact male fides, opens the door
to the fuil range of equitable remedies. However, as is pointed out in Hodgkinson v. Simms,
[1994] 3 S.C.R. 377 at 440, while plaintiffs are entitled to be placed in as good a position as they
would have been in had the breach not occurred, they are not entitled to be placed in a better
position.

THE INTEREST RATE

[32] Valente Real Estate Limited purported to add 18% per annum interest to its invoices.
Valente, in his evidence, attempted to support rates of this kind by indicating they were common
in dealings with real estate agents. Particularly, he indicated that his company would charge
rates like that on advances of commissions to sales people and told us the Lunaus were charged
only 12% interest, as a special favour to them, on expense they owed the real estate firm for
rental on their office, etcetera, while waiting for commissions from Portofino to come in. He
admitted to having a line of credit with the Toronto-Dominion Bank, on which his firm would be
charged prime plus one-quarter of one percent, but said the line of credit was not used, because if
it was, there would have to be monthly reporting documents filed as to receivables, etcetera, and
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he had found it preferable to simply use a credit card to pay bills even though on a couple of
occasions the balance was not paid off before the high credit card interest rate started.

'[33] Capaldi denied ever paying high interest rates. He admitted to receiving invoices

showing interest at one and a half or two per cent per month chargeable, but denied every paying

those high interest rates to creditors. The interest rate set out in the proposal of the Bank of
Montreal to Portofino was prime rate plus 0.85% per annum floating, calculated and payable
monthly in arrears. It was hinted in evidence that the final financing agreement was at a
somewhat lower interest rate.

[34} 1 conclude that the 18% per annum set out in the Valente invoices was an “in ferrorem”
rate, set out for the purpose of frightening a debtor, or at least encouraging a debtor to pay up
promptly. Here, prompt payment was not forthcoming, but we heard no evidence of Valente
Realty having to go out and borrow to cover the delay in receiving these commissions.
However, applying Hodgkinson v. Simms, supra, if Valente Realty was to be put in as good a
position as it would have been had the failure to pay the commission not occurred, it could have
simply covered the shortfall by borrowing on its line of credit with the Toronto-Dominion Bank.

[351 1 find the appropriate rate of interest to apply to ali monies due to Valente Realty from
Capaldi to be the Toronto-Dominion Bank prime rate from time to time plus one half of one per
cent, to be calculated at the time of each change in the prime rate, and at the time of any payment
on the debt, with annual rests when all accruing and unpaid interest would be added to the
principle, with interest thereafter to be calculated on the new principle amount. Such interest
shall commence 45 days after January 11, 2005 on the initial one half of the commissions on the
original pre-sales, and from the due dates of all other commissions, whether initial or final.

THE FUTURE SELLING PRICE OF UNSOLD CONDOS

[36] My information was that the condominium building contained 123 units, and as of
January 29, 2008 there were some 50 units still unsold. The best evidence of the state of things
on January 29, 2008 is Exhibit Two on the reference, a comprehensive accounting of all the units
showing those that are available for sale, some that were leased by Portofino, the ones that had
closed, and also five units listed for sale on the MLS, 25 more available for sale but not listed on
MLS, 12 units expected to close by the end of February, and a further 19 units described as either
“troubled transactions” or as “not expected to close.”

[37] The exercise of attempting to determine potential selling prices in the future is not to
come up with individual prices for each unit, but rather to arrive at one bulk figure upon which a
single total commission figure could be calculated.

[38]  On my understanding, the majority of the floors in this building have ten units on ea__ch
floor. The first and second floor have considerably fewer units, to allow for amenities for the
building. The ninth, tenth and eleventh floor have eight, presumably larger, units each. The
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twelfth, thirteenth and fourteenth floor have six units each, and the fifteenth and sixteenth floor
have five units each. I further presume that while for example unit 1604 would have a similar
square footage and layout to unit 1504, and that the same would likely apply to say unit 310 as
compared with unit 810, nevertheless, all other things being equal, the higher units would
command a better price than the lower units, simply because a large attraction of the building is
the panoramic views of the Detroit River and of the City of Detroit. ! further understand, that
while the developer would attempt to maintain a price structure, nevertheless there would be
some individual bargaining that would enter into the prices of at least some of the units, and
further that Capaldi introduced a ten per cent price increase in 2005 and another ten per cent in

2006. Further, most of the sold units included extras. These range anywhere from $1,000.00 or

so to several of $90,000.00 or more,

[39] I heard evidence from Margot Stevenson who is a market analyst for CM.H.C., with
some 20 years experience, particularly in the Windsor area market. She recognizes that in the
Windsor area there is a very definite slow down in the local economy, acerbated as far as this
development is concerned by the rise in the Canadian dollar as against the U.S. dollar and

security induced backups at the Tunnel and Bridge, because originally a number of buyers in this .

development were Americans. However, in her view, because these are high end units, of which

only a limited number are available in the Windsor area, mainly in the Portofino development, -

she does not expect the economic and other problems to press the price of the units down by
more than say one per cent. For that reason, | feel the past history could provide a generally
accurate guide for the future, and so for units that had been sold but now are not expected to
close, I would use the old price as the best indicator of the expected new price on a resale of the
unit. On the 30 units shown as listed for sale or available for sale but not listed, in my view the
asking price would be the best guide. These would be figures which Capaldi testified would be
reasonable prices, and would be amounts arrived at on the basis of a general pricing scheme for
all of the units in the building. In view of Ms. Stevenson’s evidence of the prices of these high
end units holding up, | see no reason for reducing those figures.

- [40]  In addition to the base price, as | have noted, most of the sold units included extras. The
number for extras on units sold, according to Exhibit Number Two, was $1,313,607.73. My
view is that that figure should be divided by the number of units sold to give an average cost for
extras per unit, and then that average figure be multiplied by the number of unsold units and the
result added to the lump sum selling price.

41]  The commission to be applied to that lump sum figure would be 4%. If Valente Realty
had not been put out of the project, all of these future sales would have been handled by the
Valente sales people assigned to the project at the 4% rate under the exclusive listing agreement,
I understand that all of the special supplier deals have now been formalized by written offers so
would not form part of the future sales.

[42] I appreciate that in some, if not most, of the “troubled transactions” or “deals not
expected to close” a 50% of commission figure has already been calculated as payable to the
Plaintiff that was earned and due for attracting the original sale and services in trying to hold it
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together. That portion of commission would presumably be payable out of forfeited deposits if
the deal did not close. A resale would of course be a completely new transaction, and per the
exclusive listing agreement would bea new transaction handled by the Valente agents on site.

[43]  In addition to sales, | was advised that some four of these units were leased out. The
evidence 1 heard was it was likely in the remaining sales another four or so would result later in
leases and the evidence was that the realtors on site would be the persons most likely to handle
finding and negotiating with prospective tenants. The evidence was that on a one year lease the
commission would be a month’s rent which would be in the neighborhood of $2,000.00. 1
appreciate that this evidence is pretty vague and not backed up with any solid documentation, but
on the other hand there is no evidence to the contrary. I accordingly accept that evidence
especially since I see on Exhibit Number Two reference in at jeast two places to units being
leased. I would award $16,000.00 as commissions on the leasing of eight units.

THE APPROPRIATE DATE OR DATES OF ANTICIPATED SALES

[44]  There was a divergency of views on how long it would take to sell off the remaining units
in this development. Valente was quite sure that if the project was marketed aggressively all the
remaining units could be sold within two years. Capaldi, looking to current local conditions and
the withering away of sales over the last three years, felt it would take a further five or six years
to completely sell out the development. In view of that divergence, I much prefer the evidence
of Ms. Stevenson, the market analyst for C.M.H.C. who has had many years of experience in
forecasting such things. Her evidence.was that in 2005, in her view it would have taken 12to 18
months to sell out the units in the project. In 2006 she had stretched out that estimate to 18 to 24
months. In Januvary of 2008, in her view, six to 12 months should be added to that because of the
slowdown in the economy. The midpoint in her original estimate would have been 21 months,
and the midpoint in her later adjustment would be nine months, totaling 30 months or two and a
half years. 1 have no evidence before me to indicate that there would be more sales at the
beginning or towards the end of that two and a half year period, so I have to assume that the sales
process would continue evenly over that time, If $0, a convenient way to get an average for the
purpose of doing a present value calculation on the lump sum would be to take the midpoint of

the two and a half years or one and three-quarter years, then arithmetically treating all sales as
occurring at that point. :

PRESENT VALUE CALCULATIONS

- [45]  Mr. Morga filed, at Tab 13 in his Exhibit Brief on the Reference, an opinion letter dated

January 25, 2008, from Dilks Jeffrey & Associates Inc., consulting actuaries. This firm, located -

in Londen, Ontario, is well known in the Southwest Region. As indicated in the C.V. of Mr.
Jeffrey annexed, he and the reports of his firm have been accepted as expert evidence in
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numerous trials. There was no objection raised to his report or to the conclusions he set forth in
st

[46] Mr. Jeffrey did present value calculations based upon sales as of January 23, 2008 on
government treasury bills and bonds, came up with an interest discount rate of 3.37%, and
calculated the present value of $1,000.00 payable one year from January 28, 2008 at $967.00, at
two years out at $936.00 and at three years at $905.00. Extrapolating to produce a number for
one and three quarter years in the future, | arrive at $943.75 as the present value of the $1,000.00
payable one and three-quarter years after January 28, 2008. Subject to my arithmetic being
corrected, I find that the commission figure calculated against the lump sum of the future sales
be discounted by the figure of .94375.

ANCILLARY SALES

[47] At the trial in this matter, there was some evidence from Valente and Gary Lunau that
Valente Realty could anticipate, in connection with the sale of condo units, being asked to sell
the homes of these buyers. From the evidence I then had, 1 made a finding in paragraph 94 of
my decision, that the chance of Valente Realty getting to handle sales for buyers of Portofino
condos would be 20%. For purposes of this reference, detailed information has been gathered
and was presented in Tab 9 of Exhibit One on the reference, an exhibit brief of the plaintiff. This
shows the resales of buyers homes, both of Portofino units that closed as of September 12, 2007
and of further units that had been sold but not closed as of that date, These lists, on my count,
show of the 63 units sold, 16 of the buyers were selling their previous homes. Interesting, five of
them listed with Valente Realty. There is an additional list of troubled deals, showing 12 buyers,
two of whom listed previous homes and one of those actually sold. 1 find Tabs 10 and 11 in that
same exhibit book supportive of the argument that the on-site realtors would get ancillary deals,
as-oait of 14 unit holders that wanted to lease their condos, all but one listed with Pedlar and out
of 15 unit holders trying to re-sell units, no one listed with anyone but Pedlar.

[48] Of the 63 condo sales listed at Tab 9, I would conclude that, as Valente Realty already
had six of the 16 resales, it should be credited with seven more to bring their share of the resales
up to the 20% 1 had anticipated if Valente Realty had not been removed from the scene. I see,
from that list, there are at least two of what I assume are small condos (listings under
$100,000.00) and perhaps two others (listed under $200,000.00) two of which had not sold, with
the other two bringing down the average sale price. For the seven sales | would attribute to
Valente Realty, | would use a rough average selling price of $250,000.00 and a commission of
5%, yielding a commission figure of $87,500.00. In connection with the remaining unsold condo
units, | would continue my finding that 20% of future buyers would list existing homes for resale
with Valente Realty and again use an average price of $250,000.00 and a commission of 5%,

with again all of the sales being treated as lumped 1 3/4 years after January 28, 2008 so that the
commissions would be discounted by 94375, -
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CONDO RESALES

[49]  Tab 12 of the exhibit brief shows 15 condo units being listed for resale by the buyers, all
of whom listed with Pedlar. A number of these listings have expired, and apparently none of
them resulted in a sale, The issue of commissions on resales was not specifically raised before
me, and I do not recall any evidence on that subject, except for some concern being expressed by
Capaidi of resales conflicting with, and limiting the prices, on original sales in the project. 1am
therefore not making any findings on that subject.

CONCLUSIONS

{50] 1leave it to counsel to do the arithmetic and put doilar amounts on the conclusions | have
reached. If there is any difficulty between counsel in settling on the numbers, I may be spoken

to. I expect that even without difficulties, I will be called upon to approve or sign the draft
judgment.

{511 I have not dealt with the form and terms of the $2,000,000.00 security ordered in my

- previous judgment, because that was not raised on the reference, leading me to assume that in
some way it had been dealt with.

[52] If counsel cannot agree on costs, written submissions can be made to me, within 30 days.

[53] If there are remaining issues, on which I have not made a finding, or difficulties with the
calculations or wordings contained in this decision, I would ask counsel to contact me.

John H. Brookenshire

Justice

Released: May 13th, 2008
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REASONS FOR JUDGMENT OF THE HONOURABLE
MR. JUSTICE WITTMANN

Introduction

[1] The Companies’ Creditors Arrangement Act, R.S A, 1985, ¢. C-36, as amended
(“CCAA™), permits the compromise and resolution of claims of creditors against an insolvent
corporation. In this appeal, as part of the ongoing resolution of the insolvency of Blue Range
Resources Corporation (“Blue Range™), this Court has been asked 1o state the applicable criteria

in considering whether to allow late claimants to file claims after a stipulated date in an order
(“claims bar order™).

[2] In his decision below, the chambers judge determined that in the circumstances of this
case it was appropriate to allow the respondents (“late claimants™) to file their claims thus
entitling them to participate in the CCAA4 distribution.

Facts

[3]  Blue Range sought and received court protection from its creditors under the CCAA on
March 2, 1999. The claims procedure established by PriceWaterhouse Coopers Inc. (“the
Monitor™), and approved by the court in a claims bar order, fixed a date of May 7, 1999 at 5:00
p.m. by which ali claims were to be filed. Due to difficulties in obtaining the appropriate records,
the date was extended in a second order to June 15, 1999 at 5:00 p.m., for the joint venture
partners. The relevant orders stated that claims not proven in accordance with the set procedures:
“shall be deemed forever barred” (A.B.P.01, A.B.P.06). Under this procedure $270,000,000 in
‘claims were filed. ‘

[4] The respondent creditors in this appeal fall into two categories: first, those who did not
file their Notices of Claim before the relevant dates in the claims bar orders, and second, those
who filed their initial claims in time but sought to amend their claims after the relevant dates. All
of these creditors applied to the chambers judge for relief from the restriction of the date in the
claims bar orders and to have their late or amended claims accepied for consideration by the
Monitor.

[5] The chambers judge aliowed the late and amended claims to be filed. The appellants,
Enron Capital Corp. (“Enron”) and the Creditor’s Committee, seek to have that decision
overturned. 1 granted leave to appeal on January 14, 2000 on the following question:

What criteria in the circumstances of these cases should the Court use to
exercise its discretion in deciding whether to allow late claimants to file
claims which, if proven, may be recognized, notwithstanding a previous
claims bar order containing a claims bar date which would otherwise bar
the claim of the late claimants, and applying the criteria to each case, what
is the result? (A.B.928).
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Judgment Below ,

[6] The chambers judge found that the applicable section of the CCAA, s. 12(2)(iii) did not
mandate a claims procedure. He stated that preserving certainty in the CCAA4 process was not a
sufficient reason to deny the late claimants a second chance. In his view, taking a strict reading
of the claims bar orders would have the effect of denying creditors, who have a logical
explanation for their non- compliance with the order, any recovery. While the chambers judge
noted that compromise is required by creditors in a CCAA proceeding, he did not think 1t fair
that these late claimants be required to compromise 100 per cent of their legitimate claims. In
addition, the chambers judge was of the view that process required flexibility and should avoid
pitting creditors against one another.

[71  Having decided that flexibility in the process was required, the chambers judge then
considered an appropriate test for allowing the filing of late claims. Although encouraged by the
appellants to adopt an approach similar to that contained in the United States Bankruptcy Code,
Federal Rules of Bankrupicy Procedure, for Chapter 11 Reorganization Cases, (“U.S.
Bankruptcy Rules™) the chambers judge chose to incorporate the test in place under the
Bankruptcy and Insolvency Act R.S.C. 1985 c. B-3 (“BIA™). Specifically; he found that because
the situation of Blue Range was essentially a liquidation, the approach used in the BI4 was
appropriate. Under the BIA, late claims are permitted under almost any circumstance provided
no injustice is done to other creditors. A late filing creditor under the BL4 may only share in
undistributed assets. Therefore, the chambers judge found that the creditors should be allowed to
file late claims, or to amend existing claims late.

Standard of Review :

[81 It has been recently held by this court that decisions of a CCAA supervising judge should
only be interfered with in clear cases, Deference to a CCAA supervising judge is generally
appropriate where the questions before the court deal with management issues and are of
necessity matters which must be decided quickly. This issue was addressed by Macfarlane, J.A.
in Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C.C.A.) (cited with
approval by Hunt, J.A. in Luscar Ltd. v. Smoky River Coal Ltd., [1999] AJ. No. 676 (C.A.)) as
follows at 272:

..I am of the view that this court should exercise its powers sparingly
when it is asked to intervene with respect to questions which arise under
the CCAA. The process of management which the Act has assigned to the
trial court is an ongoing one. In this case a number of orders have been
made...

Orders depend on a careful and delicate balancing of a variety of interests
and of problems. In that context appellate proceedings may well upset the
balance, and delay or frustrate the process under the CCAA.
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The chambers judge was exercising his discretion under the CCAA in granting an extension of
the claims bar dates. However, the criteria upon which that discretion is {o be exercised is a
matter of legal principle, and therefore on that issue, the standard of review is correctness.

Analysis
[9] As a preliminary matter I wish to comment on the nature of the order granted and the
notices sent out to the individual creditors. The order dated April 6, 1999 stated in paragraph 2:

Claims not proven in accordance with the procedures set out in Schedules
“A” and “B” shall be deemed forever barred and may not thereafter be
advanced as against Blue Range in Canada or elsewhere. (A.B.P.01)

The first page of Schedule “A” stated n part:

A Claims’ Bar Date of 5:00 p.m: Calgary time on May 7, 1999 has been
set by the Alberta Court of Queen’s Bench. All claims received by the
monitor or postmarked after the Claims’ Bar Date will be forever

extinguished. barred and will not participate in any voting or distributions
" inthe CCAA proceedings.

[Emphasis added] (A.B.P.03).

The language used in Schedule “A” goes beyond the text of the order. Although it may not be of
practical significance, barring the right of a claimant to a remedy is fundamentally different from
erasing the debt. The court under the CCA4 has powers to compromise and determine, but only
in accordance with the process prescribed in the statute.

[107 It was urged before the court in oral argument by counsel for the appeliants that the
purpose of the wording of the claims bar orders was to “smoke out” the credifors. I am dubious
that the severe wording of the claims bar orders is effective to “smoke out” the creditor who may
otherwise lie dormant. The objective of making certain that all legitimate creditors come forward
on a timely basis has to be balanced against the integrity and respect for the court process and its
- orders. Courts should not make orders that are not intended to be enforced in accordance with
their terms. All counsel conceded that the court had authority to allow late filing of claims, and
that it was merely a matter of what criteria the court should use in exercising that power. It
necessarily follows that a claims bar order and its schedule should not purport to “forever bar” a
claim without a saving provision. That saving provision could be simply worded with a proviso
such as “without leave of the court”, which appears to be not only what was contemplated, but
what in fact occurred here.

“The Appropriate Criteria
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[11] The appellants advocated the adoption of the criteria under the U.S. Bankrupicy Rules,
Chapter 11, while the respondents favoured either the application of the tests under the BI4 or
some blending of the two standards.

[12]  Rule 9006 of the U.S. Bankruptcy Rules deals with the extension of time in these
circumstances. The relevant portion of the Rule states:

9006 (b){1) ... when an act is required or allowed to be done at or within
a specified period by these rules or by a notice given thereunder or by
order of court, the court for cause shown may at any time in its discretion
(1) with or without motion or notice order the period enlarged if the
request is made before the expiration of the period originally prescribed or
as extended by a previous order or (2) on motion made after the expiration
of the specified period permit the act to be done where the failure to act
was the result of excusable neglect.

The key phrase in this section is “excusable neglect”. In Pioneer Investment Services Company -

v. Brunswick Associates v. Brunswick Associates Limited Partnership et al. 507 U.S, 380, 113
S.Ct. 1489 (1993) the U.S. Supreme Court dealt with the interpretation of this phrase. In
Pioneer, the creditor’s attorney, due to disruptions in his legal practice and confusion over the
form of notice, failed to file a Notice of Claim in time. The U.S. Supreme Court noted that
excusable neglect may extend to “inadvertent delays” (at pg 391) and went on to identify the

relevant considerations when determining whether or not a delay is excusable. The Court said at
395:

Because Congress has provided no other guideposts for determining what
sorts of neglect will be considered “excusable”, we conclude that the
determination is at bottom an equitable one, taking account of all relevant
circumstances surrounding the party’s omission. These include, as the
Court of Appeals found, the danger of prejudice to the debtor, the length
of the delay and its potential impact on judicial proceedings, the reason for
the delay, including whether it was within the reasonable control of the
movant, and whether the movant acted in good faith.

The American authorities also seem to reflect that the burden of meeting all of these elements,
including showing the absence of prejudice, lies with the party seeking to file the late claim: e.g.
In re Specialty Equipment Companies Inc., 159 B.R. 236 (1993).

[13] The Canadian approach under the BIA4 has been somewhat different. Canadian courts

have been willing to allow the filing of late or amended claims under the BIA when the claims
“are delayed due to inadvertence, (which would include negligence or neglect), or incomplete

information being available to the creditors, see: Re Mount Jamie Mines (Quebec) Ltd. (1980),
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110 D.L.R. (3") 80 (Ont. S.C.). The Canadian standard under the BI4 is, therefore, less arduous
than that applied under the U.S. Bankruptcy Rules.

[14] 1 accept that some guidance can be gained from the BIA approach to these types of cases
but I find that some concerns remain. An inadvertence standard by itself might imply that there
need be almost no explanation whatever for the failure to file a claim in time. In my view
inadvertence could be an appropriate element of the standard if parties are able to show, in
addition, that they acted in good faith and were not simply trying to delay or avoid participation
in CCAA proceedings. But I also take some guidance from the U.S. Bankrupicy Rules standard
because I agree that the length of delay and the potential prejudice to other parties must be
considered. To this extent, I accept a blended approach, taking into consideration both the BIA
and U.S. Bankruptcy Rules approaches, bolstered by the application of some of the concepts
inekuded in other areas, such as late reporting in insurance claims, and delay in the prosecution of
a civil action. :

[15] * In Lindsay v. Transtec Canada Ltd. (1994), 28 C.B.R. (3d) 110 (B.C.S.C.), the applicant
was an unsecured. creditor of Alberta Pacific Terminals Ltd. (*APCL”). Transtec Canada Ltd.
was indebted to the applicant and APCL had guaranteed the obligation. APCL sought protection
under the CCA4A4. Through oversight, the applicant Lindsay was not sent the relevant CCAA
materials by APCL and was not included in the CCAA proceedings. He did not, therefore, have
the opportunity to vote on the plan of arrangement. It is clear, however, that Lindsay at some
point during the CCAA proceedings became aware of them, and at various stages had his lawyers
contact APCL’s lawyers to inquire about the process. Despite this knowledge he did not pursue
the matter. Lindsay then came to the court seeking permission to sue APCL as a guarantor,

potentially recovering considerably more than those creditors who participated in the CCA4A
process.

[16]  After reviewing all of the facts, Huddart, J. found that “Lindsay (or solicitors on his
behalf) made considered, deliberate, decisions not to notify Alberta-Pacific of his claim until
after the approval order and then not until after the closing of the share purchase agreement”
(para 19). She then went on to conclude that Lindsay preferred not to participate in the CCAA
process and chose to take his chances later on.

[17]  In deciding how to exercise her discretion, Huddart, J. applied the following factors: “the
extent of the creditor’s actual knowledge and understanding of the proceedings; the economic
effect on the creditor and debtor company; fairmess to other creditors; the scheme and purpose of
the CCAA and the terms of the plan” (para 56). On these criteria, Huddart, J. found that it would
not be equitable to allow Lindsay to pursue a claim as he was well aware of what was going on
in the CCAA proceedings, chose not to participate, and his late action would cause serious
prejudice both to the debtor company and to the other creditors.
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[18]  While Lindsay is clearly distinguishable on its facts from the within appeal, the case does
highlight the issues of the conduct of the late claimants and the potential prejudice to other
creditors and the debtor. Lindsay was the classic creditor “lying in the weeds”, waiting for the
appropriate moment to pounce. He did not act in good faith and his conduct was potentially
prejudicial to other creditors and the debtor company. By avoiding the CCAA proceedings,
Lindsay was attempting to gain an advantage not availabie to other creditors.

[19]  There is furtiier support for a blended approach in several other areas of the law where
courts have had to deal with the impact of delays and late filings. In particular, | have considered

the courts’ treatment of delays in the prosecution of actions and the late filing of notices of elaim
to insurers.

[20}  InLethbridge Motors Co. v. American Motors (Can.) Lid. (1987), 53 Alta. LR, (2d)
326 (C.A.) the court had to decide whether or not to allow an action to continue where no steps
had been taken by the plaintiff for five years. In deciding that the action could continue,
Laycraft, C.J.A. relied on the following test from the English Court of Appeal in Allen v. Sir
Alfred McAlpine & Sons Ltd. [1968] 1 All ER. 543 where Salmon L.J. said at 561:

In order for the application to succeed the defendant must show:

(1) that there has been inordinate delay. It would be highly undesirable and
indeed impossible to attempt to lay down a tariff - so many years or more
on one side of the line and a lesser period on the other. What is or is not
inordinate delay must depend on the facts of each particular case. These
vary infinitely from case to case, but it should not be too difficult to
recognise inordinate delay when it occurs.

(ii) that this inordinate delay is inexcusable, As a rule, until a credible
excuse is made out, the natural inference would be that it is inexcusable.

(ii1) that the defendants are likely to be seriously prejudiced by the delay.
This may be prejudice at the trial of issues between themselves and the
plaintiff, or between each other, or between themselves and the third
parties. In addition to any inference that may properly be drawn from the
delay itself, prejudice can sometimes be directly proved. As a rule, the

~ longer the delay, the greater the likelihood of serious prejudice at the trial.

Relying on this test, as well as additional refinements, the Court found that the fundamental rule
was that it was “necessary for a defendant to show serious prejudice before the court will

exercise its jurisdiction to strike out an action for want of prosecution” (at pg. 331). The onus of
showing serious prejudice has now been substantially altered as the result of amendments o the
Alberta Rules of Court in 1994. Rule 244(4) now states that proof of inordinate and inexcusable
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delay constitutes prima facie evidence of serious prejudice: Kuziw v. Kucheran Estate, 2000
ABCA 226 (Online: Alberta Courts). '

[21] Similar questions can arise in an insurance context where an insured is required to file a
proof of loss or other notice of claim within a certain time period under a contract of insurance.
For example, s. 205 of the Insurance Act R.S.A. 1980, ¢. -5 states:

205 [wlhere there has been imperfect compliance with a statutory
condition as to the proof of loss to be given by the insured or other matter
or thing required to by done or omitted by the insured with respect to the
loss and the consequent forfeiture or avoidance of the insurance in whole
or in part and the Court considers it inequitable that the insurance should
be forfeited or avoided on that ground, the Court may relieve against
forfeiture or avoidance on such terms as it considers just.

[22]  Similar wording is also found in ss. 211 and 385 of the Insurance Act and similar
legislation exists throughout the common law provinces.

[23] When deciding whether to grant relief from forfeiture in an insurance context the Alberta
courts have generally adopled a two part test, see: Hogan v. Kolisnyk (1983), 25 Alta L.R. (2d)
17 (Q.B.). In Hogan the court found it appropriate to look first at the conduct of the insured to
determine whether the insured is guilty of fraud or wilful misconduct. Second, the court
considered whether the insurer had been seriously prejudiced by the imperfect compliance with
the statutory provision (at 35). The “noncomplying” party can show that there was no prejudice
by showing that the innocent party had actual knowledge of the events in question and was
thereby able to investigate the situation.

{24}  Considering whether the insurer has suffered any prejudice, the court in Hogan quoted
from a decision of Stevenson, D.C.JI. in Schoeler (W.) Trucking Ltd. v. Market Ins. Co. of Can.
(1980}, 9 Alta L.R. (2d) 232 at 237 where Stevenson, D.C.J. said “[t]he root of the question is .
whether or not it (the insurer) would have acted any differently if it had been given notice of the
loss when it should have been given notice”. In 312630 British Columbia Lid. v. Alta. Surety
Co. (1995), 10 B.C.L.R. (3d) 84 (C.A) the B.C. Court of Appeal set out a more recent
formulation of the test, namely whether the insurer by reason of the late notice had lost a realistic
opportunity to do anything that if might otherwise have done. ‘

[25]  These authorities arise in a clearly different context from that which I am dealing with in
this case, but they demonstrate that there is a somewhat consistent approach in a variety of areas

of the law when dealing with the impact of late notice or delays in particular processes.

[26]  Therefore, the appropriate criteria to apply to the late claimants is as follows:
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1. Was the delay caused by inadvertence and if so, did the claimant act in good faith?

2. What is the effect of permitting the claim in terms of the existence and impact of any
relevant prejudice caused by the delay?

3. If relevant prejudice is found can it be alleviated by attaching appropriaté conditions
to an order permitting late filing? :

4. If relevant prejudice is found which cannot be alleviated, are there any other
considerations which may nonetheless warrant an order permitting late filing?

[27]  Inthe context of the criteria, “inadvertent” includes carelessness, negligence, accident,
and is unintentional. I will deal with the conduct of each of the respondents in turn below and
then turn to a discussion of potential prejudice suffered by the appellants.

National-Oilwell Canada Ltd. {“Natlonal”)

[28] National, and National as the successor in interest to Dosco Supply, a division of
Westburne Industrial Enterprises Ltd. (“Dosco”) indicate that their claims were filed late due to
the unexpected illness and resulting lengthy absence of their credit manager who was in charge
of the Blue Range accounts receivable. National submitted the National and Dosco notices of
claims on June 7, 1999 (AB V, pgs 538 and 542). National’s claim is $58,211.00 and Dosco’s
claim is $390,369.13. National and Dosco clearly acted in good faith and provided the Notices
of Claim as soon as the relevant personnel became aware of the situation.

Campbell’s Industrial Supply Ltd. (“Campbell’s”)

[29]  Campbell’s initial claim in the amount of $14,595.22 was filed prior o the date in the
relevant claims bar order. Campbell’s then amended its claim on June 25, 1999 and again on July
8, 1999 to $23,318.88. The claim was amended after the relevant date as a result of a
representative from Blue Range informing Campbell’s that its claim should include invoices sent
to Trans Canada Midstream, Berkley Petroleum, Big Bear Exploration and Blue Range
Resources Corporation (A.B. 495-496). In addition, there appears to have been some delay due
to the Notices of Claim not being sent to the correct Campbell’s office. Campbell’s acted in good
faith throughout and it is in fact arguable that any delay in the proper filing of its claims was
actually due to errors on the part of Blue Range rather than its own doing.

TransAlta Utilities Corporation (“TransAlta”)

[30]  TransAlta did not comply with the dates in the claims bar orders. It contends that it did
not receive the claims package prior to the relevant dates, It is apparent from the evidence that
the claims package was sent to TransAlta at its accounts receivable office, rather than the
registered office for service (A.B.432-434), TransAlta was permitted to file its total claim of
$120,731.00 by order of the chambers judge dated September 7, 1999. There is no evidence that
TransAlta was attempting to circumvent the CCAA process. On the contrary, as soon as the
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appropriate personnel became aware of the situation, TransAlta fook the necessary steﬁas to have
its Notice of Claim filed. :

.Petro-Canada Oil and Gas (“PCOG”) . ‘
[31] PCOG filed extensive claims material with the Monitor prior to the relevant dates
showing several unsecured claims. The Moritor’s draft third interim report indicated that four of
PCOG’s claims should properly have been classified as secured. The mistake by PCOG was the
result of a misapprehension of how operator’s liens functioned under the CAPL Operating
Procedures incorporated into the contracts giving rise to the claims. PCOG then sought to amend
its claims and have them changed from unsecured to secured status (A.B. 554), on July 7, 1999,
The change in status would result in claims of $137,981.30 being amended from unsecured to
secured. There was no lack of good faith.

Barrington Petroleum Ltd. (“Barrington”)

[32] Barrington was acquired by Sunoma Energy Corp (“Sunoma™) in about September, 1998.
An affidavit filed by Sunoma’s controller indicates that the financial records of Barrington were
found to have been in complete disarray, Barrington’s initial Notice of Claim in the amount of
$223,940.06 was submitted prior to the relevant date. Barrington received a Notice of Dispute of
Claim which approved the claim to the extent of $57,809.37, but disputed the remainder. On
reviewing the issue, Barrington’s controlier determined that Blue Range was correct, but at the
same time she identified additional invoices of which she had been unaware (A.B.549-551). On

. discovering the additional invoices, Barrington then submitted an amended Notice of Claim on

- July 22, 1999 and an objection to the Notice of Dispute of Claim. Barrington acted in good faith.

Rigel Oil & Gas Ltd. (“Rigel”) :

{33]  The full amount of Rigel’s Notice of Claim was $146,429.68. This Claim was filed prior
to the relevant date and the amount was approved by Blue Range. After the relevant date, on
August 12, 1999, Rigel moved to amend and to allege that, despite Blue Range’s claims to the
contrary, its claim was secured, rather than unsecured. The only issue for Rigel on appeal is if

-~ their claim is properly secured can it be accepted because it was not ¢laimed as secured until
August 12, 1999,

Halliburton Group Canada Inc. (“Haliburton”)

[34]  Halliburton was in the process of attempting to collect on accounts receivable owed by
Big Bear Exploration Ltd. through May and June, 1999, They subsequently became aware, after
the relevant date, that a claim in the amount of $11,309.90 was in fact against Blue Range, and
should properly have been filed as a Notice of Claim in the CCAA proceedings (A.B. 497-499).
On making this discovery, Halliburton wrote to the Monitor on July 14, and July 26, 1999
requesting that its claim be included in the CCAA proceeding. The Monitor disputed this claim
as having been filed too late (A.B. 498). It appears that Halliburton acted in good faith,

Founders Energy Ltd. (“Founders”)
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[35]  Founders filed its claim prior to the relevant date, but, due to an oversight, claimed as an
unsecured rather than a secured creditor. After filing its initial Notice of Claim, Founders
received a Notice of Dispute from Blue Range. Within the 15 day appeal period, but outside the
claims bar date, Founders then filed an amended Notice of Claim claiming a secured interest in
the sum of $365,472.39, on July 26, 1999,

Prejudice

[36]  The timing of these proceedings is a kéy element in determining whether any prejudice
will be suffered by either the debtor corporation or other creditors if the late and late amended
claims are allowed. The total of all late and amended claims of the late claimants, secured and
unsecured, is approximately $1,175,000. As set out above, in the initial claims bar order, the
relevant date was 5:00 p.m. May 7, 1999. This date was extended for joint venture partners to
5:00 p.m. on June 15, 1999. The Plan of Arrangement, sponsored by Canadian Natural
Resources Ltd. (“CNRL”), was voted on and passed on July 23, 1999. Status as a creditor, the
classification as secured or unsecured, and the amount of a creditor’s claim, are relevant o
voting: 5.6 CCAA4.

[37]  Enron and the Creditor’s Committee claim that they would be prejudiced if the late
claims were allowed because, had they known late claims might be permitted without rigorous
criteria for allowance, they might have voted differently on the Plan of Arrangement. Enron in

- particular submits that it would have voted against the CNRL Plan of Arrangement, thus
effectively vetoing the plan, if it had known that late claims would be allowed. This bald
assertion after the fact was not sufficient to compel the chambers judge to find this would in fact
have been Enron’s response. Nowhere else in the evidence is there any indication that late
claimants being allowed would have impacted the voting on the different proposed Plans of
Arrangement. In addition, materiality is relevant to the issue of prejudice. The relationship of
$1,175,000 (which is the total of late claims) to $270,000,000 (which is the total of claims filed
within time) is .435 per cent. :

[38]  Also, the contrary is indicated in the Third Interim Report of the Monitor where it is
shown in Schedule D-1 (A.B.269) that $2 million was held as an estimate of unsecured disputed
claims. Therefore, when considering which Plan of Arrangement to vote for, Enron, and all of
the creditors, would have been aware that $2 million could still be legitimately allowed as
unsecured claims, and would have been able to assess that potential effect on the amount
available for distribution.

[39]  Further, the late claimants were well known to the Monitor and all of the other creditors.

The evidence discloses that officials at Enron received an e-mail from the Monitor on May 18,
1999 indicating that there were several creditors who had filed late, after the first deadline of
May 7, and the Monitor thought that even though they were late the court would likely allow
them (A.B.1040). Finally, all of the late claimants were on the distribution list as having
potential claims. (A.B. 9-148). It cannot be said that these late claimants were lying in the weeds
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waiting to pounce. On the contrary, all parties were fully aware of who had potential claims,
especially Enron and the Creditors Committee.

[40] Ina CCAA context, as in a BI4 context, the fact that Enron and the other Creditors will
receive less money if late and late amended claims are allowed is not prejudice relevant to this
criterion. Re-organization under the CCAA involves compromise. Allowing all legitimate
creditors to share in the available proceeds is an integral part of the process. A reduction in that
share can not be characterized as prejudice: Re Cohen (1956), 36 C.B.R. 21 (Alta. C.A.) at 30-
31. Further, T am in agreement with the test for prejudice used by the British Columbia Court of
Appeal in 312630 British Columbia Ltd. 1t is: did the creditor(s) by reason of the late filings
lose a realistic opportunity to do anything that they otherwise might have done? Enron and the
other creditors were fully informed about the potential for late claims being permitted, and were
specifically aware of the existence of the late claimants as creditors. I find, therefore, that Enron
and the Creditors will not suffer any relevant prejudice should the late claims be permitted.

Summary of Criteria
[41]  In considering claims filed or amended after a claims bar date in a claims bar order, a
CCAA supervising judge should proceed as follows:

1. Was the delay caused by inadvertence and if so, did the claimant act in good faith?

2. What is the effect of permitting the claim in terms of the existence and impact of any
relevant prejudice caused by the delay?

3. If relevant prejudice is found can it be alleviated by attaching appropriate conditions
to an order permitting late filing?

4. If relevant prejudice is found which cannot be alleviated, are there any other
considerations which may nonetheless warrant an order permitting late filing?

Conclusion

[42]  Applying the criteria established, I find that the.conclusion reached by the chambers
judge ought not to be disturbed, and the late claims filed by the respondents should be permitted
under the CCAA proceedings. The appeal is dismissed.

APPEAL HEARD on June 15, 2000

REASONS FILED at Calgary, Alberta,
this 24" day of October, 2000
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WITTMANN J.A.

RUSSELL J.A.

SULATYCKY J.A.
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[1}  Cow Harbour Construction Ltd. (“Cow Harbour™) sought relief under the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"™). By an order dated April 7, 2010, as
amended by further order dated July 6, 2010 (collectively, the "Initial Order"), this Court granted
Cow Harbour the relief it was seeking. The Initial Order appointed Deloitte & Touche Inc. as
monitor with respect to those proceedings (the "Monitor").

(2] Matthews Equipment Limited, Operatmg as Hertz Equipment Rental ("Hertz") is one of
Cow Harbour’s creditors. Hertz has applied to this Court seeking an order granting it leave to file
a proof of claim in a critical suppliers’ claims process that this Court established by way of court
order, Hertz missed the court-ordered deadline for filing its proof of claim.

(3] PricewaterhouseCoopers Inc., in its capacity as Cow Harbour’s cour‘c -appointed receiver,
along with other creditors, oppose Hertz s application.,

IL. . Facts

[4] The Initial Order imposed a stay of proceedings on all of Cow Harbour’s creditors.
Specift ca]‘ly, the Initial Order prohibited creditors, defined by the Initial Order to be "Critical
Suppliers," from filing builders’ liens against lands on which Cow Harbour did work or furnished
~materials in respect of improvements. Were it not for the Initial Order, these Critical Suppliers
would have been entitled to file valid and enforceable builders' liens. To protect the Critical

Suppliers’ claims, the Initial Order grantéd them a charge over Cow Harbour s property, not to
exceed $8,000,000 (the "CS.Charge"). ' : :

[5] Hertz rented to Cow Harbour various equipment including heaters, loaders, light towers
and generators. Hertz issued invoices to Cow Harbour for those rentals between December 23,
2609 and April 1, 2010. As at April 1, 2010, Cow Harbour owed Hertz $178,598.47,
representing rental arrears for that period (the “Debt™). The Debt was unsecured.

[6] On May 19, 2010, the Monitor circulated its Fifth Report to the Court (the "Monitor's
Fifth Report") among Cow Harbour’s creditors. The Monitor’s Fifth Report contained, among
other things, a list of those creditors that the Monitor classified to be the holders of true leases
with Cow Harbour, as opposed to capital, or financing, leases. Hertz was among those creditors
that the Monitor classified as holding a true lease.

[7} The Monitor's Fifth Report also recommended that this Court establish a formal claims
process pursuant to which those creditors claiming to be Critical Suppliers could assert their
claims. By an order dated May 21, 2010 (the "May 21 Order"), this Court established a process
by which the Monitor’s counsel would circulate a proof of claim form to those claimants who
wanted to establish themselves as a Critical Supplier {a "Proof of Claim"). The Monitor’s
counsel would send the Proof of Claim form to Cow Harbour’s equipment lessors and persons to
whom Cow Harbour owed money as at April 1, 2010. All recipients had to complete and deliver
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the Proof of Claim to the Monitor by June 16, 2010 (“Claims Bar Date”). The May 21 OFder
paras. 11(c) and 11(d) said:

(¢)  any lessor or claimant of a payable failing to deliver to the Monitor
by [the Claims Bar Date], a completed Proof of Claim, shall be
disqualified as a Critical Supplier and not entitled to the benefit of
the [CS Charge], uniess otherwise ordered by the Court; and

(d)  sosoon as practical following [the Claims Bar Date], the Monitor
- shall report to this Honourable Court, with respect to the Proofs of

Claim received and other matters relating to claimants under the
[CS Charge].

{81 Hertz retained Parlee McLaws LLP ("Parlee McLaws") in or about April, 2010, to act as
its legal counsel in Cow Harbour’s CCAA4 proceedings. Marilyn Ann White, Credit Manager for
Hertz ("Ms. White"), was the "sole point of contact" between Hertz and Parlee McLaws, All of
Hertz's communications with Parlee McLaws ultimately went through Ms. White. Ms. White
filed an affidavit and a supplementary affidavit in support of Hertz’s application and subjected
herself to questioning on her affidavit. Ms. White’s supplemental affi dawt specifically

responded to the matters arising out of her questioning

[9] Ms. White stated that as a "routine matter," Parlee McLaws forwarded to her emails and
court documents that were filed and which Parlee McLaws received from the Monitor with
respect to the Cow Harbour's CCA4 proceedings.

[10] On May 28, 2010, the Monitor's counse] sent, via email (the "May 28 Email"), a copy of
the May 21 Order, to the service list, which included Bryan Maruyama, Dean Hitesman, and
Jerry Hockin, all of Parlee McLaws.

[11]  On June 1, 2010, the Monitor's counsel sent to Bryan Maruyama, Dean Hitesman, and
Jerry Hockin, all of Parlee McLaws, via email (the "June I Email"), a copy of the Proof of Claim
"package" that claimants would use if they wanted to make a claim as a Critical Supplier, and
setting out the Claims Bar Date.

[12]  Ms. White does not recall whether she received the May 28 Email or the June 1 Email,
She has reviewed her email archives and has found no record of the May 28 Email or the June 1
Email. As well, Hertz's systems department informed Ms. White that once an email received by
anyone at Hertz has been deleted, it cannot be retrieved.

[131  There was nothing that prevented Ms. White from asking Parlee McLaws to check their
“sent'items” to see whether (contrary to their “routine” practice) they failed to forward either the
May 28 Email or the June 1 Email to Hertz or to Ms. White. She did not make that inquiry.

{14} = Hertz did not file a Proof of Claim with the Monitor by the Claims Bar Date,
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[15]  On August 25, 2010, this Court granted an order in which it appointed
PricewaterhouseCoopers Inc. as receiver (the "Receiver") of all of Cow Harbour’s and 1134252

Alberta Ltd.’s current and future assets, undertakings and properties (the "Receivership Order™).

This Court granted the Receivership Order pursuant to the Judicature Act, RSA 2002, c. J-2, s.
13(2) and the Bankrupicy and Insolvency Act, RSC 1985, ¢. B-3, 5. 243(1) ("BI4™).

[16]  Parlee McLaws provided Hertz’s Proof of Claim to the Receiver on January 12, 2011,
together with the supporting invoices.

{17} OnJanuary 12, 2011, this Court granted a further order (the "January 12 Order"), in
which it ordered, among other things, that in accordance with the May 21 Order, any creditor
who did not file a Proof of Claim by June 16, 2010, shall, unless otherwise ordered, be
conclusively deemed not to be a Critical Supplier.

[18]  Hertz now requests this Court to grant it leave to file its Proof of Claim, even though it

failed to file it on or before the Claims Bar Date.

I, Issue

[19]  Whether this Court should grant Hertz leave to file its Proof of Claim subsequent to the
Claims Bar Date,

IV.  Discussion

[20]  Blue Range Resource Corp. (Re), 2000 ABCA 285 at para. 26, held that courfs, ina
CCAA proceeding, respond to the following questions when they are determining whether they
will permit a claimant to file its claim after the expiry of a deadline for filing claims:

(a) Was the delay caused by inadvertence and if so, did the claimant
act in good faith? ‘

(b) What is the effect of permitting the claim in terms of the existence
and tmpact of any relevant prejudice caused by the delay?

(c) If relevant prejudice is found, can it be alleviated by attaching
appropriate conditions to an order permitting late filing?

(d)  Ifrelevant prejudice is found which cannot be alleviated, are there
any other considerations which may nonetheless warrant an order
‘permitting late filing?
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1. Inadvertence and Good Faith

[21]  Blue Range held that "inadvertent" includes carelessness, neghgence acmdent and is
unintentional (para. 27).

[22]  Hertz argues that the inadvertence in thlS case is attnbutab[e to Parlee McLaws failing to
advise Hertz to file its Proof of Claim in advance of the Claims Bar Date. In fact, Hertz argues
that it did not receive the Proof of Claim at all and did not recognize the need to file its Proof of
Claim unti]l Parlee McLaws advised it to do so on January 12, 2011. Hertz completed its Proof of
Claim and had Parlee McLaws submit it to the Receiver on the day that Parlee McLaws brought
this requirement to its attention. Finally, Hertz argues that its failure to file its Proof of Claim
was not the result of any deliberate act attributable to Hertz.

[23]  The Receiver argues that while "inadvertence" sets a seemingly low standard, it is not
sufficient for a party to claim inadvertence if there is no explanation for its failure to file its
claim on time, In the absence of conduct evidencing "inadvertence," a period of inadvertence
will have "ceased to run" when a claimant's solicitor is given specific notice of a claims bar date.

{24]  The Receiver further argues that Hertz has not provided sufficient or any evidence of
conduct amounting to inadvertence, whether on Hertz’s behalf, or on behalf of Parlee McLaws.
In fact, it argues, there is no evidence to indicate why Hertz did not file its Proof of Claim in a
timely manner. While Hertz argues that this was a result of Parlee McLaw's inadvertent failure to
provide the documents to Hertz, there is no evidence to support this assertion. This is so, despite
the fact that Ms. White was specifically asked this question during questioning and subsequent]y
filed a supplemental affidavit.

[25] The Receiver argues that this Court may provide the relief Hertz seeks only if Hertz
proves “exceptional circumstances.” This term comes from Ivorplane Corp. v. Country Style
Realty Ld., 2004 CarsweliOnt 2567 at para. 47. The court, in that case, cites Blue Range for this
proposition. This Court does not agree that Blue Range made this a part of the test. Instead, it
requires this Court to examine the facts before it in the light of the 4 questions it posed. Whether
the result of that ana ysis is exceptional or unexcep’ezonai matters not.

[26]  The description of “inadvertent” in Blue Range, says that the action is “unintentional.” It
-is difficult to imagine a situation where carelessness, negligence or accident could be
“intentional” and still be inadvertent, unless the court in that case was envisaging a situation
where a claimant is wilfully blind or procrastinating. Nonetheless, to determine inadvertence,

-one must look at the circumstances in which the claimant found itself. For example, was there an
advantage to Hertz “lying in the weeds” until the Claims Bar Date passed? Although we must
examine this question, as well, when deciding whether any prejudice fiows it is important to
answer that question at this stage.

[27]  Hertz’s statement that it was not lying in the weeds is not sufficient. Further, the Receiver
argues that there is no evidence before this Court to indicate why Hertz did not file its Proof of -

4
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Claim in a timely manner. While this Court agrees with the Receiver that it is Hertz’s onus to
show why it requires an extension, Romaine J. in B4 Energy Inc. (Re), 2010 ABQB 507, 70
C.B.R. (5™) 24, tells us that “the question of whether a late claim should be accepted is an
equitable consideration, taking into account the specific circumstances of each case” (para. 34).

(28] In Lindsay v. Transtec Canada Ltd. (1994), 28 C.B.R. (3d) 110 (B.C.S.C.), the court
would not grant the claimant leave to pursue his claim after the creditors had approved a plan of
arrangement and the court sanctioned it. He became aware of the CCA4 proceedings at some
point during the proceedings and at various stages throughout the proceedings, his solicitors
contacted the debtor’s solicitors to inquire about the process. He, however, did not pursue his
claim until a point whete he could recover potentially more than the debtor’s other creditors. The
court in Blue Range said of the Lindsay case:

18 ... [T]he case does highlight the issues of the conduct of the late claimants -
and the potential prejudice to other creditors and the debtor. Lindsay was the
classic creditor "lying in the weeds", waiting for the appropriate moment to
pounce. He did not act in good faith and his conduct was potentially prejudicial to
other creditors and the debtor company. By avoiding the CCA44 proceedings,
Lindsay was attempting to gain an advantage fiot available to other creditors.

[29]  The Receiver forcefully argued that, on the evidence, we still do not know whether Parlee
Mel.aws ever forwarded the May 28 Email or the June 1 Email to Hertz. Ms. White's
supplemental affidavit says nothing more than that Hertz is unable to retrieve emails once they
are deleted. That may be so, but this lack of evidence does not completely answer the question.
We must look at “the specific circumstances of the case” to answer it. In this case, there would
be no advantage for any creditor to simply lie in the weeds. They could lose their claim
completely or they could be subject to a costs claim. The only advantage could be that they
would not have to incur the cost of having to file a Proof of Claim. As well, there could be a
practical advantage, such as the one outlined in Lindsay v. Transtec Canada Ltd. (1994), 28
C.B.R. (3d) 110 (B.C.8.C.). That situation does not apply in this case. This Court finds that there
would be no advantage to Hertz by its lying in the weeds and the only explanation for it not
filing its Proof of Claim was inadvertence on its part or on the part of Parlee McLaws,

[30]  The Receiver rightly points out that service on a solicitor of record is service on the

“claimant. In fact the 4lberta Rules of Court, Alta. Reg. 124/2010, rr. 11.16, 11.17 and 11.20
permit this. Does the Blue Range test of unintentional negligence, carelessness and accident
apply equally to the claimant’s solicitors, as well as the claimant itself? Or is the Blue Range
test limited only to claimants? If it is the latter, then the claimant’s remedy would be as against
the Alberta Lawyers Insurance Association. With respect to the former, the court in Air Canada
(Re) (2004), 49 C.B.R. {4th) 175 (Ont. S.C.J. [Commercial]), allowed the claimant to file its late
notice when counsel had acknowledged that it was through its inadvertence that the notice had
not been filed on time, and that corrective action was taken promptly and that the extension of
time would not cause a hardship to any interested party or prejudice the debtor company’s
reorganization. : B
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[31]  This Court does not countenance solicitors’ negligence, but in the unique circumstances
of this case where there are 3 solicitors from the same firm dealing with numerous clients
involved in a CCAA matter, one can see how the solicitors might be inadvertent. In fact,
throughout this Court’s mvoivement in this matter, Parlee McLaws has made submissions which
at the same time, support and contest a particular approach to a matter. One would have thought
that solicitors with the experience of those involved in this matter would never allow something
like this to happen. -

»

[32]  This Court must also assess whether Hertz was acting in good faith in these
circumstances. A simple assertion that it was acting in good faith is not enough. This analys:s
can be done by answering what appears to be two sides of the same coin. Was Hertz acting in
bad faith and was it acting in good faith? With respect to the former, the “lying in the weeds”
analys;s will answer that question. With respect to the latter, a court will find that a claimant is
acting in good faith if it submits its claim as soon as it becomes aware of the situation. See e. g
Blue Range at paras. 28 and 30. In the case at bar, Hertz, through Parlee McLaws, provided its
Proof of Claim to the Receiver 1mmed1ate]y on being advised of the need so to do

[33] This Court finds that Hertz’s failure to file its Proof of Claim was the result of Parlee
McLaws’ “inadvertence.” To this end, this Court chooses to follow the approach that the court
took in Air Canada. In the alternative, if Hertz did receive the Proof of Claim, it failed to file the
Proof of Claim through its own inadvertence. As well, Hertz, by providing the Receiver with its
Proof of Claim immediately on being advised, or reminded, as the case may be, of its need to
provide it, shows that it acted in good faith,

2. Prejudice

[34] Hertz argues that having this Court granting it leave to file its Proof of Claim after the
Claims Bar Date, and the claim itself, would have a negligible impact on the Critical Supplier
claims process. The Receiver has not yet (1) comp]cted its review of the prevmusly submitted
Proofs of Claim; (2) completed the appeals process in respect of the Receiver's review of the
previously submitted Proofs of Claim; or (3) made any distribution in respect of the CS Charge.
Hertz has not been “lying in the weeds.”

[35] It further argues that its claim was known to the Monitor and the other creditors, The
Monitor categorized Hertz as a true lessor. The Monitor communicated that categorization to all
creditors in the Monitor's Fifth Report. Hertz was also known to the Receiver and is listed as
having an unsecured claim in the amount of $196,966.29, in the Notice and Statement of
Receiver dated August 31, 2010, that the Receiver circulated to all of Cow Harbour’s creditors,
pursuant to the BIA.

[36] Furthermore, Cow Harbour’s creditors were aware that there were other creditors who
had filed late Proofs of Claim. This Court has not yet adjudlcated on the validity of the other
late-filed proofs of claim.

2011 ABQB 223 (Canill)



Page: 8

[37]  Finally, Hertz argues that none of Cow Harbour’s creditors will have lost a realistic
opportunity to do anything that they otherwise might have done. Conversely, had Hertz
submitted its Proof of Claim on time, each of the other creditors would have proceeded in
exactly the same fashion as they did.

[38]  The Receiver argues that in any consideration of prejudice, this Court should weigh the
prejudice to the Receiver or a monitor in a CCA4 proceeding on its ability carry out its duties
and effect a level of predictability and finality in CCAA or receivership proceedings.

[39]  Blue Range (para. 36) tells us that timing is a key element when determining whether
Hertz or the other Critical Suppliers will suffer any prejudice if this Court were to grant Hertz
leave to file its claim. What does this mean? Had the Receiver completed its analysis of the
Critical Suppliers’ issue and distributed funds then this Court might be less inclined to allow
Hertz to file its Proof of Claim. As well, Cow Harbour’s other creditors were aware of Heriz’s
potential claim through many of the Monitor’s reports: Blue Range at para. 39, This Court has
not adjudicated on the admissibility of any of the other late Proofs of Claim, as yet.

[40]  Blue Range at para 37, also tells us that materiality is relevant to the issue of prejudice,
Assuming that Hertz’s claim is the agreed-upon amount of $178,598.47, its claim, as against the
total amount of the Proofs of Claim of $49,962,687.68 is .357%. In Blue Range, the court found
a .435% claim to be immaterial. Surely, -357% is even less material.

[41]  Even if materiality is not sine gua non of this Court’s analysis, the fact that the Critical
Suppliers will receive less money, should this Court grant Hertz leave to file its Proof of Claim,
is not something this Court need consider:

37 In a CCAA context ... the fact that Enron and the other Creditors will
receive less money if late and late amended claims are allowed is not prejudice
relevant to this criterion. Re-organization under the CCAA involves cormpromise.
Allowing all legitimate creditors to share in the available proceeds is an integral
part of the process. A reduction in that share can not be characterized as
prejudice: Cohen, Re (1956), 36 C.B.R. 21 (Alta. C.A.) at 30-31.

[42]  Because of the immateriality of Hertz’s claim relative to the Proofs of Claim as a whole
Cow Harbour’s other creditors’ awareness of Hertz’s potential claim, and the fact that nothing
has been done concerning these claims to this point, this Court finds that neither the Critical
Suppliers nor the Receiver will suffer any prejudice if this Court were to grant leave to Hertz to
file its claim.

>

[43]  Because this Court finds that there would be no “relevant prejudice” that flows as a result

of its approving Hertz’s late filing, this Court does not intend to deal with the third and fourth
Blue Range questions.
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V. Conclusidn

[44]  Proceedings under the CCA4 are meant to deal with compromises and arrangéments
among a debtor company and its creditors. If a creditor fails to file its claim in those proceedings
because of its solicitors’ negligence or its own inadvertence, as defined in Blue Range, it should
be permitted to argue that, nonetheless, a court should permit it to file its claim. That is the
reason why Blue Range outlined the four questions and why this Court inserted the “unless
otherwise ordered by the court” provision in the May 21 Order and the January 12 Order.

[45]  The objective of a claims procedure order was set out by Romaine J. in BA Energy as
follows:

41 The objective of a claims procedure order is to attempt to ensure that all
legitimate creditors come forward on a timely basis. A claims procedure order
provides the debtor and the Monitor with the information necessary to fashion a
plan that may prove acceptable to the requisite majority of creditors given the
financial circumstances of the debtor and that may be sanctioned by the court.
The fact that accurate information relating to the amount and nature of claims is
essential for the formulation of a successful plan requires that the specifics of a
claims procedure order should generally be observed and enforced, and that the
acceptance of a late claim should not be an automatic outcome. The applicant for
such an order must provide some explanation for the late filing and the reviewing
court imust consider any prejudice caused by the delay.

42 The claims procedure process was developed to give creditors a Jevel
playing field with respect to their claims and to discourage tactics that would give
some creditors an unjustified advantage. Situations that give rise to concerns of ‘
improper manipulation of the process by a creditor must be carefully considered.

- [46]  Itis important to note that each case depends on its unique facts. This Court finds that
Hertz was not attempting to seek an unjustified advantage by not filing its claim or that it was
improperly manipulating the process. Its failure to file its claim was inadvertent. Accordingly,
this Court grants Hertz leave to file its Proof of Claim subsequent to the June 16, 2010 deadline.

Heard on the 25 day of March, 2011.
Dated at the City of Edmonton, Alberta this 65th day of April, 2611,
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Bryan Maruyama
Parlee McLaws

K.D. Yamauchi
J.C.Q.B.A.

for the Applicant Matthews Equipment Limited, operating as Hertz Equipment Rental

Randall S. Van de Mosselaar
Macleod Dixon '

for the Respondent PricewaterhouseCoo
Ltd.

pers Inc., receiver of Cow Harbour Construction
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