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Court File No. CV-20-00649558-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36 (the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD.  
(the “Applicant”) 

 
NOTICE OF MOTION 

(extension of stay period; approval of activities and fees) 
(returnable December 13, 2022) 

 

 The Applicant will make a motion to Mr. Justice McEwen of the Commercial List at 

330 University Avenue, Toronto, on Tuesday, December 13, 2022, at 10:30 a.m. or as soon 

thereafter as the motion can be heard, via Zoom teleconference the details for which will be made 

available by the courthouse prior to the hearing on the Caselines portal set up for this matter. 

 PROPOSED METHOD OF HEARING: orally. 

 THE MOTION IS FOR: an order, substantially in the form of the suggested draft in the 

motion record: 

a. extending the “Stay Period” as defined in the second amended and restated initial 

order made on October 27, 2020 to and including March 13, 2023 (3 months). 

b. approving the twelfth report (the “Twelfth Report”) of Deloitte Restructuring Inc. 

in its capacity as monitor in the present proceeding (in such capacity, 

the “Monitor”), to be served and filed separately, as well as the fees and activities 

described therein. 
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THE GROUND FOR THE MOTION ARE: 

2. Capitalized terms are defined in the affidavit of Atef Salama sworn December 6, 2022 

(the “Salama December 2022 Affidavit”). 

3. Since the last extension made on September 15, 2022, EGR has notably: 

a. Supported and worked toward maintaining the timetable established by order from 

the Tax Court setting out a timetable for the Tax Litigation. 

b. continued operating its business in accordance with the court’s orders and the 

Protocol. 

c. continued to prosecute the Tax Litigation with a view to timeliness and cost-

efficiency. 

4. EGR will be able to support its operations, the Tax Litigation, the herein proceeding and 

the Protocol for the duration of the extension sought. 

5. The Applicant has acted, is acting and will continue to act in good faith and with due 

diligence, and the sought extension is appropriate, as more fully appears from the Salama 

December 2022 Affidavit. 

6. The activities of the Monitor were reported to the court and stakeholders in the Twelfth 

Report and the fees as reported in the affidavits of representatives of the monitor and its 

counsel and are appropriate, commercially reasonable, and conducted in the best interest 

of stakeholders. 

7. CCAA s. 11, 11.02, 11.03, 11.09, and 18.6. 

8. Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rules 2.03 and 3.02. 

9. Such other and further grounds as counsel may advise and the court permit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

application: 

a. the Salama December 2022 Affidavit, 

b. the Twelfth Report,  

c. the fee affidavits of representatives of the monitor and its counsel appended to the 

Twelfth Report, and 

d. such further and other evidence as counsel may advise and the court may permit. 

December 7, 2022 GOLDMAN SLOAN NASH & HABER LLP 
480 University Avenue, Suite 1600 
Toronto, Ontario M5G 1V2 
Fax: 416-597-6477 

Mario Forte (LSO #27293F) 
Tel: 416-597-6477 
Email: forte@gsnh.com 
 
Lawyers for the Applicant, Express Gold Refining Ltd. 
 
 

TO: THE SERVICE LIST 
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Court File No. CV-20-00649558-00CL 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

 
IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
(the “CCAA”) 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 
(“EGR”) 

 
 

AFFIDAVIT OF ATEF SALAMA 
(sworn December 6, 2022) 

 
 

I, Atef Salama, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am EGR’s Vice-President and have been since 2001. As such I have personal 

knowledge of the facts and matters deposed in this affidavit save where the same are 

stated to be based upon information or belief, and where so stated I verily believe the 

same to be true. 

2. I make this affidavit in support of EGR’s motion for an extension of these CCAA 

proceedings and the October 27, 2020 second amended and restated initial order 

(the “SARIO”), of which I attach a copy as Exhibit “A”, to March 16, 2023 (3 months). 

3. The current extension expires on December16, 2022. 
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I. INITIAL AND CONTINUED NEED FOR CCAA PROTECTION 

4. EGR is in the precious metal (predominantly, gold) refining and trading business and has 

been so engaged since 1994. 

5. EGR’s resort to relief under the CCAA was necessary due to (i) the Canada Revenue 

Agency (“CRA”)’s refusal to pay EGR’s net tax refunds, including input tax credits 

under the Excise Tax Act, since August 2018, and (ii) reassessments in excess of 

$189,000,000 issued to EGR on July 28, 2020 for the period from June 1, 2016 to 

October 31, 2018 (the “2020 Reassessments”).  

6. The 2020 Reassessments are being challenged by EGR (the “Tax Litigation”) in the Tax 

Court of Canada (“Tax Court”). However, they are enforceable notwithstanding 

contestation,1 and on or around October 8, 2020, CRA announced it would commence 

enforcement measures on October 15, 2020.  

7. This is not an operational restructuring. But for CRA’s refusal to pay EGR’s net tax 

refunds and the 2020 Reassessments, EGR would be solvent and its business would be 

profitable. An application under the CCAA was necessary to create a statu quo and allow 

EGR to obtain, as a first milestone of a restructuring, a decision on the merits in the Tax 

Litigation. 

8. The SARIO provides that a stay of proceedings applies but the Tax Litigation may 

continue.2 

 
1 I am referred to the Excise Tax Act, s. 315. 
2 I am referred to paragraph 10 of the SARIO. 
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II. STATUS OF TAX LITIGATION 

A. Timetable Order 

9. For context I am once again including the current timetable as ordered by the Tax Court : 

Step Deadline 
Completion of examinations for discovery October 31, 2022 
Serve answers to all undertakings given at the examinations for 
discovery 

November 30, 2022 

Serve all follow-up questions arising from answers to undertakings December 19, 2022 
Serve all answers to follow-up questions January 27, 2023 
Advise the Hearings Coordinator, whether the appeal will settle, whether 
a settlement conference would be beneficial or whether a hearing date 
should be set and in the latter event, filing a joint application to fix a 
time and place for the hearing. 

February 28, 2023 

 
B. Examinations for Discovery 

10. I can confirm that oral examinations for discovery were completed by October 31, 2022, 

subject to any additional questions arising from further document disclosure and answers 

to undertakings. 

11. Pursuant to the consent of CRA counsel as communicated at the beginning of my oral 

examinations, EGR counsel was periodically providing the Monitor with rough draft 

transcripts from the oral examinations as they were released. 

12. On or about October 6, 2022, I understand that CRA’s and my counsel received the 

attached Directive emanating from an August 16, 2022 case management conference 

before Justice Russell of the Tax Court addressing the Monitor’s request to participate as 

an observer in the discovery process. Attached hereto as Exhibit “B” is a copy of Justice 

Russell’s Directive.  I am advised that the substance of the Directive is to exclude the 

Monitor from attending, observing or listening to the oral examination for discoveries in 

the Tax Court Litigation. 
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13. On October 11, 2022, CRA counsel emailed EGR’s counsel asking whether, in light of 

the Directive, EGR intends to continue providing copies of the discovery transcripts to 

the Monitor and whether it would ask for transcripts already provided back.  EGR’s 

counsel responded on October 13, 2022, noting the EGR counsel had not forwarded any 

additional transcripts to the Monitor since receiving the Directive. Given the queries by 

CRA counsel, EGR’s counsel ceased to provide on-going transcripts of the discoveries to 

the Monitor (which it had been doing pursuant to CRA counsel’s consent unless and until 

the CRA and the Monitor reached an agreement on such disclosure or pending a further 

order of the Court. 

14. On November 16, 2022, CRA counsel wrote to EGR’s tax counsel enquiring as to EGR’s 

position on past and continuing disclosure of the discovery transcripts. Counsel replied 

on November 18, 2022 with an explanation of the current status of the disclosure and 

EGR’s response to certain factual issues referred to by CRA counsel. Attached as Exhibit 

“C” is the e-mail correspondence sent by CRA’s counsel and EGR’s counsel’s response 

thereto.  

15. I understand that at the time of the swearing of this affidavit, the Monitor and CRA are in 

discussions regarding whether CRA will permit the Monitor to receive the transcripts of 

the oral examinations. As financial responsibility falls to the Applicant to fund the 

Monitor’s participation, it is in the Applicant’s interest to facilitate a timely and cost-

efficient process.  I expect that the Monitor will update the Court on this ongoing issue. 

III. THIRD PARTY BREACH OF CCAA STAY  

16. On Monday, November 7, at 5 pm I received notification from my banker that EGR’s 

accounts had been frozen up to an amount of $860,000 with the explanation that my bank 
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had been served with a Mareva injunction order of the Ontario Superior Court and to 

contact the plaintiff’s lawyer for further information. 

17. EGR litigation counsel, Mr. Paul Stern, contacted plaintiff’s counsel at 6:02 pm leaving a 

voicemail message to call counsel. At 6:07 pm Mr. Stern wrote to counsel identifying the 

problem and the prejudice that it was causing to EGR’s business. This message was 

followed up at 6:37 pm pointing out that the Mareva order was obtained in breach of the 

CCAA stay of proceedings under which EGR currently operates. Unknown to me and my 

counsel at that time, the plaintiff had also obtained an order entitling them to name EGR 

in an existing proceeding connected with the impugned transactions.  

18. Both counsel were able to speak shortly thereafter and plaintiff’s counsel explained that 

their client was the victim of a mortgage fraud perpetrated between October, 2019 and 

March, 2020 wherein the alleged perpetrators effected a scheme to defraud the plaintiff, 

among others, of the proceeds of the impugned mortgage transactions. EGR was added to 

plaintiff’s proceedings because it is alleged that gold purchases were made at EGR on 

July 20, 28, 30 and August 4 and 24, all in 2020 using the mortgage proceeds at issue.  

19. With plaintiff’s counsel’s assistance, the hold on EGR’s bank accounts was lifted on the 

morning of November 8, 2022, and EGR’s accounts continue to be utilized in the 

ordinary course of business.  

20. There is no substance (and none has been offered by the plaintiff) to any allegation that 

EGR was connected or conspired with the perpetrators of the mortgage fraud, nor was 

any benefit received by EGR except its remuneration it would ordinarily receive in the 

usual course of business for gold purchases. 
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21. Notwithstanding the lifting of the hold on its accounts, EGR is concerned that this issue 

be resolved by the removal of EGR from any statement of claim alleging wrongdoing on 

its part. Understanding that the plaintiff wishes information concerning the transactions 

referred to above, EGR has offered to provide all the information it possesses in respect 

of transactions with corporations known as “KTS” and “KTI” (1969297 Ontario) and 

related individuals between July 20 and August 24, 2020, which information was 

compiled in accordance with its responsibilities in the ordinary course of trading, 

including the filing of a “FINTRAC” large transaction report when required. All that 

EGR requested was (i) an order protecting EGR from any liability for disclosure in 

breach of its privacy policy, adopted as part of its customer contracts, and (ii) an 

understanding that the costs of EGR having to deal with this matter in these 

circumstances was for the account of plaintiff.  

22. EGR is a long-established company, conducting a reputable business dating back to 1994. 

Moreover, a Google search of “EXPRESS GOLD REFINING” would have immediately 

revealed the existence of the CCAA Proceeding. EGR’s counsel had hoped that such 

order (or the terms thereof) would have been settled long before the swearing of this 

affidavit, however plaintiff’s counsel has not attended to this until December 5, 2022, 

where he sought an expanded list of material. The state of affairs is prejudicial to EGR in 

the circumstances. 

23. EGR has informed the Monitor of the breach and the current state of affairs and has 

requested the assistance of the Monitor in addressing the resolution of this state of affairs. 
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IV. OPERATIONS  

24. Throughout these CCAA proceedings and as mentioned at every extension hearing, EGR 

has continued to operate its business in accordance with the Protocol as currently drafted. 

As noted above, this is not an operational restructuring. There are no material changes or 

developments. EGR’s day-to-day, and it is operating in the normal course. There is a 

financial reality that the Tax Litigation has entered an expensive phase and such expenses 

will need to be addressed by EGR. EGR and its counsel are working together to achieve 

such efficiencies and accommodations as may be required to ensure that EGR is able to 

meet its obligations in the ordinary course over the currency of the litigation process.  

25. I understand that the details and figures regarding EGR’s business since the latest 

Monitor’s report will be set out in the Monitor’s twelfth report (the “Twelfth Report”), 

to be filed and served separately.  

26. With accommodations, I believe EGR will be able to support its operations, the Tax 

Litigation, the herein proceeding and the Protocol for the duration of the extension 

sought, as I understand will more fully appear from the Twelfth Report. 

27. From a restructuring perspective, the above sets out that EGR and its counsel has been 

focussed on working through the discovery process since the last extension hearing and, 

to an extent, since the beginning of this proceeding. EGR will continue to work on those 

matters alongside the Monitor and all stakeholders with due diligence and in good faith.  

28. The above sets out the notable developments in the Tax Litigation since the last 

extension. 

Page 15



8 
 

V.  NEED FOR CONTINUED CCAA RELIEF 

29. The extension of the stay provisions is necessary considering that the $189 million 

2020 Reassessments are otherwise enforceable notwithstanding contestation. The 

continuation of the stay is intended to maintain the statu quo so that EGR may obtain, as 

a first milestone of its restructuring, a decision on the merits of its case in the Tax 

Litigation. 

30. The SARIO provides that the Protocol terminates automatically upon termination of these 

CCAA proceedings, and so EGR requests the continuation of these proceedings to allow 

the Protocol to remain within this court’s jurisdiction to enforce, as the case may be. 

31. With the above in place, EGR has and will continue to act with due diligence and in good 

faith with respect to the Tax Litigation, its business and operations, and its relationship 

with CRA more generally. 

 

SWORN BEFORE ME via video conference at 
the City of Toronto, in the Province of Ontario, 
this 6th day of December 2022 in accordance 
with O. Reg. 431/20, Administering Oath or 
Declaration Remotely 
 
 

 

  

Commissioner for taking affidavits 
(present at Toronto at the time of swearing) 

 Atef Salama 
(present at Toronto at the time of 

swearing) 
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This is Exhibit “A” to the affidavit of 
Atef Salama sworn before me via Zoom 
this 6th day of December, 2022 in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration 
Remotely 
 
 

A Commissioner, etc. 
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This is Exhibit “B” to the affidavit of 
Atef Salama sworn before me via Zoom 
this 6th day of December, 2022 in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration 
Remotely 
 
 
 
A Commissioner, etc. 
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Docket: 2020-1214(GST)G
BETWEEN:

EXPRESS GOLD REFINING LTD.,
Appellant,

and

HER MAJESTY THE QUEEN,
Respondent.

Case Management Conference held on August 16, 2022,
at Ottawa, Canada

Before: The Honourable Justice Bruce Russell

Appearances:

Counsel for the Appellant: Bryan Horrigan

Counsel for the Respondent: Marilyn Vardy
Jasmine Mann

DIRECTIVE

FURTHER TO the above case management conference held by telephone in
which counsel and the undersigned discussed the request of the Appellant’s
assigned CCAA Monitor to attend at the Respondent’s discovery examination of
the Appellant, which request was supported by the Appellant and opposed by the
Respondent;

AND UPON the undersigned expressing the view that this Court does not
wish its discovery examinations, which are not public proceedings, attended by
persons other than the parties and their respective counsel;
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AND FURTHER UPON my recent review of correspondence on this topic
sent to my attention dated August 19, 2022 from Respondent’s counsel and from
Appellant’s counsel dated August 22, 2022;

I HEREBY DIRECT that each party’s discovery examination in this matter
is to be conducted without the CCAA Monitor and or its counsel present or in any
other way observing or listening, particularly given that, unlike typical hearings
and trials, discovery examinations including in this Court are not public
proceedings.

Signed at Ottawa, Canada, this 8th day of September 2022.

“B. Russell”
Russell J.
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This is Exhibit “C” to the affidavit of 
Atef Salama sworn before me via Zoom 
this 6th day of December, 2022 in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration 
Remotely 
 
 
 
A Commissioner, etc. 
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1

Devka Sakhrani

From: Horrigan, Bryan <Bryan.Horrigan@bakermckenzie.com>
Sent: November 22, 2022 8:44 AM
To: Mario Forte
Subject: FW: EGR v HMK, Court File No. 2020-1214(GST)G

Hi Mario, 
 
Hopefully, you had a great vacation!   
 
I neglected to copy you on the email below. We are probably due for a quick chat. Please let me know when you have 15 
mins.  
 
Best regards, 
 
Bryan Horrigan (Bio) 
Partner, Indirect Tax  
Baker & McKenzie LLP  
181 Bay Street, Suite 2100  
Toronto, ON M5J 2T3  
Canada 
Tel: +1 416 863 1221 
Direct: +1 416 865 3905 
Fax: +1 416 863 6275 
bryan.horrigan@bakermckenzie.com 
 
 

 
 
bakermckenzie.com | Facebook | LinkedIn | Twitter 
 

From: Horrigan, Bryan  
Sent: Friday, November 18, 2022 12:16 PM 
To: 'Vardy, Marilyn' <Marilyn.Vardy@justice.gc.ca> 
Cc: Gadsden, David <David.Gadsden@bakermckenzie.com>; O'Grady, Brendan <Brendan.O'Grady@bakermckenzie.com>; 
Mann, Jasmeen <Jasmeen.Mann@justice.gc.ca>; Gotla, Pallavi <Pallavi.Gotla@justice.gc.ca>; Coward, Kaitlin 
<Kaitlin.Coward@justice.gc.ca>; Chaudary, Fozia <Fozia.Chaudary@justice.gc.ca>; Winters, Diane 
<Diane.Winters@justice.gc.ca>; Lawrence, Tessania <Tessania.Lawrence@justice.gc.ca>; Bernier, Jacques 
<Jacques.Bernier@bakermckenzie.com>; Mackenzie, Sarah <Sarah.Mackenzie@justice.gc.ca>; Kennedy, Robert 
<robert.kennedy@dentons.com> 
Subject: RE: EGR v HMK, Court File No. 2020-1214(GST)G 
 
Hi Marilyn, 
 
Thanks for your email.  I have copied counsel for the Monitor (Mr. Kennedy) on this email for visibility. We have reproduced 
your queries and comments “italicized in red text” here and provided our responses/comments to each. 
 

 
Could you kindly advise whether you have communicated with the Monitor or the Monitor’s counsel regarding the discovery 
transcripts since sending us the October 13, 2022 email on this topic (see below)?   
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Response: We have had subsequent communication with the Monitor (and its counsel) regarding disclosure of transcripts 
since our October 13 email, which consisted of us informing the Monitor and its counsel that we would not be providing 
additional transcripts or otherwise discussing their content, given your email correspondence dated October 13, 2022.  All 
transcripts disclosed to the Monitor on or before October 6, 2022, were disclosed in accordance with the clear and 
unequivocal agreement of the Respondent, as communicated to us by you at the beginning of the Examination for 
Discovery of Mr. Salama. 
 
Has the Appellant asked the Monitor to return any discovery transcripts that the Appellant had previously provided to the 
Monitor?   
 
Response: No. The Appellant has not asked the Monitor to return any discovery transcripts. 
 
Has the Appellant taken any position on the Monitor’s right to obtain copies of the discovery transcripts and if so, what is 
that position? 
 
Response: The Appellant does not oppose the transcripts being disclosed to the Monitor, consistent with its position 
regarding disclosure of the parties’ documentary productions in these proceedings and the Appellant’s obligations under 
the CCAA.  
 
Given the Case Management Judge’s Direction received by the parties on October 6, 2022 and the Case Management 
Judge’s subsequent comments to the parties on October 19, 2022 regarding the Monitor not being permitted to listen in on 
the case management call that took place on October 19, 2022,  the Respondent is of the view that it is inappropriate for the 
Monitor to be provided with copies of, or access to, the discovery transcripts.  If there is any dispute between the Appellant 
and the Respondent on this issue, then the Respondent believes it appropriate to seek further direction forthwith from the 
Case Management Judge. 
 
Response: Again, the Appellant does not oppose disclosure of the transcripts to the Monitor.  The Appellant is concerned that 
opposition may be inconsistent with its obligations under the CCAA. We understand that the Monitor and the Respondent (through their 
respective counsels, or otherwise) are in relatively frequent contact, so we would expect this issue to be resolved between the Monitor 
and the Respondent. The Appellant will not be taking any steps to seek authorization from any Court to disclose the transcripts. For 
completeness, we do not recall any comments made by Justice Russell during the October 19, 2022 Case Management Conference that 
were relevant to the issue of transcript disclosure or the Respondent raising this subject matter at that time.   
 

Partner, Indirect Tax  
Baker & McKenzie LLP  
181 Bay Street, Suite 2100  
Toronto, ON M5J 2T3  
Canada 
Tel: +1 416 863 1221 
Direct: +1 416 865 3905 
Fax: +1 416 863 6275 
bryan.horrigan@bakermckenzie.com 
 
 

 
 
bakermckenzie.com | Facebook | LinkedIn | Twitter 
 

From: Vardy, Marilyn <Marilyn.Vardy@justice.gc.ca>  
Sent: Wednesday, November 16, 2022 12:18 PM 
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To: Horrigan, Bryan <Bryan.Horrigan@bakermckenzie.com> 
Cc: Gadsden, David <David.Gadsden@bakermckenzie.com>; O'Grady, Brendan <Brendan.O'Grady@bakermckenzie.com>; 
Mann, Jasmeen <Jasmeen.Mann@justice.gc.ca>; Gotla, Pallavi <Pallavi.Gotla@justice.gc.ca>; Coward, Kaitlin 
<Kaitlin.Coward@justice.gc.ca>; Chaudary, Fozia <Fozia.Chaudary@justice.gc.ca>; Winters, Diane 
<Diane.Winters@justice.gc.ca>; Lawrence, Tessania <Tessania.Lawrence@justice.gc.ca>; Bernier, Jacques 
<Jacques.Bernier@bakermckenzie.com>; Mackenzie, Sarah <Sarah.Mackenzie@justice.gc.ca> 
Subject: [EXTERNAL] RE: EGR v HMK, Court File No. 2020-1214(GST)G 
 
Hi Bryan, 
 
I hope all is well.   
 
We understand that the Monitor is currently seeking to obtain access to the discovery transcripts. 
 
Could you kindly advise whether you have communicated with the Monitor or the Monitor’s counsel regarding the 
discovery transcripts since sending us the October 13, 2022 email on this topic (see below)?  Has the Appellant asked the 
Monitor to return any discovery transcripts that the Appellant had previously provided to the Monitor?  Has the Appellant 
taken any position on the Monitor’s right to obtain copies of the discovery transcripts and if so, what is that position? 
 
Given the Case Management Judge’s Direction received by the parties on October 6, 2022 and the Case Management 
Judge’s subsequent comments to the parties on October 19, 2022 regarding the Monitor not being permitted to listen in on 
the case management call that took place on October 19, 2022,  the Respondent is of the view that it is inappropriate for 
the Monitor to be provided with copies of, or access to, the discovery transcripts.  If there is any dispute between the 
Appellant and the Respondent on this issue, then the Respondent believes it appropriate to seek further direction forthwith 
from the Case Management Judge. 
 
We would accordingly appreciate receiving your views and comments concerning the above on an expedited basis.   
 
Thank you. 
 
Marilyn Vardy 
(she, her, elle, la) 
Senior General Counsel | Avocate-générale principale 
Ontario Regional Office | Bureau régional de l’Ontario 
120 Adelaide Street West, Suite 400 | 120, rue Adelaide Ouest, Pièce 400 
Toronto, Ontario  M5H 1T1 
National Litigation Sector | Secteur national du contentieux 
Department of Justice Canada | Ministère de la Justice Canada 
E-mail/Courriel: Marilyn.Vardy@justice.gc.ca 

 
Ce message contient des renseignements qui pourraient être confidentiels, soustraits à la communication, ou protégés par le 
privilège relatif au litige ou par le secret professionnel liant l'avocat ou le notaire à son client. S'il ne vous est pas destiné, vous êtes 
priés de ne pas le lire, l'utiliser, le conserver ou le diffuser. Veuillez sans tarder le supprimer et en détruire toute copie, et 
communiquer avec l'expéditeur au (647) 256-7454 ou à Marilyn.Vardy@justice.gc.ca.  Merci de votre collaboration. 
 

From: Horrigan, Bryan <Bryan.Horrigan@bakermckenzie.com>  
Sent: October 13, 2022 6:16 PM 
To: Vardy, Marilyn <Marilyn.Vardy@justice.gc.ca> 
Cc: Gadsden, David <David.Gadsden@bakermckenzie.com>; O'Grady, Brendan <Brendan.O'Grady@bakermckenzie.com>; 
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Mann, Jasmeen <Jasmeen.Mann@justice.gc.ca>; Gotla, Pallavi <Pallavi.Gotla@justice.gc.ca>; Coward, Kaitlin 
<Kaitlin.Coward@justice.gc.ca>; Chaudary, Fozia <Fozia.Chaudary@justice.gc.ca>; Winters, Diane 
<Diane.Winters@justice.gc.ca>; Lawrence, Tessania <Tessania.Lawrence@justice.gc.ca>; Bernier, Jacques 
<Jacques.Bernier@bakermckenzie.com> 
Subject: RE: EGR v HMK, Court File No. 2020-1214(GST)G 
 
Hi Marilyn, 
 
I can confirm that we received the Tax Court Directive dated September 8, 2022 via email on October 6, 2022 at 7:33 
pm.  About an hour earlier, on October 6, 2022 at 6:36 pm, we forwarded the transcript for that day’s discovery to the 
Monitor. We have not forwarded any additional transcripts to the Monitor since and we are awaiting input from EGR’s 
CCAA counsel regarding next steps. 
 
Best regards,  
 
Bryan Horrigan (Bio) 
Partner, Indirect Tax  
Baker & McKenzie LLP  
181 Bay Street, Suite 2100  
Toronto, ON M5J 2T3  
Canada 
Tel: +1 416 863 1221 
Direct: +1 416 865 3905 
Fax: +1 416 863 6275 
bryan.horrigan@bakermckenzie.com 
 
 

 
 
bakermckenzie.com | Facebook | LinkedIn | Twitter 
 
 
This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise 
the sender of the error and then immediately delete this message. Please visit www.bakermckenzie.com/disclaimers for other 
important information concerning this message. 
 
  
From: Vardy, Marilyn <Marilyn.Vardy@justice.gc.ca>  
Sent: Tuesday, October 11, 2022 5:36 PM 
To: Bernier, Jacques <Jacques.Bernier@bakermckenzie.com>; Horrigan, Bryan <Bryan.Horrigan@bakermckenzie.com> 
Cc: Gadsden, David <David.Gadsden@bakermckenzie.com>; O'Grady, Brendan <Brendan.O'Grady@bakermckenzie.com>; 
Mann, Jasmeen <Jasmeen.Mann@justice.gc.ca>; Gotla, Pallavi <Pallavi.Gotla@justice.gc.ca>; Coward, Kaitlin 
<Kaitlin.Coward@justice.gc.ca>; Chaudary, Fozia <Fozia.Chaudary@justice.gc.ca>; Winters, Diane 
<Diane.Winters@justice.gc.ca>; Lawrence, Tessania <Tessania.Lawrence@justice.gc.ca> 
Subject: [EXTERNAL] EGR v HMK, Court File No. 2020-1214(GST)G 
 
Good evening, Jacques and Bryan. 
 
Last Thursday evening (October 6, 2022), we received an email from the Tax Court enclosing a Directive issued by the case 
management judge, the Honourable Justice Russell, directing that each party’s discovery examination in this matter be 
conducted without the CCAA Monitor or its counsel present or in any other way observing or listening, particularly given 
that, unlike typical hearings and trials, discovery examinations are not public proceedings. 
 
Although the Directive was apparently signed in Ottawa on September 8, 2022, the Respondent first received the Directive on 
the evening of October 6, 2022. 
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Can you please advise whether the Appellant also first received the Directive from the Tax Court of Canada on the evening of 
October 6, 2022 and whether, in light of the Tax Court’s directive, the Appellant intends to continue providing copies of the 
discovery transcripts to the Monitor moving forward?  Will EGR ask for the return of any transcripts that the Appellant has 
shared with the Monitor?   
 
Thank you. 
 
Marilyn Vardy 
(she, her, elle, la) 
Senior General Counsel | Avocate-générale principale 
Ontario Regional Office | Bureau régional de l’Ontario 
120 Adelaide Street West, Suite 400 | 120, rue Adelaide Ouest, Pièce 400 
Toronto, Ontario  M5H 1T1 
National Litigation Sector | Secteur national du contentieux 
Department of Justice Canada | Ministère de la Justice Canada 
E-mail/Courriel: Marilyn.Vardy@justice.gc.ca 
Tel/Tél: 647-256-7454 / 647 871-3307 
Fax/Téléc: 416-973-0810 
 
This communication contains information that may be confidential, exempt from disclosure, subject to litigation privilege or 
protected by the privilege that exists between lawyers or notaries and their clients. If you are not the intended recipient, you 
should not read, rely on, retain, or distribute it.  Please delete or otherwise destroy this communication and all copies of it 
immediately, and contact the sender at (647) 256-7454 or by email at Marilyn.Vardy@justice.gc.ca.  Thank you.  
 
Ce message contient des renseignements qui pourraient être confidentiels, soustraits à la communication, ou protégés par le 
privilège relatif au litige ou par le secret professionnel liant l'avocat ou le notaire à son client. S'il ne vous est pas destiné, vous êtes 
priés de ne pas le lire, l'utiliser, le conserver ou le diffuser. Veuillez sans tarder le supprimer et en détruire toute copie, et 
communiquer avec l'expéditeur au (647) 256-7454 ou à Marilyn.Vardy@justice.gc.ca.  Merci de votre collaboration. 
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Court File No. CV-20-00649558-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST  

THE HONOURABLE MR. 

JUSTICE McEWEN 

) 

) 

) 

THURSDAY, THE 13th  

DAY OF DECEMBER, 2022 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
(the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 
(the “Applicant”) 

 
ORDER 

(extension of stay period; approval of activities and fees) 
 

THIS MOTION by the Applicant pursuant to the CCAA was heard before me on 

December 13, 2022 at 330 University Avenue, Toronto, by videoconference. 

ON READING the materials filed including the affidavit of Atef Salama sworn 

December 6, 2022, and the exhibits thereto, and on reading the twelfth report (the “Twelfth 

Report”) of Deloitte Restructuring Inc. in its capacity as court-appointed monitor (in such 

capacity, the “Monitor”) filed, and on hearing the submissions of counsel for the 

Applicant, the Monitor, Canada Revenue Agency and such other counsel as were present as 

may be indicated on the counsel slip, no one else appearing despite being served as appears 

from the affidavit of service, filed: 
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1. THIS COURT ORDERS that the time for service of the motion record in respect 

of this motion and the Twelfth Report is hereby abridged and validated so that the motion 

is properly returnable today, and that further service thereof is hereby dispensed with. 

2. THIS COURT ORDERS that the “Stay Period” as defined in the second amended 

and restated initial order made by this court on October 27, 2020 in this proceeding is 

hereby extended to and including March 13, 2023. 

3. THIS COURT ORDERS that the Twelfth Report as well as the activities 

described therein are hereby approved, provided however, that only the Monitor in its 

personal capacity and with respect to its personal liability shall be entitled to rely upon or 

utilize in any way such approval.  

4. THIS COURT ORDERS that the professional fees and disbursements of the 

Monitor and its independent legal counsel, Dentons Canada LLP, as set out in the affidavits 

of representatives of the Monitor and its counsel appended to the Twelfth Report, are 

hereby approved.  

5. This order is effective as of its date at 12:01 am and does not need to be issued or 

entered.  
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
EXPRESS GOLD REFINING LTD. 

 Court File No. CV-20-00649558-00CL 

  
ONTARIO 

SUPERIOR COURT OF JUSTICE 
COMMERCIAL LIST 

 
Proceeding commenced TORONTO 

 
  

MOTION RECORD 
(Extension of Stay Period) 

(returnable December 13, 2022) 
 

  
GOLDMAN SLOAN NASH & HABER LLP 
480 University Avenue, Suite 1600 
Toronto ON   M5G 1V2 
Fax:  416-597-3370 
 
Mario Forte (LSO #27293F) 
Tel:  416-597-6477 
Email: forte@gsnh.com   
 
Lawyers for the Applicant, Express Gold Refining 
Ltd. 
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