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Court File No. CV-20-00649558-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36 (the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD.  
(the “Applicant”) 

 
NOTICE OF MOTION 

(extension of stay period) 
(returnable March 15, 2023) 

 

 The Applicant will make a motion to Mr. Justice McEwen of the Commercial List at 

330 University Avenue, Toronto, on Wednesday, March 15, 2023, at 10:00 a.m. or as soon 

thereafter as the motion can be heard, via Zoom teleconference the details for which will be made 

available by the courthouse prior to the hearing on the Caselines portal set up for this matter. 

 PROPOSED METHOD OF HEARING: orally. 

 THE MOTION IS FOR: an order, substantially in the form of the suggested draft in the 

motion record: 

a. To the extent necessary, abridging the time for the service on this motion and 

validating the return of this motion for March 15, 2023 and dispensing with further 

service thereof; 

b. extending the “Stay Period” as defined in the second amended and restated initial 

order made on October 27, 2020 to and including June 16, 2023 (3 months). 
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THE GROUND FOR THE MOTION ARE: 

2. Capitalized terms are defined in the affidavit of Atef Salama sworn March 9, 2023 

(the “Salama March 2023 Affidavit”). 

3. Since the last extension made on December 13, 2022, EGR has notably: 

a. supported and worked toward maintaining the timetable established by order from 

the Tax Court setting out a timetable for the Tax Litigation; 

b. continued operating its business in accordance with the court’s orders and the 

Protocol; and 

c. continued to prosecute the Tax Litigation with a view to timeliness and cost-

efficiency. 

4. EGR will be able to support its operations, the Tax Litigation, the herein proceeding and 

the Protocol for the duration of the extension sought. 

5. The Applicant has acted, is acting and will continue to act in good faith and with due 

diligence, and the sought extension is appropriate, as more fully appears from the Salama 

March 2023 Affidavit. 

6. CCAA s. 11, 11.02, 11.03, 11.09, and 18.6. 

7. Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rules 2.03 and 3.02. 

8. Such other and further grounds as counsel may advise and the court permit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

application: 

a. the Salama March 2023 Affidavit, 

b. the Thirteenth Report of the Monitor, Deloitte Restructuring Inc. to be filed 

separately, and  

c. such further and other evidence as counsel may advise and the court may permit. 

March 9, 2023 GOLDMAN SLOAN NASH & HABER LLP 
480 University Avenue, Suite 1600 
Toronto, Ontario M5G 1V2 
Fax: 416-597-6477 

Mario Forte (LSO #27293F) 
Tel: 416-597-6477 
Email: forte@gsnh.com 
 
Lawyers for the Applicant, Express Gold Refining Ltd. 
 
 

TO: THE SERVICE LIST 
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Court File No. CV-20-00649558-00CL 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

 
IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
(the ”CCAA”) 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 
(“EGR”) 

 
 

AFFIDAVIT OF ATEF SALAMA 
(sworn March 9, 2023) 

 
 

I, Atef Salama, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am EGR’s Vice-President and have been since 2001. As such I have personal 

knowledge of the facts and matters deposed in this affidavit save where the same are 

stated to be based upon information or belief, and where so stated I verily believe the 

same to be true. 

2. I make this affidavit in support of EGR’s motion for an extension of these CCAA 

proceedings and the October 27, 2020 second amended and restated initial order 

(the ”SARIO”), of which I attach a copy as Exhibit ”A”, to June 15, 2023 (3 months). 

3. The current extension expires on March 15, 2023.  
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I. INITIAL AND CONTINUED NEED FOR CCAA PROTECTION 

4. EGR is in the precious metal (predominantly, gold) refining and trading business and has 

been so engaged since 1994. 

5. EGR’s resort to relief under the CCAA was necessary due to (i) the Canada Revenue 

Agency (“CRA”)’s refusal to pay EGR’s net tax refunds, including input tax credits 

under the Excise Tax Act, since August 2018, and (ii) reassessments in excess of 

$189,000,000 issued to EGR on July 28, 2020 for the period from June 1, 2016 to 

October 31, 2018 (the “2020 Reassessments”).  

6. The 2020 Reassessments are being challenged by EGR (the “Tax Litigation”) in the Tax 

Court of Canada (“Tax Court”). However, they are enforceable notwithstanding 

contestation,1 and on or around October 8, 2020, CRA announced it would commence 

enforcement measures on October 15, 2020.  

7. This is not an operational restructuring. But for CRA’s refusal to pay EGR’s net tax 

refunds and the 2020 Reassessments, EGR would be solvent and its business would be 

profitable. An application under the CCAA was necessary to create a statu quo and allow 

EGR to obtain, as a first milestone of a restructuring, a decision on the merits in the Tax 

Litigation. 

8. The SARIO provides that a stay of proceedings applies but the Tax Litigation may 

continue.2 

1 I am referred to the Excise Tax Act, s. 315. 
2 I am referred to paragraph 10 of the SARIO. 
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II. TAX LITIGATION STATUS 

9. As outlined in my affidavit sworn December 6, 2022, oral examinations for discovery 

were completed by October 31, 2022, in accordance with the timetable as ordered by 

Justice Russell of the Tax Court on March 22, 2022 (the “Timetable Order”).  Also in 

accordance with the Timetable Order, the parties served answers to undertakings given at 

examinations for discovery on November 30, 2022.   

10. During the examination for discovery of the CRA’s deponent, which took place over a 

period of 16 days, the CRA answered 113 questions by way of undertaking, took 120 

questions under advisement and refused to answer 119 questions. 

11. I was examined for discovery on behalf of EGR over the course of 15 days. During those 

discoveries, EGR provided 279 undertakings, refused to answer 14 questions and took 43 

questions under advisement. (Of these 336 total questions, EGR provided answers for all 

but 3 questions in providing responses to undertakings on November 30, 2022.) 

12. Also, in accordance with the Timetable Order, the parties exchanged follow-up questions 

arising from answers to undertakings on December 19, 2022 and exchanged responses to 

same on January 27, 2023.   

13. The final step in the Timetable Order is to: “[a]dvise the Hearings Coordinator in writing 

on or before February 28, 2023, whether the appeal will settle, whether a settlement 

conference would be beneficial or whether a hearing date should be set and in the latter 

event, the parties shall file a joint application to fix a time and place for the hearing...”.    

14. In contemplation of that step, EGR’s counsel and CRA’s counsel in the Tax Litigation 

met on February 7, 2023. 
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15. On February 23, 2023, EGR served the CRA with a written offer to settle the Tax 

Litigation. On that same date, CRA counsel requested that the parties jointly write to the 

Tax Court to request that the Timetable Order be amended to move the final step in the 

timetable from February 28, 2023 to March 31, 2023. EGR counsel agreed and a joint 

letter was dispatched on the following day. Attached hereto as Exhibit “B” is a copy of 

the parties’ joint letter to the Tax Court dated February 24, 2023.  

16. On March 1, 2023, the Tax Court amended the Timetable Order in accordance with the 

parties’ joint request. Attached hereto as Exhibit “C” is a copy of the Order of Justice 

Russell dated March 1, 2023 amending the Timetable Order.  

17. CRA and EGR counsel have a call scheduled for March 10, 2023 to discuss the CRA’s 

response to EGR’s written settlement offer and to discuss what update will be provided to 

the Tax Court in accordance with the final step in the Timetable Order (as amended). 

III. OTHER MATTERS   

18. As outlined in my affidavit sworn December 6, 2022, I described a situation where 

proceedings were commenced against EGR in violation of the stay of proceedings 

connected to EGR through several transactions conducted by persons who are alleged to 

have committed mortgage fraud against the party and had obtained various relief against 

EGR. This relief was expunged against EGR, and EGR has engaged in discussions 

alongside the Monitor to settle the terms of an order providing disclosure of all 

information EGR has with respect to those impugned transactions which occurred 

between July 20 and August 24, 2020. The matter is currently in the hands of the Monitor 

who has reviewed and I understand has communicated EGR’s comments on a form of 
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order to address information requests concerning the impugned transactions and the 

parties to those transactions. 

IV. OPERATIONS  

19. Throughout these CCAA proceedings and as mentioned at every extension hearing, EGR 

has continued to operate its business in accordance with the Protocol as currently drafted. 

As noted above, this is not an operational restructuring. There are no material changes or 

developments. EGR’s day-to-day, and it is operating in the normal course. There is a 

financial reality that the Tax Litigation has entered an expensive phase and such expenses 

will need to be addressed by EGR. EGR and its counsel are working together to achieve 

such efficiencies and accommodations as may be required to ensure that EGR is able to 

meet its obligations in the ordinary course over the currency of the litigation process.  

20. I understand that the details and figures regarding EGR’s business since the latest 

Monitor’s report will be set out in the Monitor’s thirteenth report (the “Thirteenth 

Report”), to be filed and served separately.  

21. With accommodations, I believe EGR will be able to support its operations, the Tax 

Litigation, the herein proceeding and the Protocol for the duration of the extension 

sought, as I understand will more fully appear from the Thirteenth Report. 

22. The above sets out the notable developments in the Tax Litigation since the last 

extension. 

V.  NEED FOR CONTINUED CCAA RELIEF 

23. The extension of the stay provisions is necessary considering that the $189 million 

2020 Reassessments are otherwise enforceable notwithstanding contestation. The 
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continuation of the stay is intended to maintain the statu quo so that EGR may obtain, as 

a first milestone of its restructuring, a decision on the merits of its case in the Tax 

Litigation. 

24. The SARIO provides that the Protocol terminates automatically upon termination of these 

CCAA proceedings, and so EGR requests the continuation of these proceedings to allow 

the Protocol to remain within this court’s jurisdiction to enforce, as the case may be. 

25. With the above in place, EGR has and will continue to act with due diligence and in good 

faith with respect to the Tax Litigation, its business and operations, and its relationship 

with CRA more generally. 

 

SWORN BEFORE ME via video conference at 
the City of Toronto, in the Province of Ontario, 
this 9th day of March, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or 
Declaration Remotely 
 
 

  

  

Commissioner for taking affidavits 
(present at Toronto at the time of swearing) 

 Atef Salama 
(present at Toronto at the time of 

swearing) 
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This is Exhibit “A” to the affidavit of 
Atef Salama sworn before me via Zoom 
this 9th day of March, 2023 in accordance 
with O. Reg. 431/20, Administering Oath 
or Declaration Remotely 
 
 
 
A Commissioner, etc. 
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This is Exhibit “B” to the affidavit of 
Atef Salama sworn before me via Zoom 
this 9th day of March, 2023 in accordance 
with O. Reg. 431/20, Administering Oath 
or Declaration Remotely 
 
 
 
A Commissioner, etc. 
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Jacques Bernier/Bryan Horrigan/David 

Gadsden 

Baker & McKenzie LLP 

Brookfield Place 

181 Bay Street 

Suite 2100 

Toronto, M5J 2T3 

 

Counsel for the Appellant 

 

Department of Justice 

Canada 

Ministère de la Justice 

Canada 

  

 Ontario Regional Office 

National Litigation Sector 

120 Adelaide Street West Suite 

#400 

Toronto, ON M5H 1T1 

 

Région de l'Ontario 

Secteur national du contentieux 

120, rue Adelaide ouest, pièce 400 

Toronto (Ontario)  M5H 1T1 

Telephone/Téléphone: 647-256-7454 

Fax /Télécopieur: 416- 973-0810 

Email/Courriel: Marilyn.Vardy@justice.gc.ca 

Our File Number: LEX-500025225 
  

 

BY E-FILING 

 

February 24, 2023 

 

Tax Court of Canada - Toronto 

180 Queen Street West 

Suite 200 

Toronto, ON  

M5V 3L6 

 

Attention: The Registrar 

 

Re: EXPRESS GOLD REFINING LTD v HMQ - 2020-1214(GST)G 

 

We request that you bring this letter to the attention of the Honourable Justice Russell, who is the 

Case Management Judge assigned to this file, as soon as possible. 

 

Pursuant to the Order signed on March 22, 2022 (enclosed), the parties are to advise the Hearings 

Coordinator on or before February 28, 2023 (the "February 28th Deadline"), as to whether the 

appeal will settle, whether a settlement conference would be beneficial or whether a hearing date 

should be set (and if the latter, the parties shall file a joint application for a hearing date). The 

parties conducted examinations for discovery during September and October 2022 and have 

subsequently exchanged answers to undertakings and follow up questions.  There may potentially 

be further examinations for discovery regarding additional supplementary documentary 

disclosures, which the parties anticipate discussing between themselves.  In the meantime, the 

parties are reviewing and considering the information obtained thus far from examinations for 

discovery and are communicating with each other regarding next steps with respect to this appeal.  

The parties respectfully request that the February 28th Deadline be extended to March 31, 2023.   

 

Thank you. 

 

Sincerely, 

 

________________________   ____________________________________ 

Marilyn Vardy         

Attorney General of Canada 

Department of Justice Canada 

Ontario Regional Office 

120 Adelaide Street West, Suite 400 

Toronto ON M5H 1T1 

 

Counsel for the Respondent 
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2 

 

 
 
 

 

 
cc.  Jasmeen Mann, Pallavi Gotla and Kaitlin Coward– counsel for the Respondent, Department of Justice (by 

email) 

 

Jacques Bernier, Brian Horrigan, David Gadsden and Brendan O'Grady - counsel for the Appellant, Baker 

& McKenzie (by email) 

 

 

Encl.  Order dated March 22, 2022 signed by Honorable Justice Russell 
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This is Exhibit “C” to the affidavit of 
Atef Salama sworn before me via Zoom 
this 9th day of March, 2023 in accordance 
with O. Reg. 431/20, Administering Oath 
or Declaration Remotely 
 
 
 
A Commissioner, etc. 
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ONTARIO 
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Court File No. CV-20-00649558-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST  

THE HONOURABLE MR. 

JUSTICE McEWEN 

) 
) 
) 

WEDNESDAY, THE 15th 

DAY OF MARCH, 2023 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
(the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 
(the “Applicant”) 

 
ORDER 

(extension of stay period) 
 

THIS MOTION by the Applicant pursuant to the CCAA was heard before me on 

March 15, 2023 at 330 University Avenue, Toronto, by videoconference. 

ON READING the materials filed including the affidavit of Atef Salama sworn 

March 9, 2023, and the exhibits thereto, and on reading the thirteenth report 

(the “Thirteenth Report”) of Deloitte Restructuring Inc. in its capacity as court-appointed 

monitor (in such capacity, the “Monitor”) filed, and on hearing the submissions of counsel 

for the Applicant, the Monitor, Canada Revenue Agency and such other counsel as were 

present as may be indicated on the counsel slip, no one else appearing despite being served 

as appears from the affidavit of service, filed: 
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1. THIS COURT ORDERS that the time for service of the motion record in respect 

of this motion and the Thirteenth Report is hereby abridged and validated so that the 

motion is properly returnable today, and that further service thereof is hereby dispensed 

with. 

2. THIS COURT ORDERS that the “Stay Period” as defined in the second amended 

and restated initial order made by this court on October 27, 2020 in this proceeding is 

hereby extended to and including June 16, 2023. 

3. This order is effective as of its date at 12:01 am and does not need to be issued or 

entered.  
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