
Court File No. CV-20-00649558-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD.  
(the “Applicant”) 

 

MOTION RECORD 
(Extension of Stay Period) 

(returnable December 14, 2020) 
 
 
 

December 9, 2020 GOLDMAN SLOAN NASH & HABER LLP 
480 University Avenue, Suite 1600 
Toronto, Ontario M5G 1V2 
Fax: 416-597-6477 

Mario Forte (LSO #27293F) 
Tel: 416-597-6477 
Email: forte@gsnh.com 
 
Joël Turgeon (LSO #80984R) 
Tel:  416-597-6486 
Email: turgeon@gsnh.com 
 
Lawyers for the Applicant, Express Gold 
Refining Ltd.

 

  

mailto:forte@gsnh.com
mailto:turgeon@gsnh.com


2 
 

Court File No. CV-20-00649558-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS GOLD REFINING LTD.  
(the “Applicant”) 

 

INDEX 
 

Tab Description Page No. 

1.  Notice of Motion returnable December 14, 2020 001 

2.  Affidavit of Atef Salama, sworn December 9, 2020 006 

 Exhibit “A” – Initial Order dated October 15, 2020 015 

 Exhibit “B” – Second Amended and Restated Initial Order 
dated October 27, 2020 

032 

3.  Draft Order 049 

 

 





Court File No. CV-20-00649558-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36 (the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF EXPRESS GOLD REFINING LTD.  

(the “Applicant”) 

 

NOTICE OF MOTION 

(extension of stay period) 

(returnable December 14, 2020) 

 

 The Applicant will make a motion to Mr. Justice McEwen of the Commercial List at 

330 University Avenue, Toronto, on Monday, December 14, 2020, at 9:00 am or as soon thereafter 

as the motion can be heard, via Zoom teleconference the details for which are in Schedule “A” 

hereto. 

 PROPOSED METHOD OF HEARING: orally. 

 THE MOTION IS FOR: an order, substantially in the form of the suggested draft in the 

motion record, extending the “Stay Period” defined in the Second Amended and Restated Initial 

Order made by McEwen J. on October 27, 2020 (the “SARIO”) to and including March 15, 2021. 

THE GROUND FOR THE MOTION ARE: 

I. BACKGROUND 

1. This is not an operational restructuring. An application under the CCAA was necessary to 

maintain a status quo and allow the Applicant to obtain, as a first milestone of a 

restructuring, a decision on the merits of its ongoing case before the Tax Court of Canada 

wherein the Applicant is appealing notices of reassessments totaling more than 

$180,000,000 issued by CRA on July 28, 2020. 
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2. On October 15, 2020, Hainey J. made the initial CCAA order. On October 27, 2020, 

McEwen J. made the SARIO wherein the Stay Period ends on December 15, 2020. 

II. ACTIONS SINCE SARIO 

3. Since the SARIO, the Applicant: 

a. has worked with the Monitor with respect to the implementation of the Protocol 

(as defined in the SARIO), including with the involvement of CRA, 

b. has continued operating its business while complying with COVID-19 legal 

requirements and best practices, and 

c. has continued managing the tax litigation, 

4. The Applicant’s activities since the SARIO are further described in the affidavit of Atef 

Salama sworn December 9, 2020, filed in support of this motion (the “Salama Affidavit”). 

III. GROUNDS FOR EXTENSION OF THE STAY PERIOD 

5. The need for extension of the Stay Period, with the caveat for the tax litigation, is necessary 

considering the $180 million reassessments would otherwise be enforceable 

notwithstanding contestation. Enforcement of the reassessments would prevent the 

Applicant from obtaining a decision on the merits in the tax litigation and attempting any 

restructuring. 

6. The SARIO provides that the Protocol terminates automatically upon termination of this 

CCAA proceeding. The Protocol is an integral part of the Applicant’s achieving the first 

milestone of its restructuring, i.e. a final decision in the tax litigation, as further described 

in the Salama Affidavit. The Applicant therefore requests the continuation of these CCAA 

proceedings to allow the Protocol to remain within this Court’s jurisdiction to enforce, as 

the case may be. 

7. With the above in place, EGR has and will continue to act with due diligence and good 

faith with respect to the Tax Litigation, its business and operations, and its relationship 

with CRA more generally. 
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IV. MAIN STATUTORY PROVISIONS 

8. CCAA s. 11, 11.001, 11.02, 11.03, 11.09, and 18.6. 

9. Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rules 2.03 and 3.02. 

10. Such other and further grounds as counsel may advise and the Court permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

application: 

a. the Salama Affidavit, 

b. the Second Report of the Monitor, to be filed separately, and 

c. such further and other materials as counsel may advise and the Court may permit. 

December 9, 2020 GOLDMAN SLOAN NASH & HABER LLP 

480 University Avenue, Suite 1600 

Toronto, Ontario M5G 1V2 

Fax: 416-597-6477 

Mario Forte (LSO #27293F) 

Tel: 416-597-6477 

Email: forte@gsnh.com 

 

Joël Turgeon (LSO #80984R) 

Tel: (416) 597-6486 

Email: turgeon@gsnh.com 

 

Lawyers for Express Gold Refining Ltd. 

 

 

TO: THE SERVICE LIST 
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Schedule “A” – Videoconference Details 

Join Zoom Meeting  

https://zoom.us/j/94913352530?pwd=K2hPeGVQRW1RbW1RTzY3OFJ5S3o1Zz09  

Meeting ID: 949 1335 2530  

Passcode: 493018  

One tap mobile  

+16465588656,,94913352530#,,,,,,0#,,493018# US (New York)  

+16699009128,,94913352530#,,,,,,0#,,493018# US (San Jose)  

Dial by your location  

        +1 646 558 8656 US (New York)  

        +1 669 900 9128 US (San Jose)  

        +1 253 215 8782 US (Tacoma)  

        +1 301 715 8592 US (Germantown)  

        +1 312 626 6799 US (Chicago)  

        +1 346 248 7799 US (Houston)  

Meeting ID: 949 1335 2530  

Passcode: 493018  

Find your local number: https://zoom.us/u/acENAMANAA  
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Court File No. CV-20-00649558-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

(the “CCAA”) 

 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 

(“EGR”) 

 

 

AFFIDAVIT OF ATEF SALAMA 

(sworn December 9, 2020) 

 

 

I, Atef1 Salama, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am EGR’s Vice-President and have been since 2001. As such I have personal 

knowledge of the facts and matters hereinafter deposed to save and except where the 

same are stated to be based upon information or belief, and where so stated I verily 

believe the same to be true. 

2. This affidavit is in support of EGR’s motion for an extension of these CCAA 

proceedings. 

I. OVERVIEW OF THESE PROCEEDINGS 

3. EGR’s resort to relief under the CCAA was necessary due to (i) the Canada Revenue 

Agency (“CRA”)’s refusal to pay EGR’s net tax refunds, including input tax credits 

under the Excise Tax Act, since August 2018, and (ii) reassessments in excess of 

$189,000,000 issued to EGR on July 28, 2020 (the “2020 Reassessments”). 

 
1 Sometimes spelled “Atif”. 
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4. The 2020 Reassessments are being challenged by EGR (the “Tax Litigation”) in the Tax 

Court of Canada (“Tax Court”). However, they are enforceable notwithstanding 

contestation,2 and on or around October 8, 2020, CRA announced it would commence 

enforcement measures on October 15, 2020. 

5. On October 15, 2020, Hainey J. made an initial order in respect of EGR (the “Initial 

Order”), a copy of which is Exhibit “A” hereto. On October 19, 2020, at the comeback 

hearing, McEwen J. made the first amended and restated initial order. On 

October 27, 2020, McEwen J. made the second amended and restated initial order 

(the “SARIO”), a copy of which is Exhibit “B” hereto. Deloitte Restructuring Inc. is the 

monitor in these CCAA proceedings (in such capacity, the “Monitor”). 

6. This is not an operational restructuring. But for CRA’s refusal to pay EGR’s net tax 

refunds and the 2020 Reassessments, EGR would be solvent and its business would be 

profitable. An application under the CCAA was necessary to maintain a status quo and 

allow EGR to obtain, as a first milestone of a restructuring, a decision on the merits in the 

Tax Litigation. 

7. Hence, the SARIO provides: 

a. that EGR remains, under a stay of proceedings, in possession of its business and 

property and is entitled to pay its normal business expenses and to satisfy its 

creditor obligations whether incurred before or after the making of the Initial 

Order,3 

b. that a stay of proceedings applies but the Tax Litigation may continue,4 and 

c. for the court’s approval and sealing of a protocol agreed to on October 27, 2020 

among EGR, CRA and the Monitor (the “Protocol”), further discussed below.5 

 
2 I am referred to the Excise Tax Act, s. 315. 
3 I am referred to paragraphs 4 to 9 of the SARIO. 
4 I am referred to paragraph 10 of the SARIO. 
5 I am referred to paragraphs 15 to 18 of the SARIO. 
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8. CRA is the principal party immediately affected by the SARIO (although there are many 

parties aside from EGR that may be affected by CRA’s actions prior to and during this 

proceeding, as discussed below). 

II. ACTIONS SINCE LAST INITIAL ORDER EXTENSION 

9. The last initial order extension was made through the SARIO. Since that time, EGR has 

notably: 

a. worked with the Monitor with respect to the implementation of the Protocol, 

including with the involvement of CRA, 

b. continued operating its business while complying with COVID-19 legal 

requirements and best practices, and 

c. continued managing the Tax Litigation. 

10. Each of the above is discussed below. 

A. Implementation of the Protocol 

i. Background on the necessity of the Protocol 

11. From January 2018 to July 2018, EGR claimed monthly net tax refunds in the range of 

approximately $6.4 million to over $9 million. The amount EGR so claims is always 

multiples higher than EGR’s total profits for the same period. 

12. Prior to the Protocol, CRA was withholding payment of any net tax refunds due to EGR 

in respect of August 2018 and later periods, even to the extent that the 

2020 Reassessments have allowed certain refunds, by setting off those allowed refunds 

against the debt raised in the 2020 Reassessments. CRA confirmed this to EGR’s 

restructuring counsel. 

13. In other words, every time EGR paid GST/HST which it was entitled to be repaid 

(e.g., GST/HST on legal fees, GST/HST paid on expenses incurred in furtherance of its 

business such as scrap gold, office supplies, etc.), CRA refused to remit the 

corresponding net tax refunds to EGR. For obvious reasons, if this was allowed to 

continue, EGR’s financial position would be continuously eroded until eventually it 

9



would be prevented from attempting any restructuring and obtaining determination of its 

case in Tax Court. 

14. In addition, CRA’s set-offs cause harm to EGR’s suppliers with respect to which CRA 

has made no allegation of wrongdoing. This is because EGR and certain such suppliers 

operate under an agreement that EGR pays the GST/HST on its purchases of scrap gold 

only when it receives the corresponding tax refund. Since CRA sets off the refunds, EGR 

cannot pay the GST/HST to the suppliers. Meanwhile, those suppliers were obliged under 

the statutes to remit or otherwise deal with the GST/HST amount “out of pocket”. This 

causes three main issues: (i) it potentially creates claims by such suppliers against EGR, 

which would add to EGR’s dire situation, (ii) it disincentives new suppliers from doing 

business with EGR, which also adds to its difficulties, and (iii) it presumably places a 

large cash-flow burden on those suppliers who find themselves to be “innocent 

bystanders” of CRA’s actions. 

15. The Protocol was developed and implemented at EGR’s initiative with input from CRA 

and the Monitor, to address, among other things, those issues of set-off, transparency and 

harm to adversely affected suppliers. In combination with the stay of proceedings, the 

Protocol is intended to allow EGR to receive, in accordance with the statutes, its net tax 

refunds payable in respect of periods postdating the stay of proceedings. 

16. At this early stage, EGR has yet to receive net tax refunds pursuant to the Protocol. This 

is due to the timing of its GST/HST filing and the recent implementation of the Protocol 

itself. EGR will look forward to receipt of its net tax refunds over the near term and 

throughout the term of the Protocol as these are essential to EGR remaining in a position 

to effectively carry on its business.  

ii. Implementation 

17. The Protocol is subject to a sealing order and confidentiality terms. For purposes hereof, I 

report that the Protocol has been implemented and that EGR is complying with its terms 

as noted in the Monitor’s report filed in support of this motion. The impact of COVID-19 

on the Protocol is discussed below. 
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B. Continuance of business and impact of COVID-19 

18. In accordance with this court’s orders in these CCAA proceedings, EGR has continued its 

business operations.  

19. Around November 22, 2020, i.e. approximately one month following the SARIO, the 

Toronto and Peel regions were put under a form of temporary lockdown by the 

government of Ontario. 

20. EGR has concluded with assistance from its legal counsel that it operates a “business that 

may open” in accordance with the regulations currently in place. For the duration of the 

temporary lockdown, EGR will continue to take all necessary steps to ensure it operates 

in accordance with the applicable regulations. I understand that the Monitor and its 

counsel have analysed the relevant directives and regulations and concur that EGR’s 

business may remain open.  

21. COVID-19 obviously still has an impact on EGR’s business, however, as discussed 

below. 

i. Diminished business 

22. I understand that the details and figures regarding EGR’s business and its decline since 

the Initial Order will be set out in the report of the Monitor filed in support of this motion. 

The decline can in fact be traced back to 2019. While no one cause can be isolated, I 

believe the following factors are at play. 

a. The CCAA filing itself – restructuring costs have affected the business’ 

profitability. Also, the potentially negative appearances and uncertainty associated 

with a creditor protection filing may have impacted the business. 

b. COVID-19 restrictions – self-explanatorily, those have caused decreased traffic 

to the business since March 2020. 

c. The 2020 Reassessments and CRA’s actions regarding EGR’s net tax 

refunds – as seen above, this has had negative consequences for EGR directly but 

also indirectly through the financial harm and business disincentives it also 
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imposes on EGR’s suppliers. This may be alleviated in part by the Protocol in 

respect of reporting periods postdating the stay of proceedings but remains in 

respect of reporting periods predating the stay. 

d. CRA has made demands on EGR’s suppliers – I understand that CRA has 

taken steps to obtain payment from EGR’s suppliers with respect to amounts of 

GST/HST collectable by such suppliers and that such amounts are referable, in 

whole or in part, to GST/HST that EGR has been unable to pay those suppliers as 

a result of CRA’s set-off. This compounds the financial harm, business 

disincentives and potential adverse claims issues discussed above. If CRA paid 

EGR’s corresponding net tax refunds, EGR would be able to pay its suppliers who 

in turn would be able to pay CRA. The net result would be neutral for EGR and 

CRA (no financial loss or gain), positive for the applicable suppliers (whose 

liability to CRA could be satisfied), and this would cure the issues mentioned. 

EGR has discussed this adverse state of affairs with the Monitor and hopes to 

address this through these proceedings on a mutually-agreeable basis. 

ii. Impact of COVID-19 on the implementation of the Protocol 

23. The November temporary lockdown measures, in combination with EGR’s and the 

Monitor’s own internal COVID-19 policies, have necessitated discussions on the possible 

adaptation of the Protocol to the circumstances. 

24. Among other things (and independently from the Protocol), CRA queried whether EGR 

was a business that could remain open. As discussed above, EGR and the Monitor agree 

that the answer to this question is, yes. 

25. The Monitor’s development and implementation of proposed amendments to the Protocol 

to address any issues in respect of the temporary lockdown have the full support of EGR. 

We are hopeful such amendments will be accepted by CRA as necessary and appropriate 

accommodations. 
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C. Status of the Tax Litigation 

26. EGR filed with the Tax Court its Fresh as Amended Notice of Appeal on 

September 11, 2020. EGR consented to the Respondent having until January 29, 2021 to 

file its reply, a pleading that effectively sets out its case. This extension was required by 

the Respondent and consented to by EGR on the condition that the Respondent agreed to 

case management, proceeding with full disclosure of documents (as opposed to partial 

disclosure), and that documents be exchanged by March 31, 2021. 

27. The parties are jointly requesting that the matter be assigned for case management to 

assist in the efficient conduct of the appeal. They will then exchange their lists of 

documents and documents in their possession relevant to the appeal by March 31, 2021. 

The parties have yet to determine dates for examinations for discovery, but tax counsel 

expects them to be scheduled for spring 2021. 

28. EGR continues to work with tax counsel and CRA to expedite the Tax Litigation as much 

as possible while ensuring it can put its best foot forward. EGR is also considering what 

steps within the CCAA proceedings may be taken to expedite and facilitate a timely 

hearing or resolution of issues as might arise in the Tax Litigation, with a view to 

benefitting all stakeholders. 

29. Notwithstanding the current accommodations in the tax proceedings, EGR must remain 

mindful that its business is being placed in very difficult financial circumstances by these 

CCAA proceedings. They are expensive and create uncertainty in the marketplace for 

EGR and its customers and suppliers until clarity and the effectiveness of the Protocol 

can be accepted and understood by EGR’s stakeholders. Moreover, addressing the 

ongoing activities CRA has taken against EGR’s suppliers in respect of the very claims 

for which EGR might expect to receive net tax refunds and from which refunds such 

suppliers could then remit GST/HST would be a substantially favourable correction and 

one in keeping with the spirit and intent of the Protocol. 
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Court File No. CV-20-00649558-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST  

THE HONOURABLE MR. 

JUSTICE McEWEN 

) 

) 

) 

MONDAY, THE 14th  

DAY OF DECEMBER, 2020 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

(the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 

(the “Applicant”) 

 

ORDER 

(extension of stay period) 

 

THE MOTION by the Applicant, pursuant to the CCAA was heard before me on 

December 14, 2020 at 330 University Avenue, Toronto, Ontario, by videoconference due to the 

COVID-19 pandemic. 

ON READING the materials filed including the affidavit of Atef Salama sworn 

December 9, 2020 and the exhibits thereto (collectively, the “Salama Affidavit”), and on 

reading the Second Report of Deloitte Restructuring Inc. in its capacity as court-appointed 

monitor (in such capacity, the “Monitor”), and on hearing the submissions of counsel for the 

Applicant, the Monitor, and such other counsel as were present as indicated on the counsel slip, 

no one else appearing despite being served as evidenced in the affidavit of service, filed: 

SERVICE 

1. THIS COURT ORDERS that the time for service of the notice of motion and the motion 

record for this motion is hereby abridged and validated so that this motion is properly returnable 

today and hereby dispenses with further service thereof. 
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EXTENSION 

2. THIS COURT ORDERS that the “Stay Period” defined in the Second Amended and 

Restated Initial Order made by this Court on October 27, 2020 in this file is hereby extended to 

and including March 15, 2021. 

GENERAL 

3. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States, to give 

effect to this Order and to assist the Applicant, the Monitor and their respective agents in 

carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies 

are hereby respectfully requested to make such orders and to provide such assistance to the 

Applicant and to the Monitor, as an officer of this Court, as may be necessary or desirable to give 

effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to 

assist the Applicant and the Monitor and their respective agents in carrying out the terms of this 

Order.  

4. THIS COURT ORDERS that each of the Applicant and the Monitor be at liberty and is 

hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative 

body, wherever located, for the recognition of this Order and for assistance in carrying out the 

terms of this Order, and that the Monitor is authorized and empowered to act as a representative 

in respect of the within proceedings for the purpose of having these proceedings recognized in a 

jurisdiction outside Canada. 
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