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Court File No. CV-20-00649558-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36 (the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF EXPRESS GOLD REFINING LTD.  

(the “Applicant”) 

 

NOTICE OF MOTION 

(1-week “bridge” extension of stay period) 

(returnable December 8, 2021) 

 

 The Applicant will make a motion to Mr. Justice Penny of the Commercial List at 

330 University Avenue, Toronto, on Wednesday, December 8, 2021, at 12:30 pm or as soon 

thereafter as the motion can be heard, via Zoom teleconference the details for which are in 

Schedule “A” hereto. 

 PROPOSED METHOD OF HEARING: orally. 

 THE MOTION IS FOR: an order, substantially in the form of the suggested draft in the 

motion record extending the “Stay Period” as defined in the second amended and restated initial 

order made on October 27, 2020 to and including December 15, 2021 (1 week). 

THE GROUND FOR THE MOTION ARE: 

1. Capitalized terms are defined in the affidavit of Atef Salama sworn December 6, 2021 

(the “Salama December 6 Affidavit”). 

2. This 1-week extension is sought to “bridge” with an EGR motion for a longer extension 

and attendant relief which was set to be heard by His Honour Mr. Justice McEwen, who is 
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seized of the matter, on December 10, 2021 (the day the stay expires) but had to be 

postponed to December 14, 2021, as informed by the courthouse. 

3. Since the last extension made on September 7, 2021, EGR has notably: 

a. continued operating its business in accordance with the court’s orders and the 

Protocol, while complying with COVID-19 legal requirements and best practices, 

and 

b. continued managing the Tax Litigation with due diligence and good faith. 

4. EGR will be able to support its operations, the Tax Litigation, the herein proceeding and 

the Protocol for the duration of the 1-week extension sought. 

5. The Applicant has acted, is acting and will continue to act in good faith and with due 

diligence, and the sought extension is appropriate, as more fully appears from the Salama 

December 6 Affidavit. 

6. CCAA s. 11, 11.02, 11.03, 11.09, and 18.6. 

7. Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rules 2.03 and 3.02. 

8. Such other and further grounds as counsel may advise and the court permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

application: 

a. the Salama December 6 Affidavit, and 

b. such further and other evidence as counsel may advise and the court may permit. 
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December 6, 2021 GOLDMAN SLOAN NASH & HABER LLP 

480 University Avenue, Suite 1600 

Toronto, Ontario M5G 1V2 

Fax: 416-597-6477 

Mario Forte (LSO #27293F) 

Tel: 416-597-6477 

Email: forte@gsnh.com 

 

Joël Turgeon (LSO #80984R) 

Tel: (416) 597-6486 

Email: turgeon@gsnh.com 

 

Lawyers for the Applicant, Express Gold Refining Ltd. 

 

 

TO: THE SERVICE LIST 
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Schedule “A” – Videoconference Details 

Topic: In the CCAA matter of Express Gold Refining Ltd. | 1-week, “bridge” extension motion 

Time: Dec 8, 2021 12:30 PM Eastern Time (US and Canada) 

 

Join Zoom Meeting 

https://zoom.us/j/97151470035?pwd=KzJTWUJRdnJKWlFLcnloa2E3RG9HQT09 

 

Meeting ID: 971 5147 0035 

Passcode: Sbz2z1 
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TAB 2 

Affidavit of Atef Salama sworn December 6, 2021 
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Court File No. CV-20-00649558-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

(the “CCAA”) 

 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 

(“EGR”) 

 

 

AFFIDAVIT OF ATEF SALAMA 

(sworn December 6, 2021) 

 

 

I, Atef Salama, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am EGR’s Vice-President and have been since 2001. As such I have personal 

knowledge of the facts and matters deposed in this affidavit save where the same are 

stated to be based upon information or belief, and where so stated I verily believe the 

same to be true. 

2. Mr. Justice McEwen is seized of this matter. The current extension of these CCAA 

proceedings expires on December 10, 2021. An EGR motion for a 3-month extension and 

attendant relief was scheduled to proceed before Mr. Justice McEwen on 

December 10, 2021. On December 5, 2021, counsel were advised that Mr. Justice 

McEwen was no longer sitting on December 10, but could hear the motion on 

December 14. 
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3. Counsel have corresponded with the court office. The most practical and available 

approach in the circumstances was determined to be the following: 

a. EGR would make the herein motion before Mr. Justice Penny on 

December 8, 2021 for a 1-week extension of these CCAA proceedings (to 

December 15, 2021), on the basis of summary materials and representations, 

subject to any question from the court. 

b. EGR’s “full” motion for the 3-month extension and attendant relief will proceed 

before His Honour Mr. Justice McEwen on December 14, 2021. 

4. For context, the opportunity of a plenary hearing before Mr. Justice McEwen, who is 

seized of the matter, is of value to EGR – as well as, if I can speak for them on this, 

the “Monitor” (i.e. Deloitte Restructuring Inc. in such capacity) and “CRA” (Canada 

Revenue Agency – a central stakeholder). EGR, and I believe all the parties, will 

appreciate the appropriateness of proceeding with the 3-month extension hearing before 

Mr. Justice McEwen, so as to, among other things, update and discuss the most recent 

developments with His Honour. 

5. The Monitor consents to this approach. It is anticipated that CRA will not oppose this 

1-week extension motion (nor the 3-month extension motion per se), but this could not be 

confirmed in time for this affidavit in the circumstances. 

6. In light of the above, this affidavit will be concise and made solely with the aim to obtain 

a “bridging” order before the “full” matter is heard by His Honour McEwen J. 
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I. BACKGROUND OF THESE PROCEEDINGS 

7. EGR is in the precious metal (predominantly, gold) refining and trading business. 

8. EGR’s resort to relief under the CCAA was necessary primarily due to reassessments in 

excess of $189,000,000 issued by the Canada Revenue Agency (“CRA”) to EGR on 

July 28, 2020 for the period from June 1, 2016 to October 31, 2018 

(the “2020 Reassessments”).  

9. The 2020 Reassessments are being challenged by EGR (the “Tax Litigation”) in the Tax 

Court of Canada (“Tax Court”). However, they are enforceable notwithstanding 

contestation,1 and on or around October 8, 2020, CRA announced it would commence 

enforcement measures on October 15, 2020.  

10. This is not an operational restructuring. But for, primarily but inter alia, the 

2020 Reassessments, EGR would be solvent and its business would be profitable. An 

application under the CCAA was necessary to create a statu quo and allow EGR to 

obtain, as a first milestone of a restructuring, a decision on the merits in the Tax 

Litigation. 

11. I attach a copy of the second amended and restated initial order as Exhibit “A”, as well 

as a copy of the latest extension order as Exhibit “B”. 

12. The current extension expires at the end of December 10, 2021. 

II. MAIN DEVELOPMENTS SINCE THE LAST EXTENSION 

13. The matters under this rubric will be more fully addressed in the materials and 

representations made in connection with the December 14 hearing. I will focus below on 

the basic, intently non-contentious facts. 

 
1 I am referred to the Excise Tax Act, s. 315. 
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A. Continued handling of the Tax Litigation 

14. EGR has continued to handle the Tax Litigation in good faith and with due diligence. 

15. EGR has delivered a notice of motion in the Tax Court around December 3, 2021, in 

respect of certain documentary disclosure issues. I do not attach a copy of the notice of 

motion because the allegations made therein are not specifically relevant and need not be 

part of the record for the herein motion, although a copy may be provided should the 

court deem it necessary or preferable. CRA has stated its intention to oppose the motion. 

The Monitor, EGR and CRA have been communicating on this matter.  

B. Continued business operations in compliance with the Protocol and 

COVID-19 regulation and best practices; ability to support all operations for 

the duration of the 1-week extension sought 

16. Throughout these CCAA proceedings and as mentioned at every extension, EGR has 

continued to operate its business in accordance with the Protocol and while complying 

with COVID-19 legal requirements and best practices. 

17. For context, the “Protocol”, as amended, was approved and sealed by order of this court 

and consists of a confidential agreement among EGR, CRA and the Monitor which 

generally concerns the assessment and payment of post-filing net tax refunds that are not 

in respect of defined EGR suppliers. 

18. This is not an operational restructuring. EGR’s day to day business remains the same, in 

the normal course. There are no material changes or developments in this regard since my 

August 30, 2021 affidavit filed in support of the last motion for extension. I do not attach 

a copy of this affidavit because my comments made therein need not be part of the record 

for the herein motion; their substance and the attendant developments are better left for 
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the “full”, December 14 hearing. A copy may be provided should the court deem it 

necessary or preferable. 

19. I understand that the details and figures regarding EGR’s business since the latest 

Monitor’s report will be set out in the Monitor’s latest report, to be served and filed 

separately (the “Seventh Report”). I note that in the circumstances, it may not be 

possible for the Seventh Report to be served contemporaneously with the herein motion 

materials. However, EGR will definitely be able to support its operations, the Tax 

Litigation, the herein proceeding and the Protocol for the duration of the 1-week 

extension sought herein. In fact, on December 14, EGR will explain that it is able to do so 

for the full length of the 3-month extension that will be sought then. 

C. Continued handling of these CCAA proceedings in good faith and with due 

diligence 

20. EGR has and will continue to work on all outstanding matters in respect of its 

restructuring, alongside the Monitor and all stakeholders including CRA, with diligence 

and good faith. EGR, the Monitor and CRA have been communicating diligently on 

certain matters, the substance of which will be fully explored at the occasion of the 

December 14 hearing.  

II. NEED FOR CONTINUED CCAA RELIEF 

14. The need for extension of the stay provisions is self-explanatory considering the 

$180 million 2020 Reassessments are otherwise enforceable notwithstanding 

contestation. The continuation of the stay is intended to maintain the statu quo so that 

EGR may obtain, as a first milestone of its restructuring, a decision on the merits of its 

case in the Tax Litigation. 
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15. The second amended and restated initial order provides that the Protocol terminates 

automatically upon termination of these CCAA proceedings, and so EGR requests the 

continuation of these proceedings to allow the Protocol to remain. 

16. With the above in place, EGR has and will continue to act with due diligence and good 

faith with respect to the Tax Litigation, its business and operations, and its relationship 

with CRA more generally. 

SWORN BEFORE ME via Zoom at the City of 
Toronto, in the Province of Ontario, this 6th day 
of December, 2021 in accordance with 
0. Reg. 431/20, Administering Oath or 
Declaration Remotely 

Commissioner fort ing affidavits 
(present at Toronto at the time of swearing) 

Atef Salama 
(present at Toronto at the time of 

swearing) 
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This is Exhibit "A" to the affidavit of 
Atef Salama sworn before me via Zoom 
this 6th day of December, 2021 in 
accordance with 0. Reg. 431/20, 
Administering Oath or Declaration 
Remotely 
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This is Exhibit "B" to the affidavit of 
Atef Salama sworn before me via Zoom 
this 6th day of December, 2021 in 
accordance with 0. Reg. 431/20, 
Administering Oath or Declaration 
Remotely 

A Commissioner, etc. 
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Court File No. CV-20-00649558-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST  

THE HONOURABLE MR. 

JUSTICE McEWEN 

) 

) 

) 

TUESDAY, THE 7th 

DAY OF SEPTEMBER, 2021 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

(the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 

(the “Applicant”) 

 

ORDER 

(extension of stay period, 

approval of monitor’s fees and activities) 

 

THIS MOTION by the Applicant pursuant to the CCAA was heard before me on 

September 7, 2021 at 330 University Avenue, Toronto, by videoconference due to the 

COVID-19 pandemic. 

ON READING the materials filed including the affidavit of Atef Salama sworn 

August 30, 2021 and the exhibits thereto (the “Salama August Affidavit”), and on reading 

the sixth report (the “Sixth Report”) of Deloitte Restructuring Inc. in its capacity as 

court-appointed monitor (in such capacity, the “Monitor”), and on hearing the submissions 

of counsel for the Applicant, the Monitor, and such other counsel as were present as may 

be indicated on the counsel slip, no one else appearing despite being served as appears 

from the affidavit of service, filed: 
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I. SERVICE 

1. THIS COURT ORDERS that the time for service of the motion record in respect of 

this motion and the Sixth Report is hereby abridged and validated so that the motion is 

properly returnable today, and that further service thereof is hereby dispensed with. 

II. EXTENSION 

2. THIS COURT ORDERS that the “Stay Period” as defined in the second amended 

and restated initial order made by this court on October 27, 2020 in this proceeding is 

hereby extended to and including December 10, 2021. 

III. APPROVAL OF FEES AND ACTIVITIES 

3. THIS COURT ORDERS that the Sixth Report, together with the fourth report of 

the Monitor dated May 19, 2021 and the fifth report of the Monitor dated June 3, 2021, as 

well as the activities described therein, are hereby approved, provided, however, that only 

the Monitor in its personal capacity and with respect to its personal liability shall be 

entitled to rely upon or utilize in any way such approval. 

4. THIS COURT ORDERS that the professional fees and disbursements of the 

Monitor and its independent legal counsel, Dentons Canada LLP, as set out in the Fee 

Affidavits (as defined in the Sixth Report), are hereby approved. 

5. THIS COURT ORDERS that the Applicant pay all such fees and disbursements 

from available funds. 

 

[Motion Record Page No. 32]



  

6. This order is effective as of its date at 12:01 am and does not need to be entered.  
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, c. C-36 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 

OF EXPRESS GOLD REFINING LTD.  

  Court File No. CV-20-00649558-00CL 

 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Proceeding commenced in TORONTO 

  

ORDER 

(extension of stay period,  

approval of monitor’s fees and activities) 

 

  

GOLDMAN SLOAN NASH & HABER LLP 
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Fax: 416-597-6477 

 

Mario Forte (LSO #27293F) 

Tel: (416) 597-6477 

Email: forte@gsnh.com 

 

Joël Turgeon (LSO #80984R) 

Tel: (416) 597-6486 

Email: turgeon@gsnh.com 

 
Lawyers for the Applicant, Express Gold Refining Ltd. 

7 September 21

Order to go as per the draft filed and signed. It is unopposed. The 

extension sought is fair and reasonable. There is sufficient liquidity. 
The fees are also fair and reasonable and the Sixth Report is 
approved.
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Court File No. CV-20-00649558-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST  

THE HONOURABLE MR. 

JUSTICE PENNY 

) 

) 

) 

WEDNESDAY, THE 8th 

DAY OF DECEMBER, 2021 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

(the “CCAA”) 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF EXPRESS GOLD REFINING LTD. 

(the “Applicant”) 

 

ORDER 

(extension of stay period) 

 

THIS MOTION by the Applicant pursuant to the CCAA was heard before me on 

December 8, 2021 at 330 University Avenue, Toronto, by videoconference due to the 

COVID-19 pandemic. 

ON READING the materials filed including the affidavit of Atef Salama sworn 

December 6, 2021 and the exhibits thereto, and on hearing the submissions of counsel for 

the Applicant, the Monitor, Canada Revenue Agency and such other counsel as were 

present as may be indicated on the counsel slip, no one else appearing despite being served 

as appears from the affidavit of service, filed: 
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1. THIS COURT ORDERS that the time for service of the motion record in respect of 

this motion is hereby abridged and validated so that the motion is properly returnable 

today, and that further service thereof is hereby dispensed with. 

2. THIS COURT ORDERS that the “Stay Period” as defined in the second amended 

and restated initial order made by this court on October 27, 2020 in this proceeding is 

hereby extended to and including December 15, 2021. 

3. This order is effective as of its date at 12:01 am and does not need to be issued or 

entered.  
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